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Below is the General Counsel’s response to the Board’s Request for Information regarding the 2014 Election Rule. 

Replace Blocking Charges with a Vote-and Impound Protocol

On balance, we recommend that the Board amend Section 102.30 of the Rules to replace the current blocking charge policy with a vote-and-impound protocol. Thus, the Board should adopt a rule that instructs a regional director to proceed to an election and impound the ballots should a party to a representation proceeding file an unfair labor practice charge that, if proven, would interfere with the employees’ free choice in an election or would be inherently inconsistent with the petition itself. 

In both recent Notices of Proposed Rulemaking (NPRM) dated June 22, 2011 and February 5, 2014, the Board requested comment regarding proposed amendments to the then-existing blocking charge policy. The proposals, among other things, would have required regional directors to go to an election and impound ballots where “the Regional Director is unable to make such a determination [about the merits of a blocking charge allegation] prior to the date of the election …” 2011 NPRM, reported at 76 FR 36812, 36828. Support for a vote-and-impound protocol was driven in part by criticism among some commentators that the blocking charge policy contributed to the filing of meritless charges in order to “delay an election and buy additional time for campaigning and shoring up support where electoral defeat appears likely.” Dissent to 2014 NPRM, reported at 79 FR 74307, 74455. These critics pointed to the desirability of effectuating employee free choice in ways less costly to the prompt resolution of questions concerning representation, either by eliminating the policy entirely or by restricting it only to cases exhibiting “unusual circumstances.” Id. at 74418-19.  Other commentators argued that the blocking charge policy should be maintained “in order to ensure a free and uncoerced choice in selecting representatives for purposes of collective bargaining.” Id. at 74418.  Many of these comments were concerned that opening and counting the ballots – subject to a rerun election should the blocking charge be found meritorious - risked that “the tainted election will compound the effects of the unfair labor practices.” Id. However, one comment went further, to suggest that “holding a tainted election is an inherently coercive event separate and apart from the unfair labor practice giving rise to the taint, because it drills into the unit employees’ minds the lesson that engaging in the election process is futile.”  Id. at 74418-19.

We recognize that both sides to the debates in 2011 and 2014 sought to balance untrammeled employee choice with a regime that allows for the prompt resolution of employees’ representational desires. The 2015 amendment to section 103.20 addressed the concern about delay in some measure where it required the moving party to support its request to block with a concurrent offer of proof. It appears that this measure has, at least in part, led to a consistent decline in the number of blocking charges filed, from 240 in FY15 to 181 in FY16 to 106 in FY 17. Nonetheless, we propose that the Board go further. Adoption of a vote-and-impound protocol while the region investigates a charge would allow for balloting when the parties’ respective arguments are fresh in the mind of unit employees. Balloting would occur with the understanding that allegations have been proffered, regardless of whether probable cause has been found; thus, neither the charging party nor the charged party would be in control of the narrative underlying the election campaign. Should the director find that the ULP charge is without merit, the count and resulting tally of ballots could occur immediately, rather than after a further delay while the petition is unblocked, an election is either negotiated or directed, the mechanics of the pre-election period dispensed with, and balloting take place. Moreover, any burden in conducting elections created where the ballots may never be counted is more than offset by the benefit of preserving employees’ free choice.  Indeed, the preservation of employee free choice through a vote and impound procedure far outweighs any other concerns.  On balance, we believe that a vote-and-impound protocol best satisfies the goal of guaranteeing employee choice in selecting their representative in a timely fashion.

Retain Mail Balloting Only Where Manual Voting Is “Impractical, or Not Easily Done”

We strongly advocate that the Board retain its longstanding preference for manual representation elections, either at the workplace or at another appropriate location, and that a mail ballot election be ordered only where there is no other way for a substantial portion of the bargaining unit to vote.  Balloting by mail introduces a variety of problems unassociated with manually balloting. Voter secrecy is not ensured in circumstances where a Board agent cannot enforce laboratory conditions at the time a voter casts his or her ballot. Mail balloting also is dependent on the uninterrupted service of the United States Postal Service, which is not entirely dependable in certain areas and at certain times, particularly close to the holiday season. Thus, while regional directors should retain the discretion to direct a mail ballot election unless there is no other way for a substantial portion of the bargaining unit to vote.  

Retain Statement of Position (SOP) - Expand to Petitioners – Extend Hearing Dates

We believe the retention of the Statement of Position (SOP) and its informational mandates is critical, including the associated preclusion penalties for failing to raise issues in an SOP.  Anecdotal evidence reveals the SOP to be perhaps the single most effective tool developed under the 2014 Election Rule to assist in streamlining the election process.  We urge expanding this important concept to require petitioners to respond in writing to issues raised in the SOP within 48 hours of service on the petitioner, but no later than by noon on the ninth day after filing of the petition.  It is recommended that the petitioner’s failure to dispute any issue raised in the SOP in its written response should preclude it from introducing any evidence, cross-examining any witness, and presenting argument at hearing or in a post-hearing brief concerning any issue it failed to address in its response to the SOP.  The petitioner is currently required to provide its response to each issue raised in the SOP at the outset of a hearing or face the aforementioned preclusion penalties.  Our suggested step merely requires the petitioner to provide its response to the SOP earlier and in writing.  We believe this expanded information sharing mandate will increase the likelihood of reaching an election agreement and, where a hearing is ultimately necessary, will streamline the process.  

Adopting this suggested amendment would require a later scheduled hearing date.  If adopted, we advocate for a modification in the Rules insofar as we believe hearings should be set for twelve rather than eight days from the date the petition is filed.  We would not modify the requirement that the SOP be filed at noon on the seventh day after filing of the petition.  We believe that an extension in scheduling the hearing under the 2014 Rules, allowing for five days to review the SOP prior to a hearing, incorporating, if the above suggestion is adopted, two days to review the petitioner’s response to the SOP, will provide parties a more reasonable amount of time in which to identify and resolve issues and will increase the likelihood of reaching a stipulated election agreement.  Extending the hearing date to twelve days while keeping the SOP deadline to seven days after filing will also address concerns for Regions that cover large geographical areas. Presently, in order to ensure that the hearing will open on the eighth day in a remote location, agents must begin their travel the same day the SOP is due. In this scenario, an eighth day hearing may preclude the agent from engaging the parties in meaningful discussion on the issues just presented in the SOP on the all-important day before the hearing, when the agent is traveling to open the hearing, rather than negotiating a stipulated agreement with the parties. An extended hearing date could thus prevent unnecessary travel expenses, should the parties ultimately reach a stipulated agreement.   

Postpone Hearing Date 

We also recommend that  Section 102.63(a)(1) be modified to give the Regional Director authority to postpone the hearing date for up to three days based on the Director’s discretion, even where no party has moved for the postponement. The Agency’s goal during the initial stage of processing of an election petition is to determine whether a question concerning representation exists, and, if so, to negotiate a mutually agreeable election schedule through either a stipulated or consent election agreement.  Flexibility on the part of the Regional Director is of the utmost importance in order to ensure that the parties have sufficient time to reach a mutually agreeable accord. This goal is best served by affording the Regional Director the discretion, sua sponte, to postpone the opening of a hearing should he or she believe that an election agreement is within reach. 

Voter List Requirements

We urge the Board to reconsider the voter list requirement set forth in Section 102.62 that all available personal email addresses and available personal cellular (“cell”) telephone numbers must be provided for all eligible voters. There is a possibility of employees receiving unlimited correspondence, where employees have not selected an unlimited data plan, which could be quite costly. It is not possible for the Board to control the amount of data sent over personal devices during the campaign even where employees have expressly stated they do not wish to be contacted in this fashion. Therefore, we ask the Board to look at the requirements to see if they present an undue cost for some employees.
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