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NLRB CONNECTIONS

UNFAIR LABOR PRACTICE LITIGATION

In some recent Region 29 cases, the
Board found employers had violated the Act.
Some of these involved discrimination against
employees for engaging in protected con-
certed activity, some involved interference
with union activity, and some concerned the
failure on the part of some companies to fur-
nish unions with information the unions
needed to represent unit employees. Another
involved a somewhat novel issue.

Turning first to the cases involving
protected concerted activity, while it is com-
mon knowledge that the Act protects an em-
ployee’s right to engage in union activity (or
refrain from engaging in union activity) many
non-labor practitioners do not know that the
Act also protects an employee’s right to en-
gage in certain types of concerted activity. As
a general rule, an employee engages in con-
certed activity when he or she acts in concert
with other employees. The employee acts in
concert with other employees when he or she
acts with or on behalf of others. Meyers Indus-
tries, 268 NLRB 493 (1984). If the focus of
those activities is improving wages, hours or
working conditions, those activities are usually
protected. (i.e. it is unlawful to retaliate
against the employee for engaging in such
activities.)

In three cases, Dickens (JD (NY)-21-
09) East Buffet Restaurant (352 NLRB No.
116), and Approved Electric Corp.(JD(NY)-22-
09), the Region successfully litigated allega-
tions that the employers had discriminated
against employees for engaging in protected
concerted activities. In Dickens, the ALJ also
found that the employer had laid off an em-
ployee for engaging in the concerted activity of
requesting a larger bonus, and laid off another
employee because of testimony she gave the
Board in an earlier unfair labor practice pro-
ceeding, which is a violation of a different
section of the Act, i.e. Section 8(a)(4). In East
Buffet Restaurant, the Board found the em-
ployer terminated an employee for engaging in
concerted activities, engaged in various other
forms of retaliation, and refused to reinstate 8
employees who went on strike to protest the
employer’s unfair labor practices. In Approved
Electric, an ALJ found that the employer dis-
charged two employees for concertedly com-
plaining that they were not being paid on time
and were not being compensated for overtime
work in accordance with prevailing wage laws.

In two other cases, Walgreen Co.,
352 NLRB No. 137, and First Student, Inc., JD
(NY)-33-09, the Region successfully litigated

allegations that the employers involved had
interfered with the attempts of union agents or
other individuals to converse with employees
outside their facilities regarding their working
conditions.

In two other cases, Aramark Ser-
vices, Inc., JD(NY)-32-09 and Courtesy Bus
Company, Inc., JD(NY)-23-09 the Region suc-
cessfully litigated allegations that the employ-
ers involved failed to furnish the unions repre-
senting their employees with certain informa-
tion. The obligation on the part of an employer
or union to bargain entails the obligation to
furnish the other party with relevant informa-
tion. The Board and the courts have found
that most information concerning the wages,
hours and working conditions of bargaining
unit employees is presumptively relevant. The
party requesting that information is entitled to
it and is under no obligation to demonstrate
its relevance. Ohio Power Co., 216 NLRB 987,
991 (1975). Information that does not con-
cern bargaining unit employees is not pre-
sumptively relevant, and the party requesting
the information must both establish its rele-
vance and explain it to the party from whom
the information is being requested. If the in-
formation is related to a grievance, a broad
discovery-type standard is utilized to deter-
mine its relevance. NLRB v. Acme Industrial
Co., 385 US 432, 437 (1067). In Aramark,
the union was requesting certain financial
information that it needed to investigate a
grievance concerning a reduction in hours
suffered by bargaining unit employees. While
the information was not presumptively rele-
vant, the ALJ found that the Union had met its
burden of establishing how it could be useful
in its investigation of the grievance. In Cour-
tesy Bus, the union requested data showing
the names, hours worked and wages paid to
bargaining unit employees over a one year
period. The Employer refused to produce it,
contending that there was no grievance pend-
ing, and that producing it would be unduly
burdensome. The ALJ found that the informa-
tion was presumptively relevant, and that the
Employer had not met its burden of showing
that producing it would be unduly burden-
some.

The Region also successfully litigated
a case with a somewhat novel legal issue re-
garding the discharge of a supervisor. Super-
visors are generally excluded from the Act’s
protection. However, there are some situa-
tions in which a supervisor’s termination will
be found unlawful.

An employer may not termi-
nate a supervisor for refusing to com-
mit unfair labor practices or for giving
testimony at an NLRB or arbitration
hearing. Parker-Robb Chevrolet, Inc.,
262 NLRB No. 58 (1982). An employer
also violates the Act if it discharges an
unpopular supervisor in order to per-
suade employees to reject a union. In
such a situation, the discharge is con-
sidered a conferral of a benefit. Bur-
lington Times, Inc., 328 NLRB 750,
750-751 (1999). In The Inn at Fox
Hollow, 352 NLRB No. 127, the Board
upheld the Region’s allegation that the
Employer had terminated a supervisor
to dissuade employees from selecting
a union that was attempting to organ-
ize them. It also found the Employer
unlawfully discharged another em-
ployee for engaging in protected con-
certed activities.
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ON THE REPRESENTATION FRONT ...

Many of the representation cases the Regjion recently
handled concerned post election matters. In our last newsletter,
we briefly discussed pre-election procedures. Thus, as a segue
into our description of some of the decisions the Region recently
issued, it seems appropriate to briefly describe the agency’s

post election procedures.

Following an election, if one party receives a majority of
the ballots cast, and no party cries foul, the agency certifies the
results of the election. If a union wins, we issue a Certification
of Representative. If the employees vote against representa-
tion, we issue a Certification of Results. Sometimes, however,
the results are not determinative or a party alleges that the elec-
tion was not freely and fairly conducted. Here is where the
agency’s post election procedures come in to play. These proce-
dures are designed to resolve voter eligibility issues, and issues
involving the fairness of the election. We'll first discuss how the
Board handles eligibility issues, and then look at its procedures
for resolving questions regarding the fairness of the election.

The agency resolves voter eligibility issues through the
challenged ballot procedure. If a party does not believe a voter
is eligible to vote, that party may challenge the voter’s ballot at
the election. When the voter arrives at the polling place, he or
she is allowed to cast a ballot. However, the voter’s ballot is
segregated from the ballots of unchallenged voters by being
placed in an envelope. At the conclusion of the election, the
agent conducting the election attempts to secure an agreement
from the parties concerning the eligibility of the challenged vot-
ers. If the parties agree that a voter whose ballot has been chal-
lenged is in fact eligible, the ballot is taken out of the envelope,
mixed with the other ballots and counted. If they agree that the
voter is ineligible, the ballot is considered void. Unfortunately,
sometimes the parties are unable to agree on the eligibility of
certain challenged voters. When that occurs, the envelopes con-
taining the ballots of the challenged voters are set aside, and
the agent counts the remaining unchallenged ballots. At the
conclusion of the count, the agent provides the parties with a
Tally of Ballots, setting forth the results of the count. If the chal-
lenged ballots are sufficient in number to determine which party
reigns victorious, the envelopes containing the challenged bal-
lots are placed in a larger envelope. This larger envelope is then

|| sealed and secured in front of the parties and subsequently

transported to the Regional office, where it is placed under
lock and key.

Thereafter, the Region investigates the eligibility
of the challenged voters. At the conclusion of that investiga-
tion, it issues a report in which it either sets forth its recom-
mendations regarding the challenges, or forwards the issue
to hearing.

The agency resolves issues of fairness through
the investigation of objections. If a party contends that an
election was not fairly and freely conducted, it may file ob-
jections. Objections are due at the Regional office 7 days
from the date of the election. As is the case with chal-
lenged ballots, the Region conducts an administrative in-
vestigation of the objections and then issues a report which
either makes a recommendation concerning their disposi-
tion or forwards them to hearing. With objections, it is im-
portant to note that it is the obligation of the party filing
them to promptly submit evidence in their support within 7
days of their filing. Craftmatic Comfort Mfg. Corp., 299
NLRB 514 (1990). A party’s failure to promptly submit
evidence in support of the objections will result in its objec-
tions being overruled.

In most cases, post election issues are not put to
rest with the Region’s report. If the election was conducted
pursuant to a Stipulated Election Agreement or a Decision
and Direction of Election, the Region’s recommendations
concerning post election matters can be appealed to the
Board. Parties seeking a more expeditious resolution to
post election matters may enter into a Consent Election
Agreement which provides that the Regional Director’s dis-
position of post election matters is final and binding. The
Region strongly encourages parties to enter into Consent
Election Agreements. Let us now turn to some of the Re-
gion’s most recent post election decisions involving large
units. (Continued on Page 4).

The March of Technology

Some of us remember the days when cutting and pasting involved the use of scissors and tape, when support staff fought over who
would use electric typewriters, and when whiteout frequently splattered the desk tops of various board agents. Those days are rapidly reced-
ing into the annals of ancient history. The agency is now in the process of converting its records and case management system to an elec-
tronic format. This will ultimately make more casehandling information accessible to the general public and result in greater transparency.
The agency has dubbed its new case management system “NxGen.”

Alas, the days when parties had to dash to the post office to timely file documents are also becoming a distant memory. As part of
the transition to the NxGen case management system, the Board is encouraging the filing of documents through the agency’s web site. In-
formation concerning what documents may be electronically filed, and instructions for filing documents through the internet can be found on
the agency’s website by clicking the E-Gov tab. It is important to note that charges, petitions and petitions for advisory opinions must still be
filed the old fashioned way, on paper. It is also important to note that parties that file documents electronically will be required to serve these
documents by email upon the other parties, where possible. It will come as a relief to some that documents that are filed electronically will
be due at 11:59 p.m. local time at the receiving office, rather than by the close of business at the receiving office, as remains the case for
paper documents. While parties may be able to use technology to their advantage, there will be limits to the blame that can be placed upon
technology if things do not work out as planned. While technical failures of the e-filing system will excuse the late filing of documents, user
end problems, such as malfunctioning phone lines, will not.









Compliance Corner

We have experienced several recent
successes in a group of cases in which obtain-
ing a remedy had, or was about to become,
difficult. Three of those cases involved Re-
spondents who were no longer operating; a
fourth involved a purported “inability to pay.”
In Ingramo Enterprises, Inc., the Board found
that the Employer had unlawfully discharged
an employee. The company ceased operating
while its appeal was pending in the Second
Circuit. Reacting to notice of the closing from
the discriminatee, we filed an Emergency Mo-
tion for a Protective Restraining Order which
required the Respondent to escrow over
$100,000, its unliquidated backpay liability,
pending resolution of the appeal. The Court
granted our motion. The escrowed funds made
it possible to achieve a full remedy in this case
once the Court of Appeals issued a judgment
that enforced the Board Order.

In Modern Towel, we discovered that a
Respondent that had closed many years ago
and had sold its business, was still receiving
installment payments from the sale. We ob-
tained a Writ of Garnishment pursuant to the
Federal Debt Collection and Procedures Act
(“FDCPA”) and received the unpaid balance of
$130,000. We then used these funds to fully
pay the discriminatees. Likewise, in Carnival
Carting, which recently ceased doing business,
we discovered that Romar Sanitation, an al-

leged single employer with Carnival, had sold the business property. We obtained
a pre-judgment Writ of Garnishment under the FDCPA and froze over $200,000 in
a bank account that held Romar’s sales proceeds. If we are successful and se-
cure a favorable Board Supplemental Order and court judgment against Romar,
these frozen assets will be available to fully satisfy our remedy against Carnival.
Further, in Human Development Association (“HDA”) a home-care provider unlaw-
fully recognized a union and deducted dues from its employees. The Board had a
liquidated judgment, inclusive of interest, that exceeded $1.6 million. HDA
claimed inability to pay because its sole source of income was Medicaid reim-
bursement. We obtained a post-judgment Writ of Garnishment under the FDCPA
that restrained HDA’'s Medicaid reimbursement from the State of New York and an
HDA bank account. We have now collected the full amount of the Judgment and
expect to soon complete reimbursing dues payments to the first half of the over
3,000 affected current and former unit employees. The Region’s pending compli-
ance litigation also includes a case in which we established personal liability by
piercing the corporate veil and in which we registered a $250,000+ judgment lien
against the individual’s home. We are awaiting the disposition of a foreclosure
action initiated by the mortgage holder whose claim has a lower priority than our
lien.
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WHO WE ARE AND WHAT WE DO

*The National Labor Relations Act is the Nation’s primary labor law,
governing relations between unions, employees and employers in
the private sector. It protects employees’ rights to organize and to
bargain collectively with their employers, or to refrain from doing so.
The law also protects employees’ rights to get together among
themselves to seek improved wages and/or working conditions — so
called “protected concerted activities”

*Employers are also protected under the NLRA from unlawful activi-
ties, including certain kinds of union strikes and picketing.

*The National Labor Relations Board (NLRB) administers the Na-
tional Labor Relations Act. It has two primary functions: first, to pre-
vent and remedy unfair labor practices, committed by either unions
or employers interfering with the rights the Act guarantees, and; sec-
ond, to establish whether groups of employees wish to be repre-
sented by a union for collective bargaining purposes, through the
administration of supervised elections.

*The NLRB is organized into two major components: a five-member
governing Board, which decides unfair labor practice cases and rep-
resentational issues; and the Office of the General Counsel, which
investigates and prosecutes unfair labor practice cases. Headquar-
tered in Washington D.C., the NLRB maintains 51 offices across the
u.S.
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