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NATIONAL LABOR RELATIONS BOARD  
———————  

OTHER RULES—PART 103 
 

Subpart A—Jurisdictional Standards  
 
§103.1  Colleges and universities.  

The Board will assert its jurisdiction in any proceeding arising under sections 8, 9, 
and 10 of the Act involving any private nonprofit college or university which has a gross 
annual revenue from all sources (excluding only contributions which, because of 
limitation by the grantor, are not available for use for operating expenses) of not less than 
$1 million. 
§103.2  Symphony orchestras.  

The Board will assert its jurisdiction in any proceeding arising under sections 8, 9, 
and 10 of the Act involving any symphony orchestra  which has a gross annual revenue 
from all sources (excluding only contributions which are because of limitation by the 
grantor not available for use for operating expenses) of not less than $1 million.  
§103.3  Horse racing and dog racing industries.  
 The Board will not assert its jurisdiction in any proceeding under sections 8, 9, and 
10 of the Act involving the horse racing and dog racing industries. 
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Subpart B—Election Procedures 
 

§103.20  Election procedures and blocking charges; filing of blocking charges; 
simultaneous filing of offer of proof; prompt furnishing of witnesses. 

Whenever any party to a representation proceeding files an unfair labor practice 
charge together with a request that it block the processing of the petition to the election, 
or whenever any party to a representation proceeding requests that its previously filed 
unfair labor practice charge block the further processing of a petition, the party shall 
simultaneously file, but not serve on any other party, a written offer of proof in support of 
the charge. The offer of proof shall provide the names of the witnesses who will testify in 
support of the charge and a summary of each witness’s anticipated testimony. The party 
seeking to block the processing of a petition shall also promptly make available to the 
regional director the witnesses identified in its offer of proof.  If the regional director 
determines that the party’s offer of proof does not describe evidence that, if proven, 
would interfere with employee free choice in an election or would be inherently 
inconsistent with the petition itself, and thus would require that the processing of the 
petition be held in abeyance absent special circumstances, the regional director shall 
continue to process the petition and conduct the election where appropriate. 
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Subpart C—Appropriate Bargaining Units  
 
§103.30  Appropriate bargaining units in the health care industry.  

(a) This portion of the rule shall be applicable to acute care hospitals, as defined 
in paragraph (f) of this section: Except in extraordinary circumstances and in 
circumstances in which there are existing non-conforming units, the following shall be 
appropriate units, and the only appropriate units, for petitions filed pursuant to section 
9(c)(1)(A)(i) or 9(c)(1)(B) of the National Labor Relations Act, as amended, except that, 
if sought by labor organizations, various combinations of units may also be appropriate:  

(1) All registered nurses.  
(2) All physicians.  
(3) All professionals except for registered nurses and physicians.  
(4) All technical employees.  
(5) All skilled maintenance employees.  
(6) All business office clerical employees.  
(7) All guards.  
(8) All nonprofessional employees except for technical employees, skilled 

maintenance employees, business office clerical employees, and guards.  
Provided That a unit of five or fewer employees shall constitute an extraordinary 
circumstance.  

(b) Where extraordinary circumstances exist, the Board shall determine 
appropriate units by adjudication.  

(c) Where there are existing non-conforming units in acute care hospitals, and a 
petition for additional units is filed pursuant to section 9(c)(1)(A)(i) or 9(c)(1)(B), the 
Board shall find appropriate only units which comport, insofar as practicable, with the 
appropriate unit set forth in paragraph (a) of this section.  

(d) The Board will approve consent agreements providing for elections in 
accordance with paragraph (a) of this section, but nothing shall preclude regional 
directors from approving stipulations not in accordance with paragraph (a), as long as the 
stipulations are otherwise acceptable.  

(e) This rule will apply to all cases decided on or after May 22, 1989.  
(f) For purposes of this rule, the term:  
(1) Hospital is defined in the same manner as defined in the Medicare Act, which 

definition is incorporated herein (currently set forth in 42 U.S.C. 1395x(e), as revised 
1988);  

(2) Acute care hospital is defined as: either a short term care hospital in which the 
average length of patient stay is less than thirty days, or a short term care hospital in 
which over 50% of all patients are admitted to units where the average length of patient 
stay is less than thirty days. Average length of stay shall be determined by reference to 
the most recent twelve month period preceding receipt of a representation petition for 
which data is readily available.  The term “acute care hospital” shall include those 
hospitals operating as acute care facilities even if those hospitals provide such services as, 
for example, long term care, outpatient care, psychiatric care, or rehabilitative care, but 
shall exclude facilities that are primarily nursing homes, primarily psychiatric hospitals, 
or primarily rehabilitation hospitals. Where, after issuance of a subpoena, an employer 
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does not produce records sufficient for the Board to determine the facts, the Board may 
presume the employer is an acute care hospital.  

(3) Psychiatric hospital is defined in the same manner as defined in the Medicare 
Act, which definition is incorporated herein (currently set forth in 42 U.S.C. 1395x(f)).  

(4)  The term rehabilitation hospital includes and is limited to all hospitals 
accredited as such by either Joint Committee on Accreditation of Healthcare 
Organizations or by Commission for Accreditation of Rehabilitation Facilities.  

(5)  A non-conforming unit is defined as a unit other than those described in 
paragraphs (a) (1) through (8) of this section or a combination among those eight units.  

(g) Appropriate units in all other health care facilities: The Board will determine 
appropriate units in other health care facilities, as defined in section 2(14) of the National 
Labor Relations Act, as amended, by adjudication. 
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Subpart D— Joint Employers  
 

§103.40  Joint Employers.  
(a) An employer, as defined by Section 2(2) of the National Labor Relations Act 

(the Act), may be considered a joint employer of a separate employer’s employees only if 
the two employers share or codetermine the employees’ essential terms and conditions of 
employment.  To establish that an entity shares or codetermines the essential terms and 
conditions of another employer’s employees, the entity must possess and exercise such 
substantial direct and immediate control over one or more essential terms or conditions of 
their employment as would warrant finding that the entity meaningfully affects matters 
relating to the employment relationship with those employees. Evidence of the entity’s 
indirect control over essential terms and conditions of employment of another employer’s 
employees, the entity’s contractually reserved but never exercised authority over the 
essential terms and conditions of employment of another employer’s employees, or the 
entity’s control over mandatory subjects of bargaining other than the essential terms and 
conditions of employment is probative of joint-employer status, but only to the extent it 
supplements and reinforces evidence of the entity’s possession or exercise of direct and 
immediate control over a particular essential term and condition of employment. Joint-
employer status must be determined on the totality of the relevant facts in each particular 
employment setting.  The party asserting that an entity is a joint employer has the burden 
of proof.  

(b) ‘‘Essential terms and conditions of employment’’ means wages, benefits, hours 
of work, hiring, discharge, discipline, supervision, and direction.  

(c) ‘‘Direct and immediate control’’ means the following with respect to each 
respective essential employment term or condition:  

(1) Wages.  An entity exercises direct and immediate control over wages if it 
actually determines the wage rates, salary, or other rate of pay that is paid to another 
employer’s individual employees or job classifications.  An entity does not exercise direct 
and immediate control over wages by entering into a cost-plus contract (with or without a 
maximum reimbursable wage rate).  

(2) Benefits.  An entity exercises direct and immediate control over benefits if it 
actually determines the fringe benefits to be provided or offered to another employer’s 
employees.  This would include selecting the benefit plans (such as health insurance plans 
and pension plans) and/or level of benefits provided to another employer’s employees.  An 
entity does not exercise direct and immediate control over benefits by permitting another 
employer, under an arm’s-length contract, to participate in its benefit plans.  

(3) Hours of work.  An entity exercises direct and immediate control over hours of 
work if it actually determines work schedules or the work hours, including overtime, of 
another employer’s employees.  An entity does not exercise direct and immediate control 
over hours of work by establishing an enterprise’s operating hours or when it needs the 
services provided by another employer.  

(4) Hiring.  An entity exercises direct and immediate control over hiring if it 
actually determines which particular employees will be hired and which employees will 
not.  An entity does not exercise direct and immediate control over hiring by requesting 
changes in staffing levels to accomplish tasks or by setting minimal hiring standards such 
as those required by government regulation.  
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(5) Discharge.  An entity exercises direct and immediate control over discharge if 
it actually decides to terminate the employment of another employer’s employee.  An entity 
does not exercise direct and immediate control over discharge by bringing misconduct or 
poor performance to the attention of another employer that makes the actual discharge 
decision, by expressing a negative opinion of another employer’s employee, by refusing to 
allow another employer’s employee to continue performing work under a contract, or by 
setting minimal standards of performance or conduct, such as those required by 
government regulation.  

(6) Discipline.  An entity exercises direct and immediate control over discipline if 
it actually decides to suspend or otherwise discipline another employer’s employee.  An 
entity does not exercise direct and immediate control over discipline by bringing 
misconduct or poor performance to the attention of another employer that makes the actual 
disciplinary decision, by expressing a negative opinion of another employer’s employee, 
or by refusing to allow another employer’s employee to access its premises or perform 
work under a contract.  

(7) Supervision.  An entity exercises direct and immediate control over supervision 
by actually instructing another employer’s employees how to perform their work or by 
actually issuing employee performance appraisals.  An entity does not exercise direct and 
immediate control over supervision when its instructions are limited and routine and 
consist primarily of telling another employer’s employees what work to perform, or where 
and when to perform the work, but not how to perform it.  

(8) Direction.  An entity exercises direct and immediate control over direction by 
assigning particular employees their individual work schedules, positions, and tasks.  An 
entity does not exercise direct and immediate control over direction by setting schedules 
for completion of a project or by describing the work to be accomplished on a project.  

(d) ‘‘Substantial direct and immediate control’’ means direct and immediate control 
that has a regular or continuous consequential effect on an essential term or condition of 
employment of another employer’s employees.  Such control is not ‘‘substantial’’ if only 
exercised on a sporadic, isolated, or de minimis basis.  

(e) ‘‘Indirect control’’ means indirect control over essential terms and conditions 
of employment of another employer’s employees but not control or influence over setting 
the objectives, basic ground rules, or expectations for another entity’s performance under 
a contract.  

(f) ‘‘Contractually reserved authority over essential terms and conditions of 
employment’’ means the authority that an entity reserves to itself, under the terms of a 
contract with another employer, over the essential terms and conditions of employment of 
that other employer’s employees, but that has never been exercised.  
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Subpart E [Reserved] 
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Subpart F—Remedial Orders  
 
§103.100  Offers of reinstatement to employees in Armed Forces.  

When an employer is required by a Board remedial order to offer an employee 
employment, reemployment, or reinstatement, or to notify an employee of his or her 
entitlement to reinstatement upon application, the employer shall, if the employee is 
serving in the Armed Forces of the United States at the time such offer or notification is 
made, also notify the employee of his or her right to reinstatement upon application in 
accordance with the Military Selective Service Act of 1967, as amended, after discharge 
from the Armed Forces.  
 


