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LETTER OF TRANSMITTAL

NATIONAL LABOR RELATIONS BOARD,
Washington, D.C., August 29,1997.

SIR: As provided in Section 3(c) of the Labor Management Relations
Act, 1947, 1 submit the Sixty-First Annual Report of the National Labor
Relations Board for the fiscal year ended September 30, 1996.

Respectfully submitted,
WILLIAM B. GOULD 1V, Chairman

THE PRESIDENT OF THE UNITED STATES
THE PRESIDENT OF THE SENATE

THE SPEAKER OF THE HOUSE OF REPRESENTATIVES
Washington, D.C.
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I
Operations In Fiscal Year 1996

A, Summary

The National Labor Relations Board, an independent Federal agen-
cy, initiates no cases: it acts only on those cases brought before it.
All proceedings originate from filings by the major segment of the
public covered by the National Labor Relations Act—employees,
labor unions, and private employers who are engaged in interstate
commerce. During fiscal year 1996, 38,775 cases were received by
the Board.

The public filed 33,107 charges alleging that business firms or
labor organizations, or both, committed unfair labor practices, prohib-
ited by the statute, which adversely affected hundreds of thousands
of employees. The NLRB during the year also received 5368 petitions
to conduct secret-ballot elections in which workers in appropriate
groups select or reject unions to represent them in collective bargain-
ing with their employers. Also, the public filed 300 amendment to
certification and unit clarification cases.

After the initial flood of charges and petitions, the flow narrows
because the great majority of the newly filed cases are resolved—and
quickly—in NLRB’s national network of field offices by dismissals,
withdrawals, agreements, and settlements.

At the end of fiscal year 1996, the five-member Board was com-
posed of Chairman William B. Gould IV and Members Margaret A.
Browning, Sarah M. Fox, and John E. Higgins, Jr. Frederick L. Fein-
stein served as General Counsel.

Statistical highlights of NLRB’s casehandling activities in fiscal
1996 include:

o The NLRB conducted 3277 conclusive representation elections
among some 190,338 employee voters, with workers choosing labor
unions as their bargaining agents in 44.8 percent of the elections.

o Although the Agency closed 35,165 cases, 35,831 cases were
pending in all stages of processing at the end of the fiscal year. The
closings included 29,485 cases involving unfair labor practice charges
and 5280 cases affecting employee representation and 400 related
cases.

o Settlements, avoiding formal litigation while achieving the goal
of equitable remedies in unfair labor practice situations, numbered
10,402. '
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e The amount of $74,614,307 in reimbursement to employees ille-
gally discharged or otherwise discriminated against in violation of
their organizational rights was obtained by the NLRB from employers
and unions. This total was for lost earnings, fees, dues, and fines. The
NLRB obtained 2760 offers of job reinstatements, with 2041 accept-
ances. :

e Acting on the results of professional staff investigations, which
produced a reasonable cause to believe unfair labor practices had
been committed, Regional Offices of the NLRB issued 3154 com-
plaints, setting the cases for hearing. 4

e NLRB'’s corps of administrative law judges issued 442 decisions.

CHART 1
CASE INTAKE BY UNFAIR LABOR PRACTICE CHARGES
AND REPRESENTATION PETITIONS
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. NLRB Administration

The National Labor Relations Board is an independent Federal
agency created in 1935 by Congress to administer the basic law gov-
erning relations between labor unions and business enterprises en-
gaged in interstate commerce. This statute, the National Labor Rela-
tions Act, came into being at a time when labor disputes could and
did threaten the Nation’s economy.

Declared constitutional by the Supreme Court in 1937, the Act was
substantially amended in 1947, 1959, and 1974, each amendment in-
creasing the scope of the NLRB’s regulatory powers.

The purpose of the Nation’s primary labor relations law is to serve
the public interest by reducing interruptions in commerce caused by
industrial strife. It seeks to do this by providing orderly processes for
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protecting ‘and implementing the respective rights of employees, em-
ployers, -and unions in their relations with one another. The overall
job of the NLRB is to achieve this goal through administration, mter-
pretation, and enforcement of the Act.

In its statutory assignment, the NLRB has two pnn01pa1 functions:
(1) to determine and implement, through secret-ballot elections, ‘the
free democratic choice by employees -as to whether they wish to be
represented by a union in dealing with their employers and, if so, by
which union; and (2) to prevent and remedy unlawful acts, called un-
fair labor practices, by either employers or unions or both.

The NLRB does not act on its own motion in either function. It
processes only those charges of unfair labor practices and petitions
for employee elections which are filed in the NLRB’s Regional, Sub-
regional, and Re31dent Offices, which numbered 52 during fiscal year
1996.

The Act’s unfair labor practice prov1s1onsp1ace certain restrictions
on actions of employers and labor organizations in their relations with
employees, as well as with each other. Its election provisions provide
mechanics for conducting and certifying results of representation elec-
tions to determine collective-bargaining wishes of employees, includ-
ing balloting to determine whether a union shall continue to have the
rlght to make a union-shop contract with an employer.

* In handling unfair labor practices and election petitions, the NLRB
is concerned with the adjustment of labor disputes either by way of
settlements or through its quasi-judicial proceedings, or by way of se-
cret-ballot employee elections.

The NLRB has no independent statutory power of enforcement of
its decisions and orders. It may, however, seek enforcement in the
U.S. courts of appeals, and parties to its cases also may seek judicial
review.

NLRB authority is divided by law and by delegatlon The five-
member Board primarily acts as a quasi-judicial body in deciding
cases on formal records. The General Counsel, who, like each Mem-
ber of the Board, is appointed by the President, is responsible for the
issuance and prosecution of formal complaints in cases leading to
Board decision, and has general supervision of the NLRB’s nation-
wide network of offices. : :
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For the conduct of its formal hearings in unfair labor practice
cases, the NLRB employs administrative law judges who hear and de-
cide cases. Administrative law judges’ decisions may be appealed to
the Board by the filing of exceptions. If no exceptions are taken, the
administrative law judges’ orders become orders of the Board.

All cases coming to the NLRB begm their processing in the Re-
gional Offices. Regional Directors, in addition to processing unfair
labor practice cases in the initial stages, also have the authority to in-
vestigate representation petitions, to determine units of employees ap-
propriate for collective-bargaining purposes, to conduct electlons, and
to pass on objections to conduct of elections. There are provisions for
appeal of representation and election questions to the Board.

———
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CHART 3
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES
(BASED ON CASES CLOSED)
FISCAL YEAR 1998

DISMISSALS
(BE/FORE OOMPLAINT)

SETTTLEMENT AND
ADJUSTMENTS BOARD OROERS IN 1
1 ~~CONTESTED GASES |

“NOTHER DISPOSITIONS

WITHORAWAL S
(BEFORE COMPLAINT)

1) CONTESTED CASES REACHING BOARD MEMBERS FOR DECISIONS

B. Operétional Highlights

1. Unfair Labor Practices

Charges that business firms, labor organizations, or both have com-
mitted unfair labor practices are filed with the National Labor Rela-
tions Board at its field offices nationwide by employees, unions, and
employers. These cases provide a major segment of the NLRB work-
load. :

Following the1r filing, charges are investigated by the Regional
professional staff to determine whether there is reasonable cause to
believe that the Act has been violated. If such cause is not found,
the Regional Director dismisses the charge or it is withdrawn by the
charging party. If the charge has merit, the Regional Director seeks
voluntary settlement or adjustment by the parties to the case to rem-
edy the apparent violation; however, if settlement efforts fail, the case
goes to hearing before an NLRB administrative law judge and, lack-
ing settlement at later stages, on to decision by the five-member
Board.

Approximately 90 percent of the unfair labor practice cases filed
with the NLRB in the field offices are disposed of in a median of
some 77 days without the necessity of formal litigation before the
Board. About 2 percent of the cases go through to Board decision.

In fiscal year 1996, 33,107 unfair labor practice charges were filed
with the NLRB, an increase of about 3 percent from the 34,040 filed
in fiscal year 1995. In situations in which related charges are counted
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as a single unit, there was a 3.3-percent decrease from the preceding
fiscal year. (Chart 2.)

Alleged violations of the Act by employers were filed in 25,752
cases, about 2 percent less than the 26,244 of 1995. Charges against
unions decreased about 6 percent to 7311 from 7776 in 1995.

There were 44 charges of violation of Section 8(e) of the Act,
which bans hot-cargo agreements. (Tables 1A and 2.)

The majority of all charges -against employers alleged illegal dis-
charge or other discrimination against employees. There were 13,305
such charges in 56 percent of the total charges that employers com-
mitted violations.

Refusal to bargain was the second largest category of allegations
against employers, comprising 10,233 charges, in about 44 percent of
the total charges. (Table 2)

Of charges against unions, the majority (6208) alleged illegal re-
straint and coercion of employees, 78 percent. There were 706
charges against unions for illegal secondary boycotts and jurisdic-
tional disputes, an increase of about 6 percent from the 667 of 1995.

There were 888 charges (a little more than 11 percent) of illegal
union discrimination against employees, a decrease of 22 percent
from the 1141 of 1995. There were 85 charges that unions picketed
illegally for recognition or for organizational purposes, compared with
98 charges in 1995. (Table 2.)

In charges filed against employers, unions led with 76 percent of
the total. Unions filed 19,663 charges and individuals filed 6089.

i CHART 3A
DISPOSITION PATTERN FOR MERITORIOUS
UNFAIR LABOR PRACTICE CASES
(BASED ON CASES CLOSED)
FISCAL YEAR 1998

F%RIAL AND INFORMAL
REGIONAL OFFICES :

CONTESTED BOARD
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1)  FOLLOWING ADMINISTRATIVE LAW JUDGE DECISION,
STIPULATED RECORD OR SUMMARY JUDGMENT RULING

2) COMPLIANCE WITH ADMINISTRATIVE LAW JUDGE DECISION
STIPULATED RECORD OR SUMMARY JUDGMENT RULING
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CHART 3B
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES AFTER TRIAL
(BASED ON CASES CLOSED)
FISCAL YEAR 1996

1)
CONTESTED BOARD DECISION ISSUED

12.7%

OTHER e SETTLEMENTS AND
X T ADJUSTMENTS
BY REGIONAL OFFICES

NO EXCEPTION FILED TO ADMINISTRATIVE LAW JUDGE DECISION
1) FOLLOWING ADMINISTRATIVE LAW JUDGE DECISION, STIPULATED RECORD OR SUMMARY
] JUDGMENT RULING

2) DISMISSALS, WITHDRAWALS AND OTHER DISPOSITIONS

Concerning charges against unions, 5680 were filed by individuals,
or 78 percent of the total of 7311. Employers filed 1486 and other
unions filed the 145 remaining charges.

In fiscal year 1996, 29,485 unfair labor practice cases were closed.
About 96 percent were closed by NLRB Regional Offices, virtually
the same as in 1995. During the fiscal year, 35.3 percent of the cases
were settled or adjusted before issuance of administrative law judges’
decisions, 30.1 percent were withdrawn before complaint, and 30.4
percent were administratively dismissed.

In evaluation of the Regional workload, the number of unfair labor

practice charges found to have merit is important—the higher the |

merit factor the more litigation required. In fiscal year 1996, 39.6 per-
cent of the unfair labor practice cases were found to have merit.

When the Regional Offices determine that charges alleging unfair
labor practices have merit, attempts at voluntary resolution are
stressed—to improve labor-management relations and to reduce
NLRB litigation and related casehandling. Settlement efforts have
been successful to a substantial degree. In fiscal year 1996,
precomplaint settlements and adjustments were achieved in 7506
cases, or 25.4 percent of the charges. In 1995, the percentage was
22.8. (Chart 5.)
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HART 4
NUMBER OF UNFAIR LABOR PRACTICE CASES PENDING
UNDER PRELIMINARY INVESTIGATION, MONTH TO MONTH
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Cases of merit not settled by the Regional Offices produce formal
complaints, issued on behalf of the General Counsel. This action:
schedules hearings before administrative law judges. During 1996,
3154 complaints were issued, compared with 3618 in the preceding
ﬁscal year. (Chart 6.) .

- Of complaints issued, 92.6 percent were against employers and 7 4~
percent against unions.

NLRB Regional Offices processed cases from filing of charges to
issuance of complaints in a median of 82 days. The 82 days included
15 days in which parties had the opportunity to adjust charges and
remedy violations without resorting to formal NLRB processes.
(Chart 6.) '

Additional settlements occur before, during, and after hearings be-
fore administrative law judges. The judges issued 442 decisions in
468 cases during 1996. They conducted 406 initial hearings, and 19
additional hearings in supplemental matters. (Chart 8 and Table 3A.)
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By filing exceptions to judges’ findings and recommended rulings,
parties may bring unfair labor practice cases to the Board for final
NLRB decision.

. In fiscal year 1996, the Board issued 502 decisions in unfair labor
practlce cases contested as to the law or the facts—445 initial deci-
sions, 26 backpay decisions, 8 determinations in jurisdictional work
dispute cases, and 23 decisions on supplemental matters. Of the 445
initial decision cases, 412 involved charges filed against employers
and 33 had union respondents.

For the year, the NLRB awarded backpay of $73.5 million. (Chart
9.) Reimbursement for unlawfully exacted fees, dues, and fines added
another $1,113,523. Backpay is lost wages caused by unlawful dis-
charge and other discriminatory action detrimental to employees, off-
set by earnings elsewhere after the discrimination. About 2760 em-
ployees were offered reinstatement, and about 74 percent accepted.

At the end of fiscal 1996, there were 33,351 unfair labor practice
cases being processed at all stages by the NLRB compared to 29 729
cases pending at the beginning of the year. .
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CHART 6
COMPLAINTS ISSUED IN UNFAIR LABOR PRACTICE PROCEEDINGS
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2. Representation Cases

The NLRB received 5668 representation and related case petitions
in fiscal 1996, compared to 5895 such petitions a year earlier.

The 1996 total consisted of 4308 petitions that the NLRB con-
ducted secret-ballot elections where workers select or reject unions to
represent them in collective bargaining; 947 petitions to decertify ex-
isting bargaining agents; 113 deauthorization petitions for referen-

dums on rescinding a union’s authority to enter into union-shop con--

tracts; and 278 petitions for unit clarification to determine whether
certain classifications of employees should be included in or excluded
from existing bargaining units. Additionally, 22 amendment of certifi-
cation petitions were filed.
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CHART 7 -
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‘During the year, 5680 representation and related cases were closed,
compared to 6263 in fiscal 1995. Cases closed included 4296 collec-
tive-bargaining election petitions; - 984 decertification election peti-
tions; 118 requests for deauthorization polls; and 282 petitions for
unit clarification and amendment of certification. (Chart 14 and Ta-
bles 1 and 1B.)

The overwhelming majority of elections conducted by the NLRB
resulted from some form of agreement by the parties on when, where,
and among whom the voting should occur. Such agreements are en-
couraged by the Agency. In 12.4 percent of representation cases
closed by elections, balloting was ordered by NLRB Regional Direc-
tors following hearing on points in issue. There were 36 cases where
the Board directed elections after transfers of cases from the Regional
Office. (Table 10.) There were two cases that resulted in expedited
elections pursuant to the Act’s 8(b)(7)(C) provisions pertaining to
picketing. . :
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3. Elections

The NLRB conducted 3277 conclusive representation elections in
cases closed in fiscal 1996, compared to the 3399 such elections a
year earlier. Of 219,073 employees eligible to vote, 190,338 cast bal-
lots, virtually 9 of every 10 eligible.

Unions won 1469 representation elections, or 44.8 percent. In win-
ning majority designation, labor organizations earned bargaining
rights or continued as employee representatives for 82,947 workers.
The employee vote over the course of the year was 90,816 for union
representation and 99,522 against.

The representation elections were in two categories—the 2792 col-
lective-bargaining elections in which workers chose or voted down
labor organizations as their bargaining agents, plus the 485 decerti-
fication elections determining whether incumbent unions would con-
tinue to represent employees.
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There were 3170 select-or-reject-bargaining-rights (1 union on bal-
lot) elections, of which unions won 1384, or 43.7 percent. In these
elections, 79,314 workers voted to have unions as their agents, while
96,253 employees voted for no representation. In appropriate bargain-
ing units of employees, the election results provided union agents for
69,129 workers. In NLRB elections the majority decides the represen-
tational status for the entire unit.

There were 107 multiunion elections, in which 2 or more labor or-
ganizations were on the ballot, as well as a choice for no representa-
tion. Employees voted to continue or to commence representation by
1 of the unions in 85 elections, or 79.4 percent.
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As in previous years, labor organization results brought continued
representation by unions in 149 elections, or 30.7 percent, covering
12,132 employees. Unions lost representation rights for 12,879 em-
ployees in 336 elections, or 69.3 percent. Unions won in bargaining
units averaging 81 employees, and lost in units averaging 38 employ-
ees. (Table 13.)

Besides the conclusive elections, there were 193 inconclusive rep-
resentation elections during fiscal year 1996 which resulted in with-
drawal or dismissal of petitions before certification, or required a
rerun or runoff election.

In deauthorization polls, labor organizations lost the right to make
union-shop agreements in 25 referendums, or 50.0 percent, while they
maintained the right in the other 25 polls which covered 1927 em-
ployees. (Table 12.)

For all types of elections in 1996, the average number of employ-
ees voting, per establishment, was 58, compared to 56 in 1995. A lit-
tle more than 72 percent of the collective-bargaining and decertifica-
tion elections involved 59 or fewer employees. (Tables 11 and 17.)
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4. Decisions Issued -~

a. The .Board

Dealing effectively with the remaining cases reaching it from na-
tionwide filings after dismissals, settlements, and adjustments in ear-

lier processing stages, the Board handed down 1089 decisions con-

cerning allegations of unfair labor practices and questions relating to
employee representation. This total compared to the 1371 decisions
rendered during fiscal year 1995.

A breakdown of Board decisions follows:

Total Board decisions ....... eeeesttienesaneresaaeeaatesteeaseessaassassasesneasans 1,089

Unfair labor practice deciSions .........c.ccccecercereees 502
- Initial (includes those based on
stipulated record) ..........ceeuun. 445
Supplemental .......cccocvirenienvens 23
Backpay ......ccovevnieninnniennnens 26
Determinations in jurisdictional
dISPULES ....ovvivverncriviririisnsrennias 8
Representation deciSions ..........ceceeeeecercernceesennes 222
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After transfer by Regional Di-

rectors for initial decision ..... 5
After review of Regional Direc-

tor deciSions ........cceeeervereneen. 47
On objections and/or challenges 170

Other deCiSiOnS .......ccccovceerinrrrceeecseriesnnnenneeersnerene 3
Clarification of bargaining unit 2
Amendment to certification ...... 0
Union-deauthorization ............... 1
Noncontested deCiSIONS .......ceecverrvrrrneresrvessrenserscensseresseereerans 362

Unfair labor practice ................. 177
Representation ......c.ccocvevceneennns 183
Other ..uuovvercierereerrnerccereesieeeenne » 2

The majority (67 percent) of Board decisions resulted from cases
contested by the parties as to the facts and/or application of the law.
(Tables 3A, 3B, and 3C.)

In fiscal 1996 about 4 percent of all meritorious charges and about
46 percent of all cases in which a hearing was conducted reached the
Board for decision. (Charts 3A and 3B.) Generally, unfair labor prac-
tice cases take twice as long to process than representation cases.

b. Regional Directors

NLRB Regional Directors issued 682 decisions in fiscal 1996,
compared to 853 in 1995. (Chart 13 and Tables 3B and 3C.)

¢. Administrative Law Judges

With a leveling in case filings alleging unfair labor practices, ad-
ministrative law judges issued 442 decisions and conducted 425 hear-
ings. (Chart 8 and Table 3A.)
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5. Court Litigation
a. Appellate Courts

The National Labor Relations Board is involved in more litigation
in the United States courts of appeals than any other Federal adminis-
trative agency.

In fiscal year 1996, 147 cases involving the NLRB were decided
by the United States courts of appeals compared to 120 in fiscal year
1995. Of these, 83.7 percent were won by NLRB in whole or in part
compared to 72.5 percent in fiscal year 1995; 4.1 percent were re-
manded entirely compared to 7.5 percent in fiscal year 1995; and 12.2
percent were entire losses compared to 20.0 percent in fiscal year
1995.
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FISCAL CHART 13

YEAR REGIONAL DIRECTOR DECISIONS ISSUED IN REPRESENTATION AND RELATED CASES
1008
1067
1688 T T T e

TR R, | O R R B N R

BEON OBJECTIONS/CHALLENGES

TR & UD INITIAL
CIAC AND UC
T T
600 1000 1200

b. The Supreme Court

In fiscal 1996, there were three Board cases decided by the Su-
preme Court. The Board did not participate as amicus in any cases
in fiscal 1996.

c. Contempt Actions

In fiscal 1996, 86 cases were referred to the contempt section for
consideration of contempt action. There were 26 contempt proceed-
ings instituted. There were 16 contempt adjudications awarded in
favor of the Board; 5 cases in which the court directed compliance
without adjudication; 5 cases in which the Board’s petitions were de-
nied on the merits; and there were no cases in which the petition was
withdrawn.
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d. Miscellaneous Litigation

There were 20 additional cases involving miscellaneous litigation
decided by appellate, district, and bankruptcy courts. The NLRB’s po-
sition was upheld in 18 cases. (Table 21.)

e. Injunction Activity

The NLRB sought injunctions pursuant to Sections 10(j) and 10(1)
in 57 petitions filed with the U.S. district courts, compared to 104

. in fiscal year 1995. (Table 20.) Injunctions were granted in 29, or

about 83 percent, of the 35 cases litigated to final order. .
NLRB injunction activity in district courts in 1996:

Granted .....ccoevirienreriorenriniitsiriestses e s sesssesssssaessesansnnssns sinsans 29
DENIEA ...ooveeiieeerinicreiceeseeseestrssessseressesssesnsssassasasessassessrasasanessesases 6
WIHALAWN .ceoirecirecrecereennesesrensssesssisssssessssssnsesssnssosssesassesssssesas 3
DISIISSEA ...eeveererreereerneenienrearssisssissssisisstssnsssssssssssssssassssssssssssssons 1
Settled or placed on court’s inactive liSts ........ccceerererersereeresnens 23
Awaiting action at end oOf fiscal Year ........ccvievneneinirierirennns 13




20  Sixty-First Annual Report of the National Labor Relations Board

FISCAL
YEARS

CHART 15

COMPARISON OF FILINGS OF UNFAIR LABOR PRACTICE CASES

1848
1851
1956
1961 W
1966
1971»—
19.78 1
1981 1

1986

1891 ~

AND REPRESENTATION CASES

. TION CASES
Unclides AC, UCamd ED Casesy

UNFAIR LABOR PRACTICE -
CASES

1998

I ¥ L 3

40% 60% 80% 100%

0%
THIS GRAPH $HOWS THE PERCENTAGE DIVISION OF NLRB CASELOAD BETWEEN UNFAIR LABOR
PRACTICE CASES AND REPRESENTATION CASES DURING FISCAL YEARS 1946 -1896

———



JR—

Operations in Fiscal Year 1996 » 21

C. Decisional Highlights

In the course of the Board’s administration of the Act during the
report period, it was required to consider and resolve complex prob-
lems arising from the great variety of factual patterns in the many
cases reaching it. In some cases, new.developments in industrial rela-
tions, as presented by the factual situation, required the Board’s ac-
commodation of estabhshed principles to those developments. Chapter
IT on ‘‘Board Procedure,’”” Chapter III on ‘‘Representation Proceed-
ings,”” and Chapter IV on ‘‘Unfair Labor Practices’’ discuss some of
the more significant decisions of the Board during the report period.
The following summarizes briefly some of the decisions establishing
or reexammmg bas1c principles in significant areas.

1. Cross-examination

In National Teleptone Directory Corp.,! a panel majority of the
Board ruled that a respondent employer may not obtain, through
cross-examination about events. testified to on direct examination, the
identities of employees who have signed authorization cards and have
attended union meetings. The General Counsel’s first witness testified
on direct that the alleged discriminatee had arranged meetings be-
tween the union organizer and the employees, and that at one such
meeting the employees in attendance had signed authorization cards.
On cross-examination, counsel for the respondent employer asked the
witness for the names of the employees who had attended that meet-
ing. The witness replied that she could not recall the names of the
employees, but that the names were written down on her notes from
the meeting and on the authorization cards signed at the meeting. The
respondent then moved for production of the notes and cards.

The panel majority ruled, contrary to the administrative law judge,
that the respondent could not obtain, for purposes of cross-examina-
tion, the identities of the employees who attended union meetings and
signed authorization cards. The majority found that the confidentiality
interests of employees who attend union meetings and sign authoriza-
tion cards are paramount to a respondent employer’s need to obtain
the identities of those employees for cross-examination and credibility
impeachment purposes. While acknowledging the importance of the
right to test the credibility of witnesses in cross-examination by ask-
ing legitimate questions about subjects brought out on direct examina-
tion, the majority found that the danger of employee intimidation
would be severly heightened if an employer could obtain the names

1319 NLRB 420 (Chairman Gould and Member Browning; Member Cohen dissenting).
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of its employees who have signed authorization cards ‘or attended
union meetings.

2. Prison Inmates

In Speedrack Products Group,? the Board majority held that four
prison inmates working for the employer in a work-release program
did not have a community of interest with other employees in the unit
in which a representation election had been conducted; and therefore
it affirmed a hearing officer’s ruling sustaining the petitioner union’s
challenges to the work-release inmates’ ballots.

In finding the absence of a community of interest, the Board con-

trasted the work situations of the inmates with that of the other em- -

ployees with regard to such matters as opportunity to file grievances,
sanctions for refusing to work overtime or engaging in workplace
misconduct, and freedom to quit the job. The majority noted that un-
like the other employees, the work-release inmates were expected by
pnson authorities to av01d any grievance filing that might result in

‘causing an argument,’’ that workplace misconduct, including refusal

to work employer-mandated overtime, could result not only in normal-

employment discipline, but prison disciplinary measures such as an
enforced return from the work-release center to the county jail or
major prison facility in which they were originally serving their sen-
tences.- Work-release inmates could also be subjected to prison dis-
cipline for quitting the job. The Board majority also noted that be-
cause of the requirement that they return to the work-release center
as soon as the workday ends, the inmates could not participate in
after work union meetings concerning grievances or contract negotia-
tions. Finally, in the case of a strike, they would not be free to join
the picket line, but would be required either to work during the strike
or return to the work-release center.

The majority distinguished, rather than overruled, Board precedents
such as Winsett-Simmonds Engineers,> and Georgia-Pacific Corp.,*
finding that, in those cases, there was apparently no evidence of the
kinds of restraints, found here, on the exercise of such Section 7 ac-

~ tivities as grievance filing, participation in contract negotiations, and

picketing during a strike.

2320 NLRB 627 (Members Cohen and Truesdale; Chairman Gould concurring and dissenting).
3164 NLRB 611 (1967).
4201 NLRB 760 (1973).
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3. Payments to Employees Voting on Their Day Off

In Sunrise Rehabilitation Hospital,5 the Board found that an em-
ployer engaged in objectionable conduct by offering to-provide em-
ployees who were not scheduled to work on the day of the election
2 hours of pay to come to work to vote. Monetary payments that are
offered as reward for coming to a Board election and that exceed re-
imbursement expenses amount to a benefit that reasonable tends to
influence the election outcome. The Board overruled Young Men’s
Christian Assn.,® which reached a contrary conclusion.

In determining whether the employer’s offer to pay is objection-
able, the Board formulated an objective test—whether the challenged
conduct had a reasonable tendency to influence the election out-
come—and found that no inquiry is necessary into the subjective re-
actions of the potential recipients of the benefit. In evaluating the
likely effect, the Board takes into account such factors as the size of
the benefit in relation to its stated legitimate purpose, the number of
employees receiving it, how the employees would reasonably construe
the purpose given the context of the offer, and its timing,.

In Good Shepherd Home,” a panel majority of the Board adopted
a Regional Director’s determination that a union organizer did not en-
gage in objectionable conduct by giving $25 in travel expenses to a
part-time employee not scheduled to work on the day of the election.
The panel majority rejected the employer’s argument that the $25
payment was disproportionate to the actual travel expense incurred by
the employee.

The Board majority found that the union’s payment was in compli-
ance with the guidelines set forth in Sunrise Rehabilitation Hospital,
supra, because the union, in making an effort to assist an employee
who could not afford to travel to the polls, reimbursed the employee
based on a good-faith, reasonable estimate of his actual travel costs.
The Board majority would not require proof that the reimbursement
was precise to a mathematical certitude, as long as the reimbursement
is related only to actual travel expenses and the party has made a
good-faith effort to estimate those expenses.

4. Videotaping of Employees

In Allegheny Ludlum Corp.,8 the Board affirmed the administrative
law judge’s findings that the respondent employer violated the Act by
engaging in polling of employees regarding their union sentiments
during a union campaign to organize the employer’s office clerical
employees. As part of its campaign to persuade the employees to vote
against union representation, the employer prepared a videotape pre-
senting its position, which included footage of about 17 percent of
the employees, who were filmed on 3 days at their desks, smiling and

5320 NLRB 212 (Chairman Gould and Members Browning and Truedale; Member Cohen dissenting).

6286 NLRB 1052 (1987).

7321 NLRB 426 (Chairman Gould and Member Browning; Member Cohen concurring).

8320 NLRB 484 (Chairman Gould and Member Truesdale; Member Cohen concurring in part and dissent-
ing in part). .
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waving at the camera or simply filmed without warning or permis-
sion. In other cases, employees received notices advising them that
if they objected to being used in the footage, they should contact the
personnel office and they would be taken out of the video. A number
of employees exercised this option, and the respondent recorded their
names on a list.

The Board, in agreement with the judge, found that the respondent
employer had thereby effectively polled employees concerning their
union sentiments by requiring those who objected to being included
in the antiunion videotape to submit a request to be excluded and by
maintaining a list of those objectors. Applying settled precedent es-
tablishing that polling employees and keeping list of employees rea-
sonably tends to coerce employees in the exercise of Section 7 nghts,
the Board found that the respondent’s actions were unlawful.

The Board rejected the respondent’s contention that this finding
was inconsistent with the Board’s decision in Sony Corp. of Amer-
ica,® which had found that an employer violated the Act by
videotaping employees without their consent for use in an antiunion
campaign video. The Board noted that its holding that that employer’s
conduct was unlawful did not establish that any videotaping of em-
ployees with their consent, regardless of the circumstances, is non-
coercive and thus lawful.

5. Employer Domination of a Labor Organization

In Stoody Co.,1° the Board reversed the administrative law judge
and found that a so-called Handbook Committee did not exist, even
in part, for the purpose of dealing with the respondent employer with-
in the meaning of Section 2(5) of the Act notwithstanding that there
had been discussions of and proposals concerning working conditions.
Relying on E. I. du Pont & Co.,11 the Board required that ‘‘dealing”’
consist of a pattern and practice of making proposals to management
on subjects covered by Section 2(5). The Board found that this defini-
tion allows for isolated errors that may occur in any genuine attempt
to change the interaction between the employer and its employees.

When it was formed, the Handbook Committee had been expressly
instructed not to discuss ‘‘wages, benefits, or working conditions.”’
In spite of this, at its only meeting the committee did discuss and
made proposals about such matters as vacation time. However, the
Board held that in the absence of a pattern or practice, or of a design
to interfere with the organizing efforts of an independent union, the
committee was not a labor organization within the meaning of Section
2(5) and therefore the respondent’s actions in connection with the
committee could not violate Section 8(a)(2) of the Act.

In Vons Grocery Co.,12 the Board found that a ‘‘quality circle
group”’ (QCG) was not a labor organization within the meaning of

2313 NLRB 420 (1993).

10320 NLRB 18 (Chairman Gould and Members Cohen and Truesdale).
11311 NLRB 893, 894 (1993).

12320 NLRB 53 (Chairman Gould and Members Cohen and Truesdale).
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Section 2(5) and held that the employer did not violate Section
8(a)(2) by its involvement with the group.

The Board found that a single incident, during the group’s 3-year
existence, of making proposals on conditions of work did not con-
stitute a ‘‘pattern or practice’’ of dealing with the employer within
the meaning of Section 2(5), as discussed in E. I. du Pont & Co.,
supra, especially since the employer’s immediate response to the
union’s complaint indicated that there was little likelihood that the in-
cident would develop into a pattern. The Board determined that one
incident did not transform a lawful employee participation group into
a statutory labor organization, and that the circumstances presented
did not pose the danger of employer domination of labor organiza-
tions that Section 8(a)(2) was designed to prevent.

6. Union Interference with Employee Beck Rights

In California Saw & Knife Works'3 and Paperworkers Local 1033
(Weyerhaeuser Paper Co.),'* the Board first addressed questions aris-
ing from the Supreme Court’s ruling in Communications Workers v.
Beck!> where the Supreme Court held that a union is not permitted,
over the objections of dues-paying nonmember employees, to expend
funds or activities unrelated to collective bargaining, contract admin-
istration, or grievance adjustment. Among the questions left unan-
swered by the Court in Beck were: (1) whether unions must notify
nonunion members of the right to object to paying full dues, and
whether they must notify employees who do object regarding the use
of the dues; (2) whether unions may place restrictions on the manner
of registering a Beck objection; (3) whether unions may charge objec-
tors only for activities directly on behalf of their bargaining unit; (4)
what types of union activities may unions require objectors to pay
for; and (5) what procedures are permissible for determining amounts
owed by objectors when the chargeability of expenses is in dispute.

In California Saw the Board held, inter alia, that a union must in-
form each nonmember employee, at the same time or before it seeks
to obligate the employee to pay dues and fees under a union-security
clause, that he has the legal right to remain a nonmember and the
right under Beck to object to paying for more than ‘‘representational’’
expenses. The Board further held that newly hired employees must
be given the notice before they are asked to join the union and pay
dues under the union-security clause. The Board also concluded that
a union may charge an objector for expenses incurred outside of the
objector’s bargaining unit that inure to the benefit of the objector’s
unit, for example, expenses for litigation which have more than a
‘‘remote or theoretical benefit to the objector’s bargaining unit.”’

In Weyerhaeuser, the Board answered some of the questions not
reached in California Saw. Thus, the Board held that a union must
inform all employees in the bargaining unit, not just nonmembers, of

13320 NLRB 224 (Chairman Gould and Members Browning and Truesdale; Member Cohen dissenting in
part).
14320 NLRB 349 (Chairman Gould and Members Browning, Cohen, and Truesdale).
15487 U.S. 735 (1988).
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the rights of nonmembers under Beck if they were not informed of
those rights prior to assuming obligations under a union-security
clause. Also, the Board held that a union must inform all such em-
ployees that they have a right under NLRB v. General Motors
Corp.,16 10 become nonmembers of the union in order to be eligible

to exercise Beck rights.

16373 U.S. 734 (1963).
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D. Financial Statement

The obhgatmns and expenditures of the National Labor Relations
Board for the fiscal year ended September 30, 1996, are as follows:

Personnel cOMPENSAtion ........ccceeeeeeeereernsansacsaresassaens $114,199,143
Personnel benefits .......cccccvierrneninnieenennncnccsnsncnnns 19,730,958
Benefits for former personnel ........cccoeevricinniinncncnns 43,962
Travel and transportation of persons .......c..cvessesnnens 1,943,701
Transportation of things ........ccccecnvvinrnncssessessersensans 85,818
Rent, communications, and utilities .........coeveeeercnen. 23,545,084
Printing and reproduction .........c.cvomeicisneinininisnnnnne 179,519
Other SEIVICES ..ccccrivririrerrenerererissneeesssessnssessesessnesesases 6,303,890
Supplies and mMaterials .......cccevrveininnicrensenscssssiinnne 1,303,778
EQUIPMENL ......ooereeviiriisisrsnsiitnsssnssssssesnesnssessesssoesns 2,716,384
Insurance claims and INAEMNItES wvvveereveeserressesseonnsnes 75,913

Total obligations and expenditures!7 .............. $170,128,150

17Includes $89,342 for reimbursables for casehandling in Saipan. Also includes $24,975 for reimbursables
from Agriculture (Fitness Facility).
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I
Board Procedure

A. Cross-examination

In National Telephone Directory Corp.,! a panel majority of the
Board ruled that a respondent employer may not obtain, through
cross-examination about events testified to on direct examination, the
identities of employees who have signed authorization cards and have
attended union meetings.

In National Telephone, the hearing opened with the General Coun-
sel’s first witness testifying about the union activities of an alleged
discriminatee. On direct examination, the witness testified that the al-
leged discriminatee arranged meetings between a union organizer and
employees, and that at one such meeting the employees in attendance
signed authorization cards. On cross-examination, counsel for the re-
spondent employer asked the witness for the names of the employees
who attended that meeting. The witness replied that she could not re-
call the names of the employees, but that the names were written
down on her notes from the meeting and on the authorization cards
signed at the meeting. The respondent then moved for production of
the notes and cards.

The panel majority ruled, contrary to the administrative law judge,
that the respondent could not obtain, for purposes of cross-examina-
tion, the identities of the employees who attended union meetings and
signed authorization cards. In so ruling, the majority found that the
confidentiality interests of employees who attend union meetings and
sign authorization cards are paramount to a respondent employer’s
need to obtain the identities of those employees for cross-examination
and credibility impeachment purposes. While acknowledging the im-
portance of the right to test the credibility of witnesses on cross-ex-
amination by asking legitimate questions about subjects brought out
on direct examination, the majority found that the danger of employee
intimidation would be severely heightened if an employer could ob-
tain the names of its employees who have signed authorization cards
or attended union meetings.

In dissent, Member Cohen would accord the respondent the right
to cross-examine the witness concerning the identities of the employ-
ees. Member Cohen found that such cross-examination is appropriate
because the witness testified not only that the discriminatee engaged

1319 NLRB 420 (Chairman Gould and Member Browning; Member Cohen dissenting).

29
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in union activities, but that all employees attending a union meeting
signed authorization cards. In these circumstances, he would not find
such testimony immune from cross-examination.

B. Model Sequestration Language

In Greyhound Lines,? the Board included model sequestration lan-
guage pursuant to the suggestion of the NLRB Advisory Committee
on Agency Procedure that the Board adopt a more precise and uni-
form explanation of the sequestration rule. The model sequestration
language should be followed whenever a sequestration order issues.3

The first and third paragraphs are intended to explain the rule for
the benefit of potential witnesses. The second paragraph, which is
based on the Federal Rules of Evidence, Rule 615, as modified by
Unga Painting Corp.,* is addressed more to the attorneys and is de-
signed to make the statement of the rule a comprehensive one. The
last paragraph incorporates the notion that the respondent’s counsel
is free to communicate to his witnesses testimony given by opposing
witnesses in order to prepare the respondent’s case. -

2319 NLRB 554 (Chairman Gould and Members Browning, Cohen, and Truesdale).
3The model sequestration language reads:

Counsel has invoked a rule requiring that the witnesses be sequestered. This means that all persons
who are going to testify in this proceeding, with specific exceptions that I will tell you about, may only
be present in the hearing room when they are giving testimony.

_The exceptions are alleged discriminatees, natural persons who are parties, representatives of non-natu-
ral parties, and a person who is shown by a party to be essential to the presentation of the party’s cause.
They may remain in the hearing room even if they are going to testify or have testified. However, al-
leged discriminatees, including charging parties, may not remain in the hearing room when other wit-
nesses on behalf of the General Counsel or the charging party-are giving testimony as to events as to
which the alleged discriminatees will be expected to testify.

The rule also means that from this point on until the hearing is finally closed, no witness may discuss
with other potential witnesses either the testimony that they have given or that they intend to give. The
best way to avoid any problems is simply not to discuss the case with any other potential witness until
after the hearing is completed.

Under the rule as applied by the Board, wnth one exception, counsel for a party may not in any man-
ner, including the showing of transcripts, inform a witness about the content of the testimony given by
a preceding witness, without express permission of the Administrative Law Judge. The exception is that
counsel for a party may inform counsel’s own witness of the content of testimony, including the showing

- of transcripts, given by a witness for the opposing side in order to prepare for rebuttal of such testimony.
4237 NLRB 1306 (1978).




I
Representation Proceedings

The Act requires that an employer bargain with the representative
designated by a majority of its employees in a unit appropriate for
collective bargaining. But it does not require that the representative
be designated by any particular procedure as long as the representa-
tive is clearly the choice of a majority of the employees. As one
method for employees to select a majority representative, the Act au-
thorizes the Board to conduct representation elections. The Board
may conduct such an election after a petition has been filed by or
on behalf of a group of employees or by an employer confronted with
a claim for recognition from an individual or a labor organization.

Incident to its authority to conduct elections, the Board has the
power to determine the unit of employees appropriate for collective
bargaining and to formally certify a collective-bargaining representa-
tive on the basis of the results of the election. Once certified by the
Board, the bargaining agent is the exclusive representative of all em-
ployees in the appropriate unit for collective bargaining with respect
to rates of pay, wages, hours of employment, and other conditions of
employment.

The Act also empowers the Board to conduct elections to decertify
incumbent bargaining agents that have been previously certified or
that are being currently recognized by the employer. Decertification
petitions may be filed by employees, by individuals other than man-
agement representatives, or by labor organizations acting on behalf of
employees.

This chapter concerns some of the Board’s decisions during the
past fiscal year in which the general rules governing the determina-
tion of bargaining representative were adapted to novel situations or
reexamined in the light of changed circumstances.

A. Preelection Hearing

In HeartShare Human Services of New York,! the Board denied re-
view of a Regional Director’s ruling limiting the scope of a represen-
tation hearing to evidence of recent changed circumstances.

In response to a union’s petition seeking to represent employees at
one of its intermediate care facilities, the employer contended that
only a multifacility unit was appropriate. Shortly before the hearing,

1320 NLRB 1 (Chairman Gould and Members Browning and Truesdale).
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the Regional Director had issued a decision finding appropriate a sin-
gle-facility unit at one of the employer’s nearby intermediate care fa-
cilities, rejecting the employer’s contention there that only a multi-
facility unit was appropriate. The employer did not file a request for
review. - :

In the present case, the employer desired to present additional evi-
dence, in support of its multifacility contention, that was available to
it at the time of the hearing in the first case. The Regional Director
found, however, that it was appropriate to limit the hearing to evi-
dence of changed circumstances since the earlier hearing. The Re-
gional Director concluded that-it would unduly prolong the represen-
tation process and compromise the integrity of the Board’s processes
if the employer were permitted to submit evidence previously avail-
able to it. The Regional Director noted that the employer had ample
opportunity to present that evidence previously, that it pertained to an
identical issue common to both cases, and that the employer declined
to seek review of the Regional Director’s previous finding concerning
its multifacility contention. The Board found that the employer raised
no substantial issue warranting review regarding the Regional Direc-
tor’s limitation of evidence to changed circumstances. -

B. Appropriate Unit Issues

1. Supervisory Status of Nurses

In Providence Hospital,2 the Board majority found that the hos-
pital’s registered nurses who serve as charge nurses are not statutory
supervisors as defined in Section 2(11) of the Act. In light of the Su-
preme Court’s decision in Health Care & Retirement Corp.,> the ma-
jority decided to apply the same standards for determining super-
visory status in the health care industry as it has traditionally fol-
lowed in other industries. ' v

In Health Care & Retirement, the Court rejected the Board’s pa-
tient care analysis* for determining the supervisory status of charge
nurses in the health care industry and found that the Board’s use of
“in the interest of the employer’’ was ‘‘inconsistent with both the
statutory language and this Court’s precedents.’”’> The Board majority
summarized the Court’s holding:¢

In sum, the Court held that the Board’s patient care analysis rely-
ing on ‘‘in the interest of the employer’” was an impermissible
shortcut, that there are no hard-and-fast rules, but that the Board
-should analyze the 12 listed statutory indicia in detail and on a
case-by-case basis. '

2320 NLRB 717 (Chairman Gould and Members Browning and Truesdale, Member Cohen dissenting).

3114 S.Ct. 1778 (1994).

4A charge nurse’s assignment and direction of other employees did not involve the exercise of supervisory
authority because it stemmed from the nurse’s professional or technical judgment in the interest of patient
care and was not in the interest of the employer.

5114 S.Ct. at 1783,

6320 NLRB 727.
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In light of the Court’s rejection of the patient care analysis and the
difficulty of explaining the difference between the exercise of profes-
sional responsibility and supervisory authority, the Board invited oral
argument and amici briefs.

After a detailed summary of the legal pr1n01ples, of the develop- '

ment of the patient care analysis, and of the Court’s decision in
Health Care & Retirement, the majority examined the 2(11) super-
visory indicia of ‘‘assign’’ and ‘‘responsibly to direct’’: the only su-
pervisory authority the employer raised with the Board. The majority
considered analyzing charge nurses’ alleged supervisory authority by
determining whether they responsibly directed other employees, ulti-
mately rejected that approach as unnecessary, and instead relied on
the Board’s traditional approach of deciding whether the charge
nurses’ exercised independent judgment in whatever directions they
may give to employees:”?

Any analysis of responsible direction must, as in any case involv-
ing whether an employee is a statutory supervisor, be determined
on a case-by-case basis. We also believe that this approach should
be supplementary to the Board’s traditional approach of resolving
the issue of responsible direction by examining whether the em-
ployees at issue exercise independent judgment.

The majority recognized that determining whether a professional is
exercising ‘‘independent judgment’’ within Section 2(11) is not al-
ways readily distinguishable from the ‘‘consistent exercise of discre-
tion and judgment’’ within the 2(12) definition of professional em-
ployee. The majority, however, drew the following distinction:®

[Wlhen a professional gives directions to other employees, those
directions do not make the professional a supervisor merely be-
cause the professional used judgment in deciding what instructions
to give. For example, designing a patient treatment plan may in-
volve substantial professional judgment, but may result in wholly
routine direction to the staff that implements that plan. Independent
judgment must be exercised in connection with the Section 2(11)
function if the actor is to be deemed a statutory supervisor; use of
judgment in related areas of a professional or technical employee’s
own work does not meet the statute’s language.

In applying these standards to the charge nurses and other alleged
supervisors in this case, the majority found on the detailed facts of
the case that they do not use independent judgment within the mean-
ing of Section 2(11) in any assignments or direction they give to
other employees. The majority concluded that ‘‘the alleged super-
visory independent judgment of charge nurses when examined in de-
tail becomes indistinguishable from the professional judgment exer-
cised by all RNs.”’? Thus, on a detailed examination of the evidence,

71d. at 729.
81d. at 728.
21d. at 730.
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the majority found that the charge nurses and other alleged super-
visors were not in fact statutory supervisors. '

In dissent, Member Cohen recognized that devising a patient treat-
ment plan involves the use of professional judgment but stated that
the charge nurse who administers the plan may have to exercise su-
pervisory authority vis-a-vis employees. Specifically, he found that
charge nurses possess and exercise a substantial degree of independ-
ent judgment: ‘‘Charge nurses are not automatons who carry out their
functions by rote. The essence of their job is judgment.’’10 Based on:
the facts outlined in his dissent, Member Cohen would have found
that the charge nurses and other alleged supervisors are statutory su-
pervisors. :

In Ten Broeck Commons,1! the Board addressed the impact of the
Supreme Court’s decision in NLRB v. Health Care & Retirement
Corp.12 on the determination of supervisory status under Section
2(11) of the Act. In light of the Court’s rejection of the Board’s ‘‘pa-
tient care’’ analysis,!3 the Board decided to apply its traditional ap-
proach of analyzing whether a nurse’s directions require the use of
independent judgment or whether such directions are merely routine.
Applying this analysis, the Board, by a 2 to 1 majority, found that
the approximately 45 licensed practical nurses (LPNs) at the employ-
er’s nursing home facility are not supervisors because they do not ex-
ercise independent judgment within the meaning of Section 2(11).

The majority found that the LPNs’ authority to assign certified
nursing assistants (CNAs) to groups of patients is both routine and
limited in that such assignments are made on a monthly basis, the
CNAs are rotated each month, and all CNAs possess the same skills.
Substitute CNAs are normally assigned to the same patients as the
regular CNAs. Although LPNs assign lunch and breaktimes, theas-
signments are routine as there are only two choices, CNAs are regu-
larly switched between the two, and the assignments may also be
based on CNAs’ preferences. The LPNs’ assignment of extra duties
is equally routine as the duties are regularly rotated. '

The LPNs also do not use independent judgment in directing the
work of the CNAs. The duties assigned to the CNAs require little
skill, are mostly repetitive, and are set forth in each patient’s com-
prehensive health plan which the CNAs must consult with and follow
each day. On those occasions when an LPN finds it necessary to call
a CNA's attention to a specific problem, such directions do not re-
quire independent judgment as they are either based on the greater
skill and experience of the LPN or the problem is obvious. Although
the LPNs prepare each patient care plan, this is not ‘‘an exercise of
supervisory judgment within the meaning of Sec. 2(11) but is an ex-
ercise of the expert judgment of the nurses vis-a-vis their position as

101d"at 737.

11320 NLRB 806 (Chairman Gould and Member Browning; Member Cohen dissenting).

12114 S.Ct. 1778 (1994).

13 A nurse’s assignment and direction of less skilled employees does not involve the exercise of supervisory
authority because it is based on the nurse’s professional judgment incidental to the treatment of patients and
is not authority exercised “‘in the interest of the employer.”” See Northcrest Nursing Home, 313 NLRB 491,
493-497 (1993).
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technical or professional employees.”” Moreover, although the LPNs
use their technical expertise and judgment to prepare each patient care
plan, *‘the directions they give to the CNAs in carrying out the plan
do not require the use of Section 2(11) independent judgment but are
merely routine.”” The fact that ‘‘severe adverse consequences might
flow from an employee’s routine direction or monitoring of the work
of others does not, without more, make the employee a supervisor.’’

The majority also found that the LPNs do not discipline CNAs nor
do they effectively recommend disciplinary action. The role of LPNs
is ““merely to report incidents of unacceptable work performance or
behavior.”” Like Passavant Health Center'4 where the Board found
charge nurses not to be supervisors, the LPNs’ reports do not contain
recommendations and are reviewed by higher authority, and thus have
no independent effect on employee job tenure or status.

Although LPNs are involved in the evaluation of CNAs, this case
is distinguishable from Bayou Manor Health Center,'5 because the
LPNs’ evaluations are reviewed by the RN nursing supervisor and at
times changed, and there is no direct connection between the LPNs’
input and a wage increase. Lastly, LPNs do not effectively rec-
ommend that CNAs be transferred as such recommendations are not
automatically granted but are independently assessed by the director
of nursing. '

In dissent, Member Cohen would find that LPNs are statutory su-
pervisors. The fact that assignments are for a short duration and rou-
tinely rotated ‘‘does not mean that they are not assignments.”” Work
directions based on the LPNs’ ‘‘greater skill and experience’’ require
the exercise of independent judgment; thus, in Member Cohen’s view,
such directions are an exercise of supervisory authority. Moreover,
given the importance and complexity of the individual patient’s care
plan, ‘it can hardly be said that the monitoring and directive function
is a routine or clerical task.”’ v

LPNs also play an effective role in the disciplining of CNAs be-
cause their reports can lead to discipline and are placed in the CNAs’
files. Evaluations can lead to retention and a salary ‘increase, or to
discharge. ‘“The fact that the evaluation is reviewed by the LPN’s su-
periors does not detract from the importance of the LPN’s role’’ be-
cause ‘‘higher authority relies heavily on the first-hand knowledge of
the first-line supervisor.”” Finally, Member Cohen noted that a num-
ber of CNAs were transferred after LPNs recommended they be
switched to a different shift due to the CNAs’ poor work perform-
ance.

2. Prison Inmates

In Speedrack Products Group,16 the Board majority held that four
prison inmates working for the employer in a work-release program
did not have a community of interest with other employees in the unit

14284 NLRB 887 (1987).
15311 NLRB 955 (1993). -
16320 NLRB 627 (Members Cohen and Truesdale; Chairman Gould concurring and dissenting).
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in which a representation election had been conducted; and therefore
it affirmed a hearing officer’s ruling sustaining the petitioner union’s
challenges to the work-release inmates’ ballots.

In finding the absence of a community of interest, the Board con-
trasted -the work situations of the inmates with that of the other em-
ployees (known in the workplace as the ‘‘free world’’ employees)
with regard to such matters as opportunity to file grievances, sanc-
tions for refusing to work overtime or engaging in workplace mis-
conduct, and freedom to quit the job. The majority noted that unlike
the ‘‘free world’’ employees, the work release inmates were expected
by prlson authorities to av01d any grievance filing that might result
in ‘‘causing an argument,’’ that workplace misconduct, including re-
fusal to work employer-mandated overtime, could result not only in
normal employment discipline, but prison disciplinary measures such
as an enforced return from the work-release center to the county jail
or major prison facility in which they were originally serving their
sentences. Work-release inmates could also be subjected to prison dis-
cipline for quitting the job. The Board majority also noted that be-
cause of the requirement that they return to the work-release center
as soon as the workday ends, the inmates could not participate in
after work union meetings concerning grievances or contract negotia-
tions. Finally, in the case of a strike, they would not be free to join
the picket line, but would be required either to work during the strike
or return to the work-release center.

The majority distinguished, rather than overruled, Board precedents
such as Winsett-Simmonds Engineers,17 and Georgia-Pacific Corp., 18
finding that, in those cases, there was apparently no.evidence of the
kinds of restraints, found here, on the exercise of such Section 7 ac-
tivities as grievance filing, participation in contract negotiations, and
picketing during a strike.

In dissent, Chairman Gould argued that the work-release inmates
did not lack a.community of interest with other unit employees, and
he thus would affirm the hearing officer’s finding and overrule the
challenges to their ballots. The Chairman emphasized that the work
release inmates worked side by side with the ‘‘free world’’ employ-
ees, received the same wages and benefits, and were subject to the
same supervision in the workplace. He found no meaningful distinc-
tion between this case and Winsett-Simmonds and Georgia-Pacific. In
Winsett-Simmonds, he noted, inmates were required by the prison to
‘‘abide by ‘certain rules of conduct’’’ and to ‘‘report promptly for
work and return to the Penal Farm if no work is available.’’1 He
also noted that an opinion letter from a state official in this case sug-
gesting that the work-release inmates were not free to join unions was
not based on any state law or regulation and the writer of the opinion
letter later expressed the view that there was no such prohibition.

17164 NLRB 611 (1967).
18201 NLRB 760 (1973).
19320 NLRB at 629, fn. 3, quoting Winsert-Simmonds, supra at 611.
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C. Bars to an Election

In Douglas-Randall, Inc.?° a Board majority affirmed the Acting
Regional Director’s dismissal of the decertification petition and, in
doing so, overruled Passavant Health Center.2! The Board, returning
to its historical procedures for handling decertification petitions (or
other petitions challenging unions’ majority status), held that an em-
ployer’s agreement to settle outstanding unfair labor practice charges
and complaints by recognizing and bargaining with the union will re-
quire final dismissal, without provisions for reinstatement, of a decer-
tification petition or other petition challenging the union’s majority
status filed subsequent to the onset of the alleged unlawful conduct.

In Douglas-Randall, the incumbent union filed charges alleging,
inter alia, that since March 30, 1994, the successor employer had vio-
lated Section 8(a)(5) and (1) by refusing to recognize and bargain
with the union. On May 12, the petitioner filed the decertification pe-
tition. On July 29, the Board issued a complaint. The union and the
employer, who had resumed negotiations in June, reached agreement
on August 3 on a new 2-year collective-bargaining agreement. On
September 15, the Acting Regional Director approved a settlement
agreement entered into between the union and the employer resolving
the 8(a)(5) and (1) violations. The employer agreed that it would not
fail to recognize and bargain collectively in good faith with the union
as the exclusive collective-bargaining representative of the employer’s
bargaining unit employees, and would not unilaterally change terms
and conditions of employment. The settlement agreement did not con-
tain a nonadmissions clause. Also on September 15, the Acting Re-
gional Director dismissed the instant decertification petition as tainted
by the employer’s serious unfair labor practices.

The Board found that, historically, dismissal of a decertification pe-
tition filed subsequent to the onset of the alleged unlawful conduct
but prior to the settlement agreement was sustained when a settlement
agreement contained a bargaining provision.22 Under the Board’s
then-settled policy, the employer-and the union were entitled to a rea-
sonable time within which to effectuate the provisions of the settle-
ment agreement free from rival claims and petitions. The Board rea-
soned that unless the employer was obligated to honor the agreement,
the agreement would not have achieved its purpose. For many years,
the Board applied these settled principles to give full effect to settle-
ment agreements and any resultant collective-bargaining agreements.
In Douglas-Randall, the Board found that the retreat from these prin-
ciples, as exemplified in Passavant Health Center,23 was i error. In
Passavant, the Board reinstated a decertification petition in the con-
text of a bilateral settlement agreement resolving allegations that the
employer violated Section 8(a)(5) and (1). The Board majority held

20320 NLRB 431 (Chairman Gould and Members Browning and Truesdale; Member Cohen dissenting).

21278 NLRB 483 (1986).

22 Poole Foundry & Machine Co., 95 NLRB 34, 36 (1951), enfd. 192 F.2d 740, 742-743 (4th Cir. 1951),
cert. denied 342 U.S. 954 (1952).

23278 NLRB 483 (1986).
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that a subsequent collective-bargaining agreement did not bar rein-
statement of a decertification petition when the complaint was with-
drawn and the terms of the settlement satisfied. Although the reason-
ing in Passavant and similar cases is technically accurate insofar as
it observes that settlement of an outstanding unfair labor practice alle-
gation is not the same as an admission by a charged party, or adju-
dication by the Board, that an unfair labor practice has been commit-
ted, it is also not the same as a dismissal of that unfair labor practice
allegation. Passavant could permit an employer to commit the very
evils the Act sought to preclude, by permitting an employer to com-
mit an unfair labor practice by refusing to bargain collectively with

an incumbent union, sign a settlement agreement undertaking to bar-

gain with that union, and then benefit from its unlawful conduct by
having the union decertified or replaced because of dissatisfaction
with the incumbent union arising from the unfair labor practice. The
Board recognized that there may be some tension between the em-
ployer’s concern that it not be treated as if it had been found (or had
admitted) to be a violator and the need to give effect to the settlement
agreement’s remedial provisions, but without giving normal remedial
effect, such agreements are largely illusory.

The Board further found that the Passavant policy unduly com-
plicates the administration of the Act by bringing the decertification
petitioner, who is not a party to the unfair labor practice case, into
the conflict to resolve the status of the decertification petition as part
of the settlement agreement. Further, because reinstatement of the pe-
tition undermines the implicit understanding in the settlement agree-
ment that each party’s promise will be fulfilled by permitting decerti-
fication efforts to resume, the unions will be understandably reluctant
to settle. Absent consent of the petitioner to dismissal of the petition,
the Board will be reluctant to approve a settlement agreement, result-
ing in expenditure by the parties and the Board in time and money
on fruitless settlement negotiations and further, perhaps unnecessary,
litigation. ‘‘The Board’s policies are served far better by a practice
that encourages the actual parties to an unfair labor practice proceed-
ing to join in an amicable, judicious, and definitive resolution of the
case.”’

Although dismissal of the petition limits to some extent the peti-
tioner’s right to seek decertification of the union, that is justified by
the unfair labor practice that the employer has allegedly committed
and by the remedial steps it has voluntarily undertaken. Although a
petitioner’s rights will be limited if the parties execute a collective-
bargaining agreement, the rights may similarly be limited even if the
parties go to trial.

In Smith’s Food & Drug Centers,2* a panel majority of the Board
modified the rule in Rollins Transportation System?5 and held that,
in rival union initial organizing situations, the employer’s voluntary
and good-faith recognition of a union based on an unassisted and

24320 NLRB 844 (Members Browning and Cohen; Chairman Gould concurring).
25296 NLRB 793 (1989).
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uncoerced majority showing of interest will bar a petition by a rival
union, unless the petitioning union demonstrates a 30-percent showing
of interest that predates the recognition.

During the week after the employer began daily productlon at its
new milk processing plant, the intervenor solicited and obtained au-
thorization cards from a majority of the plant employees. The interve-
nor requested recognition, which was granted following a cross-check
of the cards. Prior to this recognition, the pétitioners 'had initiated a
coordinated effort to organize the employer’s work force into two
units. By the time of the intervenor’s recognition, each petitioner had
obtained one signed authorization card, although the card received by
one petitioner was misplaced. The Regional Director, app1y1ng Board
precedent under Rollins, found that the voluntary recognition did not
bar the petitions because the petitioners were actively engaged in or-
ganizing prior to the date of recognition.

Contrary to the Regional Director, the majority found merit in the
contention of the employer and the intervenor that a petitioner’s
prerecognition organizing efforts only raise a question concerning rep-
resentation warranting an election if the petitioner has obtained, prior
to the recognition, a showing of interest sufficient to support a peti-
tion, i.e., 30 percent of the unit employees. The majority noted that
although Rollins involved a petition filed almost simultaneously with
the voluntary recognition, its holding was not limited to such cir-
cumstances. Moreover, the majority found that the protectioni of em-
ployee free choice in selecting a collective-bargaining representative
that is embodied in the Rollins rule undermines other fundamental ob-
jectives of the Act, such as.the encouragement of voluntary recogni-
tion and the stability of new bargaining relationships. The majority
concluded that requiring a petitioner to demonstrate a 30-percent
showing of interest predating the voluntary recognition of the rival
union strikes an appropriate balance among these competing interests.
Because neither of the petitioners in this case had obtained such a
showing, the petitions were dismissed.

Chairman Gould, concurring, would overrule Rollms and bar any
petition filed after an employer had granted voluntary recognition
based on an unassisted and uncoerced showing of interest by a major-
ity of unit employees. This approach, in Chairman Gould’s view,
would respect the choice expressed by employees through their au-
thorization cards, and permit the union and the employer to rely on
that choice in bargaining without fear of a later challenge by a rival
union and the delay involved in a Board election. Furthermore, Chair-
man Gould would find that this rule conforms as closely as possible
to the rule in unfair labor practice cases that an employer may law-
fully recognize a union presenting a majority showing of interest at
any time until a petition is filed.26

26 See Bruckner Nursing Home, 262 NLRB 955 (1982).
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D..' Election Objections

In Sunrise Rehabilitation Hospital,?? the Board found that an em-
ployer engaged in objectionable conduct by offering to provide em-
ployees who were not scheduled to work on the day of the election
2 hours of pay to come to work to vote. Monetary payments that are
offered as rewards for coming to a Board election and that exceed
reimbursement expenses amount to a benefit that reasonably tends to
influence the election outcome. With this decision, the Board over-
ruled Young Men’s Christian Assn.,2® which reaches a contrary con-
clusion.

The facts were not in dispute. Several days before the election, the
employer distributed a handbill to most of the employees entitled
‘‘Important Information about the Union Election.”’ In the handbill,
the employer allowed employees to report 2 hours of pay if the em-
ployees were not scheduled to work on election day but came in for
the election. In addition, the employer offered to provide transpor-
tation to and from the facility on election day and to provide child
care at the facility during the hours the polls were open for employ-
ees not scheduled to work the day of the election.

In determining whether the employer’s offer to pay is objection-
able, the Board formulated an objective test, and found that no in-
quiry is necessary into the subjective reactions of the potential recipi-
ents of the benefit. The standard is: ‘“Whether the challenged conduct
had a reasonable tendency to influence the election outcome.” Gulf
States Canners.?® When the conduct takes the form of an employer’s
offer or grant of benefit, the Board is mindful of the ‘‘suggestion of
the fist inside the velvet glove,” i.e., ‘‘that employees are not likely
to miss the inference that the source of benefits now conferred is also
the source from which future benefits must flow and which may dry
up if it is not obliged.”’ B & D Plastics,3° quoting NLRB v. Exchange
Parts Co.3! In evaluating the likely effect, the Board takes into ac-
count such factors as the size of the benefit in relation to its stated
legitimate purpose, the number of employees receiving it, how the
employees would reasonably construe the purpose given the context
of the offer, and its timing.

In Good Shepherd Home,32 a panel majority of the Board adopted
a Regional Director’s determination that a union organizer did not en-
gage in objectionable conduct by giving $25 in travel expenses to a
part-time employee not scheduled to work on the day of the election.
The panel majority rejected the employer’s argument that the $25
payment was disproportionate to the actual travel expense. incurred by
the employee.

27320 NLRB 212 (Chairman Gould and Members Browning and Truesdale; Member Cohen dlssentmg)
28286 NLRB 1052 (1987).

29242 NLRB 1326 (1979).

30302 NLRB 245 (1991).

31375 U.S. 405, 409 (1964).

32321 NLRB 426 (Chairman Gould and Member Browning; Member Cohen concurring).
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The Board majority found that the union’s payment was in compli-
ance with the guidelines set forth in Sunrise Rehabilitation Hos-
pital 3 because the union, in making an effort to assist an employee
who could not afford to travel to the polls, reimbursed the employee
based on a good-faith, reasonable estimate of his actual travel costs.
The Board majority would not require proof that the reimbursement
was precise to a mathematical certitude, as long as the reimbursement
is related only to actual travel expenses and the party has made a
good-faith effort to estimate those expenses.

In concurrence, Member Cohen agreed that the union’s payment of
$25 was not objectionable, but would not apply the standard set forth
in Sunrise Rehabilitation Hospital3* Noting that he dissented in Sun-
rise, he found the appropriate standard to be that set forth in Young
Men’s Christian Assn. (YMCA),?5 which the Board overruled in Sun-
rise. Specifically, Member ‘Cohen found such payments permissible
unless the objecting party shows that the payment is not reasonably
related to the employee’s expenditure of time and money.
 In Novotel New York3é a panel majority of the Board held that the
petitioner did not engage in objectionable conduct by providing unit
employees legal services to investigate, prepare, and file a lawsuit as-
serting their wage claims under the Fair Labor Standards Act (FLSA).

In September 1994, the petitioner commenced an organizing cam-
paign among hotel workers employed by the employer. Complaints
of alleged irregularities regarding the employer’s payment of overtime
wages were received by the petitioner from employees. The petitioner
thereafter investigated the wage and overtime practices of the em-
ployer, dispatched an attorney retained by the union to discuss with
employees an FLSA lawsuit to recover back wages, and solicited em-
ployees to join the FLSA lawsuit. The petitioner’s counsel thereafter
prepared and filed the FLSA lawsuit. Much of the activity regarding
the lawsuit, ‘including its filing, occurred during the critical period
prior to the representation election. The petitioner financed all legal
services in connection with the lawsuit.

. The Board majority held that the petitioner had not engaged in ob-
jectionable conduct. The majority concluded that Supreme Court ju-
risprudence strongly suggests that a union has a First Amendment in-
terest in providing access to the courts by financing litigation to pur-
sue FLSA claims brought by workers who are not members of the
union. The Board majority further explained that the petitioner’s con-
duct fell squarely within the statutorily protected role of unions to as-
sist workers in the exercise of their Section 7 rights to better their
working conditions. The majority additionally explained that under
long-established precedent the conduct of Novotel employees to vin-
dicate rights to payment for overtime work, and to avail themselves
of the safeguards of the FLSA, is protected concerted activity under
Section 7. The majority additionally observed that the petitioner’s

33320 NLRB 212.

341d.

35286 NLRB 1052 (1987).

36321 NLRB 624 (Chairman Gould and Member Browning; Member Cohen dissenting).
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conduct was consistent with the historical role of unions to undertake
a wide variety of actions to protect and advance the right of workers.
The Board declared: ‘‘The Petitioner here did precisely what the Act
intended labor organizations to do: it aided employees engaged in
concerted activity.’’37

The Board majority found that the petitioner’s protected conduct to
assist employees in improving their terms and conditions of employ-
ment was distinguishable from-a union’s objectionable grant of bene-
fits which bears no connection to the employer-employee relationship
and does not fall under the aegis of the Act and the First Amendment.
The Board majority explained that the provision of legal services by
the petitioner directly implicated the chief employment-related con-
cern of Novotel employees—proper payment of wages—and cannot
be characterized as a pecuniary inducement extraneous to efforts to
vindicate employment-related concerns, in contrast to the objection-
able provision of medical testing, life insurance, cash payments, or
waiver of initiation fees. The Board majority stated: ‘‘The fundamen-
tal statutory role of unions is to assist employees in engaging in Sec-
tion 7 conduct, and we cannot conclude that the petitioner’s fulfill-
ment of that role during the critical period impaired voter free choice
by employees.’’38 The Board accordingly certified the petitioner as
the representative of the petitioned-for unit employees.

In dissent, Member Cohen would have found that the pet1t1oner en-
gaged in objectionable conduct by providing thousands of dollars in
legal services to employees prior to the election. Member Cohen stat-
ed that the legal services would act as a constraint on employees to
vote for the petitioner, and would accordingly have an unlawful tend-
ency to influence the outcome of the election. In support, Member
Cohen cited the large monetary amount of the benefit conferred; that
a large number of unit employees received the benefit; the timing of
the filing of the lawsuit 8 days before the election; and that the peti-
tioner could have assisted employees in vindicating their FLSA rights
by advising them to file an administrative claim with state authorities,
rather than by giving them the benefit of legal services. Accordingly,
Member Cohen would have set the election aside .and directed that
a second election be conducted.

In Kalin Construction Co.,3° a majority of the Board held that an
election will be set aside where an employer attempts to influence the
outcome of the election by altering its paycheck or its paycheck proc-
ess shortly before and during the election. The Board majority adopt-
ed a new rule that prohibits changes in the employer’s paycheck proc-
ess, including changes to the check itself, as well as changes in the
time, location, and method of distributing the check, for the purposes
of influencing the election, during a period beginning 24 hours before
the opening of the polls and ending with the closing of the polls. Ab-
sent a showing by the employer that the change was motivated by

371d., slip op. at 10.
381d., slip op. at 13.
39321 NLRB 649 (Chairman Gould and Members Browning and Fox; Member Cohen dissenting in part).
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a legitimate business reason unrelated to the election, the election will
be set aside upon the filing of valid objections.

In this case, the election was held on the employer’s regularly
scheduled payday. Instead of conforming to its usual practice of dis-
tributing paychecks to its workers at their appointed 'construction
sites, however, the employer distributed paychecks to its employees
as they reported to the eémployer’s central facility to vote in the elec-
tion. Because of the physical layout of the employer’s facility, em-
ployees filed by the company secretary on the way to the polling
area. The secretary distributed pay envelopes to the employees and
advised each of them to ‘‘take time to look at it and understand it.”’
In addition to this modification of its paycheck distribution method,
the employer also modified the paychecks themselves. Consequently,
instead of receiving just one paycheck in an otherwise empty pay en-
velope, employees each received an envelope containing two pay-
checks and a written message from the employer. Each pair of checks
constituted the sum owed to an employee for the pay period, but one
check reflected the amount of union dues that an employee could ex-
pect to pay if the union prevailed in the election and the second
check reflected the employee’s regular pay less the theoretical union
dues. The message in each pay envelope indicated that the ‘‘split pay-
checks’’ were intended to graphically demonstrate the effect of a
union victory on the employees’ income. The paychecks were distrib-
uted in this manner both immediately before the election and while
the polls remained open. The Board found the employer’s paycheck
modifications in this case to constitute objectionable conduct under
the new rule, and set aside the election. -

In adopting the new rule, the Board sought to establish and pre-
serve the laboratory conditions necessary to permit the careful deter-
mination of ‘‘the uninhibited desires of the employees.’’4® The Board
based its holding in this case on lessons derived from two previous
cases in which it held that certain kinds of last-minute pressure to
persuade; whether committed by unions or employers, are disruptive
of the election process and should be curtailed in order to encourage
employee free choice.4! The Board also noted that paychecks are
uniquely scrutinized and safeguarded by employees and, as a result,
changes in their form or in their manner of distribution are likely to
be the subject of intense attention and concern. Therefore, 11th-hour
changes in the paycheck process to express antiunion views, the
Board held, is analogous to addressing a captive audience imme-
diately before the election—both tactics are uniquely within the em-
ployer’s control and can be used to obtain the last word and gain an
unfair advantage in the election process.

Member Cohen agreed that the election in thls case should be set
aside, but dissented from the majority’s rationale for so doing. He ob-
jected to the majority’s adoption of the new rule as antithetical to the
Board’s 30-year precedent in other ‘‘split paycheck’ cases, in which

40 General Shoe Corp., 77 NLRB 124, 127 (1948).
41 Peerless Plywood Co., 107 NLRB 427, 429 (1953); and Milchem, Inc., 170 NLRB 362 (1968).
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the Board never applied a per se rule but instead examined the alleg-
edly objectionable conduct within the context of surrounding cir-
cumstances. Under this former analysis, Member Cohen concluded,
the employer’s conduct in this case is objectionable because the em-
ployees ‘‘had to run through the Employer’s gauntlet to vote.”” In ad-
dition, Member Cohen asserted that the majority’s new rule was in-
compatible with the First Amendment because it “‘imposes a substan-
tial restraint on free speech.”’ Finally, Member Cohen rejects the ma-
jority’s reliance on Peerless Plywood and Milchem as having no
precedential application given the demdedly dissimilar factual settings
in each case. :




v
- Unfair Labor Practices

- The Board is empowered under Section 10(c) of the Act to prevent
any person from engaging in any unfair labor practice (listed in Sec.
8) affecting commerce. In general, Section 8 prohibits an employer
or a union or their agents from engaging in certain specified types
of activity that Congress has designated as unfair labor practices. The
Board, however, may not act to prevent or remedy such activities
until an unfair labor practice charge has been filed with it. Such
charges may be filed by an employer, an employee, a labor organiza-
tion, or any other person irrespective of any interest he or she might
have in the matter. They are filed with the Regional Office of the
Board in the area where the alleged unfair labor practice occurred.
This chapter deals with decisions of the Board during fiscal year
1996 that involved novel questions or set precedents that may be of
substantial importance in the future administration of the Act.

A. Employer Interference with Employee Rights

Section 8(a)(1) of the Act forbids an employer ‘to interfere with,
restrain, or coerce’’ employees in the exercise of their nghts as guar-
anteed by Section 7 to engage in or refrain from engaging in collec-
tive-bargaining and self-organizational activities. Violations of this
general prohibition may be a derivation or byproduct of any of the
types of conduct specifically identified in paragraphs (2) through (5)
of Section 8(a), or may consist of any other employer conduct that
independently tends to interfere with, restrain, or coerce employees in
exercising their statutory rights. This section treats only decisions in-
volving activities that constitute such independent violations of Sec-
tion 8(a)(1).

Videotaping of Employees

In Allegheny Ludlum Corp.,! the Board affirmed the administrative
law judge’s findings that the respondent violated the Act by interro-
gating employees about their union sentiments, coercively threatening
that union representation would be futile and would result in more
onerous working conditions, polling employees about their union sen-

1320 NLRB 484 (Chairman Gould and Member Truesdale; Member Cohen concurring in part and dissent-
ing in part).

45




46  Sixty-First Annual Report of the National Labor Relations Board

timents, threatening layoffs and job loss, and terminating leading
union supporter James Borgan. ‘

Following a bitter strike by the respondent’s union-represented pro-
duction employees, the union began a campaign to organize the re-
spondent’s office clerical employees. As part of its campaign to per-
suade employees to vote against representation, the respondent pre-
pared a videotape presenting its position, :which included footage of

_about 17 percent of the employees. Employees were filmed on 3 days

at their desks, smiling and waving at the camera. Some employees
were simply filmed without warning or permission. In other cases,
employees received notices advising them that if they objected to
being used in the footage, they should contact the personnel office
and would be taken out of the video. A number of employees exer-
cised this option, and the respondent recorded their names on a list.

The Board, in agreement with the judge, found that the respondent
effectively polled employees concerning their union sentiments by re-
quiring those who objected to being included in the antiunion video-
tape to submit a request to be excluded and by maintaining a list of
objectors. Applying settled precedent establishing that polling em-
ployees and keeping lists of employees reasonably tends to coerce
employees in the exercise of Section 7 rights, the Board found that
the respondent’s actions were unlawful.

The Board rejected the respondent’s contention that this finding
was inconsistent with the Board’s decision in Sony Corp. of Amer-
ica,2 finding that an employer violated the Act by videotaping em-
ployees without their consent for use in an antiunion campaign video.
The Board noted that its holding that that employer’s conduct was un-
lawful did not establish that any videotaping of employees with their
consent, regardless of the circumstances, is noncoercive and thus law-
ful.

Member Cohen, concurring, agreed that the respondent’s giving :
employees the option to not appear in the video forced employees to
reveal their prounion sentiments and hence violated the Act. Member
Cohen also expressed his opinion that Sony was wrongly decided be-
cause, on the facts of that case, the videotaping without consent was
lawful because a viewer would not have reasonably concluded that
the employees were antiunion. Thus, Member Cohen would find that
an employer may videotape employees at work and include them in
a campaign video, without their consent, as long as the video does
not express the message that all of the employees in it are antiunion.

B. Employer Domination of a Labor Orgahization

In Stoody Co. the Board reversed the administrative law judge
and found. that a Handbook Committee did not exist, at least in part,
for the purpose of dealing with the respondent within the meaning of
Section 2(5) of the Act even though there had been discussions of

2313 NLRB 420 (1993).
3320 NLRB 18 (Chairman Gould and Members Cohen and Truesdale).
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and proposals concerning working conditions. The Board noted that
the line between a lawful employee participation program and a statu-
tory labor organization may not be a simple matter because it may
be difficult to separate such issues as operations and efficiency from
those concerning the subjects listed in the statutory definition of labor
organization. The Board decided to adopt an interpretation of the Act
which would not discourage employee participation programs. Rely-
ing on E. I. du Pont & Co.,* the Board required that ‘‘dealing’’ con-
sist of a pattern and practice of making proposals to management on
subjects covered by Section 2(5). The Board found that this definition
allows for isolated errors that may occur in any genuine attempt to
change the interaction between employer and employees.

When it formed the Handbook Committee had been expressly m-
structed not to discuss ‘‘wages, benefits, or working conditions.”’
Nevertheless at its only meeting it discussed concerns and made pro-
posals about such matters as vacation time. The Board held that in
the absence of a pattern or practice or of a design to interfere with
the organizing efforts of an independent labor organization the com-
mittee was not a labor organization within the meaning of Section
2(5) and the respondent’s action in connection with the committee did
not violate Section 8(a)(2). '

In Vons Grocery Co.5 the Board found that a *‘quality circle
group’’ (QCG) was not a labor organization within the meaning of
Section 2(5) and held that the employer did not violate Sectlon
8(a)(2) by its involvement with that group.

For nearly 3 years, the QCG existed lawfully in the employer’s
unionized work force as an employee participation group devoted to
operational matters. On one occasion, however, the QCG developed
proposals on matters involving conditions of work such as a dress
code and an accident point system. The union was informed of the
proposals before any decision was made. Further, when the union
later complained, the employer changed the format of the QCG to in-
clude a union steward and gave assurances to the union that the QCG
would not infringe on the union’s rights.

The Board found that the single mc1dent of making proposals on
conditions of work did not constitute a “‘pattern or practice’’ of deal-
ing with the employer within the meaning of Section 2(5), as dis-
cussed in E. I. du Pont & Co.6 The BoaId further noted that the em-
ployer’s immediate response to the union’s complaint indicated that
there was little likelihood that the incident would develop into a pat-
tern. The Board determined, therefore, that this one incident did not
transform a lawful employee participation group into a statutory labor
organization and that the circumstances presented did not pose the
danger of employer domination of labor organizations that Section
8(a)(2) was designed to prevent.

4311 NLRB 893, 894 (1993).
5320 NLRB 53 (Chairman Gould and Members Cohen and Truesdale)
6311 NLRB 893.
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C. Employer Discrimination Against Employees

In International Paper Co.,” the Board held that an employer en-
gages in conduct inherently destructive of employee rights violative
of Section 8(a)(3) of the Act when, after it has lawfully locked out
its bargaining unit employees and has lawfully subcontracted their
work on a temporary basis, it takes the further step of subcontracting
their work on a permanent basis in order to bring economic pressure
to bear in support of its bargaining position in contract negotiations.

The parties engaged for approximately 2 months in unsuccessful
negotiations to reach a new collective-bargaining agreement. The re-
spondent thereafter locked out the bargaining unit production and
maintenance employees and continued operations with temporary
workers provided under a temporary subcontracting arrangement.
Subsequently, the respondent entered into a permanent subcontract for
the performance of bargaining unit maintenance work. During the en-
tire 9-month period in which the permanent subcontract was in effect,
the bargaining unit employees remained locked out and the parties
unsuccessfully sought to negotiate a new collective-bargaining agree-
ment. Following the rescission of the permanent subcontract, the par-
ties continued to bargain and approximately 5 months later reached
agreement on the terms of a new agreement, at which time the lock-
out was ended and all bargaining unit employees returned to work.

The Board initially observed that a single employer may lawfully
hire temporary replacements to engage in business operations during
an otherwise lawful lockout of its employees, absent specific proof
of antiunion motivation.® The Board explained that the use of tem-
porary replacements during a lockout has only a comparatively slight
impact on employee rights, because there is no threat to the perma-
nent employee status of locked out employees, and the union or its
individual members have the ability to relieve their adversity by ac-
cepting the employer’s less favorable terms and returning to work.?

In contrast, the Board found that the use of permanent replace-
ments during the lockout imposed the most severe penalty employees
could have suffered: permanent loss of employment and employee
status. ‘‘There can, of course, be no greater obstacle to the exercise
of employee rights than permanent loss of employment and employee
status.’’10 Likewise, the employees could not end the dispute simply
by agreeing to the respondent’s terms.

The Board further found that the respondent’s conduct would sig-
nificantly impact the exercise of Section 7 rights by those unit em-
ployees whose jobs were not lost as a result of the respondent’s con-
duct. The Board observed that employees who did return to work
would perform their duties side-by-side with the contract employees
performing on a permanent basis the work of former unit members,

7319 NLRB 1253 (Chairman Gould and Members Browning and Truesdale).

8 Harter Equipment, 280 NLRB 597 (1986) (Harter I), affd. sub nom. Operating Engineers Local 825 v.
NLRB, 829 F.2d 458 (3d Cir. 1987).

9 International Paper Co., supra at 1268-1269.

10]d, at 1270.
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and that the resulting altered composition of the bargaining unit
would be a new and continuing feature of the respondent’s work-
place. ‘‘Thus, the remaining bargaining unit employees need merely
look at those working alongside them to be visibly reminded on a
day-to-day basis of the most severe and feared consequence of engag-
ing in- collective bargaining and union activities: permanent job
loss.”’11 The Board accordingly concluded that the respondent’s con-
duct would have a continuing effect on the future éxercise of em-
ployee rights well beyond the settlement of the instant dispute that
‘‘stands as an ever-present reminder of the dangers connected with

. . union activities.’’12

In addition, the Board found that the respondent’s permanent sub-
contracting impaired the parties’ process of collective bargaining. The
Board concluded that the permanent subcontract diverted the bargain-
ing process away from negotiations regarding the basic issues separat-
ing the parties, to a narrow focus on the consequence of the perma-
nent subcontract: whether the unit maintenance employees would re-
turn to work at the end of the lockout. ‘‘[TJhe Respondent’s imple-
mentation of its' permanent subcontracting proposal placed diminution
of the bargaining unit at the forefront of the bargaining process, oper-
ating as a virtual condition precedent to the settlement of the labor
dispute.’’13 :

Finally, the Board found that the respondent had failed to present
a business purpose to justify the severe invasion of employee rights
resulting' from the respondent’s permanent subcontract. The Board
noted that the respondent was able to continue its business operations
without interruption during the lockout by using temporary sub-
contract personnel, and that the respondent was pleased with its busi-
ness performance under that arrangement. The Board thus concluded
that the respondent’s asserted business justification—to achieve addi-
tional cost savings during the lockout—was insufficient to outweigh
the severe harm occasioned to employee rights, and that the respond-
ent accordingly had engaged in conduct inherently destructive of em-
ployee rights and violative of Section 8(a)(3) of the Act.

D. Employer Bargaining Obligation

1. Continuing Bargaining Obligation

In Lee Lumber & Building Material Corp.,'4 the Board held that
when an employer unlawfully refuses to recognize and bargain with
an incumbent union, any employee disaffection from the union arising
during the course of that failure or refusal is presumed to be a result
of the earlier unlawful conduct. The employer can rebut the presump-
tion only by showing that the disaffection arose after it resumed its
recognition of the union and bargained for a reasonable time without

1yd.

12]d., quoting Erie Resistor Corp., 373 U.S. 221, 231 (1963).

131d. at 1273.

14322 NLRB No. 14 (Chairman Gould and Members Browning and Fox).
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committing other unfair labor practices that would adversely affect
the .bargaining.15
The employer had refused for several weeks to bargain for a suc-

.cessor contract with the incumbent union on the basis of a pending

decertification petition. It then agreed to bargain, and the parties held
five negotiating sessions over a 5-week period and nearly arrived at
a new contract. Before an overall agreement could be reached, how-
ever, employees presented the employer with a second. petition,
signed by a majority of the bargaining unit, stating that they no
longer desired union representation. The employer thereupon broke
off the bargaining, withdrew recognition from the union, and made
several unilateral changes in terms and conditions of employment.

The Board found the initial refusal to bargain unlawful. It then
found that the unlawful refusal tainted the second petition because the
parties had not bargained for a reasonable time before the employer
was presented with the petition. The Board therefore found that the
employer violated Section 8(a)(5) by refusing to bargain, withdrawing
recognition, and making unilateral changes on the basis of the second
petition. For the reasons discussed in Caterair International'® and
Williams Enterprises,)” the Board found that an affirmative bargain-
ing order was the appropriate remedy for the unlawful conduct.

In Sawyer of Napa, Inc.,'® the Board, by a two-member majority,
voted to reverse the administrative law judge’s finding that the parties
had reached a bargaining impasse during their postsettlement negotia-
tions and that the respondent, albeit subject to the remedy set out in
Transmarine Navigation Corp.,'9 was not obligated to bargain about
the effects on the employees of its tannery closing.

To settle unfair labor practice charges in May 1991 the respondent
entered into a settlement agreement which provided that backpay
owed its employees would be paid in accord with the Transmarine
remedy. The postsettlement negotiations began on June 4 and .contin-
ued through November 6, 1991. Much attention was paid to the issue
of backpay owed the employees as a result of the respondent closing
its tannery. Little progress was made; the respondent was unwilling
to accept the union’s proposal and was insistent that its backpay obli-
gation was limited to 2 weeks’ severance pay to those employees who
had only received 1 week’s severance when the tannery closed, de-
spite being constantly reminded by the union that the backpay clock
under Transmarine was running and the longer the parties bargained
the more the respondent’s liability would be.

The judge found that on November 6, 1991, the respondent had
bargained to an impasse over the effects of the tannery closing, there-
by complying with the Transmarine bargaining requirements and
making additional bargaining unnecessary. Contrary to the judge, the

15The only exception would be where unusual circumstances exist of the kind that would permit a chal-
lenge to a newly certified union during the certification year. The Board noted that those circumstances are
narrowly construed. See Ray Brooks v. NLRB, 348 U.S. 96, 98-99 (1954).

16322 NLRB No. 11 (Chairman Gould and Members Browning, Cohen, and Fox).

17312 NLRB 937 (1993), enfd. 50 F.3d 1280 (4th Cir. 1995).

18321 NLRB 1120 (Chairman Gould and Member Browning; Members Cohen dissenting in part).

19170 NLRB 389 (1968).
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Board found that no legally cognizable impasse had been reached, the
respondent’s insistence throughout the postsettlement bargaining ses-
sions. that its backpay obligation was limited to 2 weeks’ backpay
being a refusal ‘‘to acknowledge or accept its full responsibilities
under the Transmarine remedy thereby denying the union full bar-
gaining strength that the Transmarine backpay provisions were de-
signed to generate.”’

In dissent, Member Cohen would affirm the judge. He asserted that
the respondent had already bargained to an impasse over the effects
of the tannery closing during the postsettlement negotiations and
found that the Board erroneously penalized the respondent for not fol-
lowing a ‘‘correct’’ bargaining position, although there is no ‘‘cor-
rect”’ or ‘‘incorrect’’ bargaining position under the Act, a party being
free to take whatever position it wants.

2. Successor Employer

In Galloway School Lines2° a panel majority of the Board held
that the respondent, a successor employer which had violated Section
8(a)(3) by carrying out a plan to avoid hiring a majority of the prede-
cessor’s employees and Section 8(a)(5) by refusing to recognize the
bargaining representative of those employees, also violated Section
8(a)(5) by unilaterally changing conditions of employment established
by the predecessor’s collective-bargaining agreement. The majority
ordered the respondent, inter alia, to restore the contractual employ-
ment conditions pending bargaining with the union. The case in-
volved interpretation and application of the successorship doctrine
under NLRB v. Burns Security Services.2!

The Board majority posed the major issue before it as the appro-
priateness of finding such an 8(a)(5) unilateral change violation, and
the corresponding remedy restoring contractual terms, when a succes-
sor employer fails to hire some, but not all, of the predecessor’s em-
ployees in order to avoid a bargaining obligation, ‘‘i.e., when some
of the predecessor employees who applied but were not hired by the
successor were not unlawfully denied employment by the succes-
sor.’’22 Referring to Burns for guidance, the majority interpreted the
Supreme Court precedent as follows:

The first sentence of the last paragraph of Burns states:

Although a successor employer is ordinarily free to set initial
terms on which it will hire the employees of a predecessor, there
will be instances in which it is perfectly clear that the new em-
ployer plans to retain all of the employees in the unit and in
which it will be appropriate to have him initially consult with
the employees’ bargaining representative before he fixes terms.
[406 U.S. at 294-295.]

Viewed in isolation, this sentence may be interpreted to mean that
a new employer is free to set its own initial terms unless it hires

20321 NLRB 1422 (Chairman Gould and Member Browning; Member Cohen dissenting in part).
21406 U.S. 272 (1972).
22321 NLRB 1426.
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all or virtually all of the predecessor’s employees. However, the
very next sentence in Burns reads as follows:

In other situations, however, it may not be clear unt11 the
successor employer has hired his full complement of employees
that he has a duty to bargain with a union, since it will not be
evident until then that  the bargaining representative represents
a majority of the employees in the unit as required by Section
9(a) of the Act, 29 U.S.C. §159(a). [Id.]

We believe that these two sentences miust be read together and
in harmony with the Court’s decision as a whole. In our view, the
above-quoted sentences mean that a duty to bargain over initial
terms can arise not only in situations where the new employer’s
plan is to retain virtually every predecessor employee, but also in
cases where, although the plan is to retain a fewer number of pred-
ecessor employees, it is still evident that the union’s majority status
will continue.z3

Applying this interpretation of Burns to the case before it, the ma-
jority noted the difficulty of discerning any legitimate hiring plan of
a successor employer whose plan in fact was to unlawfully avoid rec-
ognition and bargaining with the union. Resolving uncertainty against
the wrongdoer, the majority inferred that, but for its unlawful plan,
the respondent would have planned from the outset to hire enough
of the predecessor’s employees to make it clear that the union’s ma-
jority status would continue. Accordingly, the majority concluded that
the respondent violated Section 8(a)(5) not only by refusing to recog-
nize the union as the majority representative of its newly hired em-
ployees, but also by making unilateral changes in the employment
conditions set by the predecessor’s collective-bargaining agreement
without first bargaining with the union.

In dissenting to the 8(a)(5) unilateral change v1olat10n and cor-
responding remedy, Member Cohen disagreed with the majority’s in-
terpretation of Burns. He found that there was no appropriate basis
for inferring that, but for its unlawful discrimination, the respondent
would have planned to ‘‘retain all’’ of the predecessor’s employees.

3. Unilateral Changes .

In McClatchy Newspapers?* on remand from the D.C. Court of
Appeals,?5 the Board adhered to its original decision that the merit
wage proposal was a mandatory subject of bargaining on which the
respondent could lawfully insist to impasse but that implementation
nonetheless violated Section 8(a)(5) and (1) of the Act. In.so holding,
the Board departed from its original Colorado-Ute26 analysis, .and
held that a narrow exception to the implementation-upon-impasse
rules should be recognized at least in the. case of wage proposals

231d., slip op. at 5. (Footnote citation omitted.)

24321 NLRB 1386 (Chairman Gould and Members Browning and Fox; Member Cohen dlssemmg)

25 NLRB v. McClatchy Newspapers, 964 F.2d 1153 (D.C. Cir. 1992), remanding McClatchy Newspapers,
299 NLRB 1045 (1990).

26 Colorado-Ute Electric Assn., 295 NLRB 607 (1989), enf. denied 939 F.2d 1392 (10th Cir. 1991).
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‘‘that confer on an employer -broad discretionary powers that nec-
essarily entail recurring umlateral decisions regarding changes in the
employees’ rates of pay.’

The respondent bargained to impasse for a wage proposal to be
based solely on ment increases and applicable to all employees, ex-
cept for certain ‘‘grandfathered’’ employees who had not yet reached
the top step increase set forth in the expired contract. (The merit pay
system had been included in that prior contract as a supplement to
established salary minimums and step increases according to specified
job classifications.) Under the proposed merit pay system, the re-
spondent would retain ultimate discretion over the timing and amount
of individual merit pay increases which were exempt from the con-
tractual grievance and arbitration provisions. The system provided for
employee appeals from merit pay determinations, but for no participa-
tion by the union, unless requested by an employee during such ap-
peal, other than general comment after notification by the employer
within 10 days of the results of any particular evaluation. Following
rejection of the respondent’s wage proposal by the union membership
and after the parties had reached an impasse, the respondent unilater-
ally implemented merit pay increases for individual unit employees
without prior notice to or discussion with the union.

The Board noted that this factual pattern ‘‘lodges in the interstices
between the type of employer conduct sanctioned as lawful in Amer-
ican National Insurance,?’ and the type of employer conduct barred
as unlawful in Katz.”’28 It further noted that when an impasse in bar-
gaining is reached, the duty to bargain is not terminated but only sus-
pended, citing NLRB v. Tex-Tan,?® and that the impasse doctrine al-
lowing implementation of employer proposals is legitimated only as
a method for breaking the impasse. The Board thus concluded -that
““‘if the [rlespondent was granted carte blanche authority over wage
increases (without limitation as to time, standards, criteria, or the
[union’s] agreement), it would be so inherently destructive of the fun-
damental principles of collective bargaining that it could not be sanc-
tioned as part of a doctrine created to break impasse and restore ac-
tive collective bargaining.’’30

In dissent, Member Cohen argues that the Board has no busmess
judging bargaining proposals, and that so long as the proposal has
been subjected to good-faith bargaining, and impasse has been
reached, there is no basis for objecting to its implementation.

4. Economic Exigency

In RBE Electronics of S.D.,*! the Board held that when parties are
engaged in negotiations for a collectlve-bargalmng agreement, and the
employer is confronted with an economic exigency compelling
prompt action but not the type that relieves the employer of its obli-

27 NLRB v. American National Insurance Co., 343 U.S. 395 (1952).

28 NLRB v. Katz, 369 U.S. 736 (1962).

29318 F.2d 472 (5th Cir. 1963)..

30321 NLRB 1390-1391.

31320 NLRB 80 (Chairman Gould and Members Browning, Cohen, and Truesdale).
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gation to bargain entirely, the employer will satisfy its statutory duty

by providing the union with adequate notice and an opportunity to

bargain. This holding further explicates the Board’s prior holding in
Bottom Line Enterprises.3? Bottom Line held that when parties are en-
gaged in bargaining, an employer’s obligation to refrain from unilat-
eral changes extends beyond the mere duty to provide notice and an
opportunity to bargain about a particular subject matter; rather it en-
compasses a duty to refrain from implementation at all, absent overall
impasse on bargaining for the agreement as a whole. The Board in
Bottom Line recognized two limited exceptions to that general rule,
when a union engages in tactics designed to delay bargaining and,
‘‘when economic exigencies compel prompt action.”” The Board’s
holding in RBE explicates the latter ‘‘economic exigency’’ exception.

The judge had dismissed the complaint allegations that the respond-
ent had refused to bargain over layoffs, recalls, and reduction in
hours, and the General Counsel had excepted to the judge’s failure
to apply the analysis set forth in Bottom Line. The Board agreed with
the General Counsel that the judge did not apply the appropriate
Board precedent in considering these allegations. The Board re-
manded the allegations for further analysis and disposition consistent
with the Bottom Line principles as further explicated in RBE.

E. Union Interference with Employee Beck Rights

The Board’s decisions in California Saw & Knife Works3? and Pa-
perworkers Local 1033 (Weyerhaeuser Paper Co.)3* are the first
cases in which it has decided questions arising from the Supreme
Court’s ruling in Communications Workers v. Beck.35

In Beck, the Supreme Court held that a union was not permitted,
‘‘over the objections of dues-paying nonmember employees’’ (empha-
sis added), to expend funds on activities not related to collective bar-
gaining, contract administration, or grievance adjustment. The Court
concluded that such expenditures violated the union’s duty of fair rep-
resentation.

Under current law, no employee is required to be a member of a
union to obtain a job. Section 8(a)(3) of the National Labor Relations
Act (NLRA), however, provides that employers and unions may enter
into agreements requiring all employees in a particular bargaining unit
to obtain ‘‘membership’’ on or after the 30th day following being
hired (except in ‘‘right-to-work’’ States, where employees cannot be
compelled to be ‘‘members’’). In NLRB v. General Motors Corp.,35
the Supreme Court observed that ‘‘membership’’ as used in Section
8(a)(3) requires only the payment of periodic dues and fees as op-

32302 NLRB 373 (1991).

33320 NLRB 224 (Chairman Gould and Members Browning and Truesdale; Member Cohen dissenting in
part). .

34320 NLRB 349 (Chairman Gould and Members Browning, Cohen, and Truesdale).

35487 U.S. 735 (1988).

36373 U.S. 734 (1963).



- Unfair Labor Practices : 55

posed to full membership. The Court noted that ‘‘the membership that
is required has been whittled down to its financial core.””

The Beck decision narrowed that ‘‘financial core’’ obligation for
those employees who (1) declined full membership and (2) objected
to the payment of more than ‘‘representational’’ expenses. After Beck,
Section 8(a)(3) could no longer be read as permitting a union to
charge a nonmember who had objected for expenditures involving
nonrepresentational activities.

In Beck, the Court addressed only the fundamental issues respect-
ing the meaning of Section 8(a)(3), leaving to the Board and courts
to work out the legalities of the various efforts of unions to comply
with Beck’s letter and spirit. Among the questions left unanswered by
the Court were: (1) whether unions must notify nonunion members
of the right to object to paying full dues, and whether they must no-
tify employees who do object regarding the use of the dues; (2)
whether unions may place restrictions on the manner of registering
a Beck objection; (3) whether unions may charge objectors only for
activities directly on behalf of their bargaining unit; (4) what types
of union activities may unions require objectors to pay for; and (5)
what procedures are permissible for determining amounts owed by
objectors when the chargeability of expenses is in dispute.

The California Saw & Knife Works decision addresses those issues
in the context of the consolidation of a number of complaints against
the International Association of Machinists (IAM) and many of its
district and local affiliates brought by employee charging parties
working for employers across the country. The decision considers the
IAM’s national, voluntarily adopted policy to accord nonmembers
who object to full dues their rights under Beck, as well as complaints
involving the conduct of local and district representatives toward dues
objectors or the apphcatlon of the national policies to such individ-
uals.

In California Saw, IAM-represented employees who objected to
paying full dues challenged various portions of the IAM’s national
policy, alleging that the policy did not comply with the Supreme
Court’s holding in Beck that unions that charged objectors for activi-
ties not related to their role as bargaining agents had failed in their
statutory duty to represent each unit employee fairly. The General
Counsel agreed and issued a complaint alleging, among other things,
that the union’s method of notifying nonmembers of their right to pay
reduced dues—annual publication 1in its newspaper, The Machinist—
was deficient and that the union’s method of determining which ex-
penditures properly could be charged to objecting employees was
flawed insofar as it charged an objector in one unit for expenses in-
curred in a different and unrelated unit.

In its decision, the Board uses its court-tested analysis of whether
a union has violated its ‘‘duty of fair representation’’ to determine
whether the JAM’s policy, as applied, violated Section 8(b)(1)(A) of
the Act.

Among the Board’s findings in California Saw:
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e A union must inform each nonmember employee, at the same
time or before it seeks to obligate the employee to pay dues and fees
under a union-security clause, that he has the legal right to remain
a nonmember and the right under Beck to object to paying for more
than ‘‘representational’’ expenses. The Board held, Member Cohen
dissenting, that the IAM’s method of publishing its notice to employ-
ees annually in its publication ‘‘falls permissibly within the wide
range of reasonableness afforded a union in satisfying its duty of fair
representation.”’ The Board held further that newly hired employees
must be given the notice before they are asked to join the union and
pay dues under the union-security clause.

e The Board concluded that a union may charge an objector for
expenses incurred outside of the objector’s bargaining unit that inure
to the benefit of the objector’s unit, and that the union thus does not
breach its duty of fair representation by failing to allocate and charge
expenses on a unit-by-unit basis. In view of this finding, the Board
held that expenses for litigation which have more than a ‘‘remote or
theoretical benefit to the objector’s bargaining unit’’ properly may be
charged to the objectors. Member Cohen dissented as to the litigation
expenses issue.

e The Board held that the IAM’s method for handling challenges
by objectors of the amounts charged for dues and fees was adequate
to satisfy the union’s duty of fair representation to the objectors.

The Board simultaneously issued another Beck case, Weyerhaeuser,
which answers some questions not reached in California Saw. In
Weyerhaeuser, the Board held that a union must inform all employees
in the bargaining unit, not just nonmembers, of the rights of nonmem-
bers under Beck if they were not informed of those rights prior to
assuming obligations under a union-security clause. In addition, the
Board held that a union also must inform all such employees that
they have a right under NLRB v. General Motors, to become non-
members of the union in order to be eligible to exercise Beck rights.

F. Illegal Secondary Conduct

In Painters District Council 51 (Manganaro Corp., Maryland),??
the panel majority held that the anti-dual-shop clause sought by the
union had a primary objective and thus did not violate Section
8(b)(4)(B) of the Act.

Manganaro Corporation, a unionized company, and Sweeney Cor-
poration, a nonunion shop, were both wholly owned subsidiaries of
Manganaro Holding Company. During contract negotiations in 1983,
the union proposed an anti-dual-shop clause which the union argued
was necessary to protect its members from the threat of losing work
to nonunion workers. When the parties failed to reach agreement on
the clause, the union refused to refer members to Manganaro’s
jobsites. Manganaro filed charges with the Board, alleging that the
union had violated the Act by seeking to cause Manganaro to cease

37321 NLRB 158 (Chairman Gould and Member Browning; Member Cohen dissenting).
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doing business with other employers so that they would cease doing
business with Sweeney unless the agreement sought by the union was
applied to Sweeney, and to force Sweeney to recognize -and bargain
with the union.

The judge found in h1s initial decision that the clause sought by
the union was protected by the construction industry proviso to Sec-
tion 8(e) and therefore did not violate the Act. He found it unneces-
sary to reach the issue of whether the clause had a secondary objec-
tive, thereby falling within the general proscription of Section 8(e),
or whether the clause constituted a primary work-preservation clause
and therefore did not violate the Act. The Board remanded the case
to the judge to determine whether the objective of the clause was pri-
mary or secondary. In his supplemental decision, the judge found that
the clause was a primary work-preservation clause and recommeénded
that the complaint be dismissed in its entirety.

The Board adopted this determination by the judge, and agreed that
the clause was not unlawful on its face and accordingly, 1nterpreted
it ‘‘to require no more tha[n] what is allowed by law.’’38

In dissent, Member Cohen argued that the majority had sanctioned
a clause with a secondary objective, and had sub silentio overruled
Carpenters District - Council of Northeast Ohio (Alessio Construc-
tion),3 a case proscribing such secondary activity. In so doing, Mem-
ber Cohen stated that the majority has struck a blow against perfectly
lawful double-breasted operations, such as the one here.

G. Equal Access to Justice Act

In Teamsters Local 741 (A.B.F. Freight),*0 the primary issue was
whether the applicants, Local 741 and Joint Council of Teamsters No.
28, both of which were affiliated with the International Brotherhood
of Teamsters, AFL~CIO, had satisfied their burden of showing that
they were eligible for relief under the Equal Access to Justice Act
(EAJA).41 A panel majority adopted the administrative law judge’s
recommendation to dismiss the application on the ground that the ap-
plicants had failed to meet their burden of showing that they were
eligible for EAJA relief.42 The panel majority agreed with the judge
that the applicants had failed to meet their burden of showing why
aggregation of assets, as required under Section 102.143(g) of the
Board’s Rules and Regulations,43 was not warranted in determining
their eligibility for EAJA relief.

- The applicants asserted that it was Congress’ intent that if they
were treated as separate ‘‘labor organizations’’ for reporting purposes

388lip op. at 7, quoting General Teamsters Local 982 (J. K. Barker Trucking), 181 NLRB 515, 517
(1970), affd. 450 F.2d 1322 (D.C. Cir. 1971).

39310 NLRB 1023 (1993).

40321 NLRB 886 (Chairman Gould and Members Browning and Cohen). -
- 415 US.C. §504 (1980). As relevant here, EAJA provides that only those corporations, associations, or
organizations are eligible for relicf whose net worth does not exceed $7 million and which do not employ
more than 500 people. 5 U.S.C. §504(b)(1)(B)(u)

42 Member Cohen did not pass on this issue.

43 As relevant here, Sec. 102.143(g) states that ‘‘(t]he net worth and number of employees of the applicant
and all of its affiliates shall be aggregated to determine eligibility.”’
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under the Labor-Management Reporting and Disclosure Act
(LMRDA), they were also separate labor organizations for EAJA pur-
poses and that therefore their assets should not be aggregated in de-
termining their eligibility for EAJA relief. In making this assertion,
the applicants relied on language in a House Committee Report which
accompanied the 1985 extension of and amendment to the Equal Ac-
cess to Justice Act and the Ninth Circuit’s interpretation of that lan-
guage in Grason Electric Co. v. NLRB,* where the court stated that
*‘the report makes clear that if the LMRDA treats the two as separate
organizations, the Board may not aggregate their assets.’

In finding the applicants’ argument without merlt the majonty stat-
ed that:

Although the Ninth Circuit in Grason Electric mterpreted the
‘“‘Committee intent’’ as ‘‘congressional intent,”” we cannot attribute
such broad authority to the Committee’s language in light of the
Supreme Court’s finding in Pierce v. Underwood[45] that the Com-
mittee Report language was not controlling because it was neither
‘‘an authoritative interpretation of ‘what the 1980 statute meant’’
nor ‘‘an authoritative expression of what the 1985 Congress in-
tended.”’

Although the majority noted that the committee language in Pierce
was different from the committee language at issue here, the majority
found that the same analysis applied in both cases and compelled the
same conclusion, ‘‘i.e., that the Committee’s intent vis-a-vis the ag-
gregation of net worths cannot be an authoritative expression of what
the 1985 Congress intended.”’ '

The Board found instead that its aggregat1on requlrement as set
out in Section 102.143(g) of the Board’s Rules,

[was] consistent with Congress’ intent to limit EAJA’s application
only to those ‘‘for whom costs may be a deterrent to vindicating
their rights’’ and furthers that purpose by foreclosing EAJA eligi-
bility to applicants which have access to ‘‘a large pool of re-
sources’’ from affiliated entities. '

Although the majority noted that mere affiliation, w1thout ‘more,
would not require the aggregation of assets under Section 102. 143(g)
because, as there explained, affiliation is found and aggregatlon is ap-
propriate where one entity ‘‘directly or indirectly controls’’ another
entity, or where the entity is itself ‘‘directly or indirectly . .

control[led]” by the other, the majority stated that where affiliation
is present ‘‘it is the applicant’s burden to show that control is lackmg
and that aggregation of net worths would therefore be inappropriate.”’

Because the majority found the applicants’ separate labor organization
argument without merit, it concluded that the applicants had failed to
meet their burden of showing that aggregation of assets was not war-

44951 F.2d 1100, 1105 (1991).
45487 U.S. 522, 566-567 (1988).
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ranted here and had therefore failed to establish their eligibility for
EAJA relief.46

In Inter-Nezghborhood Housmg Corp.,*" the Board reversed the ad-
ministrative law judge’s ruling granting attorney’s fees and expenses
under the Equal Access to Justice Act (EAJA). 48 The judge had held
that the General Counsel was not justified in issuing the complaint.
Specifically, the judge held that prior to the issuance of the com-
plaint, the General Counsel had sufficient documentary evidence to
demonstrate not only that the charge’s allegations were not supported
but that the union’s only witness was not sufficiently reliable. The
Board, however, held that the General Counsel in issuing the com-
plaint and proceeding through trial was acting without the benefit of
the judge’s ultimate credibility resolutions. The Board noted that the
judge’s decision in the underlying unfair labor practice case4® turned
on credibility and inferences from the evidence.

The Board stated that because the evidence gave rise to more than
one reasonable inference, depending on which witness was believed,
the General Counsel was substantially justified in issuing a complaint
so that the issues could be resolved at an evidentiary hearing. The
Board noted that resolving credibility, after hearing and observing all
the witnesses and weighing the evidence in light of those findings,
is precisely within the judge’s preview, not that of the General Coun-
sel.

H. Remedial Order Provisions

1. Affirmative Bargaining Orders

- In Caterair International,® on remand from the United States
Court of Appeals for the District of Columbia,5! the Board reaffirmed
its longstanding policy that an affirmative bargaining order is the
standard appropriate remedy for the restoration of the status quo after
an employer’s unlawful withdrawal of recognition from an incumbent
union and subsequent refusal to bargain. The Board also stated that,

having once considered and balanced the critical statutory policies

and rights relevant to this remedy, there is no need to engage in a
case-by-case factual analysis to justify its imposition. Finally, the
Board reiterated its adherence to its traditional multifactor test for de-
termining the ‘‘reasonable period of time’’ for protected bargaining
in each case. ‘

46 Another issue in this case was whether the General Counsel was ‘‘substantially justified” in filing a
complaint and proceeding to trial. A panel majority, reversing the judge, found that the General Counsel was
substantially justified and therefore dismissed the application on this basis also. Member Browning found
it unnecessary to pass on the substantial justification issue.

47321 NLRB 419 (Chairman Gould and Members Brownmg and Cohen).

485 U.S.C. §504 (1980).

49 Inter-Neighborhood Housing Corp., Case 2—CA—26453 (1994) (not reported in Board volumes).

50322 NLRB No. 11 (Chairman Gould and Members Browning, Cohen, and Fox).

5122 F.3d 1114, cert. denied 115 S.Ct. 575 (1994).

|
|
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The Board’s original decision2 affirmed an administrative law
judge’s findings that the respondent violated Section 8(a)(1), (3), and
(5) of the Act, and adopted the judge’s recommended Order, includ-
ing provisions requiring both that the respondent cease and desist
from its unlawful refusal to bargain and that it affirmatively recognize
and bargain with the Union. The court affirmed the Board’s unfair
labor practice findings and conclusions and enforced the remedial
order with the exception of the affirmative provision requiring the re-
spondent to recognize and bargain with the Union. The court re-
manded the case to the Board to explain why the affirmative bargain-
ing order, with its implicit bar on decertification efforts for a reason-
able period of time, was necessary.

Citing its decision in Williams Enterprzses,53 the Board reiterated
that an affirmative bargaining order has been the standard Board rem-
edy for more than 50 years when an employer has refused to bargain
with an incumbent Section 9(a) union, and noted that in NLRB v. P.
Lorillard Co.54 and Franks Bros. Co. v. NLRB,55 the Supreme Court
explicitly endorsed the Board’s use of affirmative bargaining orders
when an employer has unlawfully refused to bargain with a majority
bargaining representative. The Board emphasized that the Court in
Franks Bros. expressly agreed with the Board that an affirmative bar-
gaining order is an appropriate remedy even if a union has lost major-
ity support since the unlawful refusal to bargain. Further, the Board
stated that nothing in the Supreme Court’s subsequent NLRB v. Gissel
Packing Co.5 opinion indicates an intent to limit the broad affirma-
tion of Board remedial policy in Franks Bros. or Lorillard. Quoting
the Fourth Circuit’s opinion in Williams, the Board noted that the un-
lawful refusal to bargam in this case presents a different remedlal
question:

The distinction between incumbent unions and non-incumbent
unions is significant. An incumbent union enjoys a presumption of
majority status which burdens the . . . company with an obligation
to recognize and bargain with it. Thus, when a . . . company re-
fuses to recognize or bargain with an incumbent union, only an af-
firmative bargaining order can restore the status quo ante—that is,
reseat the union as the incumbent and restore to it the bargaining
opportunity it would have had but for the successor’s unlawful re-
fusal to bargain.[57] In contrast, a non-incumbent union never-en-
joyed a presumption of majority status; therefore, an affirmative
order to bargain with a nonincumbent union grants it a better posi-
tion than the status quo—initial recognition as the bargaining agent

52309 NLRB 869 (1992).

33312 NLRB 937 (1993), enfd. 50 F.3d 1280 (4th Cir. 1995).

54314 U.S. 512 (1942).

55321 U.S. 702 (1944).

56395 U.S. 575 (1969).

57 Franks Bros., 321 US. at 705; Ron Tirapelli Ford, Inc. v. NLRB, 987 F.2d 433, 445 (7th Cir. 1993)
(“‘a bargaining order is the appropriate remedy to retumn the parties to the status quo ante””).
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which it would not have had even before the company’s unlawful
conduct.>8 ‘ -

The Board also stated that it did not regard the remedial issue pre-
sented as involving a balancing of the interests of the union against
the statutory rights of employees. In fact, the Board stated that its de-
sign in restoring the union’s bargaining opportunity is to protect the
statutory rights of employees, including the right of free choice of
representation, not to protect any independent right of the union. The
Board further emphasized that an affirmative bargaining order pro-
tects the rights of an employee majority who have previously ex-
pressed the desire to bargain collectively through the union and that
this antecedent exercise of employees’ Section 7 rights is a concrete
fact in every case in which the Board imposes an affirmative bargain-
ing order.

2. Time Deadlines for Remedial Actions

In Indian Hills Care Center,5° the Board modified its remedial or-
ders for unlawful discharges in unfair labor practice cases by estab-
lishing specific deadlines for posting the notice, offering reinstate-
ment, expunging files, and making records available to the Board.
The Board also modified the notice-posting provision and replaced
the notice-of-compliance provision with a certification-of-compliance
provision.

The judge found, and the Board agreed, that the respondent vio-
lated Section 8(a)(1) of the Act by, inter alia, discharging charging
party Christine Ryan. The judge also recommended that the respond-
ent take the following affirmative -actions: (1) offer Ryan immediate
reinstatement; (2) remove any reference of the unlawful discharge
from its files; (3) make Ryan whole for loss of earnings and benefits;
(4) preserve and make available all records necessary to compute
backpay; (5) post a notice to employees; and (6) notify the Regional
Director within 20 days of the steps the respondent has taken to com-
ply.
Based on the Board’s ‘‘broad discretionary’’ authority under Sec-
tion 10(c) to fashion appropriate remedies,%° the Board decided that
its standard remedies should be modified to better effectuate the poli-
cies of the Act in the following three respects. First, the Board clari-
fied its Orders by including specific time deadlines for posting the
notice, offering reinstatement, expunging files, and making records
available to the Board.6! The Board noted that the lack of specificity
of its affirmative actions resulted in disagreements between the re-

S8 NLRB v. Williams Enterprises, 50 F.3d 1280 at 1289.

59321 NLRB 144 (Chairman Gould and Members Browning, Cohen, and Fox).

SFE.g, NLRB v. J. H. Rutter-Rex Mfg. Co., 396 U.S. 258, 262-263 (1969). It is also firmly established
that remedial matters are traditionally within the Board’s province and may be addressed by the Board in
the absence of exceptions. E.g., Schnadig Corp., 265 NLRB 147 (1982); R. J. E. Leasing Corp., 262 NLRB
373 fn. 1 (1982) (modified decision).

61The deadlines are as followed: Within 14 days after service by the Region, the respondent shall post
the notice; within 14 days from the date of the Order, the respondent shall offer reinstatement and expunge
its files-(the respondent shall notify the employee of the expunction within 3 days thereafter); and within
14 days of a request, the respondent shall make its records available to the Board.
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spondents and the Board personnel over the meaning of the word
“‘immediate.’’ It also hampered the Agency s efforts to secure expe-
ditious compliance.

Second, the Board modified the Orders to include a certification-
of-compliance provision which requires that ‘‘the respondent should,
within 21 days after service by the Region, file with the Regional Di-
rector a sworn certification, on a form provided by the Region, attest-
ing to the steps that.the respondent has taken to comply.’*62 The
Board noted that this requirement places the onus on the respondent,
and relieves the Regional Office of the responsibility of determining
whether all necessary compliance steps have been taken.

Finally, the Board changed the notice-posting provision to include
language that ‘‘if the respondent’s facility has closed, the respondent
shall mail the notice to the employees.”” The Board noted that this
provision ensures that employees are notified of the outcome of the
Board proceeding when the respondent’s facility has closed after the
issuance of the Board’s decision.

3. Undocumented Aliens

In A.P.R.A. Fuel Oil Buyers Group,%3 the Board, modifying its pre-
vious Order,®4 required the respondent to offer discharged
discriminatees, whom the respondent contended to be undocumented
aliens, reinstatement conditioned on their production, within a reason-
able time, of documents enabling the respondent to meet its obliga-
tions under the Immigration Reform and Control Act of 1986 (IRCA)
to verify eligibility for employment in the United States. A plurality
of the Board also modified the backpay order by tolling backpay as
of the date of reinstatement or when, after a reasonable period of
time, the discriminatees are unable to produce documents enablmg the
respondent to meet its obligations under IRCA.

The respondent hired the two discriminatees after they disclosed
that, based on their immigration status, they could not lawfully be
employed in the United States. The Board, in its previous decision,
had concluded that the subsequent discharges of the two men resulted
from the ongoing union activities among the respondent’s employees.
Following the issuance of that decision, the Board sua sponte severed
for reconsideration the remedial provisions for reinstatement offers
and backpay for the discriminatees.

The Board concluded that awarding reinstatement and backpay
remedies under the Act in these circumstances is consistent with
IRCA and its underlying policies. The legislative history of IRCA
specifically states that the statute was not intended to affect the rights
and protections of undocumented alien workers under the Act. Con-
gress also noted the Supreme Court’s holding in Sure-Tan, Inc. v.
NLRBS5 that undocumented aliens are employees under Section 2(3)

62This provision replaces the notice-of-compliance provision appearing in past Board Orders.

63320 NLRB 408 (Chairman Gould and Member Truesdale; Members Browning and Cohen separately dis-
senting in part).

64309 NLRB 480 (1992).

65467 U.S. 883 (1984).
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of the Act and that their coverage helps to ensure reasonable working
conditions for citizens and legal alien workers by decreasing competi-
tion from individuals willing to accept substandard conditions. The
Board found that granting its traditional remedies to undocumented
aliens would deter some unscrupulous employers from flouting their
obligations under both IRCA and the Act by hiring these workers in
violation of IRCA and then taking advantage of their reluctance to
complain about adverse working conditions or employer conduct pro-
hibited by the Act. The Board conditioned its reinstatement order in
this case, however, on the discriminatees’ production of documents
enabling the respondent to meet the IRCA requirement to verify their
eligibility for employment, which the respondent had failed to do in
the initial hiring process.

The plurality also concluded that an award of backpay in these cir-
cumstances would effectuate the policies of the Act by providing
some compensatory relief without requiring the reestablishment of an
employment relationship that may contravene IRCA. Because the
discriminatees were discharged for their union activities, the plurality
found that in the absence of these activities they would have retained
their employment regardless of their immigration status, and that
backpay was therefore appropriate. The backpay obligation, however,
would be tolled as of the discriminatees’ reinstatement in compliance
with IRCA requirements, or their failure to produce within a reason-
able time documents enabling the respondent to verify their eligibility
for employment under IRCA, whichever is earlier.

In partial dissent, Member Browning agreed with the General
Counsel’s position that, if within a reasonable time, a discriminatee
seeks permission from the Immigration and Naturalization Service
(INS) to work, backpay should at least continue until the INS acts
on the request. Furthermore, Member Browning would have granted
an additional remedy sought by the General Counsel, requiring the re-
spondent to hire an applicant referred by the union to replace a
discriminatee in the event that the discriminatee fails to seek permis-
sion to work from the INS or the INS rejects the discriminatee’s re-
quest. Like the Transmarine$6 remedy designed to restore the union’s
bargaining strength after an employer has unlawfully refused to bar-
gain over the effects of a decision to cease operations, Member
Browning reasoned that allowing the union to refer applicants in lieu
of the discriminatees would effectively restore some of the union sup-
port lost as a result of the respondent’s misconduct.

Member Cohen, also dissenting in part, would have denied backpay
to the discriminatees for any periods for which they could not dem-
onstrate that they were lawfully entitled to be present and employed
in the United States. This limitation on backpay, Member Cohen rea-
soned, would be consistent with the conditions the Board placed on
the reinstatement remedy to accommodate IRCA, as well as with es-
tablished principles governing backpay. Citing the Seventh Circuit’s

86 Transmarine Navigation Corp., 170 NLRB 389 (1968).
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decision in Del Rey Tortilleria v. NLRB,S” Member Cohen would find
that undocumented aliens are not legally harmed by the termination
of employment to which they were never entitled, and therefore an
award of backpay is unwarranted.

67976 F.2d 1115 (1992).
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Supreme Court Litigation

The Board won all three of its cases before the Supreme Court this
year. In addition, the Supreme Court decided an important question
concerning the application of the antitrust laws to the multiemployer
collective-bargaining process.

A. The ‘““Employee’’ Status of Paid Union Organizers

In Town & Country,1 the Court unanimously held that the Board
may lawfully interpret the term ‘‘employee’’—which Section 2(3) of
the NLRA defines as including ‘‘any employee,”’ unless the Act ex-
plicitly states otherwise—to encompass company workers who are
also paid union organizers. This decision is discussed more fully in
60 NLRB Ann. Rep. 85 (1995).

B. The ‘“Employee’’ Status of Crews Collecting and
Transporting Chickens for Slaughter in Their Employer’s
Processing Plant

In Holly Farms,? the Court, by a 5-4 vote, upheld the Board’s con-
clusion that Holly Farms’ ‘‘live-haul’’ crews were ‘‘employees’’ pro-:
tected by the NLRA, rather than ‘‘agricultural laborers’’ excluded
from the Act’s coverage. The live-haul crews are teams of chicken
catchers, forklift operators, and truckdrivers, who collect for slaughter
chickens raised as broilers by independent contract growers and trans-
port the birds to Holly Farms’ processing plant. The substantial ques-
tion in the case was whether the catching and loading of broilers
qualifies as work performed ‘‘on a farm as an incident to or in con-
junction with’’ the independent growers’ farming operations, within
the definition of ‘‘agriculture’’ supplied by Section 3(f) of the Fair
Labor Standards Act (FLSA),® or whether that work is tied to Holly
Farms’ processing operations, which are nonagricultural activity. The
Court noted that, ‘‘[w]hen the legislative prescription is not free from
ambiguity, the administrator must choose between conflicting reason-
able interpretations’’; courts, in turn, ‘‘must respect the judgment of

INLRB v. Town & Country Electric, 116 S.Ct. 450.

2Holly Farms Corp. v. NLRB, 116 S.Ct. 1396.

3 No definition of ‘‘agricultural laborer’” appears in the NLRA, but annually since 1946, Congress, in riders
to Appropriation Acts for the Board, has instructed that the meaning of ‘‘agricultural laborer’’ for NLRA
purposes shall be derived from the definition of ‘‘agriculture’ in Sec. 3(f) of the Fair Labor Standards Act.

~
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the agency,’’ even if the issue ‘‘with nearly equal reason [might] be
resolved one way rather than another.”’4 The Court held that the
Board reasonably aligned the work of the live-haul crews with Holly
Farms’ processing operations, classifying them covered ‘‘employees,”’
rather than exempt ‘‘agricultural laborers.”’ :

Thus, the Court observed that once the broilers have grown to ma-
turity the growers’ contractual obligation to raise the birds ends, and
the work of the live-haul crew begins. The growers do not assist the
crews in catching or loading the chickens, and the crews play no role
in the growers’ performance of their contractual undertakings. Fur-
thermore, the live-haul employees all work out of Holly Farms’ proc-
essing plant, begin and end each day by punching a timeclock at the
plant, and are functionally integrated with other processing-plant em-
ployees. Finally, the Court found that the Board’s decision not only
adheres to longstanding NLRB precedent, but it is supported by the
construction of Section 3(f) of the FLSA by the Department of Labor,
the agency responsible for administering the FLSA.

C. Employer’s Belated Assertion of Good-Faith Doubt
About Union’s Majority Status

In Auciello,5 the Court unanimously held that the Board reasonably
concluded that an employer may not disavow a collective-bargaining
agreement because of a good-faith doubt about a union’s majority sta-
tus at the time the contract was made, when the doubt arises from
facts known to the employer before the union accepted its contract
offer. The Court noted that, in its efforts to achieve the Act’s object
of industrial peace and stability fostered by collective-bargaining rela-
tionships, the Board has held that a union is entitled to a conclusive
presumption of majority status during a collective-bargaining agree-
ment’s term up to 3 years. The same need for repose that led the
Board to adopt that rule also led the Board to rule out an exception
for the benefit of an employer with doubts arising from facts ante-
dating the contract. The Board said that such an exception would
allow an employer to ‘‘sit’’ on its assertion of good-faith doubt and
raise it after the offer is accepted, and concluded that the risks of giv-
ing an employer such unilateral control over a vital part of the collec-
tive-bargaining process would undermine the stability of the collec-
tive-bargaining relationship, and thus outweigh any benefit that might
in theory follow from vindicating a doubt that ultimately proved to
be sound.6

The Court held that the Board’s Judgment in the matter is entitled
to prevail. ‘‘To affirm its rule of decision in this case, indeed, there
is no need to invoke the full measure of the ‘considerable deference’
that the Board is due.”’” Nor was rejection of the Board’s position
compelled by the statutory right of employees to bargain collectively

4116 S.Ct. at 1401,

5 Auciello Iron Works v. NlRB 116 S.Ct. 1754.

6 Auciello Iron Works, 317 NLRB 364, 370 and 374 (1995).
7116 S.Ct. at 1759,




Supreme Court Litigation 67

through representatives of their own choosing and to refrain from
doing so. Adhering to the teaching of Brooks,8 that ‘‘[t]o allow em-
ployers to rely on employees’ rights in refusing to bargain with the
formally designated union is not conducive to [industrial peace], it is
inimical to it,”’ the Court added:®

The Board is accordingly entitled to suspicion when faced with an
employer’s benevolence as its workers’ champion against their cer-
tified union, which is subject to a decertification petition from the
workers if they want to file one. There is nothing unreasonable in
giving a short leash to the employer as vindicator of its employees’
organizational freedom.

D. Application of Antitrust Laws to Agreement by
Employers in Multiemployer Unit to Implement the Terms
of Their Last Best Good-Faith Bargaining Offer

In Brown,10 the Court, by an 8-1 vote, held that the Federal labor
laws shielded from antitrust attack an agreement by a group of foot-
ball clubs bargaining together in a multiemployer unit to implement,
after impasse, the terms of their last best good-faith offer. The Court
noted that it had previously found in the labor laws an implicit ‘‘non-
statutory’’ antitrust exemption that applies where needed to make the
collective-bargaining process work.!! The Court added that the prac-
tice here—the postimpasse imposition of a proposed employment
term concerning a mandatory subject of bargaining—is unobjection-
able as a matter of labor law, and, indeed, plays a significant role
in the multiemployer collective-bargaining process that itself com-
prises an important part of the nation’s industrial relations system.
Subjecting that practice to antitrust law, the Court continued, would
threaten to introduce instability and uncertainty into the collective-
bargaining process, for antitrust often forbids or discourages the kinds
of joint discussions and behavior that collective bargaining invites or
requires. Moreover, if antitrust courts tried to evaluate particular kinds
of employment understandings, there would be created a web of de-
tailed rules spun by many different nonexpert antitrust judges and
parties, rather than a set of labor rules enforced by a single expert
body, the National Labor Relations Board, to which the labor laws
give primary responsibility for policing collective bargaining. Accord-
ingly, the Court concluded that the implicit exemption from the anti-
trust laws applies to the employer conduct in this case.

The Court cautioned that its holding ‘‘is not intended to insulate
from antitrust review every joint imposition of terms by employers,
for an agreement among employers could be sufficiently distant in
time and in circumstances from the collective-bargaining process that
a rule permitting antitrust intervention would not significantly inter-

8 Brooks v. NLRB, 348 U.S. 96, 103 (1954).

9116 S.Ct. at 1760.

10 Antony Brown v. Pro Football, Inc., 116 S.Ct. 2116.

11 See Connell Construction Co. v. Plumbers Local 100, 421 U.S. 616, 622 (1975).
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fere with the process.’’12 The Court added that it need not decide in
this case where to draw that line, nor would it be appropriate for it
to do so ‘‘without the detailed views of the Board, to whose ‘special-
ized judgment’ Congress ‘intended to leave’ many of the ‘inevitable
questions concerning multiemployer bargaining bound to arise in the
future.’”’ 13

12116 S.Ct. at 2127.
131d., quoting NLRB v. Teamsters Local 449, 353 U.S. 87, 96 (1957) (Buffalo Linen).
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VI
Enforcement Litigation

A. Jurisdiction

Section 2(2) of the Act exempts from the Act’s coverage ‘‘any per-
son subject to the Railway Labor Act.”’ In United Parcel Service v.
NLRB,! a case involving both the scope of the Railway Labor Act
(RLA) and the Board’s authority to decide that issue, the District of
Columbia Circuit concluded that the labor relations between two sub-
sidiaries of United Parcel Service (UPS) and their 175,000 drivers
and parcel handlers continue to be governed by the National Labor
Relations Act (NLRA) rather than the RLA.

Although the UPS subsidiaries had consistently acknowledged the
NLRB’s jurisdiction in unfair labor practice proceedings from 1947
through 1991, they asserted in the instant case that they were instead
subject to the RLA because of their employees’ role in processing
and delivering ‘‘next day’’ packages and other parcels transported by
air by an UPS air subsidiary. The air subsidiary had been certified
to operate aircraft by the Federal Aviation Administration in 1988,
and its employees had been governed by the RLA since that time.
In upholding the NLRB’s assertion of jurisdiction, the court first con-

cluded that the Board had acted reasonably in deciding the issue itself = -

as an initial matter, rather than referring the case to the National Me-
diation Board (NMB) for an advisory opinion. In so holding, the
court determined that the Board’s decision not to refer the case to the
NMB was not arbitrary and was consistent with the Board’s past
practice of declining to refer when an employer has admitted jurisdic-
tion in the past, and has failed to-show an intervening material change
in circumstances. The court rejected UPS’ further argument that the
Board was required to refer the case because the NMB had ‘‘primary
jurisdiction’” over the matter, noting that the primary jurisdiction doc-
trine, which allocates jurisdiction between Federal courts and admin-
istrative agencies, ‘‘does not require a federal agency to respect the
policy choices of another such agency.’’2

Turning to the merits, the court agreed with the Board that the UPS

- ground subsidiaries constituted a ‘‘trucking service,”’ excluded from

the Railway Labor Act by section 1, first, of that statute. The court
distinguished cases in which the NMB has found trucking companies
that are affiliated with air or rail carriers, and whose operations are

192 F.3d 1221,
292 F.3d at 1224-1226.
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integrally related to those of the affiliated carriers, to be subject to
the RLA, agreeing with the Board that those cases were inapplicable
because UPS’ ground operation ‘‘does not receive even a tenth of its
business from its RLA associate, never mind receiving eight-tenths
[as in the cases relied on by the employer].”’ Thus, the court con-
cluded, the UPS ground subsidiaries did not ‘‘principally’’ serve the
air carrier, and therefore remained subject to the NLRA.3

B. Employer’s Right to Control Its Property

In Lechmere, Inc. v. NLRB,* the Supreme Court reaffirmed the gen-
eral rule, first enunciated in NLRB v. Babcock & Wilcox Co.5 that
Section 7 of the Act does not protect nonemployee union organizers
who trespass on an employer’s property to distribute union literature
to employees. During the year, two circuits, the Third and the District
of Columbia, reviewed and agreed with the Board’s conclusion that
this general rule against trespassory access also applies to nonemploy-
ees who are engaged in other kinds of Section 7 activity, such as
‘‘area standards’’ activityS or secondary consumer boycott activity. In
Carpenters v. NLRB,” the Third Circuit emphasized that Lechmere’s
concern with protecting private property interests was no less compel-
ling ‘““in a case in which a union was engaged in area standards
handbilling than in a case where the union was engaged in direct or-
ganizational activity.’’ Similarly, the District of Columbia Circuit, in
Commercial Workers Local 880 v. NLRB2B concluded that “‘it would
make no sense to hold that nonemployees have a greater right of ac-
cess when attempting to communicate with an employer’s customers
than when attempting to communicate with an employer’s employ-
ees.”’ ’

In Babcock,® the Supreme Court had also indicated that there were
two situations in which the general rule against trespassory access
would not apply. The Lechmere court specifically reaffirmed the ex-

istence of the first exception—the ‘‘inaccessibility’’ exception—and

termed it a ‘‘narrow one.”’!9 Under this exception, Section 7 is
deemed to protect union access to private property ‘‘where ’the loca-
tion of a plant and the living quarters of employees place the employ-
ees beyond the reach of reasonable union efforts to communicate with
them.”’’11 In Oakland Mall 11,12 the Board assumed without deciding
that this exception could apply to situations where the target of the

392 F.3d at 1226.

4502 U.S. 527 (1992) (Lechmere).

5351 U.S. 105 (1956) (Babcock).

6¢‘Area standards’’ activity seeks to protect those wages and benefit standards that a union has negotiated
for its members by exerting pressure on nonunion employers whose relatively low labor costs give them a
competitive advantage over employers having collective-bargaining agreements with a union. See Sears, Roe-
buck & Co. v. Carpenters, 436 U.S. 180, 206 fn. 42 (1978).

768 F.3d 71, 74, affg. Leslie Homes, Inc., 316 NLRB 123 (1995).

874 F.3d 292, 293-294, affg. Loehmann’s Plaza, 316 NLRB 109 (1995) (Loehmann's Plaza IIy and Oak-
land Mall, 316 NLRB 1160 (1995) (Oakland Mall IT).

9351 U.S. at 112-113.

10502 U.S. at 539.

117]bid., quoting Babcock, 351 U.S. at 113,

12316 NLRB at 1163 fn. 13.
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union’s message was the employer’s customers instead of the employ-
er’s employees. In keeping, however, with Lechmere’s emphasis on
the narrowness of the exception, the Board concluded that, for a
union to avail itself of the exception, it must be shown that ‘‘the use
of the mass media (such as newspapers, radio, and television) would
not be a reasonable alternative means for the [u]nion to communicate
its message.’’13 The District of Columbia Circuit in the Commercial
Workers Local 880 casel4 also affirmed this Board interpretation as
‘‘comport[ing] with Lechmere.’’15

Babcock’s second exception to the general rule against trespassory
access indicates that union representatives should be given access to
an employer’s private property if the employer ‘‘discriminate[s]
against the union by allowing other distribution.’’16 In the year, two
circuits, the Sixth and the Fourth, narrowed the Board’s construction
of the term ‘‘discrimination’’ in this context. In Cleveland Real Es-
tate Partners,'” the Board had determined that the employer improp-
erly discriminated when, on the one hand, it permitted the solicitation
of signatures for a ballot initiative and the solicitation of money by
school children for school projects but, on the other hand, prevented
the union from distributing ‘‘do-not-patronize’’ handbills. The Sixth
Circuit disagreed with the Board that the employer had engaged in
the kind of discrimination addressed by the second Babcock excep-
tion.18 The court held ‘‘that the term ‘discrimination’ as used in Bab-
cock means favoring one union over another, or allowing employer-
related information while barring similar union-related informa-
tion.”’1 And in Riesbeck Food Markets,2° the Board had held that
an employer could not adopt a policy which barred from its property
union picketing and handbilling containing a do-not-patronize mes-
sage aimed at its customers while at the same time allowing various
civic and charitable solicitations on its premises. The Fourth Circuit
in an unpublished decision denied enforcement of the Board’s
Order.2!

C. Unilateral Discontinuance of Discretionary
Wage Increases

In Daily News of Los Angeles v. NLRB,?2 the District of Columbia
Circuit upheld the Board’s finding that an employer violated Section
8(a)(5) and (1) of the Act by unilaterally discontinuing its merit in-
crease program during negotiations with a newly certified union. Prior
to the union’s certification, the employer had reviewed each employ-

13]1d. at 1163,

1474 F.3d 292.

151d. at 300

16351 U.S. at 112.

17316 NLRB 158 (1995).

18 Cleveland Real Estate Partners v. NLRB, 95 F.3d 457.
191d. at 465. '

20315 NLRB 940 (1994).

2191 F.3d 132,

2273 F.3d 406.
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ee’s performance annually; it retained discretion to determine the
amounts of individual increases, but virtually every employee whose
performance was found satisfactory received some increase. However,
after the union’s certification, the employer, while still giving annual
evaluations to all employees and merit increases to unrepresented em-
ployees, unilaterally ceased giving such increases to bargaining unit
employees, some of whom were told that they would have received
increases but for the pending contract negotiations.

The court had previously remanded the case to the Board because
of apparent inconsistencies in Board decisions and because it was not
clear that the Supreme Court’s decision in NLRB v. Katz,23 holding
that an employer may not unilaterally grant discretionary wage in-
creases, was applicable to a unilateral discontinuance of such in-
creases.2* On remand, the Board held that under Katz a unilateral
change in an established term or condition of employment is unlawful
whether it is beneficial or detrimental to employees, and that a policy
of granting merit increases can become an established term and con-
dition of employment even though the employer retains discretion as
to the amounts of individual increases.25

The court now agreed with the Board that the crucial question is
whether the employer has unilaterally changed the existing wage
structure; if so, the action is unlawful, whether the change is accom-
plished by granting increases or withholding them.26 The court also
upheld the Board’s finding that the merit increase program in this
case was an established term and condition of employment and there-
fore a mandatory subject of bargaining. Although, in the court’s view,
bargaining would not be required over totally discretionary wage in-
creases merely because their timing was fixed, the employer’s discre-
tion here was constrained both by its established procedures for eval-
uating employees and by its fixed criteria for making each individual
merit decision. The employer had denied increases only to employees
whose evaluations were unsatisfactory or who were already at the top
of the salary scale. Because the criteria for determining wage in-
creases were fixed, the employer was obligated to continue applying
the same criteria. Having based wage decisions on individualized
merit evaluations, it was obliged to continue making such evaluations.
However, instead of doing so, and possibly concluding that no em-
ployee was entitled to an increase, the employer had made a broad
policy determination that, regardless of their individual merit, no unit
employees would receive pay raises. This across-the-board decision
was an impermissible unilateral change in a mandatory subject of bar-
gaining. Because such a unilateral change necessarily interferes with
the bargaining process, it could not be a legitimate bargaining weap-
on.2’

23369 U.S. 736 (1962).

24 Daily News of Los Angeles v. NLRB, 979 F.2d 1571 (D.C. Cir. 1992).
25 Daily News of Los Angeles, 315 NLRB 1236 (1994).

2673 F.3d at 411,

271d. at 412-414.
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D. Employer Polling of Employees About Their Continued
Support of an Incumbent Union

Under the Board’s longstanding rule, an employer violates Section
8(a)(5) and (1) of the Act by conducting a poll of its employees about
their continued support for their union unless, prior to the poll, the
employer possesses a good-faith reasonable doubt, based on objective

_evidence, as to the union’s continued majority status. That standard

is the same as the standard required by the Board to justify an em-
ployer’s withdrawal of recognition from an incumbent union or to
conduct an election on a petition filed by an employer. In the face
of rejection and criticism of its polling standard by three courts of
appeals,2® the Board, in 1991, reexamined its position in Texas Petro-
chemicals Corp.?° The Board there reaffirmed its policy, determining
that its ‘‘reasonable doubt’’ standard for polling is more consistent
with the ultimate goal of the Act—stability in collective-bargaining
relationships—than is the less stringent standard favored by the courts

of appeals that had rejected the Board’s rule.30

In Allentown Mack Sales & Service v. NLRB,3! a divided panel of
the District of Columbia Circuit upheld the Board’s ‘‘reasonable
doubt’’ standard for polling. The court acknowledged that the Fifth,
Sixth, and Ninth Circuits have rejected the Board’s standard for poll-
ing, but it disagreed with the analysis of those courts. The court ob-
served that even if those courts’ ‘‘basic proposition’’ were correct—
“‘that the standard for polling should be lower than the standard for
withdrawal of recognition’’—that would not necessarily lead to the
conclusion that the Board’s polling standard should be relaxed. The
same objective, the court noted, could be accomplished by raising the
Board’s withdrawal of recognition standards.32 The court also noted
that the standard adopted by the other courts of appeals has itself cre-
ated an anomaly, by making it easier for an employer to conduct an
unsupervised poll than to obtain a Board-supervised election.33

Unlike the other circuits, the District of Columbia Circuit found the
polling standard to be an area in which deference to the Board is ap-
propriate, because nothing in the Act specifically governs employee
polling. Recognizing the Board’s concern that polling employees
about their support for an incumbent union is potentially, if not inher-
ently, both disruptive of the collective-bargaining relationship and

28NLRB v. A. W. Thompson, Inc., 651 F.2d 1141, 1145 (5th Cir. 1981); Thomas Industries v. NLRB, 687
F.2d 863, 867-869 (6th Cir. 1982). Forbidden City Restaurant v. NLRB, 736 F.2d 1295, 1298-1299 (9th
Cir. 1984).

29296 NLRB 1057 (1989), remanded as modified 923 F.2d 393 (5th Cir. 1991).

30296 NLRB at 1061. ’

3183 F.3d 1483.

32]1d. at 1486.

31d,

2
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also unsettling to the employees involved, the court concluded that
““[iln light of these dangers, the Board, in its expert judgment, rea-
sonably limited the circumstances in which employers may conduct
polls.”’34

341d.




VII
Injunction Litigation
A. Injunction Litigation Under Section 10(j)

Section 10(j) of the Act empowers the Board, in its discretion, after
issuance of an unfair labor practice complaint against an employer or
a labor organization, to petition a U.S. district court for appropriate,
temporary injunctive relief or restraining order in aid of the unfair
labor practice proceeding, while the case is pending before the
Board.! In fiscal 1996, the Board filed a total of 38 petitions for tem-
porary relief under the discretionary provisions of Section 10(j): 35
against employers and 3 against both an employer and a labor organi-
zation. Eleven cases authorized in the prior year were also pending
~ at the beginning of the year. Of these 49 cases, 13 were either settled
or adjusted prior to court action. One case was withdrawn prior to
court decision because of changed circumstances. Injunctions were
granted in 24 cases and denied in 6 cases. Five cases remained pend-
ing at the end of the fiscal year.

District courts granted injunctions against employers in 23 cases
and against both an employer and a labor organization in 1 case.
Among the violations were employer interference with nascent union
organizing campaigns, including one case where an employer’s viola-
tions precluded a fair election and warranted a remedial bargaining
order based on a union’s showing of a majority of authorization
cards,? several cases where an employer withdrew recognition from
an incumbent union, several cases where a successor employer re-
fused to recognize and bargain with an incumbent union,3 and several
cases where an employer was refusing to bargain in good faith w1th
a union.

One of the cases decided during the fiscal year involved an orga-
nizing campaign among some 200 unit employees.* One employee,
assisted by a coworker, generated interest in the union among some
31 coworkers and scheduled a meeting with the union. The day be-
fore the scheduled union meeting, the primary employee union sup-

18See, e.g., Silverman v. Major League Baseball Player Relations C. i 67 F.3d 1054 (2d Cir. 1995),
discussed in the 1995 Annual Report; Miller v. California Pacific Medical Center, 19 F.3d 449 (9th Cir.
1994)(en banc); and Frye v. Specialty Envelope, 10 F.3d 1221 (6th Cir. 1993), discussed in the 1994 Annual
Report.

2Schaub v. Spen-Tech Machine Corp., 152 LRRM 2565 (E.D. Mich.). See generally NLRB v. Gissel Pack-
ing Co., 395 U.S. 575 (1969).

3See generally NLRB v. Burns Security Services, 406 U.S. 272 (1972).

4Dunbar v. Northern Lights Enterprises, 153 LRRM 2457 (N.D.N.Y.).
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porter was given a written reprimand, allegedly for poor work per-
formance, and was then discharged the next day. That evening, only
eight employees were willing to sign a sign-in sheet at the union
meeting. Several other employees who also attended the meeting did
not sign the list. The district court found reasonable cause to believe
that the employer’s business justifications for the reprimand and dis-
charge were pretextual and that its conduct was unlawful. The court
also concluded that interim relief under Section 10(j), including the
reinstatement of the primary union activist, was also ‘‘just and prop-
r.”’ The court noted the circumstantial evidence that the employer
intended the discharge to ‘‘quash’’ union activity at its facility-and
- concluded that ‘‘if the injunctive relief is not granted, the ability of
workers to organize will be significantly injured pending a final deter-
mination by the NLRB.’’3 The court also rejected a delay defense
raised by the employer, stating that the 4 months that had passed be-
tween the filing of the original Board charge and the 10(j) petition
was ‘‘entirely reasonable’’ and ‘‘[d]elay is only significant if the
harm has occurred and the parties cannot be returned to the status quo
or if the Board’s final order is hkely to be as effective as an order
for interim relief.’’¢

The Agency continued to enjoy very good success before the U.S.
district courts in Burns successorship cases where it is also alleged
that the employer discriminatorily refused to consider for hire or hire
the unionized employees of the predecessor employer in order to
avoid a bargaining obligation with the predecessor’s incumbent
union.” During the fiscal year, district courts in Puerto Rico and
Washington granted injunctions in this type of case.®

During the fiscal year the Board successfully obtained an interim
bargaining order in Louisiana in an unlawful withdrawal of recogni-
tion case. In Kaplan v. Formosa Plastics Corp., Louisiana,® the in-
cumbent union had been certified by the Board and its last collective-
bargaining agreement had expired in September 1992. The company
conceded that there was reasonable cause to believe that the employer

had made unilateral changes in unit employees’ working conditions,

disparately treated union supporters, and refused to recognize and bar-
gain with the union. The court found that these violations diminished
union support and, together with evidence of prior violations, con-
stituted sufficient evidence of a need for interim relief to preserve the
status quo pending the Board’s completion of its procedures. Thus,
the court found that ‘‘the injunction will further the statutory policies
established by the Congress that employees should be able to select
their own bargaining representative without coercion by the em-
ployer.”’10 The court also rejected the employer’s defense based on

S1d. at 2464.

6Id. at 2463—f464 quoting from Aguayo v. Tomco Carburetor Co., 853 F.2d 744, 750 (9th Cir. 1988).

7See generally U.S. Marine Corp. v. NLRB, 944 F.2d 1305 (7th Cir. 1991), cert. denied 503 U.S. 936
(1992); Scott v. El Farra Enterprises, d/bla Bi-Fair Market, 863 F.2d 670 (9th Cir. 1988) (10(j) proceeding).

8Asseo v. Le Rendezvous Restaurant, 913 F.Supp. 89 (D.P.R.); Nelson v. Western Plant Services, 152
LRRM 2633 (W.D.Wash.).

9 Civil Action No. 96-228-A (M.D La.).

101d,, slip op. at 5.
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the alleged untimeliness of the Regional Director’s injunction request,
stating that ‘‘[t]he court agrees that it is unrealistic to believe that at
this point it can completely return the parties to their former posi-
tions, but it is still the case that enjoining respondent is the only way
available to the court to stop or at least slow down the drifting of
the parties away from those positions.’’11

Another district court also granted interim relief against an unlaw-
ful withdrawal of recognition.!? Some 18 months previously, the
independent union which had represented the employees of the em-
ployer lawfully merged with a local union affiliated .with an inter-
national union and the employer had since that time dealt with the
affiliated local. The case arose when the ‘‘old’’ independent union as-
serted a right to disaffiliate from the local union, claiming fraud and
lack of due process in the original affiliation or merger process. The
employer withdrew recognition from the affiliated local and resumed
recognition of the ‘‘old’’ independent union. The Board claimed that
both actions were unlawful. The district court found reasonable cause
to believe that the Board’s legal positions were well founded and that
the potential erosion of employee support for the affiliated local union
and the conferring of unwarranted prestige on the ‘‘old’’ independent
union warranted injunctive relief.

Two appellate court decisions on 10(j) matters, which issued in the
fiscal year, are noteworthy. In NLRB v. Electro-Voice, Inc.,13 the Sev-
enth Circuit issued its first interim bargaining order pursuant to NLRB
v. Gissel Packing Co.14 Initially, the court clarified the evidentiary
burdens required to prove the four equitable criteria necessary for ob-
taining 10(j) relief in that circuit. 'The court approved ‘a *‘sliding
scale’’ analysis in which a strong showing under either the *‘likeli-
hood of success’’ or ‘‘balancing of harms’’ criteria can offset a weak-
er showing under the other.!> The court also held that the Regional
Director satisfies the likelihood of success test by demonstrating a
better than negligible chance of prevailing on the merits of the allega-
tions before the Board.1é Applying this test, the Seventh Circuit found
that the district court made clearly erroneous factual findings and
committed legal errors in denying interim injunctive relief. Applying
its “‘likelihood of success’’ analysis to allegations of mass discharge
and of solicitation of grievances, interrogations, and threats of plant
closure, the circuit court reversed the district court’s conclusion and
found that the Regional Director had shown a better than negligible
chance of success. In particular, the court found the district court
erred refusing to find likelihood of success where the issue turned on
credibility alone. Even where the parties presented conflicting testi-
mony, the test was satisfied where the Regional Director ‘‘proceeded
under established legal theories and presented evidence sufficient to

1171d.,, slip op. at 6.

12 pgscarell v. X-L Plastics, Civil No. 96-3383 (WGB) (D.N.L.).
1383 F.3d 1559 (7th Cir.).

14395 U.S. 575.

1583 F.3d at 1568.

16 Tbid.
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demonstrate that she has a better than negligible chance of prevailing
before the Board.’’17 Contrary to the district court, the Seventh Cir-
cuit also concluded that the unfair labor practices had a ‘‘remarkable
chilling effect on the employees’ efforts to organize’’18 It concluded
that an interim bargaining order was just and proper because ‘‘[tlhe
deprivation to employees from the delay in bargaining and the dimi-
nution of union support is immeasurable’’!® In balancing the harms
in favor of the Regional Director, the court rejected the employer’s
claim that reinstatement of the terminated employees would be harm-
ful to productivity or discipline.

The second case, Rivera-Vega v. ConAgra, Inc.,2° involved various
violations during bargaining for a successor contract. The company
refused to provide relevant financial information to an incumbent
union which tainted the company’s declared impasse, its subsequent
unilateral changes in employee working conditions, and its lockout in
furtherance of its bargaining position. The First Circuit affirmed the
district court’s grant of an interim injunction, including an order to
bargain with the union, provide it with the requested financial infor-
mation, rescind the unilateral changes, and reinstate the locked out
employees, displacing newly hired and reassigned employees. In
reaching its decision, the First Circuit concluded that there was rea-
sonable cause to believe that the employer engaged in the alleged un-
fair labor practices. The court further concluded that the lockout, di-
rected to the entire work force, increased the potential for irreparable
harm to the union’s support among employees and that ‘‘the very real
danger that the union would lose support because of unfair:labor
practices committed by the employer, combined with the actual finan-
cial harm to the employees, outweighs any harm which granting pre-
liminary injunctive relief may cause the employer.’’2! In reaching this
conclusion, the First Circuit rejected the employer’s argument that in-
terim relief would cause it to lose market share which could not be
recouped if the Board ultimately ruled in the employer’s favor.

B. Injunction Litigation Under Section 10(1)

Section 10(1) imposes a mandatory duty on the Board to petition
for “‘appropriate injunctive relief’’ against a labor organization or its
agent charged with a violation of Section 8(b)(4)(A), (B), and (C),22

1783 F.3d at 1571.

1883 F.3d at 1572.

1983 F.3d at 1573.

20 70 F.3d 153 (1st Cir.).

2170 F.3d at 164.

22 Sec. 8(b)(4)(A), (B), and (C), as enacted by the Labor Management Relations Act of 1947, prohibited
certain types of secondary strikes and boycotts, strikes to compel employers or self-employed persons to join
labor or employer organizations, and strikes against Board certifications of bargaining representatives, These
provisions were enlarged by the 1959 amendments of the Act (Title VII of Labor-Management Reporting
and Disclosure Act) to prohibit not only strikes and the inducement of work stoppages for these objects but
also to proscribe threats, coercion, and restraint addressed to employers for these objects, and to prohibit con-
duct of this nature where an object was to compel an employer to enter into a hot cargo agreement declared
unlawful in another Section of the Act (Sec. 8(¢)).
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or Section 8(b)(7),23 and against an employer or union charged with
a violation of Section 8(e),24 whenever the General Counsel’s inves-
tigation reveals ‘‘reasonable cause to believe that such charge is true
and a complaint should issue.’’ In cases arising under Section 8(b)(7),
however, a district court injunction may not be sought if a charge
under Section 8(a)(2) of the Act has been filed alleging that the em-
ployer had dominated or interfered with the formation or administra-
tion. of a labor organization and, after investigation, there is ‘‘reason-
able cause to believe such charge is true and that a complaint should
issue.”” Section 10(1) also provides that 1ts provisions shall be applica-
ble, ‘‘where such relief is appropriate,’”’ to threats or other coercive
conduct in support of jurisdictional disputes under Section 8(b)(4)(D)
of the Act.?5 In addition, under Section 10(l) a temporary restraining
order pending the hearing on the petition for an injunction may be
obtained, without notice to the respondent, on a showing that ‘‘sub-
stantial and irreparable injury to the charging party will be unavoid-
able’’ unless immediate injunctive relief is granted. Such ex parte re-
lief, however, may not extend beyond 5 days.

In this report period, the Board filed 19 petitions for injunctions
under Section 10(l). Of the total caseload, comprised of this number
together with seven cases pending at the beginning of the period, nine
cases were settled, one was dismissed, one continued in an inactive
status, two were withdrawn, and eight were pending court action at
the close of the report year. During this period, five petitions went
to final order, the courts granting injunctions in five cases and deny-
ing none. Injunctions were issued in two cases involving-secondary
boycott action proscribed by Section 8(b)(4)(B), as well as in in-
stances involving a violation of Section 8(b)(4)(A), which proscribes
certain conduct to obtain hot cargo agreements barred by Section
8(e). There were no injunctions granted in cases involving jurisdic-
tional disputes in violation of Section 8(b)(4)(D). Injunctions were
also issued in one case to proscribe alleged recognitional or organiza-
tional picketing in violations of Section 8(b)(7).

Of the cases settled, four involved secondary boycotts under the
proscriptions of Section 8(b)(4)(B). Two involved jurisdictional dis-
putes under Section 8(b)(4)(D); two involved recognitional or organi-
zational picketing under Section 8(b)(7); and one 1nvolved a combina-
tion of Section 8(b)(4)(B) and (e).

23Sec. 8(b)(7), incorporated in the Act by the 1959 amendments, makes organizational or recognitional
picketing under certain circumstances an unfair labor practice.

24Sec. 8(e), also incorporated in the Act by the 1959 amendments, makes hot cargo agreements unlawful
and unenforceable, with certain exceptions for the construction and garment industries.

25 Sec. 8(b)(4)(D) was enacted as part of the Labor Management Relations Act of 1947.
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VIII
Contempt Litigation

In fiscal year 1996, 144 cases were referred to the Contempt Liti-
gation Branch for advice, or for consideration for contempt or other
appropriate action to achieve compliance with court decrees, com-
pared to 112 cases in fiscal year 1995. In addition, the Branch con-
ducted 47 asset/entity database investigations to assist Regions in
their compliance efforts. Voluntary compliance was achieved in 26
cases during the fiscal year, without the necessity of filing a contempt
petition, while in 33 others, it was determined that contempt was not
warranted. :

During the same period, 15 civil contempt proceedings were insti-
tuted as compared to 12 civil proceedings in fiscal year 1995. These
included two motions for the assessment of fines and/or writs of body
attachment. In addition, one criminal contempt motion, two motions
for protective restraining orders, one motion for a writ of
nondischargeability under the Bankruptcy Act, one motion to void
fraudulent transfers, and one garnishment proceeding under the Fed-
eral Debt Collection Procedures Act (FDCPA) were initiated during
the year. Fourteen civil contempt or equivalent adjudications were
awarded in favor of the Board, and two orders were entered granting
temporary injunctive relief.

During the fiscal year, the Contempt Litigation Branch collected
$75,000 in fines and $464,324 in backpay, while recouping $167,577
in court costs and attorneys’ fees incurred in contempt litigation. We
also secured a $50,000 performance bond in one case, and froze
$800,000 in assets in another, to assure compliance.

A number of proceedings during the fiscal year were noteworthy.
In NLRB v. Pilgrim Industries,! the Board instituted civil contempt
proceedings against the company for repeatedly making unilateral
changes in its health care benefits. After a hearing before a court-ap-
pointed Special Master and the issuance of the Special Master’s deci-
sion, the court held Pilgrim in civil contempt for violating a 1992
Fifth Circuit order. The contempt order, which became final on May
30, 1996, required Pilgrim, among other things, to expeditiously re-
store the employees’ health care benefits to the levels that existed in
1988; to mail notices of the contempt adjudication to all employees;
to make the employees whole for any losses suffered as a result of
the unlawful increase in health care premiums; and to pay the Board’s

I No. 91-4577 (Sth Cir.).
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costs and attorneys’ fees. After subsequent negotiations, the company
paid $974,000 in insurance premium refunds to present and former
employees and $100,000 to cover the Board’s costs and attorneys’
fees, and entered into a collective-bargaining agreement with the
Union.

In Crystal Window Cleaning Co.,2 the Board, for the first time,
sought felony sanctions against a company president for willfully dis-
obeying several orders of the United States Court of Appeals for the
Sixth Circuit, including a September 23, 1991 judgment, an April 28,
1993 civil contempt adjudication, and a July 8, 1993 purgation. Fol-
lowing a jury trial in this criminal case the defendant Thomas R.
Hochschild, was convicted on all counts of the criminal contempt in-
dictment. He was subsequently ordered imprisoned for a term of 18
months by the Honorable Paul R. Matia, United States District Court
Judge for the Northern District of Ohio.

Finally, the Board’s Contempt Branch was successful in obtaining
pendente lite injunctive relief in two significant cases. In United
States Service Industries,? the Board’s Contempt Branch obtained an
interim injunction under Section 10(e) of the Act prohibiting United
States Service Industries (USSI) from threatening, interrogating, or in
any other manner interfering with janitorial employees’ Section 7
rights. The injunction also contains certain unusual affirmative provi-
sions meant to dispel the coercive atmosphere left by USSI’s unfair
labor practices, including a provision requiring USSI to mail copies
of the court order, in English and Spanish, to employees’ homes; hold
meetings of the janitors during working time and read the injunction
in English and Spanish, with a representative of the Union present;
and to grant the Union reasonable access to the Respondent’s employ-
ees at their worksites in nonwork areas during employees’
nonworktime. And in NLRB v. Maddox,* the Seventh Circuit froze
more than $800,000 in proceeds from a lawsuit in the Respondent’s
favor pending the outcome of a Board backpay proceeding in which
both the company and its president were to be named as liable for
the calculated backpay. Facing the loss of the use of those funds for
an indefinite period, the Respondent settled with the Board.

2No. 96-3517 (sub nom. U.S. v. Hochschild).
3319 NLRB 231 (Chairman Gould and Members Browmng and Cohen).
4No. 94-1307 (7th Cir.).




IX
Special Litigation
~A. Litigation Concerning the Board’s Jurisdiction

In Operating Engineers Local 70 v. NLRB,! a union unsuccessfully
sought district court review of the Board’s application of its standard
for exercising jurisdiction over employers who cede some control
over working conditions to a political subdivision. In 1993, Aramark
Corporation contracted to provide food services to a local school dis-
trict, and the company subsequently hired employees for this purpose.
Local 70, International Union of Operating Engineers, which was the
recognized representative of food service workers employed directly
by the school district, commenced a state administrative proceeding
seeking accretion of the Aramark employees into the unit of school
district employees. Aramark then commenced a representation pro-
ceeding with Region 18. The union sought to dismiss the Board pro- .
ceeding, contending that the Board lacked jurisdiction under Section
2(2) of the Act because Aramark had ceded control over its own em-
ployees’ working conditions to the school district, allegedly a political
subdivision. Applying the Board’s standard in Management Training
Corp.,2 the Regional Director directed an election, which the union
lost. The union filed suit in Federal district court, arguing that the
Management Training standard exceeds the Board’s statutory author-

ity because it effectively subjected the school district to the Board’s

jurisdiction. Applying the rule that a clear violation of a mandatory
provision of the Act is a prerequisite for district court jurisdiction
over an action challenging a Board representation decision, the dis-
trict court granted the Board’s motion to dismiss for lack of jurisdic-
tion. The court held that the Board had not violated a mandatory pro-
vision of the Act because the agency had not purported to exercise
jurisdiction over the school district or the school district’s own em-
ployees, and because the Management Training standard explicitly
recognizes that the Board will exercise its authority only where the
statutory definition of employer is satisfied.

In another case,3 the District Court for the Eastern District of North
Carolina issued a preliminary injunction halting the Board’s represen-
tation proceeding until such time as the District Court concludes that
the Board has complied with the mandate of 29 U.S.C. §159(c)(1)

1 940 F.Supp. 1439 (D.Minn.).
2 317 NLRB 1355 (1995).
3 Perdue Farms, Inc. v. NLRB, 935 F.Supp. 713 (E.D.N.C.), appeal pending No. 96-2128 (4th Cir.).
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by conducting an appropriate investigation into allegations that the
petitioning union had forged signatures on authorization cards relied
on to secure the conduct of an election. The court found that both
prongs of the test for jurisdiction over Board representation proceed-
ings set forth in Leedom v. Kyne,* had been met. As to the first
prong, the court found that the Board violated a clear statutory man-
date by departing from the Board’s Casehandling Manual and/or from
established ‘‘policy’’ during its investigation of Perdue’s allegations
that United Food and Commercial Workers (UFCW) had made a
fraudulent showing of employee interest. As to the second prong, the
district court found that the availability of review of Perdue’s forgery
allegations both before the Board and the circuit court was “‘illusory’’
or ‘“‘irrelevant’’ in light of the ‘‘passage of time’’ and other factors
which would detract from the meaningfulness of such review.

B. Subpoena Enforcementv-Proceeding

In NLRB v. Carolina Food Processors,5 the Fourth Circuit re-
affirmed the Board’s broad power to issue prehearing, investigatory
subpoenas. Subsequent to an election loss, a union filed unfair labor
practice charges and requested a Gissel bargaining order. The union
alleged that a majority of bargaining unit employees had signed au-
thorization cards, but that the employer had undermined the union’s
majority through unfair labor practices. To determine the authenticity
of the authorization cards, the General Counsel issued investigatory
subpoenas for official forms containing the employees’ signatures.
The employer refused to comply, and the Board sought subpoena en-
forcement in district court. The Fourth Circuit affirmed the district
court’s order of enforcement. The appellate court rejected the compa-
ny’s arguments that Board subpoenas must be returnable at a hearing,
that the General Counsel was engaging in impermissible pretrial dis-
covery, and that it would violate the company’s due process rights
to give the General Counsel access to signature samples prior to the
unfair labor practice hearing, unless the company was given access
to the authorization cards to conduct its own forgery investigation.

C. The Authority of the General Counsel

In Beverly Health Services v. Feinstein,” the District Court for the
District of Columbia dismissed a suit against the General Counsel al-
leging a breach of a written agreement between Beverly and the Gen-
eral Counsel which governed how unfair labor practice charges would
be processed and complaints issued against Beverly. After issuance
of a particular unfair labor practice complaint, Beverly filed suit in
court, asserting that the General Counsel’s administrative complaint
breached the agreement. Beverly sought to enjoin the administrative

4 358 U.S. 184 (1958).

581 F.3d 507.

6 Gissel Packing Co., 395 U.S. 525 (1969).
7152 LRRM 2868 (D.D.C.)
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prosecution of the unfair labor practice complaint. In dismissing the
action, the district court reasoned that it is ‘‘well settled that a federal
district court does not have jurisdiction to enjoin or restrain the Board
or its agents from conducting unfair labor practice proceedings[,]’’
and that exclusive review of unfair labor practice proceedings abides
in the courts of appeals.® The district court further concluded that the
case did not fall within the Leedom v. Kyne® exception to such exclu-
sive review, since the claim was based on an alleged violation of an
agreement between the parties, rather than a provision of the Labor
Act, and Beverly would have the normal opportunity through Section
10 of the Act to raise any arguments before an administrative law
judge, the Board, and a court of appeals. In addition, the court rea-
soned that Beverly’s complaint should be dismissed because the Gen-
eral Counsel’s conduct at issue was an exercise of unreviewable pros-
ecutorial discretion. ‘“That Beverly complains that issuance of the
complaint violates the Agreement between the parties does not alter
the prosecutorial nature of the decision.’’10

D. Freedom of Information Act

In Avondale Industries v. NLRB,!1 the Fifth Circuit reversed the
order of the District Court for the Eastern District of Louisiana which
had found certain marked Board voting lists protected from disclosure
under Exemption 6 of the Freedom of Information Act (FOIA). The
voting lists contained employee names, home addresses, and marks
indicating that the named persons had voted without challenge, or had
appeared to vote, were challenged and for this reason had a “‘C”’
marked next to their names. The Board asserted that the marked vot-
ing lists were protected under FOIA Exemption 6, 7(A), and 7(C),
primarily on the basis that disclosure would constitute an invasion of
the employees’ personal privacy. The Fifth Circuit found that Exemp-
tion 6, which protects against clearly unwarranted invasions of per-
sonal privacy, did not apply to protect the Board’s voting lists. The
court balanced the privacy interests of the employees against the pub-
lic interest in disclosure. It found that the employees had only a mini-
mal privacy interest concerning records indicating whether or not they
voted. The court found the employees no longer had a privacy inter-
est in the nondisclosure of their names and home addresses since
unmarked voting lists from the election were available as part of the
NLRB representation case record. By contrast, the court held that the
public interest in monitoring Board conduct of elections was ‘‘signifi-
cant.’”’ Accordingly, the court concluded that Exemption 6 did not
apply. In addition, the court found that Exemption 7 did not apply
because, it concluded, the evidence did not support a finding that the
records were compiled for a law enforcement purpose.

81d. at 2869.

9358 U.S. 184 (1958).
10152 LRRM at 2870.
1190 F.3d 955.
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APPENDIX

GLOSSARY OF TERMS USED IN STATISTICAL TABLES

The definitions of terms contained in this glossary are not intended for general application
but are specifically directed toward increasing comprehension of the statistical tables that
follow. Thus the definitions are keyed directly to the terms used in such tables.

Adjusted Cases

Cases are closed as ‘‘adjusted’’ when an informal settlement agreement is executed and
compliance with its terms is secured. (See ‘‘Informal Agreement,”’ this glossary.) In
some instances; a written agreement is not secured but appropriate remedial action is
taken so as to render further proceeding unnecessary. A central element in an ‘‘adjusted’
case is the agreement of the parties to settle differences without recourse to litigation.

Advisory Opinion Cases
See *‘Other Cases—AQO’’ under ‘‘Types of Cases.”’

Agreement of Parties

See ‘‘Informal Agreement’’ and ‘‘Formal Agreement,’’ this glossary. The term ‘‘agreement”’
includes both types.

Amendment of Certification Cases
See ‘‘Other Cases—AC”’ under ‘‘Types of Cases.”’

Backpay

Amounts of money paid or to be paid employees as reimbursement for wages lost because
they were discriminatorily discharged or unlawfully denied employment, plus interest on
such money. Also included is payment for bonuses, vacations, other fringe benefits, etc.,
lost because of the discriminatory acts, as well as interest thereon. All moneys noted
in table 4 have been reported as paid or owing in cases closed during the fiscal year.
(Installment payments may protract some payments beyond this year and some payments
may have actually been made at times considerably in advance of the date a case was
closed; i.e., in a prior fiscal year.)

Backpay Hearing

A supplementary hearing to receive evidence and testimony as to the amount of backpay
due discriminatees under a prior Board or court decree.

Backpay Specification

The formal document, a ‘‘pleading,’’ which is served on the parties when the Regional
Director and the respondent are unable to agree as to the amounts of backpay due
discriminatees pursuant to a Board order or court decree requiring payment of such backpay.
It sets forth in detail the amount held by the Regional Director to be owing each discriminatee
and the method of computation employed. The specification is accompanied by a notice
of hearing setting a date for a backpay hearing.
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Case

A ‘‘case” is the general term used in referring to a charge or petition filed with the
Board. Each case is numbered and carries a letter designation indicating the type of
case. See ‘‘Types of Cases.”’

Certification

A certification of the results of an election is issued by the Regional Director or the
Board. If a union has been designated as the exclusive bargaining representative by a
majority of the employees, a certification of representative is issued. If no union has
received a majority vote, a certification of results of election is issued.

Challenges

The parties to an NLRB election are entitled to challenge any voter. At the election
site, the challenged ballots are segregated and not counted when other ballots are tallied.
Most frequently, the tally of unchallenged ballots determines the election and the challenged
ballots are insufficient in number to affect the results of the election. The challenges
in such a case are never resolved, and the certification is based on the tally of (unchallenged)
ballots.

When challenged ballots are determinative of the result, a determination as to whether
or not they are to be counted rests with the Regional Director in the first instance,
subject to possible appeal to the Board. Often, however, the ‘‘determinative’” challenges
are resolved informally by the parties by mutual agreement. No record is kept of nondeter-
minative challenges or determinative challenges which are resolved by agreement prior
to issuance of the first tally of ballots.

‘Charge

A document filed by an employee, an employer, a unibn, or an individual alleging that
an unfair labor practice has been committed. See ‘‘C Case’’ under ‘‘Types of Cases.”

Complaint

The document which initiates ‘‘formal’’ proceedings.in an unfair labor practice case.
It is issued by the Regional Director when he or she concludes on the basis of a
completed investigation that any of the allegations contained in the charge have merit
and adjustment or settlement has not been achieved by the parties. The complaint sets
forth all allegations and information necessary to bring a case to hearing before an administra-
tive law judge pursuant to due process of law. The complaint contains a notice of hearing,
specifying the time and place of hearing.

Election, Runoff

An election conducted by the Regional Director after an initial election, having three
or more choices on the ballot, has turned out to be inconclusive (none of the choices
receiving a majority of the valid votes cast). The Regional Director conducts the runoff
election between the choices on the original ballot which received the highest and the
next highest number of votes.

Election, Stipulated

An election held by the Regional Director pursuant to an agreement signed by all the
parties concerned. The agreement provides for the waiving of hearing and the establishment
of the appropriate unit by mutual consent. Postelection rulings are made by the Board.

.Eligible Voters

Employees within an appropriate bargaining unit who were employed as of a fixed date
prior to an election, or are otherwise qualified to vote under the Board’s eligibility rules.
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Fees, Dues, and Fines

The collection by a union or an employer of dues, fines, and referral fees from employees
may be found to be an unfair labor practice under Section 8(b)(1)(A) or (2) or 8(a)(1)
and (2) or (3), where, for instance such moneys were collected pursuant to an illegal
hiring hall arrangement, or an invalid or unlawfully applied union-security agreement;
where dues were deducted from employees’ pay without their authorization; or, in the
cases of fines, where such fines restrained or coerced employees in the exercise of their
rights. The remedy for such unfair labor practices usually requires the reimbursement
of such moneys to the employees.

Fines
See “‘Fees, Dues, and Fines."’

Formal Action

Formal actions may be documents issued or proceedings conducted when the voluntary
agreement of all parties regarding the disposition of all issues in a case cannot be obtained,
and where dismissal of the charge or petition is not warranted. Formal actions, are,
further, those in which the decision-making authority of the Board (the Regional Director
in representation cases), as provided in Sections 9 and 10 of the Act, must be exercised
in order to achieve the disposition of a case or the resolution of any issue raised in
a case. Thus, formal action takes place when a Board decision and consent order is
issued pursuant to a stipulation, even though the stipulation constitutes a voluntary agreement.

Formal Agreement (in unfair labor practice cases)

A written agreement between the Board and the other parties to a case in which hearing
is waived and the specific terms of a Board order agreed upon. The agreement may
also provide for the entry of a consent court decree enforcing the Board order.

Compliance

The carrying out of remedial action as agreed upon by the parties in writing (see ‘‘Formal
Agreement,”’ ‘“‘Informal Agreement’’); as recommended by the administrative law judge
in the decision; as ordered by the Board in its decision and order; or decreed by the
court.

Dismissed Cases

Cases may be dismissed. at any stage. They are dismissed informally when, following
investigation, the Regional Director concludes that there has been no violation of the
law, that there is insufficient evidence to support further action, or for a variety of
other reasons. Before the charge is dismissed, however, the charging party is given the
opportunity to withdraw the charge by the administrative law judge, by the Board, or
"by the courts through their refusal to enforce orders of the Board.

Dues
See ‘‘Fees, Dues, and Fines.”

Election, Consent

An election conducted by the Regional Director pursuant to an agreement signed by
all parties concerned. The agreement provides for the waiving of a hearing, the establishment
of the appropriate unit by mutual consent, and the final determination of all postelection
issues by the Regional Director.
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Election, Directed

Board-Directed

An election conducted by the Regional Director pursuant to a decision and direction
of election by the Board. Postelection rulings are made by the Regional Director or
by the Board.

Regional Director-Direcfed .

An election conducted by the Regional Director pursuant to a decision and direction
of election issued by the Regional Director after a hearing. Postelection rulings are made
by the Regional Director or by the Board.

Election, Expedited

An election conducted by the Regional Director pursuant to a petition filed within 30
days of the commencement of picketing in a situation in which a meritorious 8(b)(7)(C)
charge has been filed. The election is conducted under priority conditions and without
a hearing unless the Regional Director believes the proceeding raises questions which
cannot be decided without a hearing.

Postelection rulings on objections and/or challenges are made by the Regional Director
and are final and binding unless the Board grants an appeal on appllcanon by one
of the parties.

Election, Rerun

An election held after an initial election has been set aside either by the Regional Director
or by the Board.

Informal Agreement (in unfair labor practice cases)

A written agreement entered into between the party charged with committing an unfair
labor practice, the Regional Director, and (in most cases) the charging party requiring
the charged party to take certain specific remedial action as a basis for the closing
of the case. Cases closed in this manner are included in ‘‘adjusted’” cases. -

Injunction Petitions

Petitions filed by the Board with respective U.S. district courts for injunctive relief under
Section 10(j) or Section 10(¢) of the Act pending hearing and adjudication of unfair
labor practice charges before the Board. Also, petitions filed with the U.S. court of
appeals under Section 10(e) of the Act. ‘

Jurisdictional Disputes

Controversies between unions or groupings of employees as to whlch employees will

- perform specific work. Cases involving jurisdictional disputes are received by the Board
through the filing of charges alleging a violation of Section 8(b)(4)(D). They are initially
processed under Section 10(k) of the Act which is concemed with the determination
of the jurisdictional dispute itself rather than with a finding as to whether an unfair
labor practice has been committed. Therefore, the failure of a party to comply with
the Board’s determination of dlspute is the basis for the issuance of an unfair labor
practice complaint and the processing of the case through usual unfair labor practice
procedures.

Objections
Any party to an election may file objections alleging that either the conduct of the
election or the conduct of a party to the election failed to meet the Board’s standards.
An election will be set aside if eligible employee-voters have not been given an adequate
opportunity to cast their ballots, in secrecy and without hindrance from fear or other
interference with the expression of their free choice.
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Petition

See ‘“‘Representation Cases.’’ Also see *‘Other Cases—AC, UC, and UD’’ under ‘‘Types
of Cases.”’

-

Proceeding

One or more cases included in a single litigated action. A ‘‘proceeding’’ may be a
combination of C and R cases consolidated for the purpose of hearing. : :

Representation Cases

This term applies to cases bearing the alphabetical designations RC, RM, or RD. (See
“R Cases’’ under *‘Types of Cases,” this glossary, for specific definitions of these terms.)
All three types of cases are included in the term ‘‘representation’’ which deals generally
with the problem of which union, if any, shall represent employees in negotiations with
their employer. The cases are intitated by the filing of a petition by a union, an employer,
or a group of employees. ’

Representation Election

An election by secret batlot conducted by the Board among the employees in an appropriate
collective-bargaining . unit to determine whether the employees wish to be represented
by a particular labor organization for purposes of collective bargaining. The tables herein
reflect only final elections which result in the issuance of a certification of representative
if a union is chosen, or a certification of results if the majority has voted for ‘‘no

union,

Situation

One or more unfair labor practice cases involving the same factual situation. These cases
are processed as a single unit of work. A situation may include one or more CA cases,
a combination of CA and CB cases, or combination of other types of C cases. It does
not include representation cases.

vT-ypes of Cases

General:

Letter designations are given to all cases depending upon the subsection of the
Act allegedly violated or otherwise describing the general nature of each case.
Each of the letter designations appearing below is descriptive of the case it is
associated with.

C Cases (unfair labor practice cases)

A case number which contains the first letter designation C, in combination with
another letter, i.e., CA, CB, etc., indicates that it involves a charge that an unfair
labor practice has been committed in violation of one or more subsections of Sec-

tion 8. :
CA: . .
A charge that an employer has committed unfair labor practices in violation of Sec-
) tion 8(a)(1), (2). (3), (4), or (5), or any combination thereof.
CB:
A charge that a labor organization has committed unfair labor practices in violation
of Section 8(b)(1), (2), (3), (5), or (6), or any combination thereof.
CC:

A charge that a labor organization has committed unfair labor practices in violation
of Section 8(b)(4)(i) and/or (A), (B), or (C), or any combination thereof.
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CD:

A charge that a labor organization has committed an unfair labor practice in viola-
tion of Section 8(b)(4)(i) or (ii)(D). Preliminary actions under Section 10(k) for the
determination of jurisdictional disputes are processed as CD cases. (See ‘‘Jurisdic-
tional Disputes’’ in this glossary.)

CE: ) _
A charge that either a labor organization or an employer, or both jointly, have com-
mitted an unfair labor practice in violation of Section 8(e).

CG:

A charge that a labor organization has committed unfair labor practices in violation
of Section 8(g).

CP:
A charge that a labor organization has committed unfair labor practices in violation
of Section 8(b)(7)(A), (B), or (C), or any combination thereof. )

R Cases (representation cases)

A case number which contains the first letter designation R, in combination with
another letter, i.e., RC, RD, RM, indicates that it is a petition for investigation and
determination of a question concerning representation of employees, filed under
Section 9(c) of the act.

RC:
A petition filed by a labor organization or an employee alleging that a question
concerning representation has arisen and seeking an election for determination of
a collective-bargaining representative.

RD:

A petition filed by employees alleging that the union previously certified or cur-
rently recognized by the employer as their collectlve-bargaming representative no
longer represents a majority of the employees in the appropriate unit and seekmg
an election to determine this.

A petition filed by an employer alleging that a question concerning representation
has arisen and seeking an election for the determination of a collective-bargaining
representative.

Other Cases
AC:

(Amendment of Certification cases): A petition filed by a labor organization or an
employer for amendment of an existing certification to reflect changed cir-
cumstances, such as changes in the name or affiliation of the labor organization
involved or in the name or location of the employer involved.

AO:

(Advisory Opinion cases): As distinguished from the other types of cases described
above, which are filed in and processed by Regional Offices of the Board, AO or
**advisory opinion’’ cases are filed directly with the Board in Washington and seek
a determination as to whether the Board would or would not assert jurisdiction,
in any given situation on the basis of its current standards over the party or parties

. to a proceeding pending before a state or territorial agency or a court. (See subpart
H of the Board’s Rules and Regulations, Series 8, as amended.)

uc:

| v ' (Unit Clarification cases): A petition filed by a labor organization or an employer
| seeking a determination as to whether certain classification of employees should

or should not be included within a presently existing bargaining unit.

|

|
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(Union Deauthorization case): A petition filed by employees pursuant to Section
9(e)(1) requesting that the Board conduct a referendum to determine whether a
union’s authority to enter into a union-shop contract should be rescinded.

UD Cases
See *‘Other Cases—UD’’ under *‘Types of Cases.”’

Unfair Labor Practice Cases
See *‘C Cases’’ under ‘‘Types of Cases.’’

Union Deauthorization Cases
See ‘‘Other Cases—UD’’ under ‘‘Types of Cases.”” -

Union-Shop Agreement

An agreement between an employer and a labor organization which requires membership
in the union as a condition of employment on or after the 30th day following (1) the
beginning of such employment or (2) the effective date of the agreement, whichever
is the later.

Unit, Appropriate Bargaining
A grouping of employees in a plant, firm, or industry recognized by the employer, agreed
upon by the parties to a case, or designated by the Board or its Regional Director,
as appropriate for the purposes of collective bargaining.

Valid Vote

A secret ballot on which the choice of the voter is clearly shown.

Withdrawn Cases

Cases are closed as ‘‘withdrawn'’® when the charging party or petitioner, for whatever
reasons, requests withdrawal or the charge of the petition and such request is approved.
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97




o

AL

R A R A S AT S

Aty

e

oot




Appendix

Table 1.—Total Cases Received, Closed, and Pending, Fiscal Year 19961

99

Identification of filing party
Total Other Other e

AELﬁ;ﬁ;O national local Individuals | Employers

unions unions

Al cases
Pending October 1, 1995 *32,221 18,536 1,282 1,507 9,375 1,521
Recelved fiscal 1996 ... 38,775 21,810 778 1,587 12,832 1,768
On docket fiscal 1996 . 70,996 40,346 2,060 3,094 22,207 3,289
Closed fiscal 1996 35,165 19,467 809 1,409 11,786 1,694
Pending 35,831 20,879 1,251 1,685 10,421 1,595
Unfair labor practice cases2

Pending October 1, 1995 “29.729 16,960 1,203 1,313 8,918 1,335
Received fiscal 1996 .... 33,107 17,967 624 1,220 11,772 1,524
On docket fiscal 1996 . 62,836 34927 1,827 2,533 20,690 2,859
Closed fiscal 1996 ... 29,485 15,645 648 1,044 10,684 1,464
‘Pending Sep 30, 33,351 19,282 1,179 1,489 10,006 1,395

Representation cases?
Pending October 1, 1995 *2,235 1,500 16 171 394 94
Received fiscal 1996 ... 5,255 3,665 139 349 947 155
On docket fiscal 1996 .. 7,490 5,165 215 520 1,341 249
Closed fiscal 1996 5,280 3,653 147 341 984 155
Pending 2,210 1,512 68 179 357 94

Union-shop deauthorization cases
Pending October 1, 1995 *63 —_— —_— —_ 63 B —
Received fiscal 1996 ... 113 _ _ B 113 —_
On docket fiscal 1996 . 176 B B e 176 _
Closed fiscal 1996 118 —_— _ e — 118 B
Pending Sep 58 —_— — _ 58 e
Amendment of certification cases

Pending October 1, 1995 14 5 [} 4 0 5
Received fiscal 1996 ... 22 17 [} 5 0 [}
On docket fiscal 1996 .. 36 22 ol 9 0 5
Closed fiscal 1996 24 18 [} 4 0 2
Pending Sep 12 4 0 5 0 3

Unit clarification cases
Pending October 1, 1995 *180 n 3 19 0 87
Received fiscal 1996 278 161 15 13 0 89
On docket fiscal 1996 .. 458 232 18 32 [} 176
Closed fiscal 1996 .... 258 151 14 20 [} 73
Pending September 30, 1996 200 81 .4 12 0 103

1See Glossary of terms for definitions. Advisory Opinion (AO) cases not included. See Table 22.

2See Table 1A for totals by types of cases.
3See Table 1B for totals by types of cases.

* Revised, reflects higher figures than reported pending September 30, 1995, in last year's annual report. Revised totals result
from post-report adjustments to last year's **on docket'® and/or ‘‘closed'” figures.
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Table lA,—Unfalr Labor Practice Cases Received, Closed, and Pending,

Fiscal Year 19961

Identification of filing party
Total Other Other’
. Aﬁ;ﬁs{o national locat Individuals { Employers
unions unions

3 CA cases
Pending October 1, 1995 *24,850 16,868 1,196 1,264 5522 0
Received fiscal 1996 .. 25,752 17,876 621 1,166 6,089 0
On docket fiscal 1996 50,602 34,744 1,817 2,430 11,611 0
Closed fiscal 1996 22,703 15,559 640 987 | 5517 0
Pending Septemb 27,899 19,185 1,177 1,443 6,094 0

CB cases
Pending October 1, 1995 *4,238 83 2 40 3,395 718
Received fiscal 1996 .. 6,491 64 2 43 5,680 702
On docket fiscal 1996 10,729 147 4 83 9,075 1,420
Closed fiscal 1996 5942 61 2 4 5,167 668
Pending S ber 30, 1996 4,787 86 2 39 3,908 752

CC cases
Pending October 1, 1995 *408 3 3 4 0 398
Received fiscal 1996 ... 507 4 0 4 0 499
On docket fiscal 1996 915 7 3 8 0 897
Closed fiscal 1996 .. 482 5 3 4 0 470
Pending September 3 433 2 0 4 0 427

CD cases
Pending October 1, 1995 .....cvrmimrirsensrisconns *121 4 2 1 0 114
Received fiscal 1996 .. 199 20 0 4 0 175
On docket fiscal 1996 320 24 2 5 0 289
Closed fiscal 1996 194 19 2 4 0 169
Pending S ser 30, 1996 126 5 0 1 0 120

CE cases
Pending October 1, 1995 34 0 0 2 1 31
Received fiscal 1996 .. 4 2 1 0 3 38
On docket fiscal 1996 78 2 1 2 4 69
Closed fiscal 1996 35 0 1 2 0 32
Pending Septemb 43 2 0 0 4 37

CG cases
Pending October 1, 1995 11 0 0 0 0 11
Received fiscal 1996 .. 29 1 0 0 0 28
On docket fiscal 1996 40 1 0 0 0 39
Closed fiscal 1996 25 1 0 0 0 24
Pending September 15 0 0 0 0 15

CP cases
Pending October 1, 1995 67 2 0 2 0 63
Received fiscal 1996 .. 85 0 0 3 0 82
On docket fiscal 1996 152 2 0 5 0 145
Closed fiscal 1996 104 0 0 3 0 101
Pending September 30, 1996 48 2 0 2 0 4

1 See Glossary of terms for definitions.

*Revised, reflects higher figures than reponcd pending September 30, 1995, in last year's annual report. Revised totals result
from post-report adjustments to last year's ‘‘on docket’* and/or “‘closed’’ figures,
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Table 1B.—Representation Cases Received, Closed, and Pending, Fiscal Year 19961
Identification of filing party
’ Total Other Other
AFLCIO | national | local | Individuals | Employers
unions unions

RC cases
Pending October 1, 1995 *1,743 1,498 76 169 0 —
Received fiscal 1996 .. 4,153 3,665 139 349 0 —
On docket fiscal 1996 . 5,896 5.163 215 518 0 —
Closed fiscal 1996 ... 4,141 3,653 147 341 0 —
Pending September 30, 1996 1.755 1,510 68 177 0 J—

RM cases
Pending October 1, 1995 *94 — — — — 94
Received fiscal 1996 ... 155 — — — — 155
On docket fiscal 1996 . 249 — — — — 249
Closed fiscal 1996 ... 155 — — — — 155
Pending Septemb 94 — — — — %4

RD cases
Pending October 1, 1995 ... *393 2 0 2 394 —
Received fiscal 1996 ... 947 0 0 0 947 —
On docket fiscal 1996 .. 1,345 2 0 2 1,341 —
Closed fiscal 1996 ... 984 0 0 0 984 —
Pending September 30, 1996 361 2 0 2 357 —

1 See Glo: of terms for definitions.
. Revmed.s::Hec

from post-report adjustments to last year's “‘on docket'® and/or “closed" figures.

ts higher figures than reponed pending September 30, 1995, in last year's annual report. Revised totals result
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1996

Nm‘;";gi‘gccm“g::‘igm Percent of total cases
A. Charges filed against employers under Sec. 8(a)
Subsections of Sec. 8(a):.

Total cases 25,752 100.0
8(a)(1) 4378 170
8(a)(1X2) 190 0.7
8(a)(1)3) 10,080 39.1
8(a)(1X® 134 0.5
8(a)(1X5) 7,590 29.5
8(a)(1X2)(3) 157 0.6
8(a)(1X2)(4) 7 0.0
B@(1X2)(5) 109 04
8(@)(1)(3)4) 560 22
8(a)(1X3)(5) 2,262 8.8
8@(1X4)(5) 26 0.1
8(a)(1X2)3)(4) 13 0.1
8(a)(1X2(3)(5) 84 03
8(a)(1X2)(4)(5) 13 0.1
8(@Y(1X3)(4)(5) 124 0.5
B@IX2)3)EX3) 25 0.1

Recapitulation!
8@)1) 25,752 100.0
8(2)(2) 598 23
8(a)(3) 13,305 51.7
8(ax4 902 35
8(a)(5) 10,233 39.7
B. Charges filed against unions under Sec. 8(b)

Subsections of Sec. 8(b):

Total cases 7,282 100.0
8(b)(1) 5,088 69.9
8(b)(2) 69 0.9
8(b)(3) 202 2.8
8(b)(4) 706 9.7
8(d)(5) 2 0.0
8(b)(6) 2 00
8(0)(7) 85 12
8(b)(1X2) 751 103
8®)(1X3) 286 39
8(X1X5) 7 0.1
8(b)(1X6) - 11 0.2
8M2X3) 4 0.1
8(LY3X5) 2 00
8()Y(1X2)(3) 55 08
81 X2)(5) 2 0.0
8(L)Y(1X2)(6) 1 0.0
8®YIX3XS) 2 0.0
8(b)1X3)(6) 1 00
8(1Y2X3)(6) 2 00
8OX12)3)(5) 4 0.1
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1996—Continued

Number of cases show-
ing specific allegations

Percent of total cases

Recapitulation!
8@X1) 6.208 85.3
8(b)2) 888 122
8®(3) 558 17
8X4) 706 9.7
8®X(5) 19 03
8®X6) 17 0.2
80X 85 1.2
BLl. Analysis of 8(b)(4)

Total cases 8(bX4) 706 100.0
8(b)(4XA) 45 6.4
8(b)(4XB) 430 60.9
8(b)(4XC) 8 11
8bY4XD) 199 28.2
8(M)(4XAXB) 18 2.5
8(®X(4)B)(C) 2 03
B(L)4XAXBXC) 4 0.6

Recapitulation!
8(b)(4XA) 67 9.5
8()(4XB) 454 64.3
8(®)(4XC) 14 20
3(b)(4)(D) 199 28.2
B2, Analysis of 8(b)(7)

Total cases B(bXT) ' 85 100.0
8(YTXA) 38 447
8(L)7XB) 6 7.1
8(M®X7XC) 32 376
8L)TNAXB) 3 3.5
8M(TXAXC) 4 4.7
B8®LITXBYC) 1 12
8LXTHAYBXC) 1 12

Recapitulation!
8MITXA) 46 54.1
8M®(TXB) 11 12.9
8®XT7XC) 38 4.7
C. Charges filed under Sec. 8(e)

Total cases 8(e) .. 44 100.0
Against unions alone 44 100.0
D. Charges filed under Sec. 8(g)

Total cases 8(g) 29 1000

L A single case may include allegations of violations of more than one subsection of the Act. Therefore, the total of the var-
ious allegations is greater than the total number of cases.




Table 3A.—Formal Actions Taken in Unfair Labor Practice Cases, Fiscal Year 19961

Formal actions taken by type of case

et
. whicl cD .
Types of formal actions taken formal Total for- cAcom- |€ c;:f]nbmed Other C
: actions | malactions | CA | CB | CC | Jurisdic- | ypeuic avor | CE | €6 | P | bined with | Z57P | combina-
taken taken uo;unl “;hs- ices CB cases tions
10(k) notices of h g8 issued 45 a| —|—|— 41 —_ ]| — - _ —_
Complaints issued 4,193 3,154 | 2919 | 149 37 — 1 4 ol 17 0 0 37
Backpay specifications issued 9 56 53 3 1] —_ 0 0 0 0 0 0 0
Hearings pleted, total 557 426 3 27 6 1 0 2 0 0 0 0 17
Initial ULP hearings 536 407 | 355 27 6 1 0 1 0 0 0 0 17
Backpay hearings 0 0 0 0 0 —_ 0 0 0 0, 0 0 .0
Other hearings 21 19 18 0 0 —_ 0 1 0 0, 0 0 0
Decisions by administrative law judges, total .....ceomrimseresncnisscns onsacas 468 442 395 36 6 —_ 21 -2 1] 0 0 0 1
Initial ULP decisions 439 a1 381 32 6 —_ 1 1 ] 0 —_— _ 0
Backpay d 13 5 2 2 0 —_ 1 0 0 0 0 0
Suppl 1 d 16 16 12 2 [} e 1] 1 0 [} 1] 0 1
Decisions and orders by the Board, total .. 1,395 679 | 569| 43 3 8 0 0 0 1 8 44 3
Upon coasent of parties:
Initial decisi 9 30 23 2 2 0 0 0 0 1 0 1 1
Supph 1 d 4 4 4 0 0 0 0 0 0 0 0 0 0
Adopting administrative law judges' decisions (no exceptions
filed):
Initial ULP decisions 238 138 11 16 0 0 0 0 0 0 0 11 0
Backpay di 14 5 5 0 0 0 0 0 0 0 0 0 0
Contested:
Initial ULP decisi 902 446 318 22 1 8 [} 0 1] 0 7 29 1
Decisions based on stipulated record 14 7 5 2 0 0 0 0 0 0 ] 0 [
Suppl I ULP decisi 93 23 18 1 [ 0 0 0 0 0 1 2 1
Backpay decisions 39 26 25 0 0 0 0 0 0 0 [ 1 .0

1See Glossary of terms for definitions.
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Table 3B.—Formal Actions Taken in Representation and Union Deauthorization Cases, :
Fiscal Year 19961 1

Cases in Formal actions taken by, type of case
. which Total
Types of formal actions taken formal formal
actions actions RC RM RD UD
taken taken2
Hearings completed, total 814 793 709 11 7 9 !
Initial hearings 672 656 589 9 58 5 M
" Hearings on objections and/or challeng 142 137 120 2 15 4 H
[
Decisions issued, total 625 613 552 12 49 2 !
By Regional Directors 575 seal 506 1 a7 2 1!
Elections directed 520 512 464 8 40 0 . 1
Dismissals on record 55 52 42 3 7 2 s ‘
By Board 53 52 46 2 4 0 b
'
Transferred by Regional Direciors for initial deci- '
sion 5 5 5 0 0 0 A
|
Elections directed 4 4 4 0 0 0 il
Dismissals on record ...o.iemrmmemenrssssssrsessanne 1 1 1 0 0 0 .
i
Review of Regional Directors’ decisions:
Requests for review received 33t 318 278 10 30 1
Withdrawn before request ruled upon ............. 26 25 23 1 1 0 i
Board action on request ruled upon, total ....... 309 295 261 6] 28 0 .
- |
- Granted 50 50 45 2 3 0 |
Denied 255 241 212 4 25 0 !:
S 4 T4 4 0 0 0
Withdrawn after request granted, before
Board review 1 1 1 0 0 0
Board decision after review, total ... 48 47 41 2 4 0 |
i
Regional Directors’ decisions: !
Affirmed . 15 15 13 1 1 0 !
Modified . 7 7 5 0 2 0
Reversed . 26 25 23 1 1 0 .
Outcome: ‘
Election directed 43 43 38 2 3 0 !
Dismissals on 1ecord ..cuerssnssieesnes 5 4 3 0 1 0 !

1See Glossary of terms for definitions.
2Case counts for UD not included.
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Table 3B.—Formal Actions Taken in Representation and Union Deauthorization Cases,

Fiscal Year 1996—Continued

o

Formal actions taken by type of case

Cases in
. which Total
Types of formal actions taken formal | o 1
actions : RC RM RD uD
actions
taken?

Decisions on objections and/or chall total 418 406 357 5 44 3
By Regional Di 58 53 46 2 5 0
By Board 360 353 31 3 39 3

In stipulated elections 321 318 277 2 39 2
No exceptions to Regional Directors’ reports 186 183 158 1 24 2
Exceptions to Regional Directors’ reports ... 135 135 119 1 15 0

In directed elections (after transfer by Regional .

Director) 36 32 31 1 0 1
Review of Regional Di " suppl L
decisions:
Request for review received 37 35 32 1 2 0
Withdrawn before request ruled upon 3 2 2 0 0 0
Board action on request ruled upon, total ....... 31 31 29 1 1 0
Granted 5 5 5 0 0 0
Denied 24 24 23 0 1 0
R ded 2 2 1 1 0 0
Withdrawn  after ~request granted, before
Board review 0 0 0 0 0 0
Board decision after review, total .....ceevernnens 3 3 3 0 0 0
Regional Directors’ decisions:
AFfirmed ..viievmmmmienisnns 0 0 0 0 0 0
Modified 0 0 0 0 0 0
Reversed .vcvmmnmomnesmmsnsssniens 3 3 3 0 0 0

1 See Glossary of terms for definitions.
2Case counts for UD not included.
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Table 3C.—Formal Actions Taken in Amendment of Certification and Unit Clarification
Cases, Fiscal Year 1996!

-~

Cases in which Formal actions taken by type of case
Types of formal actions taken formal actions
taken AC uc

Hearings pleted 62 6 54

Decisions issued after hearing 65 6 59

By Regional Directors 63 6 57

By Board’ 2 1] 2

Transferred by Regional Directors for initial decision ....... 0 0 ]

Review of Regional Directors’ decisions:

Requests for review received 37 [ 35

Withdrawn before request ruled upon . 2 0 2

Board action on requests ruled upon, 1018l .......cueseisinenes 30 1 28

Granted s 0 4

Denied 25 1 24

R ded 0 [ 0

Withdrawn after request granted, before Board review ...... ] 0 ]

Board decision after review, total ... 2 [ 2
Regional Directors’ decisions:

Affirmed 0 0 ]

Modified 0 [ 0

R d 2 0 2

1See Glossary of terms for definitions.




Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 1996!

oo

Remedial action taken by—
i Employer Union
Pursuant to—
Action taken Total all Pursuant to— N . Rec.
- greement of parties ~
Total Agreement of parties | oS Order of — Total S ot a Order of—
tion of ad- Informal Formal ministra-
Informal Formal set- trati settle- stlement tive law
settlement tlement law judge Board Court ment settiemen judge Board Court
A. By number of cases involved 211,245 —_ _ —_— _ _— —_— e _ —_ _ R —_

NOtice POSIEA .uuomeveomsenssasaserases " 3,105 2,685 2,008 103 20 357 197 420 355 16 0 20 29
Recognition or other assist- ’

ance withdrawn ......coeeee. 19 19 12 4 0 1 2  — B — _ —_ P _—
Employer-dominated union

disestablished .......ccoeemevees 13 13 9 4 0 0 0 _— B — _ R B — B
Employees offered reinstate-

MDY coonrronccarenaresnsssnssssssssns 909 909 722 24 3 108 52 _ —_— —_ —_ —_— _
Employees placed on pref-

erential hiring list - 94 94 70 12 2 3 —_— _— _ —_ — _
Hiring hall rights restored 14 _— —_— e -_ _— e 14 12 0 2 0 0
Objections to employment

withdrawn 6 —_— B —_— —_— _ —_ 6 3 0 0 3 0
Picketing ended 124 —_ _— —\ _ —_ —_— 124 115 3] 0 0 6
Work stoppage ended .. . 11 e —_— _ —_ —_ —_— 11 11 0 0 0 0
Collective bargaining begun 2,878 2,728 2471 51 4 134 68 150 146 0 0 2 2
Backpay distributed ........c.v... 2,632 2,536 2,148 78 15 - 198 97 9 n 5 1 8 11
Reimbursement of fees, dues,

and fines - 83 33 28 2 0 1 2 50 47 0 2 0 1
Other conditions of employ-

ment improved .. - 0 0 0 0 0 -0 0 0 0 0 0 0
Other remedies 0 0 0 0 0 0 0 0 0 0 0 0

B. By number of employees af-

fected:.
Employees offered reinstate-

ment, tOtal ......coeeevceirerncsinns 2,760 2,760 2,061 233 6 255 205 B — R —_ B — —_— —_—

PLXe 7T E— 2,041 2,041 1,657 140 2 153 89 —_ _ —_ _ —_— _
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Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 1996'—Continued

Remedial action taken by—
Employer Union
Pursuant to—
Action taken Total all Pursuant to— Py
R Rec- Agreement of parties | o oonq.
Total Agreement of parties ommenda- Order of— Toual tion of ad- Order of—
- tion of ad- Informal Formal ministra-
Informal Formal set- | ministrative settle- settlement tive law
settlement tlement law judge Board Court ment judge Board Court
Declined ...vorcvu 719 719 404 9 4 102 116 — — — — — —
Employees placed on pref-
ereqtial hiring list ............... 690 690 635 33 6 6 10 1] 0 V] 0 0 0
Hiring hall rights restored ...... 15 R B _ B e R 15 14 ] 1 o 0
Objections to employment
WIthArawn .o eeeeeeeeericenesanns 786 —_— —_— _— _ _— _— 786 782 V] ] 4 V]
Employees receiving backpay:
From either employer or
union . 17,741 17,505 13,151 880 437 2,406 631 236 93 2 1 7 133
From both employer and
77,17, 10 8 8 0 0 1] 1] 2 2 1] 0 V] 1]
Employees reimbursed for
fees, dues, and fines:
From either employer or
[T7:17, . I 2,763 2,404 470 72 1] 42 1,820 359 358 1] 1 ] 0
From both employer and
UDHOR coveeesensrsorsrssersossessenn 615 615 0 0 1] 0 615 1] 0 ] 1] 0 0
C. By amounts of monetary re-
COVEry, tOtal .merereeereressosvasnene $74,614,307 | 70,989,883 | 39,010,020 8,831,639 2,397,751 | 13,754,663 6,995,810 | 3,624,424 | 479381 12,095 6,065 69,030 | 3,057,853
Backpay (includes all mone- ) :
tary payments except fees, )
dues, and fines) .....uwemses 73,500,784 | 69,945,621 { 38,851,594 8,745,627 2,397,751 | 13,476,330 6,474319 | 3,555,163 | 410,675 12,095 5510 69,030 { 3,057,853
Reimbursement of fees, ducs, ' '
and fines .. 1,113,523 1,044,262 158,426 86,012 0 278333 521491 69,261 68,706 0 555 0 0

1 See Glossary of terms for definitions. Data in this table are based on unfair labor practice cases that were closed during fiscal year 1996 after the company and/or union had satisfied all remedial action require-

ments.

2 A single case usually results in more than one remedial action; therefore, the total number of actions exceeds the number of cases involved.
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Table 5.—Industrial Distribution of Cases Received, Fiscal Year 19961

Unfair labor practice cases Representation cases Union | Amendment | Unit clar-
Al e ﬁ” - c:tfi certifi- ification
Industrial . ization on cases cases
grou? cases | ALCH ca | g [oc|cp|ce|co| cp |ALR] re | RM | RD | €2
: cases . cases
UD AC uc
Food and kindred products 1,532 1,291 1,000 280 8 2 0 0 1 225 187 7 31 2 1 13
Tobacco facturer 19 18 12 6 0 [}} 0 0 0 1 0 0 1 0 0 0
Textile mill prod 246 221 188 33 0 0 0 0 0 25 17 0 8 0 0 0
Appare! and other finished products made from fabric and similar
materials " 204 183 158 24 1 0 0 0 0 18 12 1 5 2 0 1
Lumber and wood products (except fi 305 237 205 30 1 1 0 0 0 59 43 0 16 2 0 7
Fumiture and fixtures 243 207 173 31 3 0 0 0 0 35 32 0 3 1 0 0
Paper and allied products 469 410 323 87 0 0 0 0 0 55 40 1 14 3 0 1
Printing, publishing, and allied products .. 670 580 461 112 3 4 0 0 0 75 49 4 22 0 0 15
Chemicals and allied products 521 428 352 72 2 0 1 0 1 89 66 3 20 3 1 0
Petroleum refining and related industries ... 197 166 142 20 3 1 0 0 0 26 16 0 10 0 4 1
Rubber and miscellaneous plastic products . 479 428 355 69 3 0 0 0 1 48 38 1 9 1 0 2
Leather and leather products 41 35 30 4 1 0 0 0 0 6 6 0 0 0 0 0
Stone, clay, glass, and concrete prod 531 422 310 95| -7 5 0 0 5 105 73 6 26 2 1 1
Primary metal industries 934 806 608 193 4 1 0 0 0 117 83 4 30 5 0 6
Fabricated metal products (except machinery and transportation
. equip ) 1,026 897 714 169 6 3 1 0 4 123 96 1 26 1 0 5
Machinery (except electrical) 1,056 913 781 124 6 2 0 0 0 140 111 5 24 0 0 3
Electrical and electronic hinery, P and suppli 504 450 326 120 4 0 0 0 0 50 32 1 17 1 0 3
Aircraft and parts 264 258 143 115 0 0 0 0 0 6 6 0 0 0 0 0
Ship and boat building and repairing .............. 132 123 89 34 0 0 0 0 0 9 7 2 0 0 0 0
Automotive and other transportation equipment 910 794 536 258 0 0 0 0 0 111 92 1 18 3 1 1
Measuring, analyzing, and controlling instruments; photographic,
medical, and optical goods, watches and clocks 140 118 90 27 0 0 0 0 1 21 14 1 6 1 0 0
Miscellaneous manufacturing industries 193 159 121 .37 1 0 0 0 0 33 26 0 7 1 0 0
Manuf: ing 10616 | 9,144 | 7,117 1,940 53 19 2 0 13§ 1377} 1,046 38 293 28 8 59
Metal mining 61 56 50 6 0 0 0 0 0 5 2 0 3 0 0 0
Coal mining 129 122 108 10 4 0 0 0 0 7 4 0 3 0 0 0
Oil and gas extraction 24 15 12 3 0 1] 0 0 0 9 6 0 3 0 0 0
Mining and quarmying of nonmetallic minerals (except fuels) ....... 74 62 45 14 3 0 0 0 0 11 7 0 4 0 0 1
Mining 288 255 215 33 7 [ 0 0 0 32 19 0 13 0 0 1
C ion 48731 43471 33241 6061 2441 125 9 ol 391 512 435 25 52 5 0 9
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Table 5.—Industrial Distribution of Cases Received, Fiscal Year 1996'—Continued

Unfair labor practice cases Representation cases Union Amendment | Unit clar-
Al - cauth of certifi- ification
Industrial ization | cation cases cases
groop? cases | ALC | cp | cp |cc|cp|cE|co| e |AR]| rc | rM | rD | 28
cases cases UD AC uc

Wholesale trade 1,504 ] 1,194 955 225 9 3 0 0 2 297 217 10 70 7 2 4
Retail trade 2,469 2,023 1,579 394 37 5 1 0 7 409 291 20 98 22 1 14
Finance, insurance, and real €8tate ... cmeersenserns 661 523 mn 132 14 3 0 0 2 110 88 2 20 3 0 25
U.S. Postal Service 3,191 3,190} 2,499 691 0 0 0 0 ol 1 1 0 0 0 0 0

"Local and suburban transit and interurban highway passenger
portati 685 492 396 95 1 0 0 0 0 186 161 1 24 2 0 5
Motor freight tation and h g 2338 1927 1,560 337 26 0 1 0 3 393 325 9 59 7 0 11
Water P 287 258 114 119 9 10 4 0 2 25 23 0 2 0 0 4
Other P 491 423 283 132 7 0 1 0 0 61 51 2 8 3 0 4
Communication 995 855 671 167 7 8 2 0 0 124 83 4 37 4 0 12
Electric, gas, and sanitary services 1,070 884 709 148 14 5 7 0 1 174 142 3 29 3 0 9
Transportation, communication, and other utilities 5866 | 4839| 3,733 998 64 23 15 0 6 963 785 19 159 19 0 45
Hotels, rooming houses, camps, and other lodging places ............. 840 742 564 170 6 0 1 0 1 95 78 3 14 0 0 3
Personal services 242 182 157 20 4 1 0 0 0 55 38 2 15 2 0 3
Automotive repair, services, and garages . 436 323 2 45 [} 0 [} [} 1 107 75 1 31 3 1 2
Motion pi 210 190 98 85 2 3 [ I} 2 20 15 2 3 1] 0 0
Amusement and recreation services (except motion pictures) ........ 401 313 229 69 8 2 3 1] 2 84 73 2 9 2 0 2
Health services 3,427 2,789 2,331 400 19 [} 8 29| 2 559 468 17 ¥ 5 4 70
Educational services 315 265 202 49 7 6 0 0 1 42 38 1 3 0 1 7
Membership organizations 606 524 327 188 8 1 0 0 0 68 58 3 7 3 0 11
Busi services 2033 | 1,665| 1257 n 19 7 4 0 6 343 281 5 57 10 5 10
Miscellaneous repair services 9 n 62 7 1 0 1 0 0 23 15 1 7 2 0 0
Legal services 63 56 49 -7 0 0 0 0 0 7 3 0 4 0 0 o
Museums, art galleries, and botanical and zoological gardens ....... 19 15 12 2 1 0 0 0 0 3 3 0 0 0 0 1
Social services 426 317 282 31 3 0 0 [} 1 9 80 3 13 2 0 11
Miscell services 95 ¥ 59 17 1 1 0 [} 0 17 14 0 3 [H] 0 0
Services 9,209 7,530 5906 | 1,462 9 21 17 29 16| 1,519 | 1,239 40 240 29 11 120
Public admini 97 61 51 10 0 0 0 0 0 35 32 1 2 [1] 0 1
Total, all industrial groups 38,774 | 33,106 | 25,751 | 6491} 507 199 4 29 85| 5255 4,153 155 947 113 22 278

1 See Glossary of terms for definitions.

2Source: Standard Industrial Classification, Statistical Policy Division, Office of Management and Budget, Washington, D.C., 1972,
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Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1996

Unfair labor practice cases Representation cases Union | Amend- Unit

deauth ment of | clari-
D 4 State All ization certifi- | fication

ivision and Sta cases cation cases

B cases | AlC AllR
CA e cc | o CE CG CP | cases | RC RM RD _cases

. uD AC uc
Maine 131 122 115 7 0 0 0 0 0 9 7 0 2 0 /] 0
New Hampshi 53 48 42 6 0 0 0 0 0 5 5 0 0 [ 0 0
Vermont n 60 50 10 0 0 0 0 0 10 9 0 1 [ 1 0
» 12441 1117 883 162 40 21 1 0 10 115 98 5 12 3 0 9
Rhode Island 193 164 143 16 4 1 0 0 0 27 23 0 4 0 0 2
C i 631 551 437 96 11 4 1 1 1 77 62 3 12 0 ] 3
New England 2323 2062 1670 297 55 26 2 1 1 243 204 8 31 3 1 14
New York 4327 3,697 | 2,543] 1019 70 33 12 7 13 558 442 18 98 10 3 59
New Jersey 14901 1219 899 259 37 16 4 0 4] 249| 210 6 33 11 0 11
P ylvani 2,448 2,117 1,676 373 40 22 2 2 2 306 244 4 58 6 /] 19
Middle Atlantic 8265| 70331 5,118 1,651 147 n 18 9 191 1,113 896 28 189 27 3 89
Ohio 2086 1,774| 1,403 319 36 10 2 2 2] 287 239 4 44 8 2 15
Indiana 1300] 1,130 906 192 24 5 0 0 3 161 124 4 33 1 [ 8
Illinois 2468 | 2038 1,570} 373 63 13 3 0 16 397 325 16 56 16 4 13
Michi § 2,191 1877 1,440 406 23 5 0 0 3 288 216 10 62 9 2 15
Wi i 709 557 41 109 6 0 1 0 0 136 96 2 38 [ 0 10
East North Central 8754 1376} 5.760{ 1,399 152 33 6 2 24| 1,269 ] 1,000 36| 233 40 8 61
Towa 235 179 140 31 5 3 0 0 0 56 47 0 9 0 0 (]
Mi 479 340 254 70 10 3 0 0 3 128 101 3 24 4 3 4
Mi i 1,014 830 600 180 231 22 [ 0 5 177 135 3 39 3 0 4
North Dakota 54 32 29 3 0 0 0 0 0 21 18 0 3 [ 0 1
South Dakota 35 28 28 0 0 (N 0 0 0 7 5 0 2 0 0 0
Nebraska 119 101 90 11 0 0 0 0 0 18 14 0 4 0 0 0
Kansas 252 201 158 341 8 1 0 0 0 50 42 0 8 0 0 1
West North Central 2,188 | 1,711] 1,299 329 46 29 0 0 8 457 362 6 89 7 3 10
Del 70 62 56 6 0 /] 0 0 7 7 0 0 0 -1
Maryland 639 549 436 107 4 2 0 0 0 85 9 2 4 0 0 5
District of Columbi 141 120 97 23 0 0 0 0 0 18 141 2 2 0 0 3

11

paeog Suone[dy Joqe] [euoneN 3y} Jo Jodoy [enUUY ISALI-LIXIS

el




S——

Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 19961 —Continued

Unfair labor practice cases Representation cases Union | Amend- Unit

hor- | mentof | clari-
All i ization certifi- | fication

Division and State? ’ ’ ) - cases cation cases

cases | AllC AllR
cases CA CB cC CD CE CG CP | cases | RC RM RD cases

uD AC uc
Virginia 1| 425 348 7 5 1 0 0 0 66 s3] 2 n 0 0 0
West Virginia 615 553 489 53 9 0 0 0 2 57 42 2 13 i 1 3
North Carolina 371 337 279 57 i [ [ [ 0 32 25 [ 7 o o 2
South Carolina 120 110 98 it i [ [ [ [ 9 - 8 [ i o 0 1
Georgia 624 574 41 131 i 0 0 1 [ 50 41 1 8 o 0 0
Florida 1,342 1,203 1,033 164 2 [ 4 [ [ 132 ii6 2 i4 0 0 7
South Atlantic 4,413 3933| 32M 623 23 3 4 1 2| 456 385 i1 60 i 1 22
Kentucky 596 521 457 61 1 i 0 0 1 70 61 2 7 2 0 3
T 716 645 522 119 2 1 [ [ 1 68 50 2 i6 3 [ [
Alabama 517 460 387 .72 0 0 0 1 0 55 40 3 12 0 0 2
Mississippi 223 195 168 26 1 [ [ 0 [ 28 24 0 4 0 0 [
- East South Central 2052 | 1,821 1,534| 278 4 2 0 i 2 221 175 7 39 5 0 5
Arkansas 204 175 141 34 [ [ [ [ 0 29 21 3 5 0 0 0
Louisi 427 3713 316 53 2 0 0 0 2 54 39 2 13 0 ] ]
Oklahoma 211 183 161 20 1 0 1 [ 0 26 19 [ 7 2 o o
Texas 1,076 977 740 | 236 0 0 i 0 0 95 71 4 20 0 2 2
West South Central 1918 1,708} 1,358 343 3 0 2 0 2| 204 150 9 45 2 2 2
M 150 9 95 4 [ [ [ [ [ 49 28 i 20 2 [ [
1daho 107 87 84 2 0 1 0 0 0 20 8 0 2 0 0 0
Wyoming 76 63 51 12 [ [ [ [ 0 12 10 1 1 [ [ 4 i
Colorado 878 809 695 102 9 [ 2 o 1 64 47 2 i5 [ [ 5
New Mexico 168 142 123 18 1 0 0 0 0 23 16 0 7 0 1 2
Arizona 388 343 270 69 4 0 0 0 0 40 34 0 6 0 0 5
Utah 187 157 144 12 0 1 [ [ [ 28 24 0 4 [ 0 2
Nevada 416 348 258 82 2 3 [ [ 3 68 60 3 5 [ 0 [
Mountain 2,370 |- 2,048 1,720 301 16 5 2 [ 4 304 237 7 60 2 i 15
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Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1996'—Continued

Unfair labor practice cases Representation cases Union Amend- Unit

deauth ment of | clari-
All ization certifi- | fication

Division and State? cases cation cases

\ cases | AIC | co | B | cc oo | ce|co| ce |AR) Rc | RM | RD cases

UD AC uc
Washington 846 660 518 125 9 3 3 0 2 166 117 5 44 7 2 11
Oregon 374 281 209 63 7 1 0 0 1 9 52 7 20 3 0 1
California 4248 3,651 2,631 942 39 13 3 14 9 554 420 23 m 14 1 28
Alaska 158 120 92 24 2 0 2 0 0 35 26 3 6 1 0 2
Hawaii 408 358 n 70 2 10 2 1 1 48 36 2 10 1 0 1
Guam 45 42 40 2 0 0 0 0 0 3 3 0 ] 0 0 0
Pacific 6079 5112) 3,762 | 1,226 59 27 10 15 13 885 654 40 191 26 3 53
Puerto Rico 390 293 248 40 2 3 0 0 91 80 3 8 4] 0 6
Virgin Islands 16 10 6 4 0 0 0 0 0 5 0 0 0 0 1
Outlying areas 406 303 254 44 2 3 0 0 0 9% 85 3 8 0 [ 7
Total, all States and areas 38,768 | 33,107 | 25,752 | 6,491 507 199 44 29 85| 5248 | 4,148 155 945 113 22 278

1See Glossary of terms for definitions.

2The States are grouped according to the method used by the Bureau of the Census, U.S. Department of Commerce.
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1996!

Unfair labor practice cases Representation cases Union Amend- Unit

deauthor- | mentof | clari-
) All ization certifi- | fication

Standard Federal Regions’ cases cation cases

cases AllC AllR
CA CB cc CD CE CG cP RC RM RD cases

uD AC uc
Connecticut 631 551 437 96 11 4 1 1 1 T 62 3 12 0 0 3
Maine 131 122 115 7 0 0 0 0 0 9 7 0 2 0 0 0
M h 12441 1,117 883 162 40 21 1 0 10 115 98 5 12 3 0 9
New Hampshi 53 48 2 6 0 0 0 0 0 5 s]. 0 0 0 0 0
Rhode Island 193 164 143 16 4 1 0 0 0 27 23 0 4 0 0 2
Vermont n 60 50 10 0 0 0 0 0 10 9 0 1 0 1 0
Region I 2323 2062| 1,670 297 55 26 2 1 11 243 204 8 3 3 1 14
Del 70 62 56 6 0 0 0 0 0 7 7 0 0 0 0 1
New Jersey 1,490 | 1219 899 259 37 16 4 0 4 249 210 6 33 11 0 11
New York 4327 | 3697 2543| 1,019 70 33 12 7 13 558 442 18 98 10 3 59
Puerto Rico 390 293 248 40 2 3 0 0 0 91 80 3 8 0 0 6
Virgin Islands 16 10 6 4 0 0 0 0 0 5 5 0 0 0 0 1
Region II 62931 5281 3,752| 1328 109 52 16 7 17 910 744 27 139 21 3 78
District of C 141 120 97 23 0 0 0 0 0 18 14 2 2 0 0 3
Maryland 639 549 436 107 4 2 0 0 0 85 79 2 4 0 0 5
F ylvani 2448 | 2,117| 1,67 3713 40 22 2 2 2 306 244 4 58 6 0 19
Virginia 491 425 348 ! 5 1 0 0 0 66 53 2 11 0 0 0
West Virginia 615 553 489 53 9 0 0 0 2 57 42 2 13 1 1 3
Region I 4334 | 3764| 3046| 627 58 25 2 2 4 532 432 12 88 7 1 30
Alabama 517 460 387 72 0 0 0 1 0 55 40 3 12 0 0 2
Florida 13421 1,203 1,033 164 2 0 4 0 0 132 116 2 14 0 0 7
. Georgia 624 574 441 131 1 0 0 1 0 50 41 1 8 0 0 0
Kentucky 596 521 457 61 1 1 0 0 1 70 61 2 7 2 0 3
Mississippi 223 195 168 26 1 0 0 0 0 28 24 0 4 0 0 0
North Carolina k)| 337 279 57 1 0 0 0 0 32 25 0 7 0 0 2
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Table 6B.—Standard Federal Admjnistrative Regional Distribution of Cases Received, Fiscal Year 1996 —Continued

Unfair fabor practice cases Representation cases Unioa Amend- Unit

deauthor- | mentof | clari-
All . ization certifi- | fication

Standard Federal Regions? cases | AllC AR cases cation cases

; cases CA CB cc CD CE CG cp RC RM RD cases

uD AC uc
South Carolina 120 110 9% 11 1 0 0 0 0 9 8 0 1 0 0 11
T 716 645 522 119 2 1 0 0 1 68 50 2 16 3 0 0
Region IV 4,509 4,045 3,385 641 9 2 4 2 2 444 365 10 69 5 0 15
Minois 24681 20381 1570 3713 63 13 3 0 16 397 325 16 56 16 4 13
Indiana 1,300{ 1,130 906 192 24 5 0 0 3 161 124 4 33 1 0 8
Michigan 2,191{ 1,877| 1440 406 23 5 0 0 3 288 216 10 62 9 2 15
Mi 479 340 254 70 10 3 (4 0 3 128 101 3 24 4 3 4
Ohio 20861 1,774] 1,403 | - 319 36 10 2 2 2 287 239 4 4 8 2 15
Wi 709 557 41 109 6 0 1 0 0 136 96 T2 38 6 0 10
Region V 9,233 1716 | 6,014 | 1,469 162 36 6 2 27| 1,397 ] 1,101 39 257 4 1 65
Arkansas 204 175 - 141 34 0 0 o 0 0 29 21 3 5 0 0 0
Louisi 427 3 316 53 2 0 0 0 2 54 39 2 13 0 0 0
New Mexico 168 142 123 18 1 0 4] -0 0 23 16 0 7 0 1 2
Oklahoma 21 183 161 20 1 0 1 0 0 26 19| 0 1 2 0 0
Texas 1,076 977 740 | 236 0 0 1 0 0 95 ) 4 20 0 2 2
Region VI 2,086 1,850 1,481 361 4 0 2 0 2 27| 166 9 52 2 31 4
Towa 235 179 140 31 5 3 0 0 0 56 47 0 9 0 0 0
Kansas 252 201 158 34 8 1 0 0 0 50 42 0 8 0 0 1
Missouri 1,014 830 600 180 23 22 .0 0 5 177 " 135 3 39 3 0 4
k 119 101 90 11 0 0 0 0 0 18 14 ol 4 0 0 0
Region VI 1,620 1,311 988 256 36 26 0 0 5 301 238 3 60 3 1] 5
Colorado 878 809 695 102 9 0 v 2 0 1 64 47 2 15 0 0 5
M 150 99 95 4 0 0 0 0 0 49 28 1 20 2 0 0
North Dakota 54 32 29 3 0 0 0 0 0 21 18 0 3 0 0 1
South Dakota 35 .28 28 0 0 0 0 0 0 T 5 0 2 0 0 0
Utah 187 157 144 12 ] 1 0 0 0 28 24 0 4 .0 0 )
Wyoming 7% 63 51 12 0 0 0 0 0 12 10 1 1 0 0 1
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Flsml Year 19961 —Continued

Unfair labor practice cases Representation cases Union | Amend- | Unit

deauthor- | ment of | clari-
Al ization certifi- | fication

Standard Federal Regions? cases | AnC AR cases cation cases

CA CB cc CD CE CG [0 4 RC | RM | RD cases
cases cases

uD AC uc
Region VII. 1,380 1,188 1,042 133 9 1 2 [} 1 181 132 4 45 2 0 9
Arizona 388 343 270 69 4 0 0 0 0 40 34 0 6 0 0 5
California 4248 | 3,651 | 2631 942 39 13 3 14 9| 554| 420 px] 111 14 1 28
Hawaii 408 358 my- 170 2 10 2 1 i 48 36 2 10 1 0 1
Guam 45 42 40 2 0 0 0 0 0 3 3 0 0 0 0 0
Nevada 416 348 258 82 2 3 0 0 3 68 60 3 5 0 0 0
Region IX 5505 | 4742] 3471] L165 47 26 5 15 13] 713] 553 28| 132 15 1 34
Alaska 158 120 92 24 2 0 2 0 0 35 26 3 6 1 0 2
Idaho 107 87 84 2 .0 1 0 0 0 20 i8 0 2 0 0 0
Oregon 374 281 209 63 1 i 0 0 1 79 52 7 20 3 0 11
Washi 846 660 518 125 9 3 3 0 2 166 117 5 4 7 2 11
Region X 1485 1,148 93| 214 i8 5 5 0 3] 300 213 15 ” 11 2 24
" Total, all States and areas . 38,768 | 33,107 | 25,752 | 6491 507 199 4 29 85] 5,248 | 4,148 155 945 113 22 2718

1 See Glossary of terms for definitions.
2The States are grouped according to the 10 Standard Federal Administrative Regions.
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 19961

All C cases CA cases CB cases CC cases CD cases CE cases CG cases CP cases
o Per. | Por Per- Per- Per- Per- Per- Per- Per-
Metlhod and stage of disposition Num- cﬁ;ﬂ of | Num- | 8t | Num- cg;_\t Num- c;_n Num- cgl;t Num- c;_n Num- c:tfn Num- cﬁxfn
ber total ber ber ber ber ber ber ber
total | oo total total total total total total total
closed | © closed closed closed closed closed closed closed
Total number of cases closed 29,485 | 1000{ 00 22,703 | 1000 5942| 1000 | 482} 100.0| 194 1000 35| 1000 251 100.0 104 | 1000
Agreement of the parties 10319 350]1000| 9,068 399| 9681 162| 213] 441 5 25 121 342 9] 360 4] 423
Informal settl 10248 | 348 | 993 9,008 | 39.6] 962| 16.1| 2121 439 3 L5 12| 342 9| 360 42| 403
Before i of complai 1423 | 252| M9| 6470| 284 T30| 122 178 | 369 A — 8| -228 8| 320 29| 2718
After i of complaint, before opening of hearing | 2,709 92| 263 2433| 107| 225 37 32 6.6 3 1.5 4| 114 1 40 1| 105
After hearing opened, before issuance of administrative . . .
law judge’s decision 116 04 1.1 105 0.4 7 0.1 2 0.4 ol — 0y — o] — 2 1.9
Formal settl n 02 0.’i 60 0.2 6 0.1 1 0.2 2 1.0 o] — o] — 2 1.9
* After issuance of complaint, before opening of hearing 57 02 0.6 49 0.2 3 0.0 1 02 2 1.0 o] — o| — 2 19
Stipulated deci ol — 0.0 o — o] — 0| — o} — 0| — 0y — o] —
Consent decree 57 02 0.6 49 02 3 0.0 1 0.2 2 1.0 ol — 0f — 2| 19
After hearing opened 14| 00| ol 1 0.0 3 0.0 0| — 0f — o] — o — o] —
Stipulated decision .. ol —| oo — ol —| of —| o] —| of — o] — o] —
Consent decree 14 0.0 0.1 11 0.0 3 0.0 0] — o] — o} — ol — 0| —
Compliance with 691| 23|1000] ‘e36| 28 4| o1 8 1.6 1| o5 o] — of — 2] 19
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1996'—Continued

All C cases CA cases CB cases CC cases CD cases CE cases CG cases CP cases
per- | Per- Per P Per. Per Per Pe
: Le - cent - er- - - - T Per-
Method and stage of disposition Num- | cemt of Num- | %0 | Num- | %™ | Num- | St | Num- | ©2 | Num- | % | Num- | O™ | Num- | S0t
ber of total ber of ber of ber of ber of ber of ber of ber of
total | oo total total total total ; total total total
closed | 7 5y closed closed closed closed closed closed closed
Administrative law judge's decisi 29 0.1 42 26 0.1 3 00 0| — 0y — 0| — 0| — o] —
Board decisi 428 151 619 407 17 18 03 1 02 of — o} — o] — 2 19
Adopting administrative law judge's decision (no ex- .
ptions filed) 210 071 304 197 08 10 0.1 1 0.2 o] — o] — 0| — 2 1.9
C d 218 07] 315 210 09 8 0.1 _ o — 0 o] — o] —
Circuit court of appeals decree 234 08| 339 203 0.8 23 0.3 7 L4 1 0.5 0 0 0
Supreme Court action o] — 0.0 ol — o] — o] — o] — o — 0| — o] —
Withdrawal 9077 | 308 | 1000| 7216| 318]| 1,652 278 163 338 1 0.5 13] 371 7| 280 25| 240
Before i of complai 88271 299 97.5 7,002 | 308 l,624 273 156 | 323 Q| — 13| 3 7] 280 25| 240
After issuance of complaint, before opening of hearing ....... 240 0.8 2.4 206 0.9 26 03 7 1.4 1 0.5 0] — 0] — o] —
After hearing opened, before administrative law judge’s de- -
cision 9 0.0 0.1 7 0.0 2 0.0 ol — o} — o] — o — o —
After administrative law judge’s decision, before Board de- R
cision 1 00 0.0 1 0.0 o} — 0} — o] — o] — 0| — o] —
After Board or court decisi o] — 0.0 e o] — o| — o] — o] — o] — o] —
I 9.081) 308 1000| 5676| 249] 3256| S5.1 97| 199 o] — 10] 285 9{ 360 33| 317
Before i of comp 89301 302| 978| 5564| 245] 3,219 541 9% | 199 @] — 10| 285 9] 360 32) 307
After i of complaint, before opening of hearing ....... 85 03 09 59 0.2 25 0.4 o} — o) — o] — o] — 1 09
After hearing opened, before administrative law judge's de-
cision 2 00 0.0 2 0.0 o] — 0| — ol — o] — ~0| — 0] —
By administrative law judge’s d 0| — 0.0 of — o] — o| — o] — ol — 0 — o] —
By Board decisi 58 0.1 1.2 46 0.1 11 0.5 1 0.1 o] — o] — 0| — o] —
Adopting administrative law judge’s decision (no ex- :
ptions filed) 45 03 09 36 0.2 9 0.2 o} — o} — o} — o] — 0 —
C d 13 0.1 04 10 0.1 2 0.1 1 0.1 o] — o] — o — o —
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1996’ —Continued

—
[\
(=]

All C cases CA cases CB cases CC cases CD cases CE cases CG cases CP cases
per. | Por Per. Per Pe
— - | cent - - T- Per- Per- Per- . Per-
Method and stage of disposition Num- | ©ent of | Num- | ©® [ Num-{ ™ | num- | ©™ [ Num- | 0 | num- | €0 | Num- | Mt [ Numo | St
: ber | OF ot | ber | O | ber | O | ber | O | ber ver | OF | ber | O | ber | Of
total | o total total total total total total total
closed od closed |. closed closed - | closed closed closed closed
By circuit court of appeals GECTEe ..vuuuremmesmmmissmsenssearssssssesse 6 00 0.1 5 00 1| 00 o] — o] — 0] — o] — o] —
By Supreme Court action o] — 0.0 o} — o] — 0| — o] — o] — 0| — o] —
10(k) actions (sce Table 7A for details of dispositions) .......e.. 187 06 0.0 o] — o] — 0F — 187 963 o] — o — 0| —
Otherwise (compliance with order of administrative law judge or : :
Board not achieved—firm went out of bUSiNess) .........cceeeee 130 04 0.0 127 0.5 1 0.0 2 0.4 o] — 0 — 0| — o] —
1See Table 8 for summary of disposition by smge SeeGlossary of terms for definitions.
2CD cases closed in this stage are p p under Sec. 10(k) of the Act. See Table TA. .
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Table 7A.—Analysis of Methods of Disposition of Jurisdictional Dispute Cases Closed
Prior to Unfair Labor Practice Proceedings, Fiscal Year 19961

A Number of | Percent of
Method and stage of disposition cases total closed
Total number of cases closed before i of complai 187 100.0
Agreement of the parties—informal settt 83 43
Before 10(k) notice 68 363
After 10(k) notice, before opening of 10(k) hearing 15 8.0
After opening of 10(k) hearing, before issuance of Board decision and dezermmauan of dis-
pute 0 0.0
Compliance with Board decision and determination of dispute 0 0.0
Withdrawal 59 31.5
Before 10(k) notice 52 278
After 10(k) notice, before opening of 10(k) hearing 6 32
After opening of 10(k) hearing, before issuance of Board decision and determination of dis-
pute 0 00
After Board decision and determination of dispute 1 0.5
Dismissal 45 24.1
Before 10(k) notice 32 17.1
After 10(k) notice, before opening of 10(k) hearing 7 37
After opening of 10(k) hearing, before issuance of Board decision and determination of dis-
pute 1 0.5
By Board decision and determination of dispute 5 28

1See Glossary of terms for definitions.




Table 8.—Disposition by Stage of Unfair Labor Practice Cases Closed, Fiscal Year 1996

All C cases CA cases CB cases CC cases CD cases CE cases CG cases CP cases
isposilti Percent Per- Per- Per- Per- Per- Per- Per-
Stage of disposition Num- of Num- cent Num- ce;lt Num- | ™ [ Num- | €2 | Num- | 2 | Nom- | 00 | Num- | €Ot
: ber | cases | ber ber o ber of 1 oer | of | per | Of of | per of
closed cases cases cases cases cases cases cases
closed closed closed closed closed closed closed
Total number of cases closed 29,485 100.0 | 22,703 100.0 | 5,942 | 100.0 482 | 100.0 1941 100.0 351 100.0 25| 100.0 104 | 100.0
Before i of plail 25,320 859} 18,988 836 5573 9338 430 89.2 187 96.4 31 88.6 24 96.0 87 83.7
After i of complaint, before opening of hearing ...........ouvvueeeiernens 3,062 104] 2731 120 271 4.6 36 15 6 3.1 4 11.4 1 4.0 13 125
Afier hearing opened, before issuance of administrative law judge’s deci-
sion * 136 0.5 123 0.5 9 0.2 2 0.4 o] — o] — o] — 2 19
After administrative law judge’s decision, before issuance of Board deci-
sion 62 0.2 59 0.3 3 0.1 o — 0] — 0] — 0| — o —
After Board order adopting administrative law judge’s decision in ab-
sence of i 307 1.0 269 1.2 35 0.6 1 0.2 o] — o] — o] — 2 19
After Board decision, before circuit court decree 287 1.0 269 1.2 18 03 o] — o — 0| — 0| — o —
Afier circuit court decree, before Supreme Court action 289 1.0 254 1.1 25 0.4 9 19 1 0.5 of — 0] — 0y —
After Supreme Court action 0 0.0 o] — o] — 0 o] — o — o) — 0| —

1See Glossary of terms for definitions.
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Table 9.—Disposition by Stage of Representation and Union Deauthorization Cases Closed, Fiscal Year 19961

AlI R cases RC cases RM cases RD cases UD cases
Stage of disposition Number (l:femem Number mé Number ol;emml Number ;;e::; Number :fercem
of cases of cases of cases of cases of cases

closed closed closed closed closed

Total number of cases closed 5281 100.0 4,142 100.0 155 100.0 984 100.0 118 1000
Before issuance of notice of hearing 1,560 295 994 240 [ 45 497 50.5 94 79.7
After issuance of notice, before close of hearing 3,025 573 2,540 61.3 70 452 415 22 6 5.1
After hearing closed, before i: of d 67 1.3 55 13 1 0.6 1 11 3 2.5
After issuance of Regional Director’s decision 615 116 543 13.1 14 9.0 58 59 12 10.2
After i of Board decisi 14 03 10 02 1 0.6 3 03 3 25

1See Glossary of terms for definitions.
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Table 10.—Analysis of Methods of Disposition of Representation and Union Deauthorization Cases Closed, Fiscal Year 19961

Al R cases RC cases RM cases RD cases UD cases
Method and stage of disposition

Number | Percent | Number | Percent | Number | Percent | Number | Percent || Number | Percent
Total, all ¢, 5281 100.0 4142 1000 155 100.0 984 100.0 118 100.0
Certification issued, total 3,317 628 2,766 66.8 57 36.8 494 502 68 576

After:
Consent electi 7 0.1 6 0.1 [} 00 1 0.1 4 34
Before notice of hearing 2 00 2 0.0 0 0.0 0 0.0 4 34
After notice of hearing, before hearing closed 5 0.1 4 0.1 [} 0.0 1 0.1 [} 00
After hearing closed, before decisi 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0
Stipulated electi 2,864 542 2,362 570 48 31.0 454 46.1 51 432
Before notice of hearing 869 165 648 156 16 103 205 208 49 415
After notice of hearing, before hearing closed 1,973 374 1,694 409 32 206 247 25.1 2 1.7
After hearing closed, before decision - 2 04 20 0.5 0 0.0 2 02 0 0.0
Expedited electi 2 0.0 1 0.0 1 06] . 0 0.0 0 N oo
Regional Director-di d electi 408 17 363 87 8 52 37 37 13 110
Board-di d electi 36 0.6 34 08 0 00 2 02 0 00
By withdrawal, total 1,676 317 1,270 30.7 n 458 335 340 41 347
Before notice of hearing 563 10.7 326 79 42 271 195 198 36 30.5
After notice of hearing, before hearing closed 979 185 825 199 27 174 127 129 3 25
After hearing closed, before decision 31 0.6 26 0.6 0 00 5 05 2 1.7
After Regional Director’s decision and direction of electi 103 20 93 22 2 13 8 0.8 ] 0.0
After Board decision and direction of electi .0 0.0 0 0.0 0 00 0 00 1] 0.0
By dismi total 288 55 106 26 27 174 155 158 9 76
" Before notice of hearing 125 24 18 04 0] 6.5 97 99 5 42
After notice of hearing, before hearing closed 67 13 16 04 1 71 40 4.1 1 0.8
After hearing closed, before decision 10 0.2 5 0.1 1 0.6 4 04 0 0.0
By Regional Director’s decisi -T2 14 57 14 4 26 1 1.1 1] 0.0
By Board decisi ‘14 03 10 02 1 06 3 03 3 2.5

1 See Glossary of terms for definitions.
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Table lOA.—Analysis of Methods of Disposition of Amendment of Certlficatxon and Unit

Clarification Cases Closed, Fiscal Year 1996

AC uc
Total, all 24 258
Certification amended or unit clarified 4 33
Before hearing 0 0
By Regional Director’s d: 0 0
By Board decisi 0 ]
After hearing 4 33
By Regional Director’s d 4 33
By Board decisi 0 0
Dismissed 5 58
Before hearing 3 11
By Regional Director's decisi 3 11
By Board decisi 0 0
After hearing 2 47
By Regional Director’s d: 2 47
By Board decisi 0 0
Withdrawn is 167
Before hearing 15 165
After hearing 0 2
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{1 Table 11.—~Types of Elections Resulting in Certification in Cases Closed,
14 . _ Fiscal Year 19961

¢! : Type of election
. Expedited
. Type of case . Regional :
| Tol | Consent | Stipulated | DO | Director. | clections
direcied | gp)7)(0)
All types, total:
Electi 3,327 8 2,827 7 484 1
Eligible VOters .........cucummereanes rnnnanessessrstsns 222,045 161 177,504 708 43,657 15
Valid votes 192,678 129 155,317 612 36,606 14
.
! RC cases: . :
Elections L. 2,738 4 2,301 7 426 0
ELgible VOLETS .....cccvmmmnsmssissmrsssssscsssssacsesnns 191,929 69 152,564 708 38,588 0
Valid votes 166,873 65 133,665 612 32,531 0
|
‘ RM cases:
! Elections 54 0 46 0 7 1
ELGIbIe VOLETS ...vvvcuciserassuenssssssssnsassanaerscseas 2.133 0 1,786 0 332 - 15
Valid votes 1.808 0 1,522 0 2n 14
RD cases
Elections 485 1 445 0 39 0
ELigible VOLETS ....ccvunmvssssmsssassssseaseasermsenseres 25,011 ‘19 21,143 0 3,849 0
Valid votes 21,657 9 18,557 0 3,001 0
| ‘ : UD cases:
I Elections 50 3 35 0 12 —
Eligible voters ... 2972 73 2,011 0 888 —_
Valid votes 2,340 55 1,573 0 712 e

1 See Glossary of terms for definitions,




Table 11A.—Analysis of Elections Conducted in Representation Cases Closed, Fiscal Year 1996

All R elections RC elections RM elections RD elections
Elections conducted Elections conducted Elections conducted Elections conducted
: With- Re- With- Re- With- Re- With- Re-
Type of election drawn | sult- . drawn | sult- . drawn | sult- . drawn | sult-
Total | ordis- |ingin | R | Tol | ordis- | ingin | RS | Tow | ordis- |ingin | RS | Total | ordis- | ingin | BESUE
clec- | missed [ a | P8M | elec- | missed | @ | D& | clec- | missed | a | € | clec- | mised | 2 | &R
tions | before | rerun cation! tions | before | rerun | 0. tions | before | rerun | .o tions | before | rerun | Co. o
certifi- or certifi- or | certifi- | or certifi- or
cation | runoff cation | runoff cation | nnoff cation | runoff
All types 3470 88 105 | 3,277 | 2,905 78 89| 2738 58 "2 2 541 507 8 14 485
Rerun required _— —_— 90 ] — _ 76 _— _ 1 _ — _ 13 —
Runoff d _ — 15 ] — —_— 13 —_ — _— 1 ] — —_— 1 _
Consent el 5 0 0 5 4 0 0 4 0 0 0 0 1 o] -0 1
Rerun required —_ —_ o] —| — e o] —| — _— o] —| — —_ o] —
Runoff required —_ —_— o] —| — _ o] —| — —_— o] — | — —_— o] —
ip d el 2,936 64 80| 2,792 2,425 V56 T8 2301 49 2 1 46| .462 6 11 445
Rerun required —_ e o —1] — — 8f —| — _ of —| — _— 11 _—
Runoff d _ — 11 ] — —_ 10 _ — —_ 1 —_— — J— 0 _—
Regional Director-d: d 521 24 25 472 469 22 21 426 8 0 1 7 44 2 3 39
Rerun required P J— al — — — 18] —| — PR 1| —}| — _ 2] —
Runoff required _ _ 491 —| — _ 3 ) —| — —_ o] —| — _— 1 —_
Board-di d 7 0 0 7 7 0 0 7 0 0 0 0 0 ] 0 0
Rerun required — o 0 —_— — _ 0 ] — —_— 1] _ ) — —_ 0 _—
Runoff required _ _ o] —| — —_— o] —] — — o] —| — _ o] —
Expedited—Sec. 8(bXTHC) 1 0 0 1 0 0 0 0 1 0 (1] 1 0 ] 0 0
Rerun required _— —_— 1] —_] — _ 0 —_—] _— 0 _— — —_— 0 B —
Runoff required B — B — 0 _—] — B 0 — — _ o _—) — B - 0 —_—

1'The total of representation elections resulting in certification excludes elections held in UD cases which are included in the totals in Table 11.
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Table 11B.—Representation Elections in Which Objections and/or Determinative Challenges Were Ruled On in Cases Closed, Fiscal Year 1996

Total Objections only Chall only Objections and chal- Total objections! Total challenges?
elec- : lenges
, tions Number | Percent Number | Percent Number | Percent Numbq Percent Number | Percent
All representation electi 3,470 139 40 60 17 24 07 163 47 84 24
By type of case:
In RC cases 2,905 127 44 51 1.8 20 0.7 147 5.1 n 24
In RM cases ’ 58 1 17 2 34 0 _ 1 17 2 34
In RD cases 507 11 22 7 1.4 4 08 15 30 11 22
By type of election:
1! 5 0 -— 1 200 0 _ 0 _ 1 20.0
Stipulated el 2936 101 3.4 44 1.5 18 0.6 119 4.1 62 21
Expedited el 1 o 0 _ 0 —_— 0 —_— 0 [—
Regional Director-di d el 521 38 73 15 29 6 1.2 44 84 21 40
Board-directed e} 7 0 -— o —_ 0 _— 0 —_ 0 —
1 ber of el in which objecti wmnnedm.mgardlusofnumberofaﬂegauonsmeachelecuon
2 ber of e} in which chall were ruled on, of i hallenged in each electi
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Table 11C.—Objections Filed in Representation Cases Closed, by Party Filing,

Fiscal Year 19961

Total By employer By union By both parties?
Percent Percent Percent | . Percent
Number by Number by Number by Number by
type type type type
All rep ion elections 253 | 1000 91 36.0 159 62.8 3 12
By type of case:
RC cases 232 100.0 85 36.6 144 62.1 3 1.3
RM cases . 1 100.0 -1 100.0 o _ 0 _
RD cases . 20| 1000 5 25.0 15 75.0 0 —_
By type of election:
Consent elections ... 0 —_— 0 _ 0 — 0 e
pulated elections 188 | 1000 7t 37.8 115 61.2 2) 10
Expedited 1eCtions .....eeemrscemssessssanss 0 —_— 0 _ 0 —_— 0 _—
Regional Director-directed elections .... 65 100.0 20 30.8 4 61.7 1 1.5
Board-di d electi 0 —_— 0 —_— 0 e 0

1 See Glossary of terms for definitions.

20Objections filed by more than one party in the same cases are counted as one.

Table 11D.—Disposition of Objections in Representation Cases Closed, Fiscal Year 19961

Overruled Sustained?
Objec- | Objec-
%Pgﬁg' tiotxl)]s tions Percea; Pgrcet:;
with- ruled of tof of tof
filed drawn upon Number ruled Number ruled
. upon upon
All rep i 1 253 90 163 125 76.7 38 23.3
By type of case:
RC cases 232 85 147 114 176 33 24
RM cases 1 0 1 1 100.0 0 _—
RD cases 20 5 15 10 66.7 5 333
By type of election:
Consent electi 0 0 0 0 _— 0 —_
ip d el 188 69 119 94 79.0 25 21.0
Expedited el 0 0 0 0 _ 0 B —
Regional Director-directed el 65 21 4 31 70.5 13 29.5
Board-directed elections .. 0 0 0 0 _ 0 _

1 See Glossary of terms for definitions.

2See Table 11E for rerun elections held after objections were sustained. In 2 elections in which objections were sustained, the

cases were subsequently withdrawn. Tt

, in these cases no rerun elections were conducted.
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Table 11E.—Results of Rerun Elections Held in Representation Cases Closed,
Fiscal Year 19961
Total rerun Union No Outcome of original
elections 2 certified unjon chosen election reversed
Num- Percent Num- Percent Num- Percent Number Percent by
ber by type ber by type ber by type type
All representation elec-
(10 T — 84 100.0 32 38.1 52 619 34 40.5
By type of case:
RC cases ... 73 100.0 27 370 46 63.0 30 41.1
RM cases 1 100.0 13 100.0 0 B 0 B
RD cases .. 10 100.0 4 40.0 6 60.0 4 400
By type of election:
Consent elections ......cerene 0 _ 0 B .0 —_— 0 —_
ipulated electi 63 100.0 22 349 41 65.1 26 413
Expedited elections .. . 0 —_ 0 B 0 —_— 0 B
Regional Director-directed
elections 21 100.0 10 47.6 1 524 8 38.1
Board-directed elections ., 0 _ 0 —_— 0 _ 0 —_

1 See Glossary of terms for definitions.
2More than 1 rerun election was conducted in 6 cases; however. only the final election is included in this table.




Table 12.—Results of Union-Shop Deauthorization Polls in Cases Closed, Fiscal Year 1996

Number of polls Employees involved (number eligible to vote)! Valid votes cast
Resulting in de- Resulting in contin- In polls Cast for deauthor-
authorization ued authorization ization
Affiliation of union holding union-shop contract Total el- Resulting in de- Resulting in contin- Percent
Total P authorization ued authorization Total of total P
Number | PrCent | ypper | Percent B eligible | Numper | of ol
of total of total Number Percent Number Percent eligible
of total | "V of total &l

Total 50 25 50.0 25 50.0 2972 1,045 35.2 1,927 648 2,340 78.7 843 284
AFL~CIO unions 40 19 415 21 52.5 2362 801 339 1,561 66.1 1,847 78.2 662 28.0
Other national unions 6 3 50.0 50.0 319 83 26.1 236 73.9 261 81.8 mn 223
Other local unions 4 3 750 1 25.0 291 161 553 130 44.7 232 79.7 110 37.8

1 Sec. 8(a)(3) of the Act requires that to revoke a union-shop agreement a majority of the employees eligible to vote must vote in favor of deauthorization.
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 19961

Elections won by unions Elec- Employees eligible to vote In elec-
tions in . tions
: Total Other which n In units won by where )
Participating unions elec- | Per- 1 | AFL- ~ | Other | no rep- 0o rep- »
toos? | cenr | T | “cip | M2 | jocal | resenta- | Towl | 4 | ApL- | OBT | Omer | resenta- <
won unions | oo | unions | - tive won | CIO | ona | local tive =y
chosen unions (.o | umions | chosen 5
-
A. All representation elections g
AFL-CIO 2,872 49| 1,231 1231 —| — 1,641 | 181,967 | 60,346 | 60,346 | —— — | 121,621 E
Other national unions 88 545 48 — 48] — 40 6,678 3,178 —1 3178 _ 3,500 B
Other local unions 210 50.0 105 _—] 105 105 11,117 5,605 —| —| 5,605 6,112 -]
)
1-union elections 3,170 43,71 1,384 1,231 48 105 1,786 | 200,362 | 69,129 | 60,346 | 3,178 5,605 | 131,233 .§
AFL-CIO v. AFL-CIO 37| 703 26 6| —| — 11 39661 2350 2350 —| — 1| 1616 e,
AFL~CIO v. National 5 80.0 4 2 2| — 1 4] 407 158 249 _— 34 -
AFL~CIO v. Local 52| 885 .46 28 — 18 6 13,018 99541 6698 — | 3,256 3,064 "—'é'
National v. Local 3 66.7 2 _ 1 1 1 251 162 —_— 119 43 89
Local v. Local 7] 74 5] —| — 5 2 1| a6 —| — a3 15 Z
-
2-union electi Co104] 798 83 56 3 24 21| 18,127 | 13309 | 9,206 368 3,735 4818 g
= = 2
AFL-CIO v. Tt v. Local 1 0.0 (1] o] — 0 1 75 0 o] — 1] 75 =
AFL~CIO v. Local v. Local . 1| 1000 1 1{ — 0 0 159 159 159 — 0 0 o
Local v. Local v. Local " 1] 1000 1 _— — 1 0 350 350 _ — 350 0 S'
. =
3 (or more)-union electi 3 66.7 2| 1 0 1 1 584 509 159 0 350 75 E
. B
Total rep ion elections 3,217 448 | 1469 1,288 51 130 1,808 | 219,073 | 82947 | 69,711 | 3,546 | 9,690 | 136,126 g-
-1
B. Elections in RC cases @
-
AFL-CIO 2385 455)| 1,084] 1084 —| — 1,301 | 159,038 | 50,272 | 50,272 ——] ——| 108,766 8
Other national unions 82 53.7 4 _— 4] — 38 6,249 2,907 — 2,907 —_— 3,342 a
Other local unions 170 553 94 ] — 94 76 9,364 | 4,307 e 4307 5,057
1-union elections 2,637 463 | 1,222 1,084 4 94 1,415 | 174,651 | 57,486 | 50,272 | 2,907 4307 | 117,165
AFL-CIO v. AFL-CIO 351 686 24 24| —[ — 11 3867 2251 2251 —| — 1616
AFL-CIO v. National . 5 80.0 4 2 2l — 1 41 407 158 249 _— 34




Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1996'—Continued

Elections won by unions Elec- Employees eligible to vote In elec-
tions in . tions

Total which n In units won by where

Participating unions elec- | Per- | oo | AFL- Omm_e' Other | no rep- elec- Other Do rep-

tions? | cent | Lo CIO | yionai local | reseata- { Total tions | AFL- na Other | resenta-

won unions | hions | unions tive won CIO | ona | local tive
chosen A unions i unions | chosen
ons
AFL~CIO v. Local 50| 9.0 45 28| — 17 5| 1876) 8822 6698 — | 2,124 3,054
ional v. Local 3 66.7 2 e 1 1 1 251 162 _ 119 43 89
Local v. Local 5] 600 3] —| — 3 2 259 244 —] — 244 15
2-union e} 98] 796 78 54 3 21 20| 16,694 11,886} 9,107 3681 2411 4,808
AFL-CIO v. T( v. Local 1 00 0 o] — 0 1 75 0 o] — 0 5
AFL-CIO v. Local v. Local 1] 1000 1 1| — 0 0 159 159 159 — 0 0
Local v. Local v. Local 1| 100.0 1 _ — 1 0 350 350, —| — 350 [}
3 (or more)-union el 3| 667 2 1 0 1 1 584 509 ‘159 0 350 5
Total RC elections 2,738 | 476 1,302| 1,139 47 116 1,436 | 191,929 | 69,881 | 59,538 | 3,275 | 7,068 | 122,048
C. Elections in RM cases

AFL-CIO 46| 283 13 13 —| — 33 1,888 754 54 —1 — 1,134
Other National unions 1] 1000 1 —_— 1] — 0 16 16 _— 16 B o
Other local unions 4] 500 2] —| — 2 2 120 65| —| — 65 55
{-union el 51] 314 16 13 1 2 35 2,024 835 754 16] - 65 1.189
AFL~CIO v. AFL-CIO 2| 1000 2 2] — | — 0 9 9 9| —| — [}
AFL~CIO v. Local 1 0.0 0 o] — 0 1 10 0 o] — 0 10
2-union el 3] 667 2 2 0 0 1 109 9 9 0 0 10

Total RM el 54| 333 18 15 1 2 36 2,133 934 853 16 6511 1,199

D. Elections in RD cases ’

AFL-CIO 441 | 304 134 pal —| — 307| 21041 9320f 9320 — | — | 1,72
Other national unions 5] 600 3] — 3] — 2 413 255 — 255 | — 158
Other local unions 36| 250 9 — — 9 27 2233 1,233 — [ — | 1,233 1,000
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1996'—Continued

Elections won by unions Elec- Employees eligible to vote In elec-
Totat ot Vhich In units woo by where
Participating unions elec- | Per- Total AFL- na- Other | no rep- ell;:- Ot no rep-
H tions? | cent [ o o0 Clo tional local | resenta- | Total tiops | AFL- Other | resenta-
won unions unions unions tive  won Clo ti::;l local tive
chosen unions | - ione | unions chosen
1-union elections 482 | 303 146 134 3 9 3361 23,687 10,808 9,320 255 1,233 | 12,879
AFL-CIO v. Local 1] 1000 1 o] — 1 0 L132 | 1,132 o] — 1,132 0
Local v. Local 2| 1000 2 _ ) 2 0 192 192 ] — 192 o
2-union elections 3| 1000 3 0 0] 3 0 1,324 | 1324 0 o] 1324 0
Total RD 485 30.7 149 134 3 12 336 25011 12,132 9,320 255 2,557 12,879
1 See Glossary of terms for definitions.
2Includes each unit in which a choice ding collective-bargaining agent was made; for example, there may have been more than one election in a single case, or several cases may have been involved in one
election unit. 8
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 19961

—— e~

Valid votes cast in elections won

Valid votes cast in elections lost

Total Votes for unions Votes for unions
L . id T T
Participating unions vv:thes Other v:t:ls Other v(;t.'::
AFL~ Other AFL~ Other
cast na- for no na- for no
Tod | CIO | ony | Jocal | oy [ Tol | CIO | yong | local 1o
unions | o.one | unions unions | /<o | unions
A. All representation elections
AFL-CIO 159,923 | 34519 | 34,519 | — — | 17,725 36,532 36532 — | —1| TL147
Other ] unions 5932 1,790 —1 1790 —_ 910 1,201 — L200| — 2,031
Other local unions 9712 | 3,461 — ] —| 3461 1,090 1,811 —] — 1811 3,350
1-union el 175,567 | 39,770 | 34,519 | 1,790 3,461 | 19,725 39,544 | 36,532 | 1,201 ] 1811 76,528
AFL-CIO v. AFL-CIO 2,872 1,332 1332)] — _ 97 454 454 — — 989
AFL~CIO v. National 289 235 118 117 _— 24 9 9 0y — 21 >
AFL-CIO v. Local 10610 7,595 4298 | —— | 3297 615 1,051 814 — 237 1,349 %
jonal v. Local 231 144 _— 102 2 1 28 e 27 1 58 g
Local v. Local 356 291 _ - 291 51 2 _ — 2 12 E:
2-union el 14358 | 9,597 | 5,748 219 | 3,630 788 1,544 1,277 27 240 2,429
AFLCIO v. T v. Local 74 0 o] — 0 0 2| | — 1 3
AFL-CIO v. Local v. Local 143 140 M) — 66 3 0 o — 0 0
Local v. Local v. Local . 196 189 —_— 189 7 0 —_ — 0 0
3 (or more)-union el 413 329 74 0 255 10 32 31 0 . l 42
Total representation el 190,338 | 49,696 | 40,341 | 2,009 | 7346} 20,523 | 41,120 37;340 1,228 { 2,052| 78999
B. Elections in RC cases .
AFL-CIO 140,038 | 28,651 | 28,651 | —— —— | 14674] 33,045| 33,045] — | — | 63,668
Other I unions 5,551 1,630 —{ 1,630 _ 837 1,158 —1} LI58| — 1,926
Other local unions 7678 | 2413 —1] —1| 2413 911 1,602 — 1602 2,752
1-union el 153,267 | 32,694 28,651 | 1,630 2413] 16422 35805 | 33,045| 1,158 | 1,602 68,346
—
AFL-CIO v. AFL-CIO 2,796 1,257 1257 — —_— 96 454 454 —| — 989 w
AFL-CIO v. National 289 235 118 17 —_ 24 9 9 ol — 21 L




Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 19961 —Continued

Valid votes cast in elections won Valid votes cast in elections lost
T:l;l:il Votes for unions Votes for unions

S . vali Total Total

R Participating unions votes AFL- | Other | g | votes AR | Other [ o | votes

- cast na- for no na- for no

Total CIO | yionar | tocal . Total CIO | yionar | Jocal | \inion

unions unions unions unions unions unions
AFL~CIO v. Local 9649 | 68971 4296| — | 2,601 361 | 1,049 812 — 237 1,342
National v. Local 231 M — 102 42 1 28 —_— 27 1 58
Local v. Local 228 66| —| — 166 48 2] —| — 2 12
2-union elections 13,193 | 8699 5,671 219 | 2,809 530 1,542 1,275 27 240 2,422
AFL-CIO v. T v. Local 74 0 o] — 0 0 32 31| — 1 42
AFL-CIO v. Local v. Local 143 140 74| — 66 3 0 o] — 0 0
Local v. Local v. Locat 196 189 —_ — 189 7 0 —_— — 0 0
3 (or more)-union electi 413 329 74 0 255 10 32 31 0 1 42
Total RC electi 166873 | 41,722 | 34,396 | 1,849 | 5477 | 16962 | 37,379 | 34351 | 1,185 | 1843 70,810
C. Elections in RM cases ' *
AFL-CIO 1,609 ° 425 25 —| — 213 276 26 —| — 695
Other national unions 16 14 — 4| — 2 ol — o] — 0
Other local unions 98 38 _ — 38 17 4 —_— — 4 39
1-union electi 1,723 M 425 14 38 232 2801 - 276 0 4 34
AFL-CIO v. AFLCIO 76 75 35| — _ 1 0 0y —| — 0
AFL~CIO v. Local . . 9 0 o] — 0 0 2 2| — 0 7
2-unjon elections 85 75 75 0 [\] 1 2 2 [\] 0 7
Total RM electi 1,808 552 500 14 38 233 282 278 0 4 741
D. Elections in RD cases

AFL-CIO 18276 | 5443 5443 —— — 2838 3,211 21| — | — 6,784
Other national unions 365 146 — 146 — ) 3| — a1 — 105
Other local unions 1936| 1010] — | — | 1010 162 205 ] — 205 559
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1996'—Continued

Valid votes cast in elections won

Valid votes cast in elections lost

Total Votes for unions Votes for unions
Participating unions vous Other vous Other vous
AFL- Other AFL- Other
cast na- for no na- for no
Total CIO tional local union Total CI0 tional local union
unions |\ ione unions unions | o pioee § URiONs
I-union el 20,577 6,599 5,443 146 1,010 3,07 3,459 3,211 43 205 7,448
AFL~CIO v. Local 952 698 2] — 696 254 0 o] — 0 0
Locat v. Locat 128 125 ) — 125 3 0 _ — 0 0
2-union el 1,080 823 2 1] 821 257 0 0 1] 1] 0
Total RD elections 21,657 74221 5445 146 | 1,831 3,328 3459 3211 43 205 7,448

1 See Glossary of terms for definitions.
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Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1996

Number of elections in which Number Valid votes cast for unions Eligible
representation rights were won | of elec- | \o .0 employ-

by unions tions in Total Total ees in

+  Division and State! e wiich | el | valid AFL- | Ofer | ope, | voles | units
tions AFL- | Other | gper | 1O rEP- Cligible voes | rort | 10 | 22 | doca | foro0 i;';?;;
Total uS(?ns tional ms tive was | ©° vote unions | .o | usions resenta-

unions chosen tion
Maine 10 5 4 1 0 5 544 496 232 141 91 V] 264 168
New F hi 3 1 1 0 0 2 256 233 98 98 0 0 135 160
Vermont 7 5 4 1 0 2 119 116 ! 46 25 0 45 89
M. 81 43 41 2 0 38 3,549 3,383 1,694 1,459 235 0 1,689 1,833
Rhode Island 12 8 8 0 0 4 924 876 465 441 A4 0 411 655
C i 51 20 18 0 2 31 2,532 2249 | 1,007 789 19 199 1,242 924
New England 164 82 76 4 2 82 7924 7353 3,567 2974 394 199 3,786 3,829
New York 304 170 145 5 20 134 19,483 15,731 8,145 6,952 214 979 7586 8,430
New Jersey 157 68 53 3 12 89 7502 6,176 2,696 2,046 154 496 3,480 2,574
Pennsylvania 215 91 74 6 1 124 12,999 11,322 5377 4,390 286 701 5,945 5,505
Middle Atlantic 676 | 329 272 14 43 347| 39984 33,229 | 16218 | 13,388 654 2,176| 17011| 16,509
Ohio 195 83 79 4 0 112 15311 13,690 6.140 5,989 135 16 1,550 4,634
Indiana 90 34 32 2 (1] 56 7,511 6936 | 2979 2842 29 108 3957 2,100
Ilinois 187 85 8 2 5 102 9,939 8914 4268 4,018 114 136 4,646 3,413
Michigan 208 89 - 86 0 3 119 15,006 13,186 6,562 5,986 33 543 6,624 6,016
Wi i 82 32 29 3 0 50 4844 4,39 2,130 1,872 250 8 2,266 1,706
East North Central 762 323 304 11 8 4391 52611 47,1221 22,079} 20,707 561 811 25,043 17,869
Towa 35 15 14 1 0 20 1,733 1,512 621 610 11 0 891 499
Mi 80 34 29 1 4 46 4,719 4,037 1,838 1,737 31 70 2,199 1,233
Missouri 123 49 46 0 3 74 6,054 5,185 1,867 1,760 9 98 3318 1,215
North Dakota 7 5 5 0 0 2 8 69 32 32 0 1] 37 33
South Dakota 6 3 2 0 1 3 178 172 68 61 (1] 7 104 22
k ~10 4 4 0 0 6 2,204 1,958 963 963 0 V] 95| . 1,845
Kansas 29 13 12 0 1 16 6,352 5,300 4,495 2,718 0 1,777 805 5910
West North Central 290 123 112 2 9 167 21,318 18,233 9,884 7,881 51 1,952 8,349 10,757
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Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1996—Continued

Number of elections in which Number - Valid votes cast for unions Eligible
representation rights were won | of elec- | uruber employ-
Total by unions uﬂ‘ljs llnn of em. T:th'::il oth To‘t:ls ees tl:
Division and State! glec- Other 1o rgp- ployees | 00 ARL- | R | otmer |20 | choos-
ons AFL- | "o Other resenta- eligible cast Total CIo tional local union | in
Total | CIO | . local | & to vote unions | ¢ unions B rep-
unions tional unions | Y€ was unions resenta-
unions chosen tion
Del 6 3 3 0 0 3 348 306 101 101 0 0 205 76
Maryland 52 14 11 0 3 38 3,068 2,708 | 1,170 972 0 198 1,538 602
District of Col 17 12 10 1 1 5 1,220 1,053 684 542 122 20 369 1,128
Virginia 41 19 13 4 2 22 2,461 2,177 1,096 798 151 147 1,081 749
West Virginia 37 16 15 1 0 21 4,357 4,067 1,762 1,197 560 5 2,305 889
North Carolina 18 11 10 1 0 7 3,316 2,766 | 1259| 1253 6 0 1,507 966
South Carolina 9 3 3 0 0 6 1,574 1,472 721 - 693 28 0 751 670
Georgia 28 8 8 0 0 20 2,721 2,390 | 1020 1,020 0 0 1,370 671
Florida 87 41 38 0 3 .46 4,268 3,981 1,846 1,637 0 209 2,135 1,487
South Atlantic 295 127 111 7 9 1681 23,333 20920f 9,659] 8213 867 5791 11,261 7,238
Kentucky 4] 12 11 0 1 29 2,693 2,490 998 946 35 17 1,492 658
T 48 13 11 0 2 35 5,136 47031 1,660 | 1,648 0 12 3,043 528
Alabama 42 18 17 1 0 24 4910 4,404 | 2065| 2,054 11 0 2,339 1,568
Mississippi 18 8 8 0 0 10 2,666 2,405 | 1135 1,135 0 [} 1,270 953
East South Central 149 51 47 1 3 98 15,405 14,002 5,858 5,783 46 29 8,144 3,707
Ark: 24 6 6 0 0 18 1,882 1,603 675 675 0 0 928 434
Louisiana 39 19 17 2 0 20 2,385 1,784 787 761 26 0 97 800
Oklahoma 25 10 9 1 0 15 2,473 2,126 905 874 23 8 1,221 243
Texas 66 25 23 0 2 41 4,696 4,273 1,804 1,691 0 113 2,469 1,147
West South Central 154 60 55 3 2 94 11,436 9786 | 4,171 4,001 49 121 5615 2,624
M 25 13 13 0 0 12 835 732 357 357 0 0 375 580
Idaho 18 9 7 0 2 9 1,475 1,209 566 332 0 234 643 | 444
Wyoming 6 1 1 0 0 5 277 267 105 53 52 1] 162 15
Colorado 32 12 12 0 0 20 2,819 2,577 996 996 0 0 1,581 625
New Mexico 20 7 7 0 0 13 1,322 1,240 669 669 0 1] 571 728
Arizona 22 12 12 0 0 10 1,615 1,435 527 521 0 6 908 530
Utah 18 3 3 0 0 15 1,477 1,306 456 413 43 1] 850 129
Nevada 37 22 17 5 0 15 2,182 1,804 | 1,159 956 144 59 645 1,594
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Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1996—Continued

Number of elections in which Number Valid votes cast for unions Eligible
representation rights were won | of elec- Number employ-

Total by unions tions in | " e - Total Total ees in

Division and State! elec- Otor wpich | ployees | v2id AR | Oer | o | votes | units

tions AFL- Other P | eligible Toal | ciO | . local | TOF Choos-
Total | Ci0 | P> | local | B0 | t5yoe | CBS unions | onal | ypiong | union | ing rep-
unions tional unions | 8¢ was unions resenta-

unions chosen tion

M 178 9 72 5 2 9 12,002 10,570 4835 4297 239 299 5,735 4,645
Washi 108 50 48 1 1 58 6,614 5,744 2,822 2579 47 196 2,922 2,461
Oregon 50 28 25 0 3 22 2,138 1,755 | - 976 796 0 180 779 1,302
California 334 149 132 2 15 185 20,096 16,512 8,039 6,468 20 1,551 8473 8,698
Alaska 30 16 14 1 1 14 1,764 1,408 172 448 305 19 636 1,227
Hawaii 21 1 10 0 1 10 731 603 296 255 4| 37 307 293
Guam 0 0 0 0 0 0 0 0 [ 0 [ 0 0 [
Pacific 543 254 229 4 21 2891 31,343 | 26,022 | 12,905 | 10,546 376 1983} 13,117 13981
Puerto Rico 61 40 9 0 31 2t 3,545 2,960 1,59t 342 0 1,249 1,369 1775
Virgin Istands 5 1 1 0 0 172 141 49 49 0 0 92 13
Outlying Areas 66 41 10 0 3t 25 3,717 3,101 1,640 391 0 1,249 1,461 1,788
Total, all States and areas 3277 | 1,469 | 1,288 51 130 1,808 | 219,073 | 190,338 | 90,816 | 78,181 | 3,237 9398 | 99,522 | 82,947

L' The States are grouped according to the method used by the Bureau of the Census, U.S. Department of Commerce.
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Table 15B.—Geographic Distribution of Collective-Bargaining Elections Held in Cases Closed, Fiscal Year 1996

Number of elections in which Number Valid votes cast for unions Eligible
representation rights were won | of elec- Number employ-

Total by unions tions in | " e | Total Total ees in

Division and State! elec- Ohor which ployees valid AFL- Other Other votes units

tions AFL- Other | POTeP | cigite | YOS | Toml | c10 | P2 | locat | foro | choos-
Total | €10 | M | local | B0 | 5y0e | A unions | to8al [ ypigns | union | ing rep-
unions tional unions | Ve Was unions resenta-

unions chosen tion

Maine 7 3 3 0 0 4 389 366 159 132 27 0 207 24
New Hampshi 3 1 1 1] 0 2 256 233 98 98 1] 1] 135 160
Vermont 7 5 4 1 1] 2 119 116 n 46 25 1] 45 89
M 3 39 37 2 0 34 3,334 3,174 1,581] 1,346 235 1] 1,593 1,682
Rhode Island 1 8 8 0 0 3 730 702 384) 360 24 0 318 655
Ce i 42 18 16 0 2 24 1,982 1,741 825 607 19 199 916 746
New England 143 74 69 3 2 69 6,810 6,332 3,118 2,589 330 199 3214 3356
New York am| 157 138 5 14 114 18281 14701 | 7603| 6662 214 721 7098 7645
New Jersey 144 64 o 3 12 80| 7003| 5811 2524| 1874 154 6| 3287 220
F ylvania 187 81 65 5 11 106 11,838 10,320 4,869 3910 269 690 5,451 4,747
Middle Atlantic 602 302 252 13 37 300 37,122 30,832 | 14,996 | 12,446 637 1,913 15,836 14,634
Ohio 170 6 7 4 0 94 13,537 12,350 5523 5372 135 16 6,827 3,835
Indiana 80 30 28 2 0 50 7213 6,718 2,887 2,750 29 108 3,831 2,001
Dlinois 161 75 68 2 5 86 8,861 7938 3,723 34717 114 132 4215 2,759
Michigan 170 75 72 0 3 95] 13356 11,796 | 5846 | 5270 33 s43| s5950| 5124
Wi i 61 27 24 3 0 34 3,780 3,419 1,680 1,422 250 8 1.739 1,261
East North Central 42| 283 264 11 8 359 | 46,807 42221 19659 18291 | 561 807 | 22562| 14980
Iowa 28 15 14 1 1] 13 1,592 1,382 582 51 1 0 800 499
Mi 66 28 24 1 3 38 3,827 3,322 1,508 1421 31 56 1814 800
Mi i 101 43 40 0 3 58 5673 4,845 1,717 1,610 9 98 3,128+ 1,077
North Dakota 7 5 5 0 0 2 78 69 32 32 0 0 37 33
South Dakota 6 3 2 0 1 3 178 172 68 61 0 7 104 22
brask 9 4 4 1] 0 5 2,145 1,902 939 939 1] 0 963 1,845
Kansas 23 10 10 0 0 13 5.099 4252 3,754 2,673 0 1,081 498 4742
West North Central 240 108 9 2 7 132 18,592 15,944 8,600 1,307 51 1,242 7,344 9,018
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Table 15B.—Geographic Distribution of Collective-Bargaining Elections Held in Cases Closed, Fiscal Year 1996—Continued

Number of elections in which Number Valid votes cast for unions Eligible
representation rights were won | of elec- |\ o0 employ-

Total by unions tonsin § e Total Total ees in

elec- which ployees valid AFL— Other Other votes units

tions AFL- | O | Omer | POTCP- | cigiple | YOS | o | ‘o | M2 | locat | fOTDO | choos-
: Total | C10 | 72 | local | 0 | 5o | A% unions | fional | ypins | usion | ing rep-
unions tional . tive was unions Tesenta-

unions chosen tion
Del. 6 3 3 0 0 3 348 306 101 101 0 ] 205 76
Maryland 50 14 11 0 3 36 3,001 2653 1,146 961 0 185 1,507 602
District of Columbi 13 10 8 1 1 3 1,000 845 561 419 122 20 284 918
Virginia 36 17 12 3 2 19 1,783 1,605 844 611 86 147 761 617
West Virginia 34 14 13 1 0 20 4,138 3903 | 1,644 1,079 560 5 2,259 689
North Carolina 14 8 7 1 0 6 3,031 2502 L105| 1,099 6 0 1397 707
South Carolina 9 3 3 0 0 6 1,574 1,472 71 693 28 [} 751 670
Georgia 23 7 7 [ [ 16 2329 2,054 854 854 0 [ 1,200 489
Florida 75 34 31 0l 3 41 3,441 3,301 | 1480| 1,307 0 1713 1,821 1,052
South Atlantic 260 110 95 6 9 150 | 20645 18641 | 8,456| 7,124| 802 530 10,185 5,820
Kentucky 37 11 10 0 1 26 2,594 2,411 958 906 35 17 1,453 616
Te 42 13 11 0 2 29 5,043 4,613 1,646 1,634 0 12 2,961 528
Alabama 37 16 15 1] 0 21 4,081 3,653 1,608 1,597 11 0 2,045 1,123
Mississippi 16 6 6 0 0 10 2,537 2282 | 1,056] 1,056 0], 0 1,226 824
East South Central 132 46 42 1 3 86} 14255 12959 | 5268] 5,193 46 29 7,691 3,091
Arkansas 20 6 6 [ 0 14 1,828 1,554 655 655 0 0 899 434
Louisi 33. 19 17 2 0 14 2,286 1,695 760 734 26| 0 935 800
Oklahoma 16 7 6] 1 ol 9 1,618 1,389 5N 540 23 8 818 115
Texas 54 21 19 0 2 33 3,935 3,564 | 1,518] 1,405 0 113 2,046 983
West South Central 123 53 48 3 2 70 9,667 8,202 3,504 3,334 49 121 4,698 2,332
M 13 12 12 0 0 1 528 489 281 281 0 0 208 510
Idaho 17 9 7 0 2 8 1,427 1,166 551 317 0 234 |- 615 444
‘Wyoming 6 1 1] 0 0 5 21 267 105 | 53 52 0 162 15
Colorad 26 10 10 0 o 16 2,682 2,451 955 955 o o 1,496 587
New Mexico 13 5 .S 0]. 0 8 598 538 210 210 o 0] 328 114
i 16 9 ‘9 0]. 0f 7 1,404 1,246 454 448 0 6 792 418
Utah 16 3 3 0 0 13 1321 1,162 404 404 0 0 758 129
Nevada 35 22 17 5 0 13 1,947 1,645 1,149 946 144 59 496 1,594
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Table 15B.—Geographic Distribution of Collective-Bargaining Elections Held in Cases Closed, Fiscal Year 1996—Continued

Number of elections in which Number Valid votes cast for unions Eligible
representation rights were won | of elec- Number employ-

Total by unions tions in of em- T;oltiz:il ot Total ees in

Lo which Vi er votes units

Division and State! elec- Other no rep- ployees | o0 AFL- | "oy Other | rorno | choos-

tions AFL- | "o Other ta eligible cast Total C10 tional local . .
Total | CIO | [ | local | T2 | (5vote unions | UM | ypions | UMIOR | INg FCP-
unions tional unions | BYe was unions | . resenta-
unions chosen tion

M 142 1 64 5 2 71 10,184 8964 | 4109| 3614 196 299 4855 3,811
Washing 86 47 45 1 1 39 5230 45331 2335| 2,092 47 196 2,198 2,326
Oregon 40 25 22 0 3 15 1,830 1,481 869 689 0 180 612 1,199
Califomnia 275 137 124 2 11 138 17,128 | 13808] 6,462| 5873 20 569 1346 7,092
Alaska 25 14 12 1 1 11 1,506 1211 678 354 305 19 533 1117
Hawaii 19 9 8 0 1 10 689 564 M 230 4 37 293 251
Guam 0 1] 0 0 0 0 0 0 1] 0 V] 0 0 0
Pacific 445 232 211 4 17 213 26,383 21,597 | 10,615 9,238 376 1,001 10,982 11,985
Puerto Rico 58 40 9 0 31 18 3,425 2848 | 1,561 340 0| t221 1,287 1,775
Virgin Islands 5 1 1 0 0 4 172 141 49 49 0 0 92 13
Outlying Areas 63 41 10 0 31 22 3,597 2989 1,610 389 0] 1221 1379 1,788
Total, all States and area 2,792 1,320 1,154 48 118 1,472 | 194.062 | 168,681 | 79,935 | 69,525 | 3,048 | 7,362| 88,746| 70815

1'The States are grouped according to the method used by the Bureau of the Census, U.S. Department of Commerce.
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Table 15C.—Geographic Distribution of Decertification Elections Held in Cases Closed, Fiscal Year 1996 N
i E
Number of elections in which Number Valid votes cast for unions Eligible
representation rights were won | of elec- Number - | employ-
Total by unions tionsin | “oeen” | Total Total ecs in

Division and State! elec- o which | oyovees | Yalid AFL- [ Oer | oper | votes | units w

tions AFL- Other | MO | cligible | Y% | Total | CI0 | & | locar | formo  choos- X

¢ na- resenta- cast " tional f union | ing rep- 3

Total | CIO tional local v to vote unions 7 unions <

unions y unions e was unions mﬂ- b

unions chosen tion o]

b ]

w

Maine 3 2 1 1 0 1 155 130 7 9 64 0 57 144 -
New Hampshi 0 0 0 0 0 0 0 0 ) 0 0 0 0 0 g
Vermont 0 (i 0 0 0 0 0 0 0 (i 0 0 0 0 B
Massach 8 4 4 0 0 4 215 209 113 13 0 0 9% 151 §_
Rhode Island 1 0 0 0 0 1 194 174 81 81 0 0 93 0 -
C cut 9 2 2 0 0 7 550 508 182 182 0 0 326 178 g
. e

New England 21 8 1 1 (i 13 L14) 1,021 49 385 64 0 512 473 2

o)

New York 33 13 7 0 6 201 1202 1,00]| 542 290 o] 252 488 785 -
New Jersey 13 4 4 0 0 9 499 365 172 172 0 0 193 332 =
Pennsylvani 28 10 9 1 0 18] 161 1002 508 480 17 11 494 758 z
]
Middle Atlantic 14| 27 20 1 6 41| 2862 2397 1222 942 17 20| Li75| 1,875 =

B
Ohio 25 7 7 0 0 18] 1,774] 1340| 617 617 0 0 7 799 £
Indiana 10 4 4 0 0 6 238 218 » ” (] 0 126 % "
Tlinois 26 10 10 0 0 16| 1078 976 545 541 0 4 431 654 g
Michig 38 14 14 0 0 24) 1650| 13%| 716 76 0 0 674 892 =
Wi 21 5 5 0 0 16{ 1064 977 40| 450 0 0 527 445 =
(<3
East North Central 120 40 40 0 0 8o 5804 4901] 2420] 2416 0 4| 2481 2889 %

B

Towa 7 0 0 0 0 7 141 130 9 39 0 0 91 0 @
14 6 5 0 1 8 892 715 330 316 (i 14 385 433 g
Missouri 2 6 6 0 0 16 381 340 150 150 (i 0 190 138 B
North Dakota 0 0 0 0 0 0 0 0 0 0 0 0 0 0 a




Table 15C.—Geographic Distribution of Decertification Elections Held in Cases Closed, Fiscal Year 1996—Continued

Number of elections in which Number Valid votes cast for unions Eligible

representation rights were won | of elec- Number employ-

Total by unions tonsin | oo " Total Total ees in

Division and State! elec- which | o) oes | valid AFL- | Ofer | oper | Yowes | units
. Other no rep- e votes na- forno | choos-
tions AFL- | "7 | Other resenta- | cligible cast Total CIo tional | local union | ing re
Toul | CIO | & | local | & to vote unions | U unions 8 rep-
unions ) unions | Y€ was unions resenta-
_unions chosen tion

South Dakota 0 0 0 0 0 0 0 ‘o ] 0 0 ] ] 0
Nebrask 1 0 0 0 0 1 59 56 24 24 0 0 32 0
Kansas 6 2 1 1,253 1,048 741 45 0 696- 307 1,168
West North Central 501 15 13 0 2 35 2,726 2,289 ( 1,284 574 0 710 1,005 1,739

D 0 0 0 0 0 0 0 0 ] 0 0 ] 0 0
Maryland 2 0 0 0 0 2 67 55 24 11 0 13 31 0
District of Columbia 4 2 2 .0 0 2 220 208 123 123 0 ] 85 210
Virginia 5 2 1 1 0 3 678 572 252 187 65 0 320 132
West Virginia 3 2| 2 0 0 1 219 164 118 118 0 1] 46 200
North Carolina 4 3 3 0 0 1 285 264 154 154 0 ] 110 259
South Carolina 0 0 (] 0 0 0 0 0 0 0 0 0 0 0
Georgia 5 1 1 0 0 4 392 336 166 166 0 0 170 182
Florida 12 7 7 0 0 5 827 680 366 330 0 36 314 435
South Atlantic 35 17 16 1 0 18 2,688 2279 | 1,203} 1,089 65 49 1,076 1,418
Kentucky 4 1 1 0 0 3 9 79 40 40 0 ] 39 42
T 6 0 ] 0 0 6 93 90 14 14 0 [ 76 0
Alabama 5 2 2 0 0 3 829 51 457 457 0 0 294 445
Mississippi 2 2 2 0 0 0 129 123 9 9 0 0 4“4 129
East South Central 17 5 5 0 0 12 1,150 1,043 590 590 0| 0 453 616
Arkansas 4 0 ] 0 0 4 54 49 20 20 0 ] 29 0
Louisi: 6 0 1] 0 0 6 9 89 27 27 -0 1] 62 0
Oklahoma 9 3 3 0 0 6 855 37 334 334 0 0 403 |, 128
Texas 12 4 4 01 0 8 761 709 286 286 0 ] 423 - 164
West South Central 31 7 7 0 0 24 1,769 1,584 667 667 0 0 917 292

M 12 1 1 0 11 307 243 76 76 0 ] 167 70
Idaho 1 0 0 0 0 1 448 43 15 15 0 ] 28 0
Wyoming 0 0 [ 0 0 0 0 0 0 0 0 0 0 0
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Table 15C.—Geographic Distribution of Decertification Elections Held in Cases Closed, Fiscal Year 1996—Continued

Number of elections in which | Number Valid votes cast for unions Eligihle
representation rights were won | of elec- | o u o employ-

by unions tions in Total Total ees in

Total which | Ofe™ | yalig Oth i
Division and State! elec- ployees | AFL- et | Other | Yoes [ unus
3 Other no rep- e votes na- for no choos-
tions AFL— Other eligible Total Cl1o . local f .

4 Tol | €10 | M7 | tocal | B2 | 15vote cast unions | Honal | ypigng | union | ing rep-
unions tional unions | GVe was unions resenta-

unions chosen tion
Colorado 6 2 2 0 0 4 137 126 41 41 0 0 85 38
New Mexico 7 2 2 0 0 5 724 702 459 459 0 0 243 614
Arizona 6 3 3 0 0 3 211 189 3 3 0 0 116 112
Utah 2 0 1] 0 0 2 156 144 52 9 43 0 92 0
Nevada 2 0 0 0 0 2 235 159 10 10 0 0 149 0
M 36 8 8 0 0 28 1818 1,606 726 683 43 0 880 834
‘Washi 22 3 3 0 0 19 1,384 1211 487 487 0 0 724 135
Oregon 10 3 3 0 0 7 308 274 107 107 0 1] 167 103
California 59 12 8 0 4 47 2,968 2,704 1,577 595 0 982 1,127 1,606
Alaska 5 2 2 0 0 3 258 197 94 94 0 0 103 110
Hawaii 2 2 2 0 0 0 42 39 25 25 0 0 14 42
Guam 0 0 0 0 0 0 0 0 0 0 0 0 0 0
Pacific 98 22 18 0 4 76 4,960 4,425 2,290 1,308 0 982 2,135 1,996
Puerto Rico 3 1] 0 0 3 120 112 30 2 0 28 82 0
Virgin Islands 0 0 0 0 0 0 0 0 0 0 0 0 0 0
Outlying Areas 3 0 0 0 0 3 120 112 30 2 0 28 82 0
Total, all States and areas 485 149 134 3 12 336 25011| 21,657 | 10881 | 8,656 189 ] 2,036] 10776 12,132

1 The States are grouped according to the method used by the Bureau of the Ceasus, U.S. Department of Commerce.
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Table 16.—Industrial Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1996

Number of elections in which Num- Valid votes cast for unions Eligi-
. f representation rights were won ber of ble
; ' by unions glec- N eir:-
| Toa o | oren | T8 o Tom | in
Industrial group! elec- Other which | ployees votes AFL- na- Other for n?) units
tions AFL- | =" | Other | no rep- eligible cast Total CIO tional local union | Choos-
Total | CIO tiomal local | resent- | to vote unions | ocone | unions ing
] unions : unions | ative rep-
unions was resen-
chosen tation
Food and kindred prod: 186 80 71 1 2 106 | 21,114 18,252 10,189 8,817 79 1,293 8,063 | 12,313
Textile mill prod 15 5 5 0 0 10 1,224 1,121 421 400 0 21 700 262
Apparel and other finished products made from fabric and similar materials 3 1 1 0 0 2 567 521 146 146 0 0 375 110
Lumber and wood products (except iture) . 33 12 12 0 0 21 3,820 3,456 1,456 1,427 0 29 2,000 683
Fumiture and fixtures 23 6 5 1] 1 17 1,991 1,815 744 728 1] 16 1,071 209
Paper and allied products 33 10 9 0 3 23 2,568 2,370 906 866 13 27 1,464 609
Printing, publishing, and allied products 58 25 18 0 7 33 4,526 3,995 1,493 1301 20 172 2,502 834
Chemicals and allied products 68 25 23 0 2 43 3,721 3,444 1,415 1,343 27 45 2,029 908
Petroleum refining and related ind 20 9 9 0 0 11 952 882 494 360 0 134 388 446
Rubber and miscell plastic prod 41 12 11 0 1 29 6,428 5,881 2,898 1,644 396 858 2,983 1,892
Leather and leather prod 3 0 0 0 0 3 133 122 42 42 0 0 80 0
Stone, clay, glass, and products ! 31 30 1 0 40 3,496 3,161 1,340 1,299 40 1 1,821 1,001
Primary metal industries 79 36 35 0 1 43 6,397 5,926 2,728 2,709 9 10 3,198 1,744
Fabricated metal products (except hinery and p ion equip ) 89 33 31 1 1 56 8,368 7,608 3,318 3,165 60 93 4290 | 2,383
Machinery (except electrical) 100 32 27 2 3 68 7421 6,922 3,401 2,721 91 589 3,521 2,500
Electrical and electronic machinery, equip and suppli 32 15 15 0 0 17 3,590 3,273 1,491 1,491 0 0 1,782 1,377
Aircraft and parts 62 24 21 1 2 38 10,598 9,544 4,450 3618 32 800 5,094 3,725
Ship and boat building and repairing 6 2 2 0 0 4 893 833 341 341 0 0 492 39
Automotive and other transportation equip 8 9 9 0 0 9 1,216 1113 536 535 0 1 577 188
Measuring, analyzing, and controlling i photographi dical
and optical goods; hes and clocks 18 4 3 1 0 14 770 740 285 213 66 6 455 85
Miscell f: ing industries 19 8 8 0 0 i1 2,393 2233 1,122 1,12t 1 0 l,llll 844
Manuf: ing 977 379 351 7 21 598 92,186 83212 39,216 | 34,287 834 4,095 43,996 | 32,152
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Table 16.—Industrial Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1996—Continued

Number of elections in which Num- Valid votes cast for unions Eligi-
representation rights were won { ber of ble
by unions elec- Numbe e]?-
tions umber -
Total in | ofem | Tom oth Toul | 2%
;  Industrial group! elec- Other which | ployees | 55 AFL- na_“ Other g”“‘:li units
tions AFL- | =™ | Other | norep- | eligible cast Total CI0 tional | local union | €hoos-
Total | CIO tional local | resent- { to vote unions | o -ons unions ing
unions | o oe | unions | ative rep-
was resen-
chosen tation
Metal mining 5 1 1 0 ] 4 1,283 1,203 608 608 0 ] 595 561
Coal mining 5 2 1 1 0 3 273 259 131 49 82 0 128 90
Oil and gas ion 5 3 3 0 0 2 330 290 140 140 0 0 150 174
Mining and quarrying of nonmetallic minerals (except fuels) ..., 9 5 4 0 1 4 606 517 293 235 43 15 284 433
Mining 24 11 9 1 1 13 2,492 2329 1,172 1032 125 15 1,157 1,258
Construction 236 113 101 2 10 123 7,786 5388 2,776 2,267 2 487 2612 3,658
Wholesale trade 186 53 50 1 2 133 9,402 8,594 3,387 3,251 103 33 5207 1,526
Retail trade 260 106 100 0 6 154 11,716 9.999 4,511 4,038 39 434 5,488 4330
Finance, insurance, and real estate 61 34 28 1 5 27 3,254 2,764 994 854 25 115 1,770 564
U.S. Postal Service 1 0 0 [} [} 1 88 82 24 24 0 0 58 0
Local and suburban transit and i rban highway p p 115 59 51 1 7 561 10582 ° 8,705 4,402 3,894 100 408 4303 | 4,691
Motor freight transportation and housi 236 100 96 2 2 136 | 10499 9,176 4052 3,909 51 92 51241 2703
Water p ion 14 6 5 1] 1 8 317 285 118 74 [} 4 167 91
Other portati 50 25 25 0 0 25 3951 3,420 1,758 1,517 0 181 1,662 1325
C n 63 28 26 0 2 35 2,136 1,908 ‘832 775 0 57| 1076 31
Electric, gas, and sanitary services 100 4 42 2 0 56 4,554 3,969 1,804 1,573 111 120 2,165 1,583
Transportation, communication, and other BHIHES .u....ewimiseesressomserns 578 262 245 5 12 316 | 32039 | (27463 | 12966] 11,802 262 902 | 14,497 | 11,124
Hokels, rooming houses, camps, and other 1odging places ........meerssessmsnnne 55 31 30 1 0 24 2,137 2,448 1,087 1,043 4“4 0 1361 896
Personal services 451 23 21 1 1 22 1,672 1,491 935 757 98 80 5561 1,034
Automotive repair, services, and 67 30 26 ] 4 37 1,566 1334 . 658 598 ] 60 676 756
Motion pi 10 5 5 0 0 5 470 393 228 228 0 0 165 2711
Amusement and recreation services (except motion PICTUIES) .......eeemmeescsenas 39 15 15 0 0 24 1,661 1339 497 471 1] 26 842 438
Health services 370 205 160 13 32 165| 33475| 28471| 14269 11,530 1,029| 1,710 14202 | 15677
Educational services 28 18 14 2 2 10 1,439 1,130 678 541 - 27 110 452 910
Membership organizati 29 14 8 ol 6 15| 1,170 999 419 19| 13 207 580 | 438
B services 196 110 65 17 28 86 8427 6,863 3,850 217 592 | .1,087 3013 4,480
Miscellaneous repair services 17 2 2 0 -0 15 974 898 275 275 0 0 623 68
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Table 16.—Industrial Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1996—Continued

Number of elections in which

Num- Valid votes cast for unions Eligi-

representation rights were won ber of ble

by unions elec- i em-

. tions | Number ploy-
Total in | ofem | T Other vous | oesin

Industrial groupt elec- Other which | ployees votes AFL- na- Other for no units
tions AFL- na- Other | no rep- | eligible cast Total CIo tional local union choos-

Total | CIO tional local | resent- { to vote - unions unions unions ing

unions unions unions | ative . . rep-
| was resen-

chosen tation
Museums, art galleries, botanical and zool 1 0 0 0 0 1 57 55 23 23 0 0 32 0
Legal services 5 2 2 0 o 3 9 70 18 18 0 0 52 9
Social services 66 43 43 0 0 23| - 5,150 3,933 2315 2,286 0 29 16181 2,89
Miscell services 9 5 5 0 0 4 322 288 107 99 0 8 181 113
Services 937 503 396 34 Ex] 4341 59,199 49,712 25359) 20239| 1.803| 3317 24353 27992
Public admini 17 8 8 0 -0 9 9 795 411 387 24 0 384 343
Total, all industrial groups 3277| 1469 | 1,288 51 130| 1,808 219,073 | 190,338 | 90,816 78,181 | 3237 9398 | 99,522| 82,947

1Source: Standard Industrial Classification, Statistical Policy Division, Office of Management and Budget, Washington, D.C., 1972.
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Table 17.—Size of Units in Representation Elections in Cases Closed, Fiscal Year 19961

Elections in which representation rights were won by Elections in which
Do rep
. _ Number [ Toal | p .. %}luﬂ‘l’“e' AFL-CIO unions Othirn mm Other local unions was chosen
Size of unit (rumber of employees) eligible | elec- of total | percent
to vote tions of total Percent Percent Percent "“"F“‘
: Number | bysize | Number | bysize | Number | ofsize | Number | by size
class class class class
A. Certification elections (RC and RM)
Total RC and RM e 194062 2792] 1000 J— L154| 1000 48] 1000 us| 1000 14712 1000
Under 10 3,188 553 19.8 198 319 276 4 83 21 178 209 142
10019 7352 521 18.7 385 228 198 16 333 16 136 261 17.7
20029 7918 326 1.7 50.2 125 10.8 3 63 19 16.1 179 122
30 1039 8911 260 93 59.5 102 88 4 83 12 102 142 9.6
40 to0 49 1,739 175 63 658 ! 6.2 3 63 10 85 91 6.2
50 t0 59 8380 154 55 7.3 62 5.4 2 4.1 9 16 81 5.5
60 to 69 6,390 9 35 748 35 30 3 4.1 4 34 57 39
"T0w79 5370 72 2.6 T4 25 22 4 83 1 08 42 29
80 to 89 5,881 70 25 79.9 26 23 1 21 2 1.7 41 2.8
90 10 99 6,793 72 26 825 30 26 1] _ 5 42 37 25
100 to 109 6,544 63 23 848 20 1.7 of — 4 34 39 26
110 w0 119 4,122 36 13 86.1 12 1.0 1 2.1 2 1.7 21 14
120 10 129 4,962 40 14 87.5 7 06 0 —_— 2 1.7 31 2.1
. 1300 139 3,607 27 1.0 88.5 10 09 o JR— 2 1.7 15 1.0
140 to0 149 4,479 31 1.1 89.6 1 10 of — o] — 20 14
150 to 159 3,857 25 09 90.5 7 0.6 0 _ -3 26 15 10
160 to 169 4,267 26 09 91.4 8 0.7 0 B — 1 08 17 1.2
170 t0 179 .3,479 20 0.7 92.1 4 ‘03 2 4.1 1 08 13 - 09
180 to 189 2,582 14 0.5 926 s 0.4 of — o] — 9 06
190 to 199 3,101 16 0.6 932 2 02 1 21 0 _ 13 09
200 to 29 19,584 80 2.9 9.1 18 16 3 63 of — 59 40
300 to 399 11,553 34 1.2 973 7 06 0 _ 3 26 24 16
400 to 499 12,101 27 1.0 983 10 09 0 —_— 0 _ 17 1.2
500 to 599 10,213 19 0.7 9.0 3 03 0 —_ 0 — 16 1.1
600 to 799 10,999 16 0.6 9.6 4 03 1 2.1 0 _ 11 0.7
800 to 999 4,475 5 0.1 99.8 0 —_ 0 —_— 0 —_ 5 03
1,000 to 1,999 11,749 9 03 100.0 1- 0.0 1] —_— °1 08 7 0.5
2,000 to 2,999 4,466 2 0.0 100.0 2 02 0 —_ 0 JR— 0 -

0s1
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Table 17.—Size of Units in Representation Elections in Cases Closed, Fiscal Year 1996'—Continued

Elections in which representation rights were won by Elections in which
no ¥
) ) Number | Total . (‘3::‘1':- AFL~CIO unions o'h:n moml Other local unions was chosen
Size of unit (number of employees) eligible elec- lofmmcen percent
to vote tions of total Percent Percent Percent Number Percent
Number | bysize | Number | by size | Number | of size by size
. class class class
B. Decentification elections (RD)
Total RD el 25,011 485 100.0 R — 134 100.0 3| ° 1000 12 100.0 336 100.0
Under 10 535 100 20.6 20.6 7 52 [ _ [ —_ 93 217
100 19 1,589 111 229 435 24 179 0 —_ 3 250 84 25.0
20029 1,618 67 138 573 18 134 1 333 1 83 47 140
30 to 39 1,582 46 9.5 66.8 13 9.7 0 _ 3 250 30 8.9
40 to 49 1,295 30 6.2 73.0 9 6.7 0 —_ 0 —_— 21 6.3
50 to 59 1,057 19 39 769 14 104 0 _ 1 83 4 1.2
60 to 69 1,542 24 49 81.8 9 6.7 0 —_ 0 —_— 15 45
T0t0 79 877 12 2.5 843 4 30 0 _ 0 _ 8 24
80 to 89 597 7 L4 85.7 3 22 0 —_— 0 —_— 4 1.2
90 to 99 667 7 1.4 87.1 4 30 1 333 0 — 2 0.6
100 to 109 417 4 08 87.9 1 08 1] — 0 —_— 3 0.8
110 t0 119 910 8 16 89.5 2 1.5 1] _ 0 —_— 6 18
120 to 129 1,000 8 1.6 91.1 5 37 1 333 0 —_ 2 06
130 to 139 403 3 0.6 91.7 2 L5 0 —_ 1 8.3 [ _
140 to 149 295 2 04 92.1 1 0.8 [ e 0 1 03
150 to 159 625 4 0.8 29 1 08 1} —_ 0 —_ 3 08
160 to 169 994 6 13 942 5 37 0 —_ 1 83 ] _
170 to 199 2,014 11 24 96.6 6 45 0 —_— [ — 5 1.5
200 to 299 1,264 5 1.1 9.7 3 22 0 —_ 0 —_— 2 0.6
300 to 499 2,107 6 1.3 99.0 2 1.5 0 _— 0 —_— 4 12
500 to 799 1,593 3 0.6 99.6 1 0.8 0 _— 0 _— 2 0.6
800 and over 2,030 2 04 100.0 1} _— 0 —_— 2 16.8 0 _

1See Glossary of terms for definitions.
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Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in Establishments, Fiscal Year 19961 —Continued

Total Type of situations
CA-CB com- Other C
Towl | p,,. | Cumo- ca cB cc €D CE cG c binations | combinations
Size of establishment (num- | number cent lative
ber of employecs) ot;is:nn;a- of all p:;_c:llln Num- E:;; Num- PC;; Num- PO:; Num- s:;; Num- PO;:; Num- Pc:; Num- PC;; Num- 5:; Num- PC;;
situa- situa- ber of b ber of b ber of b ber of b ber of b ber of b ber of b ber of b ber of b
tions tions situa- sizye situa- siz}:e situa- siz}:e situa- siz):e situa- s'y situa- siz}:e situa- sizye situa- s'y situa- xzye
tions tions tions tions tions | 3Z° | tons tions tions | 52° | tions | S
class class class class class class class class class
4,000-4,999 ... 130 04 959 76 03 46 08 3 0.7 0| — 2 47 0| — 0| — 3 05 0] —
5,000-9,999 584 19 978 440 1.9 128 23 4 09 0| — o — 0] — 0| — 12 20 0| —
Over 9,999 678 22 100.0 550 24 114 21 4 09 1 06 0} — o — 0 — 9 L5 0| —
1See Glossary of terms for definitions.
2Based on revised situation count which absorbs companion cases, cross-filing, and multiple filings as « to si
same type of case.

shown in charts 1 and 2 of Chapter 1, which are based on single and multiple filings of
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Table 19.—Litigation for Enforcement and/or Review of Board Orders, Fiscal Year 1996; and Cumulative Totals, Fiscal Years 1936 Through 1996

Fiscal Year 1996 TJuly 5, 1935-Sept.
30, 1996
Number of proceedings! Percentages
+ Vs. both - Vs. both
Vs. em- Vs. Board Vs. em- Vs.
Total | ployers | unions :;nspla:)&- dxsm;s— ployers | unions ‘:‘,nsp:;{{ I.B‘”.“d 1 | Number | Percent
only only unions sal’ only only unions >

Proceedings decided by U.S. courts of appeals 185 167 18 0 3 —_— —_— _— — —_ JE—
On petitions for review and/or enfe 147 133 14 0 3 100.0 100.0 00 1000 | 10926 1000
Board orders affirmed in full 97 84 13 0 3 63.2 9229 00 1000| 7,193 658

Board orders affirmed with modification 19 18 1 0 0 135 7.1 0.0 00 1,473 13.5

R ded to Board ) 6 6 0 0 0 45 00 00 0.0 544 50

Board orders partially affirmed and partially ded 7 7 0 0 (4] 5.3 0.0 0.0 0.0 228 21

Board orders set aside 18 18 0 0 0 135 00 0.0 0.0 1,488 13.6

On petitions for P 38 34 4 0 —1 1w00] 1000 — — —] —
Compliance after filing of petition, before COUrt OMder ........cvcummesmereresssssssessrrsnns 12 12 0 0 e 353 0.0 —_ [ JE— —_

Court orders holding respondent in 1p 16 14 2 0 _ 41.1 50.0 _— —_— —_ —_—

Court orders denying petition 5 4 1 0 B — 11.8 250 —_— = B — —_—

Court orders directing pliance without pt adjudi 5 4 1 0 _— 118 25.0 B —_ B —_—
Contempt petitions withdrawn without 0 0 0 0 e 0.0 0.0 o — _ [
Proceedings decided by U.S. Sup Court3 3 3 0 0 0 100.0 —_ —_— —_— 256 100.0
Board orders affirmed in full 3 3 0 0 0 100.0 —_ _— —_— 155 60.6
Board orders affirmed with modification 0 0 0 0 0 —_— _ —_— — 18 70
Board orders set aside 0 0 0 0 0 —_ _— —_— —_— 45 17.6
Remanded to Board 0 0 0 0 0 —_— —_ —_— o 19 74
Remanded to court of appeals ... 0 0 0 0 0 B — _ _ —— 16 6.2
Board’s request for remand or modification of enforcement order denied ........cu.coeuuen 0 0 0 0 ] —_— — _ —_— 1 04
Contempt cases remanded to court of appeals o’ 0 0 1] 0 _ — _ — 1 0.4

C pt cases enforced - 0 0 0 0 0 —_ —_ —_ —_— 1 0.4
1+“Proceedings™ are c: ble to ‘‘cases’ reported in annual reports prior to fiscal 1964, This term more accurately describes the data inasmuch as a single *‘proceeding’” often includes more than one ““case.”

See Glossary of terms for definitions.

2 A proceeding in which the Board had entered an order dismissing the complaint and the charging party appealed such dismissal in the courts of appeals.

3The Board appeared as ‘‘amicus curiae’ in O case[s].
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Table 19A.—Proceedings Decided by Circuit Courts of Appeals on Petitions for Enforcement and/or Review of Board Orders, Fiscal Year 1996,
Compared With 5-Year Cumulative Totals, Fiscal Years 1991 Through 1995l

Affirmed in full Modified Remanded in full Affirmed in part and Set aside
remanded i part

Total . Cumulative Cumulative C Cumulative

Circuit courts of appeals gx.?gl fiscal le:;%w fiscal years Fmi%w fiscal years Flscla9l9§w fiscal years | g Yeqr | Cumulative F%Ycar fiscal years

ap years 1991-1995 1991-1995 1991-1995 fiscal years 1991-1995

(headquarters) Year | 1991 1996 1991-1995

1995 Num- | Per- | Num- | Per- | Num- | Per- | Num- | Per- | Num- | Per- | Num- | Per- Num- | Per- | Num- | Per- Num- | Per- | Num- | Per-
ber cent ber cent ber { cent ber cent cent ber | cent ber | cent ber | cent ber cent ber | cent
Total all circuits 147 780 97 66.0 556 | 7.3 191 129 63 8.1 6 4.1 48 6.2 7 48 26 33 18 122 87| 112
1. Boston, MA 9 21 8 88.9 14| 66.7 1] 111 2 95 0 0.0 4| 190 0 0.0 0 0.0 0 0.0 1 48
2. New York, NY 16 69 10 62.5 52| 75.4 4] 250 81 116 1 6.3 4 58 1 6.2 o| o0 of o0 5 72
3. Philadelphia, PA 10 84 10| 100.0 72| 856 0 0.0 2 24 0 0.0 4 48 [} 0.0 2 24 0 0.0 4 48
4. Richmoand, VA 10 63 4 40.0 42| 667 1} 100 7| 111 1] 100 4| 63 1| 100 2 32 3| 300 8| 127
5. New Orleans, LA 7 46 5 714 31| 674 1] 143 5{ 109 0 0.0 4 8.7 1] 0.0 2 43 1] 143 4 8.7
6. Cincinnati, OH 22 118 13 59.1 72| 61.0 4] 182 13| 110 1 4.5 7 59 o] oo 3 25 4] 18.2 23| 195
7. Chicago, IL 7 83 3 429 641 771 0 0.0 91 108 2{ 286 2 24 1] 143 2 24 1] 143 6 12
8. St. Louis, MO 7 44 3 429 26| 59.1 1] 143 51 14 1] 143 0 0.0 [ 00 0 0.0 2| 285 131 29.5
9. San Francisco, CA 18 96 14 78 80 834 2| 111 4 4.2 [ 0.0 4 42 [ 0.0 3 3.1 2| 111 -5 52
10. Deaver, CO 6 23 5 83.3 18] 78.3 o| o0 1 43 o| o0 0| 00 ol o0 1 43 1| 167 31 130
11. Atlanta, GA 2 25 2| 1000 241 96.0 0 0.0 0 0.0 [} 00 0 0.0 1] 0.0 1 4.0 1] 0.0 [ 0.0
Washington, DC 33 108 20| 606 61| 565 5| 15.2 7 6.5 o] oo 151 139 41 121 10] 92 4] 121 154 139

1Percentages are computed horizontally by current fiscal year and total fiscal years.
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Table 20.—Injunction Litigation Under Sections 10(e), 10(j), and 10(1), Fiscal Year 1996

b

Total pro-
ceedings

Injunction proceedings

Filed in
district
court fis-
cal year
1996

Pending in
district
court Oct.
1, 1995

Disposition of injunctions

Total dis-
positions

Granted

Denied Settled Withdrawn

Dismissed

Pending in
district
court Sept.

Inactive 30, 1996

Under Sec. 10(e) total

Under Sec. 10(j) total
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Table 21.—Special Litigation Involving NLRB; Outcome of Proceedings in Which Court Decisions Issued in Fiscal Year 1996

Number of proceedings
Total—all courts In courts of appeals In district courts In bankruptcy courts
Court determina- Court determina- Court determina- Court deter-
tion tion tion mination
Type of litigation

Num- Up- _ Num- U, Num- Up- ~ Num- Up- .
ber de- | hold- | €O 1 ber de- hold- oo | berde- | hoid- Con- | ber de- | hold- ugg‘m

cided | ing |TBYO| cided | ing |Forer | cided | ing s | cidea | ing | By

posi- | B posi- | B posi- | BT posi- | BT

"ion tion "ion tion "ion tion ion tion
Totals—all types 20 18 2 9 8 1 10 9 1 1 1 0
NLRB-initiated actions or inter 0 0 0 0 0 0 0 1] 0 1] 0 0
To quash state court subpoena 1 1 0 0 0 0 0 0 0 1 1 N
To enforce subp 4 4 0 2 2 0 2 2 0 0 0 (1]
To stay collateral action 0 0 0 0 0 0 0 0 0 0 0 0
Action by other parties 0 0 0 0 0 0 0 0 0 0 0 0
To review: 1] 0 0 1] 1] 1] 0 0 0 0 0 0
Prosecutorial di 1 1 0 0 1] (1] 1 1 0 0 0 0
Nonfinal orders 0 0 0 0 0 0 0 0 0 o] o 0
Attomey discipline orders 0 1] 0 0 0 1] 0 0 0 1] 0 0
To restrain NLRB from 0 0 0 0 0 0 0 0 0 0 . 0 0
Enforcing Board subp 1 1 0 1 1 0 0 1] 0 1] 0 0
Proceeding in R case 1 0 1 0 0 0 1 0 1 1] 0 0
Proceeding in unfair labor practice case 2 2 0 0 0 0 2 2 0 0 0 0
Collecting pursuant to settlement agn 0 0 0 0 0 0 0 0 0 0 0 1]
To compel NLRB to: 0 0 0 0 0 0 0 1] 0 0 0 1]
Tssue complaint 3 3 0 2 2 0 1 1 0 0 of o
Take action in R case 3 3 0 1 1 0 2 2 0 0 0 0
Comply with Freedom of Information Act (FOIA) 1 0 1 1 0 1 0 0 0 0 0 1]
Take action in c i ding 1 1 0 1 1 0 0 0 0 0 0 0
Take action in C case 1 1 0 1] 1] 0 1 1 0 0 0 0
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Table 21.—Special Litigation Involving NLRB; Outcome of Proceedings in Which Court Decisions Issued in Fiscal Year 1996—Continued

Number of proceedings
Total—all courts In courts of appeals In district courts In bankruptcy courts
Court determina- Court determina- Court determina- Court deter-
3 tion tion tion mination
Type of litigation o N o N .
Num- p- . um- p- . um- p- _ | Num- Up-
ber de- | hold- ngry"'w ber do- | hold- nca;‘t | berde- | nold- mcf;‘w ber de- | hold- ncag‘;o
cided |- ing - Board cided ing Board cided ing Board cided ing Board
™| posi- 9] posi- | posi- Board | “posi -
| R | | e |
Other 0 0 0 0 0 0 0 0 0 0 0 0
Objection to Board’s Proof of Claim 0 o 0 0 0 0 0 0 0 0 0 0
Mandamus recusal of Board b 0 0 0 0 0 0 0 0 0 0 0 0
Intervention in § 301 suit 0 0. 0 0 0 0 0 0 0 0 0 0
Suit to compel distribution of recovered preference moneys to administrative claimants 0 0 0 0 0 0 0 0 0 0 0 0
Opposition to § 1113 motion 0 0 0 0 0 0 0 0 0 0 0 0
Motion to dismiss bankruptcy petition 0 1] 0 0 0 0 0 1] 0 0 0 0
EAJA 1 1 0 1 1 1] 0 1] 0 0 0 [1]

1FOIA cases are d ding court determi

& B

ding on whether NLRB substantially prevailed.
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Table 22.—Advisory Opinion Cases Received, Closed, and Pending, Fiscal Year 1996*

Number of cases

Total Identification of petitioner
Em- . State
ployer Union Courts
Pending October I, 1995 . 1 I 0 0 0
Received fiscal 1996 9 9 0 (1] 0
On docket fiscal 1996 - 10 10 0 (1] 0
Closed fiscal 1996 10 10 [ 0 0
Pending Sep 30, 1996 0 0 0 0 0
1 See Glossary of terms for definitions.
Table 22A.—Disposition of Advisory Opinion Cases, Fiscal Year 19961
. : ) Total cases
Action taken closed
10
Board would assert jurisdicti 6
Board would not assert jurisdicti 0
Unresolved because of insufficient eviden bmitted 2
Dismissed . 1
Withd 0
Denied 1

1 See Glossary for of terms definitions.
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Table 23.—Time Eiapsed for Major Case Processing Stages Completed, Fiscal Year 1996;
and Age of Cases Pending Decision, September 30, 1996

Stage Median days
1. Unfair labor practice cases:
A. Major stages completed—
1, Filing of charge to i of plail 82
2, Complaint to close of hearing 165
3, Close of hearing to issuance of administrative law judge’s d 111
4, Administrative iaw judge's decision to i of Board decisi 217
5. Originating d to Board decisi 132
6. Filing of charge to i of Board decisi 591
B. Age of cases pending administrative law judge’s decision, September 30, 1996.
1. From filing of charge 265
2. From close of hearing 90
C. Age of cases pending Board decision, September 30, 1996,
1. From filing of charge 846
2. From originating d 215
II, Representation cases:
A. Major stages completed—
1. Filing of petition of notice of hearing issued 4
2. Notice of hearing to close of hearing 13
3. Close of hearing to Regional Director's decision issued 23
4, Close of pre-election hearing to Board's decision issued 246
5. Close of post-election hearing to Board’s decision issued 183
6. Filing of petition to—
&, Board decision issued 267
b. Regional Director’s decision issued 45
7. Originating d to Board decisi 126
B. Age of cases pending Board declsion, September 30, 1996,
1. From filing of petition 369
2. From ing d 158
C. Age of cases pending Regional Director's decision, September 30, 1996 122

Table 24.—NLRB Activity Under the Equal Access to Justice Act, Fiscal Year 1996

1. Applications for fees and expenses filed with the NLRB under 5 US.C. §504:

A. Number of applications filed 8
B. Decisions in EAJA cases ruled on (includes ALY awards adopted by the Board and settlements):
Granting fees 1
Denying fees 7
C. Amount of fees and expenses in cases listed in B, above:
Claimed $177,433.47
Recovered $11,318.98
I1. Petitions for review of Board Orders denying fees under 5 U.S.C. § 504:
A. Awards ing fees (includes settl ) 0
B. Awards denying fees 1
C. Amount of fees and expenses recovered pursuant to court award or settlement (inciudes fees recovered in
cases in which court finds merit to claim but remands to Board for determination of fee amount) ... 0
I00. Applications for fees and expenses before the circuit courts of appeals under 5 US.C. §2412
A, Awards ting fees (includes settl ) . 0
B. Awards denying fees 0
C. Amount of fees and expenses d 0
V. Applications for fees and expenses before the district courts under 5 U.S.C. §2412: '
A. Awards ing fees (includes settl ) 0
B. Awards denying fees 0
C. Amount of fees and exp d $0.00
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