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I

Operations 1n Fiscal Year 1975

A. Summary
~

In fiscal year 1975, a record total of 44,923 cases was received by
the National Labor Relations Board, a number which exceeded by
2,550 the 42,373 cases of the previous year. The previous record had
been established in the prior year.

The National Labor Relations Board does not initiate cases. It
processes unfair labor practice charges and employee representation
issues brought before it.

In fiscal 1975, the NLRB closed 43,707 cases of all types. Up 6
percent from fiscal 1974, the total closings included 29,808 cases
involving unfair labor practice charges, and 13,899 affecting employee
representation. (Tables 7, 8, 9, and 10 give statistics on stage and
methods of closing by types of cases.)

Case intake was 31,253 unfair labor practice charges in fiscal 1975,
a 12.7-percent increase from the 27,726 of the preceding year. Rep-
resentation petitions dropped to 13,083, a 7-percent decrease from
the 14,082 of the year before.

The two kinds of cases amounted to 98.7 percent of the 1975 intake.
The remaining 1.3 percent included union-shop deauthorization
petitions (0.5 percent), amendments to certification petitions (0.1
percent), and unit clarification petitions (0.7 percent). (Chart 1.)

NLRB’s emphasis on voluntary disposition of cases was implemented
greatly in fiscal 1975 by contributions in administration of the Na-
tional Labor Relations Act by the Agency’s 31 regional offices. In
1975, there were 28,387 unfair labor practice cases closed by regional
offices. These closings came about primarily through voluntary
settlements by. adjustments by psrties to the cases, working with
NLRB officials for voluntary withdrawal of charges, and-administra-
tive dismissals. Only 3.8 percent of the unfair labor practice cases
closed went to the five-member Board for decision as contested cases.

(Chart 3.)
1
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Chart No. 1
Focal Year CASE INTAKE BY UNFAIR LABOR PRACTICE CHARGES AND REPRESENTATION PETITIONS
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In 1975, the NLRB conducted 8,687 conclusive secret ballot elec-
tions of all types, down from the 8,976 of the previous year. The
total was made up by 8,061 collective-bargaining elections, 516
decertification elections, and 110 desuthorization polls. Unions won
4,001 bargaining rights elections, or 50 percent.

In the 1975 employee representation elections, 79 percent were
arranged by agreement of the parties as to appropriate unit, date, and
place of election.

Statistical tables of the Agency’s activities in fiscal 1975 will be
found in the Appendix to this report, along with a glossary of terms
used in the tables and a subject index. An index of cases discussed in
this report precedes the Appendn x Lo

1. NLRB Admmlstranon

The National Labor Relations Board is an independent Federal
agency created by Congress in 1935 to administer the National Labor
Relations Act. The Act was amended in 1947 (Taft-Hartley Act),
in 1959 (Landrum-Griffin Act), and in 1974.

Board Members in fiscal year 1975 were Chairman Edward B.
Miller of Illinois, followed by his successor Betty Southard Murphy
of New Jersey, who took office as Chairman on February 18, 1975,
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John H. Fanning of Rhode Island, Howard Jenkins, Jr., of Colorado,
Ralph E. Kennedy of California, and John A.-Penello of Maryland.
Peter Nash of New York was the General Counsel.

The Board Members and the General Counsel are appointed by
the President with Senate consent; the Board Members to 5-year
terms, and the General Counsel to a 4-year term.

The National Labor Relations Act is intended to serve the public
interest by reducing interruptions in commerce caused by industrial
. strife. It seeks to do this by providing orderly processes for protecting
and implementing the respective rights of employees, employers, and
unions in their relations with one another. The overall job of the

NLRB is to achieve this aim through interpretation and enforcement

of the Act.
Chart No. 2

ULP CASE INTAKE
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In its statutory assignment, the NLRB has two primary functions:
(1) to determine and implement, through secret ballot elections, the
free democratic choice by employees as to whether they wish to be
represented by a union and, if so, which one, and (2) to prevent and
remedy unlawful acts, called unfair labor practices, by either em-
ployers or unions or both. The NLRB does not act on its own motion
in either function. It processes only those charges of unfair labor
practices and petitions for employee elections which may be filed
with it at 1 of its 31 regional offices or at its field offices.

The Act’s unfair labor practice provisions place certain restrictions
on actions of employers and unions in their relations with employees,
as well as with each other, and its election provisions provide me-
chanics for conducting and certifying results of representation elec-
tions to determine collective-bargaining wishes of employees, including
balloting to determine whether a union shall continue to have the
right to make a union-shop contract with an employer. .

In handling unfair labor practice cases and petitions for elections,
the Agency is concerned with the adjustment of labor disputes either
by way of settlements or through its quasi-judicial proceedings, or
by way of elections. Congress created the Agency in 1935 because
labor disputes could and did threaten the health of the economy. In
the amendments to the Act, Congress increased the scope of ‘the
Agency’s regulatory powers.

The NLRB has no statutory independent power of enforcement of
- its orders but may seek enforcement in the U.S. courts of appeals.
Similarly, parties may seek judicial review.

Agency authority is divided by law and by delegation. The Board
Members primarily act as a quasi-judicial body in deciding cases on
formal records. The General Counsel is responsible for the issuance
and prosecution of formal complaints and for prosecution of cases
before the courts and has general supervision of the NLRB’s regional
offices.

For the conduct of its formal hearings in unfair labor practice cases,
the NLRB employs administrative law judges who hear and decide
cases: Administrative law judges’ decisions-may be appealed to the
Board in the form of exceptions taken, but if no exceptions are taken,

under the statute, the administrative law ]udges orders become orders
of the Board.

All cases coming to the Agency begm their processing in NLRB
regional offices either through filing of unfair labor practlce charges,
or employee representation petitions.

In addition to their processing of unfair labor practice cases in the
initial stages, regional directors also have the authority to investigate
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Chart No. 3

DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES
(Based on Cases Closed)

FISCAL YEAR 1975

ETTLEMENTS AND

ADJUSTMENTS
23.3%

DISMISSALS
(Before Complaint)

- 7' CONTESTED
TIAE ,
NS Rp
R &

" WITHDRAWALS " "
"~ (Before Complaints) *
. 355% .

_1/ Contested cases reaching Board Members for Decisions.

employee representation ,petitions, determine appropriate employee
units, for collective-bargaining. purposes, conduct elections, and pass
on Ob]eCtIODS to conduct of elections. There are provisions for appeal
of representation and election questions to the Board. :

2. Case Activity Highlights

.

NLRB caseload in fiscal 1975 showed high numbers in intake of
cases, case closures, elections conducted, and Board decisions issued,
as well as increases in a number of other areas.

594-380 O - 75 - 2
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Chart No. 4

NUMBER AND AGE OF UNFAIR LABOR PRACTICE CASES
PENDING UNDER PRELIMINARY INVESTIGATION,
MONTH TO MONTH
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‘NLRB activity in 1975, coming from employers’, employees’, and
labor organizations’ requests for adjustments of labor disputes and
answers to questions concerning employee representation, included:

- @ Intake—a total of 44,923 cases, of which 31,253 were unfair labor
practice charges and 13,670 were representation petitions and related
cases.
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Chart No. 5

UNFAIR LABOR PRACTICE MERIT FACTOR

Fiscal Year
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45
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Precomplaint settiements
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Cases in which complaints
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Total menit factor (%) 355 366 36.2 347 323 342 312 327 319 31.6 30.2
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o Closed—a total of 43,707 with a record number, 29,808, involving
unfair labor practice charges.

o Elections—a total of 8,687 conclusive elections of all types
conducted.

@ Board decisions issued—1,302 unfair labor practice decisions and
3,631 representation decisions and ruhngs the latter by the Board
and regional directors. .

e General Counsel’s office (and regional office personnel)—issued
3,064 formal complaints, and closed 1,075 initial unfair labor practice
hearings, including 69 hearings under section 10(k) of the Act (job
assignment disputes).

Chart No. 6

COMPLAINTS ISSUED IN UNFAIR LABOR PRACTICE PROCEEDINGS
AND MEDIAN DAYS FROM FILING TO COMPLAINT

3,500
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3,000

2,500

2,000
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Days 10
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o Regional directors—issued 2,243 initial decisions in representa-
tion cases.

o Administrative law judges—issued 926 initial decisions, plus 54
on backpay and supplemental matters.

o There were 6,966 unfair labor practice cases settled or a,d]usted
before administrative law judges’ decisions.

e Regional offices distributed $11,286,160 in b&ckpay to 7,405
employees. There were 3,816 employees offered reinstatement; 2,608
accepted.

e Regional office personnel sat as hearing officers at 2,759 representa-
tion hearings—2,459 initial hearings and 300 on objections and/or
challenges.

e There were 508,031 employees who cast ballots in NLRB con-
clusive representation elections.

o Appeals courts handed down 261 decisions related to enforcement
and/or review of Board orders—85 percent affirmed the Board in
whole or in part.

B. Operational Highlights

1. Unfair Labor Practices

In fiscal 1975, there were 31,253 unfair labor practice cases filed
with the NLRB, an increase of 3,527 above the 27,726 filed in fiscal
1974. The cases filed in 1975 were almost double the 15,800 filed 10
years before. In situations in which related charges are counted as a
single unit, there was a 13.1-percent increase from fiscal 1974. (Chart
2.) :
In 1975, alleged violations of the Act by employers increased to
20,311 cases, a 13-percent increase from the 17,978 of 1974. Charges
against unions increased more than 12-percent to 10,822 in 1975 from
9,654 in 1974.

There were 120 charges of violations of section 8(e) of the Act,
which bans hot cargo agreements: 113 against unions, and 7 against
both unions and employers. (Tables 1 and 1A.) -

Regarding 1975 charges against emplo¥ers, 13,426 (or 66 percent of
the 20,311 total) alleged discrimjnatign’ or illegal discharge of em-
ployees. There were 5,633 refusal-to-bargain allegations in about 28
percent of the charges. (Table 2.)

On charges against unions in 1975, there were 6,832 alleging illegal
restraint and coercion of employees, about 64 percent as compared
with the 60 percent of similar filings in 1974. There were 2,684 charges
against unions for illegal secondary boycotts and jurisdictional dis-
putes, 2 percent more than the 2,630 of 1974.
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. UNFAIR LABOR PRACTICE CASES SETTLED

*. ULP Cases Closed After Settlement or Adjustment ’

Chart No. 7

Prior:to Issuance of Administrative Law Judge Decision
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There were 1,781 charges of illegal union discrimination against
employees in 1975. There were 503 charges of unions picketing illegally
for recognition or for organizational purposes, a decrease from the 553
charges in 1974. (Table 2.)

In charges against employers in 1975, unions led by filing 57 percent.
Unions filed 11,563; individuals filed 8,697 charges (43 percent); and
employers filed 51 charges against other employers.

As to charges against unions, 6,176 were filed by individuals or 57
percent of 1975’s total of 10,822. Employers filed 4,447 or 41 percent
of the charges. Other unions filed the 199 remaining charges. There
were 120 hot cargo charges against unions and/or employers (involving
the Act’s section 8(e)); 92 were filed by employers, 12 by individuals,
and 16 by unions.

Regarding the record high 29,808 unfair labor practice charges
closed in 1975 about 94.3 percent were closed by NLRB regional offices
as compared with 93.5 percent in 1974. In 1975, 23.3 percent of the
cases were settled or adjusted before issuance of administrative law
judges’ decisions, 35.5 percent by withdrawal before complaint, and
35.5 percent by administrative dismissal. In 1974 the percentages
were 25.5 percent, 36 percent, and 32 percent, respectively.

In an evaluation of the regional workload, the number of unfair
labor practice charges found to have merit is important. The highest
level of cases found to have merit was 36.6 percent in fiscal 1966. In
fiscal 1975 it was 30.2 percent.

Chart No. 8

ADMINISTRATIVE LAW JUDGE HEARINGS AND DECISIONS
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In 1975, the merit factor in charges against employers was 32.3
percent as compared to 33.3 percent in 1974. In charges against unions,
the merit factor was 26.4 percent in 1975. It was 28.3 percent in 1974.

Since 1962 (see Chart 5), more than 50 percent of merit charges
have resulted in precomplaint settlements and adjustments; these
amounted to 57 percent in fiscal 1975. - :

In 1975, there were 3,983 merit charges which caused issuance of
complaints, and 5,186 precomplaint settlements or adjustments of
meritorious charges. The two totaled 9,169 or 30.2 percent of the un-
fair labor practice cases. (Chart 5.) :

Chart No. 9
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In fiscal year 1975, NLRB regional offices issued 3,064 complaints,
a 7-percent gain over the 2,869 issued in 1974. (Chart 6.)

Of complaints issued, 79.7 percent were against employers, 17.3
percent against unions, and 3 percent against both employers
and unions.

In 1975, NLRB regional offices processed cases from filing of
charges to issuance of complaints in a median of 54 days (50 days in
1974). The 54 days included 15 days in which parties had the oppor-
tunity to adjust charges and remedy violations without resort to
formal NLRB processes. (Chart 6.)

Administrative law judges in 1975 conducted 1,006 initial hearings
involving 1,358 cases, compared with 1,117 hearings involving 1,543
cases in 1974. Also, administrative law judges conducted 45 additional
hearings in supplemental matters in 1975. (Chart 8 and Table 3A.)

At the end of fiscal 1975, there were 11,156 unfair labor practice
cases pending before the Agency, 14.9 percent more than the 9,711
cases pending at the end of fiscal 1974.

In fiscal 1975, the NLRB awarded backpay to 7,405 workers, in
total amounting to $11.3 million. The backpay was 33 percent more
than in fiscal 1974. (Chart 9.)

Chart No. 10
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Chart No. 11

CONTESTED BOARD DECISIONS ISSUED
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During fiscal 1975, in 1,532 cases 3,816 employees were offered
reinstatement and 2,608 or 68 percent, accepted. In fiscal 1974, about
59 percent of the employees accepted offered reinstatement.
Work stoppages ended in 199 of the cases closed in fiscal 1975.
Collective bargaining was begun in 1,624 cases. (Table 4.)

- :2. Representation-Cases - - s

In fiscal 1975, the NLRB received 13,670 representation and related
case petitions. These included 11,917 collective-bargaining cases;
1,166 decertification petitions; 209 union-shop deauthorization peti-
tions; 61 petitions for amendment of certification; and 317 petitions
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for unit clarification. The NLRB’s total representation intake was
6.6 percent or 977 cases below the 14,647 of fiscal year 1974.

There were 13,899 representation cases closed in fiscal 1975, about
1.3 percent less than the 14,084 closed in fiscal 1974. Cases closed in
1975 included 12,173 collective-bargaining petitions, 1,152 petitions
for elections to determine whether unions-should be decertified, 203
petitions for employees to decide whether unions should retain
authority to make union-shop agreements with employers, and 371
unit clarification and amendment of certification petitions. (Chart 14
and Tables 1 and 1B.)

Fiscal Year

1968

1969

1970

197

1972

1974

1975

Chart No. 12

REPRESENTATION ELECTIONS CONDUCTED
(Based on Cases Closed During the Year)

0 2,000 4,000 6,000 8,000 10,000 12,000
8,317
4,495 - 57% 7,857
8,416
4,367 — 55% 7,893
8,437
4,458 — 55% 8,074
8,611
4,445 — 53% 8,362
9,226
4,787 — 54% 8,923

LA

N OUUINANNANNANNNNN

Il/////////////////////////////////////////////////// //// 22
_4 138 — 48% // // w /\
TLLILLLLLLLILLLL LIS LY LA AL 2 1 S LI L S LS P PSS A7 7T /// / //

9,660

BB 222

\\\\\\

N

All Elections —those resulting in cerhfication,
those resulting in a rerun or runoff election,
and those in which petition was withdrawn or
dismissed before certification.

Etections resulting in Certification




16 Fortieth Annual Report of the National Labor Relations Board

There were 13,527 representation and union deauthorization cases
closed in fiscal 1975. About 65 percent or 8,774 cases were closed after
elections. There were 3,537 withdrawals, 26 percent of the total number
of cases, and 1,216 dlsmlssals

NLRB regional directors ordered elections following hearmgs in
1,713 cases, or 19.5 percent of those closed by ‘elections in fiscal 1975.
In 1975, there were 18 cases which resulted -in expedited elections
pursuant to the Act’s 8(b)(7)(C) provisions pertaining to picketing.
Board elections in 80 cases in 1975, about 1 percent of election closures,
followed appeals or transfers from regional offices. (Table 10.)

3. Elections

There were 8,687 conclusive elections conducted in cases closed in
fiscal 1975. An additional 339 inconclusive representation case elec-
tions were held that resulted .in withdrawal or were dismissed before
certification, or required & rerun or runoff election. Of the conclusive
elections 8,061 (93 percent) were collective-bargaining elections.
Unions won 4,001 or 50 percent of them. There also were 516 elections
conducted to determine whether incumbent unions would continue
to represent employees (decertification elections), and 110 to decide
whether unions would continue to have authority to make union-shop
agreements with employers (deauthorization polls).

Unions lost the right to make union-shop agreements in 61 of the
110 deauthorization elections in fiscal 1975, while they maintained
the right in 49 other electlons which covered 4,389 employees.
(Table 12.)

By voluntary agreement of parties involved, 6,883 stipulated and
consent elections were conducted in fiscal 1975. These were 79.2 per-
cent of the total elections, compared with 81.3 percent in fiscal 1974.
(Table 11.)

With less elections being won by unions in 1975 as compared with
1974, more employees, 501,996 in 1975 and 482,414 in 1974, exercised
their right to vote. For all types of representation elections, the
average number of employees.voting, per establishment, was 48 (2
less than in 1974). About threefourths of collective-bargaining elec-
tions involved 59 or fewer employees. Likewise, 'in 1975, about 75
percent of decertification elections involved 49 or fewer employees.
(Tables 11 and 17.)

Unions won in 137 and lost in 379 decertification elections in fiscal
1975. Unions retained the right of representation of 9,968 employees
in the 137 elections won. Unions lost the right of representation of
13,849 employees in the 379 cases in which they did not win. As to
size of the bargaining units involved, unions won in units averaging
73 employees, and lost in units averaging 37 employees. (Table 13.)
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4. Decisions Issued

In 1975, Board Members issued 2,359 decisions in 2,869 cases—
79 less decisions than the 2,438 of 1974. Regional directors issued
2,779 decisions in 2,955 cases in fiscal 1975, an increase of 180 over
the 2,599 in 1974. (Chart 13.)

" Administrative law judges issued 980 decisions and recommended
orders in fiscal 1975, an 8.4-percent decrease from the 1,070 of 1974.
(Chart 8.)

The administrative law judges in 1975 also issued 33 backpay
decisions (43 in 1974) and 21 supplemental decisions (28 in 1974).
(Table 3A.)

Parties contested the facts or application of law in 1,415 of the
2,359 Board decisions. (Chart 11.)

Chart No. 13
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The contested decisions follow:

Total contested Board decisions________________________ 1,415
Unfair labor practice decisions____ .. _________.___._____ 855
Initial (includes those based on stipulated vecord)___.____. 747
Supplemental decisions. ... _______ .. ________._.___ 7
" Backphy. oo . 34
Determinations in jurisdictional disputes_______ .~ _______ 67
Representation decisions total . ______________________. 549
After transfer by regional directors for initial decisions____ 101
After review of regional directors’ decisions______________ 84
Decisions on objections and/or challenges_ _ _____________ 364
Clarification of bargaining unit decisions_ _ ____________.__ 7
Amendment to certification decisions_ _______________.__ 3
Union deauthorization decisions___._____________________ 1

This tally left 944 decisions which were not contested before the
Board. A relatively small number of contested cases reach the Board
Members. This is accounted for by case settlements, adjustments,
withdrawals, and dismissals. (Chart 3 and Tables 7 and 7A.) These
processes effectively dispose of & vast bulk of charges filed with the
Agency without the need of extended litigation.

A number of related cases may be covered in Board decisions. In
fiscal 1975, the 747 initial contested unfair labor practice decisions
were concerned with 1,024 cases. The Board found violations of the
Act in 820 of the 1,024 cases. In 1974, violations were found in 948 or
81 percent of the 1,165 contested cases.

1. Employers—During fiscal 1975, the Board ruled on 838 contested
unfair labor practice cases against employers, or 4 percent of the
19,144 unfair labor practice cases against employers disposed of by
the Agency, and found violations in 701 cases or 84 percent, as com-
pared with 82 percent in 1974. The Board remedies included ordering
employers to reinstate 1,054 employees with or without backpay; to
give backpay without reinstatement to 25 employees; to cease illegal
assistance to or domination of labor organizations in 4 cases; and to
bargain collectively with employee representatives in 185 cases.

2. Unions—In fiscal 1975, Board rulings encompassed 186 contested
unfair labor practice cases against unions. Of these 186 cases, violations
were found in 119 cases, or 64 percent as compared to 80 percent in
fiscal 1974. The remedies in the 119 cases included orders to unions in
3 cases to cease picketing and give 95 employees backpay.
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Chart No. 15
- - COMPARISON OF FILINGS OF UNFAIR LABOR PRACTICE CASES AND REPRESENTATION CASES
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At the close of fiscal 1975, there were 730 decisions pending issuance
by the Board—475 dealing with alleged unfair labor practices and 255

with employee representation questions. The total showed an increase
over the 576 decisions pending at the beginning of the year.

5. Court Litigation

-Tn fiscal 1975, U.S: courts of appeals handed down 261 decisions in
NLRB-related cases, 37 less than in fiscal 1974. In the 261 decisions,
NLRB was affirmed in whole or in part in 85 percent. This was less
than the 86 percent in the 298 cases of fiscal 1974.

A breakdown of appeals courts rulings in fiscal 1975 follows:

Total NLRB cases ruled on___________________________ 261
Affirmed in full______ __ ___ o __..__ 189
Affirmed with modification__ _________________________ 21
Remanded to NLRB_ ______________________________. 8
. - Partially affirmed and partially remanded - _____________ 11

Set aside_ _ - _ .. 32
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In 20 contempt cases in fiscal 1975 (20 in fiscal 1974) before the
appeals courts, the respondents in 9 cases complied with the NLRB
orders.after the contempt petition had been filed but before decisions
by courts, and in 11 the courts held the respondents in.contempt.
(Tables 19 and 19A.)

The U.S. Supreme Court in fiscal 1975 affirmed in full six NLRB
orders, and affirmed one with modification. The NLRB appeared as
amicus curiae in two cases. The Board’s position was not adopted.

U.S. district courts in fiscal 1975 granted 104 contested cases liti-

-gated to final orders on NLRB injunction requests, filed pursuant to
section 10(j) and 10(1) of the Act. This amounted to 87 percent of the
contested cases, compared with 79 cases granted in fiscal 1974, or 88

percent.
The following shows NLRB injunction activity in district courts in
fiscal 1975:
Granted_______________________ . ___ 104
Denied___________ o __.._. 16
Withdrawn____________________ . ___ 43
Dismissed - . ____________________________________ 30
Settled or placed on courts’inactive lists_ ______________ 160
Awaiting action at end of fiscal year__ . ________________ 17

There were 337 NLRB injunction petitions filed with the district
courts in 1975, compared with 232 in 1974. (Table 20.)

In fiscal 1975, there were 102 additional cases involving miscella-
neous litigation decided by appellate and district courts; the NLRB’s
position was upheld in 92 cases. (Table 21.)

C. Decisional Highlights

In the course of the Board’s administration of the Act during the
report year, it was required to consider and resolve complex problems
arising from the great variety of factual patterns in the many cases
reaching it. In some cases, new developments in industrial relations,
.as. presented by the factual situation, required the Board’s accommo-
dation of established principles to those developments. Congressional
amendments ‘to the -Act, expanding the Board’s jurisdiction to in-
clude health care institutions, presented statutory construction
issues of first impression in some cases. Chapter II, “Jurisdiction of
the Board,” Chapter III, “Effect of Concurrent -Arbitration Pro-
ceedings,” Chapter IV, “Board Procedure,” Chapter V, “Representa-

594-380 O - 75 -3
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tion Proceedings,” and Chapter VI, “Unfair Labor Practices,” discuss
some of the more significant decisions establishing basic principles
1n significant areas.

1. Health Care Institution Issues

Among the issues considered by the Board during the year which
arose under the 1974 health care institution amendments to the Act
were the appropriate period prior to expiration of a contract in that
industry when a petition for an election could be filed, and the bar-
gaining units appropriate for cmployees of such institutions. In
the Trimity Lutheran Hospital case,! the Board noted that the amend-
ment of section 8(d) to require that whenever collective bargaining
involves employees of health care institutions a party desiring ter-
mination or modification of a contract must give 90 days notice to
that effect to the other party—rather than the 60-day notice generally
required—was designed to encourage and facilitate bargaining between
the parties prior to contract termination. It therefore modified the
insulated period for contracts in health care institutions, during
which no petation could be filed, to 90 days to coincide with the
applicable 90-day notice-of-termination period. The open period
during which petitions could appropriately be filed was established
to be the 30-day period more than 90 days but not over 120 days
prior to the termination date of the contract.

Following oral argument on the 1ssue of units of employees of health
care institutions which would be appropriate for collective-bargaining
purposes, the Board issued a series of decisions® setting forth the
basic criteria for such unit determinations. Recognizing that ‘‘the
principal thrust of the legislative history of the health care amend-
ments to the Act admonishes the Board to avoid undue proliferation
of bargaining units in the health care industry,” ® the Board concluded,
consistent with that standard, that the basic appropriate units at
health care institutions would include all registered nurses as a separate
unit, in view of their unique responsibilities relating to patient care,*
whereas all other professionals would be grouped together in a separate
unit.> Other employees found to have communities of interest en-

! Trinaty Lutheran Hospital; Menorah Medical Center, St Joseph Hospital, Research IHospital & Medical
Center, 218 NLRB No 34, mfra, p 58

2 See wnfra, pp 58-65, for a full discussion of the decistons

3 Mercy Ilospilals of Sacramento, 217 NLRB No 131, infra, p 58

s Id

5Id
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titling them to representation in separate units were all technical
employees, including licensed vocational nurses,® and service and
maintenance employees, which include all employees who are not
.technicals, professionals, or office clericals.” It was determined that
business. office clerical employees might also constitute a separate
appropriate unit,® although other clericals whose duties were more
closely aligned-to those of the service personnel-should be included in
the service and maintenance unit.®

2. Union Discipline of ‘Supervisor-Members

The Supreme Court decision in: Florida Power & Light '° was inter-
preted by .the Board in two cases !' where the supervisor-members
working behind picket lines had performed both their supervisory
work and some rank-and-file work. The Board concluded that it
would “notread the Supreme Court’s decision as turning on a deter-
;mination of the motivation behind a union’s act of discipline, but
rather on a determination of the-reasonable effect of that discipline
on ~the supervisor’s activities as an 8(b)(1)(B) representative.” !2
Applying this construction of the decision, the Board found that dis-
cipline of a.supervisor-member who performed only a minimal amount
of rank-and-file work while working behind a picket line was pro-
hibited because ‘it is still reasonably likely that an adverse effect
may carry over to the supervisor’s performance of his 8(b)(1)(B)

.~ duties when he is disciplined after having performed substantially only

‘supervisory functions and onlys & minimal amount.of what might
arguably be called rank-and-file struck work during a work stoppage.”’
The same rationale governed the Board’s disposition of the second case,
where the Board found no violation since the disciplined supervisor-

. members had performed much more than a minimal amount of rank-

and-file work during the strike.

¢ Nathan & Miriam Barnert Memorial Hospital Assn d/b/a Barnert Memorial Hospital Center, 217 NLRB
No 132, infra, p 61

7St Catherine’s Hospital.of Dominican Sisters of Kenosha, Wisc , 217 NLRB No 133, infra, p 61

8 Mercy Hospitals of Sacramento, supra

v Id

10 Florida Power & Light Co v Intl Brotherhood of Electrical Workers, Loc 641,417 U S 790 (1974),39 NLRB
Ann Rep 134-135 (1974)

I Chicago Typographical Union 16 (Hammond Publishers), 216 NLRB No 149, infra, p 115, Bakery & Con-
fectionery Workers Intl Union of America, Locs £} & 119 (Food Employers Council),216 NLRB No 150, nfra,
p 117

12 Chicago Typographical Union 16, supra
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D. Financial Statement

The obligations and expenditures of the National Labor Relations
Board for the fiscal year ended June 30, 1975, are as follows:

Personnel compensation. . ______________________ $43, 790, 480
Personnel benefits_____________________________ 4,146, 783
Travel and transportation of persons.____________ 2,264, 843
Transportation of things_______________________ 64, 840
Rent, communications, and utilities_ _ ___________ 5,946, 066
Printing and reproduction______________________ 586, 561
Other services_____ . 4,494,325
Supplies and materials_ . ______________________ 648, 452
Equipment_ _____________ . __ 464, 984
Insurance claims and indemnities___ .. ___________ 45,145
Total Agency obligations and expenditures ®____ 62,452, 479
13 Includes retmbursable obligations distributed as follows

Personnel compensation . - oo $4, 849
Personnel beneflts . e 82
Travel and transportation of persons. .. .. e 501
Total obligations and expenditures. .. . e 5,432



II

Jurisdiction of the Board

The Board’s jurisdiction under the Act, as to both representation
proceedings and unfair labor practices, extends.to all enterprises
whose operations ‘“‘affect’” interstate or foreign commerce.! However,
Congress and the courts > have recognized the Board’s discretion
to limit the exercise of its broad statutory jurisdiction to enterprises

- whose effect on commerce is, in the Board’s opinion, substantial—
such discretion being subject only to the statutory limitation ®
that jurisdiction may not be declined where it would have been
asserted under the Board’s self-imposed jurisdictional standards
prevailing on August 1, 1959.* Accordingly, before the Board takes
cognizance of a case, it must first be established that it has legal
or statutory jurisdiction; i.e., that the business operations involved
“affect” commerce within the meaning of the Act. It must also
appear that the business operations meet the Board’s applicable
jurisdictional standards.®

1 See secs. 9(c) and 10(a) of the Act and also defimtions of ‘‘commerce’’ and *‘affecting commerce” set
forth 1n sec 2 (6) and (7), respectively Under sec 2(2) the term ‘‘employer’ does not include the United
States or any wholly owned Government corporation, any Federal Reserve Bank, any state or political
subdivision, any person subject to the Railway Labor Act, or any labor orgamzation other than when
acting as an employer The exclusion of nonprofit hospitals from the definition of employer was deleted by
the health care amendments to the Act (Public Law 93-360, 88 Stat 395, effective August 25, 1974) Nonprofit
hospitals, as well as convalescent hospitals, health maintenance organizations, health clinics, nursing homes,
extended care facilities, and other institutions ‘“devoted to the care of sick, infirm, or aged person’” are now
1ncluded 1n the definition of ““health care institution” under the new sec 2(14) of the Act ‘“ Agncultural
laborers’’ and others excluded from the term ‘‘employee’ as defined by sec 2(3) of the Act are discussed,
mlter alie, at 29 NLRB Ann Rep. 52-55 (1964) and 31 NLRB Ann Rep 36 (1966).

2 See 25 NLRB Ann Rep 18 (1960)

3 See sec 14(c)(1) of the Act

+ These self-imposed standards are primarily expressed 1n terms of the gross dollar volume of business in
question, 23 NLRB Ann Rep 18 (1958) See also Floriden Hotel of Tampa, 124 NLRB 261 (1959), for hotel
and motel standards.

5 While a mere showing that the Board’s gross dollar volume standards are met is ordinarily insuffictent to
establish legal or statutory jurisdiction, no further proof of legal or statutory jurisdiction s necessary where
it 18 shown that the Board’s ‘‘outflow-inflow’’ standards are met 25 NLRB Ann Rep. 19-20 (1960) But
see Swuz Valley Empire Electric Assn , 122 NLRB 92 (1958), as to the treatment of local public utilities.

25
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A. Activities Intimately Connected to Operations of
Exempt Employer

Among the noteworthy cases decided during the report year,
five presented questions’ concermng the 'Board’s jurisdiction over
Government-related employers In Overbrook School for the Blind and
Pennsylvania School for the Deaf,® the Board decided not to assert
jurisdiction over private schools which were founded pursuant to acts
of the Pennsylvania legislature to educate blind and/or deaf children.
In both cases the schools were governed by boards of trustees or
managers which were composed of private citizens” and which had
power to, inter alia, hire and fire personnel and establish wages, work-
ing hours, and benefits. However, the Pennsylvania Department of
Education set standards which the schools were required to maintain
in order to receive tuition payments from the State 8 and students
who were residents of the State could only attend the schools on the
basis of referrals by the Department of Education. Moreover, by
state law, the department was responsible for providing deaf and/or
blind children with the opportunity to receive a formal education. On
the basis of these facts the Board found that the schools functioned
as adjuncts to the Pennsylvania public school system in providing
educational opportunities to handicapped children who were residents
of the Commonwealth; that the public school system, through the
Department of Education, exercised ‘“substantial and direct control”’
over the schools’ operations; and that the thrust of the schools’
activities was to “‘supplement the school facilities and educational
program of the public school system.” Accordingly, the Board found
the activities of the schools to be essentially local in nature and
therefore declined to assert jurisdiction.

Subsequently, in Rural Fire Protection Co.? the Board majority
declined to assert jurisdiction over an employer in the business of
providing firefighting services to a municipality. According to the
majority, the degree of control exercised by an exempt institution,
such as a municipality, over the operations of a contractor or employer
who provides services may be, but is not necessarily, determinative
as to assertion of jurisdiction. Thus, even where the control exercised
over the nonexempt contractor is not substantial, so that the'em-

8 Querbrook School for the Blind, 213 NLRB No 82 (Chairman Miller and Members Jenkins and Kennedy),
Pennsylvania School for the Deaf, 213 NLRB No 83 (Chairman Miller and Members Jenkins and Kennedy)

7In Overbrook, the governor of Pennsylvania was required by statute to be a “patron member’’ of the
board of managers, but there was no requirement that any other member of the board be a public official

§ Parents of students did not pay any twition, 25 percent of the cost of schooling a child was paid by the
student’s local school district and the remainder by the Commonwealth

#216 NLRB No 95 (Members Jenkins, Kennedy, and Penello, Acting Chairman Fanning dissenting).
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ployer is.capable of bargaining with the union over wages, hours,
and other conditions -of employment, the focus of necessity is never-
theless on the nature of the relationship between the purposes of the
exempt institution and the services provided by the nonexempt
contractor and not on the mere absence of control by the one over the
other. Examination of precedent led the majority to state again that
where services are intimately connected with the exempted opera-
- tions of an institution the Board has found that the contractor shares
the exemption, but-where the services are not essential to such opera-
tions the employer is not exempt and the Board asserts jurisdiction
over the contractor’s activities.

The majority noted that in the instant case the employer used fire
stations and equipment owned and maintained by the city and found
that the firefighting service was itself an essential municipal function
which the city, instead of performing directly with its own employees,
delegated to the employer to perform on its behalf,” making available
its facilities and equipment for that purpose. Accordingly, because the
services of the employer were ‘‘intimately connected’’ to the exempted
operations of the city, the majority found that the employer shared
the city’s exemption from the Board’s jurisdiction and, consequently,
found it unnecessary to determine whether the city’s degree of control
over the employer’s employees would constitute a separate ground
for declining to assert jurisdiction.

Acting Chairman Fanning dissented on grounds that the appro-
priate criterion of whether to assert jurisdiction is whether the em-
ployer “possessed sufficient control over the employment conditions
of its employees to enable it to bargain collectively with a union”
and not the degree of connection between the services provided by the
nonexempt employer and the functions of the exempt institution.
Inasmuch as the employer controlled hiring, firing, benefits, and
discipline of its employees and maintained supervisory authority
over them, the dissent would have found that Board precedent called
for the assertion of jurisdiction. The dissent further argued that a
municipality’s desision to contract out some of its functions to private
business “should not deprive the private sector employees of benefits
under the Act, nor deprive the employer and the municipality of the
protection provided by-the Act.”

In Bishop Randall Hospital'® .the Board majority found that a
hospital constructed with public funds on county-owned property was
not an exempt employer. The county retained title to the hospital’s
buildings and approximately 95 percent of its equipment. The county

10217 NLRB No 185 (Members Jenkins and Penello, Member Kennedy dissenting).
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commissioners levied taxes and declared bond issues to sustain a fund
for maintenance, improvements, and expansion of the hospital’s
physical plant. Responsibility for direct oversight of the hospital’s
operation was vested in a five-member board of trustees selected by
the county commissioners. Pursuant to a lease agreement, the hospital
was operated by the Lutheran Hospitals and Homes Society of
America, which had authority to hire, fire, and set policies for person-
nel. The majority found that the hospital was not a governmental
subdivision, inasmuch as it was

. . neither (1) directly created by the State, so as to constitute
a department or administrative arm of the state government, nor
(2) administered by individuals who are responsible to public
officials or to the general electorate.

The majority further found that the control exercised by the hospital’s
board of trustees was limited to insuring the physical condition of
the hospital and its continued use as a health care facility and that
such degree of control was not sufficient to render the county a joint
employer, thereby exempting the hospital from the Board’s jurisdic-
tion. In reaching this conclusion, the majority relied on the record
evidence that the employer had exclusive control over its personnel
with respect to wages, hours of employment, and other terms and
conditions of employment.

The majority was satisfied that the Lutheran Hospitals and Homes
Society of America operated the hospital as an essentially private
venture, with insufficient identity or relationship to the State to
support the conclusion that the hospital was an exempt governmental
employer under the Act. In the majority’s view, the Society was not
intimately connected with the operation of an exempt institution.

Member Kennedy, dissenting, contended that the operation of the
hospital under the state statute was a “governmental function” and
he would have found the hospital to be a “political subdivision,”
therefore, not an “employer” within the meaning of section 2(2) of
the Act. In so finding, Member Kennedy relied on the facts that the
hospital was established as a public corporation pursuant to state
law, that quarterly and annual financial reports were required by law
and records were required to be available for public inspection, that
the trustees were appointed by the county commissioners and subject
to statutory removal proceedings, and that the hospital could, through
the county, levy taxes and acquire property by eminent domain.!

1t The dissent noted that, while the petition named the hospital as employer, at the hearing counsel for
the employer stipulated that the Lutheran Hospitals and Homes Society of America was engaged in inter-
state commerce “were 1t to be found an Employer 1 this case ” Member Kennedy stated that, should the
Soctety rather than the hospital be found to be the employer, inasmuch as he would find the hospital to be
an exempt 1nstitution, the Society’s services were “intimately connected”” with the hospital’s functions and,
therefore, the Board should dechine to assert jurisdiction over the Society
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In BDM Services Co.,'? the employer was engaged in the business of
providing scientific advice and engineering and technical support to the
United States Army. The employer was organized in such a way that
for every Army position of authority connected with the work per-
formed- by the.employer there was an identical counterpart position
within the employer’s internal structure, thus, if the Army made
. changes in its-organization, BDM would ‘have- to follow suit. BDM
employees wore Army clothing, were required to conform to Army
base regulations, used the same facilities (except the post exchange),
and worked in the same buildings as Army personnel. Pursuant to the
contract between the Army and the employer, the former was per-
mitted to specify the type of people to be employed, to inspect em-
ployee credentials, and to determine the number of man-hours to be
allotted for the work. However, the contract also specified that BDM
was an independent contractor and not an agent of the Government,
and the employer had sole charge of labor relations policy which
affected its employees, including hiring and discharging employees,
and deciding wages, hours, and benefits. Moreover, BDM employees
were instructed not to take orders from military personnel. On the
basis of these facts, the Board majority found that, while the Army
played a part in the day-to-day assignments of employees, such role
did not preclude the employer from entering into & collective-bargain-
ing relationship over subjects and conditions of employment within -
the employer’s control, which were not in direct conflict with the
Army’s operations, and therefore asserted jurisdiction.

Members Kennedy and Penello, dissenting, contended.that the
services rendered by BDM were “intimately related’” to the purposes
of the Army and they disagreed with the decision of the majority to
assert jurisdiction in this case. Member Kennedy further dissented on
the grounds that he would find the United States Army a joint
employer of the employees involved and that the Board was therefore
precluded from asserting jurisdiction.

Two cases decided during this report year involved issues of whether
employees were exempted from the Board’s jurisdiction by virtue of
being subject to.the Railway Labor Act.

In Intl. Avr Service Co., Litd.;”® the: Board panel declined to assert
jurisdiction over an employer in-the business of hiring commercial
airline pilots, navigators, and flight ‘engineers and subcontracting
their services to various domestic and international airlines. Eighty-
five percent of the employer’s flight crew complement was contracted

12218 NLRB No. 180 (Chairman Murphy and Members Fanning and Jenkins, Members Kennedy and
Penello dissenting)
13216 NLRB No 152 (Members Jenkins, Kennedy, and Penello).
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out to Japan Air Lines (JAL), an exempt employer, and it was a
unit composed of certain of these employees which was sought by
petitioner. Although it was the employer’s responsibility to employ
personnel and insure that they were qualified to perform the duties
required by JAL, JAL had the right to request an employee’s termi-
nation, interviewed candidates for employment by the employer,
conducted physical examinations and flight evaluations of flight
crews, and trained and supervised personnel assigned to it. Moreover,
the employer hired (for assignments to JAL) only applicants who
were acceptable to JAL, and JAL assigned flights and had exclusive
suthority to grant requested changes in flight schedules, vacations,
and time off of crews assigned to it On the basis of these facts, the
Board found that the flight crews were “involved in and intimately
related to” JAL’s flight services and that, consequently, the employer,
with respect to the employees assigned to JAL, shared the airline’s
exemption from the Board’s jurisdiction.

In Pan American World Awrways,'* the petitioner sought three
separate bargaining units of (1) employees working on a project
involving operation and maintenance of facilities of the Air Force in
the launching of missiles and spacecraft, (2) engineers engaged in
support services related to the National Aeronautics and Space Ad-
ministration’s manned space launch operations at the Kennedy Space
Center; and (3) employees involved in a project concerning provision
of medical and cenvironmental health services to NASA and the Air
Force at Cape Canaveral. The petitioner contended that the relation-
ship between the activities of the petitioned-for employees and Pan
American’s carrier activily was too remote for application of the
Railway Labor Act and that, therefore, the Board should assert
jurisdiction. The Board panel, however, found that the employecs in
question worked on various projects involving ground maintenance,
development of new fuels and designs for fueling systems which use
them, and health and safety techniques, all of which were “sufficiently
flight related as to fall within the jurisdiction of the National Media-
tion Board.” Accordingly, and relying in part also on the fact that
the NMB had asserted jurisdiction over approximately 1,400 of the
employer’s other employees at the same projects, the Board. panel
dismissed the petitions. ?

A

B. Exempt Employer as Joint Employer

Two important cases decided during this report year dealt with
issues involving an exempt employer as joint employer.

14212 NLRB No 99 (Members Jenkins, Kennedy, and Penello)
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The first such case was "Toledo District Nurse Assn.,’® in which a
majority of the Board found that a nonprofit:corporation organized to
render -community - nursing services *was' a joint- employer with the

#.city of T'oledo, Ohio, and therefore not subject to the Board’s jurisdic-
- tion. The employer (TDNA) jointly with the Toledo..City Board of
. Health had established Community Nursing Services .(CNS) to render
public health nursing services. TDNA continued as a separate entity
with its own constitution and bylaws, but authority to administer
CNS, under whose aegis all nurses employed by TDNA performed their
~duties, was vested-in an executive director appointed jointly by the
board of health and by the board.of directors of TDNA. In finding
the city a joint employer with TDNA, the majority relied on the
facts that all CNS nurses were employed either by TDNA or by the
city; when on duty. all nurses identified themselves only as CNS
- nurses and wore an emblem with those initials; the supervisors of any
nurse might be employed by either TDNA or the city; city and TDNA
- nurses worked together on the same assignments; and both groups of
- employees received the same salary and benefits and were subject to
~the same policy with respect to discipline and promotions.

- Member Fanning dissented on grounds that even if TDNA and the
- .city were found to be joint employers (an issue he would find unneces-
sary to determine) such a finding would not be dispositive because
TDNA retained sufficient: control over its employees to enable it to
bargain effectively with a union. In support of this conclusion, the
dissentcited the facts that.the agreement under which TDNA operated
with the city specified that TDNA would.continue as a separate
entity ;» that TDNA retained its own employees, payroll, treasury,
board of trustees,. personne] policies committee, supervisors, and
grievance procedure; and that TDNA hired, fired, disciplined, pro-

. moted, and granted pay increases and benefits to its own employees.

Buffalo General Hospital '® presented the similar question of whether
a county was the joint employer with a private nonprofit hospital of
employees working at the hospital’s Community Mental Health
Center. Although a contract between the county and the hospital ¥
provided that the county would reimburse the center for the dif-
ferences between the.cost of certain services provided to county
residents and funds obtained by the.employer from other sources, and
the employer was required to obtain county approval of personnel
policies; certain salary ranges,.and employee credentials and to notify
the county of proposed wage modifications or pending labor negotia-
tions, a panel of the Board found no joint employer relationship

15216 NLRB No 136 (MembersJTenkins, Kennedy, and Penello, Member Fanning dissenting).
18218 NLRB No 167 (Chairman Murphy and Members Jenkins and Penello).
17 This contract expired in 1974 and was not renewed.
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existed. In reaching this conclusion, the panel relied on the facts that
the employer exercised exclusive control over hiring, firing, and dis-
-ciplining the center’s employees, that in all instances where county
approval with respect to labor relations matters was sought it was
granted, and that all labor relations matters were handled exclusively
by 'the-employer: Moreover, the decision noted, the previous contract
only required that the county be “advised” of pending labor negotia-
tions, without giving the county any substantive control over the
course of such negotiations. Accordingly, jurisdiction was asserted
over the employer as a health care institution under section 2(14) of
the Act.

C. Local Health Care Facilities

As a consequence of the addition of the health care amendments
to the Act, three cases during the report year dealt with the issue of
under what circumstances jurisdiction will not be asserted over a
health care institution because its activities are purely local in nature.

Charles Circle Clinac'® involved an outpatient clinic engaged in
providing abortion and gynecological care services. The employer
contended that the nature of its medical services was primarily local
in character and that, therefore, the Board should not assert jurisdic-
tion over its operations. The Board panel, however, emphasized that
the legislative history of the health care amendments established
that Congress intended jurisdiction to be exercised over medical
care facilities whose activities, although they may be local in character,.
have a substantial impact on commerce. Accordingly, relying on the
facts that the employer’s annusl gross income was estimated at
approximately $668,000 and that the employer made substantial
out-of-state expenditures for goods and services, the panel found the
impact of the employer’s operations on commerce sufficient to warrant
assertion of jurisdiction.

A contrary result was reached in Choice, Inc. & Illinots Reproduc-
tive Health Center,® wherein a panel majority declined to assert
jurisdiction over an abortion center. The majority found that abortion
centers were not ‘‘general medical clinics in the accepted sense of the
terms’”; that the employers’ out-of-state purchases of goods and sup-
plies amounted to less than $50,000 annually; that there were as yet
no existing jurisdictional standards applicable to abortion clinics; and
that there was a lack of evidence of the aggregate impact on interstate
commerce of such centers. The majority concluded that, in view of

18215 NLRB No 84 (Members Fanning, Jenkins, and Penello)
19212 NLRB No 86 (Chairman Miller and Member Kennedy, Member Penello dissenting)
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the recency of the Supreme Court decision legitimizing abortion,2°
the considerable public opposition to the practice, and other institu-
*tional means for achieving abortion, centers such as that operated by
the employers were essentially local in character and did not have a
substantial impact upon commerce.

Member Penello, dissenting, contended that there was “no meaning-
ful distinction between a medical clinic engaged in the general
practice of medicine and one, as here, which provides specialized
medical services,”” and that public opposition to the practice of abor-
tion should not-be a basis for a conclusion that the activities of abortion
clinics are local in nature. Relying, inter alia, on the facts that the
employers’ purchases of goods and supplies in interstate commerce
exceeded the Board’s de minimis standard, that the employers’
projected combined gross annual revenue exceeded the Board’s
established standards for proprietary hospitals, and that some 15
percent of the individuals utilizing the employers’ services were non-
residents of the State, the dissent concluded that the employers’
activities had an impact on commerce substantial enough to
warrant assertion of jurisdiction.

In Bio-Medical Applications of San Diego,” a panel of the Board
found, contrary to the employer’s contention, that jurisdiction would
properly be asserted over a for-profit community hemodialysis unit.
As in Charles Curele Clime, supra, the panel found tht jurisdiction
should be extended, under the health care amendments, to health
care institutions which, though local in character, have a substantial
impact on commerce. Accordingly, having found that in calendar year
1973 the employer’s gross revenue was approximately $587,748
and that more than $118,000 was expended outside the State for
supplies and capital equipment, the panel concluded that the em-
ployer’s annual gross income exceeded any discretionary standard
the Board would apply and that, therefore, assertion of jurisdiction
was warranted.

D. Custodial Care Facilities

Six -cases during this report year presented questions involving
assertion of jurisdiction,. under the new health care amendments,
over:custodial care facilities. . .

The employer in Lutheran Welfare Services of Illinois ® operated
four day care centers in which a total of 350 children from low income

» Roe v Wade, 410 U § 113 (1973)

21216 NLRB No 115 (Members Fanning, Jenkins, and Kennedy)

2 Approximately $233,600 of this sum was derived from Medicare, $215,000 from Med-cal, a state medical
program, and the remainder from patients, hospitals, and private insurance companies

%216 NLRB No 96 (Acting Charrman Fanning and Members Jenkins and Penello, Member Kennedy
dissenting)
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families were enrolled and received both custodial care and some
educational training. Funding for the centers in the amount of ap-
proximately $550,000 per year was provided by a model cities program
in Chicago, which in turn received its funds from the Federal Govern-
ment The Board majority found that the employer was engaged in
interstate commerce, noting that the employer met every discre-
tionary jurisdictional standard the Board had applied 2 The majority
further found that the employer’s “operational nexus” with the city
of Chicago was not so close as to render the assertion of jurisdiction
inappropriate, distinguishing Pennsylvana Labor Relations Board
(Urban League of Pittsburgh), 209 NLRB 152 (1974), an advisory
opinion wherein the Board stated that it would decline jurisdiction
over day care centers which were an adjunct to a local public school
system, on the grounds that in the instant case the day care centers
were not operated as such an adjunct and their purpose was to provide
custodial care, as well as educational training, for children of working
mothers. Member Kennedy dissented on grounds that the sound
precedent established in Pennsylvania Labor Relations Board was
controlling.

The Board majority in Young World,? a companion case to Lutheran
Welfare Services, supra, asserted jurisdiction over an employer en-
gaged in the operation for profit of 10 child day care centers in Mich-
igan, finding that the employer’s operations were distinguishable
from those of an educational institution because the emphasis was
not on a formalized educational program, but on custodial care
which incorporated learning experiences for young children and
there was no basis in the record for viewing the centers as an adjunct
to local public school systems. The majority found it unnecessary
to establish a jurisdictional standard for day care centers as a class,
but noted that the employer’s projected revenues for the 1973-74
fiscal year exceeded $1 million. that 50 percent of the centers’ revenues
was provided on a state-matching basis by the United States De-
partment of Health, Education and Welfare, and that the employer
purchased or leased out of state more than $50,000 in goods and
services. Accordingly, the Board majority fcund that the employer
was engaged in comimerce to'the extent that a labor dispute would
substantially affect interstate commerce, that the employer met
every discretionary jurisdictional standard the Board had applied,
and that assertion of jurisdiction would effectuate the purposes of
the Act. Member Kennedy, for the reasons set forth in his dissenting
opinion in Lutheran Welfare Sernices, dissented.

—'N The employer’s total annual revenues approximated $5 6 million, and annual out-of-state purchases
were at least $148,C00

25216 NLRB No 97 (Acting Chairman Fanmng and Members Jenkins and Peuello, Member Kennedy
dissenting)
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In Mission of Our Lady of Mercy,” the Board panel, relying on the
lead case of Ming Quong Children’s Center,” concluded that ‘it would
not effectuate the policies of the Act to assert jurisdiction over this
type of nonprofit, noncommercial institution which is devoted pri-
marily to the charitable work of caring for orphans,” and therefore
declined to assert jurisdiction. Member Kennedy concurred in the
result. ‘

The employer in Crotched Mountain Foundation *® was a residential
education and rehabilitation center for multihandicapped children and
young adults which served approximately 185 residents, 10 to 20
exclusively medical patients, and 25 vocational education clients. The
employer’s gross revenue exceeded $2 million in fiscal year 1973 and
was derived from tuition, contributions, gifts, and endowment income.
Chairman Miller and Member Penello, relying on Ming Quong
Children’s Center, supra, concluded.that it would not effectuate the
policies of the Act for the Board to assert jurisdiction over the ‘type
of nonprofit institution operated by the employer, whose activities
were noncommercial in nature and were intimately connected with the
charitable purposes of theinstitution. As they found the instant case
to be governed by their decision in Ming Quong, Chairman Miller
and Member Penello found it unnecessary to determine whether the
employer operated a nonprofit hospital, as found by their colleague
Member Jenkins, in his concurring opinion.

Member Jenkins, concurring in the result, found that the employer
was engaged in the operation.of. a nonprofit hospital over which the
Board, at the time of that decision, was statutorily barred from assert-
ing - jurisdiction.” Member Jenkins’ conclusion that the employer
operated a hospital was based on the facts that the employer was'
licensed as a special hospital and belonged to the American Hospital
Association; it maintained a medical staff directed by a full-time
physician whose approval of an applicant’s medical report was a
prerequisite for admission, the hospital had some 10 to 20 medical
patients; 39 residents lived in medical wards under full-time nursing
care; and the employer’s medical and educational services were
completely integrated. ‘ .

Member Fanning, dissenting, concluded, based on his dissenting
opinion in Mwng Quong, that the employer’s annual gross revenue of
$2,235,000 and purchases of $50,000 worth of goods out of state

# 212 NLRB No 131 (Chairman Miller and Member Penello, Member Kennedy concurring)

2 210 NLRB 899 (1974) In that case the majonity concluded that ‘1t would not effectuate the pohcies
of the Act for the Board to assert 1ts jurisdiction over this type of nonproflt institution whose activities are
noncommercial 1n nature and are intimately connected with the charitable purposes of the institution
For a discussion of that case, see 30 NLRB Anu Rep 30-31 (1974)

28212 NLRB No 58 (Chairrman Miller and Member Penello, Member Jenkins concurring, Member
Fanmng dissenting)

# The health care amendments to the Act had not yet been enacted
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indicated that the employer’s operations had ‘“a very substantial
impact on interstate commerce, so as to require the Board’s assertion
of jurisdiction . .. .” Disagreeing with Member Jenkins’ view that the
emplcyer operated a nonprofit hospital, Member Fanning noted that a
relatively small proportion of admissions was on an exclusively medical
basis; there was only one full-time physician on the staff; the em-
ployer did not have X-ray facilities, an emergency room, laboratory,
operating room, or ambulance; the employees sought by the petitioner
were in the employer’s education division rather than in the medical
division; the director and staff of the education division were trained
in special education; and the employer’s brochure described its facility
as an education and rehabilitation center.

In Lutheran Assn. for Retarded Children, a California Non-Profit
Corporation d/bja Home of Guidwng Hands?® and its companion case
Beverly Farm Foundation,® a majority of the Board asserted jurisdic-
tion over homes for retarded persons, finding that the employers op-
erated health care institutions within the meaning of section 2(14) of
of the Act and that, therefore, the doctrine of Ming Quong Children’s
Center was inapplicable. In finding that the employers in these two
cases were health care institutions, the majority noted the broad
definition of “health care institution’ * included in the 1974 amend-
ments to the Act and concluded that, from the legislative history of
the amendments, ‘“Congress, concerned with the disruption caused
by strikes in the critically important health care field, intended that
the Board’s jurisdiction be extended to the entire patient-oriented
health care industry.”

The majority placed particular emphasis on the remark of Congress-
man Thompson, one of the cosponsors of the House of Representatives’
bill, in the course of the House debates on the amendment, that “We
mean [the definition of health care institution] also to apply to specialty
health services, to private institutions caring for the mentally re-
tarded, and thelike.”%3 It was clear to the majority from this that Con-
gress specifically intended that coverage of the Act be extended to
include the very type of operation involved herein—facilities providing
care for the mentally retarded. The majority therefore concluded on
the basis of the broad language of the legislation itself, and on con-
gressional intent as revealed by .the legislative history of the amend-
ments, that the employers’ facilitiesfell within the definition of ahealth
care institution within the meaning of section 2(14).

%218 NLRB No 195 (Members Fanning, Jenkins, and Penello, Chairman Murphy and Member Kennedy
dissenting).

3218 NLRB No 194 (Members Fanning, Jenkins, and Penello, Chairman Murphy and Member Kennedy
dissenting).

3 See fn. 1, supra

33120 Cong Rec H.4594 (daily ed , May 30, 1974)
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The majority further found, in both cases, that the employers’
gross annual revenues exceeded the $250,000 discretionary jurisdic-
tional standard applicable to such types of hedlth care institutions and,
consequently, found that the impact of the employers’ operations on
commerce was sufficient to warrant assertion of jurisdiction.

Chairman Murphy and Member Kennedy, dissenting in both cases,
would not find either employer to be a health care institution and
would, therefore, decline to assert jurisdiction under the rationale of
Mung Quong Children’s Center. In concluding that, notwithstanding
Congressman Thompson’s above-quoted remark during the floor
debates, Congress did not intend to include homes for the mentally
retarded within the definition of “health care institution,” the dis-
senters relied on the facts that nowhere else in the legislative history
was any similar reference made to facilities for the mentally rétarded,
and that Senator Williams, sponsor of the legislation in the Senate,
emphasized in the Senate debates that ‘“the Labor Board should use
extreme caution not to read into this act by implication—or general
logical reasoning—something that is not contained in the bill, its
report and the explanation thereof.” 3 The dissenters further contended
that the catchall clause “‘other institution devoted to the care of sick,
infirm, or aged person’ in section 2(14) applies ‘to institutions like
those enumerated previously in that section, and that Congressman
Thompson’s phrase, ‘“specialty health services, to private institutions
caring for the mentally retarded, and the like,” should be interpreted
as referring to facilities which rendered ‘‘specialty health services”
rather than primarily custodial care to the mentally retarded.

E. Discretionary Jurisdictional Standards

In five cases this year the Board was presented with issues involving
its standards for the exercise of its discretionary jurisdiction.

In East Oakland Community Allwance®® a majority of the Board
asserted jurisdiction over a community nonprofit health clinic and
established discretionary jurisdictional' standards based on annual
gross'revenue of $100;000 for nursing homes, visiting nurses associa-
tions, and related facilities, and $250,000 for hospitals and all other
types of health care institutions. The majority ¢oncluded that whén-the
health care amendments were enacted Congress did not indicate the
discretionary standards to be applied to health care institutions and
that, with respect to hospitals, the $250,000 standard previously
applied to proprietary hospitals was merely being -»xtended to non-

3130 Cong Rec S 12104 (daily ed , July 10, 1974).
35218 NLRB No 193 (Chairman Murphy and Members Jenkins and Penello Member Fanuing concur-
ring 1n part and dissenting in part)

594-380 O - 75 - 4
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profit hospitals as well. The majority noted that it chose the $250,000
hospital standard rather than the $100,000 nursing home standard
for other types of health care institutions because the former standard
appeared to be, as in the case of hospitals, more representative of
- facilities of significant size in impact on commerce and numbers of
employees. ' ‘

Member Fanning concurred in the decision to assert jurisdiction
over the employer and in the application of a $100,000 discretionary
standard for assertion of jurisdiction over nursing homes and related
facilities. He dissented, however, from the majority’s decision to
apply a $250,000 standard to other sectors of the health care industry
on grounds that Congress, in enacting-the amendments, made no
distinction among various sectors of the industry. He noted: that the
Board had not undertaken.any type of survey to determine what
portion of the industry would -be exempted from the amendments
under the $250,000 standard, emphasizing that ‘“‘the Board is under
a particular obligation to ‘disclose the basis of its order’ limiting
such coverage and to ‘give clear indication that, [in doing so,] it has
exercised the discretion with which Congress has empowered it.” ”’
Finally, Member Fanning expressed concern that the standards estab-
lished by the majority would invite litigation as to whether a par-
ticular health care institution would fall within the category of
“nursing homes and related facilities” and therefore be subject to the
less exclusionary standard. The majority, however, expressed the
view that the standards would prevent such litigation, inasmuch as
previously established standards were being continued and a single
< clear standard was being instituted for all other health care institutions.

We Transport & Town Bus Corp.*® involved a single.integrated
enterprise engaged in the transportation of school children for public
and parochial schools and in private contract work, including provi-
sion of transportation for factories and summer camps and school
charters. Members Fanning and Jenkins agreed to assert jurisdiction
on the ground that the employer’s nonschool bus operations produced
annual revenue of $250,000, thereby meeting the Board’s discretionary
jurisdictional standard for transit systems.” Chairman Miller con-
curred in the assertion of jurisdiction, -but‘found that the amount of
revenue produced by the employer’s nonschool bus operation was not
determinative. In his view, the only issue was whether a governmental
entity, such as a public school board, had sufficient control over the
private employer’s labor relations policies so as to be the true employer
of the employees involved, -or so that- the governmental entity’s

3215 NLRB No 91 (Chairman Miller and Members Fanning and Jenkins, Members Kennedy and
Penello dissenting separately)
X Charleston Transit Co, 123 NLRB 1296 (1959)



Jurisdiction of the Board 39

approval or participation was required for meaningful collective
bargaining. In this case, the Chairman noted, no such control was
evidenced by the record and, since clearly the Board’s jurisdictional
standards had been met, he joined in asserting jurisdiction.

Member Kennedy dissented on grounds that the employer’s pri-
mary activity was the transportation of school children in aid of local
communities and the State in the field of education and that, there-
fore, the Board should decline to assert jurisdiction. Member Kennedy
also relied on the fact that the Board had earlier declined to take
jurisdiction over the employer * because the New York State Labor
Board had already done so, concluding that as a matter of policy,
to discourage forum shopping, jurisdiction should not be asserted.
In response to this contention, the majority noted that apparently
no proceedings were actively pending before the state board and that
both parties urged the Board to assert jurisdiction.

Member Penello dissented because, although he agreed with his
colleagues on the majority that the Charleston Transit standard 3°
was applicable, contrary to them he found that,the employer did not
meet that standard. For, in his view, the employer’s income from
school charter work had to be considered as income from school bus
operations, and the remaining income from sources other than school
bus operations was, therefore, insufficient to satisfy the $250,000
Charleston Transit standard. Member Pencllo would have, therefore,
dismissed the petition. )

In Poor Richard’s Pub—A Calyfornia Corporation,*® an unfair labor
practice procecding, at the time the alleged unfair labor practices
occurred the employer was within the Board’s legal jurisdiction, but did
not have a sufficient volume of business to .meet the Board’s discre-
tionary jurisdictional standards. By the time the charge was filed
less than 3 months later, however, the employer’s gross volume of
business, due to expansion, exceeded the Board’s digcretionary stand-
ard. After a hearing on the subsequent unfair labor practice complaint,
the administrative law judge recommended that the complaint be
dismissed for lack of jurisdiction, relying on Furusato Howawt Ltd.*
in which the Board declined to assert jurisdiction over an employer
whose business failed to meet the standard both at the time of the
alleged unfair labor practices and when the charge was filed, although
the employer had argued that, because of a proposed expansion, its
projected revenue would exceed the standards. In ‘Poor Richard’s,

the Board panel, concluding that it was appropriate to w/juris='

35 We Transport, 198 NLRB No 144 (1972)
3% See fn 37, supra

# 217 NLRB No 24 (Members Fanning, Kennedy and Penello) /
4192 NLRB 105 (1971)
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diction, distinguished Furusato on grounds that in that case there was
‘a mere expectation that the jurisdictional standard would be met
within a few months, while in Poor Richard’s the employer met the
standard by the time the charge was filed.

-Walters Ambulance Service ** was an advisory opinion in which the
Board was asked whether it would assert jurisdiction over an ambu-
lance service which rendered more than $50,000 annual nonretail
. services to in-state employers who themselves made annual out-of-
state purchases in excess of $50,000, but which-were statutorily exempt
from the Board’s jurisdiction.*® The Board concluded that services
rendered to statutorily exempt entities whose operations were of a
magnitude which would otherwise justify the assertion of jurisdiction
constituted indirect outflow for jurisdictional purposes and, accord-
‘ingly, advised the parties that jurisdiction would be asserted over the
employer’s operations with respect to disputes cognizable under
sections 8, 9, and 10 of the Act.

Snowshoe Co.** presented the question of under what circumstances
. nonrecurring capital expenditures would be taken into account in
determining whether or not an employer met the Board’s discretionary
jurisdictional standards. The employer in that case was engaged in
building a resort and real estate development and had purchased more
than $1 million worth of materials and services from outside the State
and received over $450,000 from sales of memberships in the resort.
The Board panel found that while nonrecurring capital expenditures
comprised part of the $1 million worth of purchases such expenditures
were not the only items of inflow and could, therefore, be included for
purposes of applying the discretionary jurisdictional standard, relying
on Cemetery Service Corp.*® Accordingly, inasmuch as the employer’s
volume of business surpassed the discretionary standard for nonretail
enterprises, the panel-found that the exercise of jurisdiction was
warranted.

F. Other Issues

In two companion cases involving the same employer * the Board
was presented-the issue of whether the Board should decline to assert
jurisdiction over a home for emotionally disturbed children’ tinder
Mung: Quong Children’s Center, supra, although jurisdiction had been

4213 NLRB No 60 (Chairman Miller and Members Fanning, Jenkins, Kennedy, and Penello).

# The Board’s standard for a nonretail enterprise was an inflow or outflow, direct or indirect, across state
lines of at least $50,000. Siemons Mading Service, 132 NLRB 81, 85 (1958)

#4212 NLRB No 29 (Chairman Miller and Members Jenkins and Kennedy)
» 45140 NLRB 604, 606 (1964).

48 Chaldren’s Baptist Home of Southern Califormig, 215 NLRB No 44 (Chairman Miller and Members
Fanning and Penello), Chidren’s Baptist Home of Southern California, 215 NLRB No- 45 (Chairman Miller
and Members Fanning and Penello).
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exercised over the employer prior to the Ming Quong decision and
employees had acted in reliance on assurances that their conduct was
protected under the Act. In 1973, the regional director had directed
an election among certain employees of the home, asserting jurisdic-
tion in reliance on Jewish Orphan’s Home ‘" and Ohddren s Village *®
After the election, to which the employer filed ob]ectlons was held,
and also after the petitioner had filed unfair labor practice charges, the
Board issued its decision in Ming Quong Children’s Center, supra,
overruling Jewish Orphan’s Home and Children’s Vallage. The em-
ployer, consequently, contended that the Board should decline to
assert jurisdiction over it. The Board panel, however, asserted jurisdic-
tion, on grounds that, in the representation proceeding,** the em-
ployer had failed to file a timely request for review of the regional
director’s decision. Nor did the employer in its exceptions to the
regional director’s report on objections raise the matter of jurisdiction.
In the unfair labor practice proceeding,®® in which the General Counsel
alleged that 13 employees were discharged for their prounion activ-
ities, the Board concluded that it would be highly inequitable, once
employees had been assured by the Board that their union activities
were protected, to thereafter decline to assert jurisdiction, after
employees had relied on such assurances to their detriment.

Van Camp Sea Food Co.” presented the issue of whether jurisdiction
should be asserted over an employer’s operations in American Samoa.
In Star-Kist Samoa,”® the Board had held that American Samoa, as an
unincorporated unorganized territory, was not within the jurisdiction
of the Act, distinguishing between organized and unorganized terri-
tories. Subsequently, however, the Supreme Court rejected that
dichotomy and found that American Samoa was a covered territory
within the meaning of the Sherman Act.*® The Board majority in
Van Camp found that the Supreme Court holding was applicable to
the word ‘“Territory’’ in section 2(6) of the Act and that, therefore, the
Board had statutory jurisdiction over American Samoa. The majority
also noted that other aspects of labor relations in American Samoa
were regulated by Federal legislation and that it would effectuate the
policies of the Act to assert jurisdiction. Chairman Miller concurred,
finding that under the Supreme Court decision there was no rational
legal basis to decline jurisdiction and that, although greater costs and
administrative difficulties might result from the assertion of jurisdic-

47 Jewish Orphan’s Home of Southern California a/k/a Vista del Mar Child Care Service, 191 NLRB 32 (1971).

18 Children’s Village, 186 NLRB 953 (1970)

4215 NLRB No 45

5215 NLRB No 44

i1 212 NLRB No. 76 (Members Fanning, Jenkins, and Penello, Chairman Miller concurring, Member
Kennedy dissenting)

5172 NLRB 1467 (1968).

8 U S v. Standard Oil Co of California, 404 U.S 558 (1972), rehearing derued 405 U.S. 969 (1972)
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tion, there was no more legal basis for declining jurisdiction over an
employer located in American Samoa than there was for.declining
jurisdiction over an employer in Hawaii.

Member Kennedy dissented, on grounds that, assuming the Board
to have statutory jurisdiction, it would not effectuate the purposes of
the Act to exercise jurisdiction. In reaching this conclusion, Member
Kennedy relied on the facts that Congress expressly directed that the
Fair Labor Standards Act be applied to territories, while a bill provid-
ing coverage of the Act in American-Samoa had not been adopted, by

: Congress. He further concluded that the decision to assert jurisdiction
iIn American Samoa would require a substantial increase in the
Agency’s congressional appropriations and that, in view of the fact
that Congress had.considered and failed to approve an explicit expan-
sion of the Board’s jurisdiction, the majority’s action in enlarging
jurisdiction by its decision was unwise.

In Brookhaven Memorial Hospital® a state labor relations board
had,.in a decision issued prior to the effective date of the health care
amendments to the Act, found appropriate a bargaining unit combin-
ing professional and technical employees. After the health care amend-

- ments, which gave the Board statutory jurisdiction over the employer,
became effective and while the state proceedings were pending, the
employer filed representation petitions with the Board concerning the
same employees involved in the state board proceedings. The Board

‘noted that the Board will recognize the walidity of state-conducted
elections and certifications where the election procedure is free.of
irregularities and reflects the true desires of the employees. However,
in Brookhaven the unit found appropriate by the state board apparently

.contained both professional and technical employees without giving
the former the opportunity to vote separately, contrary to the con-
gressional policy expressed in the Act.*® Accordingly, the Board found
that the state-conducted-election was not a bar to the processing of
the employer’s petitions.

%214 NLRB No 159 (Chairman Miller and Members Fanning, Jenkins, Kennedy, and Penello)

55 Sec 9(b)(1) of the Act provides that the Board shall not ‘“‘decide that any umt 1s appropnate for [pur-
poses of collective bargaiming] 1f such unit includes both professional employees and employees who are not
professional employees unless a majority of such professional employees vote for inclusion in such unit

'
3
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Effect of Concurrent Arbitration
Proceedings

It is clear that the jurisdiction of the Board over unfair labor prac-
tices is exclusive under section 10(a) of the Act and is not “affected by
any other means of adjustment or prevention that has been or may be
established by agreement, law, or otherwise.” However, consistent
with the congressional policy to encourage utilization of agreements to
arbitrate grievance disputes, ! the Board, in the exercise of its discre-
tion, will under appropriate circumstances withhold its processes in
deference to an arbitration procedure.

The Board has long held that, where an issue presented in an unfair
Inbor practice proceeding has previously been decided in an arbitration
proceeding, the Board will defer to the arbitration award if the pro-
ceedings appear to have been fair and regular, all parties had agreed to
be bound, and the decision of the arbitration panel is not clearly
repugnant to the purposes and policies of the Act.? Before the Collyer
decision, * the Board had deferred in a number of cases * where arbi-
tration procedures were available but had not been utilized, but had
declined to do so in other such cases. ® In the Collyer decision, ¢ the
Board established standards for deferring to contract grievance-
arbitration procedures before arbitration has been had. During the

tE g, Tezxtile Workers Union v Tancoln Mills, 353 U S 448 (1957), Unuted Steelworkers v Warrior & Gulf
Nawngation Co , 363 U S 574, 578-581 (1960)

2 Spuelberg Mfy Co , 112 NLRB 1080, 1082 (1955)

3 Collyer Insulated Wire, 192 NLRB 837 (1971) See 36 NLRB Ann Rep 33-37 (1972)

+E g, Jos Schlitz Brewmg Co, 175 NLRB 141 (1969) The case was dismissed, without retaining juris-
diction pending the outcome of arbitration, by a panel of three members, Members Brown and Zagoria did
50 because they would defer to arbitration, Member Jenkins would not defer but disnussed on the ments
3¢ NLRB Ann Rop 35-36 (1969), Flintkote Co, 149 NLRB 1561 (1964) 30 NLRB Ann Rep. 43 (1965);
Montgomery Ward & Co , 137 NLRB 418, 423 (1962), Consolidated Aurcraft Corp , 47 NLRB 694, 705-707 (1943)

5 E g, cases discussed in 3¢ NLRB Ann Rep 34, 36 (1969), 32 NLRB Ann Rep 41 (1967),30 NLRB Ann
Rep 43 (1965)

¢ Members Fanning and Jenkins dissented 1n separate opinions to the policy announced therein. Both

have continued to adhere to the views expressed 1n their respective dissents and have dissented 1n many of
the cases tssued during the report year 1n which the Collyer doctrine has been applied A recurrent theme
of these dissents, as noted more particularly in the discussion of the various cases hereafter, is that the Collyer
doctrine has been expanded in subsequent cases to the point where the Board has abdicated 1ts statutory
responsibilities and denied 1ts processes to employees, labor organizations, and employers.
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report year, a number of cases have been decided which involve the
application of these standards.

Circumstances Appropriate for Deferral

The applicability of the deferral policy-announced in Collyer is
-dependent to a considerable degree on the particular facts and circum-
stances of each case. Several cases decided during the report year are
illustrative of this point.

In one such case, which further refined the Board’s accommodation
between its own forum and the arbitral forum,” the Board majority
gave full effect to the arbitrator’s decision as to the layoffs of three
employees, dismissing the complaint with respect thereto. It was
known at the arbitration hearing in that case that there were issues of
discrimination, and the.union was urged by the employers to present
any testimony that it had with respect to these issues. While the union
apparently did present some unfair labor practice evidence with respect
to one of the employees, it did not appear that the. union submitted
any such evidence with respect to the other two. Thus, the Board
majority noted that although a forum was available, no one introduced
evidence clearly relevant to the discrimination issue relating to two
of the three grievants. The Board majority found this practice to be
detrimental both to the arbitral process and to the Board’s own process
and to be a means of furthering the very multiple litigation which
Collyer and Spielberg were designed to discourage.®

The Board majority noted that the usual and normal practice of
parties to collective agreements is to submit to the arbitrator the
central issue of the justness or unjustness of the discipline or discharge
and that it is the normal practice of parties to submit, and cf arbitra-
tors to consider as relevant (and, in proper circumstances, controlling),
evidence of unfairness or unjustness arising out of antiunion discrimi-
nation of the type which the Board considers in cases arising under
section 8(a)(3) of the Act. Accordingly, the Board majority concluded
that the better application of the underlying principles of Collyer and
Spielberg is to give full effect to arbitration awards dealing with
discipline or discharge cases, under Spielberg, except when unusual
circumstances are shown which demonstrate that there were bona
fide reasons, other than a mere desire on the part of one party to try
the same set of facts before two forums, which caused the failure to

1 Electronic Reproduction Servce Corp, Madison Square Offsct Co, Xerographie Reproduction Cenler,
213 NLRB No 110 (Chatrman Miller and Members Kennedy and Penello, Members Fanning and Jenkins
dissenting)

8 Spielberg Mfg Co , 112 NLRB 1080 (1955)

S5
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introduce such evidence at the arbitration proceeding.® In so holding,
the Board overruled its decisions in its earlier Airco and Yourga
decisions.!?

Members Fanning and Jenkins, dissenting, were of the view that
the Collyer majority had eliminated from Spielberg the requirement
that, for the Board to defer to an arbitrator’s'award, the award must
have determined the same statutory issue presented to the Board.
They argued further, as set forth in their dissents in Collyer, that
arbitration is essentially alien to the determination of public rights
and that arbitration of violations of the Act cannot satisfy the statute.
Citing Alexzander v. Gardner-Denver Co ! the dissent asserted that the
Supreme Court had rejected both deferral to the arbitration process
prior to an award and deferral to the arbitration award after it is
made for determination of statutory rights under Title VII of the
Civil Rights Act of 1964 Recognizing that, as the Board majority
pointed out, the Supreme Court cited and quoted Collyer approvingly
subsequent to Gardner-Denver in William E. Arnold Co. v. Carpenters
Dustrict Council of Jacksonville & Vieinity,? the dissent’ argued that
Arnold involved a jurisdictional dispute, with a provision in the
contract for resolving any jurisdictional dispute by arbitration and, as
the suit was brought under section 301 to enforce an arbitration award,
1t did not involve any public interest or right as did Gardner-Denver.

The Board majority rejected the dissent’s argument that Gardner-
Denver invalidated both the Board’s Spielberg and Collyer principles
and found that in Arnold public issues—prohibition of section 8(b)(4)
(D) agamst striking or picketing in furtherance of jurisdictional
disputes—were, indeed, mvolved and that, in discussing the accom-
modation as among the various forums, the Supreme Court specifically
endorsed the Collyer decision

T'wo cases decided by the Board during the report year involved the
failure or refusal of the arbitrator to consider the unfair labor practice
issue. In Radvoear Corp.,** in which an employer was alleged to have

9 The majority cited Monsanto Chemical Co, 130 NLRB 1097 (1961), wherein the arbitrator’s award
specifically dechined to pass on issues regarded by the arbitiator as statutory rather than contractual,
Raytheon Co , 140 NLRDB 883, 885 (1963), set aside on other grounds 326 F 2d 471 (C A 1, 1964), wherein both
parties wete 1n agreement that certain statutory issues should be excluded from the arbitration proceeding,
and Local Union 716, I B I& W (AMalrite of Wisconsm] v N L R B,4%4 17 2d 1136 (C A D C, 1974), wherein
certain events occurred after the arbitration proceeding, as examples ol “‘urusual circumstances” in addition
to the usual judicial rules in the event the evidence as to discrimination was shown to be newly discovered
or unavallable at the time of the arbitration

10 Awrco Industrial Gases— Pacific, Dw of Ar Reduction Co , 195 NLRB 676 (1972) (Members Fanning and
Jenkins, Member Kennedy dissenting), Yourga Trucking, 197 NLRB 938 (1972) (Chairman Miller and
Member Penello, Member Kennedy concurring as to result) See 37 NLRB Ann Rep 38 (1972)

11415 U S 36 (1974)

12417 U S 12 (1974)

13214 NLRB No 33 (Chairman Miller and Membet Penello, Member Kennedy concurnng, Members
Fanning and Jenkins dissenting)
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violated the Act by unilaterally terminating a $30 “turkey money”
bonus paid to employees at Thanksgiving and Christmas, a majority
of the Board had previously deferred, in light of the parties’ collective-
bargaining agreement which contained a “zipper” or wrap-up clause,™
to their contractual grievance and arbitration procedure in accordance
with Collyer. The arbitrator issued his award, finding that by refusal
of a maintenance of past benefits and no negotiations on turkey money,
but specific negotiations on other benefits, it was clear the company
never intended “turkey money’’ as a benefit of wages, but as a gift.
Concluding that it was not within his authority to add on another
benefit, the arbitrator denied the grievance. Though the arbitrator
observed that the zipper clause referred to a waiver of collective bar-
gaining on issues not explicit in the agreement, he specifically declined
to pass on the issue which he deemed to have been before the Board,
. 1.e., whether the employer had to'bargain before discontinuing the
benefit.

Noting that the arbitrator found that the zipper clause was a clear
waiver of any bargaining obligation by the employer, but believed that
the legality of such a clause was within the province of the Board to
decide, Chairman Miller and Member Penello concluded that the
waiver was not repugnant to the Act and should be given mcaning
and effect. They made it clear, however, that the question of the
breadth of the clause and its relationship to any maintenance-of-
standards clause that may have been proposed or agreed to are con-
tract inteipretation questions appropriate for resolution in the forum
of arbitration, but that, because the arbitiator expressly declined (o
render an opinion in this matter, the Board itself must do so.

Chairman Miller and Member Penello found that there was here a
conscious knowing waiver of any bargaining obligation as to nonspeci-
fied benefits such as the ‘“‘turkey money” bonus. Nor did they find
any repugnancy to the Act’s principles in giving effect to such a waiver
under the circumstances As the union had waived its rights to bargain
about the subject matter, Chairman Millet and Member Penello
held that the complaint should be dismissed.

Member Kennedy, concurring, stated that he did not believe that
the arbitiator’s award was repugnant to the purposes and policies of
the Act. He would have dismissed the complaint. Accordingly, he
agreed with the result reached by Chairman Miller and Member
Penello.

As in the Board’s initial decision in Radioear deferring to arbitration,
Members Fanning and Jenkins dissented. They argued that no issue
of contract interpretation was involved and that any decision by the

11199 NLRB 1161 (1972) See38 NLRB Ann Rep 31 (1973), and 39 NLRB Ann Rep 43 (1974)
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arbitrator purporting to interpret such a catchall zipper clause as a
walver of bargaining over an established term of employment would
necessarily be 1epugnant to the Act and of no effect under the Spielberg
doctrine. On the merits, the dissenters would have decided the legal
question by finding that the catchall zipper clause does not constitute a
waiver of employees’ interests in specific existing terms and conditions
of employment so as to privilege the employer’s termination or change
of such terms and conditions without bargaining.

Similarly, in Intl. Umon of Elevator Constructors, Loc. 1, AFL-CIO
(New York Elevator Mfrs. Assn.)," the arbitrator had found the dispute
to be only arguably arbitrable and warned that he would not determine
the unfair labor practice aspect which was the gravamen of the dispute.
The Board adopted the administrative law judge’s finding that it was
clear that the arbitrator would not provide a determination which
would accord to Spielberg and that, therefore, deferral to arbitration
was not warranted.

In another case decided during the report year,'® the Board majority
concluded that deferral was appropriate despite the alleged existence of
hostility to the union by the employer. The Board majority in United
Awreraft noted specifically that the disputes between the parties raised
by the relevant allegations of the complaint had been submitted to
and resolved by arbitration, in which it was found that the company
did not violate the agreement by failing to summon a shop steward at
the request of an employee, but did violate the agreement by refusing
to provide information relating to a grievance filed by another em-
ployce Noting that the employer had taken affirmative action to
comply with the arbitrator’s award and had submitted an affidavit
expressing willingness to reconvene the grievance procedure and had
produced the requested information, the majority concluded that the
parties’ agreed-upon grievance and arbitration machinery could
reasonably be relied on to function properly and to resolve the disputes
fairly.

Again, Members Fanning and Jenkins dissented, citing previous
Board decisions in which the employer had been found guilty of un-
fair labor practices and concluding that the type of misconduct
wmvolved in Unated Aircraft continued to permeate the relationship
between the parties. . , :

The dissent further noted that deferral was inappropriate here
even under the majority’s own Collyer standards for deferral given
the employer’s pattern of union animus and a lack of a stable bargain-
ing relationship between the parties.

15214 NLRB No 51 (Chairman Miller and Members Fanning and Penello)
16 Unated Aircraft Corp (Pratt & Whitney Dw , Hamulton Standard Dw ), 213 NLRB No 23 (Chairman Mil-
ter and Members Kennedy and Penello, Members Fannng and Jenkins dissenting)
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Board Procedure

Issues Concerning Disqualification of Unions

During fiscal year 1974, a Board majority consisting of Chairman
Miller and Members Jenkins and Kennedy issued a decision in Bekins
Moving & Storage Co. of Florida,® which held that issues concerning
the disqualification of a union on the ground of alleged invidious
discrimination will be handled under the same procedure as objections
to the conduct of an election, i.e., by filing a properly substantiated
postelection objection to the issuance of a certification with the
regional director within 5 days of the issuance of the tally -of ballots
for any election.

In the view of Chairman Miller and Member Jenkins, the Board
cannot constitutionally certify a labor organization which is shown
to be engaging in discrimination on the basis of ‘race, alienage, na-
tional origin’’ or ‘‘which is shown to have a propensity to fail fairly
to represent employees,” and such issues should be considered by the
Board prior to the issuance of a certification.

Member Kennedy, concurring, agreed with his colleagues in the
majority only with regard to their finding that the Board should
undertake a precertification inquiry with respect to constitutional
matters such as discrimimation based on race, alienage, and national
origin, but disagreed as to precertification inquiries concerning an
alleged failure by a union to fairly represent employees because, in
his opinion, the duty of fair representation is statutory, not constitu-
tional, and does not arise until a union has been certified. As he
considered discrimination based on sex to be a breach of the statutory
duty. of fair representation, he would not have considered such
allegations prior to certification.

Members Fanning and Penello dissented. In their opinion, the
withholding of a certification because of alleged discrimination by a
labor organization on the basis of ‘race, sex, or national origin” is

1211 NLRB No. 7
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neither required by the Constitution nor permitted by the provisions
of the Act. In their view, section 9(c) (1) requires the Board to issue
a certification to a labor organization that wins an election. There-
after, the certification itself imposes the obligation upon the union
to fairly represent all employees in the unit without invidious dis-
crimination. In the event that a union fails to fulfill its obligation
in this regard, Members Fanning and Penello would resolve “in other
proceedings under the Act” any questions that may arise concerning
the union’s willingness or capacity to represent all employees in the
unit.

During this report year, in Alden Press,? the full Board denied the
employer’s preelection motion for reconsideration of its order revoking
the employer’s supoenas duces tecum that sought to compel the peti-
tioner and its sister local to provide documents that the employer
claimed it needed to prove that the petitioner was disqualified from
seeking an election under section 9(c) of the Act on the grounds that
it engaged in discriminatory practices on the basis of sex. Noting that
the issue of disqualification of petitioner on grounds of discrimination
based on sex is substantially the same as the issue involved in Bekins,
supra, the Board was of the view that it would not effectuate the
policies of the Act to permit litigation of such issues at the preelection
stage of the proceedings. Members Fanning and Penello also con-
curred in the result, but for reasons set forth in Bekins.

In Bell & Howell Co.* a Board majority consisting of Members
Fanning, Kennedy, and Penello denied the employer’s motion to
disqualify the petitioner as collective-bargaining representative
because it allegedly discriminated on the basis of sex.

In the view of Members Fanning and Penello, the disqualification
of the petitioner because it allegedly discriminated on the basis of
sex was neither required by the Constitution nor permitted by the
Act. As stated in their dissenting opinion in Bekins, Members Fanning
and Penello would “leave such questions as they may raise, with
respect to the Petitioner’s willingness or capacity to represent all
employees in the bargaimng unit, to be resolved in other proceedings
under the Act ”’

Member Kennedy concurred with Members Fanning and Penello
in their refusal to entertain in a precertification representation pro-
ceeding an allegation that a labor organization discriminates on the
basis of sex. In his view, the Board should only view in precertifica-
tion representation proceedings allegations which involve classifica-
tions determined by the Supreme Court to be inherently suspect,

2212 NLRB No 91 (Chairman Miller and Members Fanning, Jenkins, Kennedy, and Penello)
3213 NLRB No 79 (Members Fanning and Penello, Member Kennedy concurring, Chairman Miller
and Member Jenkins dissenting)



50 Fortieth Annual Report of the National Labor Relations Board

that is, race, alienage, or national origin. Although he refused to
consider unlawful sex discrimination in a-precertification representa-
tion proceeding,.Member Kennedy would not wish to foreclose a
party from -raising this question after certification has issued as a
possible breach of the statutory duty of fair representation.

Chairman Miller and Member Jenkins dissented. In their view, the
majority erred in failing to order a hearing to obtain the relevant facts
with respect to whether petitioner engaged in discrimination on the
basis of sex. Such allegations, if proven, would, in their view, show that

the union failed- to fairly represent employees and would therefore
justify taking the drastic step of declining to certify the labor
organization.

In Grants Furniture Plaza of West Palm Beach, ‘Fla.,* Chairman
Miller and Members Jenkins-and Kennedy certified the petitioner
. after it won an election despite the employer’s contention that peti-
tioner was guilty of “an established.pattern and practice of discrimina-
tory employment.” In support of its -contentions, -the employer
‘submitted statistical data allegedly -showing an imbalance with
respect to female and Spanish-surnamed. members of petitioner and
the demographic character of the Miami Standard Metropolitan
Statistical Area. In addition, the employer submitted a copy of a
Department of Justice complaint alleging that petitioner’s interna-
+ tional, through its National Master Freight Agreement and its area
supplements, perpetuates prior ‘discriminatory . practices against
blacks and Spanish-surnamed Americans.

In the view of Chairman Miller and Member Jenkins, mere un-
proven allegations of a complaint do not constitute proof, or even
.competent evidence, under well-established rules of evidence. As for
the alleged statistical.imbalance, Chairman Miller and Member
Jenkins did not find the evidence offered standing alone to be suf-
ficient to warrant the holding of a hearing in the absence of any
affirmative evidence of a factual nature showing that the petitioner
exercises control over the racial, sexual, or ethnic composition of
those who enter the work force and, thus, those who are or may become
its members. In the instant case, the employer did the hiring and thus
the statistical deviation was not controlling.

- Member Kennedy concurred in the result that a certification of
representative should be issued in this case. However, based on his view
as set forth in Bekins and in Bell & Howell Co., he would not consider
the allegations of sex discrimination therein since they were raised
-prior to the issuance of a certification by the Board. Member Kennedy
reasoned that even if he believed that the Constitution compelled

4213 NLRB No 80 (Chairman Miller and Member Jenkins, Member Kennedy concurring, Members
Fanning and Penello concurring)
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consideration of alleged sex discrimination by a union before certifi-
cation, he would not have found that the petitioner in this case had
engaged in such discrimination. In his view, statistics alone are not a
reliable indication of discrimination in union membership, and the
issuance of a complaint by the Department of Justice does not con-
stitute prima facie evidence that such discrimination exists. | |

Members Fanning and Penello also concurred in the result, but for
reasons set forth in their dissenting opinion in Bekwns.

In Grants Furniture Plaza of Stuart, Fla.? Chairman Miller and
Member Jenkins found, despite the fact that the employer’s objections
were filed more than 3 days after the issuance of a revised tally of
ballots,® that such objections alleging that the petitioner should be
denied certification because it discriminates on the basis of sex, race,
and national origin were timely filed. In reaching this conclusion, they
relied on the facts that the acting regional director had specifically
mstructed the employer to file objections based on discrimination as
“objections to certification,” that the decision in Bekins had not
issued at the time of the filing of employer’s objections, and that
certification was not in issue until the revised tally was released.

Noting that the objections filed were raised by the same employer
against the same labor organzation in Grants Furmiture Plaza of
West Palm Beach, Fla., supra, Chairman Miller and Member Jenkins
overruled them for the reasons set forth in that decision. Members
Fanning and Penello concurred together and Member Kennedy
concurred separately for the reasons expressed in their concurring
opinions in Grants Furnuure Pluza of West Palm Beach.

In Williams Enterprises,” an unfair labor practice proceeding, the
Board concluded that the disquulifying discrimination had not been
established and therefore procecded to issue a standard remedial order
against an employer for committing various violations of section 8(a)
(5) of the Act. There, the employer contended, under the principle of
the Mansion House case,® that the union discriminates against
minorities. More specifically, the employer asserted that the union’s
failure to supply minority employees, though requested, jeopardized
the employer’s compliance status under the “Washington Plan.” ®
This 1ssue was raised for the first time on the opening day of the unfair
labor practice hearing. The Board considered the claim to have been
timely made, but rejected it on the merits. The Board reasoned that

5213 NLRB No 81 (Chairman Miller and Member Jenkins, Member Kennedy concurring, Members
Fanning and Penello concurnng) .

8 Sec 102 69(h) states that objections to a revised tally must be flled within 3 days of the 1ssuance of the
revised tally

7212 NLRB No 132 (Charrman Miller and Members Fanning, Jenkins, Kennedy, and Penello)

8N LEB v Mansiwon House Center Management Corp, 473 F 2d 471 (C A 8, 1973).

? Thus plan was issued 1n 1970 by the Department of Labor, pursuant to Executive Order 11246, as
amended, 3 C F R 402, for the purpose of furthering minority employment in the construction industry.
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the employer’s evidence- would show no more than that.no minority
employees were referred to it by the union. Such evidence, in the
Board’s view, did not establish a discriminatory membership or
referral policy. The Board also pointed out that minority membership
in the union had increased from 1.1 percent in 1970 to 12.7 percent in
1973, in substantial part as a result of minority programs initiated
or supported by the union.
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Representation Proceedings

A. Bars to the Conduct of an Election

1. Contract Bar

In certain circumstances the Board, in the interest of promoting
the stability of labor relations, will find that circumstances appro-
priately preclude the raising of a question concerning representation.

One such circumstance occurs under the Board’s contract-bar rules
Under these rules, a present election among employees currently cov-
ered by a valid collective-bargaining agreement may, with certain
exceptions, be barred by an outstanding contract. Generally, these
rules require that, to operate as a bar, the contract must be in writing,
properly executed, and binding on the parties; it must be of definite
duration and in effect for no more than 3 years; and it must also con-
tain substantive terms and conditions of employment which in turr
must be consistent with the policies of the Act. Established Board
policy requires that to serve as a bar to an election a contract must
be signed by all parties before the rival petition is filed.!

In Swift & Co.? a case considered during the report year, a Board
majority held that a master agreement between the employer and the
intervenor, covering seven plants represented at the local plant level
by five locals, constituted a bar to the processing of an outside union’s
petition for an election at one of those plants. The Board majority
reached this conclusion by agreeing with the interpretation of the
contracting parties that the language of the master agreement making
“ratification by the local unions’” a condition precedent to contractual
validity required ratification by majority action by the local unions
rather than ratification by each local union, even though at no time
had the local union representing the plant in question voted on the
subject of ratification. In the Board majority’s view this interpretation

! Fruehauf Trader Co , 87 NLRB 589 (1949)
2213 NLRB No 6 (Chairman Miller and Members Fanming and Jenkins, Members Kennedy and Penello
dissenting)
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was not extraordinary or unreasonable? both a majority of the
employees and a majority of the locals had voted favorably on the
ratification issue. In addition, the Board majority believed that the
employer was entitled to rely on the report of the individual with whom
it had negotiated that the contract which had been reached had, in
effect, been ratified. Otherwise, the majority pointed out, it would be
disruptive of sound collective bargaining if, when advised by a union
representative with whom it had just negotiated a contract that rati-
fication had been accomplished, an employer could not rely on that
representation, bui rather were required to inquire further into (a)
that individual’s authority to communicate the fact of ratification and
(b) whether or not the reported ratification comported with all the
union’s internal requirements.

Members Kennedy and Penello dissented because, in their view, the
master agreement required ratification by each local union before the
agreement could serve as a bar to the petition therein. They observed
that if the employer was entitled to rely on the report of a union re-
presentative that ratification had been accomplished then, in their
opinion, their colleagues had in effect removed ratification as a pre-
requisite and had replaced it with a mere representation on behalf of a
union to an employer.

In Catalytic, Inc.* a Board panel found that a local union was
precluded from seeking to separately represent the employer’s plant
maintenance employees since the local’s parent had been part of a
multiunion relationship in negotiations with the employer with
regard to its plant maintenance employees, and since the parent had
not, at any time, effectuated a timely withdrawal from the established
multiunion relationship. The contract in question was between the
employer and 13 international unions, including the parent union.
The ongoing administration of a contract was delegated by the presi-
dents of the 13 international unions to a ‘“General Presidents’ Com-
mittee’’ which was comprised of one representative from each in-
ternational president While 1t was true that the existing agreement
was not signed by the parent union in question, the parent union did
operate under the terms of the revised agreement. Thus, the Board
panel found that the petitioning local therein was bound by the ac-
tions of its parent union with regard to the representation of the
employees sought, and that therefore the contract was a bar to an
election therein.

3 See M & M Oldsmobile, 156 NLRB 003, 906 (1966), enid 377 F 2d 712 (C A 2, 1967), General Motors Corp ,
Chevrolet Div (Lwoniwa Spring & Bumper Plant), 151 NLRB 156, 159 (1965)
4212 NLRB No 65 (Chairman Miller and Members Jenkins and Penelio)
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2. Timeliness of Petition

The period during the contract term when a petition may be timely
filed is ordinarily calculated from the expiration date of the agree-
ment. A petition is timely when filed not more than 90 nor less than
60 days before the terminal date of an outstanding contract.® Thus, a
petition which is filed during the last 60 days of a valid contract will
be considered untimely and will be dismissed. During this 60-day
insulated period, the parties to the existing contract are free to ex-
ecute a new or amended agreement without the'intrusion of a rival
petition, but if no agreement is reached or if the agreement which is
reached does not constitute a bar itself then a petition filed after the
expiration of the old valid contract will be timely and entertained.
In addition, the Board’s contract-bar rules do not permit the parties
to an existing collective-bargaining relationship to avoid this filing
period by executing an amendment or new contract term which
prematurely extends the date of expiration of that contract. In the
event of such premature extension, the new contract ordinarily will
not bar an election.

In Trinaty Lutheran Hospatal; Menorah Meduwcal Center; St. Joseph
Hospital; Research Hospital & Medwcal Center,® the Board decided,
in view of the special notice obligations imposed by the 1974 health
care amendments upon health care institutions,” to modify the length
of the insulated period for contracts in health care institutions to 90
days to coincide with the 90 days’ notice provision applicable thereto.
Thus, the Board announced in Trinuty that all petitions filed more
than 90 days, but not over 120 days, before the terminal date of any
contract involving a health care institution would henceforth be
found timely

In Central Supply Co. of Virginia,® a Board panel held that a con-
tract between the employer and the union was not a bar to the em-
ployer’s petition which was mailed 65 days prior to the expiration date
of the contract, but which was not received by the regional office
until 59 days prior to that date, or during the insulated period. In
finding that the petition therein had been timely filed, the Board
panel concluded that it would be inequitable to penalize the employer-
petitioner there, who mailed the petition under circumstances where
it had the right to assume the petition would be timely received at
the Board’s regional office m the due course of the mails.

5 Leonard Wholesale AMeats, 136 NLRB 1000 (1962),27 NLRB Ann Rep 58-59 (1962)

6218 NLRB No 34 (Chairman Murphy and Members Fanmng, Jenkins, Kennedy, and Penello)

7 The pertinent amendment to sec 8(d)(4) of the Act provides, that, in labor agreements involving health
care institutions, any party desiing to open such agreement must give at least 90 days’ notice to the other
party and 60 days’ notice to the Federal Mediation and Conciliation Service before contract expiration.

8217 NLRB No 108 (Members Jenkins, Kennedy, and Penello)
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3. Timeliness of Showing of Interest

In Centennial Development Co.,® a Board panel found that a new
contract, which was executed after the insulated period of the old
contract had lapsed, barred an immediate election in an existing
employerwide unit where the.petitioner broadened its originally
petitioned-for units from single project units to the employerwide
unit, but did not present a sufficient showing of interest to support
such an election prior to the execution of the new contract between
the employer and the intervenor.

B. Units Appropriate for Bargaining Purposes

1. Multi- or Single-Location Units

In two cases decided by the Board during the report year, the
Board found single-location communications utility units to be in-
appropriate. In National Telephone Co.,'® the Board majority dismissed
the petition seeking a unit of all telephone mstallers at one of the
employer’s branch offices. Concluding that a bargaining unit limited
to a single branch was inappropriate, the majority declined to lay
down any definitive rules as to appropriate units in the interconnect
industry. Rather, it limited its determination to the facts of that
case wherein wage increase and key personnel decisions relating to the
selection, training, promotion, layoff, recall, and termination of
employees were all made effectively at the divisional level. Member
Fanning, dissenting, would have found the branch sought to be an
appropriate unit based on the factors usually considered determinative
in such cases, including local autonomy vested in the branch manager,
geographical separations, meaningful local supervision, and minimal
interchange, and the fact that there was no history of bargaining and
no union sought to represent a broader unit. Finding that the minimum
scope of any unit appropriate for collective bargaining must be
divisionwide, the majority did not deem it proper to give geography
controlling significance

Similarly, in National Telecommunicatrons," which involved a
wholly cwned subsidiary of National Telephone Co., a majority of the
Board found that the factual considerations with regard to the
appropriateness of the unit in Natwonal Telephone were equally appli-
cable here. Agan finding that any unit less than divisionwide in scope
would be inappropriate, the majority reiterated that it was not

9218 NLRB No 196 (Members Fanning, Jenkins, and Kennedy)
10215 NLRB No 17 (Chairman Miller and Members Kennedy and Penello, Member Fanmng dissenting)
1215 NLRB No 18 (Chairman Miller and Members Kennedy and Penello, Member Fanmng dissenting)
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making a determination generally as to what would constitute an
appropriate unit of another employer’s employees in what was
described as the interconnect industry. As in his dissent in the com-
panion National Telephone case, Member Fanning again found all the
factors that usually make a single-location unit appropriate to be
present.

In another series of related cases, however, a majority of the
Board found the single-location communications utility unit to be
appropriate for purpoeses of collective bargaining. The Board majority
in Muchigan Bell Telephone Co.** found the employer’s refusal to
bargain with the union in the certified unit of all commercial de-
partment employees at one of the employer’s offices to be a violation
of section 8(a)(5) of the Act. In so holding, the majority rejected
the employer’s argument that there had been a change in its organiza-
tional structure sufficient to render the certified unit inappropnate,
specifically that as of the refusal-to-bargain date the manager of the
employer’s commercial office had ceased to play a significant role
in the hiring process. Finding that the commercial office manager
still had the responsibility to effectively recommend discharges,
promoticns, merit increases, and overtime, to schedule vacations,
to suspend employees for disciplinary reasons, to issue warnings,
and to direct the work of employees, the majority concluded that the
responsibility of the office management censtituted participation in
the determination and effectuation of labor policies. Member Kennedy
dissented. In his view, the single-office unit finding in Michigan Bell
could only result in piecemesl organizing and the fragmentation of
the employer’s commercial departments into numerous bargaining
units which could not lend themselves' to efficient stable collective
bargaining.

In related companion cases,® the same panel majority relied on
the earlier Muchigan Bell decision in finding appropriate two other
single-office units. In the first such case, the majority adopted the
regional director’s finding that the requested umt of all commercial
department employees at another commercial office of the employer
was appropriate. The determination in that case was based upon
the substantial autonomy of the particular office manager, the absence
of substantial interchange or contact with other commercial employees,
the cohesiveness of the commercial office, the self-contained service
area of the particular commercial cffice, the absence of any recent
history of bargaining, the fact that a work stoppage at the particular
commercial office would not impair the operations of the other com-

12216 NLRB No 145 (Members Fanmng, Jenkins, and Penello, Member Kennedy dissenting)

13 Michigan Bell Telephone Co, 217 NLRB No 73 (Members Jenkins and Penello, Member Kennedy
dissenting), Michigan Bell Telephone Co , 217 NLRB No 74 (Members Jenkins and Penello, Member
Kennedy dissenting)
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mercial offices of the employer to any greater degree than a work
stoppage among commercial employees of another telephone company,
and the fact that the commercial office sought constituted an ad-
ministrative subdivision of the employer. In the second of these
companion cases, finding appropriate a unit of yet another single
commercial office of Michigan Bell, the majority found that the
unit issue was the same as that in the earlier Maichigan Bell case,
216 NLRB No. 145, and that there were no facts to warrant a de-
parture from that decision. In both of these companion cases, Member
Kennedy dissented for the reasons set forth in his dissent in the
earlier related decision, supra

In Hawari Natronal Bank, Honolulu,* also decided during the report
year, a panel majority found appropriate the requested unit of branch
bank employees. The majority in Hawawi Natronal adopted the re-
gional director’s conclusion that the branch bank sought functioned
sufficiently as a distinct entity for its employees to constitute a sepa-
rate unit for collective-bargaining purposes, and that the branch was
an identifiable unit of employees with common working interests
and common direct supervision, geographically remote from other
employees of the employer. In a separate concurring opinion, Chairman
Miller, while finding the unit petitioned for in Hawair National
to be an appropriate unit, stated that because of the highly integrated
functional operation of banks generally he believed the Board cught
to make clear that 1t would not apply any presumpticn of appropnate-
ness of single-branch units as it does, for example, in the case of
single stores in typical multistore or chain store operations.

2. Health Care Institution Units

Public Law 93-360 amended the National Labor Relations Act to
eliminate the exemption from coverage of the Act previously accorded
to private nonprofit hospitals Several cases issued during the report
year established guidelines for units of employees appropriate for
collective bargaining in the private health care field.

a. Units of Registered Nurses

In Mercy Hospitals of Sacramento,'® the majority found that
registered nurses, if they were sought and so desired, were entitled
to be represented for purposes of collective bargaining in a separate
unit. In discussing its reasons for approving nurse units, the majority
concluded that registered nurses possessed, among themselves, inter-

14212 NLRB No 82 (Members Fanning and Penello, Chairman Miller concurnng)
15217 NLRB No 131 (Chairman Murphy and Members Jenkins and Penello, Member Fanning concurring,
Member Kennedy dissenting 1n part)
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ests evidencing a greater degree of separateness than those possessed
by most cther professional employees in the health care industry.
In the vew of the majority, those distinct interests were derived not
only from the peculiar role and responsibilities of registered nurses
in the health care industry, but also from an impressive history of
exclusive representation and collective bargaining. If registered nurses,
however, were not sought separately, but only as part of an all pro-
fessional unit, or possibly as a residual professional unit, Member
Fanning, as stated in his concurrence, would have included them in
such units without a separate vote. While Member Kennedy believed
that the “most appropriate unit” was an all professional one, he
would not have precluded finding, in some circumstances, that a unit
limited to registered nurses was appropriate. However, under the
circumstances 1 Mercy, he noted the diversity of supervision and
functions performed by the various registered nurses, and concluded
that the registered nurses did not have a sufficiently distinet com-
munity of interest apart from the other professional employees to
warrant their establishment as a separate unit.

In Mercy, the Board expressly left open the question whether, in
the absence of a separate petition seeking registered nurses, it would
direct an electicn only in an overall professional unit, including
registered nurses or whether, if sought, it would find appropriate and
direct an election in a unit of all professional employees, excluding
registered . nurses. While finding in Domenican Santa Cruz Hospital '
that a unit of all professional employees excluding registered nurses
might, if sought, constitute an appropriate unit, the Board observed
that o unit of all professional employees including registered nurses
might also be an appropriate unit.

Supervisory Status of Registered Nurses

The Board determined the supervisory status of certain classifica-
tions of registered nurses in Trustees of Noble Hospital.'” There, the
Board found that, while the registered nurses classified as supervisors
might, to a limited extent, exercise professional judgment incidental
to treatment of patients, they also possessed the traditional indicia of
supervisory status. The Board majority found that, unlike the regis-
tered nurses classified as supervisors, the head nurses and assistant
head nurses performed their duties and functions predominantly ia
the “exercise of professional judgment’” incidental to their treatment
of patients The activities of the head nurses were all directed toward
the proper and eflicient treatment of the patients in their nursing

18218 NLRB No 182 (Chairman Murphy and Members Fanmng, Jenkins, and Penello)
7 218 NLRB No 221 (Members Fanning, Jenkins, and Penello, Chairman Murphy and Member Kennedy
dissenting 1n part)
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units. Further, these head nurses did not possess any of the traditional
indicia of supervisory authority cognizable under the Act. The Board
also found that neither the registered nurses classified as the director
or assistant director of in-service were supervisors within the meaning
of the Act. Chairman Murphy and Member Kennedy dissented as to
the finding that the head nurses were not supervisors within the
meaning of the Act. In their view, the head nurses’ duties and re-
sponsibilities extended beyond the professional direction of the em-
ployees assigned to their units and involved the exercise of supervisory
authority as defined in the Act.

Similarly, in Wing Memorial Hospital Assn.,'® a Board panel de-
termined, relying on the same criteria as in Noble, that registered
nurses classified as shift supervisors were supervisors within the mean-
ing of the Act, but that head nurses were basically serving as team
leaders of other registered nurses and auxiliary personnel and did not,
unlike shift supervisors, responsibly direct the registered nurses and
other nursing personnel on each shift In reaching this umt determina-
tion with respect to head nurses, the panel noted that they did not
possess the authority to make effective recommendations as to hiring
and did not revise schedules, authorize overtime, make transfers, or
call in off-duty employees. Nor did they discipline employees beyond
the stage of verbal reprimand. In addition, the panecl found the reg-
istered nurse classified as operating room supervisor to be a supecvisor
within the meaning of the Act, even though she was serving as a team
leader, because she also possessed the traditional indicia of supervisory
authority. A registered nurse classified as community health center
department head was also found to be a supervisor within the meaning
of the Act based on her authority to hire registered nurses and other
employees, ability to make effective recommendations as to discharge,
and power to discipline, schedule, assign, and transfer cmployees

In Western Medical Enterprises d/bja Driftwood Convalescent Hos-
putal,” a panel majority determined that, under the circumstances in
that case, the charge nurses were not supervisors within the meaning
of the Act. In so finding, the panel majority observed that the charge
nurses were required to adhere to established hospital procedures on
patient care policy, made assignments which were routine in nature,
and did not appear to have authority, on their own, to give a personal
written reprimand. Member Kennedy dissented, disagreeing that the
charge nurses were not supervisors and finding that, on the particular
facts in Western Medical, the authority of the charge nurses exceeded
the professional judgmental directions normally incident to the care
and treatment of patients.

18217 NLRB No 172 (Members Fanning, Kennedy, and Penello)
19217 NLRB No 183 (Members Jenkins and Penello, Member Kennedy dissenting)
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b. Units of Other Professional Employees

As noted above, the Board did not pass, in Mercy, supra, on the
question of whether, in the absence of a separate petition seeking regis-
tered nurses only, it would direct an election in an overall professional
unit, including registered nurses. In Dominican Santa Cruz Hospital,
also discussed above, with regard to the inclusion of registered nurses
in an all professional unit, the Board did specifically find that an all
professional unit excluding registered nurses was appropriate, even
where no labor organization was seeking to represent the latter. The
Board noted that its unit determination in that case was supported
by the fact that the registered nurses, unlike most other groups of
professional employees, could, if they so desired, be represented in a
separate bargaining unit.

c. Units of Technical Employees

In Barnert Memorial Hospital Center,*® the Board majority found
appropriate for collective bargaining a unit of technical employees
separate from service and maintenance employees, pointing out that
the Board does not normally include technicals in a unit of service
and maintenance employees. Included in the technical unit found to
be appropriate therein were those kinds of employees whose special-
ized training, skills, education, and job requirements established a
community of interest not shared by other service and maintenance
employees The Board majority found that this separate community
of interest was frequently evidenced by the fact that such employees
were certified, registered, or licensed. However, the Board majority
also found that employees might meet such standards without having
been certified, registered, or licensed, and, if they did, the Board
should include them in the technical unit.

Members Kennedy and Penello dissented. In their view, the granting
of a separate unit of technical employees is contrary to the congres-
sional mandate to avoid undue proliferation of bargaining units in the
health care industry. Therefore, mindful of the congressional mandate
in the legislative history of the 1974 health care amendments to the
Act to establish broad units in this industry, they would have included
the technical employees in the service and maintenance unit therein.

In St. Catherine’s Hospital of Dominican Sisters of Kenosha, Wis.,*!
the Board found that the legislative history weighed heavily against
the finding that a separate unit of licensed practical nurses was appro-
priate. The Board majority found the licensed practical nurses to be

% Nathan & Miwam Barnert Memorial FHospital Assn dfbja Barnert Memorwal Hospital Center, 217 NLRB
No 132 (Chairman Murphy and Members Fanning and Jenkins, Members Kennedy and Penello dissenting)

21217 NLRB No 133 (Charrman Murphy and Members Fanmng and Jenkins, Member Kennedy dissent-
g, Member Penello dissenting in part)
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technical employees and, therefore, included them in the unit of all
technical employees. In so finding, the Board majority was seeking
to avoid the undue proliferation of bargaining units which the Con-
gress admonished the Board to prevent. In the view of the majority,
licensed practical nurses fell into the same category as other technical
employees. Their work involved the use of independent judgment
and required the exercise of specialized training usually acquired in
colleges and technical schools or through special courses.

In separate dissenting opinions, both Members Kennedy and
Penello, for the reasons set forth in their dissenting opinion in Barnert,
supra, disagreed with the direction of an election in a unit of technical
employees, including licensed practical nurses.

The panel majority in Taylor Hospital * found, in acvord with recent
Board precedent, that the employer’s technical employees, including,
inter alhia, licensed practical nurses, constituted an appropriate unit
for the purposes of collective bargaining. The unit determination was
based on the finding that the employees involved therein were engaged
in work of a technical nature involving the use of independent
judgment or requiring the exercise of specialized training, skills, edu-
cation, and job requirements, evidenced by the fact that such employ-
ees were certified, registered, or licensed.

Member Penello dissented based on his view that all technical
employees must be included in a broad service and maintenance
unit.

In Bay Medical Center,® on the basis of bargaining history by which
the parties had voluntarily established a separate unit for licensed
practical nurses, the Board majority made an exception to the general
rule that licensed practical nurses properly belong in a unit with other
technical employees, and excluded them from the technical unit
found appropriate therein. The Board majority emphasized that their
exclusion of licensed practical nurses from the technical unit was
restricted to the particular facts in that case They noted, in Bay
Medical, that there was an established bargaining history among the
licensed practical nurses at one of the two hospitals involved, and
the contract covering such licensed practical nurses was not to expire
until 1977.

Members Kennedy and Penello dissented, reiterating their view
that a separate unit of technical employees is contrary to the congres-
sional mandate to avoid undue proliferation and therefore would
have required all technical employees to be included in a broad service
and maintenance unit.

2218 NLRB No 179 (Members Fanning and Jenkins, Member Penello dissenting)
2218 NLRB No 100 (Charrman Murphy and Members Fanning and Jenkins, Members Kennedy and
Penello dissenting}
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d. Units of Service and Maintenance Employees

In Barnert, supra, the Board majority directed an election in a
separate service and maintenance unit, excluding technical employees,
despite the employer’s contention that the only appropriate unit in-
cluded all service and maintenance employees and all technical em-
ployees. For the reasons stated in their dissenting opinion in that case,
Members Kennedy and Penello would have required the technical
employees to be included in the service and maintenance unit.

Likewise, in St. Catherine’s, supra, the Board majority found appro—
priate a separate unit of service and maintenance employees. Included
in the service and maintenance unit were all employees who were not
technicals, professionals, or office clericals. Similarly, Members Ken-
nedy and Penello dissented for reasons stated in their dissent in
Barnert, supra.

In Newington Children’s Hospital,® the Board majority directed an
election in a service and maintenance unit, mcluding hospital clerical
employees, but excluding technical employees. The petitioning union
had asked for an election in a service and maintenance unit, excluding
technical, clerical, and professional employees. In excluding the tech-
nical employees, the Board majority found no compelling reason to
require that technical employees be included in the service and
maintenance unit which the petitioner sought to represent. Members
Kennedy and Penello dissented for the reasons set forth in their dis-
senting opinion in Barnert, supra.

In Duke Unwersity,® the Board noted its prior decision,” in which
it had found appropriate a unit of maintenance personnel at the Duke
University campus at Durham, North Carolina, excluding the medical
center maintenance employees solely because section 2(2) of the Act
at that time precluded the Board from asserting jurisdiction over non-
profit hospitals such as that involved therein. Inasmuch as the 1974
health care amendments to the Act authorized the Board to assert
jurisdiction over such hospitals, the Board found that the basis for
the exclusion of these employees from an otherwise all-campus unit of
maintenance employees had ceased to exist. In light of the Board’s
previous unit determination, and as the petitioner was willing to add
them to the existing university maintenance unit, the Board deter-
mined, based solely on the facts in Duke, that the medical center
maintenance employees could properly be added to the preexisting
maintenance unit.

%217 NLRB No 134 (Chairman Murphy and Members Fanmng and Jenkins, Members Kennedy and
Penello dissenting).

25217 NLRB No 136 (Chairman Murphy and Members Fanning, Jenkins, Kennedy, and Penello)

% Duke Unwersity, 360 NLRB 81 (1972)
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In Shriners Hospitals for Crippled Children,” Members Kennedy
and Penello found a unit of stationary engineers to be inappropriate
and dismissed the petition seeking to represent them. Finding that
the stationary engineers did not possess a community of interest
sufficiently separate and distinct from the broader community of
interest which they shared with other service and maintenance em-
ployees, and citing the legislative history of the health care amend-
ments, Members Kennedy and Penello concluded that the only appro-
priate unit which encompassed stationary engineers was a broad unit
consisting of all service and maintenance employees. Although in
disagreement with their evaluation of the facts, Member Jenkins
reached the same result as did Members Kennedy and Penello.

Chairman Murphy and Member Fanning, dissenting, found that the
stationary engineers possessed an apparent, singular, homogeneous
community of interest in and amongst themselves and apart from other
employees to warrant their inclusion in a separate unit.

e. Units of Office Clericals

In Mercy, supra, the Board recognized that in the health care
field, as in the industrial sphere, the distinction exists between business
office clericals, who perform mainly business-type functions, and
hospital clericals, whose work is more closely related to the functions
performed by personnel in the service and maintenance unit Rec-
ognizing that distinction, the Board stated in Mercy that it would
continue to find, as separately appropriate, those units of office clerical
employees which consist of business office clericals.?

Similarly, in St. Catherine’s, supra, the Board majority found that
a unit limited to business office clericals is appropriate Member
Kennedy dissented from this finding based on his view that where
the petitioner sought to represent all other nonprofessional employees
and the intervenor sought a “wall-to-wall”’ unit the legislative history
precluded the Board’s establishment of an inflexible rule that business
office clericals must be separately represented.

In Sisters of St. Joseph of Peace,?® the Board, citing Merey, supra,
again found that a separate unit of business office clerical employees
in the health care industry is appropriate. The Board excluded from
the business office clerical unit the medical records employees and the
ward clerks, finding that those employees did not share a community
of interest with the business office clericals, but rather with a broader
unit of service and maintenance employees.

22217 NLRB No 138 (Members Kennedy and Penello, Member Jenkins concurring in the result, Chair-
man Murphy and Member Fanning dissenting 1n part)

28 In said holding, the Board overruled Nafional Medical Hospitals of San Diego djbfa Chico Community
Memoriwal Hospual, 215 NLRB No. 155

2217 NLRB No 135 (Chairman Murphy and Members Fanning, Jenkins, Kennedy, and Penello)
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f. Other Unit Issues

The Board majority, in Mt Airy Foundation, d/bja Mt. Airy
Psychiatric Center,®® held that the dichotomy between ‘‘direct” and
“indirect”” patient care was not sufficiently definable to provide a
sound manageable basis upon which the Board could fashion ap-
propriate units in the health care industry. The Board majority
noted that if any particular fact is evident it 1s the fact that all
employees in the health care industry, sharing as they must a genuine
concern for the well-being of patients, are involved in “patient care.”

The Board, in Paramount General Hospital ** considered the question
of whether the registry employees 3? in question, licensed vocational
nurses and nurses aides whom the employer claimed were employed
on a recurrent basis and who were paid directly by the employer,
belonged in a broad unit of nonprofessional employees. It was de-
termined that the registry employees had a sufficiently distinct
community of interest apart from the employees in the requested
unit to justify their exclusion from the unit.

3. Status as Employees

A bargaining unit may include only individuals who are “em-

ployees” within the meaning of section 2(3) of the Act. The major
categories expressly excluded from the term ‘“‘employee’” are agricul-
tural laborers, independent contractors, and supervisors. In addition,
the statutory definition excludes domestic servants, or any one
employed by his parent or spouse, or persons employed by a person
who is not an employer within the definition of section 2(2). These
statutory exclusions have continued to require the Board to determine
whether the employment functions or relations of particular employees
preclude their inclusion in a proposed bargaining unit.

a. Truck Owner-Operators

During this fiscal year a majority of the Board again ruled on the
recurring issue of employee versus independent contractor status of
owner-drivers and nonowner-drivers. In Ace Doran Hauling & Rigging
Co.,*® the employer had no drivers in its direct employ and operated
basically through truck leases with single owner-operators, fleet

%217 NLRB No 137 (Chairman Murphy and Members Fanmng and Jenkins, Member Penello con-
curring, Member Kennedy dissenting with respect to the sepatate unit finding for business office clericals)

3217 NLRB No 22 (Members Fanning, Jenkins, Kennedy, and Penello)

3 Registry employees, who were often employed by more than one registry, were sent by any of the
several 1mndependent registries with which the employer did husiness, according to the needs of the latter,
on a temporary basis

3 214 NLRB No 84 (Chairman Millerand Members Kennedy and Penello, Members Fanning and Jenkins
dissenting).
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owner-nondrivers, and fleet owner-drivers. The relationship between
the employer and the single and multiple owner-operators was based
on the terms of a lease, which provided, tnter alwa, that any person
hired by the owner was considered to be an employee of the owner
and not an employee of the carrier, that any such driver hired by the
owner was to be under the direction and control of the owner, that
the owner would pay all salaries, wages, etc., and that the owner
would pay for all licenses, registration fees, toll charges, decals, use
permits, and axle or other types of taxes. The Board majority found
that nondriving multiple owners were independent contractors and
that those individuals driving their equipment under leases to the
employer were employees of these independent contractors.

As to the status of the individual owner-drivers, the majority
noted the following factors: (1) the owner-drivers exercised a very
substantial degree of freedom in scheduling the use of their equipment,
including whether they would drive themselves or hire other drivers,
what routes they would take, where to have repairs made and fuel
purchased, what type or make of equipment they would use, and
where to park their trucks when not in use; (2) the owner-drivers
were free to refuse loads without penalty; (3) the owner-drivers, if
they hired other drivers, had exclusive control over the wages and
working conditions of those drivers; (4) the owner-drivers paid all of
the costs of maintaining their equipment, (5) the owner-drivers were
not subject to any normal day-to-day supervision or control by
supervisory or management officials of the employer; (6) the owners
and their hired drivers did not participate in any of the employer’s
employee benefit programs; and (7) the entrepreneurial nature of the
owner-drivers’ operations established on the record showed individuals
making substantial capital investments in equipment. Finding these
specific facts to be determinative of the issue, the majority concluded
that the owner-drivers were in fact independent contractors and that
the nonowner-drivers employed by them were employees of these
independent contractors rather than of the employer.

Members Fanning and Jenkins dissented. They did not agree with
the conclusion that the owner-drivers who owned and leased to the
employer one or two vehicles were independent contractors In their
view, given the existence of the ICC regulations and the lease, which
provided that equipment was leased into the carrier’s “exclusive
possession, control, use, and responsibility,” any independence of
operations by the owner-drivers was illusory at best, and whatever
independence the drivers might have had was solely at the absolute
“sufferance of the employer. Finding that the employer exhibited a
high degree of control over the owner-drivers, that the employer was
the legal and operational entity responsible for the critical means
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and methods whereby freight entrusted to it was moved from shipper
to consignee, and that the employer was directly involved in the
means as well as the results, they would have found the single owner-
drivers to be employees of the employer.

The Board again faced this issue of employee versus independent
contractor status of owner-drivers in Dwxie Transport Co.3* In that
case, a panel of the Board found extensive employer control over the
drivers and concluded that the drivers were employees of the employer.
In so holding the Board panel relied particularly on the following
facts: (1) the employer controlled the allocation of loss due to cargo
damage claims; (2) the employer set the percentage of revenue to
be paid to the drivers and had unilaterally altered these on occasion;
(3) the employer provided and paid for a comprehensive health
insurance policy for its drivers and their dependents, as well as work-
men’s compensation insurance; (4) the employer had instituted a
practice permitting drivers a ‘“leave of absence,” during which time
the driver suffered no interruption of his seniority; (5) the employer
had made supplies available to drivers at its cost, payments for which
were deducted from their paychecks; (6) the employer had made cash
advances to drivers for personal and operating expenses and deducted
payments out of their paychecks without charging for bookkeeping
or interest; (7) both the previous and present managers had dis-
ciplined drivers for infractions of the employer’s rules, (8) in recruiting
its so-called independent contractors, the employer did not even
require that they own trucks when first applying to the employer for
work; and (9) the employer required that drivers paint their tractors
in the standard corporation colors and provided decals displaying
its corporate name and operating rights which the drivers had to
attach to their tractors.

b. Agricultural Workers

A continuing rider to the Board’s appropriation act requires the
Board to determine “‘agricultural laborer’” status so as to conform to
the definition of the term ‘“‘agriculture” in section 3(f) of the Fair
Labor Standards Act.®

One case decided by the Board this year, Colchester Egg Farms,
involved an employer which was owned by individuals who were
engaged in farming and whose employees would normally be exempt

3218 NLRB No 187 (Chairman Mutphy and Members Fanning and Jenkins)

35 Although the Board must make 1ts own determination as to the status of any group of employees, where
appropriate as a matter of policy the Board gi1ves great weight to the interpretation of sec 3(f) by the Labor
Department, 1n view of that agency’s responsibility and experience 1n adminustering the Fair Labor Stand-
ards Act

36214 NLRB No 64 (Members Fanning, Jenkins, and Penello, Chairrman Miller and Member Kennedy
dissenting)
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under section 2(3) of the Act. The Board majority in Colchester,
however, concluded that the employer’s operations, insofar as they
involved the employment of truckdrivers and a mechanic, did not
constitute agriculture as that term is used in section 3(f) of the Fair
Labor Standards Act. While the employer was owned by individuals
who in their other operations might well have been exempt from the
Act by virtue of section 2(3), the employees employed by the employer
in the pickup and delivery of eggs to and from the employer, including
deliveries to retail chains and other retail outlets, were found by the
majority not exempt from the Act Noting that the employer had
maintained a sales force for the disposal of its product and that a
substantial percentage of the eggs came from contract farms and were
intermingled with other eggs which the truckdrivers picked up and
delivered, the majority concluded that they were employees within the
meaning of the Act. In arriving at the conclusion to assert jurisdiction
herein, the majority observed that it had given full effect to the
Department of Labor regulations interpreting section 3(f) of the Fair
Labor Standards Act. Although the majority recognized that various
circuit courts of appeals had refused to accept the Department of
Labor’s interpretation of section 3(f) of the FLSA, it believed that
sound Government policy required that the Board refrain from in-
terpreting this legislation in & manner inconsistent with the expressed
views of the agency charged with responsibility for administering that
act. The majority also believed that, by following such a policy, 1t
was giving full effect to the direction by Congress that the Board
define the term “agricultural laborer” in accordance with section 3 (f)
of the FLSA.

Chairman Miller and Member Kennedy, dissenting, would have
dismissed the petition because they believed it sought an election
among agricultural laborers who were not employees within the
meaning of section 2(3) of the Act and who were, therefore, not
covered by the Act. The dissenters cited several court decisions
adverse to the conclusion reached by the majority where the courts
held that individuals performing work similar to the truckdrivers and
mechanic in this case were clearly agricultural laborers under the
standards prescribed by Congress. Chairman Miller and Member
Kennedy urged acquicscence in the views of those court opinions.

c. Confidential and Managerial Employees

Apart from the categories excluded from the Act, or as to which
statutory limitations require specific treatment, several other special
categories of employees are governed by Board policy. There are
established rules based on policy considerations which apply to these
categories. These include confidential employecs, managerial em-
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ployees, plant clerical employees, office clerical employees, and
technical employees.

In Shayne Bros.® a panel of the Board noted that the Board had
generally sought to exclude from employee units those employees who,
while not supervisory, were so closely allied or identified with manage-
ment that their interests warranted exclusion from the protection of
the Act. Those employees who formulate, determine, and effectuate
an employer’s policies, and who exhibit sufficient discretion in the
performance of their duties to indicate that they are not merely
following established employer policy, had, as noted by the panel in
Shayne, been held by the Board to be managerial employees. The
panel found that the employees classified as swing men in Shayne did
not meet the standard. They found that these swing men may have
had salaries and other employment benefits different from and in some
respects higher than the regular employees, but that they generally
worked longer hours and had greater responsibilities than did the
regular employees Likewise they found that although the swing men
may have been used by the employer as a channel of communication
to the other employees, that fact was not enough to warrant a finding
of managerial status. Finding it clear that the job functions and work
assignments of the swing men gave them a-community of interest
with the unit employees, the panel concluded that the only differences
stemmed from their status as senior employees, and that seniority had
never been a basis for exclusion from an appropriate unit.

During the year the Board had occasion to further refine its policy
with respect to managerial employees in Curtws Industries, Div.
of Curtes Noll Corp 38 There, the majority of the Board found that,
based on the Supreme Court’s holding in N.L.R.B. v. Bell Aerospace
Co., Dw. of Textron,*® the management trainces mvolved were not
covered by the protection of the Act The majority noted, in support
of its conclusion, that all of the management trainees either advanced
into management positions or left the company’s employ, were
recruited and hired because of their special educatioral backgrounds,
accepted employment with a designated managerial goal in mind,
remained with the employer only if they successfully completed the
program, were paid a substantially higher rate of pay than regular
employees in equivalent positions, and had dissimilar conditions
of employment from those of regular employees The management
trainees were also given the same {ringe benefits as supervisors and

3 213 NLRB No 18 (Chairman Miller and Members Fanning and Jenkins)

3218 NLRB No 222 (Chairman Murphy and Members Jenkins, Kennedy, and Pencllo, Member Fanning
dissenting)

30416 U S 267 (1974) See 37 NLRB Ann Rep 68, 69 (1972)

594-380 O - 75 - 6
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managerial employees rather than those enjoyed by regular employees.
Inasmuch as the management tramees had been shown to have
no alternatives other than to be placed in management positions
ultimately or to leave the employ of the employer, the Board majority
concluded that their interests were aligned with management rather
than with regular employees and that, therefore, they were part of
management under the Supreme Court’s decision in Bell Aerospace,
supra.

Member Fanning, in his dissent, observed that the management
trainees, by their very nature, did not then occupy positions of respon-
sibility, nor did they utilize any sort of independent discretion in the
formulation or effectuation of management policy, even in the tem-
porary capacity of an apprentice In his view, the majority was pre-
maturely labeling management trainces, who performed exclusively
as employees, as “‘managerial”’ personnel on the vague and speculative
assumption that at some future date they might be performing mana-
gerial duties.

In another case decided by the Board during this report year,*
a panel found that the central freight estimating employees sought
to be represented were confidential employees and therefore excluded
from participation in a representation clection under the Act. Noting
that the Board had in the pasl denied eligibility in representation
elections to those employees who, in the course of their duties, regularly
have access to confidential information concerning anticipated changes
which may result from collective-bargaining negotiations, the panel
found that the employces sought were privy to the precise labor rates
to which the employer, in pursuit of its own labor policy, would be
willing to agree in some futurc collective-bargaining agreement. As
premature disclosurs ¢f this information would have obviously revealed
the employer’s anticipated ultimate settlement figures and thus
prejudiced its bargaining strategy in any future negotiations, the
panel excluded the central freight estimating employces from par-
ticipation with other employees in union activities which would
necessarily subject them to a critical conflict of interest and impair
their trust with the employer.

4, Other Unit Issues

Other unit 1ssucs considered by the Board during the year involved
a certified plantwide unit which became separated by the bargaining
history which followed certification and, in another case, the effect of a
20-year history of bargaining upon multiunit bargaining for pensions.
In Continental Can Co.,* the employer and the union had departed

10 Pullmen Standard Dw of Pullman, Incorporated, 214 NLRB No 100 (Chatrman Mtiller and Members
Kennedy and Penello)
4217 NLRB No 50 (Members Faniung and Jenkins, Member Kenncdy dissenting)
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from the unit found appropriate by the Board previously and had
themselves voluntarily established two separate units covering
lithographic and nonlithographic employees. The panel majority
found that the history of bargaining on the basis of the separate units
of Iithographic and nonlithographic employees, predicated on the
dominant patterns of bargaining in the can industry, outweighed the
factors of common supervision and close integration of funections
which, as mn the earlier decision,* militated against the requested
lithographic production unit.

Member Kennedy, dissenting, would not have permitted the union
which had been certified for a production and maintenance unit to
thercafter obtain a new election in a smaller unit limited to the em-
ployees favored in its contract. In his view, the fact that the litho-
graphic production employees had been singled out for preferential
treatment in the union’s negotiations and contracts covering the
certified unit did not justify establishing a separate unit for them at the
request of the union when it was confronted with a challenge to its
representative status as bargaining representative for the certified
unit; rather he viewed the disparate treatment accorded the other
production and maintenance employees as in derogation of the
certification

In Unated Paper Workers Intl. Union, AFL-CIO, and s Local
Union 1027 (Westab—Kalamazoo Div., Mead Corp.),* each of seven
unions had been separately recognized as the representative of a single
unit of the employer’s employees for more than 20 years and each had
had consecutive bargaining contracts with the employer throughout
those years himited to the single unit each represented. For more than
20 years, under a practice initiated at the employer’s request, each
contract had contained provisions for pension benefits under a plan
established in negotiations conducted on a multiunit basis between the
employer and the seven unions acting through one of their number as
agent commonly covering all employees in the seven units, and other
employee working conditions established by separate negotiations
between the employer and each unit’s recognized bargaming repre-
sentative. When the employer insisted that the proposals for any
changes in the pension plan be held on a separate single-unit basis,
the union agent rejected the employer’s demands.

The panel majority did not believe that the union’s conduct was
mceompatible with the statutory scheme of bargaining, finding instead
that once “an’” appropriate unit of employees established a union’s
representative status, parties were not so imprisoned by the unit
description that they could not lawfully mutually and voluntarily

2 Continental Can Co, 171 NLRB 798 (1968)
43216 NLRB No 80 (Members Jenkins and Penello, Member Kennedv dissenting)
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combine, with the consent of the other unit represeatatives, such unit
with others for the purposes of settling some or all of the conditions
of employment of mutual interest to all the represented employces
involved.

Member Kennedy, dissenting, observed that a “consensual arrange-
ment’” requires the consent of all participants, and that once that
consent is withdrawn the arrangement is no longer mutual and
voluntary. In his view, in the context of this case such an arrangement
operated in derogation of a Board certification, and the union’s
insistence upon the continuation of such an arrangement constituted
conduct in derogation of its statutorily defined bargaining obligation.

C. Conduct of Election

Section 9(c) (1) of the Act provides that where a question concerning
representation is found to exist pursuant to the filing of a petition,
the Board shall resolve it through a secret ballot election The election
details are left to the Board. Such matters as voting eligibility, timing
of elections, and standards of election conduct are subject to rules
laid down by the Board in its Rules and Regulations and in its deci-
sions. Elections are conducted in accordance with strict standards
designed to insure that the participating employees have an
opportunity to register a free and untrammeled choice in the selection
of a bargaining representative. Any party to an election who believes
that the standards have not been met may file timely objections to
the election with the regional director under whose supervision it was
held. The regional director may either make an administrative investi-
gation of the objections or hold a formal hearing to develop a record
as the basis for a decision, as the situation warrants If the election
was held pursuant to a consent election agreement authorizing a
determination by the regional director, he will then issue a final
decision.** If the election was held pursuant to a ccnsent agreement
authorizing a determination by the Board, the regional director will
issue a report on objections which is subject to exceptions by the
parties and decision by the Board.® However, if the election was
originally directed by the Board,* the regional director may either
(1) make a report on the objections, subject to exceptions, with the
decision to be made by the Board, or (2) issue a decision, which is
then subject to limited review by the Board.*

4 Rules and Regulations, sec 102 62(a)

4 Rules and Regulations, sec 102 62 (b) and (¢)
4 Rules and Regulations, secs 102 62 and 102 67
47 Rules and Regulations, sec 102 69 (¢) and (a)
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1. Eligibility To Vote

The results of an election may depend on the voting eligibility of
individual employees whose right to vote has been challenged by one
of the parties or the Board agent. If challenged employees’ votes
would affect the result of the election, the Board will determine their
eligibility and either count or reject their votes, as appropriate.
Similarly, in determining the appropriate unit the Board will either
include or exclude an individual whose unit placement is disputed.

In Paul J. Monohon,*® a panel majority concluded that an employee
was eligible to vote in a rerun election after an earlier election had
been set aside by stipulation of the parties. The employee involved
therein was ordered reinstated under the bargaining contract by a
unanimous vote of a union-management committee. Although this
occurred prior to the earlier election, it was still unimplemented at
the time of the rerun because the employer, without adequate reason,
had declined to reinstate the employee. The majority saw no reason
to ignore the arbitration determination, still not acted upon, in the
instant pending proceeding.

Member Kennedy dissented based on his view that, as neither the
empldyee in question nor the union made any attempt to obtain
court enforcement of the arbitration award during the 8% months
that elapsed between the award and the employee’s attempt to vote
in the rerun election, the possibility of his reinstatement was too
remote to justify treating him as an eligible voter.

In Banner Bedding, ** a panel majority created a narrow exception
to the Norris-Thermador rule *° which requires that agreements be-
tween parties concerning voter eligibility be expressed in writing and
signed by the parties. There, a part-time employee was excluded as a
result of an oral agreement reached by the parties in the presence of a
Board agent prior to the execution of a stipulation for certification
upon consent election. In accord with the oral agreement, the em-
ployee’s name was not included on the eligibility list. He appeared at
the polls, however, and was allowed to cast a ballot, subject to the
challenge of the presiding Board agent. In giving effect to the oral
agreement, the panel majority noted that in factual situations con-
cerning alleged unwritten preelection eligibility agreements, the Board
would continue to apply Norris-Thermador whenever there was any
dispute whatsoever as to whether there was a firm agreement. In this

48 Pqul J Monohon d/bjla Paul J Monohon Associates,213 NLRB No 23 (Members Fanmng and Penello,
Member Kennedy dissenting in part)

49214 NLRB No 139 (Members Jenkins and Penello, Member Kennedy dissenting)

5 Norris-Thermador Corp ,119 NLRB 1301 (1958)
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case, where there was unequivocal evidence that the parties agreed
that the part-time employee was to be ineligible and it was not dis-
puted that this concession removed the last obstacle to reaching the
consent election agreement, the panel majority pointed out that
adherence to the technical rule of Norris-Thermador would deny the
substantive effect of that decision, which was to give Board sanction
and encouragement to clearly expressed, understood, and admitted
preelection agreements between the parties.

Member Kennedy dissented based on his view that his colleagues
had effectively overruled Norris-Thermador in favor of a rule whose
ambiguity would inevitably hasten the return of the disruptions which
Norris-Thermador so effectively avoided.

2. Voting Procedure

In Versarl Mfy., Subswdiary of Philips Industries,® a panel majority
refused to set aside an election where an employee, who was unable
to reach the polls in time to vote m the election, was not prevented
from voting by the conduct of a party, or by any unfairness in the
scheduling or mechanics of the election. Member Kennedy concurred
in the result.

In Mercy College,”* a panel majority upheld the employer’s objec-
tion relating to the action of the Board agent in counting, as a “‘yes”
vote, a ballot that contamned a standard “X”’ in the ‘“yes” box and a
discernible “X" in the designated ‘“no” square which had been heavily
shaded over. In decming the ballot to be spoiled and thus void, the
panel majority concluded that, inasmuch as both designated squares
had been marked in the manner described above, the true intent of the
voter could not be ascertained with the required degree of certainty.

Member Fanning dissented based on his view that it was reason-
able to conclude that the cmployee had clearly expressed his choice by
obliterating the “X’ he had placed in the “no” box.

3. Challenge of Voters

In Amalgamated Clothing Workers of Amerwca, AFL-CIO, CLC,%
a Board majority, in a supplemental decision and certification of
representative, refused to set aside an election conducted in a unit of
label staff employees, notwithstanding the employer’s contention
that it should have been given the opportunity to challenge the votes
of these employees based on alleged supervisory status. In finding

51212 NLRB No 85 (Members Jenkins and Penelle, Member Kennedy concurring in the result)

8 212 NLRB No 134 (Charrman Miller and Member Jenkins, Member Fanning dissenting).

8217 NLRB No 20 (Members Fammng, Jenkins, and Penello, Member Kennedy dissenting), sec tho
Board’s original decision at 210 NLRB 928 (1974)
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that the votes of the label staff employees were not challengeable, the
Board majority relied on the original decision on review and direction
of election in this case which rejected the employer’s contention that
these employees were supervisors and found that a unit of all label staff
employees was appropriate. In the earlier decision, a Board majority
found that the employer’s label staff employees, who directed picketing
and handbilling activities of nonunit employees, were not supervisors
within the meaning of the Act, even though they possessed the au-
thority to hire and fire such employees because of the routine nature
of their directives and the limited exercise thereof. In support of its
decision, the Board majority reiterated the Board’s long-established
procedure and practice to deny any party to an election the oppor-
tunity to challenge the ballots of individuals in categories as to which
the Board has already ruled on eligibility, and noted that his procedure
has been announced many times in Board decisions,* as well as in the
Board’s Field Manual.*

Member Kennedy, dissenting, for the reasons stated in the dissent
to the initial decision in this case, would not have certified the peti-
tioner as the represeatative in the unit in which the election was
conducted. He adhered to hus view that the union label staff personnel
were supervisors within the meaning of section 2(11) of the Act.

In B. F. Goodrich Tire Co., Div. of B. F Goodrich Co ,* a representa-
tion case clection was conducted in the unit stipulated to as appropri-
ate by the parties. There were no challenged ballots. Subsequent to
the election, in an unfair labor practice proceeding, the employer
rased for the first time 1ts contention that a hearing would establish
that the employees in the stipulated unit were so closely related to or
aligned with management as to be managerial employees excluded
from the coverage of the Act under the Supreme Court decision in
Bell Aeorspace, supra. A Board panel granted the General Counsel’s
motion for summary judgment with regard to this contention. Con-
cluding that the Board has long held, with Supreme Court approval,®
that postelection challenges will not be considered, the panel observed
that the reasons for not permitting such challenges were fully explicated
by the Supreme Court in the A. J. Tower case, supra, and were fully
applicable in the instant case. The panel further pointed out that the
employer had full opportunity to assert that the quahty control
personnel therein should have been excluded from the bargaining unit
at the preelection stage and that it had a further opportunity to chal-

8 B.z , Atlantic Furmiture Products Co , 102 NLRB 1241 (1953), employees held ehgible, Klemnhans Co ,
115 NLRB 627, 628-629 (1956), and Anunal Trap Co of America, 107 NLRB 1193, 1194 (1954), employees
held inehgible

5 NLRB Field Manual, sec 11328 5 (1971)

# 215 NLRB No 134 (Charrman Miller and Members Fanning and Jenkins)

SNLRERB v A J Tower Co, 320 US 324 (1946).
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lenge any of such personnel whom it believed to be ‘“managerial”
at the time of the voting.

4. Service of Tally of Ballots

The Board’s Rules and Regulations provide that any party may
file with the regional director objections to the conduct of an election
within 5 days after the tally of ballots has been furnished.’® In a case
considered by the Board in 1957, Jacksonwlle Journal Co.,*® it was
determined that the 5-day period for the filing of objections began to
run when the tally was received. An issue raised during this report
‘year was whether constructive service of a tally of ballots at the con-
clusion of an election would be sufficient to the purpose of determining
when the 5-day period for filing objections would begin to run. This
issue was resolved m F. W Woolworth Co.*® in which the Board
unanimously decided that, at the conclusion of an election, where an
attempt is made to serve the tally of ballots on a party or its repre-
sentative and such service is refused, the party should be deemed to
have been constructively served with a tally at the conclusion of the
election. Thus, the Board held that the time for filing objections
would therefore begin to run immediately upon such constructive
service, irrespeciive of whether the party was later furnished with a
tally through the mails or by any other means.*

D. Objections to Conduct of Election

1. Timeliness of Filing of Objections

In Bechtel Incorporated,” a Board panel majority decided to consider
the petitioner’s objections as timely filed despite the fact that the
telegram containing the objections was not received at the Board’s
Seattle regional office until the morning following the date when the
objections were due. While the panel majority did not wish to condone
and certainly did not wish to encourage parties waiting until the last
day possible to transmit objections, it noted that the peculiar circum-
stances of the case required it to construe its filing deadlines liberally .
In accepting the objections, the panel majority noted that the peti-
tioner needed a substantial part of the 5 business days allowed for

8 Rules and Regulations, sec. 102 69(a)

8 117 NLRB 360.

% 214 NLRB No 99 (Chairman Miller and Members Fanmng, Jenkins, Kennedy, and Penello)

# The Board determuned, 1n view of precedent, to consider the objections filed 1n this case to be timely
filed However, the Board announced that the policy enunctated 11 this case would be apphied 1n all future
cases. To the extent that 1t was 1nconsistent with this case, the Board overruled Jacksonnlle Journal Co ,
supra.

©2 218 NLRB No 121 (Members Jenkins and Penello, Member Kennedy dissenting)
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investigating the election which was conducted in Alaska at 15 different
locations; that the telegram containing the objections was sent almost
3% hours before the regular closing time of the regional office, and,
but for the time differential, the 3% hours would have been 5%
hours; that, prior to sending the telegram, the petitioner’s attorney
took the time to telephone the Board agent to inform him of the nature
of the objections; and that, when informed at 4:15 p m., Seattle time,
that the telegram had not yet reached the regional office, the peti-
tioner’s attorney contacted a Seattle reporting service and dictated
the objections for delivery to the regional office. Considering all of
the above factors, the Board pavnel majority concluded that, in a
practical sense, the petitioner had substantially complied with the
Board’s Rules and Regulations.

Member Kennedy dissented based on his view that the majority’s
decision was an unwarranted departure from the long-established rule
that objections must be filed with the regional director by close of
business on the fifth working day following the service of the tally of
ballots.

2. Election Propaganda

An election will be set aside and a new election directed if the elec-
tion campaign was accompanied by conduct which, in the Board’s view,
created an atmosphere of confusion or fear of reprisals or which inter-
fered with the employees’ exercise of their freedom of choice of a
representative as guaranteed by the Act. In evaluating the inter-
ference resulting from specific conduct, the Board does not attempt
to assess its actual effect on employees, but rather concerns itself
with whether it is reasonable to conclude that the conduct tended to
prevent the free formation and expression of the employees’ choice.
In making this evaluation, the Board treats each case on its facts,
taking an ad hoc rather than a per se approach in resolution of the
issues.

a. Offers To Waive Initiation Fees and Dues

In Savair Mfg. Co., the Supreme Court ® held that a union’s
offer to waive its initiation fee for employees who sign authorization
cards prior to a representation election is an impermissible campaign
tactic and constitutes grounds for setting aside the election. In the
Court’s view, such a waiver offer constituted a “promise [of] a special
benefit to those who sign up for a union” (414 U.S. at 279), and allowed

8N LRB v Savair Mfyg Co, 414 U S, 270 (1973), aflg, 470 F 2d 305 (C A 6, 1972)
¢ Justice Douglas delivered the opinion of the Court, Justice Whtte, joined by Justices Brennan and Black-
mun, dissented
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‘““the union to buy endorsements and paint a false portrait of employee
support during its election campaign’ (2d.). The Court therefore up-
held the Sixth Circuit’s denial of enforcement of a Board bargaining
order predicated on an election tainted by such an offer.

In a case decided during the report year, Coleman Co ,% a Board
majority found that the petitioner’s preelection offer to waive initia-
tion fees ‘“for all present employees who make application for charter
membership in your new local union” was the kind of preelection
offer condemned by the Supreme Court in Savarr, supra In so finding,
the Board majority noted that the offer did not specify when the
“application for charter membership” had to be made, and thus they
concluded that the offer was ambiguous and susceptible of an interpre-
tation by the employees that it was to their benefit to make a union
commitment before the election, and thereby ‘‘come in at the ground
floor,” to avoid paying the initiation fee.%

Members Fanning and Jenkins dissented. In their view, since the
local was not to be formed until after the election, it was clear that the
union therein had made an offer to waive imitiation fees to all em-
ployees who applied for charter membership after the election and
not just to employees who joined prior to the election.

The Savair issue was again presented to the Board in Gibson’s
Discount Center, Dw. of Scrivner-Boogaart.¥ There, the Board unan-
imously determined that a prepetition offer to waive initiation fees,
as condemned in Savasr, was ground for a valid objection to an elec-
tion.%® In so concluding, the Board noted that since a union must have
authorization cards from at least 30 percent of the employees in the
bargaining unit prior to the filing of a petition,® most solicitations to
sign authorization cards occur prior to the filing of the petition. There-
fore, in the Board’s view, it would severely circumscribe the doctrine of
Savair to limit the application to postpetition waiver of initiation

fees.
b. Threats of Detrimental Effects of Unionization

In General Electric Co.,™® a Board panel set an election aside after
determining that the employer’s preelection statements with regard
to its “two-source supply” policy constituted a thinly veiled threat
to provide more and better job opportunities at nonunion plants than
at organized plants. The policy there in question involved the assign-

65212 NLRB No 129 (Chairman Muller and Members Kennedy and Penello, Members Fanmng and
Jenkins dissenting)

86 Inland Shoe Mfg Co,211 NLRB No 73 (1974)

7214 NLRB No 22 (Chairman Miller and Members Fanning, Jenkins, Kennedy, and Penello)

8 Tn Gibson’s Discount Center, however, the hearing officer credited the testimony of petitioner’s witnesses
and therefore concluded that no such illegal offers had been made. Consequently, the Board overruled the
Savair obyection

6 Rulesand Regulations, sec 101 18,seealsosec 9(c)(1)(A) ofthe Act

70 215 NLRB No 95 (Chairman Miller and Members Fanning and Penello).
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ing of the production of one type of machinery to two (or more)
plants simultaneously, one being a union plant and the other a non-
union plant. Such a policy enabled General Electric to have an alter-
native source of supply in the event of a strike at the union plant.
In sustaining the objection, the panel noted that the employer’s
speeches were designed to convey the message that the nonunion
status of the plant had been responsible for the rising employment
there in the past, and that its continued nonunion status would be
necessary to avoid a possible drop in employment in the future. In
directing a second election, the panel observed that the employer’s
statements were not predictions ‘‘carefully phrased on the basis of
objective fact” to describe ‘“demonstrably probable consequences
beyond the employer’s control,”’ but were implicit threats of the
economic consequences that would follow unionization of the plant.”

In an unfair labor practice case, ™ also involving an alleged threat
of retaliation, a Board panel majority concluded that a letter dis-
tributed to employees from the employer’s director of industrial
relations which stated, wnter ala, that “[i]t is my sincere belief that
if this union were to get in here it would not work to your benefit
but to your serious harm,” was not violative of section 8(a)(1) of the
Act.® In dismissing the alleged unfair labor practice, the panel
majority noted that the letter itself was not inherently threatening,
that it was not related to concurrent unfair labor practices, and that,
viewed in the entire context in which it appeared, the communique
fell within the protection afforded by section 8(c) of the Act.

Member Jenkins dissented. In his view, in the absence of any ex-
planation by the employer in this case of what it meant, the natural
import of the statement concerning ‘“‘serious harm” from unionization
encompassed loss of employment from a variety of possible causes.
It was not a prediction “carefully phrased on the basis of objective
fact to convey the employer’s belief as to demonstrably probable con-
sequences beyond his control,” as required by Gissel, supra, but “a
threat of retaliation’” not privileged under section 8 (¢) and a violation
of section 8(a) (1) of the Act.

Similarly, in another unfair labor practice case,” a Board majority
found that an employer did not threaten employees with reprisals
in violation of section 8(a)(1) of the Act when three of its agents told
assembled employees not to sign cards as doing so could be “fatal.”
In so finding, the Board majority observed that, in the context in

N See N L R B v Gissel Paching Co 395U S 575 (1969)

2 Ohwnite Mfg Co , Subsidiary of North American Phiips Corp , 217 NLRB No 80 (Members Kennedy
and Penello, Member Jenkins concurring in part and dissenting in part)

73 See Liberty Mutual Insurance Co , 194 NLRB 1043 (1972)

™ Mt Ida Footwear Co , Dw of Munro Co , 217 NLRB No. 165 (Chairman Murphy and Members Kennedy
and Penello, Members Fanmng and Jenkins dissenting)
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which they were made, the statements merely expressed the employer’s
position that the employees would be better served in terms of bene-
fits by rejecting the union, and that the usc of the word “fatal’”’ was
simply a reference to the possibility that unionization could lead to
difficulties if the union were to strike to obtain unreasonable demands.”

In their dissenting opinion, Members Fanning and Jenkins, citing
Ghssel, supra, viewed the remarks by the employer’s officials as a
management directive to employees not to sign cards for the union
unless they wished to subject themselves to the dire economic con-
sequences which the employer implied would follow such action.

In Peterson Builders,” a Board majority found that an employer
engaged in objectionable conduct when, on the day before the elec-
tion, it told employees that if the union won the election bargaining
would begin from scratch and it would abolish its automatic 15-year-
old policy of evaluating its existing wage structure and adjusting its
wage rates in conformance with the evaluation. Since a discretionary
merit wage increase is & mandatory subject of bargaining, an employer,
once a union has been certified as bargaining representative, can no
longer continue to unilaterally exercise its discretion with respect to
such increases.”” However, in Peterson, the Board majority observed
that the employer did not merely warn its employees that the amount
of the increases would have to be submitted to the union, if it won the
election, prior to implementation, but instead threatened the em-
ployees with the complete abrogation of the increases and of the annual
program of evaluation which, in the view of the Board majority, was
precisely the kind of unilateral abrogation of a preexisting program
which is forbidden by law.”8

Chairman Miller and Member Penello dissented as they fully agreed
with the employer that its representations to the employees were
‘“precisely congruent with its duty” to bargain under the Act. They
observed that the Supreme Court’s opinion in Katz, supra, and num-
erous Board decisions 7 show that, after a union is certified, discre-
tionary increases not previously announced must be negotiated with
the bargaining representative; not only is the employer free to with-
hold them, but indeed he must withhold them They noted that the
increases involved in this case were typical, across-the-board discre-
tionary-type increases, resulting from the employer’s evaluation of
competitors’ wages and its own financial situation. Were the employer

s Seo Awrporter Inn Iiotel, 215 NLRB No 156, where the Board recently found a similar statement to be
permussible campagn propaganda of the type which has become commonplace 11 Boaid elections

215 NLRB N6 12 (Members Famung, Jenkins, and Kennedy, Chairman Miiler and Member Penello
dissenting)

"N LR B v Benne Katz, dfbja Willlamsburg Steel Products Co ,369 U S 736 (1962)

78 Southeastern Aichigan Gas Co , 198 NLRB No 8 (1972), Oneta Knutting Mulls, 205 NLRB 500 (1973)

7 Sce, for example, O’ Land, Inc , d/bja Remada Inn South, 206 NLRB 210 (1973), and Ilartford Fire In-
surance Co , 191 NLRB 563 (1971), enfd 456 F 2d 201 (C A 8, 1972)
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to have given them to employees unilaterally, after the union was
certified, Chairman Miller and Member Penello had no doubt what-
ever that, based on the above-cited precedents, the Board would
have found the employer guilty of 8(a)(5) conduct. Since the em-
ployer’s statement regarding ‘bargaining from scratch” did not
threaten to take away existing benefits, they would not set aside the
election on such an objection.

In Stouffer Restaurant & Inn Corp.,*° a Board majority overruled the
petitioner’s objections and certified the results of the election, despite
the fact that the Board in an earlier unfair labor practice proceeding
had adopted the administrative law judge’s 8(a)(1) findings with
regard to two incidents which were also alleged in the representation
case to be objectionable.®! The Board majority observed that the
8(a)(1) violations which took place had occurred nearly 5 months
before the election, that following the two incidents no other conduct
was found unlawful by the Board, and that each incident involved
only a single employee, each of whom was at the time maintaining a
highly visible profile as a union supporter and organizer. In con-
cluding that the 8(a)(1) conduct was too remote to affect the results
of the election, the Board majority took particular note of the fact
that the unlawful conduct involved only 2 of approximately 272 unit
employees during the critical period, and of the substantial margin
by which the union lost the election .

Members Fanning and Jenkins, dissenting, stated they could not
understand how so many instances of employer misconduct as were
involved in this case could be discounted or explained away. They
fully recognized that in the election the union was overwhelmingly
defeated by almost a 2-to-1 margin, but they did not believe that
anyone would advocate a “head count” policy where the number of
employees directly affected by the objectionable conduct would be
compared with the number of votes cast against the victimized party.
Members Fanning and Jenkins observed that to do so would put a
premium on misconduct of the most serious nature. They noted that,
as in most cases where objectionable conduct is involved, the Board
is not really in a position to measure the misconduct in terms of the
extent of its impact on the voting group at large However, when, as
here, several separate incidents of misconduct had occurred, it seemed
only proper to Members Fanning and Jenkins to conclude that it
had a substantial impact on the election.

80213 NLRB No 104 (Chairman Miller and Members Kennedy and Penecllo, Members Fanning and
Jenkins dissenting)

81 The majority also found that, with respect to other incidents in which the Board had reversed the
administrative law judge’s 8(a)(1) findings 1n the earlier unfair labor practice proceeding, these incidents
Iitkewise did not constituie grounds for setting the election aside
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c. Misrepresentations

In determining whether electioneering statements or propaganda
constitute misrepresentations grave enough to require a rerun election
or a hearing, the Board has since 1962 applied the standard it enun-
ciated in Hollywood Ceramacs %2 There the standard was thus stated
at 224: :

We believe that an election should be set aside only where
there has been a misrepresentation or other similar campaign
trickery, which involves a substantial departure from the truth,
at a time which prevents the other party or parties from making
an effective reply, so that the misrepresentation, whether de-
liberate or not, may reasonably be expected to have a significant
impact on the eléction. However, the mere fact that a message
is inartistically or vaguely worded and subject to different
interpretations will not suffice to establish such misrepresentations
as would lead us to set the election aside. Such ambiguities, like
extravagant promises, derogatory statements about the other
party, ard minor distortions of some facts, frequently occur in
communication between persons. But even where a misrepresenta-
tion is shown to have been substantial, the Board may still
refuse to set aside the election if it finds upon consideration
of all the circumstances that the statement would not be likely
to have had a real impact on the election. For example, the
misrepresentation might have occurred in connection with an
unimportant matter so that it could only have had a de minimis
effect. Or, it could have been so extreme as to put the employees
on notice of its lack of truth under the particular circumstances
so that they could not reasonably have relied on the assertion
Or, the Board may find that the employees possessed independent
knowledge with which to evaluate the statements [Footnotes
omitted.]

In Pownte Enterprises,® a panel majority found that statements
made by the petitioner concerning its prospective procedures for
conducting orderly negotiations and making contracts effective at
particular tumes in as many as 48 shops in the city tool-and-die
industry were not misrepresentations within the meaning of Holly-
wood Ceramics, supra. Finding that the representations made by the
petitioner were in response to the employer’s statements that par-
ticular shops might be placed in a noncompetitive situation by the
organization of selected individual employers by the petitioner, imply-
ing that employees’ jobs in such shops would be placed in jeopardy,
the panel majority further found that the petitioner’s representa-

82 ITollywood Ceramics Co , 140 NLRRB 221 (1962), 28 NLRB Ann Rep 57 (1963)
83216 NLRB No 131 (Members Fanning and Jenkins, Member Kennedy dissenting)
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tions were speculative in nature and merely reflected its hoped-for
bargaining position after the election.

Member Kennedy dissented. In his view the election should have
been set aside because of the petitioner’s preelection statements
that it would refuse to negotiate or execute a contract in the stipu-
lated unit until such time as the petitioner had organized a great
majority of tool-and-die employers in the city. Member Kennedy
noted that if the petitioner honored its commitment to the em-
ployees that it would not seek & bargaining agreement until it organ-
ized 70 percent of the employees, no useful purpose would be served
in issuing certification, but the employees would be deprived of the
opportunity to select another bargaining agent for 12 months under
section 9(c)(3) of the Act. Further, Member Kennedy observed,
if the petitioner reneged on its commitment and sought a contract,
then the certification would have been procured by misrepresentation.

The question of whether election campaign misrepresentations
had been made and, if so, what impact such representations may have
had again arose in Ereno Lewns,* in which a panel majority consisting
of Members Jenkins and Kennedy adopted the acting regional
director’s recommendation that the election be set aside. In Member
Kennedy’s view, the employer’s statement that the petitioner’s
initiation fee was $104, when in fact it was only $60, constituted a
material misrepresentation on a matter that the employees could
not evaluate and at a time which precluded an effective reply. Member
Jenkins, while agreeing that the election should be set aside, did not
believe that the employer misstated the amount of the petitioner’s
initiation fee. He noted that although the fee was $60 rather than
$104 the union required the simultaneous payment of 3 months’ dues
and a death benefit fund contribution for a total of $107. As the total
payment required was, in fact, $3 more than stated by the employer,
Member Jenkins did not find that the employer, by attributing the
entire sum to payment of the petitioner’s initiation fees, rather than
identifying the component amounts, engaged in conduct which
could have misled employees and interfered with their free choice.
However, Member Jenkins agrecd with the acting regional director’s
conclusion that the employer’s sample check representing an em-
ployee’s paycheck reflecting a $113 deduction for union dues and
initiation fees constituted a material misrepresentation because the
employer thereby imparted to its employees the wholly erroneous
impression that in the event of unionization the entire amount of the
petitioner’s initiation fee would be taken out of one paycheck.

84217 NLRB No 45 (Members Jenkins and Kennedy, Member Penello dissenttng)
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Member Penello, dissenting, urged that the Board overrule Holly-
wood Ceramics and return to its policy of not inquiring into the truth
or falsity of the party’s campaign statements. In his view, elections
should be set aside only upon a showing of deliberate deception which
renders the voters unable to recognize the campaign propaganda for
what it is. Member Penello did not agree either as a matter of principle
or on the basis of the facts in Ereno Lewis that either of the statements
contained in the employer’s propaganda material were reasonably
likely to have swayed the employees in casting. their ballots in the
election.

In Medical Ancillary Services,® a majority of the Board adopted
without comment the administrative law judge’s decision finding
interference with the election by virtue of misrepresentations by the
union’s chief stewardess. In that case, chief stewardess Tavtigan had
made stateraents to various employees that. (1) an employee-was not
being paid the disability insurance to which she was entitled because
the company deliberately “screwed up’” her claim; (2) the company’s
vice president telephoned this employee and ordered her to vote or
else be discharged; (3) another employee was not paid for a day off
and was given no reason for not being paid; and (4) some employees in
her (Tavtigan’s) department had not been paid overtime pay for
overtime worked. The administrative law judge, based on credibility
determinations, found these statements to be material departures
from the truth, madeso close to the time of the election that the
company lacked a reasonable opportunity to reply, and found that these
misrepresentations were likely to have a substantial impact on the
election

Member Penello dissented, expressing his view that Hollywood
Ceramacs should be overruled Further, even under Hollywood Ceramics,
Member Penello would not have set aside the election because the
statements were close to the truth, were not shown to have involved
important issues in the campaign or in the minds of the voters, were
extremely minor in nature in any event, and were not matters which
the chief stewardess, a rank-and-file employee, would have or be
thought to have special knowledge of merely because she had been
elected to her office.

d. Third-Party Conduct

The Board, in Marlowe Mfg. Co.,% assessed the impact of third-
party conduct upon the election. A majority of the Board concluded

33212 NLRB No 80 (Cimhmzm Miller and Members Jenkins and Kennedy, Member Penello

dissenting)
8213 NLRB No 46 (Members Jenkins, Kennedy, and Pencllo, Chairman Miller and Member Fanning

dissenting)



Representation Proceedings 85

that the leaflet distributed by a group of employees known as the
“ouster committee”’ during the early morning hours of the day on
which the election was to be conducted did not impair the election
results. The majority found no evidence that the employer itself
engaged in any objectionable activity during the campaign and, as
there was no indication that the employer was at all involved in the
preparation or distribution of the leaflet, the majority did not agree
that the conduct by the rank-and-file employees had destroyed the
election atmosphere. In their dissent, Chairman Miller and Member
¥anning, arguing that the Board does not validate elections held in
an atmosphere of fear, no matter who creates that atmosphere, found
that the leaflet was calculated to stimulate the fear that a union vic-
tory in the election would very likely result in the plant’s closing and a
consequent loss of jobs for all the voters. In their view, the leaflet was
a last-minute play upon the employees’ emotions, particularly fear,
and was full of potential for preventing the truly free choice which the
Act guarantees to employees.

e. Other Issues

Other issues decided by the Board during the report year involved
the effective date of a deauthorization vote, the extent of the authority
of the Board’s Executive Secretary, and the effect of an employer’s
reorganization on the scope of the unit.

In Lyons Apparel,® a panel of the Board held that a union may not
require a new employee to join and pay initiation fees and dues during
the period between an affirmative .deauthorization vote and the
certification of the results of the election. In so holding, the panel
concluded that it would be unconscionable to permit the union to exact
from new employees initiation fees and dues during a period when
prima facie the employees have withdrawn the union’s right to a union-
security clause. Were the Board to hold otherwise, the panel noted, a
union could, by filing objections to a deauthorization election, delay
the issuance of a certification of results and thus enrich itself during
the interval at the expense of employees.

Another case® before the Board during the year involved the
Executive Secretary’s rejection of a company’s brief as untimely and
his denial of the company’s subsequent motion to the Board to have
the rejected brief accepted. Members Fanning and Jenkins found that
the Executive -Secretary acted reasonably and properly. In their
view, questions relating to extensions of time do not warrant the

87218 NLRB No 177 (Chairman Murphy and Members Jenkins and Kennedy).

88 United Mine Workers of America, District 6 and its Loc 1688 (Consolidation Cogl Co ), 217NLRB No 88
(Members Fanning and Jenkins, Member Penello concurring, Member Kennedy concurring n part and
dissenting in part)

594-380 O - 75 - 7
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personal attention of Board Members, who must necessarily concern
themselves with substantive issues of law and fact and procedural
1ssues of importance. Member Penello agreed that the Board did not
need to consider the company’s motion for special permission of the
Board to accept the late-filed brief, particularly because of the Board’s
unanimous decision to dismiss the allegations of the complaint.
He voiced his opinion, however, that it would have been better practice
for the Executive Secretary’s office to have referred the company’s
motion to the Board Members for ruling, inasmuch as it was in the
nature of an appeal from the previous ministerial action by that
office. Member Kennedy disagreed with the conclusion that the
motion was properly denied. In his view, there is nothing in the
Act or in the Board’s Rules and Regulations which authorized the
Executive Secretary to rule on formal motions filed with the Board.
Member Kennedy concluded that the Board was required to consider
and rule upon the company’s motion.

A panel of the Board in Columbia Gas Transmission Corp 3% con-
sidered the effect of the employers’ reorganization on the established
bargaining unit There the employers asserted that the established
single unit no longer accorded with the employers’ administrative
structure or organization and that the transmission corporation and
the two distribution companies were functionally separate systems.
Refusing to separate the existing recognized unit into two bargaining
units, Members Fanning and Jenkins noted that the employees rep-
resented by the union had continued to perform the same functions
in the same locations after the reorganization that they had performed
previously, that they had the same immediate supervision as they
had had prior to the reorganization, and that the reorganization had
had little if any direct effect on day-to-day operations.®®

89213 NLRB No 10 (Members Fanmng and Jenkins, Chairman Miller concurring)
% Chairman Miller, 1n a separate concurring opinion, agreed that the two proposed units were
inappropriate.



VI

Unfair Labor Practices

The Board is empowered under section 10(c) of the Act to prevent
.any person from engaging in any unfair labor practice (listed in section
8) affecting commerce. In general, section 8 prohibits an employer or
a union or their agents from engaging in certain specified types of
activity which Congress has -designated as unfair labor practices.
The Board, however, may not act to prevent or remedy such activities
until an unfair labor practice charge has been filed with it. Such charges
may be filed by an employer, an employee, a labor organization, or
any other persons irrespective of any interest he might have in the
matter. They are filed with the regional office of the Board in the area
where the alleged unfair labor practice occurred.

This chapter deals with decisions of the Board during the 1975
fiscal year which involved novel questions or set precedents that may
be of substantial importance in the future administration of the Act.

A. Employer Interference With Employee Rights

Section 8(a)(1) of the Act forbids an employer ‘“‘to interfere with,
restrain, or coerce’’ employees in the exercise of their rights as guaran-
teed by section 7 o engage in or refrain from engaging in collective-
bargaining and self-organizational activities. Violations of this general
prohibition may be a derivative or byproduct of any of the types of
conduct specifically identified in paragraphs (2) through (5) of section
8(a),' or may consist of any other employer conduct which independ-
ently tends to interfere with, restrain, or coerce employees in exer-
cising their statutory rights. This section treats only decisions involving
activities which constitute such independent violations of section

8(a)(1)

1 Violations of these types are discussed 1n subsequent sections of this chapter
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1. Dischargidg Employees for Engaging in Protected Activity

Section 8(a)(1) of the Act precludes an employer from discharging
employees for engaging in protected concerted activity. The forms
the protected concerted activity may take are numerous. The fo low-
ing cases decided by the Board during the past year provide a repre-
sentative sample of the types of activity found by the Board to be
protected.

In Robertson Industries,* a Board panel addressed the issue of
whether employees were engaged in protected concerted activity
when, shortly after a union filed a representation petition, they
attended a union meeting during regular working hours The Board
panel answered affirmatively and found the employer in violation of
section 8(a)(1) when it discharged them for leaving their work sta-
tions to attend the meeting. In so doing, the panel noted that the basic
purpose of the meeting was for employees to discuss with union officials
various work-related problems they encountered on a day-to-day
basis, and thereby seek the union’s help in resolving these problems.
The Board panel therefore found that, while no formal demands had
yet been made on the employer, the employees were “in the initial
stages of protesting the terms and conditions of employment and of
seeking concessions from [their employer].” In finding such activity
protected, the Board relied specifically on the Supreme Court’s
decision in N.L.R.B. v. Washington Alumwnum Co.,* which found
employees’ peaceful concerted activity in protest of what they re-
garded as unsatisfactory working conditions to be protected even
though no specific demands had as yet been presented to the employer.*

Washangton Aluminum formed the basis of another Board decision
to find protected a work stoppage by employees in protest of unsatis-
factory working conditions. In Union Boiler Co.,> a Board panel found
that employer in violation of section 8(a)(1) when it fired four em-
ployees for refusing to perform what they considered to be the haz-
ardous overtime task of cleaning the inside of a 160-foot-high silo.
The cleaning job, to be performed through the lowering of employees
into the silo in a bucket, was to be accomplished in darkness, during
inclement weather; the resultant lack of visibility led to problems in
coordinating signals between the crane lowering the bucket and the
employees sitting atop the silo. The panel found the refusal to do ‘the
work protected concerted activity since it was motivated by their

2216 NLRB No 62 (Acting Chairman Fanning and Members Jenkins and Penello)

3370 U S 9 (1962)

4 The panel was careful to note that the employee meeting, taking place as it did against a backdrop of a
1-day refusal to work 3 months earlier 1n protest of an overly heavy workload, was not part of a pattern
of intermittent and recurring partial work stoppages which might render such a meeting unprotected See
Polytech, Inc , 195 NLRB 695 (1972)

5213 NLRB No 113 (Members Jenkins, Kennedy, and Penello)
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concern over the unsafe working conditions, notwithstanding the fact
that the employees failed to complain expressly to management.
Furthermore, it mattered not that other employees eventually did the
work. At issue was not whether there was an objective basis in fact
for the employees’ concern for their safety, but “whether these em-
ployees left their jobs because they thought conditions were unsafe.”
As long as their joint motivation for leaving the job was their good-
faith concern that their safety was endangered, the conduct was
protected, even though one or more of the employees may have been
personally motivated by their desire not to work an unscheduled
overtime shift.?

In Southern & Western Lumber Co., d/bja Gray Flooring,” a Board
panel concluded that an employer was not justified in firing a pro-
union employee in the midst of an organizational campaign upon
learning that he had entered the office of his supervisor without the
knowledge or permission of any management agent and copied the
names and phone numbers of fellow employees from index cards found
therein, said names to be given to the union for mailing purposes.
Rejecting the employer’s contention that the employee was lawfully
fired for “pilfering from company records,” the Board panel found
that the employee’s actions were at all times open and frank, un-
attended by a desire or effort to conceal what he was doing. Moreover,
the panel noted that there had always been open access to the super-
visor’s room by employees for both social and work-related reasons,
and that the index cards utilized by the employee were situated in
plain view atop the supervisor’s desk, indicating that management did
not regard the cards as private or confidential records. For these
reasons, the panel concluded that the employee’s conduct at issue was
not unprotected, and his discharge for engaging therein violated
section 8(a)(1). The panel was careful to note, however, that it might
have reached the opposite result had the employer treated the index
cards as confidentisl or private, or at least announced to its employees
a policy of treating them as such.

In Circle Bindery,® a Board panel explored the outer limits of
protected concerted activity as it related to actions of an employee
which were designed to injure or destroy his employer’s business, or at
least had that effect. Here, an employer, a nonunion bindery, hired an
employee who formerly worked for.a union bindery, but was now in
layoff status. Upon starting work, the employee began to organize the
other employees at the bindery. After working for several days, the

¢ Even 1f the employee walkout had been in protest of the unscheduled overtime work, the Board would
st1ll find 1t protected 1n the absence of a plan or pattern of intermittent action See fn 4, supra

7212 NLRB No 107 (Chairman Miller and Members Fanmng and Penello)

8218 NLRB No 123 (Members Fanning and Penello, Member Kennedy dissenting)
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employee was disturbed to find that a unionized printing firm had been
sending booklets bearing a union label on their cover to his new non-
union employer for bindery work. Mindful of the fact that the union
label signified an agreement between the printing firm and the trades
council with which his union was affiliated to the effect that the
printing firm was to have all of its bindery work done at exclusively
union shops, the employee contacted officials of the trades council
concerning the remedying of the apparent breach of agreement by the
printing firm in giving its bindery work to his nonunion employer. As a
result, the trades council immediately demanded that the unionized
printing firm withdraw its booklet binding job from the nonunion
bindery; the printing firm complied. The employer’s president, after
having lost its booklet binding business with the unionized printing
firm, and after also learning that the employee in question had earlier
taken some copies of the booklet out of the plant, angrily confronted
the employee and fired him. The president accused him of being a
“big-mouth union man’” whom he would not tolerate disrupting his
organization and talking to his employees. The president also in-
formed him that he had just been instructed to cease his booklet
binding job with the unionized printer.

Members Fanning and Penello perceived dual motivations behind
the discharge, both of them unlawful: The primary motivation, given
the obvious impact of the president’s remarks, was the organizational
efforts of the employee. But, assuming arguendo the nonexistence of
that motive, his discharge was also motivated by his lodging of a
complaint with the trades council which directly resulted in his
employer losing business. Members Fanning and Penello acknowl-
edged the longstanding principle of law as set forth by the Supreme
Court in N.L.R B. v. Local Unmon 1229, IBEW |Jefferson Standard
Broadcasting Co.],® that an employee who engages in conduct unrelated
to a valid union objective, for the purposes of injuring or destroying
his employer’s business, is not to be accorded the protection of section
7 of the Act. However, unlike the circulated handbill of the employees
in Jefferson Standard, which merely disparaged the employer’s product
without relating itself to any labor practice of the company, the action
of the employee in the instant case in lodging a complaint with the
trades council, while having an ultimate detrimental effect on his
nonunion employer’s bindery business, was clearly related to a valid
union objective: namely, insuring that to as great a degree as possible
booklet bindery work would be directed toward union firms paying

9346 U S 464 (1953).
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union scale wages and benefits.!® This was an objective that he, as a
formerly laid-off employee of a unionized bindery, and others in his
position, had a vested interest in achieving. Given such a lawful
objective, argued Members Fanning and Penello, it mattered not
that in the process the concerted employee action in furtherance of
that objective resulted in a loss of customer business. Such conduct is
.protected concerted activity.

Member Kennedy dissented, arguing first, of all that, given the
sequence of events prior to the employee’s discharge, the primary
motivation behind the discharge was not his organizational activity,
but the employer president’s realization that the employee’s conduct
had caused the employer to lose the business of the printing company.
Member Kennedy would have further found that the conduct of the
employee was within the class of conduct found unprotected by
Jefferson Standard and that the employee was engaging in efforts
during worktime to destroy his employer’s business.!!

In Knuth Bros.,'* the employer,, operating a nonunion printing
shop, was performing shop work that it received from a dealer for
Schlitz Brewing, a union-organized company. An employee contacted
Schlitz and informed it that the employer was a nonunion company,
and that it was performing work for Schlitz, a union shop. In this
companion case, Members Fanning and Penello again found protected
& communication by an employee to one of his employer’s customers,
even though-the communication arguably caused the employer to
lose business since the purpose of the employee’s action was under-
taken in furtherance of a legitimate union objective; i.e., obtaining
information from that outside source which he thought might be
helpful in organizing fellow employees.®* The employer therefore was
not justified in firing the employee even if it believed in good faith
that the object of the employee’s activity was to urge its customers to
send their business to union shops.

Member Kennedy again dissented, finding the actions of the
employee in question worked a detriment to the business of his em-
ployer and thus fell within that class of conduct deemed by Jefferson
Standard, supra, to be unprotected. In his opinion, the employer was
justified in Jooking upon the employee’s actions as disloyal and thus
had ample grounds for discharging him.

10In this regard, Members Fannung and Penello likened the loss of business here with the loss of business
caused by picketing found by the Board in Edir, Inc , d/b/a Wolfie’s, 159 NLRB 686 (1966), to be protected.

it Member Kennedy would have distinguished Wolfie’s as applying only to off-duty conduct by employees.

12218 NLRB No 125 (Members Fanning and Penello, Member Kennedy dissenting)

13 The employee asserted that he wanted to learn whether the employer had Schlitz’ work in the plant
because the employer’s pressmen were represented by the union, and that he wanted to use that information
In the campaign to orgamze the balance of the employer’s employees by informing them that through select-
1ing the umon they could benefit by obtaining additional work not only from Schlitz, but from other union-
ized companies.
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2. Other Issues

Unlawful employer interference with employee rights can take other
and more subtle forms than discharging an employee for engaging in
protected concerted activity. The fo]]owmg are examples of such
interference as found by the Board.

In Airporter Inn Hotel,** a Board majority held as permissible
employer campaign propsganda a letter disseminated in the course of a
union campaign which, in the final paragraph, stated that employees
should “refuse to sign any union authorization cards” and that they
should “reject the union” if they wanted job security and the best
terms and conditions of employment. The majority found the phrases
“refuse to sign any union authorization cards” and “reject the union”
when taken in the context of the entire letter did not constitute
“instructions or directions’” within the meaning of section 8(c),” but
constituted clauses in two sentences where overall impact was argu-
mentative in nature. According to the majority, the thrust of the final
paragraph, as with the entire letter, was purely informational in
nature, containing no promises of improved working conditions
should the union be defeated, nor threatening any repercussions
should the union be victorious, but merely expressing the employer’s
position that the employees would be better served in terms of
benefits and job security by rejecting the union. The majority observed
that such is precisely the type of campaign propaganda which has
become commonplace in Board elections and which section 8(c) was
designed to protect.

Members Fanning and Jenkins dissented, arguing that the state-
ments in issue clearly amounted to an unlawful order or direction not
to sign cards, especially when read in the context of the entire letter.
In their view, the bulk of the letter sets forth a scenario of a “chain of
deleterious economic events,” triggered by an anticipatory refusal of
the employer to agree to union demands and culminating in
economic strike in which employees would lose their jobs if the
union should win the election. Taken in this light, according to
Members Fanning and Jenkins, the thrust of the advice to refuse to
sign cards and “avoid a lot of unnecessary turmoil” was a threat of
reprisal and thus constituted, in effect, an unlawful 0rde1 or direction
to employees not to sign union cards.

In Mt. Vernon Tanker Co., a Board panel held that the right of an
employee, as set forth.recently by the Supreme Court decisions of

14215 NLRB No 156 (Chairman Miller and Members Kennedy and Penello, Members Fanning and
Jenkins dissenting) ’

51T Leg Hist 1541 (1948)

18 218 NLRB No. 218 (Chairman Murphy and Members Jenkins and Xennedy)
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N.L.R.B. v. J. Weingarten, Inc.,' and Intl. Ladies’ Garment Workers’
Union, Upper South Dept. v. Quality Mfg. Co.,'® to insist on union
representation at an employer-held predisciplinary interview is
applicable in a maritime labor setting. Thus, a ship -captain violated
section 8(a)(1) when he refused a shipboard employee permission to
have a union representative present at a disciplinary interview, and
punished him for his insistence on the presence of his representative.
The Board did limit the right of a representative to those instances
which the employee reasonably believed would result in disciplinary
action.

The Board also recognized that due to the nature of the maritime
environment certain concerted activity, ordinarily protected on land,
would be either unsafe or in violation of a maritime-related statute
if carried out on a ship at sea, and thus unprotected. However, the
Board in this case perceived no threats to safety or violation of law
in the employee’s insistence on the presence of his union agent at a
disciplinary interview.

B. Employer Assistance to Labor Organizations

Section 8(a)(2) makes it unlawful for an employer “to dominate or
interfere with the formation or administration of any labor organiza-
tion or contribute financial or other support to it.”

Under the Board’s Mid-West Piping doctrine,'® an employer faced
with conflicting claims of two or more rival unions which gave rise to
a real question concerning representation violates section 8(a)(2)
and (1) 1f it recognizes or enters into a contract with one of those
unions before 1ts right to be recognized has finally been determined
under the special procedures provided in the Act.

In Kay Jay Corp dfbja McKees Rocks Foodland,® a Board panel
found that an employer faced with conflicting representational claims
of two rival unions violated section 8(a)(2) when it signed a collective-
bargaining agreement with one of the unions based on a majority
card showing by that union. The existence of the rival union claim
gave rise to a question concerning representation which in turn
triggered a duty of neutrality on the part of the employer which it
refused to fulfill. The panel was careful to point out that a rival
claim. would not raise a question concerning representation if it were
merely the “naked claim” of an inactive union, or a claim ‘“clearly

17420 U S 251

184200 S 276

19 Mid-West Piping & Supply Co , 63 NLRB 1060 (1945)

20 216 NLRA No 166 (Members Jenkins, Kennedy, and Penello)
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unsupportable and lacking in substance.”” However, here, the Board
panel found the rival claim to be viable, thus giving rise to the ques-
tion concerning representation since the rival union had once in
the/campaign produced a card majority, had agreed to go to a private
election to determine which union would represent the employees,
and had protested strongly when such election was not held. The
strength of the rival claim was reinforced by a finding by the Board
panel that the employer had not assisted it in its organizational
effort.

In a related case, a Board panel again emphasized the minimal
standards a rival claim may meet in order to raise a question con-
cerning representation. The claim need not be valid or strong enough
to support a duty to bargain. It is enough that the rival claim is not
“clearly unsupportable or specious, or otherwise not a colorable claim.”
Thus, in the context of this case, the panel found that the mere ex-
pressed interest of one union in representing its unit people at a new
plant was cnough to raise the question concerning representation
and thus preclude the employer from entering into a collective-
bargaining agreement with another union covering the employees
formerly represented by the first union at the old plant, even though
that other union had just been certified by the Board as the collective-
bargaining agent for all of the employees at the new plant.

C. Employer Discrimination in Conditions
of Employment

Section 8(a)(3) prohibits an employer from discriminating against
employees “‘in regard to hire or tenure of employment or any term
or condition of employment” for the purpose of encouraging or
discouraging membership in any labor organization. Many cases
arising under this section present difficult factual, but legally un-
complicated, issues as to employer motivation. Other cases, however,
present substantial questions of policy and statutory construction.

1. Discharge for Striking in Violation of Contract

A strike is concerted activity within the meaning of section 7 and
normally the discharge of an employee for engaging in a strike would
violate section 8(a)(3). But an employer may lawfully discharge
employees who engage in an economic strike in violation of the terms
of a valid collective-bargaining agreement.

2 4mertcan Can Co, 218 NLRB No 17 (Members Jenkins, Kennedy, and Penello)
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In Suburban Transit Corp.,? a Board panel held that an employer
violated section 8(a)(3) when it fired a group of employees engaging
in an economic strike in protest over the renewal contract signed with
an incumbent union in the face of what they thought was a real
question concerning representation, even though the collective-
‘bargaining agreement was held by the Board to be valid. The panel
emphasized that the no-strike clause contained therein did not in
this case constitute a waiver of the employees’ section 7 right to
strike. The Board panel reasoned that such waivers will not be readily
inferred unless stated in “clear and unmistakable language to that
effect” in the no-strike clause. It was the opinion of the panel that
the no-strike clause in this case clearly did not contemplate the pro-
hibition of the strike action taken by the employees in question. The
no-strike clause was narrow in scope and prohibited only strikes
authorized by the union while the derivative dispute between the
employer and union was pending within various steps of the grievance
procedure. However, the strike in this case was clearly not authorized
by the union; nor did it arise out of a dispute between the employer
and the union.

Moreover, apart from the terms of the no-strike clause, the Board
panel stated a more general rule that the right of employees to engage
in protected concerted activities for the purpose of changing their
bargaining representatives, as was the case here, cannot be waived
by the incumbent representative.”

A related case * shows how narrowly the Board has construed the
scope of these no-strike clauses. A panel majority found that employees
who honored the picket line of another union were engaged in protected
concerted activity and therefore could not lawfully be disciplined by
the employer, where the employer allegedly based his discipline on a
provision in the contract which said that no employee would be
required to cross a picket line established by a subordinate of the
union to which the emnployees belonged. Refusing to treat this clause,
in essence, as a prohibition against all sympathy strikes ezcept those
of subordinate unicns, the majority found that the union, by expressly
sanctioning sympathy strikes in support of subordinates, never ex-
pressly waived the right of employees to engage in a strike in support
of another union’s picket line. The panel majority also refused to
draw any inferences from the negotiation history or subsequent picket
line conduct which would tend to show that the parties meant to

22218 NLRB No 185 (Members Fanmng, Jenkins, and Penello)

23 The Board cited the Supreme Court’s recent decision of N L R B v Magnavozr Co of Tennessee, 415
U S 322 (1974), which held that a union could not agree with an employer to ban employee distribution of
literature 1n the plant since such would amount to a waiver of the employees’ rights to engage 1n protected
concerted activity to obtain a new bargaining representative

2% Keller-Crescent Co , Dw of Mosler, 217 NLRB No. 100 (Members Fanmng and Jenkins, Member Penello
concurring in part and dissenting in part)
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prohibit all sympathy strikes except those in support of subordinate
unions. Therefore, the majority concluded that the employer violated
section 8(a)(3) when it disciplined employees for refusal to cross a
picket line set up by striking employees belonging to another union.

Member Penello, dissenting on this issue, was of the view that the
sympathy strike of the employees involved herein and their refusal to
cross the picket line of the other union were in breach of the contract
provision and therefore constituted unprotected activity. He would
have found that the language of the clause expressly granted the
employees the right to cross the picket line of a subordinate union of
their international, but “inescapably’” implied that the members were
prohibited from honoring any other picket line. The construction of
the clause, Member Pennello would have found, was supported by
negotiation history and the conduct of union representatives during
the strike in telling members who were continuing to refuse to cross
the other union’s picket line to “honor the contract.”

The thrust of these two cases is that the approach of the Board is
to construe all no-strike clauses very narrowly; unless there is language
contained therein which clearly and unmistakably waives the rights of
employees covered thereby to strike, the strike will be regarded as
protected concerted activity for which they cannot be discharged or
otherwise disciplined by their employer.

2. Other Issues

In Colonval Haven Nursing Home,™ a Board panel concluded that
where a strike was motivated in substantial part by an employer’s
unfair labor practices the employees involved did not lose their status
as unfair labor practice strikers, with the attendant right to prompt
reinstatement upon their unconditional offer to return to work, simply
because an object of the strike may have also been to obtain recogni-
tion or to force an immediate election.

In this case, the regional director dismissed the union’s represen-
tation petition on the ground that the sought-after unit did not yet
contain a representative complement of employees. In response to
that dismissal and in response to the employer’s refusal to settle the
unfair labor practice charges, as alleged by the union, the employees
established a picket line which lasted for about a week longer than
the 30-day maximum grace period provided in section 8(b)(7)(C) of
the Act for filing a petition. The Board panel observed that even
under these circumstances, where a representation petition has been
dismissed, picketing to obtain recognition would not be unlawful.
Although the picketing in this case went beyond the 30-day grace

218 NLRB No. 137 (Members Fanning, Jenkins, and Penello).
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period, the Board panel first noted that no 8(b)(7) charge had ever
been filed and then concluded that the issue had not been sufficiently
litigated to warrant making any findings thereon. Even assuming
arguendo that the union’s picketing may have been unlawful under
section 8(b)(7)(C), the Board panel determined that such conduct
did not outweigh the employer’s unfair labor practices and noted
that the employer did not rely on such conduct in-denying the strikers
reinstatement.

In General Cinema Corp. & its wholly owned subsidiary, Gentilly
Woods Cinema,”® a Board panel found an employer in violation of
section 8(a)(3) of the Act when it was in essence responsible for the
maintenance of a racially discriminatory hiring hall, even though: the
discrimination was not of its own origin. Here, the employer, on the
verge of opening up a new movie theatre, was individually approached
by two locals of the same union, each of which demanded that the new
positions be staffed with its own members. One union was predom-
inately white with a history of discrimination against blacks, both in
terms of admission to membership and job referrals. Its smaller sister
local was exclusively black. The employer chose to recognize the white
local and entered into a collective-bargaining agreement with an
exclusive hiring hall provision. In finding the employer’s actions in
violation of section 8(a)(3), the Board panel held that while an ex-
clusive hiring hall arrangement was not unlawful per se it became so
when operated in a racially discriminatory manner ‘“unrelated to
legitimate union concerns.” To the extent the employer vested the
union with the power to hire in its behalf, the Board panel held it
responsible for the hiring hall’s discriminatory practices, especially
since i1t knew or should have known what those practices were.

As the employer acquiesced in the discriminatory practices of the
white local, it itself discriminated in the hire of employees so as to
encourage membership in the white local and therefore violated
section 8(a)(3).

In Oak Apparel,® a panel majority found that paid union organizers
who applied for, and obtained, work with an employer in order to
organize the employer’s employees were “employees” as defined by
section 2(3) of the Act; therefore, their later discharge for engaging
in protected concerted union activities constituted a violation of
section 8(a)(3). The panel majority recognized their obvious status as
union organizers, given their ultimate motives for seeking employ-
ment, but saw the crucial issue as ‘“not whether they sought . . . an
employment relationship of a permanent nature,” but whether they
were “members of the working class generally.”

%214 NLRB No 147 (Members Fanning, Jenkins, and Penello).
7218 NLRB No 120 (Members Jenkins and Penello, Member Kennedy dissenting)
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Member Kennedy, dissenting, would have found that, given their
status as paid union organizers, and their lack of interest in obtaining
permanent employment with the employer, they were in reality
employees of the union, not of the employer, and therefore were not
“employees” as far as the employer was concerned. In his opinion,
their discharge by the employer was therefore not violative of section

8(a)(3).
D. Employer Bargaining Obligation

An employer and the representative of its employees, as designated
or selected by a majority of employees in an appropriate unit pursuant
to section 9(a), have a mutual obligation to bargain in good faith
about wages, hours, and cther terms and conditions of employment.28
An employer or labor organization respectively violates section 8(a) (5)
or 8(b)(3) if it does not fulfill its bargaining obligation.

1. Unilateral Changes in Conditions of Employment

In six cases decided this report year, the Board was presented with
alleged violations of section 8(a)(5) involving employers’ unilateral
changes in employees’ terms and conditions of employment.

Elm Hill Meats of Owensboro and Hydro-Dredge Accessory Co 29
presented issues of whether unilateral changes made prior to the
issuance of a Board bargaining order were unlawful In Elm Hill, the
employer was ordered by the Board in a prior case in August 1973 30
to bargain with the union at one of its plants as a remedy for the
employer’s other unfair labor practices under N.L.R.B. v. Gissel
Packing Co.3' Prior to issuance of the Board’s order the employer
closed the plant, concededly without bargaining with the union about-
the decision to close or the effects of that decision on the employces.
The issue was, therefore, whether the closing of the plant prior to
issuance of the Board’s bargaining order violated section 8(a)(5). The
Board majority found that it did not because, under the majority
view in Steel-Fab,* a Gissel bargaining order is issued solely to remedy

233 The scove of mandatory collect{ve bargaiming 1s set forth generally in sec 8(d) of the Act It includes
the mutual duty of the parties ‘‘to meet at reasonable times and confer 1n good faith with respect to wages,
hours, and other terms and conditions of employment, or the negotiation of an agreement or any question
ansing thereunder, and the execution of a written contract incorporating any agreement reached 1f requested
by elther party ”” However, neither party is compelled to agree to a proposal or to make a concession

2 Elm Hill Meats of Owensboro, 12lm Hill Meats, Beltz Bros Packing Co , 213 NLRB No 100 (Chairman
Miller and Members Kennedy and Penello, Members Fanmng and Jenkins dissenting), Hydro-Dredge
Accessory Co , 215 NLRB No 5 (Chairman Miller and Member Penello, Member Fanning concurring in part
and dissenting in part)

30 Elm Hull Meats of Gwensboro, 205 NLRB 285

3 395 U S. 575 (1969)

2212 NLRB No. 25 (1974); 39 NLRB Ann. Rep. 22-23, 86-87 (1974).
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8(a)(1) andjor 8(a)(3) violations that have dissipated a union’s
majority and prevented the holding of a fair election and a finding of
an.8(a)(5) violation in such a situation is unnecessary. Therefore,
under Steel-Fab, a bargaining order in such a situation operates only
in futuro and, accordingly, inasmuch as Elm Hill’'s economically
motivated decision to close the plant was made at a time when no
bargaining obligation existed, the employer’s refusal to bargain about
the decision to close or its effects did not violate section 8(a)(5) or
(1) of the Act.

Members Fanning and Jenkins, who concurred in part and dis-
sented in part in Steel-Fab, dissented in Elm Hill, on grounds that
the employer’s bargaining obligation was created as of the time the
aunion had a majority and demanded recognition® and that, therefore,
the employer was under a duty to bargain prior to the Board’s
issuance of its bargaining order. The dissenters also argued that the
majority view would leave an employer free to engage in any sort of
unilateral conduct as long as it acted with sufficient dispatch to
accomplish its purpose before the Board issued a bargaining order.

In Hydro-Dredge, after committing a series of violations of section
8(a) (1) and (3) of the Act and failing to grant the union’s subsequent
demand for recognition, the employer violated section 8(a)(2) of the
Act by drafting and executing a contract with an employee associa-
tion. The administrative law judge found that recognition of the
employee association and other subsequent unilateral changes violated
section 8(a)(5) because the employer’s obligation to bargain with the
union arose when that labor organization demanded recognition.
The panel majority, however, disagreed, on grounds that under
Steel-Fab the obligation to bargain was prospective only. The majority
further found that the unilateral changes in working conditions did
not constirate independent violations of section 8(a)(1) as the General
Couns~i had not so alleged and because a complete remedy, includ-
ing a bargaining order, was to be ordered. Member Fanning, concurring
and dissenting in part, dissented from the majority’s failure to find
that the employer violated section 8(a) (5) and (1) on grounds that
it unlawfully refused to bargain as of the date of the union’s demand
for recognition. Member Fanning furthér dissented from the majority’s
findings that the unilateral changes did not independently violate
section 8(a)(1) on grounds that the employer was on notice that its
conduct was alleged to be unlawful and there was sufficient evidence
adduced at the hearing to warrant a finding of violation of section

8(a)(1).

33 The dissent noted that an exception to this requirement exists where the employer chooses to test the
union’s majority by a Board election in a situation where the employer commits no misconduct Linden
Lumber Div , Summer & Co., 190 NLRB 718 (1971), reversed and remanded 487 F, 2d 1099 (C.A.D.C., 1878),
419 U 8. 301 (1974)
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In AAA Motor Lines,* the employer, after making a timely with-
drawal from a multiemployer bargaining unit, submitted proposals
to the union 2% months prior to expiration of the parties’ then current
collective-bargaining agreement. The union, however, engaged in
dilatory tactics and, in effect, refused to meet with the employer
until bargaining with other employers was concluded. Consequently,
the day after the contract expired the employer unilaterally instituted
certain of the changes it had proposed to the union which involved
matters of immediate concern to the employees. The Board panel,
reversing the administrative law judge, found that under these cir-
cumstances the employer was justified in unilaterally instituting
changes in the employees’ terms and conditions of employment and
did not thereby violate section 8(a)(5) of the Act.

The panel in AAA Motor Lines noted that the changes instituted by
the employer were necessary to avoid losses of certain benefits to
employees, a matter more fully discussed in Ellex Transportation.’
In that case the employer’s employees represented by the Teamsters
were covered, pursuant to a collective-bargaining agreement, under
that labor organization’s health and welfare fund and pension fund.
Prior to expiration of that contract a deauthorization petition was
filed with the Board, and negotiations were suspended pending out-
come of the deauthorization proceeding and subsequent decertification
petition, which was filed after the contract expired. On the date the
collective-bargaining agreement expired the employer ceased con-
tributing to the health and welfare and pension funds, and, at some
date thereafter, made available and implemented its own health,
‘welfare, and pension plan. The administrative law judge found, and
the Board panel agreed, that the employer was not under any obliga-
tion to bargain with the union while a question of representation was
pending, and that consequently the employer’s unilateral institution
of health, welfare, and pension programs for its employees was not
unlawful. Member Fanning, concurring, found that, when the contract
expired, the employer’s employees would have been without any
health, welfare, or pension coverage unless the employer took some
action. Inasmuch as the employer’s conduct merely resulted in unit
employees maintaining, in general terms, the same relative economic
position they had enjoyed under the expired contract, Member
Fanning concluded that the employer did not act unlawfully.

In Leveld Wholesale,® one major issue was whether the emplo'yer
violated section 8(a)(5) of the Act by hiring strike replacements at a

%215 NLRB No 149 (Chairman Miller and Members Fanning and Jenkins)

¥ Ellex Transportation (Formerly Hugh Breeding), 217 NLRB No 120 (Members Kennedy and Penello;
Member Fanning concurring). .

218 NLRB No. 206 (Members Jenkins, Kennedy, and Penelio).
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lower wage than the strikers had received and by refusing to make
contributions on behalf of the replacements to the union’s fringe
benefit fund. The Board panel found that the contract between the
employer and the union had been terminated, relying on the fact,
that, although the contract contained a reopener clause only as to
wages, when the employer treated the union’s proposals on other
issues as a termination of the contract, the union in the course of
bargaining apparently acquiesced in this interpretation and sub-
sequently engaged in a strike which would not have been lawful had
the contract remained in effect. The panel therefore found that the
contractual wage provisions did not apply to the strike replacements,
relying on Imperial Outdoor Advertising.”” As to the employer’s refusal
to make benefit contributions for the replacements; the panel con-
cluded that, inasmuch as the union was concerned with the interests
of the strikers rather than their replacements, and indeed sought
to have the replacements dismissed and the strikers recalled, the
same considerations which justified the employer in hiring replace-
ments at a lower wage rate should be applied to the refusal to con-
tribute to the benefit funds. Accordingly, the panel dismissed the
complaint.

In Dow Chemical Co.® the employer unilaterally instituted a pro-
gram called “Speak Out!”, pursuant to which employees could submit
questions, complaints,-or suggestions to management through a co-
ordinator who would preserve the employee’s anonymity and elicit a
response from the appropriate management official.- A Board panel
majority found that the purpose of the program was not to denigrate or
avoid dealing with the union, and that it did not in fact have that
effect. The majority noted that, insofar as adjustment of grievances
was concerned, “Speak Out!” did not substantially differ from what was
permitted to the employer by the contractual grievance procedure and
that, therefore, the employer’s failure to bargair about its institution
did not violate section 8(a)(5) and (1) of the Act.’® The majority
adopted the administrative law judge’s recommendation that the
complaint be dismissed.

Member Fanning dissented on grounds that under the contractual
grievance procedure the union wmved its right to participate in the
adjustment of grievances only when grievances were presented at the
level of the employee’s immediate supervisor and that at higher levels
of grievance adjustment the union was entitled to be present. However,
the “Speak Out!’ program, which was ccnducted entirely without
union participation, frequently involved adjustments at higher levels

37192 NLRB 1248 (1971) .
3 215 NLRB No 139 (Members Kennedy and Penello, Member Fanning dissenting)

3 The panel majority emphasized, however, that it considered the employer’s failure to notlfy or consult
the union about the program self-defeating and counterproductive.

594-380 O - 75 - 8



102 Fortieth Annual Report of the National Labor Relations Board

of management. Accordingly, Member Fanning would have found that,
by not providing the union an opportunity to be present at ‘“‘Speak
Out!” adjustments, the employer violated section 8(a)(5) of the Act.

2. Successor Employers

The Board continued during this report year to define the circum-
stances under which an employer will be found to be a successor em-
ployer, particularly with regard to issues involving retention of the
previous employer’s employees.

In United Maintenance & M;g. Co.*° at the time the employer
commenced operations all the unit employees of its predecessor were
on strike. The company offered employment to 21 of the 38 strikers
via a form letter dated August 6, 1973, which did not specify what
terms and conditions of employment were being offered. No strikers
presented themselves for employment, and on August 20 the employer
began hiring nonstrikers, at unilaterally instituted terms and condi-
tions of employment. Subsequently, the employer hired some of its
predecessor’s employees and some new employees; from August 20
until October 5, although the number of employees varied, more than
one-half the employee complement consisted of employees of the
predecessor who had been on strike. The employer performed the
same operations using the same facilities as its predecessor and served
some of the same customers, but at all times refused to recognize and
bargain with the union which had been certified within the past year
as representative of its predecessor’s employees. A majority of the
Board, relying on the Supreme Court decision in N.L.R.B. v. Burns
International Security Services,*! found that the employer succeeded to
its predecessor’s bargaining obligations on and after August 28, when
a majority of the employee complement consisted of former employees
of the predecessor, but that the employer had no obligation to bargain
over the initial terms of employment instituted on August 20. In
reaching the former conclusion, the majority found that (1) it was not
determinative that the union and the predecessor had no collective-
bargaining agreement, inasmuch as the source of the bargaining obli-
gation arose from the certification and the fact that a majority of the
employer’s substantially complete -work force had been employed by
the predecessor; (2) although the predecessor had not been operating
for several months before the employer took over operations, a hiatus
in operations is ordinarily material only where there have been sub-
stantial other changes, which did not occur in this case, and, as the
hiatus resulted from the employees’ strike, it did not provide a basis

10214 NLRB No. 31 (Chairman Miller and Members Fanning, Jenkins, and Penello, Member Kennedy

dissenting).
41 406 U.8. 272 (1972).
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for challenging the union’s majority status; (3) the employer com-
menced operations on a smaller scale than its predecessor and, there-
fore, the fact that less than a majority of the predecessor’s unit
employees were hired was not material, inasmuch as the relevant
factor is the percentage of the new employer’s work force which had
previously worked for the predecessor 4) from at least August 28 to
October 5 a majority of the employer s work force had prevmusly been
employed by the predecessor in a certified unit.

With respect to its conclusion that the employer was not obligated
to bargain with the union over the terms of employment instituted on
August 20, the Board majority, citing Spruce Up Corp.** and Anita
Shops dfbja Arden’s,*® found that it would be “pure speculation’ to
conclude that, but for the employer’s refusal to recognize the union,
a sufficient number of the predecessor’s employees would have ac-
cepted employment with the employer so as to establish the union’s
continuing majority status * and the employer’s obligation to bargain.

Member Kennedy dissented, noting that the employer never
employed more than nine of the predecessor’s unit employees, and
found that “there was plainly no substantial continuity of identity in
the work force” after the employer began operations, citing the
Supreme Court decision in Howard Johnson Co. v. Detroit Local Joint
Ezecutive Board, Hotel & Restaurant Employees & Bartenders Intl.
Union, AFL-CI0.% Tn Member Kennedy’s view, one of the criteria
for determining the successorship obligation is whether the new em-
ployer has the same or substantially the same work force, and the
majority ignored this criterion. Member Kennedy further noted that
there was no evidence in the record that the union represented a
majority of the employer’s employees, and, therefore, the policy of the
Act would not be effectuated by issuing a bargaining order.

In Boeing Co.,*® the Board majority concluded that, even if the
employer “intended’” to hire all or substantially all of the predeces-

42209 NLRB 104 (1974), 3 NLRB Ann Rep 91-94 (1974)

#8211 NLRB No 74 (1974), 39 NLRB Ann Rep' 95 (1974)

# Members Fannng and Penello were of the view that the employer was obligated to bargain with the
union when 1t was requested to do so on and after August 13, including bargaimng over the inatial terms of
employment offered by the employer Under their reading of Burns, supra, they would have found a suc-
cessor employer obligated to bargain with the representative of the predecessor’s employees as soon as 1t
manifested an intent to look primanly to the predecessor’s umt employees to fill 1its work force.

Members Fanning and Penello were further of the view that whether a majonty of the predecessor’s
employees was employed by the new employer 1s but one factor to be considered in determining whether a
bargaining obhgation exists Accordingly, they did not believe that in every case there must have been an
absolute majority of the predecessor’s employees before a duty to bargain could be found Chairman Miller
and Member Jenkins took the position that the standard for determimng a new employer’s bargaiming obli-
gation prior to commencing operations 1s (1) how many of the predecessor’s employees are offered and
actually accept employment with the new employer, and (2) the date from which a sufficient number of the
predecessor’s employees manifest their acceptance of the offer of employment and availabihity for work.

65417 U 8 249 (1974) 3

4 214 NLRB No. 32 (Chairman Miller and Members Jenkins and Kennedy; Members Fauning and Penello
dissenting).
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sor’s employees, if that “intention” is conditioned upon lesser wage
rates and benefits the possibility that the old employees will not
accept employment with the new employer is a very real one and,
therefore, quoting Spruce Up, supra, “we do not think it can fairly
be said that the new employer ‘plans to retain all of the employees m
the unit,” as that phrase was intended by the Supreme Court.” Accord-
ingly, the majority ordered that the complaint be dismissed in its
entirety. Members Fanning and Penello, dissenting, found that the
employer continued the predecessor’s operations, using essentially the
same services, plant machinery, equipment, and job functions, and
that the employer continued to perform the contract to which it
succeeded in the same manner as its predecessor. The dissenters con-
tended, quoting their separate dissents in Spruce Up, supra, that
“[sluccessorship does not depend on the employment of a majority of
the predecessor’s employees, but on whether a legally significant por-
tion of the successor’s employment force consists of employees pre-
viously employed in the bargaining unit,” and that if successor status
depended on an-employer’s own decision whether or not to populate
its work force with more than half its predecessor’s employees an
incoming employer could ‘“control too readily its own status under our
Act.” Noting that when Boeing took over operations the predecessor’s
employees comprised more than 39 percent of Boeing’s work force, the
dissent concluded that that percentage constituted a legally significant
portion of the employment force and that, therefore, Boeing was
obligated to recognize and bargain with the union on the date the
former took over the predecessor’s operations. The dissent further
found, reviewing the facts of the case, that Boeing expressed its intent
to retain all or substantially all the former employees. In the view of
the dissent, all that is required is that the new employer ‘“plan to
retain’ the predecessor’s employees, and that such a plan is of neces-
sity preliminary to actual hiring. Finally, the dissen. would have
found that a new employer’s plan to retain employees only on lesser
terms would not vitiate the bargaining obligation and that, therefore,
Boeing violated section 8(a)(5) of the Act by unilaterally fixing wage
rates lower than those the employees had previously enjoyed.

3. Status of Operator on Bankruptcy

In Cagle’s, Inc.,* the employer assumed control of a bankrupt
business under the terms of a management agreement approved by
the Bankruptcy Court. The employer did not commence actual op-
erations until almost a year after the bankrupt closed and when the

7 218 NLRB No. 92 (Members Jenkins, Kennedy, and Penello, Chairman Murphy and Member Fanning
concurring 1n part and dissenting in part).
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employer began operating it did so with completely different owner- .
ship and directors, a new general manager, a majority of new super-
visors, and an initial work force approximately 17 percent the size of
that employed by the bankrupt. The employer also changed produc-
tion methods, installed new equipment, renovated the building, re-
duced and altered the product line, and acquired new customers. In
view of these facts, a majority of the Board disagreed with the
administrative law judge’s conclusion that the employer was an alter
ego of the bankrupt and therefore required to bargain with the union
which had represented the bankrupt’s employees. To the contrary,
the majority found that generally in cases where alter ego status is
found there is either a mere technical change in the identity of the
employing industry or common ownership by two separate entities,
but that in Cagle’s, because of the substantial changes in structure,
ownership, and operation of the bankrupt’s business, and because of
the employer’s financial interest in the success of the operation, suc-
cessorship, rather than alter ego principles, should apply. Accordingly,
the majority, citing the changes noted above, as well as the low per-
centage of the bankrupt’s employees who eventually worked for the
employer and the high degree of turnover among 1t’s employees,
concluded that the employer did not unlawfully refuse to bargain.

Chairman Murphy and Member Fanning, dissenting, would have
found that the employer was an alter ego of the bankrupt, on grounds
that the employer did not purchase the business, but merely operated
it under a terminable contract with the trustee in bankruptcy, who
was himself the alter ego of the bankrupt.

4. Withdrawal of Recognition

Under the Board’s Celanese rule,*® there is a rebuttable presumption
that a union’s majority continues after the first year of recognition.
An employer who withdraws recognition from an incumbent union,
either certified more than a year earlier or voluntarily recognized, may
rebut the presumption by an affirmative showing either that it has a
reasonable basis for doubting the union’s continued majority, on which
it relied in good faith, or that the union did not represent a majority
at the time the employer refused to bargain. However, the issue may
not be raised by an employer in the context of illegal antiunion
activity, or other activity aimed at creating disaffection from the
union or indicating that it was seeking to gain time to undermine the
union. In four cases decided this report year, the Board found occasion
to apply these principles.

8 Celanese Corp of America, 95 NLRB 664 (1951).
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Issues involving whether an employer had objective considerations
warranting a reasonable doubt as to whether a union enjoyed a
continuing majority status were considered by a Board panel in
Bartenders, Hotel, Motel & Restaurant Employers Bargaining Assn.*®
In that case, the employer association had filed a representation
petition which had been dismissed by the regional director, whose
action had been upheld by a majority of the Board. Subsequently,
the employer relied on the following to justify its refusal to bargain:
(1) although the parties had a long history of collective bargaining,
the union had never been certified as representative of the employer’s
employees; (2) less than a majority of the employees had signed dues-
checkoff authorizations as of the time of the refusal to bargain; and
(3) there was employee disaffection with the union. The Board panel
majority rejected all three grounds. With respect to the first, the
majority found that the union’s lack of certification was irrelevant and
that, since the employer had recognized the union and entered into
a bargaining agreement with it, there was a rebuttable presumption
that the union’s majority status continued. As to the employer’s
second argument, the majority found, citing Board and court precedent
that a showing of actual financial support of an incumbent union,
at least where such support is made voluntary, is not the equivalent
of establishing the number of employees who continue to desire repre-
~ sentation by that union, and, therefore, the low number of checkoff
authorizations did not establish a reasonable basis for believing that
the union had lost majority support. The majority further found,
citing Board and court precedent, that the fact that less than a
majority of the employer’s unit employees were union members did
not establish that less than a majority desired union representation.
Finally, the majority was of the view that the employer’s evidence
that 12 of 288 unit employees had complained about the union was
not sufficiently indicative of employee disaffection to constitute an
objective consideration warranting a refusal to bargain. Accordingly,
the majority concluded, the employer offered no evidence showing the
union did not in fact enjoy majority status and demonstrated no ob-
jective considerations warranting a reasonably based doubt as to the
union’s continuing majority status at the time of the refusal to bargain
and, therefore, the refusal to bargain violated section 8(a)(5) of the
Act. : ’
Member Kennedy, dissenting, noted that the union’s refusal to estab-
lish its majority via a Board-conducted election raised a strong
suspicion that the union knew or suspected that it did not represent
a majority of the employees and would not win such an election.

4 Bartenders, Hotel, Motel & Restaurant Employers Bargaining Assn of Pocatello, Idaho & Its Employer-
Members, 213 NLRB No 74 (Members Fanning and Jenkins, Member Kennedy dissenting).

e



LIRS

Unfair Labor Practices 107

Member Kennedy further urged that the ultimate burden of proving
the union’s majority on the date of the refusal to bargain rested on
the General .Counsel, and that the employer produced sufficient
evidence to cast serious doubt on the union’s majority status to shift
that burden back to the General Counsel.’® Thus, the dissent was of
the view that the burden was not on the employer to prove that the
union did not represent a majority, but on the General Counsel to
prove that it did. Member Kennedy thus concluded that the regional
director erred in dismissing the employer’s representation petition
and that the Board erred in upholding that dismissal, inasmuch as
an election would have expeditiously resolved the issue of the union’s
majority status.

In answer to the dissent, the majority emphasized that the em-
ployer did not know until it was stipulated at the hearing that less
than a majority of unit employees were union members, and that
both the Board and the courts require that the employer have a
“serious doubt’’ of the union’s majority “at the time of the refusal to
bargain” in order to justify its conduct.

United Supermarkets,” presented similar issues. In that case, the
employer contended that because only 7 of 13 unit employees had
authorized dues checkoffs as of the date of the employer’s refusal
to bargain with the union, which the employer had previously recog-
nized and with which it had executed a prior collective-bargaining
agreement, the refusal to bargain was justified. The employer also
contended that the figure of seven employees should be reduced to
five because two employees asked how their checkoffs could be
stopped. A majority of the Board, however, concluded that the fact
that less than a majority of unit employees may have authorized
dues checkoffs is immaterial to the issue of majority status, and that
evidence that two employees asked the employer how to stop their
checkoffs did not amount to a withdrawal of acceptance of the union
as bargaining agent. The majority further found that, although the
union instigated a 3-month hiatus in bargaining, this action did
not evidence a loss of interest in representing the employees, par-
ticularly in view of the facts that during that period the union at-
tempted to organize another group of the employer’s employees and
did contact a Federal mediator. The majority finally concluded that
& remark made by a union negotiator that “I don’t believe I had it”
referred to evidence of majority status, not that status itself.

Member Kennedy, dissenting, argued that this remark, quoted by
the negotiator in his testimony at the hearing, was an admission by

3 The dissent viewed the stipulation that only 111 unit employees were dues-paying members as con-
stituting such evidence

€214 NLRB No 142 (Members Fanmng, Jenkins, and Penello, Chairman Miller dissenting, Member
Kennedy dissenting)

/
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the union that it did not represent a majority of employees, and that
such an admission constituted both the basis for the employer’s
reasonable doubt of the union’s majority status and evidence that in
fact such status no longer existed. Member Kennedy further found
that the cancellations of dues checkoffs, at the least, raised doubts
of continued majority and concluded that the majority erred in
finding an unlawful refusal to bargain, emphasizing that an employer
is not only not obligated to bargain with a minority union, but may
not lawfully bargain unless the union represents a majority of the
unit employees. Chairman Miller also dissented, in a separate opinion,
on grounds that the employer had sufficient objective considerations
to reasonably doubt that the union’s majority status continued, but
noted that, despite the employer’s objective considerations, the
General Counsel might prevail if he could meet the burden of proving
that the union did in fact enjoy continuing majority status.

In Guerdon Industries, Armor Mobile Homes Div.,*? a Board panel
majority found that the employer’s withdrawal of recognition,
although based on objective considerations, nonetheless violated
section 8(a) (5) and (1) of the Act because it was not accomplished in
a context free of unfair labor practices. In that case, the employer
began negotiations for a new collective-bargaining agreement with a
certified union in January 1974, prior to the March 31 expiration date
of the parties’ then current contract. On May 1, while negotiations
were still in progress, the employer’s general manager announced to
employees an incentive wage plan, portions of which were immediately
implemented. The union was not consulted before the plan was
announced to employees. Thereafter, on May 9, the employer informed
the union it was filing a petition for a Board-conducted election and
that, pending the Board’s resolution of this issue, it would no longer
bargain. The employer contended this refusal to bargain was justified
because (1) the dues-checkoff figures for March, April, and May 1974
indicated that less than a majority of employees were on checkoff
during those months; (2) a union representative made certain state-
ments indicating doubt of employee support of the union; and (3) a
majority of the unit employees had signed a petition, given to repre-
sentatives of management after the April 29 announcements, which
stated “we no longer wish to be represented by [the union].” The
panel majority found, as in the cases discussed above, that the fact
that less than a majority of unit employees were on dues checkoff was
irrelevant and further found that the employer’s contention that a
unicn representative had admitted the union’s loss of majority was
not supported by credited testimony. However, the majority found
that the employee petition could have constituted a sufficient reason

8218 NLRB No. 69 (Members Fanning andPenello, Member Kennedy dissenting).
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for the employer to have doubted the union’s ccntinued majority
status.® Nonetheless, the majority concluded that the employer, by
unilaterally announcing and implementing the wage incentive plan
before it had such a reasonable doubt, committed a flagrant and
egregious violation of the Act and that, consequently, inasmuch as
the subsequent withdrawal of recognition did not occur in a context
free of serious unfair labor practices, the refusal to bargain violated
section 8(a) (5) and (1).%

Member Kennedy, dissenting, found that both the employer and
the union were genuinely concerned about the lack of support for
the union among the employees; that, had unit employees desired
representation by the union, they would have joined it or otherwise
supported it financially; and that the majority decision failed to
effectuate the policy of the Act favoring the determination of a union’s
majority status by secret election. Member Kennedy further found
that the employer’s alleged unfair labor practice, i.e., the announce-
ment and implementation of a wage incentive plan, was at most a
technical violation inasmuch as the plan was never fully implemented,
and was therefore not the kind of unfair labor practice that would
seriously impede a secret election. Accordingly, the dissent concluded
that the employer did not violate section 8(a)(5) by refusing to bargain
further with the union unless the latter demonstrated its majority
status in a Board-conducted election.

The issue of whether a showing that less than a majority of em-
ployees had authorized dues checkoffs can furnish a basis for a reason-
able doubt of majority support for a union was again considered by a
Board panel in Wald Transfer & Storage Co. & Westheimer Transfer
& Storage Co.* In that case, employers and the union had had a
collective-bargaining relationship for more than 25 years, a factor
relied upon by the majority in finding that the presumption of major-
ity support for the union continued after expiration of the parties’
last collective-bargaining agreement in July 1973.

The employers had stopped implementing checkoffs after July,
and in October the union submitted new checkoff cards, the number
of which did not represent a majority of Wald’s employees; there
was no evidence in the record as to whether the cards reflected a
majority of Westheimer’s employees. The parties continued to bargain,
however, until the bargaining session on April 11, 1974, when & new
contract was about to be finalized and signed. At that meeting the

8 Members Fanning and Penello found the petition did not 1n fact establish loss of majority because the
signatures wete not properly authenticated and 1t was not shown that the employees who signed the petition
were actually in the umit on the date of the employer’s withdrawal of recogmtion

% The majority noted, however, that had the employer’s unfair labor practices not been of a nature to
elther affect the union’s status, cause employee disaffection, or improperly affect the bargaining relationship

itself, the withdrawal of recogmition would not have violated the Act
8218 NLRB No. 78 (Members Fanning and Penello, Member-Kennedy dissenting).
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employers, without explanation, refused to continue bargaining and
did not give the union the reason for their alleged doubts of majority
status until the hearing on the consequent complaint. The majority
of the Board panel, noting that the case arose in a right-to-work
State, reversed the administrative law judge’s finding that the em-
ployers had a reasonable basis for doubting that a majority of the
employees.continued to desire union representation, also noting that
there was no showing that a majority of employees had agreed to
checkoff at any time during the parties’ bargaining history. The
majority also found that the onus was not on the union to prove its
status in a Board-conducted election especially under the circum-
stances of that case; i.e., the failure of the employers to state
the basis of their alleged doubt of majority until after the charge
was filed. The majority concluded that the employers’ action, par-
ticularly in waiting until the final bargaining session to question the
union’s majority, without explaining their alleged doubt, constituted
an unlawful refusal to bargain.

Member Kennedy, dissenting, expressed his view that the union’s
failure to obtain checkoff authorizations from a majority of unit
employees was evidence of lack of union support, emphasizing thauv
after the employers stopped implementing checkoff in July 1973 the
union made no effort to collect dues until January 1974, and that in
January and February dues were collected by the union only from a
“very nominal number” of the employers’ employees. Member
Kennedy found that no purpose would have been served by the
employers’ seeking a Board-conducted election because the Board
would have dismissed the petition, citing Bartenders of Pocatello,
supra, and, therefore, the onus was on the union to provide for prompt
resolution of the issue by seeking an election. In this connection, the
dissent emphasized that the Act favors the policy of encouraging
secret elections, and that the union’s failure to petition for an election
indicated that the union doubted it would win.

In answer to the dissent, the majority concluded that Member
Kennedy confused union membership with union support, and that,
in view of the majority’s finding that the number of dues checkoffs
in.a right-to-work State is not an objective consideration warranting
a reasonable doubt as to the union’s status, the goal of industrial
stability would not have been served by directing an election.

5. Other Issues

In Detroit Edison Co.,’® a Board panel majority held that an employer
violated section 8(a)(5) when it refused to furnish to an incumbent

6 218 NLRB No. 147 (Members Jenkins and Penello; Member Kennedy concurring in part and dissenting
{n part). '
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union copies of aptitude tests administered to employee applicants
for a certain job vacancy and the test scores made by each employee
who took the test, since such data was of possible relevance in con-
nection with the processing of grievances over the reliability of the
test results in disqualifying certain employees for the vacant position.
As part of the remedy, the majority held-that the test papers and test
results had to be given directly to the union, rather than to a qualified
psychologist selected by the union, as had been ordered by the
administrative law judge, since the union, as bargaining agent, had
exclusive authority to administer the collective-bargaining agreement
on behalf of the employees it represented. The panel majority did
specifically recognize the confidential nature of the tests in that it
instructed the union to ‘“see, study, and use” the test papers and
results to the extent necessary to process grievances, but not to
“copy the tests, or otherwise use them, for the purpose of disclosing
the tests or the questions to employees who have in the past or who
may in the future take these tests, or to anyone (other than the
arbitrator) who may advise the employees of the contents of the
tests.” Member Kennedy, concurring in part and dissenting in part,
would have affirmed the decision of the administrative law judge in
its entirety.

In Abex Corp.—Aerospace Dw.” the Board again addressed the
issue of the duty of an employer to bargain over the terms or con-
ditions of employment for previously unrepresented, but recently
Globed, employees. In a similar case handed down in the previous
fiscal year, Federal Mogul Corp., Bower Roller Bearing Div.,*® a Board
majority of Chairman Miller and Members Fanning and Jenkins
found that an employer violated section 8(a)(5) of the Act when it
refused to bargain with the union over such employees. In the instant
case, the very same result was reached by the very same majority.
Six months into a collective-bargaining agreement between the
employer and union covering producticn and mairtenance employees,
a group of salaried fringe employees voted in an Armour-Globe election®®
to become part of the production and maintenance unit and be
represented by the union. Pursuant thereto, the Board issued a certi-
fication stating that the union might bargain for the new employees
as part of the group of employees it currently represented. The
employer refused to bargain over the terms and conditions of employ-
ment now to be applied to the newly included employees, but instead
unilaterally applied the contractual terms and conditions of employ-

8215 NLRB No 114 (Chairman Miller and Members Fanning and Jenkins, Members Kennedy and
Penello dissenting)

% 209 NLRB 343 (1974).

8 Globe Machine & Stamping Co., 3 NLRB 294 (1937), Armour & Co., 119 NLRB 623 (1857).
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ment presently enjoyed by the production and maintenance-employees
to the new employees.

Again, the Board majority of Chairman Miller and Members
Fanning and Jenkins found the duty to bargain for Globed employees.
In so doing, it squarely followed Federal Mogul and adopted the ra-
tionale thereof. In view of the majority, for the Board to allow the
employer to avoid the duty to bargain for the newly acquired em-
ployees and instead require unilateral application of the existing
contract to these employees would be tantamount to compelling
both the employer and union to agree to specific substantive con-
tractual provisions, a power which the Supreme Court in H. K.
Porter Co. v. N.L.R.B.* held as being beyond the authority of the
Board.

Members Kennedy and Penello dissented for much the same reasons
they dissented in Federal Mogul. They argued that, since the fringe
employees under the Board’s certification were to be represented ‘“‘as
part of”’ the production and maintenance unit, their benefits and
working conditions should .be derived from the contract applicable to
that unit. In the opinion of Members Kennedy and Penello, when the
employees herein cast their ballots for union representation in the
Armour-Globe election, they expressed their desire to become part of a
collective-bargaining unit already subject to an agreement made by
its certified representative and the employer. It follows, therefore,
inescapably that the contract terms which concerned all employees in
the unit must have applied to the newly included employees. Members
Kennedy and Penello pointed out that by requiring fresh bargaining
and a separate contract for the newly included employees the Board
majority was effectively imposing a double certification on a single
unit. Given certain fundamental differences between a Globe election
and a conventional representation election, the subsequent duty to
bargain which ordinarily follows the latter does not accompany the
former. The dissenters found H. K. Porter inapposite in that neither
party to the collective-bargaining agreement, the employer or the union,
was being compelled to agree to any substantive provision in a con-
tract. Rather the substantive contractual provisions to be applied to
the Globed employees had already been agreed to by the parties when
they negotiated and signed the preexisting collective-bargaining
agreement.

In Connell Typesetting Co.; Spangler Printers; Pulliam-Marty Typog-
raphers; and M & M Typesetting Co.* a Board panel refused to
find four employers in violation of section 8(a)(5) when they uni-
laterally withdrew from multiemployer negotiations. Restating the

397 U 8 99 (1970).
8212 NLRB No. 140 (Chairman Miller and Members Kennedy and Penello).
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longstanding rule that an employer-member of a multiemployer
bargaining association may not, without the union’s consent, with-
draw from multiemployer bargaining after the commencement of
multiemployer negotiations barring ‘‘unusual circumstances,” the
panel found such unusual ecircumstances in the facts of this case and
thus found the employers’ withdrawal proper. Here, after the start of
negotiations for a new contract, each of 23 employers out of the 36 in
the’ multiemployer complement individually withdrew from the
multiemployer unit and/or signed a separate agreement with the union.
All of these actions were taken with the consent of the union. The total
number of employees affected was 173 out of the original 209-man
complement in the multiemployer unit. Given the union-sanctioned
reduction of the size and scope of the multiemployer unit, the panel
felt it unfair and harmful to the collective-bargaining process.to single
out four employers and force them to deal on a multiemployer basis
with the union, merely because the union, which had consented to
the withdrawal of so many other employers, was unwilling to consent
to the withdrawal of these four employers. In these unusual cir-
cumstances, the Board found no continuing duty by the four employers
to bargain on a multiemployer basis.

E. Union Interference With Employee Rights

Even as section 8(a) of the Act imposes certain restrictions on em-
ployers, section 8(b) limits the activities of labor organizations and
their agents. Section 8(b) (1) (A), which is analogous to section 8(a) (1),
makes it an unfair labor practice for a union or its agent to restrain or
coerce employees in the exercise of their section 7 rights which gen-
erally guarantee them freedom of choice with respect to collective
activities. However, an important proviso to section 8(b)(1)(4A)
recognizes the basic right of a labor organization to prescribe its own
rules for acquisition and retention of membership. During the past
fiscal year, several cases involved this section of the Act.

In one case,” a Board panel considered whether a union’s conduct
in resorting to the courts to enforce an arbitrator’s award was coercive
and a restraint upon employees in the exercise of their section 7
rights and thereby violative of section 8(b) (1) (A). Although the panel
decided that a disputed clause which was the basis of the arbitrator’s
award was violative of section 8(e) of the Act, it concluded that the
union’s resort to the courts was done in good faith to enforce a color-
able contract right and was not the kind of tactic calculated to

2 Retail Clerks Union Local 770, chartered by Retail Clerks Intl Assn., AFL-CIO (Hughes Markets & Saba
Prescription Pharmacy), 218 NLRB No 84 (Members Jenkins, Kennedy, and Penello).
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restrain employees in the exercise of rights guaranteed by section
8(b) (1) (A) of the Act.

Another case,® decided by a Board panel, involved a premature
collective-bargaining contract renewal which had the effect of negating
an employee’s right to revoke a dues-checkoff authorization at the
expiration of. the prior contract. The panel noted that the Act’s
section 302(c) (4) guarantees an employee two distinct rights when he
executes a checkoff authorization: (1) a chance at least once a year
to revoke the authorization, and (2) a chance upon termination of
the contract to revoke his authorization. The panel concluded that in
eliminating the statutorily guaranteed escape period by a premature
contract renewal the union contravened congressional intent as ex-
pressed in section 302(c)(4) and violated section 8(b)(1)(A) of the
Act by causing the employer to dishonor revocation notices of its
employees which were submitted during the previously established
escape period.

In a third case,® the full Board determined that a union violated

section 8(b)(1)(A) of the Act by threatening to discipline and by

imposing court-collectible fines on two former members, who had

duly resigned from the union, because of their postresignation crossing
of a sanctioned picket line and working during a strike.

In their concurring opinion, Members Fanning and Jenkins noted
that the two individuals in the case had duly resigned from the union
before crossing the picket line, they were not on notice that the union
asserted any right to restrict the postresignation conduct of former
members, and the lodge was estopped from asserting that its consti-
tution prohibits postresignation strikebreaking.

Another case ® involved a union’s refusal to represent a laid-off
employee in a job reassignment dispute. The union’s refusal was pur-
suant to an election conducted by the union among member-employees
at the facility at which the layoff occurred. A panel majority found
that such conduct violated section 8(b)(1)(A) of the Act because of
the lack of fairness in the decision-making process utilized by the union
in determining its duty of representation. According to the majority,
the unfairness arose from the fact that the issue of the grievant’s
proper seniority for layoff purposes was determined by a vote of other
employees who would gain individually if they voted against the

83 Atlanta Printing Specialties & Paper Products Union 587, AFL-CIO (Mead Corp.), 215 NLRB No. 15
{Chairman Miller and Members Fanning and Penello)

8t Local Lodge 1994, Intl Assn of Machinists & Aerospace Workers, AFL-CIO (0 K. Tool Co), 215 NLRB
No. 110 (Chairman Miller and Members Kennedy and Penello, Members Fanning and Jenkins concurring
in the result).

8 General Truck Driwers, Warehousemen, Helpers & Automotive Employees, Loc 815, IB1' (Rhodes & Jamte-
son, Ltd ), 217 NLRB No 95 (Members Jenkins and Kennedy, Member Penello dissenting).



Unfair Labor Pracizices 115

grievant. Miranda Fuel® and Vaca v. Sipes® were cited by the
majority. In the majority’s view, the duty of fair representation being
an affirmative duty, the obligations it encompasses cannot be avoided
by delegating the authority to make decisions. Here, the union in
effect delegated this authority to a group of its members who had an
inherent conflict of interest. The union could not, however, according
to Members Jenkins and Kennedy, abdicate the responsibility for
fair treatment of the employees affected by the decision. By selecting
this method for determining its action, the union underwrote the
fairness of the method. In the opinion of Members Jenkins and
Kennedy, the method did not meet the minimum statutory standard
of fairness.

Member Penello, dissenting, stated that the General Counsel pre-
sented no basis for concluding that the union’s action in relying on the
wishes of the member-employees was arbitrary or constituted an
abuse of discretion given the union by its collective-bargaining con-
tract. The majority, in the opinion of Member Penello, substituted
speculation for proof that the laid-off employee was deprived of his
right to participate fully and fairly in the determination of the issue.
Thus, Member Penello could only conclude that the union was acting
out of a legitimate concern for the other unit employees and that it did
not breach its duty of fair representation.

F. Coercion of Employers in Selection of Representatives

Section 8(b)(1)(B) of the Act makes it an unfair labor practice for a
union to coerce or restrain an employer in the selection of its repre-
sentatives for the purposes of collective bargaining or the adjustment
of grievances. Several cases decided by the Board during the past fiscal
year involved this section of the Act.

One case ®® involved a union which disciplined two supervisor-
members who worked behind the union’s picket line during a lawful
strike. Because the two supervisor-members crossed the union picket
line and performed substantially the same duties as they had done
before the strike, which were principally or only supervisory functions
including grievance adjusting, a Board majority found the union
violated section 8(b)(1)(B) of the Act, citing Florida Power.®

Member Fanning, dissenting on the basis of his interpretation of
Florida Power, disagreed with the majority’s conclusions that the

% Miranda Fuel Co , 140 NLRB 181 (1962)
7386 U 8. 171 (1967)
 Chicago Typographical Unwon 16 (Hammond Publishers), 216 NRLB No 149 (Members Jenkins, Ken-

nedy, and Penello. Member Fanning dissenting)
8 Florida Power & Laght Co. v. I.B.E.W., Loc. 641, 417 U.,S. 790 (1974),
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performance of minimal struck work by supervisors is not a legitimate
concern of the union and that its discipline of the supervisors for
performance of such work is prohibited by the Act.

In another case,’ reconsidered in light of the Supreme Court opinion
in Florida Power, a Board panel majority reaffirmed a previous deci-
sion™ that the union violated the Act by fining and expelling a
member who was a supervisor. In so doing, the majority interpreted
Florida Power to mean that where a disciplined supervisor has engaged
only in supervisory activities the discipline violates the Act because
it is reasonably likely that an adverse effect will carry over to the
supervisor’s performance of his collective-bargaining or grievance-
adjusting duties.

Member Fanning, dissenting, noted that the employer was afforded
an opportunity to refuse to hire union members as supervisors, the
opportunity to discharge supervisors for involvement in union affairs,
and the opportunity to incorporate into & contract the permissible
extent of a supervisor-member’s functioning during a strike, but that
it had forsaken such opportunities and thus could not argue that the
union was interfering with its selection of the very representative it
permitted to retain union membership.

In a third case ™ involving Florida Power, a Board panel majority
found that a union violated section 8(b) (1) (B) of the Act by threaten-
ing, charging, and trying employees who worked during & union
strike. The employees involved, writers with the ability to perform
in other capacities such as producing, directing, or editing, were
found to be supervisors.

Member Fanning, dissenting, indicated that section 8(b)(1)(B) was
designed for the sole purpose of preventing unions from forcing em-
ployers into multiemployer negotiations and from dictating to em-
ployers whom they should select to represent them in grievance ad-
justing or collective bargaining. In his view, the union’s conduct was
not proscribed by section 8(b)(1)(B) of the Act.

A Florida Power issue was also raised in a fourth case ™ issued by
the Board during the report year. There, a Board majority in a
supplemental decision and order concluded that a union violated the
Act by fining a supervisor-member for failing to comply with its ‘“no
contract—no work” order and thereafter instituting action against

7 New York Typographical Union 6, Intl Typographical Union, AFL-CIO (Daily Racing Form, a sub-
sudiary of Triangle Publications), 216 NLRB No. 147 (Members Jenkins and Penello, Member Fanning
dissenting)

71 At 206 NLRB 294 (1973).

72 Writers Guidd of America, West (Assn of Motion Picture & Television Producers), 217 NLRB No. 159
(Members Jenkins and Penello, Member Fanning dissenting).

3 Wisconsin Rwer Valley District Council of United Brotherhood of Carpenters & Joiners of America, AFL-
CIO (Skippy Enterprises), 218 NLRB No. 157 (Chairman Murphy and Members Jenkins and Kennedy,
Member Fanning dissenting, Member Penello dissenting).
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the employee in an attempt to collect a fine. In their view, the case
was controlled by the Board’s rationale in A. S. Horner ™ rather thap
by the Court’s opinion in Florida Power. In the former case, a super-
visor-member of the union was fined for working as a supervisor with
a company not having a contract with the union. The Board held this
was unlawful since compliance of the supervisor with union demands
would have meant quitting his job, thereby having ‘‘the effect of
depriving the company of the services of its selected representatives
for the purposes of collective bargaining or the adjustment of griev-
ances.” Noting that the employee in question in the instant case
continued to spend more than a minimal amount of his time in
supervisory functions and performed no struck work of rank-and-file
employees, the majority concluded that compliance of the employee
with the union’s demands would have meant quitting his job and thus
depriving the employee of the services of -its selected representative,
as in A. S. Horner.

Member Fanning, dissenting, viewed the situation as legally no
different than that in Floride Power and, for reasons stated in his
dissenting opinions in several other cases,” would have dismissed the
complaint.

In a separate dissenting opinion, Member Penello would have
dismissed the complaint on the basis of Hammond Publishers, supra,
since, in his view, the supervisor-member in the instant case, unlike
those in Hammond, performed much more than a minimal amount of
rank-and-file work during the period the ‘“no contract—no work”
order was in effect.

In another case ’® involving Florida Power, & Board majority dis-
missed a complaint alleging that unions violated section 8(b)(1)(B)
of the Act by threatening to discipline five member-managers for
-working behind a picket line in support of another union’s strike. The
majority concluded that because of the extent of rank-and-file work
performed by the managers, more than a minimal amount, the
complaint must be dismissed.

Member Fanning concurred in the result only, stating that the
operative test is whether it is reasonable to conclude that the future
manner in which the disciplined supervisor performs his grievance
adjustment or collective-bargaining functions for his employees will
be impaired by union discipline.

™ New Mezico District Council of Carpenters & Jomers of America (A. S Horner), 177 NLRB 500 (1969),
enfd 454 F 2d 1116 (C A 10, 1972).

8 Chicago Typographical Union 16 (Hemmond Publishers) at fn 68, supra, New York Typogrephical Union
6 (Dady Racing Form, a subsidiary of Triangle Publications) at fn 70, supra

" Bakery & Confectionery Workers Intl Union of America, Locs £4 & 119 (Food Employers Council), 216
NLRB No. 150 (Members Jenkins, Kennedy, and Penello, Member Fanning concurring). )

594-380 O - 75 - 9
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In still another case 77 involving Florida Power, a Board majority
dismissed a complaint alleging the union violated section 8(b)(1)(B)
by firing » supervisor-member who worked without a steward in
violation of the union’s bylaws. The supervisor-member engaged in
more than a minimal amount of rank-and-file work during the period
for which he was disciplined.

Member Fanning, concurring in the majority’s result, stated that
in Florida Power the Court held that disciplining supervisor-members
can violate the Act only when it may have an adverse effect on the
supervisor’s conduct as a grievance adjuster or in collective bargaining.
In his view, the complaint must be dismissed because the employee
in question had not adjusted grievances or represented the employer
in collective bargaining.

Member Kennedy, dissenting, would have found that a violation of
section 8(b)(1)(B) occurred because, although the supervisor was
disciplined for performing his normal responsibilities as an employee,
the fine would have had an adverse carryover effect on the future
performance of his duties to adjust grievances and represent the em-
ployer in collective bargaining.

In another Florida Power type case,’® a Board panel majority
dismissed a complaint alleging the union violated the Act by fining
an employee for crossing & union picket line. The rnajority noted
that the supervisor-member did 50-percent rank-and-file productlon
work and 50-percent supervisory work during the strike, and, there-
fore, performed substantially more than a minimal amount of rank-
and-file struck work during the strike.

Concurring only in the result, Member Fanning did not agree with
the majority’s rationale to the extent that it implied that a different
result would be reached had the supervisor-member performed sub-
stantially only supervisory functions.

In one other case’ which also involved Florida Power, a Board
majority decided that the union did not violate the Act when it disci-
plined a supervisor-member for performing rank-and-file struck work
after crossing the union’s picket line. The majority noted that the
supervisor-member was not engaged in performing the duties of, or
acting in the capacity of, grievance adjuster or as a collective-bargain-
ing representative on behalf of the employer when he crossed the
picket line and performed struck work.

7 Unated Brotherhood of Carpenters & Jomners of America, Local Union 14 (Max M Kaplan Properties), 217
NLRB No. 13 (Members Jenkins and Penello, Member Fanning concurring in part, Member Kennedy
dissenting)

% Local Uniwon 1959, United Brotherhood of Carpenters & Joners of America (Aurora Modular Industries),
217 NLRB No 82 (Members Kennedy and Penello, Member Fanming concurring)

" Intl Unton of Operating Engneers, Loc 9, AFL-CIO (Shelton Pipeline & Construction), 213 NLRB No
92 (Members Fanning, Jenkins, and Penello, Chairman Miller dissenting in part)
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Chairman Miller dissented in part as to the majority’s modifica-
tion of the remedy recommended by the administrative law judge. He
agreed with his colleagues that Florda Power, supra, precluded a find-
ing that the fining of supervisors for crossing picket lines constituted an
independent violation of section 8(b) (1) (B) of the Act. But, where the
fining of supervisors or employees was done in furtherance of a course
of conduct found to have been violative of section 8(b)(4)(1)(B), he

"would have granted a remedy designed to restore the status quo which
would have prevailed had the union not acted illegally.

G. Union Causation of Employer Discrimination’

Section 8(b)(2) of the Act prohibits Jabor organizations from caus-
ing, or attempting to cause, employers to discriminate against employ-
ees in violation of section 8(a)(3), or to discriminate against one to
whom unmion membership has been denied or terminated for reasons
other than failure to tender dues and initiation fees. Section 8(a)(3)
outlaws discrimination in employment which encourages or discour-
ages union membership, except insofar as it permits the making of
union-security agreements under specified conditions. By virtue of
section 8(f), union-security agreements covering employees “in the
building and construction industry” are permitted under lesser
restrictions.

One case 8 decided during the report year involved an 8(b)(2) vio-
lation resulting from a union’s act of seeking the displacement of two
employees solely because of their lack of union membership. In finding
the violation, a Board panel majority found the evidence did not sup-
port the conclusion that the work in question was within the jurisdic-
tion of the union and that, in any event, as set forth in the dissents in
Brady-Hamalton Stevedore Co.** and J L Allen Co.,* the existence of a
jurisdictional dispute is not a valid defense to an alleged violation of
section 8(a)(3) or 8(b)(2), mnvolving discrimination by employers
or unions. Chairman Miller, concurring here, although he joined in the
majority opinion in Brady-Hamalton, found the union demand to be
one for preference in employment solely on the basis of union mem-
bership, rather than bona fide jurisdictional claim by a group or class
having a traditional work-related identity. For these reasons he found
Brady-Hamalton to be inapposite

8 Bakery Wagon Drwers & Salesmen Loc 484, IBT (Oroweat Baking Co ), 214 NLRB No 131 (Members
Kennedy and Penello, Chairman Miller concurniing)

81 198 NLRB No 18(1972)

82199 NLRB 675 (1972)
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H. Union Bargaining Obligation

A labor organization no less than an employer has a duty imposed
by the Act to bargain in good faith about wages, hours, and other
terms and conditions of employment. If it does not fulfill this bargain-
ing obligation it violates section 8(b)(3). Several cases decided by the
Board during the past fiscal year involved this section of the Act.

In one case ® a Board majority concluded that, by insisting upon a
stewards provision and striking to obtain it, a union unlawfully
refused to bargain in good faith. The provision created a hiring arrange-
ment under which persons designated by the union would be hired to
serve as stewards. While the majority found that the union has a
legitimate interest in appointing stewards and policing contracts, it
found no legitimate justification for the insisted-upon control over the
hiring process. The majority concluded that the union, by insisting
upon the stewards provision and striking to obtain it, refused to
bargain in violation of section 8(b)(3) of the Act.

Members Jenkins and Fanning, dissenting, found no refusal to
bargain in good faith. In their view, the union was attempting, through
its insistence upon inclusion of the stewards clause, to secure adequate
policing of its contract by union members who were more independent
of the employers than their regular work force. Since it seemed obvious
that a steward should be a union member, they stated any “encour-
agement’”’ of union membership by the clause was undiscernible to
them.

In another case ® a Board panel found that a union violated section
8(b)(3) of the Act by refusing to work overtime for the purpose of
compelling an employer to accept contract modifications without
complying with strike deferral requirements of section 8(d)(4) of the
Act. In so holding, the panel noted that in answering the complaint
the union admitted that it withheld overtime to support certain
economic demands. For the purposes of applying section 8(d)(4),
the panel saw no meaningful distinction between withholding over-
time ‘“‘to support economic demands” and withholding overtime to
terminate or modify a collective-bargaining contract.

In a third case,® a Board panel found a union violated section 8(b) (3)
by refusing to accept and be bound by the terms of a national multi-
employer-multiunion bargaining agreement. In so finding, the panel

83 Local Union 798 of Nassau County, New York, Brotherhood of Painters & Allied Trades, AFL-CIO
(Nassau Dw of Master Painters Assn of Nassau-Suffolk Counties, et al.}, 212 NLRB No 89 (Chairman Miller
and Members Kennedy and Penello, Members Fanmung and Jenkins dissenting)

8 Loc 748, Intl. Union of Electrical, Radio & Machine Workers, AFL-CIO (Randall Bearings), 213 NLRB
No 119 (Chairman Miller and Members Fanning and Penello)

85 Brotherhood of Teamsters & Auto Truck Drwers Loc 70, IBT (Granny Goose Foods, Nahsco, Standard
Brands, Sunshine Biscuits), 214 NLRB No. 135 (Chairman Miller and Members Jenkins and Kennedy)
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noted that the union’s announced intention to withdraw from the
multiemployer-multiunion bargaining unit was ineffective in light
of its insistence thereafter that the employers adhere to certain of the
monetary and benefit increases in the existing bargaining agreement.

I. Prohibited Strikes and Boycotts

The statutory prohibitions against certain types of strikes and
boycotts are contained in section 8(b)(4). Clause (i) of that section
forbids unions to strike, or to induce or encourage strikes or work
stoppages by any individual employed by any person engaged in
commerce, or in any industry affecting commerce; and clause (ii)
makes it unlawful for a union to threaten, coerce, or restrain any
such person, for any of the objects proscribed by subparagraphs (A),
(B), (O), or (D). Provisos to the section exempt from its prohibitions
‘“publicity, other than picketing” and ‘‘primary strike or primary
picketing.”

1. Court Suits as Proscribed Conduct

Several cases decided during the past fiscal year involved com-
plaints which alleged violations of section 8(b)(4)(ii)(B) of the Act
arising out of court suits filed by a union.

In one case,® a Board panel decided that the union did not violate
the secondary boycott provisions of the Act by threatening to sue an
employer unless it complied with a subcontracting clause of a collective-
bargaining agreement by ceasing to do business with another employer,
or by filing suit based on an alleged breach of contract and seeking an
amount greatly in excess of lost wages or fringe benefits. In so holding,
the panel found no evidence that the union’s threat to sue was a
groundless threat simply calculated to unlawfully harass and coerce
the employer. As to the contention that the claim was excessive, the
panel remarked that the final determination of damages suffered
would be made in the court where the suit was pending on the basis
of rules of evidence and according to the law of damages obtaining in
that jurisdiction.

In another case,® the same Board panel concluded that a union’s
conduct in resorting to the courts to enforce an arbitrator’s award
was not the kind of illegal secondary activity prohibited by the
secondary boycott provisions of the Act. In so holding, the panel

8 Los Angeles Bldg & Constr Trades Councit, AFL-CIO, IBEW, Loc 11 (Noble Fleciric), 217 NLRB
No 139 (Members Jenkins, Kennedy, and Penello).

8 Retail Clerks Union Loc 770, chartered by Retail Clerks Intl Assn , AFL-CIO (Hughes Markets & Sabe
Prescription Pharmacy), 318 NLRB No 84 (Members Jenkins, Kennedy, and Penello).
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noted the union’s contention that its conduct was based on a lawful
primary work-protection clause and further noted that the union’s
resort to the court system was in good faith to enforce a colorable
contract right.

2. Identification of Primary Employer

The prohibition against secondary boycotts is intended to protect
neutral or secondary employers from being drawn into a primary
dispute between a union and another employer. Therefore, the iden-
tification of the employer with whom the union has its primary
dispute frequently becomes the crucial issue in secondary boycott cases.

Several cases decided during the past fiscal year involved the
Board’s right-of-control doctrine. Under this doctrine, an employer
is presumed to be a ‘“neutral” if that employer, when faced with
coercive demand from its union, is powerless to accede to such a
demand except by bringing pressure on an independent third party.
In applying this doctrine, a Board panel concluded in one case %
that a union violated the secondary boycott provisions of the Act
by coercing two subcontractors with the object of forcing them to
cease doing business with their general contractor because the general
contractor retained for its own employees the operation of temporary
electrical power at two construction sites. The panel concluded that
the union’s pressure was undertaken for its effect elsewhere inasmuch
as the two subcontractors were incapable of awarding to the union’s
members work that had been retained by the general contractor,
work never theirs in the first instance. Therefore, the panel, in finding
the violation, stated that the pressure was secondary in its reach,
directed at employers powerless to accede, and thus neutral.

In another case % involving the right-of-control doctrine, a Board
majority sffirmed an administrative law judge’s decision that a
union violated the secondary boycott provisions of the Act by apply-
ing pressure to contractors and the contractors’ employees to enforce
a collective-bargaining provision which had the effect of terminating
the employees’ work on fully finished modular homes. The adminis-
trative law judge, relying on George Koch,*® found that the pressured
contractors were neutrals as they were incapable of acceding to the

)

8 Intl. Brotherhood of Electrical Workers, Loc. 601, AFL-CIO (Atlas Construction Co.), 216 NLRB No 73
(Members Jenkins, Kennedy, and Penello).

8 Unated Brotherhood Carpenters & Joiners of America, Loc 112, and its agent, Southwest Bldg Trades
Council of Montana, AFL-CIO (Summat Valley Industries), 217 NLRB No 129 (Members Fanning, Jenkins,
and Penello, Member Kennedy concurring in part and dissenting in part)

% Local Union 488, United Assn. of Journeymen & Apprentices of the Plumbimg & Pipe Fiting Industries
(George Koch Sons), 201 NLRB 59 (1973), enfd 490 F 2d 323 (C.A 4, 1973)
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union’s work assignment demands. He therefore concluded that the
‘actions taken against them and their employees had a secondary
object and were unlawful.

In a concurring opinion, Member Kennedy agreed with the
secondary boycott finding but would have found additionally that
the union violated section 8(e) of the Act.

In a third case ® involving the right-of-control doctrine, the
Board adopted an administrative law judge’s order dismissing the
complaint. The case involved a protest on a construction project by
employees of a subcontractor who had lost their jobs on the project.
The loss of employment resulted from conduct, by the general con-
tractor and the union that represented the general contractor’s
employees, which had as its purpose displacement of the subcon-
tractor’s employees. The union and the general contractor were
aided by a second subcontractor. Chairman Miller and Member
Penello, in a separate opinion, concurred in the view that specia
facts in the case spelled out a sufficient degree of control over assign-
ment of the disputed work by the general contractor so that it could
not properly be considered a ‘“neutral,” but was, instead, a primary
disputant. Agreements the general contractor had signed with both
subcontractors showed a joint employer relationship. Thus, the
Board concluded that the union’s conduct was not unlawful

In a fourth case  involving identification of the employer at which
the union’s conduct was directed, a Board panel majority upheld the
dismissal of a complaint alleging that a union committed illegal
secondary conduct by picketing an armed forces installation where
contractors were engaged. The majority found that the union picketed
to publicize a dispute it had with Government agencies without an
object of forcing anyone to cease business with another. The majority
further noted that the dispute, which concerned the Government
agencies’ requirement that union, but not nonunion, firms comply
with certain affirmative action apprenticeship programs, long ante-
dated the union’s picketing.

Member Kennedy, dissenting, concluded that the union’s dispute
was with nonunion firms which did not employ apprentices,.and that
the union’s picketing violated the Act since it was directed against
neutrals to pressure them not to do business with the primary Govern-
ment employer and to pressure employees of neutrals to withhold
their services.

ot Loc 868, IBT (Roslyn Amertcana Corp ),214 NLRB No 129 (Members Fanmng and Jenkins, Chairman
Miller and Member Penello concurring separately)

%2 Brotherhood of Painters, Decorators & Paperhangers of America, Local Union 171, AFL-CIO (Cenlric
Corp ), 218 NLRB No 146 (Members Jenkins and Penello, Member Kennedy dissenting)
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3. Indicia of Objective

In one case % presenting a situation involving picketing at common
situs locations, where business was carried on by both the primary .
and neutral employers, the Board had occasion to determine whether
a union’s conformance with Moore Dry Dock standards * shielded a
union’s picketing activities. A Board panel majority found that the
union violated the Act by unlawfully picketing two construction
projects to force cessation of business by neutral subcontractors. The
majority noted that the general contractor was engaged in its normal
business only at its office rather than at the common situs where all
the construction work was performed by the subcontractors. Thus,
they concluded that the picketing was unlawful since it did not con-
form to the Moore Dry Dock requirement that it occur when the
primary employer was engaged in its normal business at the situs
of the dispute.

Acting Chairman Fanning, dissenting, would have found that the
picketing did conform to Moore Dry Dock tests. He noted the
situs of the dispute was the situs of the construction work undertaken
by the general contractor and would have dismissed the complaint.

In another case ® involving the Moore Dry Dock tests, a Board
majority dismissed allegations that the union unlawfully picketed a
neutral employer with the object of forcing that employer to cease
doing business with a primary employer with whom the union was
attempting to secure a collective-bargaining agreement. The full
Board agreed that the only Moore Dry Dock criterion in dispute was
whether the picketing was reasonably close to the situs of the dispute.
The majority concluded that the union by picketing reasonably close
to the situs of the primary dispute, in front of those entrances of the
neutral’s building where employees and business associates of the
primary employer would normally enter and leave, fully met the
Moore Dry Dock standards.

Members Kennedy and Penello, dissenting, found that the picketing
did not satisfy the Moore Dry Dock standard that it be limited to
places reasonably close to the situs of the dispute. In their view, the

93 Los Angeles Bldg & Constr Trades Council, AFL-CIO (Sdver View Associates), 216 NLRB No 55
(Members Kennedy and Penello, Acting Chairman Fanning dissenting)

% Sarors’ Union of the Pacific, AFL (Moore Dry Dock Co ), 92 NLRB 547 (1950}, 1n which the Board, in
order to accommeodate lawful pnmary picketing while shielding secondary employers and their employees
from pressures in controversies not their own, laid down certain tests to establish common situs picketing
as primary (1) the picketing must be stnctly hmited to times when the situs of the dispute 1s located on the
secondary employer’s premises, (2) at the time of the picketing the primary employer must be engaged in
its normal business at the sttus, (3) the picketing must be hmited to places reasonably close to the location
of the situs; and (4) the picketing must clearly disclose that the dispute 1s with the primary employer

% Wire Service Guild, Loc 222, Newspaper Guild, AFI~-CIO-CLC (Miwmi Herald Publishing Co ), 218
NLRB No. 186 (Chairman Murphy and Members Fanning and Jenkins, Members Kennedy and Penello
dissenting).
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situs of the dispute was the suite of offices leased by the general
contractor and the union should have requested, or responded to the
neutral’s request, that the union picketing be confined to the corridor
closest to the leased offices inside the building.

In a third case % involving indicia of & union’s objective in picket-
ing, a Board panel majority dismissed a complaint alleging that a
union violated the Act by picketing a general contractor to force it to
cease doing business with its nonunion subcontractors. The majority
observed that it is well settled that a union has the right to picket to
compel an employer to execute a labor agreement containing a sub-
contracting clause valid under the construction industry proviso to sec-
tion 8(e), as Jong as it does not have the additional objective of forcing
an employer to cease doing business with “an existing and identified
nonunion subcontractor.”- ¥ In so holding, the majority noted that no
unlawful objective could be found since it was not shown that the
picketing union was aware of the existence and identity of nonunion
subcontractors on the-picketed site.

In the view of Member Kennedy, who dissented in part, it was
immaterial that the union did not know that there were nonunion
subcontractors on the job since the union was liable for reasonably
foreseeable consequences of its conduct, which included the general
contractor’s act of terminating its contracts with nonunion
subcontractors.

J. Jurisdictional Dispute Proceedings

Section 8(b)(4)(D) of the Act prohibits a labor organization from
engaging in or inducing strike action for the purpose of forcing any
employer to assign particular work to “employees in a particular
labor organization or in a particular trade, craft, or class rather than
to employees in another labor organization or in another trade, craft,
or class, unless such employer is failing to conform to an order or
certification of the Board determining the bargaining representative
for employees performing such work . . . .”

_ An unfair labor practice charge under this section, however, must
be handled differently from a charge alleging any other type of unfair
labor practice. Section 10(k) requires that parties to a jurisdictional
dispute be given 10 days, after notice of the filing of the charge with
the Board, to adjust their dispute. If at the end of that time they
are unable to “submit to the Board satisfactory evidence that they

8 Los Angeles Bldg & Consir Trades Counci (Joseph Freed & Benjamin H Werber, djb/a B & J Investment
Co ),214 NLRB No 86 (Members Jenkins and Penello, Member Kennedy dissenting in part )

¥ Northeastern Induna Bldg. & Constr. Trades Council, et al. (Centlivre Village Apartments), 148 NLRB
854, 858 (1964).
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have adjusted, or agreed upon methods for the voluntary adjustment
of, the dispute,” the Board is empowered to hear the dispute and
make an affirmative assignment of the disputed work.?

Section 10(k) further provides that pending 8(b)(4)(D) charges
shall be dismissed where the Board’s determination of the underlying
dispute has been complied with or the parties have voluntarily
adjusted the dispute. An 8(b)(4)(D) complaint issues if the party
charged fails to comply with the Board’s determination. A complaint
may also be issued by the General Counsel in the event recourse to
the method agreed upon to adjust the dispute fails to result in an
adjustment.

1. Availability of Agreed-Upon Method of Adjustment

Of interest among decisions made by the Board during the report
year were several in which the Board considered whether to dismiss
10(k) proceedings based on the contention that the disputing parties
had contractual provisions to settle work assignment disputes
voluntarily. .

In one case * a Board majority quashed a notice of hearing, finding
that all parties agreed to be bound by a determination of the Impartial
Jurisdictional Disputes Board (IJDB). The IJDB was constituted
by an agreement executed between the Building & Construction
Trades Department, AFL-CIO, and a number of employer associa-
tions. Despite an alleged private agreement between two competing
unions not to utilize the IJDB in the event of a jurisdictional dispute,
the Board majority noted that the two unions were members of the
Building and Construction Trades Department and were bound by
article X of the department’s constitution which required that jurisdic-
tional disputes such as the present one be submitted to the IJDB.

Members Jenkins and Kennedy, dissenting, stated that any in-
consistency between article X and the agreement of the two unions
not to utilize the IJDB should be resolved by the department and
not by the National Labor Relations Board. In view of the agreement
of the two unions not to utilize the IJDB, the dissenters would have
found that no “agreed-upon method” for voluntary adjustment of
the present dispute existed.

8 N IL R.B v. Radio & Television Broadcast Engineers Uniwon, Loc 12{¢, IBEW [CBS], 364 U.S. 573
(1961), 26 NLRB Ann. Rep 152 (1961) _

9 Sheet Metal Workers Local Union 8569, a/w Sheet Metal Workers’ Intl Assn , AFI-CIO (Fit Piping), 217
NLRB No 164 (Chairman Murphy and Members Fanning and Penello, Members Jenkins and Kennedy
dissenting).



Unfair Labor Practices 127

In a similar case,! the same Board majority found that all parties
agreed to be bound by a determination of the IJDB and, accordingly,
quashed the notice of hearing. Despite an alleged private agreement
between the two competing unions, the majority found no evidence
that either union had withdrawn from the Building and Construction
Trades Department or had formally notified the IJDB that it would
not submit to the authority of that forum for the resolution of its
jurisdictional disputes. Accordingly, the majority concluded, article
X of the constitution of the department must control and there re-
mained in effect a peviously established method, “agreed upon’
within the meaning of section 10(k) of the Act, for resolving the juris-
dictional dispute.

Member Jenkins, dissenting.in part, stated that, in his view, the
‘picketing in question was directed to the employer’s failure to pay
prevailing wage rates rather than to an assignment of work, and -that
.this was not the type of. controversy Congress intended the Board to
resolve pursuant to section 8(b)(4) (D). and section 10(k) of the Act.

Member. Kennedy also dissented, for reasons stated in the dissent
in Elt Piping, supra, and would have proceeded to the merits of this
dispute.

2. Other Issues

Of interest among jurisdictional dispute cases decided during the
report year was one case ? which involved the issue of whether a
dispute existed in view of a disclaimer by one of the unions as to the
work in question A Board majority quashed the notice of hearing,
finding that the union had effectively renounced its claim to the work
in dispute, thereby dissolving the jurisdictional dispute. In the view
of the majority, the disclaimer was not impugned by the union’s
refusal to disclaim similar work at future jobsites, without evidence
that the union intended to secure the work at other sites by proscribed
means. The majority noted that there was no evidence from which
it could reasonably be inferred that the union intended to secure the
disputed work by unlawful means at future jobsites; indeed, the union
had made it clear that it intended to submit all jurisdictional dis-
putes to the IJDB, which the parties had voluntarily agreed to employ
for the resolution of such disputes and which is the method preferred
by Congress in section 10(k) of the Act.

1 Construction, Production & Muntenance Laborers’ Uniwon, Loc $83 of the Laborers Intl Umiwon of North
America, AFL-CIO (Industrial Turf), 218 NLRB No 80 (Chairman Murphy and Members Fanmng and
Penello, Member Jenkins concurring and dissenting in part, Member Xennedy dissenting)

2 Local Union 65, Sheet Metal Workers Inil Assn , AFL-CIO (Gidbert Phillips, Inc), 213 NLRB No. 76
(Members Fanmng, Jenkins, and Penello, Chairman Miller and Member Kennedy dissenting)
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Chairman Miller and Member Kennedy, dissenting, would have
found that no effective disclaimer existed since the union’s disclaimer
related to nothing more than one jobsite where the work was already
done. Thus, they would have determined the jurisdictional dispute
which, in their view, existed.

K. Requirement of Pay for Services Not Performed

Section 8(b) (6) forbids a labor organization or its agents ‘“to cause
or attempt to cause an employer to pay or deliver or agree to pay or
deliver any money or other thing of value, in the nature of an exaction,
for services which are not performed or not to be performed.”

In one case® decided during the past fiscal year, a Board panel
found that a union violated section 8(b)(6) of the Act by forcing an
employer to hire an employee and to pay him money for services
which the employer did not need and which the employee did not
perform or offer, in good faith, to perform. The landmark Supreme
Court decisions in the companion cases of American Newspaper Pub-
lushers * and Gamble Enterprises ® were distingushed from the instant
one. The cited cases, the panel commented, make it clear that
“relevant services” must be contemplated in return for a labor or-
ganization’s demand for pay to its members to escape the sanctions
of section 8(b)(6). Here, all parties, including the union, knew that
the employee performed no work for the employer. Accordingly,
unlike the cited cases, the panel concluded an 8(b)(6) violation existed
here.

L. Recognitional Picketing

Section 8(b)(7) of the Act makes it an unfair labor practice for a
labor organization which is not the certified employee representative
to picket or threaten to picket for an object of recognition or organi-
zation in the situations delineated in subparagraphs (A), (B), and (C)
of that section. Such picketing is prohibited as follows: (A) where
another union is lawfully recognized by the employer and a question
concerning representation may not be appropriately raised under
section 9(c); (B) where a valid election has been held within the
preceding 12 months; or (C) where no petition for a Board election
has been filed “within a reasonable period of time not to exceed thirty
days from the commencement of such picketing.” This last subpara-
graph (C) has two provisos: The first provides that if a timely petition

3 Toc 468, IBT (J R Stevenson Corp),212 NLRB No 145 (Chairman Miller and Members Kennedy and
Penelio)

¢ American Newspaper Publishers Assn v. NLR B, 345 U S 100 (1953)

SN LR.B. v Gamble Fnterpriges, 345 U 8 117 (1953)
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is filed the representation proceeding shall be conducted on an ex-
pedited basis; the second provides, however, that picketing for infor-
mational purposes, as set forth therein, is exempted from the
prohibition of that subparagraph unless it has the effect of inducing
work stoppages by employees of persons doing business with the
picketed employer.®

1. Picketing by Union Recognized Under Section 8(f)

Several cases decided during the report year involved picketing by
3 union recognized under section 8(f) of the Act This section allows
prehire agreements in the construction industry notwithstanding that
the majority status of the union has not been established.

In one case,” 2 Board panel found a union violated section 8(b) (7) (C)
of the Act by picketing to enforce a noneffective 8(f) contract without
being certified as the representative of the picketed employer and
without a petition for an election being filed within a reasonable time.
The panel reasoned that to allow the union to picket to enforce an
8(f) agreement, which the employer chose to ignore as to nonunion
jobs, would be to permit the union to do by indirection what it could
not do directly. Thus, the panel noted that the union could not enforce
an 8(f) agreement by means of obtaining a bargaining order and that
to allow the union to force the employer to bargain with it by picketing
would, in effect, nullify prior Board decisions that such contracts
are voidable by either party if a union never obtains majority status.

In another case ® involving an 8(f) agreement and a union which was
not currently certified, a Board panel majority found that the union’s
preelection picketing was for a proscribed organizational or recogni- -
tional object and would have been violative of section 8(b)(7)(C)
had it continued for more than 30 days without the filing of an election
petition. The panel majority further found that the union violated
section 8(b)(7)(B) by picketing after the regional director certified
the results of a valid electionl which had been held within the pre-
ceding 12 months. The panel majority noted that, in an effort to
extricate itself from an 8(f) agreement with which it was dissatisfied,
the union picketed the employer to force the latter to accept new
contract terms. This, the majority commented, was tantamount

8 The sccond proviso to sec 8(b)(7)(C) states “That nothing in this subparagraph (C) shall be construed
to prohtbit any picketing or other publicity for the purpose of truthfully advising the pubhe (ncluding
consumers) that an employer does not employ members of, or have a contract with, a labor organzation,
unless an effect of such picketing 1s to induce any individual employed by any other person in the course
of his employment, not to pick up, deliver or transport any goods or not to perform any services ”’

7 Loc 193, Intl Assn of Bridge, Structural & Ornamental Iron Workers, AF L-C10 (Hgdon Contracting Co.),
218 NLRB No 5 (Members Jenkins, Kennedy, and Penello)

8 Loc 86, Brotherhood of Painters, Decorators & Paper Hangers of America (Carpet Control), 216 NLRB
No 190 (Members Kennedy and Penello, Member Fanning dissenting).
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to a repudiation by the union of the existing 8(f) agreement and to
compelling renewed recognition of it by the employer under a new
agreement with different terms. The picketing, therefore, was found
to have a recognitional object within the meaning of section 8(b)(7)
(C), the expedited election which the union lost was found to have
been properly directed, and the union’s continued picketing there-
after was held unlawful.

Dissenting, Member Fanning would have found the union’s picket-
ing was for what it believed to be a breach of contract by the em-
ployer and not for a recognitional or an organizational objective
because the union was already recognized, and that the picketing
would not have violated section 8(b)(7)(C) had it continued for
more than 30 days without the filing of a petition for an election.
Since section 8(b)(7) (B) cannot be violated without a previous valid
election and since an election which has been expedited is valid only
if the picketing would have violated section 8(b)(7)(C), Member
Fapning would have dismissed the complaint.

2. Garment Industry Exemption

Several cases decided during the report year involved the garment
industry proviso to section 8(e) of the Act. Because of special organiz-
ing problems in the garment industry, Congress specifically authorized
unions in that industry to engage in otherwise prohibited conduct to
force jobbers to execute agreements requiring them to use only union
contractors.

In one case,” a Board panel dismissed an 8(b)(7)(C) complaint
since the union’s only objective in picketing was to force a jobber in
the apparel industry to execute a jobber’s contract and thereby agree
to send its fabrication work exclusively to union contractors. The
panel stated that this objective was protected by the garment industry
proviso contained in section 8(e), and was not in any way prohibited
under section 8(b)(7) (C).

In a similar case,!® a Board panel dismissed a complaint that a
union violated the Act by picketing an employer for more than 30
days without filing a petition for an election, in order to force the
employer to recognize or bargain with the union. Relying on the
above case, the panel found that the union did not violate section
8(b) (7)(C) when it picketed the employer, a jobber in the garment
industry, to force the employer to agree to use union contractors.
Since the panel concluded that the union’s picketing had neither a

¥ Joint Board of Coat, Sut & Alwed Garment Workers’ Unions, ILGWU (Hazantown), 212 NLRB No 106
(Chatrman Miller and Members Fanning and Jenkins)

10 San Francisco Jownt Board ILGWU (San Francisco Shirt Works), 218 NLRB No 33 (Members Fanmng,
Jenkins, and Penello).
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recognitional nor an organizational objective, the complaint was

dismissed.
3. Other Issues

Other unusual cases which involved recognitional picketing issues
were decided by the Board during the report year.

In one case," a Board panel majority found that a union unlawfully
threatened to picket and picketed an employer with the object of
forcing the employer to recognize and bargain with a building and
construction trades council at a time when the council was not cer-
tified as representative of the employer’s employees and when the
employer had lawfully recognized other unions. In so holding, the
panel majority rejected the council’s argument that its picketing did
not have the proscribed recognitional object and was conducted only
to preserve area standards of having all employers in the industry
sign the .council’s usual and customary subcontracting agreement. In
the majority’s view, the union’s contention had already been rejected
by the Board in several prior cases.'

Chairman Miller, dissenting, would not have found an improper
recognitional motivation. He noted that the entire evidence with
respect to the council’s recognitional objective was the wording of the
proposed agreement itself and that, unlike the broadly worded lan-
guage in Dallas, supra, the wording of the council’s proposed subcon-
tracting agreement was limited to “work which the contractor does
not perform with his own employees, but uniformly subcontracts to
other firms.”

In another case,”® a Board panel found that a union not only unlaw-
fully picketed an employer at oneocation as admitted, but also com-
mitted illegal conduct by engaging in identical picketing for the same
object at the employer’s other locations. The panel found unpersuasive
the union’s argument that section 8(b)(7) (C) was violated only at the
single location at which picketing lasted in excess of 30 days, when
picketing at all locations was for a single recognitional object encom-
passing all of the employer’s stores. Section 8(b)(7)(C), the panel
stated, limits the union’s recognitional picketing to a period not to
exceed 30 days’ duration and such limitation cannot be 1gnored simply
because a single question concerning, representation ranges over a
number of geographical locations. '

1t North Central Montana Bldg & Constr Trades Councd (Sletten Construction Co ), 215 NLRB No 130
(Members Jenkins and Kennedy, Chatrman Miller dissenting)

12 Dallas Bldg & Constr Tradez Council (Dallas County Constr Employers’ Assn ), 164 NLRB 938 (1967),
Lane-Coos-Curry-Douglas Counties Bldg & Constr Trades Council (Eugene Contractors Assn ), 165 NLRB
538 (1967)

13 Retail Clerks Store Employees Union Loc 1407, as chartered by Retail Clerks Intl Agsn (J. M Balter Co.
d/b/a Jaison’s), 215 NLRB No 77 (Chalrman Miller and Members Fanmng and Penello).
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M. Hot Cargo Clauses

Section 8(e) makes it an unfair labor practice for an employer and &
unich to enter into any contract or agreement, express or implied,
whereby such employer ceases or refrains, or agrees to cease or refrain,
from bhandling, using, selling, transporting, or otherwise dealing in any
of the products of any other employer or to cease doing business with
any other person. It also provides that any contract ‘“entered into
heretofore or hereafter containing such an agreement shall be to such
extent unenforceable and void.” Exempted by its provisos, however,
are agreements between unions and employers in the “construction
industry relating to the contracting or subcontracting of work to be
done at the site of the construction, alteration, painting, or repair of
a building, structure, or other work,” and certain agreements in the

“apparel and clothing industry.” Two cases decided by the Board
during the past fiscal year involved this section.

In one case, a Board majority dismissed an 8(e) complalnt Whlch
alleged that a union unlawfully entered into a particular provision of
a collective-bargaining agreement and unlawfully threatened contrac-
tors with an object of forcing them to agree to such provision. The
union contended that it was seeking only to preserve work historically
and traditionally performed by its carpenter members against the
advent of modular housing. .

Member Kennedy, dissenting, would have found a violation of
section 8(e) on the ground that the work the union sought was not
work which its members had historically and traditionally per-
formed since, in his view, fully finished modular homes are technologi-
cal innovations.

In a second case,” a Board panel ma]orlty concluded that unions
violated the Act by threatening and coercing an employer with an
object of fofcing it to enter into an agreement prohibited by the Act’s
section 8(e) concerning hot cargo provisions, and by insisting as a
condition of executing a contract with the employer that it enter into
an agreement that the contract cover employees in a unit currently
represented by another union. The panel majority stated that, the
unions sought contract provisions giving them control over the em-
ployers or persons whose equipment may be used on construction
work, irrespective of whether the operator of the equipment is, em-
ployed by a signatory or a stranger to the agreement. The provisions
constituted an agreement to cease doing business with certain other

4 United Brotherhood of Carpenters & Joiners of America, Loc. 112, and its agent, Southwest Bldg Trades
Council of Montana (Summit Valley Industries), 217 NLRB No 129 (Members Fanmng, Jenkins, and Penello,
Member Kennedy concurring in part and dissenting in part).

16 I'ngl. Union of Operaiing Engineers, Locs 542, 54%-A, 648-B (York County Bridge), 216 NLRB No. 67
(Members Jenkins and Penello, Acting Chairman Fanning dissenting)
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persons, in situations not involving loss of work to employees repre-
sented by the unions, and to that extent is prohibited by section 8(e),
the panel majority ruled. Acting Chairman Fanning, dissenting, would
have found that the union’s object in refusing to refer employees to
the employer was to compel two employers, which were dual com-
panies, to bargain for all their employees in a single unit. In his view,
the evidence did not support the conclusion that an additional and
unlawful object was to require the employer to sign a contract con-
taining provisions prohibited by section 8(e).

N. Prehire Contracts

Section 8(f) allows prehire agreements in the construction industry
by permitting an employer “engaged primarily in the building and
construction industry”’ to enter into a collective-bargaining agreement
covering employees “engaged (or who, upon their employment, will
be engaged)’’ in that industry. Such an agreement may be entered into
only with a labor organization ‘“of which bulding and construction
employees are members,” but is valid notwithstanding that the
majority status of the union has not been established, or that union
membership is required after the seventh day of employment, or that
the union is required to be informed of employment opportunities and
has opportunity for referral, or that it provides for priority in em-
ployment based on specified objective criteria. Such an agreement is
not, however, a bar to a petition filed pursuant to section 9 (c) or (e).

In one case,’ which involved prehire contracts decided during the
report year, a Board panel dismissed an 8(f) complaint which alleged
that a 7-day union-security agreement entered into by an employer
and union was unlawful under the Act. The General Counsel had
argued that, since the employer had a substantial and representative
complement at the time it recognized the union, majority concepts
of section 9, rather than concepts of section 8(f), applied and that
therefore the employer violated the Act by executing a contract
requiring employees to join the union after the seventh day of em-
ployment, such requirement exceeding the permissible bounds of
section 8(a)(3) of the Act. Essentially, the General Counsel contended
that section 8(f) applies only to ‘“prehire” agreements which are
signed before an employer hires a representative complement or before
a union attains majority status in a bargaining unit. Disagreeing, the
panel stated that the General Counsel’s argument, in effect, would
accord greater rights to construction trade unions before they represent
any employees than to such unions who represent a majority of an

1¢ Progresawe Construction Corp , 218 NLRB No. 209 (Members Fanming, Jenkins, and Penello).

594-380 O - 75 - 10
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employer’s employees. Such a result, the panel stated, would be
incongruous and thwart the .purposes for which Congress enacted
section 8(f).

. O. Remedial Order Provisions

During the report year, the Board was confronted in a number of
cases with the task of designing a remedy appropriate to the circum-
stances presented by the violations found and capable of effectuating
the purposes of the Act.

In one case,"” & Board majority found that an employer had the right
to offer illegally discharged employees reinstatement to their old jobs
pending the outcome of the case before the Board. This offer resulted
from a Federal district court’s ruling on a Board petition for an ob-
tained injunction against the employer which then was affirmed by a
U.S. circuit court of appeals. The Board majority concluded that,
since the employer offered interim employment to the employees, to
their old jobs at their old rates, at the express request of the Board
under its injunction request, the majority was hard-pressed to say
that this was not satisfactory, equivalent, interim employment,
sufficient to meet the employer’s backpay liability during that period.

Members Fanning and Jenkins, dissenting, would have found that
.the employer was not relieved of its backpay liability for the period
during which it offered temporary reinstatement to the discriminatees,
and that the only valid offer by the employer to the employees would
have been permanent, unconditional reinstatement to the jobs from
which they had been unlawfully discharged.

In a second case,'® the Board decided that remedies previously
applied toward the employer were suitable and were not in conflict
with the Board’s opinion in Tiidee Products,’® in which the Board
ordered reimbursement to the union for certain of its litigation costs
and expenses by an employer whose defense was found “patently
frivolous.” On appeal of the instant case, the court of appeals had
enlarged the Board’s remedy to include reimbursement as in T%idee.
The Supreme Court, however, ruled that the court of appeals im-
properly exercised its authority by expanding the Board order, with-
out first allowing the Board an opportunity to clarify seeming in-
consistencies between the instant case and T%idee. On remand from
the Supreme Court, the Board stated that in the Tiidee decision it did
contrast that case with the instant case and remarked that it would

17 Kansas Refined Heltum Co , Diy. of Angle Industries, 215 NLRB No. 67 (Chalrman Miller and Members
Kennedy and Penello, Members Fanning and Jenkins dissenting).

18 Heck's, Inc., 215 NLRB No. 142 (Chairman Miller and Members Fanning, Jenkins, and Kennedy).

19194 NLRB 1234 (1972).
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continue to determine on a case-by-case basis, in light of both its
experience and the facts of each case, what will best remedy mis-
conduct found by the Board.

In a third case,?® the General Counsel requested that a violation
of section 8(a)(5) of the Act be remedied by the normal cease-and- '
desist order and notice-posting order, but that, since the union no
longer represented the unit involved, that the union, in order to
recoup its lost majority, also be authorized to use the employer’s
bulletin boards and to hold meetings on the employer’s premises and
that notices be sent to individual unit employees. Chairman Miller
would grant no remedy since he had found no 8(a)(5) violation.
Although Members Kennedy and Penello found an 8(a)(5) violation,
they also would not grant a remedy because to issue a cease-and-
desist order and an order to bargain with a union which no Jonger
represented the employees involved would, in their view, be an exercise
in futility. And to grant the requested remedy, they stated, would
appear to lend support to the unionization of the employer’s employees
by one particular union. Members Fanning and Jenkins would have
found the 8(a)(5) violation and, unlike the majority, were of the view
that a remedy of the type requested by the General Counsel was
proper and warranted so that the employer’s violation would not go
unremedied.

20 Malrite of Wisconsin, 213 NLRB No. 114 (Members Kennedy and Penello, Chairman Miller concurring
onseparategrounds, Members Fanning and Jenkins dissenting).
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Supreme Court Litigation

e

During fiscal year 1975, the Supreme Court decided seven cases’
directly involving the Board. The Board filed amicus briefs in two
additional cases which presented preemption issues. ’

A. Right of Employer To Insist on a Board Election
Despite Union Showing of Majority by Other Means

In Linden,' the Court ? held that an employer who has not engaged
in unfair labor practices which prevent the holding of a fair election
does not violate section 8(a)(5) of the Act simply because it refuses
to accept evidence of the union’s majority status other than the
results of a Board election.? Thus, the Court rejected the position
of the court of appeals that an employer who refuses to accept a
union’s recognition demand based on authorization cards must itself
file an election petition with the Board in order to obviate an 8(a)(5)
violation should the union’s claim of majority support prove well
founded. The Court stated:

In light of the statutory scheme and the practical administra-
tive procedural questions involved, we cannot say that the
Board’s decision that the union should go forward and ask for
an election on the employer’s refusal to recognize the authoriza-
tion cards was arbitrary and capricious or an abuse of dlscretlon
(419 U.S. at 309-310.] :

i

! Linden Lumber Div , Summer & Co v. N.L R.B, 419 U.S. 301, reversing 487 F. ad 1099 (C AD.C,
1973), remanding 190 NLRB 718 (1971), 198 NLRB No 123 (1972)

2 Justice Douglas deltvered the opinion of the Court, Justice Stewart filed a dissent, joined by Justices
White, Marshall, and Powell

3 This question was expressly reserved in N.L R B v. Gissel Packing Co., 395 U 8. 575 (1969)

136
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B. Right of Minority Employees To Bargain Separately
in Derogation of Bargaining Representative Concern-
ing Alleged Employment Discrimination

Emporium * raised the issue of whether certain minority employees
protesting alleged racially discriminatory employment practices were
entitled to bargain separately with their employer concerning such
practices in the face of their bargaining representative’s concurrent
efforts to resolve the matter through the contractually prescribed
grievance procedure. The Court® upheld the Board’s decision that
the employees’ activities in picketing their employer’s store to compel
such separate bargaining were not protected by section 7 of the Act
because that objective was incompatible with the exclusive bargaining
authority which section 9(a) of the Act vested in the employees’
bargaining agent.®

The Court rejected the argument that Title VII of the Civil Rights
Act of 1964 required a different conclusion:

This argument confuses the employees’ substantive right to
be free of racial discrimination with the procedures available
under the NLRA for securing these rights. Whether they are
thought to depend upon Title VII or have an independent source
in the NLRA [footnote omitted], they cannot be pursued at the
expense of the orderly collective-bargaining process contemplated
by the NLRA. . . . a

* * * % * * *

. . . The policy of industrial seif-determination as expressed
in § 7 does not require fragmentation of the bargaining unit along
racial or other lines in order to consist with the national labor
policy against discrimination. And in the face of such fragmen-
tation, whatever its effect on discriminatory practices, the bar-
gaining process that the principle of exclusive representation
is meant to lubricate could not endure unhampered. [420 U.S.
at 69-70.]

¢ Fmporium Capwell Co v. Western Addition Community Organization, 420 U.8 50, reversing 485 F 2d
917 (C A D C, 1973), remanding 192 NLRB 173 (1971)

b Justice Marshall wrote the opinion of the Court, Justicé Douglas dissented

¢ The Court added that, even1f, as the employees contended, they were only se'ekmg to présent a grievance to
their employer, within the meaning of the first proviso to sec 9(a), the proviso merely permts the employer
to entertain grievances without opening itself to liability for dealing directly with employees in derogation”
of 1ts duty to bargain only with the exclusive bargaining representative The proviso does not make “it
an unfair labor practice for an employer to refuse to entertain such a presentation, nor can 1t be read to au-
thorize resort to economic coercion.” (420 U.S. at 61, fn. 12)
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The Court added that, even if .the discharge of the dissident em-
ployees violated section 704(a) of Title VII it-did not follow that
a remedy must be found under the NLRA as well. For “[u]nder the
scheme of that Act, conduct.which is not.protected concerted activity
may lawfully form the basis for the participants’ discharge. That does
not mean that the discharge is immune from attack on other statutory
grounds in an appropriate case. If the discharges in this case are
violative of §704(a) of Title VII, the remedial provisions of that title
provide the means by which [the dissident employees] may recover
their jobs with back pay.” (420 U.S. at 72.) N

C. Employees’ Right to Presence of Union Representative
at Investigatory Interviews

In two cases this term—Weingarten ® and Quality *—the Court !°
upheld the Board’s determination that section 7 of the Act gives an
employee the right to insist on the presence of his union representative
at an investigatory interview which he reasonably believes will result
in disciplinary action. The Court concluded that the Board’s holding

“is u permissible construction of ‘concerted activities . . . for mutual
aid or protection’ by the agency charged by Congress with enforcement
of the Act . . . .”” (420 U.S. at 260.)

Thus, the Court noted-that the “action of an employee in seeking
to have the assistance of his union representative at a confrontation
with his employer clearly falls within the literal wording of §7.”
This is-true ‘“even though the employee alone may have an immediate
stake in the outcome; he seeks ‘aid or protection’ against a perceived
threat to his employment security.” For the ‘‘union representative
whose participation he seeks is . . . safeguarding not only the
particular employee’s interest, but also the interests of the entire
bargaining unit by exercising vigilance to make certain that the
employer does not initiate or continue a practice of imposing punish-
ment unjustly.” (420 U.S. at 260-261.) Moreover, the Board’s con-
struction “plainly effectuates the most fundamental purposes of the
Act. . . . Requiring a lone employee to attend an investigatory

3

7 That section makesit an unlawful employment practicefor an employer to discriminate against any of his
employees “because he has opposed any practice made an unlawful employment practice by this subchapter
or because he had made a charge, testified, asslsted or participated in any manner 1n an investigation,
proceeding, or hearing under this subchapter "’

SNLRB.v J Wengarten, Inc, 420 U 8, 251, reversing and remanding 485 F 2d 1135 (C A 5 1973),
denying enforcement of 202 NLRB 446 (1973).

¢ Intl Ladies’ Garment Workers’ Union, Upper South Dept v Qualiy Mfy Co ,420 U 8 276, reversing and
remanding 481 F 2d 1018 (C A 4,1973), denying enforcement of 195 NLRB 197 (1972)

10In both cases, Justice Brennan delivered the opinion of the Court, Chief Justice Burger filed a dissenting
opinion, as did Justice Powell, joined by Justice Stewart. *
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interview which he reasonably believes may result in the imposition
of discipline perpetuates the inequality the Act was designed to
eliminate, and bars recourse to the safeguards the Act provided ‘to
redress. the perceived imbalance of economic power between labor
and management.’ ”’ (420 U.S. at 262.) Finally, the Court held that,
even if some of the Board’s earlier precedents may be read as reaching
a contrary conclusion, they did not freeze ‘‘the development of this
important aspect of the national labor law.” (420 U.S. at 265-266.)
“The responsibility to adapt the Act to changing patterns of industrial
life is entrusted to the Board.” (420 U.S. at 266.)

D. The Applicability of the APA to 10 (k) Proceedings

In ITT" a unanimous Court reversed the decision of the court
of appeals that a Board jurisdictional dispute determination under
section 10(k) of the Act is an “adjudication’” within the meaning
of the Administrative Procedure Act (APA), and thus subject to
the requirements for adjudications imposed by that act. 5 U.S.C.
§ 551, et seq. Specifically, the Supreme Court held that the lower
court had erred in finding that, because the 10(k) hearing officer
had prosecuted the subsequent 8(b)(4)(D) case, the procedure
violated section 5 of the APA, which prohibits commingling prose-
cutorial and adjudicatory functions in “every case of adjudication
required by statute to be determined on the record after opportunity
for an agency hearing.”

The Court ruled that the 10(k) determination is not itself a “final
disposition”” within the meaning of “order” and ‘‘adjudication’ in
section 2(d) of the APA. When Congress defined ‘“‘order’” in terms of a
“final disposition,” it required the ‘final disposition” to have some
determinate consequences for the party to the proceeding; the Board
does not order anybody to do anything at the conclusion of the 10(k)
proceeding. Nor is a 10(k) determination ‘‘agency process for the
formulation of an order’” within the meaning of section 2(d) of the
APA. Although important practical consequences in the 8(b)(4)(D)
proceeding result from the Board’s determination in the 10(k) pro-
ceeding, they do not “alone make the § 10(k) proceeding related to
the § 8(b)(4) (D) proceeding in a manner that would make the former
‘agency process’ for the formulation of the order in the latter.” (419
U.S. at 445.)

1 Intl Telephone & Telegraph Corp v Loc. 184, I BE W , AFL-CIO, 419 U § 428, reversing and re-
manding 486 F. 2d 863 (C A. 7, 1973), denying enforcement of 191 NLRB 828 (1971), 197 NLRB 879 (1972).
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E. Freedom of Information Act

In Sears, the Supreme Court * was faced with the question of the
- extent to which the Freedom of Information Act (FOIA) 5 U.S.C.
§ 552 requires disclosure of certain memoranda—known as ‘“‘Advice”
and “Appeals memoranda’’—which go from the Office of the General
Counsel in Washington to the regional offices and bear on whether an
unfair labor practice complaint should issue. The Court accepted
the Board’s position that such memoranda which conclude that
a complaint should issue fall within exemption 5 to the FOIA (which
protects certain intra-agency memoranda against disclosure). The
Court, however, affirmed the judgment of the court of appeals in-
sofar as it required disclosure of “Advice’” and “Appeals memoranda”
which conclude that a complaint should not issue. The Court found
that such memoranda are “final opinions . . . made in the adjudication
of cases” within the meaning of section 552(a)(2)(A) of the FOIA®
and thus were required to be made available to the public and indexed.

The Court explained that exemption 5 of the FOIA was intended
to safeguard the ““ ‘decision making process of government agencies’ ”’
because ‘‘the ‘frank discussion of legal and policy matters’ in
writing might be inhibited if the discussion were made public; and . . .
the ‘decisions’ and ‘policies formulated’ would be the poorer as a
result.” (421 U.S. at 150). However, the Court added, ‘it is difficult
to see how the quality of a decision will be affected by communications
with respect to the decision occurring after the decision is finally
reached . . . .7 (421 U.S. at 151). Moreover, while the “public is
only marginally concerned with reasons supporting a policy which
an agency has rejected, or with reasons which might have supplied,
but did not supply, the basis for a policy which was actually adopted
on a different ground,” it ‘‘is vitally concerned with the reasons which
did supply the basis for an agency policy actually adopted.” (421
U.S. at 152.) Accordingly, the Court concluded that exemption 5,
properly construed, “calls for ‘disclosure of all “opinions and interpre-
tations”—which embody the agency’s effective law and policy, and
the withholding of all papers which reflect the agency’s group thinking
in the process of working out its policy and determining what its
law shall be.’”” (421 U.S. at 153.)

2NLRB v Sears, Roebuck & Co ,431 U.S 132, affg in part and reversing in part 480 F 3d 1195 (C A.
D C, 1973), affg 346 F Supp 751 (D C D C, 1972) Justice White delivered the opinion of the Court,
Chief Justice Burger concurred, Justice Powell did not participate

2 The Court further ruled that documents specifically incorporated by reference in Advice and Appeals
memoranda are producible unlessit can be shown:that they come within an exemption other than exemption
5re g, exemption 7 which protects certaininvestigatory records However, the Court reversed the judgment
of the court of appeals 1nsofar as it requred the General Counsel to explain the circumstances, where such
memoranda merely refer to ‘‘the circumstances of the case *’
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F. Right to Jury Trial for Criminal Contempt

Mumiz * raised the issues whether a labor union and a union official,
adjudged in criminal contempt for violating a 10(l) injunction, wers
entitled to a jury trial pursuant to 18 U.S.C. § 3692," and whether, in
any event, the imposition of a $10,000 fine on the union entitled it
to a jury trial under the Constitution. The Court,'® upholding the
lower courts, held that neither the statute nor the Constitution
required a jury trial.

Respecting the statutory issue, the Court held that ““in enacting the
Wagner and Taft-Hartley Acts, Congress not only intended to exempt
the injunctions they authorized from Norris-LaGuardia’s limitations,
but also intended that civil and criminal contempt proceedings enforc-
ing those injunctions were not to afford conterunors the right to a
jury trial.” (95 S. Ct. at 2183.) The Court rejected the argument that
Congress changed this procedure when, in 1948, it repealed section 11
of Norris-LaGuardia (the jury trial provision) and replaced it with
section 3692 of Title 18, which was made applicable to contempts
“in any case involving or growing out of a labor dispute.” The Court
found that “the Revisers’ Note to § 3692 gives absolutely no indica-
tion that a substantive change in the law was contemplated’ in the
recodification process. (95 S. Ct. at 2189.)

Respecting the constitutional issue, the Court noted that it had
previously held that, under the sixth amendment’s jury trial guarantee,
a punishment of more than 6 months in jail could not be ordered with-
out making a jury trial available to the defendant. And, in so conclud-
ing, it had relied on 18 U.S.C. § 1(3), which defines petty offense as
those crimes ‘‘the penalty for which does not exceed imprisonment
for a period of six months or a fine of not more than $500, or both.”
However, the Court refused to give that definition ‘“‘talismanic signif-
icance,” stating:

[Wle cannot accept the proposition that a contempt must be
considered a serious crime under all circumstances where the
punishment is a fine of more than $500, unaccompanied by im-
prisonment. It is one thing to hold that deprivation of an indi-
vidual’s liberty beyond a six-month term should not be imposed
without the protections of a jury trial, but it is quite another to
suggest that, regardless of the circumstances, a jury is required

It James R Muniz, et al v Foffman, 95 S Ct 2178, affg 492 F 3d 939 (C A 9, 1974)

15 See 3693 provides for a jury trial ““In all cases of contempt arising under the laws of the Uruted States,
goveriung the 1ssuance of 1njunctions or restraining orders in any case 1nvolving or growing out of a labor
dispute ”’

18 Justice White delivered the opimion of the Court, Justice Stewart filed a dissent joined by Justices
Marshall and Powell, Justice Douglas filed a separate dissent.
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where ‘any fine greater than $500 is contemplated. .. . [Wle
cannot say that the fine of $10,000 imposed on [the union} in this
case was a deprivation of such magnitude that a jury should have
been interposed to guard against bias or mistake. This union,
the Government suggests, collects dues from some 13,000 persons;
and although the fine is not insubstantial, it is not of such mag-
nitude that the union was deprived of whatever right to jury trial
= it might have under the Sixth Amendment. [95 S. Ct. at 2190-91.]

G. Preemption Issues

1. Connell raised the issue whether an agreement between a general
contractor and a union which did not represent any of his employees,
providing that the former would subcontract construction site work
only to persons having a collective agreement with the union, was sub-
ject to the Federal antitrust laws. The Court,!® rejecting the Board'’s
position, held that it was.!®

The Court was of the view that the union’s agreement was not en-
titled to “‘a nonstatutory exemption from the anti-trust laws’’ because
it contravenes antitrus t policy to a degree not justified by congressional
labor policy”; it constitutes a ‘‘direct restraint on the business market
[with] substantial anticompetitive effects, both actual and potential,
that would not follow naturally from the elimination of competition
over wages and working conditions.” (421 U.S. at 625.) Nor, in the
Court’s view, was the agreement privileged by the construction indus-
try priviso to section 8(e) of the NLRA. For, the “authorization [of
the proviso] extends only to agreements in the context of collective-
bargaining relationships and in light of congressional references to the
Denver Building Trades problem [341 U.S. 675 (1951)], possibly to
common-situs relationships on particular jobsites as well.” (421 U.S.
at 633.)

Finally, the Court rejected the contention that, even if the agree-
ment violated section 8(e) of the NLRA, the Act’s remedies were
exclusive. The Court held that “Congress [did not mean] to preclude
antitrust suits based on the ‘hot cargo’ agreements that it outlawed
in 1959. There is no legislative history in the 1959 Congress suggesting
that labor-law remedies for § 8(e) wviolations were intended to be
exclusive, or that Congress thought allowing antitrust remedies in

17 Connell Construction Co. v Plumbers & Steamfitters Loc. Union 100, 421 U S. 616, reversing 1n part and
remanding 438 F 2d 1154 (C.A 5, 1973).

18 Justice Powell dehivered the opinion of the Court, Justice Stewart, joined by Justices Douglas, Brennan,
and Marshall, dissented

19 The Court, however, agreed that state antitrust remedies were preempted by Federal law. (421U § at
635)
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cases like the present one would be inconsistent with the remedial
scheme of the NLRA.” (421 U.S. at 634.)

2. Mobile Steamship *° raised an issue related to that decided last
term in Windward Shipping * (see 39 NLRB Ann. Rep.135-136 (1974)).In
the latter case, the Court held that picketing of foreign-flag ships by
American unions, in protest of substandard wages paid to the foreign
crews who manned the vessels, was not activity “in commerce” within
the meaning of the NLRA and could therefore be enjoined by state
courts. In Mobile, the Court  refused to distinguish Windward Ship-
ping on the ground that there the plaintiffs were foreign owners of
picketed vessels, whereas here the plaintiffs were American stevedor-
ing companies whose operations were in interstate commerce and
whose recourse therefore should be to file a secondary boycott charge
with the Board. The Court stated:

The effect of the picketing on the operations of the stevedores and
shippers, and thence on these maritime operations, is precisely
the same whether it be complained of by the foreign-ship owners
or by persons seeking to service and deal with the ships. The fact
that the jurisdiction of the state courts in this case is invoked by
stevedores and shippers does not convert into ‘commerce”
activities which plainly were not such in Windward. [Footnote
omitted; [419 U.S. at 225.] ®

2 American Rad:o Assn , AFL-CIO v Mobile Steamship Assn , 419 U S. 215, affg 279 So 2d 467 (Ala)

21 Windward Shipping Ltd v American Radio Assn., AFL-CI0, 415 U S 104 (1974)

2 Justice Rehnquist dehvered the opinion of the Court, Justice Stewart, joined by Justices Douglas,
Brennan, and Marshall, dissented

23 The Court went on to reject the unicn’s further contention that, since ‘“‘the picketing was expressive
conduct informing the public of the 1njuries they suffer at the hands of foreign ships” (419 U.S. at 229), it
was constitutionally protected. The Court concluded that this argument was foreclosed by Teamsters,
Local 695 v Vogt, Inc , 354 U 8 284 (1957), holding that a State, in enforcing a vahd public policy, “could
constitutionally enjoin peaceful picketing aimed at preventing effectuation of that policy ” (419 U S at 230 )



VIII
Enforcement Litigation
A. Board and Court Procedure

In Containair Systems Corp. v. N.L.R.B.,! the Board’s regional
office proposed a settlement stipulation following the issuance of an
unfair labor practice complaint against the union and the union agreed.
The employer objected because the settlement, while providing for the
entry of a broad Board order and for entry of a court judgment, did not
contain an admission that the union’s conduct violated the Act. The
Board accepted the stipulation over the employer’s objection, since it
fully remedied the allegations of the complaint and the efficacy of the
settlement was unaffected by the nonadmission clause. In upholding
the Board’s decision, the court observed that in each case where a
settlement is proposed the Board must balance the risks and advan-
tages associated with litigation of the complaint with the advantages of
settlement. While a charging party’s interests must be considered in
this balance, the ultimate decision turns on the weighing of all the
relevant factors. The court noted that the settlement here was particu-
larly appropriate since its broad remedial provisions afforded protec-
tion against resumption of unlawful conduct by contempt proceedings
and an admission-of-guilt clause served no essential purpose.

In another case,® the court rejected the Board’s finding that the
purposes of the Act would be effectuated by dismissing a complaint
issued some 3 years after unfair labor ‘practice charges had been filed.
The charges, which were filed by an individual through his attorney,
alleged that the charging party had been discharged because of his
union activity. The General Counsel dismissed the charge and a
subsequent appeal because of insufficient evidence that the employer
was aware of the charging party’s union activities. The charging party
.thereupon personally wrote a letter to the General Counsel’s director
of appeals castigating him for alleged- misdeeds and challenging factual

189 LRRM 2685 (C.A 2).
2 Mourningv NLR B,505F 24421(CA D C).
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assertions made in the Jetter denying the appeal. Treating the letter as
a motion for reconsideration, the office of appeals denied it as untimely
filed. Subsequently, the charging party, through his attorney, filed a
motion for reconsideration based on newly discovered evidence.
Treating this as a second motion for reconsideration, the General
Counsel reopened the appeal and issued a complaint. The Board,
invoking its policy ® against prosecuting complaints issued pursuant to
a second motion for reconsideration, dismissed the complaint. Finding
it unnecessary to pass on the validity of the Board’s Forrest Industries
policy, the court found that the policy had been misapplied in this
case because the Board had improperly characterized the charging
party’s letter as a motion for reconsideration. The court predicated its
decision on the grounds that the letter was an angry personal response
from the charging party rather than through his attorney and did not
present a thoughtful legal or factual presentation; it did not comply
with the Board’s procedural requirements for filing motions for
reconsideration; and the court was ‘“very hesitant to attach draconian
legal consequences to the ill-considered actions of a layman.”

In fiscal year 1974, the District of Columbisa Circuit considered and
approved the Board’s Spuelberg* policy of deferral to contractual
arbitration awards.® During the past year, that court had occasion to
review two cases ¢ where it held that the Board had improperly applied
the Spielberg criteria. In Banyard, the underlying dispute involved an
employee’s discharge for refusing to drive a truck which was over-
loaded in violation of state law. After the driver filed a grievance and
unfair labor practice charges, the joint grievance committee issued a
decision denying the grievance and the Board, Members Fanning and
Jenkins dissenting, deferred to the award and dismissed the complaint.
The court, disagreeing with the Board majority, held that deferral
was inappropriate because it granted the employer a license to violate
state law and was therefore void as against public policy and repug-
nant to the purposes of the Act. The court held that deferral was also
inappropriate because the brief statement of the award, “claim of
union denied,” precluded a finding that the arbitral tribunal had
clearly decided the statutory issues upon which deferral was based.

In Ferguson, an employee was discharged after refusing to drive a
truck because of its allegedly unsafe operating condition. The driver’s
grievance was denied without opinion. The court refused to sanction
deferral in these circumstances, noting that the terse nature of the
award made it uncertain that there was congruence between the statu-

3 Forrest Industries, 168 NLR B 732 (1967)

4 Spielberg Mfg Co , 112 NLRB 1080 (1955)

5 Associated Pressv N L.R B, 492 F 24 662, Local Union 715, IBEW [Malrite of Wusconsinlv NL R.B,
494 F 24 1136.

¢ Banyard v. N.L.R.B. and Ferguson v. N L.R.B., consolidated and reported at 505 F. 2d 342.
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tory issues and the contractual issues. The court observed that the
statutory issue—whether Ferguson’s refusal to drive the truck was
protected under section 502 of the Act—required Ferguson to prove
by -ascertainable objective evidence.that he believed the truck to be
abnormally dangerous.” On the other hand, the arbitration panel might
have decided the contractual issue—whether Ferguson was “‘justified”’
in refusing to drive the truck because it was unsafe—by applying a
“safe-in-fact”’ standard. Since the arbitration panel failed to amplify
the basis for its.award, a finding that.the award resolved congruent
statutory and contractual issues was speculative and deferral was
therefore unwarranted. '

This fiscal year also saw continued use by the courts of appeals of
decisions without published opinions. Such decisions are reported only
in & table which states whether or not the Board’s order was enforced,
and the.opinion may not-be cited as precedent. Unpublished decicions
were employed to enforce or affirm 47 Board orders, including cases
upholding the Board’s findings that an employer did not refuse to
bargain in good faith-with .the union over the elimination of the com-
pany’s alleged practice .of sex discrimination,® that the major West
Coast shipping -association and the longshoremen’s union unlawfully
attempted-tolimit to unit employees the work of stuffing and stripping
-certain containerized freight,® that an employer lawfully excluded off-
duty. employees from its premises when they sought to handbill and
solicit employees in a union organizational campaign,’® and that an
employer who discharges an employee for giving false testimony in a
Board proceeding has the burden of establishing that the employee
committed perjury.!

B. Representation Proceeding Issues

In Caravelle Wood Products,”” the Seventh Circuit passed on the
eligibility of relatives of-stockholders to vote in an election among
employees of a closely held corporation. In an earlier decision,” the
.court had rejected ‘the Board’s finding that' eight relatives of stock-
holders owning 70 percent of the shares in the employer, a closed
corporation, were excluded from the unit by section 2(2), which ex-

7 See Gateway Coal Co v Unated Mine Workers of America, 414 U.S. 368 (1974).

8 Jubilee Mfyg Co., 202 NLRB 272 (1973), affd sub nom’ United Steelworkers of America v. NL R B, 504 F.
24271 (C A D.C.).

9 Intl. Longshoremen’s & Warchousemen's Union, Locs. 18 & 68 (California Cartage Co ), 208 NLRB 994
(1974), enfd subnom Pacific Maritime Assn v. N L.R B ,515F 241017 (C.A.D.C.).

10 Fiberfil, Dis. of Dart Industries, 210 NLRB No 163 (1974), afid. sub mom District 158, Intl. Assn of
Machinists & Aerospace Workers, AFL-CIOv N L.R B,512F 24991 (C A D.C).

11 Big Three Industrial Gas & Equipment Co , 212 NLRB No. 115 (1974), enfd 512 F. 2d 1404 (C.A 5).

B N.L R.B v. Caravelle Wood Products, 504 F 2d 1181

2 N.L.R B.v. Caravelle Wood Products, 466 F. 2d 675 (1972); 33 NLRB Ann. Rep 141 (1973).
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cludes from “employee” status ‘“any individual employed by his parent
or spouse.” The court had remanded the case for further findings and,
following remand, the court accepted the Board’s holding that these
relatives were properly excluded from the bargaining unit under
section 9(b) of the Act as lacking a sufficient “community of interest”
with the other employees. The court noted that the Board had applied
the criteria set out in the earlier decision ' and:relied on the ‘“high”
percentage of stock held by the parents and spouses of these employees,
the substantial interrelation of the stockholders to one another, the
extensive managerial and supervisory activities of all the stockholders,
and the fact that 8 of about 90 employees were closely related to stock-
holders. The court further held that the “neutrality’” ** imposed on the
Board by the Act was not violated here. The court noted that relatives
were excluded ‘not because they may vote against the union, but be-
cause, in the Board’s informed judgment, they may not share the
‘common interest in the terms and conditions of employment’ with the
other members of the unit.”

A union’s right to reimburse employees for time lost while appearing
as witnesses on its behalf * came before the Sixth Circuit in a case ¥
in which the payments exceeded the employees’ lost earnings. In
several instances, the overpayments were insubstantial and the result
of errors in calculating employee wages and mileage allowances by
the union business representative. In the one instance discussed by
the court, the employee, May, was paid $135, which was 50 percent
more than he actually lost, because the union compensated him on the
basis of lost overtime, when in fact he had not worked a full week
as scheduled prior to the days he took off, and thus he would have
been paid only straight time for the days lost. The court held that
““the intent or absence of intent on the part of the Union to influence
the employees’ votes by the overpayments is not a controlling factor”
and hence the overpayments to May—‘“who was highly respected
and influential”’—as well as those made to other employees, invalidated
the election. -

Where a party to an election objects that campaign statements
by the other party contain a factual misrepresentation, the Board,
with court approval, will not set aside the election unless the mis-
representation is the sort which may reasonably be expected to have
a significant impact on the election, the person making the state-
ment could reasonably be viewed as in a position to know the facts,
the other party did not have an opportunity to reply, and the em-
ployees were not in a position to make their own independent evalua-

1 466 T. 2d at 679.
8N L R B v. Savair Mfy. Co ,414 U 8 270 (1973) 38 NLRB Ann Rep 131 (1974).

18 See, for example, N L R B v Commercial Letter, 496 F. 2d 35 (C.A. 8, 1974).
17 Plastic Masters v N.L.R.B., 512 F. 2d 449
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tion of the facts.’® This approach is a reflection of the Board’s policy
to'leave ‘“to the good sense of the voters the appraisal of such mat-
ters.” '* Applying this test in two cases, the Eighth Circuit affirmed
the Board in one and reversed it in the other. In Modine Mfg.*® the
court agreed with the Board that the union’s.statements concerning
its dues and strike procedures were not material misrepresentations
and that, even if the union misrepresented the wage rates under a
union contract at another company plant by listing only the most
favorable rates, there was an adequate opportunity for the employer
"to make an effective reply. In the other case,? the court held that the
employer’s contemporaneous general statements about losses and its
tendering a belated wage increase with the explanation that it had
been made possible only by a new ruling of the State Department
of Public Welfare was insufficient to counter a union statement that the
company had lost a lawsuit challenging the legality of a welfare
freeze because the company was making ‘“‘too much profit.” In the
court’s view, the union had “invoked the aegis of a court by asserting,
in effect, that an impartial judicial authority had determined that
the Company was reaping high profits.”

In Henderson Trumbull,”® a divided panel of the Second Circuit
applying the same Hollywood Ceramics test held that the Board
should have conducted a hearing to determine the impact of the
union’s alleged assertion that the company had “made a profit . . .
of $1,300,000” the previous year when in fact the company’s gross
sales were less than $1 million. The regional director’s investigation
revealed four employees who recalled a statement by the union’s
representative, Rossetti, concerning such a figure: three recalled the
statement as referring to what the company “made’; one, to what
the company “grossed.” The regional director concluded that, even
if the figure was ascribed to profit, Rossetti was simply expressing an
opinion and the employees were in a position to appraise the state-
ment. The court concluded that the regional director could not
properly have made such a determination in the absence of a hearing
and hence that the company’s objections raised a ‘“‘substantial and
material issue of fact.” The dissenting judge regarded the case as
“a good example of judicial interference with a process which performs
best with & minimum of regulation, particularly by judges.”

In Savair,® the Supreme Court held that a union’s offer to waive
its initiation fee for employees who sign authorization cards prior to a

18 Hollywood Ceramics Co., 140 NLRB 221 (1962), Modine Mfg Co ,203 NLRB 527 (1973).
¥ Linn v. United Plant Guard Workers, 383 U.8, 53, 60 (1966).

10N L R B v Modine Mfg. Co, 500 F. 2d 914

21 LaCrescent Constant Care Center v. N.L R B., 510 F. 2d 1319.

33 Henderson Trumbull Supply Corp. v N.L.R B., 501 F. 2d 1224.

% Supra, fn. 15.
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representation election is an impermissible campaign tactic and
constitutes grounds for setting aside the election. Since Savair,
courts of appeals have passed on the propriety of a waiver of initiation
fees where the offer extended not only to those who seek membership
before the election but also to those who do so within a reasonable
time after the election. During the fiscal year, the Board’s determina-
tion that the broader waiver is lawful # was accepted by the Fourth,®
the Fifth,? the Sixth,” the Seventh,?® and the Eighth Circuits.?®

C. Unfair Labor Practices

1. Employer Interference With Employee Rights

In Scott Hudgens?® the Fifth Circuit upheld the Board’s deter-
mination that a shopping center owner violated section 8(a)(1) of the
Act by prohibiting warehouse employees, engaged in a lawful strike
against their employer, from seeking support for that strike by
picketing the entrances to a retail store in the center leased by their
employer. The Board found that the employees were engaged in
protected activity and that their employer was not insulated from the
picketing because its store was in a shopping center. Accommodating
the competing property rights of the shopping center owner with the
section 7 rights of the employees, the Board found that the warehouse
employees were within the scope of the invitation to the public to
come to the shopping center and that the employees were entitled to
picket directly in front of the employer’s store rather than outside the
shopping center where the picketing might have secondary effects.
Upon review, the court utilized criteria—although applied in the
context of first amendment rights—from the Supreme Court’s deci-
sions in Amalgamated Food Employees Union Loc. 5690 v. Logan Valley
Plaza ® and Lloyd Corp. v. Tanner * to determine when property
rights of a shopping center owner should yield to the section 7 rights
of pickets. Applying those factors, the court held that the employees
were entitled to picket in front of their employer’s store because it
involved a:labor dispute with a lessee of the center and thus was
related to the normal function of the center. The court also con-

% B F QGoodrich Tire Co , 209 NLRB 1175 (1974)

B NLR.B v Stone & Thomas, 502 F 2d 957

% NLRB v Con-Pac, 509 F. 2d 270

Y NLRB.v S & S Product Engineering Services, 513 F. 2d 1311.
8. Allman Camera Co v. N.L R B,511 F 2d 319

¥ NLRB v Wabash Transformer Corp , 509 F. 2d 647.

30 Seott Hudgens v. N.L R B, 501 F. 2d 161.

3 391 U.S 308 (1968)

3407 U S 551 (1972).

594-380 O - 75 - 1l
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cluded that alternatives to the picketing were either unavailable or
inadequate.

The Eighth Circuit upheld an employer’s right to discharge an
employee who, during the course of an employer’s lawful preelection
speech, insisted on asking a question despite the employer’s statement
that no questions were permitted.®® The employee was asked to sit
down and, when he refused to do so, he was ejected from the meeting
and later discharged. The Board found that the employee was engaged
in protected concerted activity, but the court, reversing the Board,
found that the employee’s discharge was for insubordination and
was therefore lawful. The court balanced employee rights against the
interests of management and concluded that the employee’s conduct
exceeded the bounds of lawful protected activity, since, in the court’s
view, the record disclosed “a challenge and deliberate defiance re-
peatedly asserted before the assembled employees, at a meeting
lawfully convened for the presentation of the employer’s position.”

The Sixth Circuit had occasion to consider the issue of employee
rights in a case * in which, as in Magnavoz,® the union and the em-
ployer had agreed to a prohibition against the distribution of literature
except as provided in the contract. The Sixth Circuit observed that in
Magnavoz the Supreme Court had struck down such a ban when
applied to distribution of literature concerning the selection or
rejection of a bargaining representative, as effecting an improper
dilution of the employees’ section 7 rights. The court concluded that
the election of union officials also has a “significant bearing on the
character of the union as the employees’ bargaining representative”’
and upheld the Board’s findings in General Motors that applying a
contractual ban to distribution for that purpose violated the Act.

2. Employer Assistance to Labor Organization

The application of the Board’s Midwest Piping doctrine,*® which
imposes a duty of neutrality upon an employer faced with competing
union claims giving rise to a question concerning representation, was
considered by the Ninth Circuit in Kona Surf3 The company had
recognized a union on the basis of a check of authorization cards signed
by a majority of the unit employees, although prior to such recognition
another union had filed a petition for an election, supported by
authorization cards signed by a substantial number, but not a major-

2 N L R B.v. Prescott Industriall Products Co ,500 F 2d 6

8 Qeneral Motors Corp v N L R B,512F 2d 447, enfg as modifled 211 NLRB No 123, 212 NLRB No.
45 (1974)

¥ N L R B v Magnavor Co of Tennessee, 415 U S, 322 (1974); 39 Ann Rep 132 (1974)

38 Midwest Piping & Supply Co, 63 NLRB 1060 (1945)

¥ N L.R.B. v Inier-Island Resorts, Ltd., dfbja Kona Surf Hotel, 507 F. 2d 411
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ity, of the employees. Its showing of interest was ultimately found
sufficient to warrant the holding of an election, which was won by the
union which the employer had recognized. The Board found that, as
the petition raised a claim which was not clearly unsupportable, it
created a real question concerning representation which should be
resolved in a manner attended by the safeguards of the Board’s
election machinery. Accordingly, the Board held that the company
had violated section 8(a) (2) and (1) of the Act by recognizing one of
the two competing unions. The court noted that the Board’s decision
was admittedly inconsistent with numerous court decisions holding
that it is not a violation of the Act for an employer to recognize one of
two competing unions on the basis of a clear demonstiation of majority
support not obtained by coercion or other unfair labor practices, and
concluded that the Board’s need to preserve the integrity of its
election machinery had to yield to the right of the majority of em-
ployees to select their own bargaining representative.

The Ninth Circuit also rejected the Board’s finding of a violation
of section 8(a)(2) in Hertzka & Knowles,*® where, after a union was
decertified,®® a system of committees was created for the purpose of
negotiating with the employer, an architectural firm. The formation
of these committees was proposed by an employee at a meeting
called by one of the firm’s partners and was unanimously approved
by both the employees and the partners. The committees, each having
a management representative as well as several employee members,
met on company time without loss of pay to discuss and formulate
proposals for changes in terms and conditions of employment. The
management members participated in the committee meetings and
voted on some committees. The court was of the view that these
circumstances showed lawful cooperation, rather than unlawful
domination or interference, by the employer. The fact that the
committees met on company time and property, were formed at a
meeting called by the company and at which partners voted, and
included management partners, was not deemed significant, since
the formation of the committees and the participation of management
partners therein were suggested by employees. There was no evidence
that the employees were dissatisfied with this arrangement or that
the presence of management partners on the committees had inter-
fered with the assertion of employee demands; close contact between
partners and associates in an architectural firm was inevitable, and
the employees could easily outvote the partner on any committee.
Thus, the court concluded, the record showed a cooperative arrange-

38 Hertzka & Knowlesv N L R B,503 F 2d 625
3 The Board set aside the decertification election because of the employer’s violations of sec. 8(a)(1).
These findings of violations were sustained by the court.
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ment reflecting the free choice of the employees, and the committees
were capable of bargaining meaningfully on behalf of the employees.
Such an arrangement, in the court’s view, could be found unlawful
only by requiring a purely adversarial model of labor relations.

3. Employer Discrimination Against Employees

Three cases decided during the fiscal year present the issue of
employer discrimination against employees in rather different factual
contexts. In one case,* the court approved the Board’s conclusion
that the employer violated section 8(a) (3) and (1) of the Act when it
discharged a group of clerical employees because they honored a
picket line set up by fellow employees who were represented in a
separate local union. The central question was whether the dis-
chargees’ bargaining agreement, which contained a no-strike under-
taking as part of an. arbitration clause, effected a waiver of the
employees’ right to engage in such sympathetic activity. Initially,
the Seventh Circuit endorsed the Board’s policy that, absent explicit
expression of the intent to limit or prohibit sympathy strikers, a
no-strike clause is presumed to waive only the right to strike over
disputes which the parties have made amenable to the arbitration
procedure. Here, while there was a broad no-strike undertaking, the
parties’ agreement provided arbitration for “any and all disputes
and controversies arising under or in connection with the terms or
provisions hereof . . . .”” This language, the court found, “indicates
an intention to treat the no-strike clause as having application co-
extensively with that of the arbitration clause.” Since the clerical
employees’ sympathetic conduct was plainly not a dispute or con-
troversy ‘‘arising under or in connection with the [clerical employees’]
agreement,” it was ‘“neither arbitrable nor subject to the no-strike
provisions.” ’

In a second case,*? the Ninth Circuit upheld the Board’s applica-
tion of the Act’s ban against discharging an employee for failure to
tender an initiation fee unless that fee is ‘“uniformly required as a
condition of acquiring or retaining [union] membership.” The dis-
criminatee belonged to a bargaining unit which included employees
of several crafts and was represented by a council comprised of
representatives of five unions. The contract, which contained a con-
ventional union-security clause, provided for “membership” in the
council’s constituent unions rather than in the council itself. The
contract also permitted job transfer across union jurisdictional lines.
The discriminatee’s initial employment was as a laborer; he joined

40 The Board’s petition to the Supreme Court for a writ of certiorari was denied on Oct 6, 1975

41 Gary Hobart Water Corp. v. NLR B., 511 V.2d284 (CA 7)
4 N L.R.B v. Kaiser Steel Corp., 508 F. 2d 1057.
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the Laborers and paid its initiation fee. After promotion to truck-
driver, he joined the Teamsters, voluntarily paid an initiation fee,
and permitted his membership in the Laborers to lapse. Thereafter,
to avoid a layoff, he bumped back to his earlier job, and the Laborers
promptly advised him that he would have to rejoin and pay another
initiation fee. When he failed to tender the full amount, the company,
at the Laborers request, discharged him. The Ninth Circuit agreed
with the Board’s conclusion that the second initiation fee was not
“uniformly required” within the meaning of section 8(a)(3) and
8(b)(2) of the Act. Since the Laborers “had allied itself with the coun-
cil in a unitary bargaining setup, it could not treat employees trans-
ferring from other unions within the bargaining unit as outsiders for
the purpose of exacting another initiation fee.”” The court emphasized
that the discriminatee’s transfer “was specifically sanctioned” by the
collective-bargaining agreement, while the second initiation fee was,
in effect, a charge imposed on employees which would ‘““discourage
inter-unit transfers.”

Finally, in Colonial Press,® the court considered the scope of the
Board’s “condonation” rule that where an employer knows of mis-
conduct warranting an employee’s discharge, but indicates that such
misconduct will be disregarded, the employer may not thereafter
rely on the same misconduct as the basis for discharging or refusing to
reinstate the employee. Six employees were lawfully discharged for
repeated work stoppages on company time; they immediately joined
a strike which began the following day to protest the employer’s
concurrent 8(a)(1) and (3) violations. During the 6 months of the
strike, the employer’s owner and supervisors approached the dis-
chargees on a number of occasions.and indicated that the dischargees
were welcome to resume their jobs if they were willing to turn their
back on the strike, but none of the dischargees accepted these offers.
All six applied for reinstatement when the strike ended and all were
turned away. A divided court rejected the Board’s finding that the
employer’s statements effected a condonation. Emphasizing that these
men had lost their employee status by reason of their lawful discharge,
the court held that there could be no finding of condonation unless
there was ‘“clear and convincing evidence’” that the employer had
agreed to ‘“‘wipe the slate clean” and “something additional [was]
done by the former employee, in response to the . . . reemployment
offer, in order to reestablish the employer-employee relationship.”
Applying these tests, the court found that the employer’s ‘“‘general
and ambiguous statements” about reemployment were only ‘‘pre-
liminary invitations to renegotiate reemployment’ rather than
““positive acts, manifesting both forgivenesss and agreement to resuma

# N L.R.B.v Colonial Press, 509 F. 2d 850 (C.A. 8).
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the former employment relationship.” The court also found that the
dischargees did not provide the requisite indication that they accepted
the company’s offer simply by continuing to take an active role in the
strike. The dissenting judge would not have conditioned condonation
upon a ‘“formal bilateral agreement ” particularly where the employer’s
offer is associated with an “illegal condition that [the employees]
denouncé the union'and their protected rights under the Act.”

4. The Bargaining Obligation

Shortly after the Supreme Court’s approval this past year of the
Board’s Linden Lumber doctrine,* the District of Columbia Circuit
was required to consider its applicability to a case involving a clause
in the collective-bargaining agreement between a union and a grocery
store chain which stated that the union “‘shall be the sole and exclusive
bargaining agent for all employees employed” by the chain.** The
court rejected the Board’s view that this clause did not clearly and
unmistakably waive the employer’s right under Linden Lumber to
insist that the union prove in a Board-conducted election its asserted
majority in any new stores opened by the employer before the em-
ployer was required to recognize the union. In so concluding, the court
held that the clause could “have no purpose other than to waive the
employer’s right to a Board ordered election.” Accordingly, the court
concluded that the case was not appropriate for applying the
Board’s rule that contracts purporting to waive statutory rights will
not be given effect unless they are expressed in clear and unmistakable
terms. In the court’s view, under the Board’s interpretation, the
clause would “mean . . . nothing to the union” and hence would be
a ‘“nullity.” The court, however, remanded the case to the Board
to allow the Board to consider a question not specifically considered—
namely, whether clauses waiving in advance the employer’s right
under Linden Lumber are inherently unlawful.

In Hi-Way Billboards,*s the Fifth Circuit was required to consider
whether an impasse in multiemployer negotiations, followed by execu-
tion of separate agreements between the union and two individual
members of the multiemployer bargaining association, justified an
untimely withdrawal by a third member of the multiemployer group.
The court accepted the Board’s rule that ordinarily no withdrawals
are permissible once multiemployer bargalmng negotiations have
begun,? but held that the Board’s refusal in these circumstances to

¢ Sub nom. N.L R B v Truck Drivers Union Loc. 413, et al [Lwnden Lumber Dw., Summer & Co.], 419
U.8. 301 Sce supra, p. 136 i

48 Retail Clerks Intl. Assn, Loc. 466 [Kroger Co)lv. N.L R B, 510 F 2d 802.

N LRB v. Hi-Way Billboards, 500 F. 2d 181.

4 See Retail Associales, 120 NLRB 388 (1958).
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allow the third employer-member freely to withdraw would be

‘“unfair to the Company” since otherwise the union’s execution of

separate agreements would enable it ‘“‘to whipsaw the remaining

members of the multiemployer bargaining unit.” The court’s decision -
was consistent with an earlier holding of the Eighth Circuit in the

Fairmorit Foods case.® A similar conclusion was also reached during

the year by the Ninth Circuit.*®

Section 9(c)(3) of the Act provides that economic strikers: who are
replaced and hence not entitled to reinstatement are nevertheless
eligible to vote in a representation election conducted within 12 months
after commencement of the strike. In N.L.R.B. v. Crimptez,*® the
First Circuit affirmed the Board’s conclusion that the principle
incorporated in section 9(c)(3) is also applicable for the purpose of
determining the lawfulness of an employer’s withdrawal of recognition
from a union on the basis of its alleged loss of majority. In Crimptez,
the employer failed to consider striking employees as part of the unit
at the timehe withdrew recognition, and since the union had a majority
in the unit comprised of strikers plus replacements, the employer’s
action was a violation of section 8(a)(5). Nor did it matter that the
strike in this case was unprotected and that the strikers were therefore
subject to discharge. The employer had taken no action to discharge
them, and the mere fact that some were not reinstated at the con-
clusion of the strike because their jobs were filled, the court held
was not enough to exclude them from the unit for the purpose of
determining the union’s majority.

In Orion Corp.* the Seventh Circuit accepted the Board’s view
that after the end of the-certification year the. presumption of con-
tinuing majority support for the union may be rebutted only if the
employer can prove by a preponderance of the evidence either that
the withdrawal was premised upon a good-faith doubt of majority
based upon objective considerations or that on the date of withdrawal
the union, in fact, no longer had majority support. The employer
argued that Board * and court ® decisions indicated that once an
employer produced evidence to cast ‘“serious doubt’” on continuing
majority support the burden shifted to the General Counsel affirma-
tively to prove majority support, and that the company has.adduced
such evidence. ‘

The court affirmed the Board’s holding that direct and hearsay
reports of some employee dissatisfaction with the union neither consti-

48 Fairmont Foods Co. v. N L.R.B., 471 F. 2d 1170 (1972). See 38 NLRB Ann Rep. 154-155 (1973).
4 See N L.R.B v. Associated Shower Door Co., 512 F. 2d 230

% 517 F. 2d 501.

8 Orion Corp v. N.L R B ,515 F 2d 81,

8 Stoner Rubber Co., 123 NLRB 1440 (1959).

8 Automated Business Systems v . N L R.B, 497 F. 2d 262 (C.A. 6, 1974).
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tuted an objective basis for withdrawing recognition nor, coupled
with subsequently acquired evidence that only a minority of the
employees were paying union dues, established an actual loss of
majority. In addition, the court expressly rejected the argument that
either Board or court decisions had impugned the standards under
which the Board tests the lawfulness of an employer’s withdrawal of
recognition from an incumbent representative.

In Peorma Contractors,* the Seventh Circuit adopted a literal
reading of section 8(d) (3) and (4) in holding that the employer did not
violate its bargaining obligation by locking out employees more than
60 days after receipt of the union’s 8(d) (1) bargaining notice but less
than 30 days after the union’s belated 8(d)(3) notice. The Board had
read section 8(d) more expansively to prohibit the use of economic
sanctions by either party until the mediation services had been
afforded a full 30-day opportunity to resolve the dispute through
mediation. The Board, with court approval, had previously held that
a union ,which initiated the bargaining process by giving the 8(d)(1)
notice to open negotiations could not strike more thun 60 days after
the 8(d) (1) notice but less than 30 days after a belated 8(d) (3) notice to
mediation services.®® In distinguishing the earlier cases, the Seventh
Circuit noted that the obligation under section 8(d)(3) to notify
mediation services and the obligation under section 8(d)(4) to refrain
from economic sanctions were directed only towards the “initiating”
party which gave the original 8(d)(1) bargaining notice. The court
reasoned .that application of the 8(d)(4) restrictions to the “non-
initiating” party would allow the “initiating” party to block the
‘“non-initiating” party's use of economic sanctions indefinitely by
simply failing to give the 8(d)(3) notice to mediation services.

5. Union Interference With Employee Rights

In Kaj Kling v. N.L.R.B.,* the Ninth Circuit rejected the Board’s
conclusion that a union did not violate section 8(b) (1) (A) and 8(b)(2)
by demanding that an employee who was on leave of absence of 4
months be allowed to return to work only as a new hire stripped of
10 years’ seniority that he had accumulated with the employer prior
to his leave of absence. The Board held that the union’s demand was
not arbitrary, irrelevant, or invidious, but rather was motivated by a
legitimate concern for other unit employees. A union may reasonably
be concerned with limiting leaves of absence, the Board noted, because

W N L R B v Peora Chapter of the Painting & Decorating Contractors of America, 500 F 24 54

8 Local Union 219, Retail Clerks Intl Assn )(C’arroll House of Bellenlle, et al ), 120 NLRB 272 (1958), enfd
265 F 2d 814 (C A.D C , 1959), Fort Smuth Chair Co, 143 NLRB 514 (1963), enfd 336 F.2d 738 (C A.D C,
1964), cert denied 379 U.S. 838 (1964)

8503 F. 2d 1044.
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when an employee returns from such-a leave he bumps the employee
who was filling his -job during his absence and may jeopardize the
continued employment of an employee with less seniority who was
hired during his absence. The court of appeals, in disagreement with
the Board, held that the seniority reduction sought by the union in
this case was in fact the result-of unreasonable pressure from fellow
employees and the shop steward and hence was an arbitrary exercise
of union power, in violation of section 8(b) (1)(A).and (2) under the
Board’s Miranda Fuel doctrine.””

6. Union Coercion of Employer in Selection of Representative

Section 8(b)(1)(B) makes it an unfair labor practice for a union
“‘to restrain or coerce . . . an employer in the selection of his repre-
sentatives for the purpose of collective bargaining or the adjustment
of grievances.” In Laborers’ Intl. Union of North America, AFL-CIO,
Loc. 478 [Intl. Builders of Florida] v. N.L.R.B.,*® the court approved
the Board’s finding that the union violated this section by engaging
in a work stoppage and threatening further stoppages in order to
compel the employer to dischsrge a foreman and employ another
individual in his place. The union’s principal defense was that the
employees objected to racially discriminatory treatment at the hands
of the foreman. The court held that employees are entitled to assert
their right to nondiscriminatory treatment through self-help measures
protected by section 7 of the Act, but that the protest must be directed
at the alleged discriminatory conduct, rather than at the identity
of the supervisor. Section 8(b) (1) (B) is violated, the court held, where,
as in this case, the union seeks removal of a particular supervisor, but
it would not be violated merely because an employer in the independent
exercise of his judgment decided that the best way to respond to the
union’s protest over discriminatory conduct was to replace the
offending supervisor.

Prior to the Supreme Court’s Florida Power*® decision, the Board
had held in several cases that section 8(b)(1)(B) prohibited coercive
activities by a union aimed at influencing an employer’s relationship
with a supervisor, without regard to whether the supervisor actually
adjusted grievances or engaged in collective bargaining. In the
Board’s view, the statute was violated because supervisors constitute
a reservoir of manpower available and likely to be chosen as collective
bargainers or grievance adjusters at some later date. In the Rochester

8 Miranda Fuel Co , 140 NLRB 181 (1962).

8503 F 2d192(CA D C)

8 Florida Power & Light Co v Intl Brotherhood of Electrical Workers, Loc 641, et al 417 U.S 790 (1974);
39 NLRB Ann Rep 134 (1974)
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Musicians case,® decided prior to Florida Power, the Board held that
the union violated section 8(b)(1)(B) by disciplining the conductor
of the Rochester Philharmonic Orchestra, a member of the union, for
recommending to the orchestra management that four musicians be
terminated and that a fifth be placed on probation, because of pro-
fessional incompetency. 1t was undisputed that the orchestra conductor
was a supervisor, but the Board, adhering to its “reservoir”’ doctrine
considered it unnecessary to determine whether he was a grievance
adjuster or collective bargainer. The Second Circuit,*" holding that
the Supreme Court’s opinion in Florida Power requires that there must
be evidence that the supervisor presently plays a part in grievance
adjustment or collective bargaining, reversed and remanded the case
to the Board to take evidence on the conductor’s responsibilities in
this respect.

7. Secondary Boycotts and Strikes

In Loc. 433, Carpenters [Bauer Construction Co] v. N.L.R.B.*
the court, reversing the Board, found that a strike did not have an
unlawful secondary object under section 8(b)(4)(B) of the Act. The
Carpenters struck the general contractor, Bauer, who had awarded
the work of laying “haydite’” blocks to a subcontractor employing
bricklayers. The court noted that the Carpenters had a valid claim to
the “haydite” block work under the unit work description in its
contract with Bauer, since the blocks were a substitute for forms
previously erected by carpenters for use in concrete floor construction;
that the union had pressed that claim against Bauer prior to the strike;
and that Bauer was obligated under the contract’s “union standards”
clause to ensure that subcontracted unit work was done at standards
not less than those provided in the Carpenters agreement. While
finding that there was some evidence of a secondary objective, .the
court held that there was ‘“overwhelming evidence” that the strike
was limited to pursuing the Carpenters contractual work preservation
and union standards disputes with Bauer and was thus lawful primary
action.

8. Jurisdictional Dispute Issues

Under section 10(k) of the Act, the Board is empowered to resolve
jurisdictional disputes unless the parties to the dispute submit
“satisfactory evidence that they have adjusted, or agreed upon methods

80 Rochester Musicians Assn. Loc. 66, afw American Fed. of Musicians (Ciwie Music Assn.), 207 NLRB 647
(1973)

8t N L R B. v. Rochester Musicians Assn , Loc 66, afw American Fed. of Musicians [Rochester Cinnic Music
Assn ], 514 F. 24 988.

@509 F. 24 447 (C.A.D C)
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for the voluntary adjustment, of, the dispute.” Iron Workers Local
Union 167 [Bunswanger Glass Co.] v. N.L.R.B.® raised the issue of
whether an ‘“‘Administrative Committee’’ was an ‘“agreed upon
method” for resolving a jurisdictional dispute between locals of Iron
Workers and Glaziers concerning the employer’s assignment of curtain
wall work on a building. The Administrative Committee was one
aspect of a series of 1961 agreements between the international unions
with which these locals were affiliated -and certain employer groups.
In their 1961 “Blue Book’ agreement, the two internationals estab-
lished jurisdictional boundaries and, in section X, procedures for
resolving disputes over those boundaries. In a ‘‘stipulation,” this
employer- and other contractors agreed to assign work according to the
Blue Book but declined to be bound by the section X procedures.
Another 1961 agreement, executed by the two international unions
and an employer association of which the employer was a member
created the Administrative Committee ‘“to process disputes over the
application, interpretation and administration” of the Blue Book
agreement. The Board, relying on the lack of evidence that the com-
mittee had ever resolved a jurisdictional dispute and the fact that
specific machinery for resolving such disputes was provided in section
X, found that the committee was ‘“‘designed to deal with interpreta-
tions of contract terms and changes but not jurisdictional disputes.”
Disagreeing with the Board, the court found that the committee was
in fact designed to resolve the dispute in question. The court noted
that the committee’s stated purpose was virtually the same as section
X’s function of resolving disputes over ‘“‘the interpretation or applica-
tion” of the. Blue Book. That near identity of language and the
contemporaneous signing of the agreements led the court to conclude
that the Administrative Committee was an alternative method of
adjusting jurisdictional disputes, established for employers having
some objection to the section X procedures. The court thus placed
considerable reliance on the “plain words” of the 1961 agreements
and discounted the absence of evidence showing actual performance of
a dispute adjustment function.

In another case * involving section 10(k), the Ninth Circuit dis-
agreed with the Board’s determination of the merits of a jurisdictional
dispute. The work in dispute was the operation of barge-mounted
whirly cranes loading 'logs into ships. Largely on the bases of past
practice, superior skills, and safety and efficiency, the Board awarded
this work to engineers represented by the Operating Engineers, rather

®517F 2d183 (CA D C)
U N L.R.B v Intl Longshoremen’s & Warehousemen's Unwon, Loc. 60 [ Pacific Maritime Assn |, 504 F. 2d
1209.
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than to longshoremen represented by the ILWU.* The court found
that substantial evidence supported the Board’s findings that past
practice, skills, safety, and efficiency favored the engineers and agreed
with the Board’s finding that the Longshoremen’s certification did
not cover the disputed whirly crane work. The court held, however,
that the Board had not given adequate consideration to the Long-
shoremen’s collective-bargaining agreement with the Pacific Maritime
Association or to the “employer preference” factor often employed
by the Board in resolving these disputes. The court acknowledged
that the PMA-TLWU agreement specifically excluded barge-mounted
whirly crane work from its coverage, but noted that the agreement
contemplated the introduction of new machinery and that an arbi-
trator’s award subsequent to the work stoppage initiating the 10(k)
proceedings had recognized the Longshoremen’s claim to the dis-
puted work under the contract. The employers involved were members
of PMA and thus bound to that arbitral extension of the agreement,
even though under prior leases the whirly cranes came with a crew
represented by Operating Engineers. The prior lease arrangements,
which formed the basis for the past practice favoring engineers, did
not create a collective-bargaining relationship with the Operating
Engineers; accordingly, the employers were not bound by that union’s
contractual claim to the floating crane work nor was that union a
required party to the arbitration proceedings. In addition, in the
court’s view, the fact that the employers changed from manned crane
to “bare-boat” leases indicated their preference for using their own
longshoremen rather than engineers supplied by the crane owners.
The court concluded that the Board had misconstrued or disregarded
the significance of the employers’ preference and the applicable PMA—
ILWU agreement. In remanding the case for reconsideration, the
court also called upon the Board to establish and announce
“rational principles governing the weight that it gives to the various
factors it considers in section 10(k) hearings.”

9. Hot Cargo Agreements

In Acco Construction Equipment v. N.L.R.B.,%® the court sustained
the Board’s conclusion that the jobsite repair of construction equip-
ment was not such an integral part of the construction process as to
come within the construction industry jobsite proviso to section 8(e)
of the Act. This proviso exempts from the broad ban of “hot cargo”
contracts contained in section 8(e) contract provisions which prohibit

& Intl Longshoremen's & Warehousemen’s Unwon, Loc 60 (Brady-Hamilton Steredore Co ), 181 NLRB 315
(1970), 193 NLRB 266 (1971)

511 F, 2d 848 (C.A 9), enfg Intl Union of Operating Engineers, Local Union 12 (Acco Construciion
Equipment), 204 NLRB 742 (1973).
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construction industry employers from using nonunion secondary
employers for “work to be done at the site of the construction, altera-
tion, painting, or repair of a building, structure, or other work.” The
court affirmed the Board’s view that equipment servicing does not
come within the ambit of the proviso merely because it is done at the
site of a construction project. Accepting the Board’s analogy of such
repair work to the delivery of products and supplies to a construction
site, which Congress in the legislative history specifically excluded
from the proviso,” the court found the analogy consistent with the
purpose of the proviso to permit agreements aimed at eliminating work
disruptions resulting from the traditional refusal of craft unionists to
work alongside nonunion men on the same project. In the court’s
view, such disruptions are ‘likely to arise only when the nonunion
laborers are in frequent and relatively close contact with the union
craftsmen.” Finding that the likelihood of disruptions over the
equipment servicing was slight because contact between equipment
repairmen and the construction craftsmen was neither very regular
nor prolonged, the court found that the equipment servicing was
outside the ambit of the proviso. Accordingly, the court affirmed the
Board’s findings that the contract provision in question, which
required that such equipment servicing at the construction site be
done only by union employees, violated section 8(e) and that the
enforcement of it by fines levied against the contracting employer
violated the secondary boycott ban of section 8(b)(4) (ii) (B).

Associated General Contractors of California v. N.L.R.B.%® presented
the question of whether a union violated the secondary boycott and
“hot cargo” contract bans contained in section 8(b) (4) (B) and 8(e) of
the Act by invoking the arbitral procedures of its contract against a
signatory subcontractor. The general contractor was required by the
owner of the hospital under construction to install prefabricated
surgical scrub sinks and the subcontractor agreed to install them.
When installation began, the union, claiming a violation of the work
preservation provisions of its agreement with the subcontractor, in-
voked the agreement’s arbitral process, which included a requirement
that, upon request of the arbitration board secretary, the subcon-
tractor suspend the work in dispute for 72 hours. The subcontractor
suspended the work as requested, then resumed the installation with-
out incident. Thereafter, the arbitration board found that he had
violated the contract work preservation provisions and assessed him
$600 as the “equivalent of wages and fringe benefits” denied his

&7 See Intl Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of Americe, Loc 294 (Island
Dock Lumber), 145 NLRB 484, 491 (1963), enfd 342 F 2d 18 (C A 2, 1985)

8514 F. 2d 433 (C A 9), reversing Southern California Pipe Trades District Council 16 (Associated General
Contractors of California), 207 NLRB 698 (1973) (Member Kennedy dissenting).
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employees by the prefabrication. The Board found no violation
because, in its view, the union had engaged in no more than “a
careful and bona fide application of a contract” which resulted in an
arbitral award “directly and reasonably related to wages lost by the
employees.” The court, in reversing, held that the subcontractor was
a neutral in the dispute over who should do the work because he
lacked the “right to control” the disputed work and, therefore, the
union’s actions were not directed to his labor relations as required to
meet the National Woodwork ° test of primary activity and that the
union’s objective was not work preservation but the acquisition of
new work, since the fittings for the scrub sinks required precision
machine work which the on-site plumbers had not done and were not
qualified or equipped to do. The court further found that the work
stoppage and the monetary assessment constituted coercion proscribed
by section 8(b)(4)(B) because both were economic pressure on sub-
contractors to pressure hospital builders and sink manufacturers to
change their business practices and that the union’s contract with
the subcontractor violated section 8(e), as applied in this case, because
the subcontractor “was powerless to assign the disputed work to
union members.”

10. Remedial Order Provisions

In United Steelworkers [Metco, Inc.] v. N.L.R.B.,”® the union sought
review of the Board’s refusal to require the employer either to pay
wages to employees for the time they spent on strike protesting the
employer’s refusal to bargain or to reimburse the union for the costs
and expenses of such strike. The court majority, without passing upon
the power of the Board to order such a “make whole” remedy, held
this case was not the type ‘“which, in any event, would justify such
an order.” Judge Tuttle, while expressly agreeing with the holding of
Twidee Products ™ that the Board has power to order such a remedy,
would have found that the employer’s conduct in this case was not so
flagrant as to require it.

In N.L.R.B. v. Local Union 396, Teamsters [United Parcel Service],”
the court affirmed the Board’s remedial power to order arbitration of
the grievances of employees who had been denied fair representation
under the Act by the union when their grievances were plausible under

8% National Woodwork Mfrs. Assn.v N L R.B.,386 U.8 612 (1967)

70496 F 2d 1342 (C A 5). '

" Intl Union of Electrical, Radio & Machine Workers [Tudee Producis] v N L R B., 426 F. 2d 1243 (C.A
D.C, 1970) cert denied sub nom. Tudee Products v Intl. Union of Electrical, Radio & Machine Workers, 400
U 8. 950 (1970) But see N L R B. v Food Store Employees Union, Loc. 847, Amalgamated Meat Cuiters
[Heck's Inc], 417 U S. 1 (1974).

1509 F. 2d 1075(C.A..9), cert. denied 421 U.S. 976.



Enforcement Litigation 163

the contract. Although the court also found that the Board’s order
that the union pay the fees for independent representation of the
- employees in such arbitration was within the Board’s broad discretion
as to remedies, the court, sua sponte, remanded the case to the Board
to determine whether its order should embrace attorneys’ fees, rather
than fees for a paraprofessional representative, and whether or not
the employees could be represented by a single representative rather
than a representative for each.



o IX
Injunction Litigation

Section 10() and (I) authorizes application of the U.S. district
courts, by petition on behalf of the Board, for injunctive relief pending
hearing and adjudication of unfair labor practice charges by the Board.

A. Injunctive Litigation Under Section 10 (j)

Section 10(j) empowers the Board, in its discretion, after issuance
of an unfair labor practice complaint against an employer or a labor
organization, to petition a U.S. district court for appropriate tem-
porary relief or restraining order in aid of the unfair labor practice
proceeding pending befors the Board. In fiscal 1975, the Board filed
21 petitions for temporary relief under the discretionary provisions
of section 10(j), 13 against employers and 8 against unions.! Injunc-
tions were granted by the courts in six cases and denied in one; of
the remaining cases, four were settled prior to court action, five were
in an inactive status, and five were pending at the close of the report
period.?

Injunctions were obtained against employers in two cases and
against labor organizations in four cases. The cases against employers
involved alleged bad-faith bargaining, together with other unilateral
and coercive actions aimed at avoiding the bargaining obligation.
The cases against the labor organizations involved alleged picket
line violence, and strikes in support of bargaining demands where
notice of the dispute had not been given to mediation authorities as
required by section 8(d) of the Act’

Much of the 10(j) litigation during the year turned on the propriety
of affirmative relief; e.g., orders directing an employer to recognize
and bargain with a union designated or selected by its employees as
their collective-bargaining representative, or to reinstate employees
who were allegedly discriminatorily discharged, pending Board
disposition of the unfair labor practice case.

t In addition, four petitious filed during fiscal 1974 were pending at the beginning of fiscal 1975.
2 See Table 20 :n Appendix
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In Hartz Mountain Corp.? the Third Circuit vacated a district
court’s order enjoining an employer from giving effect to an existing
labor agreement with an allegedly assisted union or from recognizing
the union pending the Board’s decision. The district court found
reasonable cause to believe that the employer had unlawfully involved
itself in the union’s organizational activities by urging three or four
employees to support it and thereafter voluntarily recognizing and
contracting with it, despite the representational interest exhibited
by two rival unions, one of which had demanded and been refused
recognition on the basis of authorization cards just 6 months earlier.
The district court considered interim injunctive relief ‘“just and
proper” to prevent erosion of support for the competing unions and
the prejudice which otherwise might result to any future election
ordered by the Board.

The court of appeals reversed, holding that in a 10(j) proceeding the
district court must determine whether injunctive relief is * ‘just snd
proper’ in the sense of being ‘in the public interest.” ”’ The court noted
that the case for an injunction was weak since the evidence of assist-
ance was sparse and strongly contested, and, even discounting the
three or four tainted cards, the union held authorization cards from a
clear majority of the employees. Observing that “a fundamental
objective of our national labor relations legislation” is “‘to protect
the integrity of collective bargaining,” the court concluded that the
“problematic damage’” to the competing unions does not outwiegh
the plan public interest in avoiding the employees’ loss of the funda-
mental benefits derived from the existing and “seemingly fair’”’ labor
contract. While the court vacated the injunction, it observed that in
the absence of a prompt decision on the merits a temporary injunction
once issued may become, in effect, a final disposition of the contro-
versy. To avoid that unwanted result, and apparently to promote an
“administrative sense of urgency” in cases warranting temporary
injunctive relief, the court established a rule, binding in the Third
Circuit, that injunctions granted under section 10(j) of the Act shall
be expressly limited to 6 months’ duration. If, after issuance of an
administrative law judge’s recommended order, further injunctive
relief is warranted, upon application, the district court may continue
the injunction for an additional 6 months pending Board decision. An
additional 30-day extension may be granted “upon a showing that
administrative action on the underlying controversy seems to be
imminent.”’

In Trading Port* the Board for the first time secured appellate
court approval of an interim bargaining order under section 10(j)
pending Board determination of a Gissel-type case. (N.L.R.B..v.

3 Eisenberg v. Hartz Mountain Corp., 89 LRRM 2705.
§ Seeler v. Trading Port,517 F.2d 33 (C.A. 2), reversing 88 LRRM 3293 (D.C.N.Y.,1074).

594-380 O - 75 - 12
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Gissel Packing Co., 395 U.S. 575 (1969).) The district court found
reasonable cause to believe that the employer engaged in 8(a) (1) and
(3) violations of such severity that their:predictable result would be to
destroy the union’s card majority and to render a fair election im-
possible. However, it declined to issue a temporary bargaining order,
reasoning that since the union had never enjoyed a bargaining relation-
ship with the employer such interim relief would upset, rather than
preserve, the. status quo ante. The court of appeals for the Second
Circuit disagreed. The circuit court observed that ‘“the status quo
which deserves protection under Section 10(j) is not the illegal status
which has come-into being as a result of the unfair Jabor practices
being litigated. . . . Instead, Section 10(j) was intended as a means of
preserving or restoring the status quo as it existed before the onset of
unfair labor practices.” The court reasoned that, just as a cease-and-
desist order may be ineffective as a final order in a Gissel situation, it
may be insufficient as interim relief. For if the employer’s serious and
pervasive unfair labor practices have already succeeded in destroying
the union’s majority, the union’s status among the employees may be
so permanently damaged by the time the final Board order issues that
effective representation is no longer possible. Rather than viewing a
temporary bargaining order designed to prevent frustration of the
purposes of the Act as being ‘radical relief,” the court concluded
that such relief was “well within the general principles applicable to
statutory injunctions.” Moreover, the court observed that although
inferior to the election process, authorization cards can adequately
reflect employee sentiment when the election process has been im-
peded, and there is nothing permanent about an interim bargaining
order lasting only until the final Board decision. The court, however,
emphasized that the issuance of a bargaining order ‘“‘should not be
undertaken whenever a claim of unfair labor practices is made,”
but only where the ‘“‘election process has been rendered meaningless
by the employer.”

B. Injunctive Litigation Under Section 10 (1)

Section 10(l) imposes a mandatory duty on the Board to petition for
“appropriate injunctive relief” against a labor organization or its
agent charged with a violation of section 8(b)(4) (A), (B), and (C),°

5 S‘ez: 8(b) (4) (A), (B), and (C), as enacted by the Labor Management Relations Act of 1947, prohibited
certain types of secondary strikes and boycotts, strikes to compel employers or self-employed persons to
join labor or employer organizations, and strikes against Board certifications of bargaining representatives
These provisions were enlarged by the 1959 amendments of the Act (Title VII of Labor-Management Re-
porting and Disclosure Act) not only to prohibit strikes and the inducement of work stoppages for these

objects but also to proscribe threats, coercion, and restraint addressed to an employer for these objects, and -

to prohibit conduct of this nature where an object was to compel an employer to enter into a hot cargo agree-
ment declared unlawful 1n another section of the Act, sec. 8(e)
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or section 8(b)(7),° and against an employer or union charged with
a violation of section 8(e),” whenever the General Counsel’s investiga-
tion reveals ‘“reasonable cause to believe that such charge is true and
a complaint should issue.” In cases arising under section 8(b)(7),
however, a district court injunction may not be sought if a charge
under section 8(a)(2) of the Act has been filed alleging that the
employer has dominated or interfered with the formation or adminis-
tration of a labor organization and, after investigation, there is “rea-
sonable cause to believe such charge is true and that a complaint
should issue.” Section 10(l) also provides that its provision shall be
applicable, “where such relief is appropriate,” to violations of section
8(b)(4)(D) of the Act, which prohibits strikes and other coercive
conduct in support of jurisdictional disputes. In addition, under sec-
tion 10(l) a temporary restraining order pending the hearing on the
petition for an injunction may be obtained, without notice to the
respondent, upon a showing that “substantial and irreparable injury
to the charging party will be unavoidable’” unless immediate injunctive
relief is granted. Such ez parte relief, however, may not extend beyond
5 days.

In fiscal 1975, the Board filed 316 petitions for injunctions under
section 10(1). Of the total caseload, comprised of this number to-
gether with the 29 cases pending at the beginning of the period, 133
cases were settled, 26 dismissed, 18 continued in an inactive status,
43 withdrawn, and 12 were pending court action at the close of the
report year. During this period, 113 petitions went to final order,
the courts granting injunctions in 98 cases and denying them in 15
cases. Injunctions were issued in 6 cases involving alleged coercion
under section 8(b)(4)(A) to obtain a hot cargo agreement. Injunctions
wetre also issued in 50 cases involving alleged secondary boycott
action proscribed by section 8(b)(4)(B), and in 30 cases involving
jurisdictional disputes in violation of section 8(b)(4)(D), of which 2
also involved activitie: proscribed under section 8(b)(4)(B). In-
junctions were issued in 10 cases to proscribe alleged recognitional
or organizational picketing in violation of section 8(b)(7). The re-
maining four cases in which injunctions were granted arose out of
charges:involving alleged violations of the hot cargo clause proh1b1—
tion of section 8(e).

Of the 15 injunctions denied under section 10(1), 3 involved
alleged coercion under section 8(b)(4)(A) to obtain a hot cargo
agreement, 6 involved alleged secondary boycott situations under
section 8(b)(4)(B), 3 involved alleged jurisdictional disputes under

¢ Sec 8(b)(7), incorporated 1n ?he Act by the 1959 amendments, makes organizational or recognitional
picketing under certain circumstances an unfair labor practice

7 Sec 8(e), also incorporated in the Act by the 1959 amendments, makes hot cargo agreements unlawful,
with certaln exceptions for the construction and garment industnes.
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section 8(b)(4)(D), and 3 were predicated upon alleged violations
of section 8(b)(7)(C).

However, five cases decided during the year, all of which were
reviewed by courts of appeals, are noteworthy. Four of these cases
involved interpretation of the standards for injunctive relief in a
10(1) proceeding; namely, that the Board demonstrate ‘‘reasonable
cause to believe” that an unfair labor practice is being committed and,
if so, that the district court grant ‘“just and proper relief.” One of
these cases involved the “struck work ally”’ doctrine. Under that
doctrine, an otherwise neutral employer becomes “allied” with a
struck employer, and subject to direct economic pressures, when it
enters into an arrangement with the struck employer to perform work
which, but for the strike, would have been performed by his employees.
In Squillacote v. Graphic Arts Union,® a printing company’s litho-
graphic and photoengraving operations were struck by a local union
representing the employees of that department. During the strike, a
customer of the struck employer contracted for the preparation of
films and rotogravure cylinders by another printing company, whose
lithographers and photoengravers were represented by a sister local
of the striking union. The remainder of the work was to be performed
by the struck employer. In reliance on a provision in its collective-
bargaining contract whereby the second company agreed not to render
production assistance to any other employer struck by any local of
the international union, the sister local instructed its members, em-
ployees of the second company, to refuse to perform work for the
customer. The district court denied the Board’s petition for a 10(1)
injunction. In its view, there was a sufficient relationship, between
the two printing companies to make the second company an ally of
the struck employer and therefore a primary in the dispute. The court
also found that the dispute between the local and the second company
was a legitimate contract dispute that could be resolved under the
contractual grievance-arbitration procedure. On appeal the Seventh
Circuit reversed. It noted that neither the international union nor any
of its locals had a dispute with the.second company or the customer.
Nor did the second company have any business relationship with the
struck employer. Moreover, the court observed that the contract
between the customer and the second printing company had developed
independently and had been in negotiations long before the, strike
began. Thus, the court found the ally doctrine inapplicable. The
court also held that when reasonable cause exists to believe that a
secondary boycott is occurring section 10(1) relief is necessary to
maintain the status quo even though the boycott may ultimately be

8 Squillacote v. GQraphic Arts Intl Union (GAIU), Loc 277, and Graphic Arts Intl Union, AFL-CIO
[Kable Printing Co ], 513 F 231017 (C A 7), reversing 381 F. Supp 551 (D.C. Wisc ).
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resolved by arbitration. The court rejected the argument that the
matter was mooted by the completion of the particular project, since
the primary labor dispute was unresolved and the customer’s subse-
quent projects would each be vulnerable to a similar boycott. )

In arelated 10(1) case arising out of the same primary labor dispute,®
the Seventh Circuit affirmed a district court’s decision that the ally
doctrine was inapplicable where the struck printing company per-
manently terminated the struck portion of its operations and then
contracted out the work normally performed by the discontinued
operation to two independent printing companies. The court found
reasonable cause to believe that since the struck employer was
permanently out of that portion of the printing business the sub-
contracted work was not work which ‘“but for the strike’” would have
been performed by his employees. Consequently, the economic
pressures exerted by the international union and one of its locals
against the two subcontractors and their employees not to perform
the disputed work was a secondary boycott and properly enjoinable
under section 10(1) of the Act.

In Damielson v. Intl. Brotherhood of Electrical Workers, Loc. 501
[Associated General Contractors of Connecticut],’® the Second Circuit
affirmed the district court’s denial of the Board’s petition for a
temporary injunction under section 10(l). The distict court viewed
the regional director’s reliance on the union’s exertion of coercive
pressure on an employer who had no present right to assign the dis-
puted work to his own employees as a per se application of the Board’s
“right of control”” test. Observing that several circuit courts of appeals
had rejected that test, the court concluded that the Board had relied
on an'incorrect legal theory. In applying this standard to the Board’s
peitition, the district court cited Dantelson v. Jownt Board of Coat,
Suit & Allied Garment Workers' Uﬂion, ILGWU [Hazantown)], 494
F. 2d 1230 (C.A. 2, 1974). The circuit court of appeals affirmed on
different grounds. Without addressing itself either to the substantive
legal issue or to the standard applied by the district court to the
regional director’s petition, the court of appeals concluded that
injunctive relief would not be “just and proper’” under the circum-
stances. The court noted the passage of time since the dispute arose,
the completion of the construction projects with which the union
was allegedly interfering, the ripeness of ‘the case for decision by: the
Board, and the Board’s failure to seek an expedited appeal. The court
concluded that what it regarded as the Agency’s leisurely prosecution

9 Squillacote v Graphic Arts Intl Union (GAIU), Loc 277 and Graphic Arts Intl Union, AFL-CIO [ Kable
Printing Co 1,388 F Supp. 258 (D C Wisc ), affd on June 25,1975, Docket 75-1210 (C A 7) (unpublished).
10509 F 2d 1371, affg 86 LRRM 3117 (D C Coan.,1974),
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of the appeal confirmed that there was no real danger of irreparable
harm to the public interest warranting the grant of an injunction.
In Seatrain Lines,"* a union sought to compel arbitration of the
employer’s alleged breach .of a contract provision which restricted
the sale of any vessels built by the employer to buyers who them-
selves agreed to become signatory to the union’s collective-bargaining
agreement. The Second Circuit affirmed a district court’s order
. enjoining the union from seeking enforcement of the clause by
arbitration or any other means. The circuit court concluded that its
recent decision in N.L.R.B. v. Natl. Maritime Union of America
[Commerce Tankers], 486 F. 2d 907 (1973), cert. denied 416 U.S. 970
(1974), holding a similar clause to be violative of section 8(e) of the
Act, was controlling. While acknowledging that in Commerce Tankers
1t had expressed some doubt whether the isolated sale of a single
vessel constituted ‘“doing business’” within the meaning of section
8(e), the court stated that the evidencze here indicated that the
employer was engaged in the ongoing business of building and selling
vessels. Moreover, the court observed that in Commerce Tankers
it held that the challenged provision, although possessing ‘‘some
elements of ‘work preservation,”” essentially was intended ‘‘to
influence the labor relations of a secondary employer.” The union’s
work preservation argument had even more force in Commerce
Tankers, the court reasoned, since in that case union members had
previously held jobs on the transferred vessel, whereas here the ship
had never before been manned. Thus, the court observed, ‘‘the
Union is forced to rely almost exclusively on the argument that its
agreements with various employers allow it to ‘protect’ a pool of
jobs for its hiring hall, a position clearly rejected by the Commerce
Tankers Court.”” Rejecting the union’s argument that it was not
interfering with the sale of the vessel, but was simply secking damages
for the contract breach, the court concluded that the damages pro-
vision in the agreement was meant to coerce compliance with tle
clause rather than to give the employer a reasonable alternative to
compliance. Moreover, the court. considered that the union’s demand
-for arbitration constituted a “reaffirmation’ of the hot cargo clause
within the 6-month limitations period of section 10(b) of the Act.
Finally, the court concluded that deferral to arbitration under the
Board’s policy announced in Collyer Insulated Wire, A Gulf & Western
Systems Co., 192 NLRB 837 (1971), would be inappropriate since
the contract provision relied upon is unlawful on its face. Deferral
is particularly inapt, the court added, in a 10(l) proceeding, where

1t Danielson v. Intl. Organization of Masters, Mates & Pilots, A FL-CIO [Seatrain Lines], 89 LRRM 2564
(C.A. 2), affg. 88 LRRM 3006 (D C.N.Y.).
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the regional director is mandated to seek injunctive relief upon
reasonable cause to believe the Act has been violated.

In Youngblood v. United Mine Workers of America [Lone Star Steel
Co.],”* a district court enjoined a union’s picketing to obtain in collec-
tive-bargaining negotiations an agreement whereby the emiployer would
affirm that its operations would not be “sold, conveyed, or otherwise
transferred or assigned to any successor without first securing the
agreement of the successor to assume the Employer’s obligations under
this agreement.” The regional director contended that this clause
would require the employer to “cease doing business with” those
prospective purchasers or transferees of the operation who refused to
be pound by the union’s collective-bargaining agreement. Since the
restriction would not necessarily preserve the work for the present
employees, but would operate to fix the terms and conditions of
employment of the successor and assure the union’s continued repre-
sentative status there, the cluuse was viewed as having a secondary
thrust proscribed by section 8(e) of the Act. The district court con-
cluded that the clause was “most probably not within the ‘preserved
work’ doctrine.” Fence, the court found reasonable cause to believe
the clause was proscribed under section 8(e), and that the picketing
to obtain it violated section 8(b)(4)(A). The court also found reason-
able cause to believe that the union’s picketing at a location owned
by the employer but operated under an arm’s-length contract by a
second, wholly independent company with its own employees and
equipment was independently violative of the secondary boycott pro-
visions of section 8(b)(4)(B) of the Act, as the legal relationship
between the two employers was ‘“‘not such as to invoke the application
of the ‘allied doctrine.””’

280 LRRM 2314 (D C. Okla)



X .
Contempt Litigation

During fiscal 1975, petitions for adjudication in contempt for
noncompliance with decrees enforcing Board orders were filed in 30 !
cases, 29 seeking civil contempt relief and 1 seeking eriminal contempt
sanctions. In four of these, petitions were granted and civil contempt
adjudicated.? Six were discontinued upon full compliance.? In eight
cases, the courts referred the issues to special masters for trials and
recommendations, three to U.S. district judges, one to a U.S. mag-
istrate,*. and the other four to other experienced triers.® One case is

1 In addition,in N L R B.v Drapery Mfg Co , 425 F. 2d 1026 (C A. 8, 1970), a writ of execution to 1mple-
ment the supplemental (backpay) order of Dec 6, 1973, was obtained 1n lieu of contempt, and protective
restraining orders to enjoin the dissipation of assets were obtained to assure compliance when contempt
proceeding would be instituted in N I R B v Radiwadores Paragon de Puerto Rico, yudgment of Apr 4,
1974,in No.73-1400 (C A 1),andin N L R.B v Felsa Knitting Mils, order of Jan 15,1975 (C A 2), protect-
g 208 NLRB 504 (1974).

2 N L RB v John Moynagh & Co & Auburn Pipe Fabricators, order of Sept 30, 1974, in civil contempt of
the backpay order of Apr 12,1974,in No 74-1092 (C.A.1), N L.R B v Saginaw Aggregates, order of May 27,
1975, 1n civil contempt of the backpay judgment of Aug 30, 1973, in No. 72-1854 (C A 6), NLR.B v
Merchants Delwery and Warehouse Corp , order of Feb. 25, 1975, in civil contempt of the reinstatement and
bargaining provisions of the judgment of Apr. 9, 1974, in No 74-1200(C A 8), NL R B v Kimg Radio
Corp , order of June 13, 1975, 1n c1vil contempt of the bargaining provisions of 510 F. 2d 1154 (C A 10)

3 Upon payment of backpay and contribution to union welfare fundin N I R B v Al Monzo Construction
Co ,1n civil contempt of judgment of Sept. 7, 1973,in No 74-2067 (C A 3), upon payment of costs on appeal
in N L R B v Superior Microfilm Systems, in civil contempt of judgment of Oct 31, 1974, 1n No 75-1051
(C A. 3), upon the reinstatement and making whole of two discriminatees in NLRB v G & S Metal
Products Co ,1n civil contempt of 489 F 24 441 (C A 6, 1973), upon execution of a collective-bargaining
agreementin N L R B.v J J Newberry Co.,1n civil contempt of judgment of Feb 15, 1973, 1n No 72-1500
(C.A 8), upon reinstatement of discrimuatee and posting noticesin N L R B v Famet, Inc ,1n civil con-
tempt of 490 F 2d 293 (C A 9, 1973), upon payment of backpay in N L R B. v New Truch Transport, in
civil contempt of supplemental judgment of Dec 17,1973,1n No 73-3062 (C A.9)

+ NLRB v Newspaper & Mail Delwerers’ Unton of New York & Vicinity, fu civil contempt of the 8(b)
(1) (A) and 8(b) (2) (hiring system) provisions of the July 6, 1971, March 15, 1972, March 20, 1972, and Sept 10,
1973, judgments1n Nos 71-1379, 71-1968, 72-1240, and 73-2303, respectively (C A 2),referred to U S Dastrict
Judge Morns E Lasker (D CN Y ), NL R B v Iron Workers, Loc 16, Intl Assn of Bridge, Structural &
Ornamentel Iron Workers, AFL-CIO,1n civil contempt of the 8(b)(1)(A) judgment of Oct 2, 1973, in No
73 -2134 (C A 4),referred to U 8 District Judge Roszel Thomsen (D C Md )}, N L R B v Matloch Truck
Body & Trailer Corp ,1n civil contempt of 495 F. 2d 671 (C A 6, 1974), referred to U S District Judge L.
Clure Morton (D C Tenn.), N L R B v. Kiwrvan Truck Lines, 1n civil contempt of the reinstatement pro-
visions of the judgment of June 19, 1974, in No. 74-1166 (C A 8), referred to U.S Magistrate Earl Cudd
(D.C Minn.)

8 The following three were referred to admimstrative law judges N L R B v. Contempocomp Diwsion of
Lingustic Systems, in c1vil contempt of the relnstatement provisions of the judgment of Apr 23, 1974, in
No 74-1101 Supp (C A 1); N L R B v Fmesdver Mfy Co ,1ncivil contempt of 400 F.2d 644 (C.A 5, 1968),
N.L.R B v. Groendyke Transport, in civil contempt of the bargaining provisions of 438 F 2d 981 (C A. 5,
1971). The fourth has been referred to a retired state appellate judge N L R.B v ITCO, Inc ,incivil con-
tempt of the 8(a) (3) provisions of the judgment of Oct 1,1973,in No 75-1848 (C.A.9)
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awaiting referral to a special master.® Another case was withdrawn
when it appeared that the company did not intend to carry out its
threat to cease recognizing the union.” Of the remaining 10 cases, 9
are before the courts in various stages of litigation,® while the 10th is
pending before the court on the Board’s exceptions to the special.
master’s adverse recommendations.®

With respect to the cases which were commenced prior to fiscal
1975, but were disposed of during the period, contempt was adjudi-
cated in seven civil proceedings,'® while four were discontinued: one
upon paymeunt of backpay in full and the posting of the required
notice; ' one upon the full payment of costs awarded in the enforce-
ment litigation; ** the third at the request of both company and union,
their labor dispute having been amicably and finally adjusted; ™ and
the fourth was discontinued because of the total inability of the
respondent to pay backpay.**

Two cases which were disposed of during fiscal 1975 warrant some
comment. The purgation order in Johnson Mfg. Co. of Lubbock * is

SNLRB v.S E Nichols Shillington Corp., 1n civil contempt of the reinstatement provisions of 475
F2d1395(C A 3,1973)

7 Motion for writ of body attachinent for alleged violation of the contempt adjudicationin NL R B v.
Metloz Mfg Co ,83 LRRM2346 (C.A 9,1973), withdrawninNo 20299, Feb §,1975 (C.A. 9)

8 N L R B v Diamond Motors, in civil contempt of the backpay provisions of the judgment of Jan. 31,
1975,1n No 75-4019 (C A 2), NL R B v Barry Industries, 1n civil contempt of the backpay provisions of
the judgment of Oct 5, 1973,1n No 74-1818 (C A.3), N L R B v DePalma Printing Co ,1n civil contempt of
the bargaimng provisions of the judgment of Oct 30, 1973, in No 73-1688 (C A 3) (pending before J. dge
'arison behelf ot the court), N L R B v Ogle Protection Service,1n civil contempt of the backpay provisions
of 375 F 2d 497 (C.A 6,1967), N.L R B v Robert Brandis, el al ,in civil contempt of the backpay provisions
of the judgment of June 30, 1972,1n No 74-1881 (C A 7), N L B B v Certified Mea’s, 1n ctvil contempt of the
3(a)(1), (3), and (5) provistons of the judgment of Aug 3, 1973, 83 LRM 2992 (CA 7), NL.R B v Good
Foods Mfg. & Processing Corp , el ano , in civil contempt of the discovery and bargaining provisions of 492
F2d41302(C A 7,1674), N L R B v (eorge Masiakowshs, in civil contempt of the bargaining movisions of
thejudgment of Jan 13,1975,1n No 74-1793 (C A 7), N.L.R B v. Southland Dodge, 1n criminal contempt of
the bargaimng provisions of the judgment of Feb 22, 1974, in No. 75-1538 (C A. 3)

$ N L R B v Hendel Mfg Co ,incivilcontempt of the bargaining provisions of 483 1.2d 350 (T A 2,1973).

WNILRB v Loc £94, Int Brotherhood of Teamsters, Chauffeurs, Warehousemen & Flelpers of America,
order of February 10, 1975, holding the union 1n civil contempt of the secondary boycott provisions of the
judgments of Sept 7, 1972, 1n No 72-1437 and in 342 F 2d 18 (C A 2,1965), and 273 F 2d 696 (C A 2, 1960)
N L R B v Larry Carnavale & Sons Transit Mz Corp , et al , order of October 22, 1974, adopting the report
of U S Dastrict Judge John R Dooling (D C N Y ), holding the companies in c1vil contempt of the judg-
ment of March 5, 1969, in No 33331 (C A 2) N L B B v Cayuga Crushed Stone, order o August 15, 1974,
adopting the report of U S District Judge Edmund Port (D C N Y ), holding the company 1n c1vil con-
tompt of 474 F 2d 1330 (C A 2, 1973), N L R B. v Johnson Afg Co of Lubbock, 511 F 2d 1563 (C A 5).
N L B B. v Decaturville Sportswear (o , ¢l al , per curiam, lled May 23, 1975, 518 F 2d 788 adopting the
report of U S Dastrict Judge Harry W Wellford (D C Tenn ), which sustained the Board’s allegations, in
part, and holding the companies 1n civil contempt of 406 F 2d 886 (C A 6,1969), N L R B v Unaited Brother-
hood of Teamsters, Chauffeurs, Warehousemen & Helpers, Loc 327, order of Nov 18, 1974, adopting the repott
of US Duistrict Judge L Clure Morton (D C Tenn ), holding the union 1n civil contempt of 432 F. 2d 933
(C.A 6,1970), N L R B v Edward ££ Schultz, et ano , order of May 13, 1975, adopting the report of 1ts special
master holding the respondents in civil contempt of the judgment of Feb 26, 1974, 11 No 731241 {C A. 10)

UWNLRB v Lane Tool & Mfy Co,upon full payment of backpay and proper posting, in civil contempt
of the judgment of Oct. 2, 1973, in No 73-2061 (C A 3)

YN LR B v Superor Microfilm Systems, 1 civil contempt of 485 F. 2d 681 (C A 8, 1973)

BN LEB v United Tertile Workers of America, AFL~CIO0, 1n civil contempt of the 8(b)(1)(A) judgment
of Dec 11, 1973, 1 No 73-2194 (C A 6).

UNLRB. Vv Regal Cab Co,in civil contempt of the backpay judgment of Nov. 7, 1673, 1n No. 73-1973
(CA.7.

13 See fn. 10, above.
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notable for a make-whole remedy for the union injured by the re-
spondent employer’s bad-faith bargaining. The employer in Johnson
was found to have violated an earlier contempt order !® directing it,
inter alia, to bargain in good faith with the union. In the second
contempt proceeding, the company was ordered to reimburse the
union “for its expenses incurred by reason of the failure of the Com-
pany to comply with the adjudication of April 6, 1972, to wit: for
salaries and expenses-incurred by the union and bargaining committee
members in attending bargaining sessions with the Company in
connection with a collective bargaining agreement or merit wage
increases since April 6, 1972, payments by the union to employees of
Johnson Manufacturing Company who walked the picket line [to
protest the Company’s bad-faith bargaining] and attorney’s fees and
expenses.” No such remedy for a union has heretofore been provided
in contempt proceedings. The .court characterized this make-whole
remedy as “an extension of the remedy” in N.L.R.B. v Schull Steel
Products, 480 F. 2d 586 (C.A. 5, 1973), a contempt proceeding in
which it had directed the company to reimburse employees (rather
than their union) for benefits lost as a result of the employer’s refusal
to execute a contract on which the parties had reached agreement.
In addition .to providing the make-whole remedy for the union, the
Johnson court also, inter alia, ordered the company to bargain with
the union in ‘‘reasonably consecutive sessions until full agreement or
bona fide impasse is reached,” required company and union representa-
tives to file sworn reports. with:the court once every 15 days after the
first bargaining session describing the progress of the bargaining,
and directed the company not to designate as its bargaining represent-
ative the attorney who had hitherto been its bargaining representative
‘““unless permitted by order of this Court.”

In Decaturville V' the court agreed that clear and convincing evi-
dence in the record supported factual findings made by its special
master (a U.S. district judge) that for discriminatory reasons the
company discharged and refused to hire a number of employees and
refused to reinstate a number of strikers. The court also recognized
that in enforcement proceedings these acts would be actionable unfair
Jabor practices. But it held that the “clear and convincing”” evidentiary
standard in civil contempt justifies the application of substantive
standards more stringent than those it would apply in enforcing a
Board order. Accordingly, the court adopted the special master’s
recommendation to dismiss the Board’s petition with respect of these
allegations. This appears to be contrary to the teaching of N.L.R.B. v.

18 N.L.R B. v. Johnson Mfy. Co. of Lubbock, 458 F. 2d 453 (C.A. 5, 1972).
U See fn. 10, above.
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Warren Co., 350 U.S. 107 (1955), reversing 214 F. 2d 481 (C.A. 5,1954),
and since it undermines the statutory scheme for preventing unfair
labor practices at the crucial contempt stage, the Board has
authorized a petition to the Supreme Court for a writ of certiorari.

-4



XI

Special and Miscellaneous
Litigation

A. Judicial Intervention in Board Proceedings

1. Representation Proceedings

On three different occasions during this fiscal year, the Fifth
Circuit rejected attempts to invoke district court jurisdiction under
the rationale of that court’s earlier decisions in Templeton v. Dixie
Color Printing Co.! and Algie Surrait v. N.L.R.B.? In both Templeton
and Surratt, the court held that the Board’s refusal to process an
employer decertification petition, solely because of the pendency of
unfair labor practice charges against the employer, violated the ‘‘shall
investigate’’ clause of section 9(c)(1), and accordingly that remedial
judicial intervention was warranted under the Supreme Court’s
holding in Leedom v. Kynel However, in Tommy J. Grissom v.
N.L.R.B.;* Acme Employees Assn. Industrial Union v. N.L.R.B.;® and
Michael Bishop v. N.L.R.B.,* the court distinguished Templeton and
Surratt and held that, where nonfrivolous charges had been filed with
the Board alleging that the employer had violated the Act by, inter
alia, refusing to bargain with an incumbent union, the Board had
sufficient operative facts before it to determine that no question of
representation existed, and therefore did not violate section 9(c)(1)
of the Act by refusing to process a representation petition seeking to
decertify the union. The court thus adopted the Board’s view that
where the processing of a representation petition would be incon-

1444 F. 2d 1084, petition for rehearing denied 444 F. 2d 1070 (C.A. 5,1971). See 36 NLRB Ann Rep 129
(1971).

2463 F. 2d 378 (C.A. 5, 1972). See 37 NLRB Ann. Rep. 199 (1972).

3358 U.S 184 (1958).

4497 F. 2d 43 (C.A. 5) See 39 NLRB Ann. Rep 174 (1974).

5500 F 2d 574 (C A 5). S8ce 39 NLRB Ann. Rep. 174 (1974).

8502 F 2d 1024 (C A ©6).
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sistent with the issuance of a remedial order in an unfair labor practice
proceeding requiring the employer to bargain with the union for a
reasonable period of time the representation petition could be
dismissed.

In Intl. Assn. of Tool Craftsmen & its Loc. 20 [ Union Carbide Corp.]v.
Miller,” plaintiff sought district court review of the Board’s dismissal of a
representation petition, alleging that the Board had violated section
9(b)(2) of the Act by refusing to hold an election in a severed craft
unit solely because another unit had previously been found appro-
priate. The court found, however, that the Board, in reaching its
decision, had not relied solely upon a prior unit determination, but
instead had applied the various criteria set forth in its decision in
Mallinckrodt Chemical Works?® for resolving questions of craft sever-
ance. Accordingly, the court dismissed the complaint for lack of subject
matter jurisdiction. A similar allegation was dismissed in California
Licensed Vocational Nurses Assn. v. N.L.R.B.?

In Board of Trustees of Memorial Hospital d/bja Bishop Randall
Hospital v. N.L.R.B.,'° plaintiff obtained a permanent injunction
enjoining the Board from asserting jurisdiction over a hospital owned
by the county of Fremont, Wyoming, but operated under a contractual
arrangement by Lutheran Hospitals and Homes Society of America,
a private nonprofit operation. The Board had ordered an election
among the hospital’s employees after finding that the Society, rather
than the county of Fremont, was the “employer’” within the meaning
of section 2(2) of the Act,” and argued that the court had no jurisdic-
tion to review this finding under the Supreme Court’s holding in
Boire v. Greyhound Corp.? The court found, however, that the sole
issue presented was the legal interpretation of the term “employer,”
and that, under its interpretation, the county of Fremont was actually
the “employer.” Accordingly, the court held that the Board violated
section 2(2) by ordering an election among the hospital’s employees,
and that the court had jurisdiction to enjoin the election.

Finally, in Monroe Auto Equipment Co. v. N.L.R.B.,** plaintiff
attempted to obtain district court review of the Board’s refusal to
reopen the record in a representation proceeding in which the United
Auto Workers had been certified as the exclusive bargaining repre-
sentative of the company’s employees. The Fifth Circuit not only

7389 F. Supp 1078 (D C. Tenn ), affd. 89 LRRM 2143 (C A. 6)

8162 NLRB 387 (1966).

'88 LRRM 3124 (D C. Calif ), appeal pending C.A. 9, Docket 73-2362. See 38 NLRB Ann. Rep 179-18u
(1973).

1089 LRRM 2822 (D.C Wyo.), appeal pending C A. 10, Docket 75-1585.

it Bishop Randall Hospital, 217 NLRB No. 185 (1975)

12 376 U.S. 473 (1964).

13 8ee Leedom v. Kyne, 358 U.8. 184 (1958).

K 511 F. 2d 611 (C.A. 5).
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upheld the district court’s finding that it was without jurisdiction
over the subject matter of the action,' but also awarded double costs
and attorneys fees to the Board because of the company’s continuing
refusal to comply with the Board’s bargaining order based on the
certification.'®

2. Unfair Labor Practice Proceedings

In one extraordinary case this year, McClain Industries v. N.L.R.B.,
a district court enjoined the Board from proceeding to an unfair labor
practice hearing until it had granted plaintiff’s request for prehearing
discovery of names and addresses of persons whom the regional director
intended to call as witnesses.!” In denying the Board’s motion to dis-
miss, the court held that section 10(b) of the Act mandates that the
Board permit prehearing discovery, and that the Board’s failure to do
so vested the-court with jurisdiction under the rationale of Leedom v.
Kyne.'® The Court of Appeals for the Sixth Circuit granted summary
reversal,'? holding that district courts lack jurisdiction to enjoin unfair
labor practice proceedings, and that plaintiff’s relief concerning the
procedural issues it desired to present was plainly a petition to review
under section 10(f) of the Act.

In Michigan State Bldg. & Counstr. Trades Council, AFL-CIO v.
Gottfried,*® plaintiff sought a mandatory injunction requiring the
regional director to permit Delta Engineering Corporation to withdraw
charges which it had filed against the union and which Delta had
sought to withdraw pursuant to a settlement agreement entered into
between it and the union in the regional director’s 10(1) proceeding
against the union. The court, although noting that public policy favors
the peaceful settlement of labor disputes, found that it had no jurisdic-
tion to enjoin the regional director from prosecuting his complaint
since the regional director had not been a formal party to the settle-
ment agreement, and whatever delay had been occasioned was not
unreasonable and indeed was justified, at least in part, by the pendency
of the settlement negotiations.

There have been several attempts to enjoin Board proceedings be-
cause of the pendency of bankruptcy proceedings involving the
employer. In Airport Iron & Metal,* the court held that an employer
was not entitled to such a stay unless it could demonstrate that the
administration of the debtor’s estate would be embarrassed or delayed,

1884 LRRM 2835 (D.C. Ga, 1973).

1188 NLRB 90 (1970), entd 470 F. 2d 1329 (C A 5,1972), cert denied 412 U § 928 (1973)

1381 F. Supp. 187 (D.C. Mich.).

1358 U'S 184 (1058).

188 LRRM 2071 (C.A. 6).

388 LRRM 2127 (D C Mich ).
91 Unreported decision dated August 20, 1974 (D.C.N.Y., Docket 74-B 825).
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to the point of threatened or irreparable injury, in absence of such
a stay. And in In re Goodway Printing Co. of Washington, D.C. 2
the court granted the Board’s request for relief from an automatic
stay which, under the new Bankruptcy Rules and Official Bankruptey
Forms, effective October 1, 1973, became effective upon the filing of
the petition in bankruptcy, holding, inter alia, that the stay was
inapplicable to the Board’s proceedings.

In Iilinois State Employees Council 84, AFSCME v. N.L.R.B.®
plaintiff filed a complaint seeking to compel the General Counsel to
issue a complaint against Food Management Associates, which, plain-
tiff alleged, had violated section 8(a) (1), (3), and (5) of the Act by
refusing to bargain in good faith and by locking out and terminating
certain employees. The General Counsel had found that under the
Board’s decision in Peoria Chapter of Painting & Decorating Contrac-
tors * the union was required to wait 30 days from the date the proper
Federal and state authorities had received their 8(d)(3) notices before
striking, and that, having failed to do so, its strike was unlawful and
the company’s discharge of the strikers was permissible. Plaintiff
pointed out that the Seventh Circuit had denied enforcement of the
Board’s Peoria decision, holding that while section 8(d) requires all
parties to wait 60 days, following the 8(d)(1) notice of contract ter-
mination or modification before resorting to economic action, it does
not require a similar 30-day waiting period following the 8(d)(3)
mediation notice where that notice is given less than 30 days from the
end of the 60-day period.” The district court found that the Board and
Seventh Circuit decisions were not necessarily in conflict, that the
General Counsel did not violate his statutory duty in declining to
issue a complaint, and, accordingly, that plaintiff’s complaint should be
dismissed for lack of subject matter jurisdiction.

B. Board Intervention in Court Proceedings

In Shopmen’s Local Union 466, Intl. Assn. of Bridge, Structural &
Ornamental Iron Workers, AFI-CIO v. Kewin Steel Products,” the
Board intervened in a chapter XI bankruptcy proceeding in which the
company had applied for and had been granted permission to reject
its collective-bargaining agreement with the union. The Board, days
prior to the bankruptcy judge’s order granting permission, had issued
a decision and order finding that the company had unlawfully refused
to bargain in good faith with the union by refusing, upon request, to

# Unreported decision dated June 29, 1975 (D.C Pa , Docket 73-Bk-748).
# 395 F. Supp. 1011 (D.C. 111 ), appeal pending C.A 7

3 204 NLRB 345 (1973)

3500 F.2d 54 (C.A. 7)

# 381 F. SBupp. 338 (D.C.N.Y.), appeal pending C.A. 2, Docket 74-2154.
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sign the collective-bargaining agreement, and ordering the company,
inter alia, to execute the agreement and make the employees whole for
any loss of benefits suffered as a result of the failure to sign.” The
Board argued in the bankruptcy proceeding that, although the literal
language of the Bankruptcy Act permits the rejection of all executory
contracts, that language was not intended to cover collective-bargain-
ing agreements, and that such an interpretation would do violence to
the provisions of the NLRA, which permit rejection of collective-
bargaining agreements only under the very limited circumstances set
forth in section 8(d), and not present here. The court agreed, and
reversed the order of the bankruptey judge.

In Communications Workers of America v. Television Wisconsin,™
the Board intervened in a suit filed by the certified collective-bargain-
ing representative seeking damages from the company and 10 of its
employees because the employees, allegedly acting in concert with
the .company to destroy the union’s status as collective-bargaining
agent and to interfere with the union’s contractual relationship with
the company, resigned from the union, circulated a petition to the
National Labor Relations Board for a decertification petition, and
refrained from participating in the union’s strike. The Board argued
that all of the alleged activities were at least arguably within the
scope of the NLRA and, accordingly, that the court was preempted
from exercising jurisdiction under the rationale set forth in San Diego
Bldg. Trades Council v. Garmon.*® The court agreed, and dismissed the
case for failure to state a claim upon which relief could be granted.®

In Chief Freight Lines Co. v. Local Union 886, Southern Area
Conference of Intl. Brotherhood of Teamsters® the Board intervened
in proceedings in which the company was seeking an order enjoining
the union from striking to enforce an arbitral award, compelling
further arbitration, and staying that arbitration pending resolution
by the Board of various unfair labor practice charges and a represen-
tation petition which presented the same issues as that involved in
the section 301 proceeding, namely, whether the card recognition
procedure of the company’s contract with the union applied to cer-
tain of the company’s employees. Although the Board took no position
on the injunction issue, it argued that further arbitration proceedings
should be stayed pending the Board’s resolution of the issues before it.
The court held that the Supreme Court’s decision in Boys Markets v.

71 Kevmin Steel Products, 209 NLRB 493 (1974).

2387 LRRM 2162 (D.C. Wisc.).

20350 U § 236 (1959)

% See also Teamsters, Chauffeurs, Warehousemen & Helpers, Local Unton 524 v. Ralph M Smith, 87 LRRM
2763 (Super Ct , Wash ), where a state court disrmssed an attempt by a union to collect fines from 1ts mem-
bers pursuant to its constitution on grounds that the Board had found the fines were unlawfully :mposed
212 NLRB No 133 (1974).

31 514 F. 2d 572 (C.A. 10).
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» Retail Clerks Union, Loc: 770;* which permits district courts to
. enjoin.a strike -pending arbitration, constitutes.a mnarrow exception
to the general prohibition against such injunctions contained in the
Norris-LaGuardia. Act,. and only justifies such relief where the em-
ployer is actually compelled to arbitrate. Thus, while recognizing that
“[wlhichever-way the Board rules, its decision would take precedence
over any arbitration award,” ® the court held that the company -
-could not.obtain a:Boys-Markets injunction-against the strike and at
the same: time be relieved of.its duty to arbitrate. Accordingly, the
court, vacated the-injunction and remanded the case to the district
court with the observation that ‘should :circumstances develop
whereby the Company is prepared to arbitrate, and to be subject to
a requirement to do so, the District Court may reconsider whether
any equitable relief sought is justified and proper.” 3
In Loc. 259, United Automobile Workers, UAW v. Kellogg Pontiac
Sales Corp., ® the Board again intervened in a section 301 proceeding
in which the union was seeking to enforce an arbitrator’s award. The
arbitrator had found that an automobile dealership operating in
Mount Vernon, New York, was owned by the same corporation as a
- previous dealership located in New York City had been, and therefore
that it was bound to reinstate at Mount Vernon the employees who
had been dismissed when the New York City plant closed, with
backpay and contributions to the union’s pension and health and
welfare funds. The Board had earlier directed an election at the new
plant, finding that, corporate niceties aside, the Mount Vernon oper-
ation constituted an entirely new and different entity from the New
York City operation, that as a consequence the corporation running
the Mount Vernon plant was at no time a real party to the contract,
and therefore that the contract did not bar an election. The Board
argued in the section 301 proceeding that the arbitrator’s award was
inconsistent with. the -Board’s decision and therefore unenforceable
under the rationale of Carey v. Westinghouse Electric Corp.*® The
court, although agreeing that insofar as the award ordered reinstate-
-ment of the New York City employees it was in conflict with the
.Board’s decision and unenforceable, held that the rest of the award,
requiring the company to reimburse the New York City employees
for wages lost and to reimburse the union for lost pension and health
and welfare fund contributions, should be confirmed. In so doing, the
court recognized that there was a conflict in the theories underlying
the Board’s and the arbitrator’s decisions. However, it found no con-

8308 US 235 (1970).

33514 F. 2d at 581

514 F. 2d at 582

392 F, Supp. 104 (D.C.N.Y.).
375 U-.8. 261, 272 (1964).

594-380 O - 75 - 13
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flict in the remedies themselves, and also that if the arbitrator’s
decision awarding damages were not sustained the result would be to
wipe out completely the rights of the former New York City em-
ployees under their collective-bargaining agreement. This result, the
court found, “would be at odds with what has been held regarding the
respective domains of the arbitrator and the NLRB—that is, that
an arbitrator has primary authority to interpret collective bargaining
agreements on questions of employment rights, wages, etc., and that
the NLRB may tread upon this authority only as far as necessary to
rule upon matters within the NLRB’s jurisdiction, such as repre-
sentation and unfair labor practices. See N.L.R.B. v. Strong, 393
U.S. 357 (1969).” %7

And in Loc. 1547, IBEW v. Loc. 959, Inil. Brotherhood of Team-
sters [ITT Arctic Services],*® the Board intervened in a district court
suit brought by the IBEW to enforce a no-raid agreement in force
between it and the Teamsters, in which IBEW sought a temporary
injunction restraining the Teamsters from engaging in further elec-
tion activity, a permanent injunction requiring Teamsters to with-
draw a representation petition filed with the Board, and an award
of damages for the alleged breach of the no-raid agreement. The
Board moved to dismiss on grounds, inter alie, that specific enforce-
ment of the agreement would conflict with the Board’s decision and
direction of election and that a damage award would operate to
restrain employees’ exercise of section 7 rights. The court agreed with
the first argument, and denied IBEW’s request for specific enforce-
ment. It also agreed that if the “raid” occurred at the invitation of
the raided union’s members an award of damages might well have
a chilling effect on protected section 7 activities, and thus would be
inappropriate. However, it found that there might be cases in which
bad-faith or predatory organizing practices are so offensive to the
orderly resolution of interunion competition that damages should
be available as a contractual remedy, and accordingly remanded
the case to the district court in order to permit the IBEW an oppor-
tunity to prove damages.

C. Other Issues

In N.L.R.B. v. G. C. Murphy Co.,*® the Board applied for a declara-
tory judgment that an ordinance of the city of Keyser, West Virginia,
was invalid in that it regulated conduct falling within the exclusive
jurisdiction of the Act. The ordinance in question forbade all picketing

¥ 392 F Supp.at 1051. .

8507 F.2d 872 (C.A. 9).
# 87 LRRM 2480 (D.C. W. Va.).
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except where a permit had been issued by the chief of police, which
permit could only be issued under -certain conditions, including
(1) that the applicant be a resident of the city of Keyser, (2) that the
.applicant be -a member_of a recognized labor organization, (3) that
the applicant have been last employed by the owner or operator
of the place sought to be picketed, and (4) that no more than one
picket permit (for ome person) be issued for each public entrance to
-any retail business place The court, relying upon the Supreme Court’s
decision in ‘NiL.R.B. v. Nash-Finch Co:*+agreed with the Board that
the ordinance conflicted with.Federal law and was® therefore violative
of the supremacy clause of the: Constitution, and granted the Bo&rd’
. complaint for declaratory judgment.
. In'St. Francis.Hospital v. Connecticut State Board of Labor Relatwns 4
plaintiff, a nonprofit hospital, .sought to enjoin the Connecticut State
". 'Labor Board from conducting an election among the hospital’s em-
-ployeestscheduled, pursuant to a-stipulation between the hospital and
District 1199, National Union of Hospital and Health Care Employees,
- which had-been-signed prior to the effective date of the amendments
. to the Act extending the coverage of the Act to nonprofit hospitals,*
to be held on a date subsequent to the effective date of those amend-
ments. The Board, which had been named as a nominal defendant in
the suit, had pending before it a representation petition involving
-the same employees, and urged -that the injunction be granted on
grounds of preemption. The court granted the injunction, observing,
“It is quite clear that the supremacy of federal law cannot be undercut
by the action of private parties. Consent by the parties given at a time
when the State Board could assume jurisdiction cannot have the
effect .of permitting the State. Board to retain jurisdiction once its
jurisdiction has been divested by operation of federal law.” #

In J. H. Rutter Rex Mfq. Co. v. United States,* the company brought
suit under the Federal Tort Claims Act,* claiming that it had been
damaged. by the unreasonable delay of the Board in computing the
.backpay found by.the Board to be due the company’s employees.*
The Fifth Circuit affirmed -the order of the district. court,* finding
that the Board’s assignment of the handling of this case ‘clearly

40404 U.8. 138 (1971).

41 87 LRRM 2941 (D.C. Conn.).

4 Act of July 26, 1974, P L 93-360, 88 Stat 395, effective Aug. 25, 1974

287 LRRM at 2944 Compard Methodist Hospital of Brooklyn v. New York State Labor Relations Board
87 LRRM 2842 (D.C N.Y); Swedish Hospital in Brooklyn v. New York State Labor Relations Board, 87
LRRM 2484 (D.C.N Y.).

#4515 F. 2d 97 (C.A. 5).

- 4628 U 8 C. §§ 1346(b), 2671-80(a) (1948).

4 See 158 NLRB 1414 (1966), enfd in part and remanded in part 399 F 2d 356 (C.A. 5, 1968), cert denied
393 U.8. 1117 (1969), reversed 396 U § ‘258 (1969), 194 NLRB 19 (1971), enfd. in relevant part 473 F. 2d 223
(C.A. 5,1973), cert. denfed 414 U 8 822 (1973).

T 41380 F. Bupp. 412 (D.C. La., 1974).
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involved public policy considerations,” * and thus was covered by
the discretionary function exemption of the Tort Claims Act *° “even
if the NLRB abused its discretion.” %

4# 515 F. 2d at 99.
428 U.8.C § 2680 (1948).
8 515 F. 2d at 99.
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APPENDIX
+ .+ - Statistical Tables for Fiscal Year 1975

Readers are encouraged to communicate with the Agency as to questions on
the tables by writing to the Office of Statistical Reports and Evaluations, National
Labor Relations Board, 1717 Pennsylvania Avenue NW., Washington, D.C. 20570.

GLOSSARY OF TERMS USED IN STATISTICAL TABLES

The definitions of terms contained in this glossary are not intended for general
application but are specially directed toward increasing comprehension of the
statistical tables that follow. Thus the definitions are keyed directly to the terms
used in such tables.

Adjusted Cases

Cases are closed as ‘“‘adjusted” when an informal settlement agreement is
executed and compliance with its terms is secured. (See “Informal Agree-
ment,” this glossary.) In some instances, a written agreement is not secured
but appropriate remedial action is taken so as to render further proceeding
unnecessary. A central element in an ‘“‘adjusted” case is the agreement of
the parties to settle differences without recourse to litigation.

Advisory Opinion Cases
See “Other Cases—AO’’ under “Types of Cases.”

Agreement of Parties

See “Informal Agreement’” and ‘“Formal Agreement,” this glossary. The
term ‘‘agreement’’ includes both types.

Amendment of Certification Cases
See “Other Cases—AC’’ under “Types of Cases.”

Backpay .

Amounts of money pazd or to be paid employees as reunbursement for wages
lost because they were dlscrlmmatonly discharged .or unlawfully denied
employment, plus interest on such money. Also included is payment for
bonuses, vacations, other fringe benefits, etc., lost because of the discrimina-
tory acts, as well as interest thereon. All moneys noted in table 4 have been
reported as paid or owing in cases closed during the fiscal year. (Installment
payments may protract some payments beyond this year and some payments
may have actually been made at times considerably in advance of the date
a case was closed;i.e., in a prior fiscal year.)
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Backpay Hearing

A supplementary hearing to receive evidence and testimony as to the amounts
of backpay due discriminatees under a prior Board order or court decree.

Backpay Specification T -

The formal document; a {‘pleading,’’swhich' isisérved onsthe:parties when the
regional director and:the respondent are ‘unable to agree as to the amounts
of ‘backpay due discriminatees pursuant to a Board order or court decree
requiring payment of such backpay. It sets forth in detail the amount held
by the regional director to be owing each discriminatee and the method of"
computation employed. The spemﬁcatlon is accompamed by a notice of
~hearing setting a date for'a backpay hearing. ST ; -

Case
A “case’ is the general term used in referring to a charge or petition ‘filed
with the Board. Each case is numbered and carries a letter designation
indicating the type of case. See ““Types of Cases.”

Certification
A’ certification of the results of an election 1s issuéd by the regional-director
or the Board. If a‘union has been designated as the exclusive bargaining
-representative by a majority of the employees, a certification of representative
is issued. If no unmon has received a majorty vote, a certification of results
of election isissued.

Challenges

The parties to an NLRB election are entitled to challenge any voter. At the
election site, the challeged ballots are segregated and not counted when
the other ballots are tallied. ‘Most frequently, the tally of unchallenged
ballots determines the election and the challenged ballots are insufficient 1n
number to affect the result of the election. The challenges 1n such a case are
never resolved, and the certification 1s_based on the tally of (unchallenged)
ballots.
When challenged ballots are determinative of the-result, a determination
as to whether or not they are to be counted rests with the regional director
1n the first instance, subject to possible appeal to the Board. Often, however,
wyh “determmatlve challenges are Tresolved informally by the partles by
’mutual agreement No recor.d s kept* of nondetermmatwe challenges or
determmatwe challenges Wthh are_ resolved by agreement pnor to issuance
of the first tally of ba]lots N S £ et

Charge

A document filed by an employee, an employer, a union, or an individual
allegmg that an unfair labor practlce has been committed. See “C Cases”
under ‘‘“Types of Cases.”
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Complaint

The document which initiates ‘“formal” proceedings in an unfair labor
practice case. It 1s 1ssued by the regional director when he concludes on
the basis of a completed investigation that any of the allegations contamed
n the charge have merit and adjustment or settlement has not been achieved
by the parties The complaint sets forth all allegations and information
necessary to bring a case to hearing before an admimstrative law judge
pursuant to due process of law The complaint contains a notice of hearing,
specifymg the time and place of hearing.

Compliance

The carrying out of remedial action as agreed upon by the parties in writing
(see “Formal Agreement,” *“Informal Agreement’’), as recommended by
the administrative law judge in his decision, as ordered by the Board in 1ts
decision and order, or as decreed by the court.

Dismissed Ca.es

Cases may be dismissed at any stage They are dismissed informally when,
following mnvestigation, the regional director concludes that there has been
no violation of the law, that there 1s insufficient evidence to support further
action, or for a variety of other reasons Before the charge 15 dismissed,
however, the chargimg party is given the opportunity to withdraw the charge
voluntardy. (Sece also “Withdrawn Cases’’) Cases may also be di~mussed
by the administrative law judge, by the Board, or by the courts through
their refusal to enforce orders of the Board

Dues

See ““Fees, Dues, and Fines

Election, Consent

An election conducted by the regional director pursuant to an agreement
signed b§ all parties concerned The agreecment prosides for the waiving of a
hearing, the establishment of the appropriate unit by mutual consent,:;and
the final determunation of all postelection 1ssues by the regional dircetor

Election, Directed

B(_)ard-Directed‘ . o - .

: »

An election’ condilcted * by the regional director pursuant to a deeision and
‘diréction of clection by the Board Postelection rulmgs arc made by the
regional director or by the Board

Regional Director-Directed

An election conducted by the regional dircctor pursuant to a decision and
direction of election issued by the regional director after a hearing Post-
election rulings are made by the regional director or by the Board
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Election, Expedited

An election conducted by the regional director pursuant to a petition filed
within 30 days of the commencement of picketing in a situation in which a
meritorious 8(b)(7)(C) charge has been filed The -election is conducted
under prionty conditions and without a hearing unless the regional director
believes the proceeding raises questions which cannot be decided without
a hearing .
Postelection rulings on objections and/or challenges are made by the regional
director and are final and binding unless the Board grants an appeal on
application by one of the parties.

Election, Rerun

An election held after an mmtial election has been set aside either by the
regional director or by the Board.

Election, Runoff

An election conducted by the regional director after an initial election, having
three or more choices on the ballot, has turned out to be inconclusive (none
of the choices receiving a majority of the valid votes cast). The regional
director conducts the runoff election between the choices on the regional
ballot which received the highest and the next highest number of votes.

Election, Stipulated

An election held by the regional director pursuant to an agreement signed
by all the parties concerned. The agreement provides for the waiving of
hearing and the establishment of the appropriate unit by mutual consent.
Postelection rulings are made by the Board.

Eligible Voters

Employees within an appropriate bargaining unit who were employed as
of a fixed date prior to an election, or are otherwise qualified to vote under
the Board’s eligibihity rules.

Fees, Dues, and Fines

The collection by a union or an employer of dues, fines, and referral fees
from employees may be found to be an unfair labor practice under-§ection
8(b) (1)(A) or (2) or 8(a) (1) and (2) or (3), where, for mstance, such moneys
were collected pursuant to an illegal hiring hall arrangelﬁent or an invald
or unlawfully applied union-security agreement, where dues were deducted
from employees’ pay without their authorization, or, in the case of fines,
where such fines restrained or coerced employees 1n the exercise of their
nights. The remedy for such unfair labor practices usually requires the
reimbursements of such moneys to the employees
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Fines

See ‘“Fees, Dues, and Fines.”

Formal Action

Formal actions may be documents issued or proceedings conducted when the
voluntary agreement of all parties regarding the disposition of all issues in
a case cannot be obtained, and where dismissal of the charge or petition 1s
not warranted. Formal actions are, further, those in which the decision-
making authority of the Board (the regional director in representation cases),
as provided in sections 9 and 10 of the Act, must be exercised in order to
achieve the disposition of a case or the resolution of any 1ssue raised in a
case. Thus, formal action takes place when a Board decision and consent
order is issued pursuant to a stipulation, even though the stipulation con-
stitutes a voluntary agreement. '

Formal Agreement (in unfair labor practice cases)

A wnitten agreement between the Board and the other parties to a case in
which hearing is waived and the specific terms of a Board order agreed upon
The agreement may also provide for the entry of a consent court decree
enforcing the Board order.

Informal Agreement (in unfair labor practice cases)

A wrnitten agrecment entered into between the party charged with commit-
ting an unfair labor practice, the reéional director, and (in most cases) the
charging party requiring the charged party to take certain specific remedial
action as a basis for the closing of the case Cases elosed m this manner. are
mncluded in “‘adjusted” cases

Injunction Petitions

Petitions filed by the Board with respective U.S. district courts for injunctive
relief under section 10()) or section 10(1) of the Act pending hearing and
adjudication of unfair labor practice charges before the Board Also, peti-
taons filed with the U 8. court of appeals under section 10(1) of the Act.

Jurisdictional Disputes

Controversies between unions or groupings of employees as to which .em”
ployees will perform specificc work. Cases involving junisdictional disputes
are received by the Board through the filing of charges alleging a violation
of section 8(b)(4)(D) They are mitially processed under section 10(k) of
the Act which 1s concerned with the determination of the jurisdictional dis-
pute itself rather than with a finding as to whether an unfair labor practice
has been committed Therefore, the fallure of a party to comply with the
Board’s determination of dispute 1s the basis for the issuance of an unfair
labor practice complaint and the processing of the case through usual unfair
labor practice procedures.
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Objections

Any party to an election may file objections alleging that either the conduct
of the election or the conduct of a party to the election failed to meet the
Board’s standards. An election will be set aside if eligible employee-voters
have not been given an adequate opportunity to cast their ballots, in secrecy
and without hindrance from fear or other interference with the expression
of their free choice. . . - :

Petition

See “Representatlon Case.” Also see “Other Cases—AC, UC, and UD” under
“Types of Cases.”

Proceeding

One or more cases included in a single litigated action. A ‘“‘proceeding’” may
be a combination of C and R cases consolidated for the purposes of hearing.

Representation Cases

This term applies to cases bearing the alphabetical designations RC, RM,
or RD. (See “R Cases” under “Types of Cases,” this glossary, for specific
definitions of these terms ) All three types of cases are included in the term
“representation’’ which deals generally with the problem of which union,
if any, shall represent employees 1 negotiations with their employer. The
cases are 1nitiated by the fihng of a petition by a union, an employer, or a
group of employees.

Representation Election

An election by secret ballot conducted by the Board among the employees
in an appropriate collective-bargaining unit to determine whether the em-
ployees wish to be represented by a particular labor orgamzation for purposes
of collective bargaining. The tables herein reflect only final elections which
result in the issuance of a certification of representative if a union 1s chosen,
or a certification of results if the majority has voted for ‘“‘no union.”

Situation

One or more unfair labor practice cases mvolving the same factual situation.
These cases are processed as a single.umt of work. A situation may include
one or more CA cases, a combmation of CA and B cases, or-a combination
of other types of C cases. It does not include representation cases.

Types of Cases
- General: Letter designations are given to all cases depending upon the
subsection of the Act allegedly violated or otherwise describing

the general nature of each case. Each of the letter designations
appearing below is descriptive of the case it is associated with.

594-380 O - 75 - 14



198

Fortieth Annual Report of the ‘National Labor Relations Board

.C Cases- (unfair labor practice cases)

CA:
CB:
CC:

CD:

CE:

CG:

CP:

~ A case number which contains the -first letter designation C, in com-
bination with another letter, i.e., CA, CB; etc , indicates that it involves
a charge that an unfair.labor practice has been committed in violation
of one or more subsections of section 8. ’
A charge that an employer has committed unfair labor practices in
violation of section 8(a) (1), (2); (3), (4), or (5), or any combination
thereof.
A charge that a labor organization has committed unfair labot »ractices
in violation of section 8(b) (1), (2), (3), (5), or (6); or any combination
thereof.
A charge that a labor organization has committed unfair labor practices
in violation of section 8(b) (4) (i) and/or (ii) (A), (B), or (C), or any
combination thereof.
A charge that a labor organization has committed an unfair labor
practice in violation of section 8(b)(4)(i) or (ii)(D). Preliminary
actions under section 10(k) for the determination of jurisdictional dis-
putes are processed as CD cases. (See ‘“‘Jurisdictional Disputes’ in this
glossary.)
A charge that either a labor organization or an employer, or both
jointly, has committed an unfair labor practice in violation of section
8(e).
A charge that a labor organization has committed unfair labor practices
in violation of section 8(g).
A charge that a labor organization has committed unfair labor practices
in violation of section 8(b)(7) (A), (B), or (C), or any combination
thereof.

R Cases (representation cases)

RC:

R'D:

RM:

A case number which contains the first letter designation R, in com-
bination with another letter, i.e., RC, RD, RM, indicates that 1t is a
petition for investigation and determination of a question concerning
representation of employees, filed under section 9(c) of the Act.

A petition filed by a labor organization or an employee alleging that
a question concerning representation has arisen and seeking an election
for the determination of a collective-bargaining representative

A petition filed by employees alleging that the union previously certi-
fied or currently recognized by the employer as their collective-bargain-
ng representative no longer represents-a majority of the employees in
the appropriate umit and seeking an election to determine this.

A petition filed by an employer alleging that: a-question concerning
‘representation has arsen and seeking an election for the determination
of a collective-bargaining representative.
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Other Cases

AC: (Amendment of Certification cases): A petition filed by a labor orga-
nization or an employer for amendment of an existing certification to
reflect changed circumstances, such as changes i the name or affilia-
tion of the labor organization involved or in the name or location of
the employer involved.

! "AO: ''(Advisory Opinion cases): As distingwmished” from 'the’ other types of
cases described above, which are filed in and processed by regional
offices of the Board, AO or ‘‘advisory opinion’ cases are filed directly
with the Board in Washington and seek a determination as to whether
the Board would or would not assert jurisdiction, in any given situa-
tion on the basis of its current standards, over the party or parties to
a proceeding pending before a state or termtorial agency or a court.
(See subpart H of the Board’s Rules and Regulations, Series 8, as
amended )

UC: (Umt Clanfication cases) A petition filed by a labor orgamzation or
an employer seeking a determination as to whether certain classifica-
tions of employees should or should not be included witlun a presently
existing bargaining unit.

UD: (Union Deauthorization cases): A petition filed by employees pursuant
to section 9(e) (1) requesting that the Board conduct a referendum to
determine whether a union’s authority to enter into a union-shop con-
tract should be rescinded.

UD Cases

See “Other Cases—UD” under “Types of Cases.”

Unfair Labor Practice Cases

See “C Cases” under “Types of Cases.”

Union Deauthorizing Cases

See ““Other Cases—UD’”’ under “Types of Cases ”’

Union-Shop Agreement

An agreement between an employer and a labor organmization which requires
membership in the union as a condition of employment on or after the 30th
day following (1) the beginning of such employment or (2) the effective
date of the agreement whlchever is the later
Unit, Appropriate Bargaining ceorTn x IR
A grouping of employees in a plant, firm, or industry recognized by the
employer, agreed upon by the parties to a case, or designated by the Board
or its regional director as appropriate for the purposes of collective bargaining.



200 Fortieth Annual Report of the National Labor Relations Board

Valid Vote

A secret ballot on which the choice of the voter is clearly shown.

.Withdrawn Cases

Csses are closed as ‘“‘withdrawn’ when 'the charging party:or petitioner, for
whatever reasons, requests withdrawal of the charge or the petition and such
" request is approved. ’
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Table 1 -—Total Cases Received, Closed, and Pending, Fiscal
. Year 1 975 !
: Ident:fication of filing party
Total
AFL- Team- Other Other | Individ- Em-
CIO sters national local uals ployers
, , . . unons | unions’ | umons
All cases

Pending July 1,7:1974 . _________ 13, 581 5,616 1,620 476 396 3,770 1,703

Received fiscal 1975_ __ - 44,923 14, 850 5,367 1, 300 1,414 16, 366 5, 626

On’docket fiscal 1975__ - 58, 504 20, 466 6, 987 1,776 1,810 20,136 7,329

Closed fiscal 1975______ - 43,707 14,515 5,489 1,244 1 305 15, 600 5, 654
- Pending June 30, 1975______.___ 14,797 5,951 1,498 532 505 4 536 1,775

Unfair labor practice cases 2

Pending July 1,1974. __________ 3,59 762 278 216 3,461 1,399

Recelved fiscal 1975 _ . 8,343 2,184 700 551 14,885 4, 590

On docket fiscal 1975. _ 11, 938 2,946 978 767 18, 346 5, 989

Closed fiscal 1975______ - 7,806 2,094 633 522 14,163 4,500

Pending June 30, 1975__________ 14,042 852 345 | 245 4,183 1,489

«  Representation cases 3

Pending July 1, 1974 ___________ 3,713 1, 990 846 189 175 256 257

Recerved fiscal 1975. _. 13,083 6, 367 3,157 592 832 1,255 880

On docket fiscal 1975 _ 16, 796 8,357 4,003 781 1, 007 1,511 1,137

Closed fiscal 1975._____ 13,325 6, 488 3,367 598 754 1,220 898

Pending June 30, 1975 3,471 , 869 636 183 253 291 239

Union-shop deauthorization cases

Pending July 1, 1974 52 |

Recerved fiscal 1975_______ 209 |.________
* On-docket fiscal 1975 261 | ..

Closed flscal 1975 ______. - 203 |-

Pending June 30, 1975. . __._____ 58 oo e 58 | ..

* Amendment of*certification cases

Pending July 1, 1974 __________ 31 11 10 5 3 0 2

Received fiseal 1975. ... ___..__ 61 30 8 2 11 1 9

On docket fiscal 1975___________ 92 41 18 7 14 1 11

Closed fiscal 1975, ...._______ 66 29 13 3 10 0 11

Pending June 30, 1975 _______.. 26 12 - 5 4 4 1 0

Unit clanfication cases

Pending July 1, 1974 _____._____ 74 20 2 4 2 1 45

Received fiseal 1975 ___________ 317 110 18 61. 20 16 147

On docket fiscal 1975___________ 391 130 20 10 22 17 192

Closed fiscal 1975 ____________ 305 102 15 10 119 14 145

Pending June 30, 1975__.______. 86 28 5 0 3 3 47

1 See Glossary for defimtions of terms Adwisory Opinion (AQO) cases not mcluded. See table .22

2 See table 1A for totals by types of cases

3 See table 1B for totals by types of cases.
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Table 1A.—Unfair Labor Practice Cases Received, Cldsed,

and Pending, Fiscal Year 1975

Identification of fiing party

Total
AFL- Team- Other Other | Indinad- Em-
CIO sters national local uals ployers
unions unions umons

CA cases
Pending July 1,1974_________ 6, 952 3,554 753 272 178 2,185 10
Recerved fiscal 1975 - 20,311 8,255 2,170 646 492 8, 697 51
Ou dockel fiscal 1975__ 27,263 1,809 2,923 918 670 10, 882 61
Closed fiscal 1975_____ 19, 144 7,804 2,075 580 474 8,180 31
Pendmg June 30, 1975________ 8,119 4, 005 338 196 2,702 30

CB cases
Pending July 1, 1974 ________ 1,768 32 9 5 9 1,230 483
Recerved fiscal 1975. _ 7,575 85 11 10 22 6,077 , 390
O docket fiscal 1975_ _ 9,343 97 20 15 31 7,307 ,873
Closed fiscal 1975.___ 7,419 72 16 12 25 5,892 , 402
Pending June 30, 1975_______ 1,924 25 4 3 6 1, 415 471

CC cases
Pending July 1, 1974__ _______ 624 3 0 1 12 20 588
Recerved fiscal 1975. _ . 2,098 7 0 , 39 19 86 967
On docket fiscal 1975_ _ 2,722 10 0 40 31 86 555
Closed fiscal 1975 ___ 2,101 6 0 36 12 52 995
Pending June 30, 1975___ 621 4 0 4 19 34 560

CD cases
Pending July 1, 1974_________ 171 4 0 0 1 9 157
Recerved fiseal 1975. __ 586 12 2 3 3 13 553
On docket fiscal 1975__ 757 16 2 3 4 22 710
Closed fiscal 1975.__.__ 557 12 2 3 3 15 522
Pending June 80, 1975________ 200 4 0 V] 1 7 188

CE cases
Pending July 1, 1974________ 89 1 (1} 0 15 14 59
Recerved fiscal 1975_ __ 120 1 1 0 14 12 92
On docket fiscal 1975__ 209 2 1 0 29 26 151
Closed fiscal 1975____ 81 0 1 0 6 3 71
Pending June 30, 197! 128 2 0 0 23 23 80

CG cases
Pending July 1,1974_________ 0 0 0 0 0 0 0
Recerved fiscal 1975_ _ _ 60 0 0 0 0 0 60
On docket fiseal 1975_. 60 0 0 0 0 0 60
Closed fiscal 1975._____ 25 0 0 0 0 0 25
Pending June 30, 1976_____. __ 35 0 0 0 i} 0 35

: - b

CP cases
Pending July 1,1974_________ 107 1 0 0 1 3 102
Received fiscal 1975__ 503 3 ] 2 1 20 477
On docket fiscal 1975_. 610 4 0 2 2 23 579
Closed fiscal 1975._____ 481 2 0 2 2 21 454
Pending June 30, 1975..______ 129 2 0 0 0 2 125

! See (ilossary for defimitions of terms
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Table 1B.—Representation Cases Received, Closed, and Pend-

ing, Fiscal Year 1975 !

Identification of filing party
AFL- Team- Other Other | Individ- Em-
Total CIO sters national local uals ployers
Unlons unions unions

RC cases
Péndmg July 1,1974_ _._______. 3,211 1,989 846 189 173 14 | ...
«Received fiscal 1975. . 11,037 6, 358 3,154 591 824 10§ .
On docket fiscal 1975 14,248 8,347 4, 000 780 997 124 (...
« Closed fiscal 1975_.._. 11,275 6,478 3,364 597 745 ) N R
Pending June 30, 1975 ____._.. © 2,978 1,869 836 183 252 3 o

RM cases
Pending July 1,1974_ __________ 257 257
Received fiscal 1975. . 880 880
On docket fiscal 1975_ 1,137 1,137
Closed fiscal 1975.____ 898 898
Pending June 30, 1975__._.._.__ 239 239

RD cases
Pending July 1, 1974: __________ 245 1 0 0 2 242 | ..
Recelved fiscal 1975____ 1,166 9 3 1 8 1,145 | _.._...__
On docket fiscal 1975___ 1,411 10 3 1 10 1,387 |.o_____.
Closed fiscal 1975__.______..___. '1,152 10 3 1 9 1,129 | .
259 0 0 0 1 258 (_______

Pending June 30, 1975. _________

-1 8ee Qlossary for definitions of terms
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal
Year 1975
Number Number
of cases Percent of cases Percent
showing of total showing of total
specific cases specific cases
allegations allegations
A Charges filed against employers under sec 8(a) Recapitulation !
6,832 63 5
Subsections of sec¢ 8(a) 1';% lg g
Total cases___..._.___ 20, 311 100 0 2,684 2% g
Tla g 29 03
8(@)(1).. .o 2,663 131 bt
8(a) (1) (2. 327 16 508 97
8(8)(1)(3)--- 10, 861 53 6
8(a)(1)(4) ... 138 07
8(8)(1)(5) .- 3,602 177 B1 Analysis of 8(b)(4)
R o
@) (1) (2)4)-- 9
8(a) 1525 130 06 Total cases 8(b)(4).... 2,684 100 0
8(a)(1)(3)(4)- - 370 18 & P
S(a)u)(s)é ; 1,716 84 1938 3
8(a) (1) (4, (5 - 1 01 - 03
8(8)(1)(2)(3)(4) - 13 01 586 28
8(2)(1)(2)(3)(5) - 114 086 3 20
8(2) (L2 D(S) - - 5 00 4 0.1
B(Bg(l)\3)(4)(5).. B 45 02 9 o3
8@)(1)(2)B))(B) oo 10 00 .
Recapitulation ! 144 54
2,000 74 ?
(4]
20,311 100 0 586 218
905 45
13,426 ol B2. Analysis of 8(b)(7)
5,633 77
Total cases 8(b)(7).... 503 100 0
8(b)(TI(A) e 123 24 5
B Charges filed against unions under sec 8(b) 8(b;(7)(B)_ ,,,,,, 24 47
EICOTVAINC) T 342 68 0
8(b (7)(A)(B).. ...... 3 06
8(b3(7)(A)(C;_._. - 4 0.8
Subsections of sec 8(b) SOIVANBNC) .. 7 14
Total cases__..._.____ 10, 762 100 0
8(b)(1). 5,085 47 3
8(b)(2)- 248 23
8(b)(3). 440 41 27.2
8(b)(4). 2,684 24 9 6 8
8(b)5)- .- 10 01 70 2
S(b;(fi)_.... 19 02
SEE) ER . 1, 4523 l% Z C Charges filed under sec. 8(e)
8(b)(1)(3) 220 20
8(b)(1)(5) 8 01 Total cases 8(e)..-.._- 120 100 0
8(b)(1)(6) .. 6 01
8(b)(2)(3). 12 01 |/f Against unfons alone. ____._ 113 41
8(b){2)(6) 12 0 1 |; Against employers alone____ 2 17
8(b)(3) (8 2 00 || Against unions and em-
8(b§(1)(2)(3 59 05 ployers_- ...._______...._. 5 42
8(b)(1){(2)(5) - R 7 01
ggggﬁgggégg - g 3 g D Charges filed under sec. 8(g)
8(b)(1)(2)(3)(5) - - 2 00
8(D)(1)(2)(3)(6) oo 1 00 . Total cases 8(g)...---- 60 100 0

L A single case may include allegations of viclation of more than one subsection of the Act Therefore, the
total of the various allegations 1s greater than the total number of cases.
2 Sec 8(a)(1)1sa generalxrowsion forbidding any type of employer 1interference with the nghts of the em-

ployees guaranteed by the

ct, and therefore 1s 1ncluded 11 all charges of employer unfair labor practices.



Table 3A.—Formal Actions Taken in Unfair Labor Practice Cases, Fiscal Year 1975 !

Formal actions taken by type of case
Casesin |
which CD
Types of formal actions taken formal Total CA C com- Other C
actions formal CA |CB | CC CE [ CG | CP | combined |bined with | combina-
taken actions Jurisdic- Unfair with CB | representa- tions
taken tional labor tion cases
disputes practices
10(k) notices of heanings issued..... _.._____ A D s 1 SO s A U2 o IS AN IO ISR IR I
Complaintsissued.._______.___. 3,983 11 8 5 36 93 107 39
Backpay specifications 1ssued 103 0 0 0 0 0 2 1
Hearings completed, total_ . ___.._..__.._..._. 1,512 2| 2] o] -26 72 8
Initial ULP heanings______....____._____. 1,444 2 2 0 [} 26 70 8
Backpay hearnngs 44 0 0 0 0 0 ] 0
Other hearings. ... . ..____.___._..... 24 0 0 0 0 0 2 0
Decisions by admimstrative law judges, total.. - 1,299 4 __1_ a 0 7 25 __73_ 8
Imtial ULP decisions____ _ . - 1,226 926 707 75 30 |ieeae. 4 1 0 () 24 71 8
Backpay decistons..__.__._. 47 33 25 6 0 0 0 0 0 0 2 0
Supplemental decisions 26 21 15 3 1 0 0 0 1 1 0 -0
Decistons and orders by the Board, total.__.__. %—Aﬁﬁﬁ T IQ(E 909 | 138 56 —67_ F 1 2 _——16_ - 36 46 21
Upon consent of parties
Imtial deeistons____________.._____.__ 210 135 56 30 0 0 0 6 7 1 10
Supplemental decisions___..____._____ 10 4 2 2 0 0 0 4] 0 0 0
Adopting admunstrative law judges’ deci-
sions (no exceptions filed)
Inivtal ULP decistons_ .. _..__..__.___ 371 303 240 29 10 | ... 1 0 0 2 5 14 -2
Backpay decisions__..._.__.__._._.___ 5 5 5 0 [ S 0 0 0 1] 0 0 o
Contested
Initial ULP decisions. ... __.._____. 1,073 789 566 62 7 1 0 7 23 31 7
Decisions based on stipulated record _ _ 31 25 13 3 2 0 2 1 0 0 1
Supplemental ULP decisions..._._..__ 10 7 5 2 0 0 0 0 0 0 0
Backpay decisions.___._...__.....____ 46 34 22 10 0 0 0 0 1 0 1

1 See Glossary for defimtions of terms
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Table 3B.—Formal Actions Taken in Representation and
Union Deauthorization Cases, Fiscal Year 1975 !

Formal actions taken by type of case

Casesin|__
which
Types of formal actions taken formal | Total
actions | formal | RC RM RD UD
taken |actions
taken
Hearings completed, total .. cooceeeamaeeo. 3,042 | 2,759 | 2,508 108 145 12
Initial hearln% ........................ 2,733 | 2,459 | 2,232 98 129 2
Hearings on objections and/or challenges.......... 309 300 276 8 16 0
Decisions issued, total. ..o iiiaeeene. 2,597 | 2,428 | 2,218 96 114 7
By regional directors. - .- 2,390 | 2,243 | 2,047 82 114 7
Electi directed - ----] 2,018 1,804 1,734 66 94 []
Dismissals on record. ... caenomcercaaanos 374 349 313 16 20 1
By Board. ... oimmmeciccerermamm—— e 207 185 17 14 0 0
Transferred by regional directors for initial
T AeCISION e e comoeeeememeen oo sennan 17 101 % 1 0 ]
Elections directed 86 8] 68 8 0 0
Dismissals on record. ... ...accoaeneo 31 25 22 3 1] 0
Review of regional directors’ decisions:
Requests for review received.............. 602 550 519 12 16 3
Withdrawn before request ruled upon..... 24 23 23 0 0
Board action on requests ruled upon, total. 536 491 465 12 14 2
124 112 109 2 1 1
392 369 47 9 13 1
20 10 9 1 0 0
Withdrawn after request granted, before
Board review. ..o ciiimmmmeaeeaes 0 (4] 0 [} 0 [}
Board decision after review, total 84 8t 0
Regional directors’ decision:
Affirmed 47 44 41 3 0 0
Modified_ .. caoo.. 18 16 16 0 0 [\]
Reversed. . oo cicemicmceceenn 25 24 24 0 [ 0
Outcome:
Election directed. .. ..coconeeen.o 36 31 30 1 0 0
Dismissals on record......____.... 24 19 19 [} 0 0

1 See Glossary for definitions of terms.
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Table 3B.—Formal Actions Taken in Representation and
Union Deauthorization Cases, Fiscal Year 1975 '—Contd.

Formal actions taken by type of case

Cases in
- which
Types of formal actions taken formal | Total
actions | formal | RC RM RD ubD
taken ] actions
taken .

Decisions on objections and/or challenges, total_.___.. 1,249 1 1,203 | 1,118 423 42 14
By regional direct 359 342 312 17 13 13
By Board. ..o cccaaan 890 861 806 28 29 1

In stipulated elections.. . .. ... _______. 861 833 778 28 29 1
No exceptions to regional directors’ reports. 510 497 449 21 27 0
Exceptions to regional directors’ reports... 351 336 329 5 2 1

In directed elections (after transfer by re-

gional director).__ 21 20 20 [] 0 []
Review of Regional directors’ supplemental
decisions:
Request for review received............... 57 49 45 3 1 2
Withdrawn before request ruled upon..... 2 2 2 0 0 [}
Board action on requests ruled upon, total. 50 42 3 1 2
Granted._. 13 13 12 1 0 1}
enfed. - oo 31 23 21 1 1 1
Remanded 6 6 5 1 [} 1
Withdrawn after request granted, before
Board review. (1} 1] 0
Board decision after review, total..___.._. 8 (1] 0
Regional directors’ decisions:
Affirmed 3 3 3 0 [\] 0
Modified 3 3 3 0 0 0
Reversed 2 2 2 0 0 [/}

1 5ee Glossary for definitions of terms.
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Table 3C.—Formal Actions Taken in Amendment of Certifica-

tion and Unit Clarification Cases, Fiscal Year 1975 !

Cases in Formal actions taken
which by type of case
Types of formal actions taken formal
actions
taken AC ucC
\

earings completed . ... 120 15 98
cision issued after hearing ... . . ... ... 126 15 96
By regional directors. .. 111 12 89
By Board . . e eeicenaaas 15 3 i
Transferred by regional directors for 1nitial decision.______.__ 10 3 3
Review of regional directors’ decisions .. ... _._.._____....... 5 0 4
Requests for review recelved ... . . ______________ 13 2 11
Withdrawn before request ruled upon__.___________._.__ 1 0 1
Board action on requests ruled upon, total_________ ..__ 8 1 7
Granted. ... ... 2 0 2
Denied. .. 5 1 4
Remanded........ .. 1 0 1
Withdrawn after request granted, before Board review. . 0 0 0
5 0 4
5 0 4
0 0 0
0 (] 0

1 See Glossary for defimtions of terms



Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases.Closed, Fiscal Year 1975 !

Remedial action tqken by—

Employer Union
Pursuant to— Pursuant to—
Action taken Total all
Agreement of parties Reco‘;n- Order of— Agreem;mt of Recodm- Order of—

menda- parties menda-

Total tion of Total tion of
adminis- adminis-

Informal | Formal | trative Informal| Formal { trative

settle- settle- | law judge Board Court settle- | settle- | law judge | Board | Court

ment ment ment ment -

A By number of cases involved.. 38,044 || e e e e et
Notice posted .. ......_....__. 3,970 2,826 1,946 100 2 525 253 1,144 752 113 0 180 9
Recognition or other assist-

ance withdrawn____._______. 60 60 39 0 13 5 % RPN IUNISRIURI (P PPN AP SR
Employer-dominated union

disestablished. _____.___..... 33 33 24 0 0 5 [ (SRR, CRNONPR [SR R [P PR -
Employees offered reinstate- .

ment ... 1,532 1,532 1,035 36 0 286 ) ¥/ T (SCSURR EUDNIPRNY DU SRS PRI S
Employees placed on prefer- .

entisl hinng list. . .._.____.. 91 91 82 1 0 6 b2 PR 3 DU PRI RUOIPURY RO I
Hiring hall nights restored. . .. 46 [-.--._. JRREPUR R PR, JE RN PP HP 46 37 2 0 6 1
Objections to employment R

withdrawn. ... ... ‘61 38 1 0 18 4
Picketing ended . ___._ 657 5%9 27 0 22 9
Work stoppage ended 199 191 2 0 2 4
Collective bargaining begun. . 1 158 135 1 0 5 17
Backpay distributed-_...__... 0 179 83 20 1] 29 47
Reimbursement of fees, dues,

and fines____.____..___.._... 0 142 56 20 0 44 22
Other conditions of employ- ’

ment 1mproved. __........_. 1,718 1,086 1,075 1 0 8 2 632 627 1 0 2 2
Other remedies. . _............ 37 27 23 0 0 4 0 10 10 0 0 0 0

012
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. By number of employees
aflected

Employees offered reinstate-
ment, total_ ______...______.

Accepted ... ...
Declined_ ... .-

Employees placed on prefer-
ential nng hst_____.___.___
Hinng hall nghts restored . .-
Objections to employment
withdrawn_________________
Em%}oyees receiving backpay
rom either employer or
O3 3103 ¢ D,
From both employer and

Employees reimbursed for
fees, dues, and fines
From either employer or
union. ..o
From both employer and

By amounts of monetary re-
covery, total ... ... ...

Backpay (ncludes all mone-
tary payments except fees,
dues, and fines)...________..

Reimbursement of fees, dues,
and fines_ ... ... .......

3,816 3,816 2,682 113 0 518
2,608 2, 608 2,003 58 0 244
1,208 1,208 679 55 0 274

480 480 460 |/ 3 0 10 (2 PO IR DU PRI R R

(.23 P PRSI R RUCI FOIIPR PO 89 58 6 0 4 1

[ N (RSN POSIU USRI ORI PO 98 70 5 0 16 7

7,393 6,948 4,623 405 0 1,052 868 445 216 6 0 24 199

12 12 5 0 0 7 0 12 5 0 0 7 0

6,227 3,212 1,714 432 0 630 436 | 3,015 1,003 721 0 861 430

133 133 47 0 0 86 0 133 47 0 0 86 0

$12, 019, 170 {$11, 041, 610 |$6, 085, 640 |$843, 220 0 {$2, 055,860 [$2, 076,890 |$977,500 [$313,120 [$126,400 0 [$375,460 |$162, 580

11, 286,160 { 10,745,000 | 5,809,150 | 838,460 0 | 2,031,320 | 2,066,070 | 541,160 | 285,470 | 7,310 0 95,600 | 152,780

733, 010 296,610 | 256,490 | 4,760 0 24, 540 10,820 | 436,400 | 27,650 | 119,090 0 | 279,860 9,800

1 See Glossary for definitions of terms Data ia this table are based on unfair labor practice cases that were closed during fiscal year 1975 after the company and/or union had

satisfied all remedial action requirements

3 A single case ususlly results in more than one remedial action, therefore, the total number of actions exceeds the number of cases involved

xipuaddy
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Table 5.—Industrial Distribution of Cases Received, Fiscal Year 1975 !

Amend-
, Union. ment Unit
Unfair labor practice cases Representation cases deau- of clan-
Industrial group? All thori- certi- fica-
cases zation fica- tion
caseés tion cases
cases
. Al C CA CB CC |[CD|CE|[CG| CP |ALR RC RM RD UD AC uc
cases cases
Food.and ‘kindred produets. . _..__._... 1,908 1,292 844 390 39 7 4 0 8 591 521 25 45 5 3 17
Tobacco manufactures 23 19 12 6 1 0 0 0 0 4 4 0 0 0 0 0
Textile mill produets_._.______..__._.__. 380 293 237 51 2 1] 0 0 3 84 87 5 12 2 0 1
Apparel and other fimshed products
made from fabric and similar ma- B
terials. ... 551 418 288 103 12 1 2 0 12 129 90 23 16 2 (i} 2
Lumber and wood products (except . . -
furniture) ... ... ... 610 372 298 58 15 2 0 0 1 226 195 14 17 5 1 8
Furniture and fixtures____ 521 374 281 83 9 0 0 1} 1 139 125 5 9 1 1 8
Paper and albied products.__.__.__.__.. 572 426 309 a8 13 2 2 0 2 138 117 3 18 3 0 5
Printing, publishing, and allied prod- K
_1,368 941 670 209 25 31 2 0 4 400 320 30 50 5 2 20
762 489 339 112 34 3 [} [} 1 263 225 10 28 3 2 5
Petroleum refining and rela in-
dustries_ ________ ... ... _______ 349 252 160 44 28 6 1 0 13 90 70 7 13 1 2 4
Rubber and miscelaneous plastic >
products_ .. ___ . __________.____._... 725 461 354 95 8 4 0 0 0 258 214 10 34 0 0 6
Leather and leather products.._,______._ 144 105 82 21 1 0 0 0 1 38 30 2 (] 0 1 0
Stone, clay, glass, and concrete products. 811 591 383 163 26 8 3 [ 8 211 178 9 24 3 1 5
Primary metal industries____________.__ 1,386 1,125 725 371 15 11 1 0 2 248 214 8 26 4 0 9
Fabricated metal products (except ma-
chinery and transportation equip- .
ment)_ ... 1,711 1,213 830 337 33 7 0 0 (i) 480 416 15 49 10 2 [
Machinery (except electrical) . ._...__.._ 1, 681 1,190 866 293 15 10 0 0 [ 458 384 22 52 12 3 18
Electrical and electronic machinery, .
equipment, and supplies_._._.__._._. 1,317 990 696 265 19 7 0 0 3 304 278 8 18 7 5 11
Aaxrcraft and parts.. ... ... ... 331 274 169 102 3 0 0 0 0 54 49 1 4 0 2 1
Ship and boat building and repairing. .. 161 133 82 50 1 0 0 0 0 25 21 0 4 0 0 3
Automotive and other transportation
equipment.._..: N 1,262 968 620 329 15 1 0 0 1]~ 284 247 12 25 5 4
Measuring, analyzing, and controlling
instruments, photogra hic, medical, -
and optical goods watches and clocks 325 217 165 36 13 3 0 0 0 105 90 [i] 9 1 0 2
Miscellaneous manufacturing industries.| 1,187 858 503 304 33 5 6 0 7 315 282 13 20 3 2 9
Manufacturing. . ......._._._..... 18,085 | 12,999 | 8,918 | 3,518 360 | 108 21 0 79 | 4,844 | 4,137 479 72 31 139

[A%4
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Metal mining . - - . .o-o o L_L.

Coal mining____._....._

Oil and gas extraction

Mining and quarrying of nonmetalhc
minerals (except fuels). ... ... ....._..

Construetion. . ... ..........._.._
Wholesale trade.._
Retail trade_ ... __._._...___.
Finance, insurance and real estate.
U.8. Postal Service.._....._..._.._

Local and suburban transit and inter-
uirban highway passenger transporta-
tlon_ .

Motor freight transportation and ware-
housing. ..l

Water transportation

Other transportation

Communication. .. ... _..

Electric, gas, and sanitary services.._...

Transportation, communication,
angd other utilities ... ......._.__

Hotels, rooming houses, camps, and
other lodging places. __.___.._._.__._.
Personal services
Automotive repair, services, and
BAIAZeS_ o eeceeomeaeaas
Motion pictures.. .. _.____.._____
Amusement and recreation services
(except motion pictures)_ ... ... ____.
Health services_.._._...____
Educational services.
Membership organizations. .
Business services_..._.._.._...
Miscellaneous repair services..
Legal services. ... __________._.___.
Museums, art galleries, botanical and
zoological gardens. . ... .. ..___
Social services. ..o oioiiioeiaaia.

Cooga

Public admimstration............
Total, all industrial groups.......

99 69 48 19 21 0 0| 0, o0 27 2 0 4 0 1 2
353 | 280 | 182 54 0| o] 1| ol 3 72 62 5 5 0 0 1
43 20 16 2 ol 1| o] o 1 27 26 0 1 1 0 0
116 74 48 14 9| 3! o] of o 42 34 6 2 0 0 0
616 | 443 | 274 89 n| 4| 1| o| 4| 18| 145 1 12 1 1 3

4,872 | 4,414 | 1,461 | 1216 | 1,110 | 857 | 22| 0| 248| 447 | 342 84 21 5 2 4
2219 1.273| ‘o2 | 253 69| 8 ‘38| of 10| ow| 753 74 92 13 2 12
855 | 2,878 | 2,210 456 | 104| 14| 17| ol 77| 1,m4| 1,480 | o207 227 46 3 14
500 | 343 | 269 42 18] a| 1| ol 10| T2a9| ox 10 15 2 1 4
868 | 83| 665| 168 1l ol ol ol ‘o 34 30 1 3 0 0 0
a9 | 212|192 68 9| of 1| of 2| 12| us 4 15 5 0 0
3317 | 2,435 | 1,505 | en| 19| 13| 15| o] 2| | 70 64 75 18 3 14
330 | '286| '120| 125 B 18| o ol o 43 " 0 2 0 0 1
130 78 47 19 10| o of o =2 51 43 3 5 0 0 1
864 | 555 | 4i5| 108 20| 10 1| o 1| 23| 25 1 37 6 2 8
6l1| 404| 213 91 23| 17| o ol o 18| 158 7 16 1 8 19
£
5721 | 4,080 | 2,642 | 1082 190] 54 26| o 27| 1,609 1,37 89| 150 28 1 43
84| 59| 00| 115 20| 2| 6| of 7| 8| 19 17 2% 6 0 3
204 | 128 92 31 3| o] of o] 2 70 55 5 10 5 0 1
72! 01| 148 38 0] of of of 5| 18| 13 12 17 2 1 0
200 | 207| 103 74 4| 3| 3| of o 82 79 1 2 0 i 2
216 184 | 107 48 w| 3| n| ol o % 73 9 8 2 0 2
2,048 | 1,423 | 1,210 | 185 27| 1] ol 60| 11| 1,451 1,332 76 43 15 2 57
350 | 202 | 149 28 2| 2| 1| of Tof 'i3a| ‘123 5 8 0 1 13
218| 178| 104 4 7 ol 3| ol o 30 20 1 9 2 0 0
1,319 70| 02| 169|- 47| 15] 5| o 12| 51| 462 43 3 9 4 12
9 49 39 7 2 1] o] of ‘o 42 33 2 7 1 0 0
5 4 4 0 o ofl o ol o 1 1 0 0 0 0 0
2 2 2 0 ol ol o] of o 0 0 0 0 0 0 o
108 7 50 11 3l 1] o] o 2 38 31 5 2 0 1 2
7,050 | 4,014 | 2,99 | 748 | 62| 37| 29| 60| 39| 2,88 | 2,543| 176| 167 42 10 8
38 2 17 3| 4| 1| of o] o 13 1B{ o 0 0 0 0
44,923 | 31,253 | 20,311 | 7,575 | 2,008 | 586 | 120 | 60| 503 | 13,083 | 11,037 | 880 | 1,166 209 61 317

1 See (Flossary for definitions of terms.

2 Source Standard Industrial Classification, Statistical Policy Division, Office of Management and Budget, Washington, 1972,
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Table 7.—Analy'sis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1975!?

All C cases CA cases CB cases CC cases CD cases CE cases C G cases CP cases
Per- Per- Per- Per- Per- Per- Pex\'- Per- Per-
Method and stage of disposition Num- | cent cent | Num- | cent | Num-| cent | Num-| cent [Num-| cent | Num-| cent | Num-] cent | Num-| cent
ber of of ber of ber of ber of ber of ber of ber of ber of
total | total total total ' total total total total total
closed |method closed closed closed closed closed closed closed
Total number of cases closed....__________ 29,808 | 100 0 .. _..__ 10,144 { 100 0 | 7,419 } 100 0 | 2,101 | 100 O 557 | 100.0 81 | 100 0 25 | 100 0 481 | 100 0
Agreement of the parties__..___.._____._._. 6, 740 226 1000 4,576 | 239(1,032( 139 915 | 435 6 11 24} 296 14| 580 173 360
Informal settlement_ _________________ 6, 506 218 96 5| 4,461 | 233 976 | 131 864 | 41.1 5 0.9 20| 247 12| 480 168 349
Before 1ssuance of complaint..___- 4, 960 16 6 73.6 | 3,244 | 170 812 | 109 742 | 353  {e...... 15 185 12| 48.0 135 281
After issuance of complaint,
before opening of hearing . ______ 1,382 46 20.5 1 1,079 56 151 2.0 114 5.4 5 09 3 37 [ 20 P 30 63
After hearing opened, before '
1ssuance of administrative law
judge’'s decrslon_ .. ____________. 164 06 24 138 07 13 02 8 0.4 0 |ccceee- 2 2.5 [1 2 PR 3 0.6
Formal settlement . ___._____________. 234 08 35 B 115 0.6 56 08 51 24 1 0.2 4 49 2 80 5 10
After issuance of complaint,
before opening of hearing . ______ 153 05 23 69 04 40 06 1.6 1 02 4 49 2 80 3 0.6
Stipulated decision.._._.__._. 29 01 05 12 01 12 02 4 02 [V 1 12 (1N PO, 0.
Consent decree._.__.__...._.__ 124 04 18 57 03 28 04 30 14 1 02 3 37 2 80 3 086
After hearing opened.._....______ 81 03 12 46| 02 16| 02 17| 08 [ ) [ O (V) PR 2|1 "0.4
Stipulated decision........_.. 16 01 02 8 0.0 7 01 1 00 0 (... R PO [ J PR 0| ...
Consent decree_ __....._.__.__ 65 02 10 38 02 9 01 16 08 [0 (1 [V . 2 04
Compliance with_ _._..___..________....__ 1,078 36 1000 822 43| 163| 22 62| 30 13| 23 1 17 35
Administrative law judge’s decision. . 1 00 01 1 0.0 0| ... [ PO [ P 0 [ P,
Board decision. ... ___________.__ 740 25| 686 5531 29| 123 1.7 “| 22 9| 16 0 11 23
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Adopting administrative law
judge’s decision (no exceptions
fited) - s

Contested - _..-.___..._....._...

Circuit court of appeals decree
Supreme Courtaction._._...__._.......

Withdrawal.._._. e emeemeeeceeaamesnas

Before 1ssuance of complaint_____..__.
After issuance of complaint, before
operung of hearing. _ _..____._.__._..
After hearing opened, before adminis-
trative law judge’s decision____...__
After administrative law judge’s deci-
sion, before Board decision..._.._.__
After Board or court decision__._...__

Dismissal ..ol

Before 1ssuance of complamnt__.___..__
After 1ssuance of complaint, before

opening of hearing_ ... .__...._._.
After hearing opened, before adminis-

trative law judge’s decision_ _._.._.__
Byadmimstrative law judge’s decision.
By Board deciston_._____ ... . ___.__

Adopting admintstrative law
judge’s decision (no exceptions
filed) . ...

By circuit court of appeals decree..__.
By Supreme Court action..___..._.__.

10(k) actions (see table 7A for details of
dispositions) . ... ...
Otherwise (compliance with order of ad-
minmstrative law judge or Board not
achieved—firm went out of business).. -

185 06 17 2 156 08 15 02 11 0.6 1 02 [V PR [+ [ 2 04
555 1.9 51 4 397 21 108 15 33 16 8 14 (VI P [ PR 9 19
10 287 244 13 38 05 17 08 4 07 [ S 0 [} 12
01 26 24 01 2 00 1 0.0 (L PO 1 12 0 04 ...
36| 1000 6,759 | 353289 | 383 787 375 10 18 25) 309 9 177 368
34.8 976 6,585 ( 34.4 (2,792 377 765 | 36 4 (€ T PR 25( 309 9 171 35.6
215 07 20 141 07 44 0.6 20 1.0 8 14 (L] . [ ) R 2 04
23 01 02 16 01 1 00 2 0.1 0. [V [ S 4 08
1 00 01 10 01 1 00 [ PR [V 1 IR, [ 30 PR 0. [ I
10 00 01 7 00 1 00 [ 2 0.4 0} . [ | PR, [ PR
10, 855 364 1000 | 6,98 | 3653385 | 45.6 337 1860 [ . 31{ 383 2 80 114 23.7
10, 504 352 96.8 | 6,725 | 351 | 3,323 | 44.8 313 | 14.9 (€ T TR 29 | 35.9 2 80 112 23.3
23 01 02 17 01 4 0.0 2 0.1 0 ... [ [+ P (£} PR
6 00 01 4 co 2 00 0 0. 0 0
2 00 00 2 00 [ S, 0 (1] R 0 0
287 10 26 220 1.2 42 06 0 1 12 0 2
89 03 08 74 04 11 02 4 0.2 0 ... [ PO Q|- .. (L R,
198 07 18 146 08 31 04 18 0.8 [ I R, 1 12 [ R 2 04
23 01 02 17 0.1 5 01 [ 0 (... 1 1.2 0 ... [ R,
10 0o 01 1 0.0 9 0.1 [« R 0 (... [ S, 0 |- [ P,
528 ) UR- 7% NSRRI PR (U R FO U PR PR 528 | 948 || |eaei e e el
1 00 (... 1 00 [ . (1] PR, (L P (1] (R, [ PR (U (R

1 See table 8 for summary of disposition by stage See Glossary for definitions of terms.
2 CD cases closed in this stage are processed as jurisdictional disputes under sec 10(k) of the Act See table 7A.
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Table 7A.—Analysis of Methods of Disposition of Jurisdic-
tional Dispute Cases Closed Prior to Unfair Labor Practice

Proceedings, Fiscal Year 1975

Number { Percent
Method and stage of disposition of cases | of total
closed
Total number of cases closed before 1ssuance of complaint........______.______. 528 100 0
Agreement of the parties—informal settlement. ... .. ... ... _____.__ 205 388
Before 10(K) NOtICO . - - .o 188 356
After 10(k) notice, before opening of 10(k) hearing. _ _ _____.__________._____._____ 16 30
After opening of 10(k) hearing, before issuance of Board decision and determina-
tion of dispute. . s 1 02
Compliance with Board decision and determination of dispute...._......__...._____. 21 40
Withdrawal e 231 43 8
Before 10(k) notice. . . e 194 36 8
After 10(k) notice, before opening of 10(k) hearing_ . . ... _______.____________. 17 32
After opening of 10(k) hearlng, before issuance of Board decision and determina-
tion of dispute . T e (2 P
After Board decision and determunation of dispute._......_. . ... ____.__.____. 20 3.8
DISISSAY oot emaann 7 134
Before 10(k) notice. - ..o e 58 11,0
After 10(k) notice, before operung of 10(k) hearing.. ... _________.________.____. [ P,
After opening of 10(k) hearing, before issuance of Board decision and determina-
tlon Of AISPUte. . o e e [ P
By Board decision and determination of dispute... ... ... _____..______ ... 13 24

1 See Glossary for definitions of terms.



Table 8.—Disposition by Stage of Unfair Labor Practice Cases Closed, Fiscal Year 1975

All C cases

CA cases

CB cases CC cases CD cases CE cases CQG cases CP cases
Stage of disposition Num Per- { Num- | Per- | Num- | Per- | Num- | Per- | Num- | Per- | Num-| Per- | Num- | Per- | Num- | Per-
ber cent ber cent ber cent ber cent ber cent ber cent ber cent ber cent
of of of of of of of of of of of of of of of of
cases | cases | cases | cases | cases | cases | cases | cases | cases | cases | camses | cases | cases | cases | cases | cases
closed closed closed closed closed closed | ~ closed closed
Tota Inumber of cases closed. ..| 29,808 100 0 | 19,144 100.0 | 7,419 1000} 2,101 100. 0 557 100 0 81 100.0 25 100 0 481 100.0
Before issuance of complaint_____.___.. 26, 339 88 4| 16,554 86 5| 6,927 93 4| 1,820 86.6 528 94 8 69 852 23 92.0 418 86.9
After issuance of complaint, before
opening of hearlng_____._____._._____ 1,773 59 1,308 68 239 32 170 81 14 25 7 8.7 2 80 35 7.3 .
After hearing opened, before issuance
of administrative law judge’s
decision . ... 274 09 204 11 32 04 27 1.3 {12 PR, 2 2.5 0o, 9 1.9
After adminstrative law judge’s
decision, before issuasnce of Board
decislon. ... ... 14 00 13 01 1 00 [V ] P 0ot [V . 0. {13 P,
After Board order adopting adminis-
trative law judge’s decision in )
absence of exceptions___....____.___ 274 09 230 1.2 26 04 15 08 1 0.2 (13N R, {1} P, 2 04
After Board decision, before circwmit
court decree_ ... _____._____._.._. 764 2 67 551 2.9 140 1.9 51 2.4 10 1.8 1 12 [V 2 I 11 2.3
After circuit court decree, before
Supreme Court action.___.________. 332 11 261 1.4 43 0.6 17 08 4 0.7 1 1.2 (1 O 6 1.2
After Supreme Court action__________ 38 0.2 25 0.1 11 0.1 1 0.0 [V O, 1 1.2 {1 3 P (1 S,

! See Glossary for definitions of terms.
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Table 9.—Disposition by Stage of Representation and Union Deauthorization Cases Closed,
Fiscal Year 1975 !

. All R cases RC cases RM cases RD cases UD cases
Stage of disposition

Number | Percent | Number | Percent | Number | Percent | Number | Percent | Number [ Percent

of cases | of cases | of cases | of cases | of cases | of cases | of cases | of cases | of cases | of cases

closed closed closed closed closed
Total number of cases closed . ... .. oo 13,326 100 0 11,275 100 0 898 100 0 1,152 100 0 203 100 0
Before 1ssuance of notice of hearing . ... o oo 5,086 38 2 3,928 48| 507 56 4 651 56 5 125 61 6
After issuance of notice, before close of heanng..._.___....... 5,696 42 7 5,079 45 0 253 28 2 364 316 11 54
After hearing closed, before 1ssuance of decisio 190 14 145 13 33 37 12 10 2 10
After 1ssuance of regional director’s decision 2,233 16 8 2,015 17 9 94 105 124 10 8 63 310
After 1ssuance of Board decision. .. .. .. .. ... 120 09 108 10 11 12 1 01 2 10

1 See Glossary for definitions of terms
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Table 10.—Analysis of Methods of Disposition of Representation and Union Deauthorization Cases
Closed, Fiscal Year 1975 *

All R cases RC cases RM cases RD cases UD cases
Method and stage of disposition i
N Number | Percent | Number | Percent | Number | Percent | Number | Percent || Number | Percent
Total, all e 13,325 100 0 11,275 100 0 898 100.0 1,152 100 0 203 100 0
Certification issued, total. .. 8,664 65.0 7,740 68.6 393 43.8 531 46.1 110 |, 54 2
After
Consent election. .. _ el 1,031 7.7 891 7.9 70 78 70 61 29 14.3
Before notice of hearing__ - ... 590 44 497 4.4 48 53 45 39 28 13.8
After notice of hearing, before hearing closed.. 438 33 391 35 22 25 25 22 1 0.5
After hearing closed, before deciston______._._. - 3 00 3 0.0 [0 D [V 2 DR {1 I O,
Stipulated election_ ___________ ... 5,886 44.2 5,285 46 9 236 26.3 365 317 17 , 8.4
Before notice of heaning. .. ____ . ... 2,237 16 8 1,042 17 2 127 14.2 168 14.6 14 6.9
After notice of hearing, before heaning closed. . 3,607 27.1 3,308 29 4 108 12 ¢ 191 16.6 3 1.5
After hearing closed, before decision___ ... _.......____... 03 35 03 1 01 6 05 {1 IR
Expedited election. ... o 18 0.1 00 13 1.4 {1 I O (L P
Regional director directed election - 1,651 12 4 1,489 13.2 66 7.4 96 83 62 30.5
Board directed election . ... e 78 06 70 06 8. 09 [V PR 2 1.0
By withdrawal, total. . i 3,459 26 0 2,117 24.1 344 383 398 M5 78 38 4
Before notice of hearing 1,643 12 3 1,157 103 212 23 6 274 23 8 35.5
After notice of hearing, before hearing closed.. - 1,499 1.3 1,286 113 25 10 6 118 10 2 2.4
After hearing closed, before decision.._._._....._. - 91 07 63 06 27 3. 1 01 .5
After regional director’s decision and direction of election. . 216 16 202 18 9 1 5 04 -
After Board decision and direction of electlon ... . ... ... 10 01 9 01 1 0.1 (1 P
By dismssal, total. . . e 1,202 8.0 818 73 161 179 223 19,4
Before notice of hearing. .. .o 598 4.6 327 29 107 119 164 14.3
After notice of hearing, before hearing clo: 152 11 94 08 28 31 30 26
After hearing closed, before decision.____._ - 54 0.4 44 0.4 5 06 5 04
By regional director’s decision__.._... - 366 2.7 324 29 19 21 23 2.0
By Board deciS10n. o oo aeeeeeo 32 02 29 03 2 0.2 1 01

1 See Glossary for definitions of terms.
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y

Table 10A.—Analysis of Methods of Disposition of Amend-
ment of Certification and Unit Clarification Cases Closed,

Fiscal Year 1975

AC TC
37 Y O 66 305
Certification amended or unit elarfied. . ... ... 37 32
Before hearing. ... ... - 27 6
By regional director’s decision.__ - 27 6
By Board decislon. e 0 0
After hearIing . _ . e 10 26
By regional director’s decision. ..ol 9 26
By Board decis1on. .. ool e eimeeee 1 0
DASTIISSed - - - el 1 123
Before heanng e 4 29
By regional director’s decision .. ______________________ . 4 29
By Board decislon 0 0
Afterhearing . _______________ .. ______ 7 94
By regional director’s decision. 5 86
By Board decision_ .. e iiaeee- 2 8
Withdrawn e cmamacme 18 150
Before hearing . .. iemaen 15 136
After hearing. . e 3 14
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Table- 11.—Types of ‘Elections Resulting in' Certification in
Cases Closed; Fiscal Year 1975 !

Type of election
Type of case Total Regional | Expedited
Consent | Stipulated | Board- director- | elections
directed directed under
8(b)(7)(C)
All types, total
Electlons_ . _.._....._.._... 8, 687 1,011 5,872 82 1,767 15
Eligible voters 576, 536 30, 588 398,888 10, 221 136, 622 217
Valid votes._._._._.._.... 508,081 | 26, 412 352, 033 8,815 120, 595 176
7,728 865 5,204 75 1,401 4
533,576 . 27,416 389, 536 9, 950 126, 584 90
471,933 23, 688 326, 851 8, 588 112,731 7
332 55 205 7 54 1
11,527 988 9,221 271 920 127
9,953 835 8,028 229 762 99
RD cases
Elections__.__.__....____. 5168 72 355 0 89 [}
Eligible voters 23,817 1,837 18, 331 0 3, 849 0
Valid votes_._._.._....... 20,110 1,412 15, 632 0 3,066 0
UD cases.
Elections._ ... ... ._._._. 110 19 18 0
Ebgible voters_. - 7,618 547 1,800 0
Valid votes._ . _......____._.. 6, 035 477 1,522 0

1 Bes (lossary for definitions of terms,
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Table 11A.—Analysis of Elections Conducted in Representation Cases Closed, Fiscal Year 1975

All R elections RC elections RM elections RD elections
Elections conducted Elections conducted Elections conducted Elections conducted
Type of election ' With- Re- Re- With- Re- Re- With- Re- Re- With- Re- Re-
drawn | sulting | sulting drawn | sulting | sulting drawn | sulting | sulting drawn | sulting | sulting
Total | or dis- ina in Total | or dis- ina m Total | or dis~ ina in Total | or dis- i a in
elec- missed | rerun | certi- | elec- missed | rerun | certi- | elec- missed | rerun | certi- | elec- missed | rerun | certi-
tions before or fica- tions before or fica- tions before or fica- tions before or fica-
certifi- | runoff | tion! certifi- | runoff | tion certifi- | runoft | tion certifi- | runofl | tion
cation cation cation ' cation
Alltypes ..o 8,916 94 245
Rerun required....._._...| . _._.f_..... .. 182
Runoft required......._.| ... ...l .. ... 63
Consent elections....__..._._. 1,008 5 11
Rerun required..........{ccooooofoaaiaoaos 8
Runoff requared. - .. |- . _}-........ 3
Stipulated elections........__.| 6,004 62 178
Rerun requured_._......__ 132
Runofl required 46
Regioral director-cirected..__| 1,713 27 52
Rerun requred.... .| .| ... 39 |eoo . ) U PR S S, 0l ...
Runoff required. ... |1 ... ...l b¥: 20 AU SRS SO, (1) PSSP PRI PRSI (V10 DO
Board-directed. ... ...._______ 86 0 4 82 79 0 4 75 7 0 0 7 0 0 0 0
Rerun required..._ ... .j_ ... |.o..... 2 2N ORIORS R ORI b I DRI IOV R, {2 SO P RS (L3N O
Runoff required__________|._______|._.._..._. ) S RPN SR E D U ARSI DRI S, (V2 [ DI S 0 ...
Expedited—sec. 8(b)(7)(C)-_. 15 0 0 15 4 0 0 4 11 0 1] 11 0 0 0 0
Rerun required_...._..___|. ... . |...o.o.... {130 PO RIS SR {2 PO B R, {( 1 DRI SRR S, [ 2 IR
Runoff requured. ... _____|__.__.__|......... {02 IR IO DU, (12 SR R R, {2 NSO U DU [

1 The total of representation elections resulting in certification excludes elections held in UD cases which are included :n the totals in table 11.
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Table 11B.—Representation Elections in Which Objéctions and/o’r' Detérminative Challenges Were
Ruled On in Cases Closed, Fiscal Year 1975

Objections only Challenges only Objectibns and Total objections t Total challenges 2
Total > ) challenges . .
elections = . . _
Number | Percent | Number | Percent | Number | Percent { Number | Percent | Number | Percent
f} 3 '
Allrepresentation elections . ... ... 8,916 863 97 204 33 161 18| 1,024 118 455 5.1
By type of case. ' . :
In RC CASES . o oot miccccccmaenan 8, 052 807 10.0 272 3.4 146 1.8 953 18 418 52
338 21 62 11 33 8 24 29 86 19 56
526 | 35 8.7 11 - 21 7 13 42 |- 80 18 34
By type of election ! : :
Consent elections. .. oo 1,008 51 5.1 15 1.5 .8 .8 59 59 23 23
Stipulated elections__ - 6,094 593 97 199 33 112 1.8 705 18 311 5.1
Expedited elections____' ______. - 15 2 133 (L2 {0 S, 2 13 3 (L1 PO,
Regional director-directed elections. R 1,713 212 12 4 69 40| 35 20 247 14 4 104 61
Board-directed elections._ ... ... ... ) 86 5 5.8° 11 128 - .8 7.0 11 12 8 17 19.8

1 Number of elections 1n'which objections were ruled on, regardless of number of allegations in each election.
2 Number of elections in which challenges were ruled on, regardless of individual ballots challenged in each election
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Table 11C.—Objections Filed in Representation Cases Closed,
" by Party Filing, Fiscal Year 1975 !

Total By employer By union By both
parties 2
Per- | 7, Per- Per- Per-
- Num-’| ‘cent | Num- | cent | Num- | cent | Num- | cent
ber by ber by ber y ber by
type type type type
All representation elections..._( 1,230 | 100 0 477 388 725 58 9 28 23
1,145 | 100 0 466 407 856 57.2 24 21
35| 100.0 5 14.3 27 771 3 86
50 | 100.0 ] 12.0 43 86 0 1 20
By type of election
(gonsent elections_.......__....__ 74| 100 0 33 46 40 54 1 1 13
Stipulated elections... .- 847 | 1000 315 372 517 61.0 15 18
Expedited elections. - —._.._..__. 2| 1000 {1 PO 2| 1000 {12 DO,
Regional director-directed elec-
tonS. _ o iieais 296 | 100.0 122 41 2 165 557 9 31
Board-directed elections_..__._.. 1| 1000 7 63 6 1 91 3 273
1 See Gl for definitions of terms.

2 Objections filed by more than one party in the same case are counted as one.
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Table 11D.—Disposition of Objections in Representation Cases
Closed, Fiscal Year 1975 !

Overruled Sustained ?
Objec- Objec- Objec-
tions tions tions
; A filed with- ruled Percent Percent
‘ drawn upon | Number | of total | Number | of total
ruled ruled
upon upon,
1,230 206 1,024 804 785 220 21.5
1,145 192 953 743 78 0 210 220
35 6 29 27 93.1 2 69
50 8 42 34 810 8 19 0
By type of election
Consent elections_ . ........ 74 15 59 50 84 8 9 15.2
Stipulated elections. 847 142 705 544 77.2 161 22 8
Expedited elections_.__._._. 2 0, 2 2 100 0 [+ I SR
Reglonal director-directed
elections_ _ .. ___.._.._._.. 296 49 247 198 80 2 49 198
Board-directed elections. ... 11 0 1 10 90 9 1 91

1 See (lossary for definitions of terms

2 See table 11E for rerun elections held after objections were sustained In 38 elections in which objections
were sustained,. the cases were subsequently withdrawn. Therefore, in these cases no rerun elections were

conducted.
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Table 11E.—Results of Rerun Elections Held in Representation
Cases Closed, Fiscal Year 1975 !

Outcome of
Total rerun Union No union original
elections 2 certified ~  chosen election
reversed
Num-{ Percent |Num-| Percent (Num-| Percent |Num-| Percent
ber | by type | ber | by type | ber | by type | ber | by type
All representation elections....| 178 100 0 84 47.2 94 52 8 67 37.6
By type of case:
C eases. . 171 100 0 81 47.4 90 52 6 65 380
1 100 0 {12 P 1 100 0 [ L3N PO
6 100 0 3 50 0 3 50 0 2 33
By type of election .
Consent elections.._.___.__.__... 8 100 0 5 62 5 3 375 4 50 0
Stipulated elections 128 100 0 40 313 88 68 7 50 391
Expedited elections (U P, LU PR [ P, [ PR
Regional director-directed ele
tions._ _ oo 39 100 0 10 258 29 74 4 12 308
Board-directed elections......... 3 100 0 1 333 2 66 7 1 33

I See (Glossary for definitions of terms

2 Includes only final rerun elections i e, those resulting in certificatton Excluded from the table are four
rerun clections which were conducted and subsequently set aside pursuant to sustained objections The
four 1nvalid rerun elections were followed by valid rerun elections which are included in the table.



Table 12.—Results of Union-Shop Deauthorization Polls in Cases Closed, Fiscal Year 1975

Number of polls Employees involved (number eligible to vote)! Valid votes cast
In polls
Resulting in Resulting in Cast for
Affiliation of union holding deauthorization continued Resulting in Resulting in Total | Percent | deauthorization
unionshop contract authorization Total deauthorization continued of total
Total eligible authorization eligible
Number | Percont { Number | Percent Percent
of total of total Number | Percent | Number { Percent Number { of total
of total of total eligible
110 61 55.5 49 4.5 7,616 38,227 42.4 4,380 57.6 6,035 79.2 2,519 33.1
72 42 58.3 30 41.7 5,711 2,963 51.8 2,808 48.7 4,484 71.7 2,217 39.5
24 15 62.5 9 87.5 400 227 56.8 178 43.2 362 01.0 2068 51.5
8 3 37.5 ] 62.5 1,120 31 2.8 1,080 97.2 1,042 93.0 80 2.7
[} 1 16.7 ) 83.8 325 8 1.9 819 88.1 147 45.2 6 1.9

1 Sec. 8(a)(3) of the Act requires that to revoke a union-shop agreement a majority of the employees eligible to vote must vote in favor of deauthorization.
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1975 !

Elections won by unions Employees eligible to vote
Elec- In elec-
tions in tions
: Total which In units won by where
Participating unions elec- Other no rep- no rep-
tions2{ Per- | Total | AFL- | Team-| na- Other | resent- In elec- resent-
cent won CIO | sters | tional | local ative Total tions AFL~ Ot.her Other ative
won unions unions | unions | chosen won CIO | Team- local | chosen
unions | sters tlonal unions
unions
A. All representation elections
N ) 72T 0) (o TR 4,717 | 46.8 2,517 | 829,821 | 00,137 | 09,137 230, 684
43.3 1,410 A .57,905
48,7 231 | 44,104 27,168
§7.9 131 10, 461 10,078
46.2 4,289 | 476,241 | 149,808 99,187 | 24,950 | 16,036 | 8,783 320,435
AFL-CIO v. AFL-CIO.._......... 143 64.3 7,811
AFL~CIO v. Teamsters. . . 181 7.3 , 444
AFL~CIO v, national.. .. ce-- 52 50.6 3,362
AFL-CIO v, local. ..... . 115 80.6 1,933
Teamsters v. national. . 19| 789 174
Teamsters v. local. ... - 37{ 83.8 1,008
Teamsters v. Teamsters T 41 100.0 0
National® local_....... - 16 | 100.0 0
National v. national ca- 5| 100.0 0
Local v. 10eal. o oo 13 02.3 200
2-union elections. .oocoooeoo... 585 | 74.9 22,531
AFL-CIO v. AFL-CTO v. AFL-
(o] (o Y 2| 500 1 1 1,786 136 1,600
AFL-CIO v. AFL~CIO v. Team-

BlOrS. macmenrcacmcncamccaacnavenan 4| 100.0 4 0 603 603 0
AFL—CIOv AFL~CIO v. national . 1] 1000 1 0 138 138 0
AFL~CIO v. AFL-CIO v. local. .. 51 100.0 ] 0 1,597 1,597 0
AFL~CIO v. Teamsters v, national. 3| 3833 1 2 187 64 78
AFL-CIO v. Teamsters v, local.. ... 8| 100.0 8 0 963 963 0
AFL-CIO v. national v. local....... 11 100.0 1 0 870 870 0
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AFL-CIO v AFL-CIO v national

v.local. _ .. 1! 1000 1 {1 P 0 1 0 254 254 [V I 0 254 0

Allothers_ ... ... ... 2( 1000 2 0 1 0 1 0 335 335 0 62 0 273 0
3 (or more)-umon elections.___ 27 88 9 24 7 11 1 5 3 6, 633 4,960 1,953 | 1,125 870 | 1,012 1,673
Total repreSentatlon eléctions. 8,577 48 2 | 4,138 | 2,429 | 1,182 259 268 4,439 | 568,020 | 218,281 | 130,444 | 32,123 | 21,147 | 34,567 350, 639
, B Electionsin RC cases

AFL-CIO .o 490 | 2,068 2,151 | 307,520 216, 886
Teamsters_____....._ 46 1 1,020 1,194 76, 493 53, 032
Other national umons 48 6 207 219 42,083 26, 049
Other local umons..__.______......__ 58 7 175 123 19, 092 10, 590
1-union electrons___.__..____.. 7,157 48 5 3,470 3,687 445,188 306,557
AFL-CIO v AFL-CIO_.__ 140 64 3 50 14,354 7,196
AFL-CIO v Teamsters____ 169 70 4 119 50 21,225 8,413
AFL-CIO v national____ 48 56 3 27 21 6, 417 3,362
AFL-CIO v local____..____ 104 90 4 94 10 33,425 1,127
Teamsters v national____ 18 83 3 15 3 1,367 170
Teamsters v local_________ 32 87 5 28 4 2,732 845
Teamsters v Teamsters____ 4| 1000 4 0 868 0
National v local________.__ 14 100 0 14 0 1,924 )
National v national______ 51 1000 5 0 243 0
Localv local .. ... ... . 12 917 n 1 727 209
2-union elections._ _____.____ .- 546 745 407 211 84 35 77 139 82, 500 21,322

AFL-CIO v. AFL-CIO v AFL-
O e 2 50 0 1 ) 3 PRI (R 1 1,736 136 136 |- e bl 1, 600

AFL-CIO v. AFL-CIO v Team-

37 & 4| 1000 4 0 4| il 0 603 603 0
AFL-CIO v AFL-CIO v national._ 1 100 0 1 ) O I [ 0 138 138 0
AFL-CIOv ALF-CIO v local.____ 4 1000 4 b2 IR 2 0 852 852 0
AFL-CIO v Teamsters v. national . 3 333 1 0 1 [ PR, 2 137 64 73
AFL-CIO v Teamsters v local_.__._ 8| 1000 8 2 L3 R 1 0 963 963 0
AFL-CIO v national v local__.____ 1 100 0 1 [V (R, 1 0 0 870 870 0
AFL-CIO v AFL-CIO v. national

1| 1000 1 (V1 S 0 1 0 254 254 (L P 0 254 0
2| 1000 2 0 1 0 1 0 335 335 0 62 0 273 .0
3 (or more)-union elections_.__. 26 88 5 23 6 11 1 5 3 5, 888 4,215 1,208 [ 1,125 870 | 1,012 1,673
Total RC elections_________.__ 7,729 50 4| 3,900 | 2,28 | 1,115 243 257 3,829 | 533,576 | 204,024 | 120,190 | 30,101 | 19,969 | 33,764 329, 552

See footnotes at end of table.
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1975 '—Continued

Elections won by unions

Employees eligible to vote

Elec- In elec-
tions 1 tions
Total which In umits won by where
Participating umons elec- Other no rep- no rep-
tions 2 | Per- | Total | AFL- | Team-| na- Other | resent- In elec- resent-
cent won CIO | sters tional |, local ative Total tions AFL- Other | Other ative
won ! unions unions | unions { chosen won CIO Team-| na- local chosen
unions sters | tional [ unions
unions
C Elections in RM cases
AFL-CIO. . ... 189 27 0 138 6,836 2,202 2,202 focoooeaecanfeeaaa 4,634
Teamsters- - ._...._... 109 26 6 80 2,121 361 361 1,760
Other national unions.. 8 375 5 7! 875
Other local unions_ . __.._.._...____. 7 429 4 121 32
1-union elections_ . .___...._._. 313 275 86 51 29 3 3 227 9, 866 7,101
A¥YL-CIQO v. AFL-CIO._..__..___. 3 66 7 2 1 247 115
AFL-CIO v Teamsters.. - 6 833 5 1 310 15
AFL-CIO v local______ 51 1000 5 0 204 0
Teamsters v. national.__.__._____._. 5 00 0 1 4 4
Teamster v local_____ . 2 50 0 1 1 1 21 3
Local v local . _.________....__...__. 1| 1000 1 1 0 130 0
2-union elections________....._ 18 77 8 14 7 4 0 3 4 916 137
AFL-CIO v AFL-CIO v local._.. 100 0 1 ) S PO S, 0 0 745 745 745 || 0 0
3(or more)-union elections..._. 1] 1000 1 1 0 0 0 0 745 745 745 0 0 [ 0
Total RM elections. .....____. 332 30 4 101 59 33 3 [ 231 11,527 4,289 3,305 828 113 243 7,238
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Elections in RD cases

AFL-CIO v Teamsters...._.._..._
AFL-CIQ v national..

AFL~CIO v local_..
Teamsters v local_
National v.local. .. _.__....._......

2-union elections__._.__.__..__.

Total RD elections_..._.__...

300 | 262 208 | 15,465 9,164
16| 171 186 | 424 3113
16| 563 71 1,233 444
6| 33.3 4 248 56
405 | 22| 12 81 2 9 P) 375 | 21,187 | 8410 | 6,301 | 1,128| 789 | 102 | 12,777
6| 833 1 382 366 177 | 189 |oeoo|o s 16
4| 1000 0 438 138 306 |..._r..| 4|l 0
6| 667 3 2| 1,249 443 75 || 368 806
3| 687 0 1 “327 Fcd o a 0 250
2| 1000 0 0 p=Y I IR I 231 0 0
21| 810 17 4 ) 4 3 4| 2630 1,558 648 | 266 | 276 368 1,072
516| 266 137 85 34 13 5 379 | 23,817 | 0,068 | 6,040 | 1,304 | 1,065 | 560 | 13,849

1 See (lossary for defimtions of terms
2 Includes each unit in which a cholce as to collective-bargaining agent was made, for example, there may have been more than one election in a single case, or several cases
may have been involved in one election unit
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed,

Fiscal Year

1975 !

Valid votes cast in elections won

Valid votes cast in elections lost

Total
valid Votes for unions Votes for unions
Participating unions votes Total Total
cast votes votes
AFL- Team- Other Other for no AFL- Team- Other Other for no
Total CIO sters national local union CIO sters national-| local union
Yo unions unions unions unions unions unions
A. All representation elections
AFL-CIO_ . ... 294, 055 57,420 136,191
Teamsters........_. , 404 15,150 35,
Other national unions. . 39, 565 9,392 15, 244
Other local unions 16, 369 5,504 6,074
1-umon elections..._..___._._... 424, 393 87, 466 193,164
AFL-CIOV AFL-CIO._.___..__._.._ 12, 041 4,742 3,889
AFL-CIO v Teamsters. y 10, 487 4,536
AFL-CIO v. national._ . R 5,927 2,659 1, 860
AFL-CIO v. local.....- - 28, 658 26,310 1,211
Teamsters v national. 1,262 851 111
Teamsters v local.._._.. . 2,750 1,733 618
Teamsters v. Teamsters. 58 52 0
National v. local._.._... 1,950 1,812 0
National v. national_. . 234 173 0
Local v local...o.oooime . 718 551 53 109
2-union elections......._._...._. 72,105 49, 370 23, 508 5,093 2,933 16, 936 3,129 4,255 1,612 1,005 400 12,334
AFL-CIO v AFL-CIO v. AFL-

[0 X0 2N 1,454 60 47 (531 20 (RO AR FRU 737
AFL-CIO v AFL-CIQ v Teamsters. 521 497 24 0 0 [0 30 R P, 0
AFL-CIO v. AFL-CIO v national._. 102 76 26 0 {12 P, [ 2 PR 0
AFL-CIO v AFL-CIO v.local____.. 1,380 1, 369 11 0 [0 25 DRI IO, 0 0
AFL-CIO v. Teamsters v. national.__ 115 55 25 19 2 - 3 P 35
AFL-CIO v. Teamsters v local___.__ 787 782 0 0 [ 2 (R, [} 0
AFL-CIO v. National v. local________ 779 776 0 [ 3 0 0 0
AFL-CIO v. AFL-CIO v. national

- 211 207 0 [+ R 0 0 0
____________________________ 149 149 _ 0 0 0 0 0 0

3 (or more)-union elections. ___. 5,498 3,971 1, 501 835 543 1,092 120 635 629 2 4 0 772
Total representation elections..| 501,996 140, 807 82,429 21,978 12, 868 23,532 47,450 | 107,469 75,744 18, 063 10,185 3,477 206,270
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B. Elections in RC cases '

AFL-CIO - oo eiieiceea 275, 219 52,480 52,480 |- cccmamoacfrmeamima e amaeaae 27,071 67, 469 67,469 | ..o |eceaiaaas 128, 191
YD 717 IO 69, 108 14,306 [-..-...... 14,306 |.oocneoaie|aiiieas 6,687 15,484 |.......... 15,484 | o oooofeeeiaaan. . 32,635
Other national unions_ . .._........... 37,710 [35: % 72 (RO (R 8,832 | ....... 5,468 8,835 |-eoeoemoo e 8,835 |..__..... 14, 579
Other local unions. ... ....ocoool. 18, 046 5,844 | e 5,344 1,631 3,056 |--oooeeo |t 3,056 6, 015
1-union elections_ ___.._.____.__ 398, 083 80, 962 52,480 14, 306 8,832 5,344 40, 857 04, 844 67,469 15,484 8,835 3,056 181, 420
AFL-CIO v. AFL-CIO. .. _...._.__. 11,859 4,638 4,638 | oo el 974 2,401 3,848
AFI-CIO v. Teamsters_. _..__....... 17,893 9, 903 5,485 4,418 . |ee o 798 2,678 4,514
AFL-CIO v national ... ... 5, 561 2,297 1,324 ... Lo 2 (O, 185 1,219 1,860
AFIL-CIO v.local.___....- L RS 27,362 25,718 DSV § 17N PRI P 14, 601 657 290 699
Teamsters v. national. . ._........_._. 1,258 851 |.._.._._.. 399 452 |_._..__. 240 60 107
Teamsters v. local __ ... ._.____ 2,448 1,643 1. ... 826 [--o.__.. 817 47 313 445
Teamsters v. Teamsters__.._._..-.... 58 52 |..oooo. [0 SO PRI 6 0 [}
National v. Teamsters. .. _..-...-.._. 1,732 1,680 1,085 615 52 o 0
National v national._ ... ....__. 234 61 0 0
local v. doeal oo 608 5 53 109
2-union eléctions._ ... 69,013 | 47,394 [ 22,562 5,695 2,663 | 18,474 3,025 7,014 11, 580
AFL-CIO v. AFL-CIO v. AFL-CIO 1,454 60 i R PR 47 610 B10 {_ - |eeeiaei e 737
AFL-CIO v. AFL~-CIO v. Teamsters. 521 497 24 0 0 0 ... L O, 0
AFL-CIO v AFL-CIO v. national.. 102 76 26 0 [0 ) PR, {12 P, 0
AFL-CIO v AFL-CIO v.local...__. 719 708 11 0 [+ 2 P FR 0 0
AFL-CIO v. Teamsters v. national . _ 115 55 0 25 19 2 4 (oo 35
AFL-CIO v Teamsters v. local.._._. 787 782 5 0 0 [ 2 PR, 0 0
AFL-CIO v. national v. local....._.. 779 776 3 0 {12 DR 0 0 0
AFL-CIO v. AFL-CIO v. national
v.loeal .o eeiaeas 211 207 4 0 {03 [ 0 0 0
Allothers. .. 149 149 35 0 0 0 0 0 0 0
3 (or more)-union elections. ... 4,837 3,310 1,072 835 543 860 120 635 629 2 4 0 772
Total RC elections_........._.. 471,933 131, 666 76,114 20, 836 12,038 22,678 44, 002 102, 493 72,164 17, 060 9,844 3,425 193,772

See footnote at end of table.
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed,
Fiscal Year 1975'—Continued

Valid votes cast in elections won Valid votes cast in elections lost
Total .
valid Votes for unjons Votes for unions
Participating unions votes Total Total
cast votes votes
AFL- Team- Other Other for no AFL- Team- Other Other for no
Total CIO sters national local unon Total CI0 sters national local unon
unions unions unions unons unions unions
C. Elections in RM cases
AFL-CIO. il 5,924 687 1,091 1,000 || |eeea 2, 806
Teamsters. . -o.ooooo o 1,800 82 353 1,124
Other national unions_.___._.____.._. 687 28 424
Other local unions..__...._____.______ 105 11 22
1-umon elections...._.._______.. 8,516 808 4,466
AFL-CIO v AFL-CIO......__._____ 182 104 104 || eeaeae 5 43
AFL-CIO v Teamsters. - 278 .- - 2 7
AFL-CIO v local...... ——- 183 0 0
Teamsters v national._ .- 4 0 4
Teamsters v local.... - 19 0 0 3
Local v local..oocooomooamiaaaaann. 110 0 0 0
2-union electioNS. ..o 776 676 382 135 0 159 7 36 36 0 0 0 57
AFL-CIQO v AFL-CIO v local._.... 661 661 429 | o[ 232 0 0 [ PRSP N 0 0
3 (or more)-umon elections...... 661 661 429 [} 0 232 0 0 0 0 0 0 0
Total RM elections_____.._._._. 9,953 2,968 2, 061 376 75 456 815 1,647 1,127 353 160 7 4,523
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Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year

1975

! Number of elections in which represen- | Number Valid votes cast for umons Elgible

tation nghts were won by umons of elec- | Number | Total Total | employ-

Total tions in of em- vabd votes ees in

Diwvision and State ! elec- which no| ployees | votes for no units
tions AFL- | Team- | Other | Other {represent-| eligible cast AFL~ | Team- | Other | Other | union | choosing
Total [ CIO sters |[national| local ative to vote Total | CIO sters |national} local represen-
unions unions | umons was unions unions | uuons tation
chosen

Maine. . 29 9 8 1 0 0 20 4,173 | 3,638 1,486 | 1,409 77 0 0 2,152 929
New Hampshire, - 26 11 5 5 1 0 15 968 896 373 233 82 58 0 523 262
Vermont........._..... - 13 8 7 1 0 0 5 506 437 239 178 55 0 6 198 248
Massachusetts - 256 122 57 42 8 15 134 16,280 | 14,159 7,905 | 4,592 1,584 932 797 6,254 8, 508
Rhode Island. - 27 15 11 4 0 0 12 1,490 | 1,391 807 748 59 0 0 584 683
Connecticut_..._....._.___.___] .87 47 35 4 4 4 40 8,207 | 5,362 2,360 | 1,636 288 214 222 3,002 2,480
New England...._____.__ 438 212 123 57 13 19 226 29,624 | 25,883 | 13,170 | 8,796 | 2,145 1,204 1,025 | 12,713 13,110
New York_____ .. ... 543 273 156 62 13 42 270 44,809 [ 37,571 | 25,922 | 12,349 1,760 347 | 11,466 | 11,649 30, 664
New Jersey- 265 135 67 47 7 14 130 12,955 | 11,471 5,896 2,988 1,204 830 874 5,575 5,489
Pennsylvana 559 271 153 77 19 22 288 36,574 y 15,370 | 9,517 | 2,255 | 2,031 1,567 | 17,913 12,425
Middle Atlantie._..._._.. 1,367 679 376 186 39 78 688 94,338 | 82,325 | 47,188 | 24,854 | 5,219 | 3,208 | 13,907 | 35,137 48, 578
257 136 89 23 9 281 31,596 | 28,340 | 13,903 | 8,189 | 1,980 | 2,915 819 | 14,437 11,992
115 68 33 10 4 128 16,764 | 15,010 | 6,963 | 3,981 | 1,222 | 1,420 340 , 047 5,116
213 135 53 13 12 213 23,443 | 19,955 | 9,692 | 6,012 | 1,776 | 1,024 880 | 10,263 9,762
239 125 53 51 10 260 29,615 | 25,732 | 12,027 | 6,395 1,379 | 3,603 650 | 13,705 9,483
127 86 32 3 6 118 12,418 | 10,832 | 5,236 | 3,459 910 368 499 | 5,596 4, 642
951 550 260 100 41 1, 000 113,836 | 99,869 | 47,821 | 28,036 | 7,267 | 9,330 | 3,188 | 52,048 40, 995
48 24 18 5 1 52 3,359 { 2,988 1,384 660 375 277 72 1,604 1,153
91 51 29 4 7 91 7,294 6,663 | 2,991 | 2,167 513 187 124 | 3,672 2,599
111 63 38 9 1 107 10,708 | 9,341 5,459 | 2,956 812 1,542 149 3,882 6,184

20 5 14 0 1 18 2,152 1,833 694 360 329 0 5 1,139 561
9 7 2 0 0 11 737 666 292 213 79 0 0 374 252
19 13 6 0 0 12 1,397 | 1,303 626 534 92 0 0 677 443
42 30 10 1 1 35 4,731 | 4,235 | 2,050 | 1,683 262 33 72 2,185 1, 600
340 193 17 19 11 326 30,378 | 27,029 | 13,496 | 8,573 2,462 | 2,039 422 | 13,533 12,792
Delaware ... ___ ... ..._____ 26 14 4 9 0 1 12 2,026 1,757 756 347 312 2 95 1,001 392
Maryland._..__.....__..__ 172 75 49 21 2 3 97 11,263 9,672 5,141 3,345 669 55 1,072 4,531 4,841
District of Columbza 48 32 26 4 0 2 18 3,642 2, 960 2, 1,815 176 0 64 . 3,015
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Table 15B. —-Standard Federal Administrative Reglonal Distribution of Representatlon Elections Held
in Cases Closed, Fiscal Year 1975

- Number of elections in which repre- Number Valhd votes cast for unions Eligible
sentation rights were won by unions of elec- | Number ; em-
Total tions 1in | of em- | Total Total | ployee
Standard Federal Regions!' | elec~ which ployees | valid votes | in umts
tions AFL- Other | Other | no repre-| eligible | votes AFL- Other | Other | for no | choosing
! Total | CIO | Team-| na- local [sentative | to vote cast Total | CIO | Team-] na- local | union | repre-
unions | Sters | tional | unions was unions | sters | tional | umons senta-
unions chosen . unions tion
Connecticut . .87 47 35 4 4 4 40 6, 207 5,362 2,360 1,836 288 214 222 3,002 2,480
Mame._____-..__.... | 0229 9 8 1 0 0 20 4,173 3,638 1,486 1,409 77 0 0 2,152 929
Massachusetts. 122 57 42 8 15 134 16,280 | 14,159 7,905 | 4,592 1,584 932 797 ) 8,508
New Hampshire_ 26 11 5 5 1 0 15 968 896 373 233 82 58 0 . 523 262
Rhode Island._. 27 15 11 4 0 0 12 1,490 1,391 807 748 59 0 0 584 683
Vermont._._._ 13 8 7 1 0 0 5 506 437 239 178 55 [1] 61 , 198 248
Region I .. __....__.... 438 212 123 57 13 19 226 29,624 | 25,883 | 13,170 | 8,796 | 2,145 1,204 1,025 | 12,713 13,110
Delaware_ ... .. ... 26 14 4 9 0 1 12 2,028 1,757 756 347 312 2 95 1,001 392
New Jersey.__.__._._ 265 135 87 47 7 14 130 12, 955 11 471 5, 896 2,988 1,204 830 874 5 575 5,489
New York. ... ... 543 273 156 62 13 42 270 44, 809 37 571 , 12,349 1,760 347 | 11,466 11, 649 , 664
Puerto Rico..__._._... 129 67 28 1 0 28 62 10, 885 ,341 | 4,657 | 1,989 682 8 1,978 , 684 4,613
Virgin Islands. 13 9 8 1 0 0 4 847 579 285 3n 0 ,8 107 755
Region IT. _.____......... 976 498 263 130 20 85 478 71,522 | 60,826 | 37,810 | 17,938 | 4,269 | 1,187 | 14,416 | 23,016 41,913
)
District of Columbia_._____...__ 48 32 26 4 0 2 16 3,642 2,960 2,055 1,815 178 0 64 905 3,015
Maryland..._.____..__. 172 75 49 21 2 3 97 11,263 | 9,672 5,141 3,345 669 55 1,072 4,531 4,841
Pennsylvana. 559 271 153 i 19 22 288 36,574 y 15,370 | 9,517 | 2,255 2,031 1,567 | 17,913 12,425
Virginia_______ 89 51 37 11 1 2 38 8, 891 7,934 3,766 , 225 209 208 126 , 168 3,226
West Virginia___ ... ... _...__ 57 31 19 8 3 1 26 4187 | 3615 | 1,957 | 1,341 233 216 167 | 1,658 1,527
Region ITE__________..___ 925 460 284 121 25 30 465 64,557 | 57,464 | 28,280 | 19,243 | 3,542 | 2,508 2,998 (429,175 25,034
Alabama 128 59 49 9 1 0 69 14,732 | 13,406 6,392 [ 5,518 571 43 260 7,014 4,785
Flonda. 211 73 42 25 0 8 138 18,272 | 16,148 | 6,690 | 4,547 ,393 77 673 9,458 3,946
Georgia_ 129 56 42 9 4 1 731 12,991 | 11,541 | 5,049 | 4,348 563 37 101 | 8,492 2,709
Kentucky 119 48 20 21 3 2 73 12,509 | 12,120 | 5,491 | 3,026 |. 1,395 904 166 | 6,629 3,528
Mississippi 49 26 17 9 0 0 23 8,300 [ 7,411 , 507 2,875 2. 407 0] 3 2,950
North 82 31 24 3 1 3 51 30,042 § 27,904 | 12,589 | 11,396 1,010 100 83 | 15,315 5,095
South Carolina.__ 28 9 7 2 0 0 19 2,866 | 2,513 | 1,005 851 80 0 74| 1 594
Tennessee. .- ooocooeoeemoo. 157 73 40 24 4 5 84 18,724 | 16,906 | 7,121 | 4,709 | 1,962 187 263 | 9,785 5,514
Regron IV__....__..__..__ 903 373 241 102 13 17 530 | 118,436 |107,049 | 47,844 ( 37,270 | 7,199 | 1,755 | 1,620 | 60,105 29,121
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Table 16.—Industrial Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1975

i

' Number of elections in which repre- | Number Valid votes cast for uni
sentation rights were won by unions | of elec- | Number . ons eﬂipgl?;:e
Total tionsin | ofem- | Total Total | in units
Industrial group ! elec- which no| ployees | valid votes | choosing
tlons AFL-{ Team-{ Other | Other |represent-| eligible | votes AFL- | Team- | Other | Other | for no |represen-
Total | CIO | sters |national| local |ative was| to vote cast Total | CIO sters |nationall local | umion | tation
i unions unions | unions | chosen unfons unions | unions
Food and kindred products 451 233 118 95 11 9 218 27,045 | 23,918 | 11,920 | 6,660 | 3,573 | 1
Tobacco manufgotures..... 202 2 0 0 0 2 352 | 348 | 124 ol 2T PR | Be| T
extile products.._.... liieaas 2 4 37 34,893 [ 32,261 | 14,076 | 12, <1,
Apparel and other finished products o 826 | L,0% ’ 198 | 18,185 5,035
made from fabrics and similar % B
maf e ececasmmmmmmmteaceccaea 28 25 ‘1 0 2 58 10,779 9,613 | 4,002 | 3,
Ll‘;:rlgfr an)d ts (except - X 200 295 7 590 5,‘521 3,005
{711 £ LU 70 51 14 1 4 91 10, 127 8,943 | 4,500 | 3,725 343 209 223 | 4
gumil:urc;1 n;xlxltli gx;urgs ﬁg ig gg ié g :1,, g(; lé’ gQ 9,974 | 4,842 | 3,829 556 455 2] 5, gg i 2513
aper an ed products_...._..._ ,811 | 5,272 | 2,586 | 1,054 2
Px;indt.in%l,_l publishing, and-' allied 207 144 1 % 9 17.7 2,636 2 108
ndustries. ___.__.... tesamaana .- 8 13 4 9 153 10,400 | 9,389 | 4,387 | 3,475 520 158 234 | 5,002 4, 107
Chemicals and allied products...... 214 100 61 27 6 6 114 19,857 | 18,257 | 7,971 5, 1
P%troleum refining and related in- - 14 . 35 '913 856 87 10 26 4 831
UStriesS . oo ieacmeieoceaaen 30 15 1 0 35 3, 502 3,143 | 2,013 1,554
Rubber and miscellaneous plastic 1!';4 o 2 I . ) 333 b 8| L1 %354
p 5 4 110 19,187 | 17,074 | 8,208 | 5,371 953 | 1,758 129 [ 8,868 7,122
Leather and leather produt 31 9 b 4 0 0 2 5,808 | 5219 | 2,415} 1, ’ , !
Stone& clay, glass, and concrete 150 . ‘ 909 5068 0 0 280 1,179
ProductS .o o oclenecemmanaann 87 0 31 3 4 93 10,344 | 9,208 | 4,397 | 2,964 | 1,087 169 177 | 4,896 4,008
Primary metal industries........... 209 108 79 11 13 5 101 16,297 | 14,715 7,485 | 5,512 85 . !
Fabricated metal products (except - 8 565 520 | 7,230 7,487
machinery and tmnsportation a7 18 106
uipment) oo .. ieeimcoamooos 9 2 52 20 4 197 27,484 | 25,501 | 12,104 | 6,984 | 2,139 | 2,540 441 | 13,397 10,413
Machinery (excopt eleotical) oo a8 | 204 | 112 38 50 4 214 | 32068 | 20,221 | 13,036 | 8,191 | 1,454 | 3, Y Y
Eleclt];'lcal and eleguonicumachinery, | 1 s 19 ’ %672 619 | 15,28 10, %87
equipment, an supples.__i...... 18 22 15 3 149 42,351 | 38,224 | 16,708 | 11,420 | 1,791 | 2,854 843 | 21,516 10,771
Afroratt and Darts. ooeooes oo 220| ‘o1| 35| 27 27 2 120 | 25160 | 22,622 | 9,050 | 3,341 | 1, 4, ) .
Shlp and boat buildlng and repair- . . 9 , 34 ,805 | 4,531 282 | 12,663 6,355
5 - SRR SRR N [} 0 0 0 12 4,831 4,180 | 1,084 | 1,
A\:ltomotge and other transporta- 2 928 1 0 L3 ) 21% 8%
on equipment_ .. oeooeamoooo 11 5 3 1 2 ;9 1,497 | 1,396 781 37
Measuring, analyzing, and control- |- - ! T ? i 8 12 615 492
ling instruments, photographlc,
mediﬁal gn(} koptlcal goods; - % .
watches and clocks. ... _.__.____.. 5 12 0 3 53 10,893 | 9,721 , 88 3,04
Miscellaneous manufacturing in- 3,889 7 a1 a UL 5832 1,519
dustries oo ieiiceceecoooaoan 160 72 34 27 8 3 88 10,527 { 9,692 | 3,766 | 2,587 887 128 164 | 5,926 2,306
Manufacturing. . c..ceweeeeno-- 8,742 | 1,730 | 1,037 441 180 72 2,012 | 340,647 |307,976 (142,150 | 96,219 | 20,738 | 19,360 | 5,833 [165,826 106, 203
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Coal mi

Crude peggleum and natural gas
producﬁon .......................

Minin; quarrying of nonmetal-
lic nerals (except fuels) ...

Construction_____._._._____..
Wholesale trade..._

Local and suburban transit and
interurban highway passenger
transportation._ ... __....__.....

Transportation services._

Water transportation.___!...:

Pipe lines (except natural gas) ......

Motor freight tmnsportatlon and
warehousing._ ... ... _.T 1o .

Communication. ... ..

Electric, gas, and sanitary services. .

‘Transportation, communica-
tion, and other utilitfes___:_

Ho:els, rooming houses, camps, and
other lodging places
Personal services

Automotive repair, services, and |

garages,
Motlon pictures...._.._..i.
‘Amusement and recreation services

(except motion pictures)... ... ...
Health services._.._.....
Educational services____.
Membership organizations.
Business services.________.
Miscellaneous repalr services
Miscellaneous services.........__...

Public administration___.....
Total, all industrial groups. ..

AW FOTE N, e

10 8 5 3 0 0 2 2,216 | 1,848 | 1,457 758 699 0 0 301 2,008
29 18 7 2 8 1 11 2,510 { 2,217 [ 1,579 684 289 468 140 638 1,780
16 6 3 2 0 1 10 458 409 176 114 32 12 18 233 189
23 12 6 (] 0 0 11 512 464 204 881 % 3 0 260 202
78 “ 21 13 8 2 34 5,606 | 4,038 | 3,416 | 1,667 | 1,110 481 158 | 1,522 4,357
97 70 13 3 1 110 7,505 | 6,470 | 2,801 | 1,859 576 289 277 | 3,669 2,629

97| 185 18 9 415 [ 21,420 [ 19,071 | 8,937 | 3,705 | 4,645 380 207 | 10,134 9,237

419 | 151 12 18 621 | 46,248 | 39,478 | 19,728 | 14,204 | 3,018 344 | 1,262 | 19,750 18, 454

85 5 6 [ 81 7,027 | 6,250 | 2,948 | 2,220 239 128 359 | 3,304 2,369

3 0 0 2 4 1,206 | 1,128 586 560 20 0 6 542 1,074

55 34 21 7 0 [ 21 707 ( 3,109 | 2,287 ( 1,300 191 313 433 872 2,490
544 | 256 30| 212 6 8 288 | 12,862 | 10,955 | 5,175 933 | 3,823 131 228 | 5,780 4,590
26 10 [ 3 0 1 16 804 690 419 287 51 12 69 2771 485
30 17 6 10 0 1 13 1,006 876 500 243 241 0 16 376 524
2 2 1 1 0 0 0 Xl 74 39 ‘4 35 0 0 35 ik
286 [ 189 | 122 4 4 9 97| 28,271 | 23,384 | 19,003 | 8,034 97 85 | 10,787 | 3,481 23,968
148 78 56 19 0 3 70 6,45 | 6,028 | 2,679 | 1,888 688 10 13| 3,349 2,010
1,041 | 536 | 242 | 256 10 28 505 | 52,773 | 45,118 | 80,052 | 13,500 | 5,128 581 | 11,646 | 14,164 34,144
122 30 21 3 2 4 92 8,845 | 6,784 | 2,081 { 2,304 140 43 104 | 4,108 1,469
54 26 8 13 1 4 28 1,282 | 1,047 637 240 283 86 78 410 763
102 43 17 2% 1 0 59 1,710 | 1,514 684 300 838 87 9 830 810
30 20 17 2 0 1 10 638 544 825 262 10 0 53 219 290
37 16 1 2 1 2 21 1,623 | 1,279 532 56 221 747 437
579 | 346 | 234 25 5 82 233 ) 41,828 | 21,976 | 15,484 | 1,704 160 [ 4,618 | 19,852 25,284
87 56 37 4 0 15 31 6,875 | 5,910 | 3,544 | 1,628 229 98 | 1,501 | 2,368 3,971
13 8 7 0 1 0 5 415 363 186 158 0 28 0 177 170
305 | 159 | 108 32 8 11 146 | 11,508 | 8,965 { 4,582 | 2,652 884 478 570 | 4,383 4,738
32 10 7 2 1 0 2 ,001 922 415 48 58 7 2 507 334
18 1 8 1 1 1 7 2,312 | 2,167 [ 1,112 543 8 548 15 | 1,055 1,748
1,379 725 | 475 109 21 120 654 | 86,115 { 71,323 | 36,674 | 24,252 | 3,674 | 1,487 | 7,261 | 34,649 39,814
3 0 0 0 0 3 283 246 77 ik 0 0 0 169 0
8,577 | 4,138 | 2,420 | 1,183 258 268 4,439 | 568,920 |501,996 (248,267 [158,162 | 40,046 | 23,050 | 27,009 |253,729 | 218,281

! Source Standard Industrial Classification, Statistical Policy Division, Office of Management and Budget, Washington 1972,
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Table 19.—Litigation for Enforcement and/or Review of Board Orders, Fiscal Year 1975; and Cumulative
Totals, Fiscal Years 1936-1975

Fiscal year 1975
) July 5, 1935
¢ o June 30, 1975
Number-of proceedings ! Percentages
.
- Vs. Vs.
Vs. em- Vs. both em-| Board | Vs.em- Vs. both em-| Board
Total ployers | unions | ployers - ployers | unions | ployers dis- Number | Percent
s only only and mussal 2 only only and missal
unions unions
Proceedings decided by U.S. courts of appeals_._..._.._... 281 217 61 0 f: 35 R SR RIS SRS HSIURIPN B
On petitions for review and/or gq(orcement ............ 261 200 58 0 100.0
Board orders affirmed infall ... ... ... ___. 189 143 46 0 62.7
Board orders afirmed with modification. 21 20 1 1] 16.9
Remanded to Board._. .. e e eman 8 1] 5 0 4.2
Board orders partially affirmed and partislly re- .

manded._ ... _____ 11 7 4 0 1.5
Board orders set aside__ 32 30 2 0 14.7
On petitions for contempt. . ..o 20 17 3 ol 0| 100.0] 100 O f-eceiroo oo feracee e emaeea e

Comdpllance after fillng of petitlon, before court
order. _ i 9 8 1 0l  0f{ 471 3.3 |- mee e
Court orders holding respondent in contempt_ 11 9 2 1] -
Court orders denying petition. ... .. _________ 0 0 0 'Y R ¢ Y P PRI PRI PRI PRI PO,
Proceedings decided by U.8. Supreme Court 3. ___......_.. 7 3 2 0 213 100.0
Board orders affirmed infull_______ .. ________._ ... 6 2 2 0 128 60.1
Board orders affirmed with modification_ 1 1 0 0 16 7.5
Board orders set aside_._._.___._.._._._. 0 0 0 0 33 155
Remanded to Board......_.__...___. _ 0 0 0 0 17 79
Remanded to court of appeals 0 0 0 [ 16 75

Board’s request for remand or modification of enforce-
ment order denied. .t ... .....__._.__. . 0 0 0 0 0 1 0.5
Contempt cases remanded to courts of appeals. 0 0 0 0 0 1 0.5
Contempt cases enforced..____.. 0 0 0 0 0 1 05

14“Proceedings’’ are comparable to “cases” reported in annual reports prior to fiscal year 1964. This term more accurately describes the data inasmuch as a single “ proceeding”
often includes more than one ‘‘case *’ See Glossary for definitions of terms.

1 A proceeding in which the Board had entered an order dismissing the complaint and the charging party appealed such dismissal in the courts of appeals

3 The Board flied amicus briefs in two cases, American Radio Assn v. Mobile Steamship Assn., 419 U.8. 215, and Connell Construction Co. v. Plumbers & Steamfitters Loc. 100,
421 U.8 616—the Board’s positions were not adopted by the Court.
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Table 19A.—Proceedings Decided by Circuit Courts of Appeals on Petitions for Enforcement and/or
Review of Board Orders, Fiscal Year 1975, Compared With 5-Year Cumulative Totals, Fiscal Years
1970 through 1974 '

Affirmed in full Modified Remanded in full Affirmed in part and Set aside
remanded in part’
Total [ Total
Circujt courts of apg)eals fiseal | fiscal | Fiscal year |Cumulative | Fiscal year | Cumulative| Fiscal year | Cumulative| Fiscal year | Cumulative| Fiscal year | Cumulative
(headquarters year- | years 1975 fiscal years 1975 fiscal years 1975 fiscal years 1975 fiscal years 1975 fiscal years
1975 | 1970-74 1970-74 1970-74 1970-74 1970-74 1970-74
Num-{ Per- |Num-| Per- [Num-| Per- |[Num-| Per- |Num-| Per- |Num-| Per- [Num-| Per- ([Num-{ Per- |[Num-| Per- |Num-| Per-
- ber | cent | ber | cent | ber | cent | ber | cent | ber | cent | ber | cent | ber | cent | ber | cent | ber | cent | ber | cent
Total all circuits..._ 261 1,682 1890 | 72.4 |1,215 | 72.2 21| 8.0 180 10.7 8 4.8 11| 42 28 1.7 32| 12.3 179 | 10.6
1. Boston, Mass_........ 8 59 7| 87.5 4 | 4.5 0 foeenen 3| 51 0 5.1 [ PR 1] 1.7 1]12.5 8| 13.6
2. New York, N.Y 14 130 9 (643 | 105 | 80.8 2| 14.3 121 9.2 0 0.8 0 [V (R 31|2L4 12 9.2
3. Phﬂadelphla, Pa 16 88 13 | 8L.3 69 | 78 4 1| 6.3 4| 46 0 6.8 (1 PR— 1] 11 2| 12.4 8 9.1
4. Richmond, Va._... 22 99 15 | 68.2 70 | 70.1 3(13.6 13131 1 5.1 (1 SRR [N+ I PR 31136 1| 1.1
5. New Orleans, La. . 41 290 85.4 | 221 | 76.2 2] 4.9 22| 7.6 0 4.1 [ 6] 2.1 41 9.7 29 | 10.0
6. Cincinnati, Ohio.. 30 280 18 | 60.0 [ 199 | 71.1 31100 30 | 10.7 0 3.6 1| 3.3 5| 1.8 8 | 26.7 36| 12.9
7. Chicago, Ill........ 32 160 81,8 | 118 | 73.8 3| 9.4 21 [ 13,1 1 1.9 [V I 1| 0.6 2| 6,2 17 | 10.6
8. St. Louis, Mo..-——_- 22 143 15 | 68.2 76 | 53.1 3| 13.6 42 | 29.4 0 5.6 1] 4.6 (1)) . 3] 13.6 17 | 119
9. San Francisco, Calif_. 32 245 19 | 593 | 183 | 74.7 3| 9.4 18| 7.3 3 8.5 3| 9.4 4] 1.6 4125 24 9.8
10. Denver, Colo...-.... 11 75 10 | 90.9 58 | 77.8 {11 S 4 53 [ I P ‘1.3 {12 PR 1 1.3 1 9.1 11 ] 14.7
Washingtop, D.C..... 33 113 22 | 66.7 72 | 63.7 1 30 11} 9.7 3] 9.1 15 | 13.3 6| 18.2 9| 80 1] 30 6 5.3

1 Percentages are computed horizontally by current fiscal year and total fiscal years.
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Table 20.—Injunction Litigation Under Section 10(j) and 10(l), Fiscal Year 1975

i

Injunction proceedings Disposition of injunctions

Pending -
Total Total in district
proceed- | Pending Filed in disposi- court June
ings in district district tions Granted Denied Settled With- Dismissed | Inactive 30, 1975
court July | court fiscal drawn
1, 1974 year 1975

Under gec. 10(), total . ... 25 4 21 20 [} 1 4 0 4 5 5
8(a)(1)(3) 3 1 2 2 0 0 0 0 0 2 1
8(a (1%(5)-... 5 1 4 4 0 0 ] 0 3 1 1
8(a, El (8)(4 1 0 1 1 0 [V} 1 0 0 1] 0
8(a, 1§(3 5 1 4 3 1 [} 0 0 1 1 2
8(a)(1)(2 2 0 2 2 1 0 [1] [ 0 1 0
8(b)(1)....- 6 1 5 5 2| 1 2 0 0 0 1
3 0 3 3 2 0 1 0 0 0 0
345 29 316 333 98 15 133 43 28 18 12
21 1 20 17 3 3 7 3 0 1 4
9 0 9 9 1 1 4 1 2 0 0
184 16 168 177 49 b 76 23 13 11 7
1 1 0 1 1 0 0 Y 0 0 0
0 0 0 0 0 0 0 0 0 0 1]
1 1 0 1 0 0 1 0 0 0 0
1 1 0 1 1 (] 0 0 0 0 0
0 [ 0 0 0 0 0 0 0 0 0
0 0 0 0 0 0 0 0 0 0 0
77 ] 71 Ti 28 3 24 1n [ 5 (13
6 0 [} 6 1 0 3 1 1 0 0
3 0 3 3 0 0 2 0 1 0 0
32 2 30 31 10 3 13 | 2 2 1 1
10 1 9 10 4 0 3 2 1 0 0
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Table 21.—Miscellaneous Litigation Involving NLRB; Outcome of Proceedings in Which Court Dec151on
Issued in Fiscal Year 1975

.
Number of proceedings
Total—all courts In courts of appeals In district courts
Type of litigation
Court determination - Court determunation Court determination
Number Number Number

decided | Upholding | Contrary decided | Upholding | Contrary decided | Upholding | Contrary

Board to Board Board to Board Board to Board

position position position position ' position position
Totals—all types. ... el 102 92 10 36 35 1 66 57 9
NLRB-initiated actions or interventions...._ ... ......_._._ 11 8 3 4 3 1 7 5 2
To enforce SUbPeNa._ - ... iiciiaiaiooooao 1 1 0 1 1 0 0 0 0
To restrain dissipation of assets by respondent..__.....__. 1 1 0 1 1 0 0 ] 0
To defend Board’s jurisdietion_ . ... ... _______.__. 9 6 3 2 1 1 7 2
Action by other parties...... .. ... 91 84 7 32 32 [} 59 52 7
To restrain NLRB from . ... oo.oooaooiaaaae 47 43 4 10 10 0 37 33 4
Proceeding in Rease_... ... ... . ... ._......_.. 21 18 3 6 (] 0 15 12 3
Proceeding in unfair labor practice ¢ase._............... 24 23 1 2 2 0 22 21 1
Proceeding in backpay ¢88e. ... ... .o oioiieaiaaaan. 0 0 0 0 0 0 0 0 0
Other. e 2 2 0 2 2 0 0 0 0
Tocompel NLRB t0o. . o . 37 3 21|, 21 0 19 16 3
Issue complaint. ... .. .. . .. ... 13 13 0 7 7 0 8 6 0
Seek injunction 0 0 0 0 0 0 0 0 0
Take action in R Case 13 13 0 9 9 0 4 4 0
Comply with Freedom of Information Act 9 8 3 1 1 0 8 5 3
................................................. 5 5 0 4 4 0 1 1 0
Other. 4 4 0 1 1 0 3 3 0
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Appendix
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Table 22.—Advisory Opinion Cases Received, Closed, and
' Pending, Fiscal Year 1975 '

Number of cases

Total Identification of petitioner

Em- Union | Courts State

ployer boards
Pending July 1, 1974__ 3 3 [} 0 0
Recelved fiscal 1975, 15 11 1 0 3
On docket fiscal 1975 18 14 1 0 3
Closed fiscal 1975 17 13 1 0 3
Pending June 30, 1975_ 1 1 0 0 0

1 8ee Glossary for definitions of terms.

Table 22A.—Disposition of Advisory Opinion Cases, Fiscal

Year 1975!
Action taken Total cases
closed
Ol . - o oo e e e avann s 17
Board would assert jurisdietion . . s 11
Board would not assert jurisdietion. __._____..____.______ R - 0
Unresolved because of insufficient evidence submitted. - 0
Dasmissed._ .l - 4
R4 T 447 < SV 2

1 8ee Glossary for definitions of terms.
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