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I

Operations in Fiscal Year 1967

1. Summary

The National Labor Relations Board received an unprecedented
caseload in fiscal year 1967—more than double the filings of just 10
years ago. A total of 30,425 cases was filed, contrasted with the 13,356
cases filed in fiscal 1957. (See chart 1.) Of the total, 17,040 (56 per-
cent) were unfair labor practice cases and 12,957 (42.6 percent) rep-
resentation petitions. Union-shop deauthorization petitions (0.4
- percent), amendment to certification petitions (0.3 percent), and unit
clarification petitions (0.7 percent) accounted for the remainder.

The Agency’s output also reached a new peak by a total closing of
29,494 cases, of which 16,360 were unfair labor practice cases and
12,724 were representation cases. (Statistics regarding stage and
method of closing, by type of case, may be found in tables 7, 8, 9,
and 10.)

Keeping pace with prior years, 91.7 percent of the total 16,360
unfair labor practice cases closed were disposed of at the regional
office level, without protracted hearings or litigation. Of these, 27.3
percent were settled or adjusted voluntarily by the parties, demon-
strating the willingness of a large area of labor and management to
resolve their differences through voluntary agreement; 37.7 percent
were withdrawn voluntarily by the charging parties; and 26.7 per-
cent were dismissed administratively. An additional 2.9 percent were
disposed of through compliance with trial examiner decisions or in
other ways without Board adjudication, resulting in only 5.4 percent
reaching the Board as contested cases. (See chart 3.)

In fiscal 1967, the Agency conducted 8,183 secret-ballot elections
of all types affecting some 628,730 employees. Approximately 77 per-
cent of these elections were arranged by agreement of the parties as
to the appropriate unit and the date and place of election thus illus-
trating the high degree of acceptance, by labor and management, of
the principle of secret-ballot elections in deciding representation
questions.

The Agency notes, as it has in the past, that while attention may
focus ‘on those cases of violations of the law, it is still true that both

1




2 Thirty-second Annual Report of the National Labor Relations Board

management and labor, by large majority, voluntarily observe their
duties and obligations under the Act. But the proportionate increase
of unfair labor practice cases reaching the Agency pinpoints the need
for continuing studies to ascertain the sources and causes of resistance
to the Act and the adequacy of NLRB remedies to deal with such
resistance. The Agency, accordingly, compiles and make available
whatever statistical data is at its command which may shed light on
these problems.

Appendix A of this report contains statistical tables on the Agency’s
activities in fiscal 1967, a glossary of terms used in the tables, and a
subject index. Immediately preceding appendix A, is an index of
cases discussed in this annual report.

a. NLRB Administration

The National Labor Relations Board is an independent Federal
agency created by Congress in 1935 to administer the National Labor
Relations Act. The Act was amended in 1947 (Taft-Hartley Act) and
in 1959 (Landrum-Griffin Act).

Board members are Chairman Frank W. McCulloch of Illinois,
John H. Fanning of Rhode Island, Gerald A. Brown of California,
Howard Jenkins, Jr., of Colorado, and Sam Zagoria of New Jersey.
Arnold Ordman of Maryland is General Counsel.

Although the Act administered by the NLRB has become complex,
a basic national policy remains the same. Section 1 of the Act con-
cludes, as it has since 1935, as follows: “It is hereby declared to be
the policy of the United States to eliminate the causes of certain sub-
stantial obstructions to the free flow of commerce and to mitigate and
eliminate these obstructions when they have occurred by encourag-
ing the practice and procedure of collective bargaining and by
protecting the exercise by workers of full freedom of association, self-
organization, and designation of representatives of their own choosing,

“for the purpose of negotiating the terms and conditions of their
_employment or other mutual aid or protection.”

" Under the statute the NLRB has two primary functions—(1) to

determine by Agency-conducted secret-ballot elections whether em-

ployees wish to have unions represent them in collective bargaining,

and (2) to prevent and remedy unfair labor practices whether by labor

organizations or employers.

The Act’s unfair labor practice provisions place certain restrictions
on actions of both employers-and unionsin their relations with employ-
ees, as well as with each other and its election provisions provide
mechanics for conducting and certifying results of representation elec-
tions to determine collective-bargaining wishes of employees, including
balloting on petitions to decertify unions as bargaining agents as well
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as voting to determine whether a union shall continue to have the right
to make a union-shop contract with an employer.

In handling unfair labor practice cases and elections, the Agency is
concerned with the adjustment of labor disputes either by way of
investigation and informal settlements or through its quasi-judicial
proceedings. Congress created the Agency in 1935 because labor dis-
putes could and did threaten the health of the economy. In the 1947
and 1959 amendments to the Act, Congress reafirmed need for the
Agency and increased the scope of its regulatory powers.

NLRB has no statutory independent power of enforcement of its
orders but it may seek enforcement in the U.S. Courts of Appeals.
Similarly parties aggrieved by the orders may seek judicial review.

Agency authority is divided by law and by delegation. The Board
members primarily act as a quasi-judicial body in deciding cases upon
formal records. The General Counsel is responsible for the issuance and
prosecution of formal complaints and for prosecution of cases before
the courts and has general supervision of the NLRB’s regional offices.

For the conduct of its formal hearings in unfair labor practice
cases, the NLRB employs trial examiners who hear and decide cases.
Trial examiners’ decisions may be appealed to the Board in the form
of exceptions taken; if no exceptions are taken, under the statute the
trial examiners’ recommended orders become orders of the Board.
Trial examiners are independent of NLRB supervision and are
appointed from a roster compiled by the Civil Service Commission.

All cases coming to the Agency begin their processing in NLRB
regional offices, either through filing of unfair labor practice charges
or employee representation petitions. Since the NLRB may not act
on its own motion in either type of case, charges and petitions must
be initiated at regional offices by employers, individuals, or unions.

In addition to their processing of unfair labor practice cases in
the initial stages, regional directors also have the authority to
investigate employee representation petitions, determine appropriate
employee units for collective-bargaining purposes, conduct elections,
and pass on objections to conduct of elections.

b. Case Activity Highlights

Fiscal 1967 was the seventh consecutive year in which the number of
cases received by the NLRB was higher than that of the preceding year.
Other major case activity included :

©® More than 30,400 cases of all kinds were received, of which
17,040 were unfair labor practice charges. The others were
representation petitions and related matters.

® Cases closed were 29,500, of which a record 16400 involved
unfair labor practice charges.

©® The Board issued a total of 1,023 unfair labor practice decisions.
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® The General Counsel’s office issued 1,945 formal complaints.

@ A total of 1,024 initial unfair labor practice hearings were
closed, including 31 under section 10(k) of the Act.

® Regional directors issued 1,892 initial decisions in representa-
tion cases.

® Trial examiners issued 934 initial decisions and an additional
47 on supplemental matters.

® Backpay amounting to $3,248,850 was awarded to about 14,000
employees and hiring rights were restored to 112 employees.
Employees offered reinstatement totaled 4,274, and 3,436 em-
ployees accepted the offers.

® A total of 4,462 unfair labor practice cases were settled or
adjusted before issnance of trial examiner’s decisions.

® Representation hearings totaled 2,265, including 2,092 initial
hearings and 173 on objections and/or challenges.

® More than a half million employees cast ballots in NLRB-
conducted elections.

Chart 1

CASE INTAKE BY UNFAIR LABOR PRACTICE CHARGES v AND REPRESENTATION PETITIONS

Fiscal Year
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2. Operational Highlights

a. Unfair Labor Practices

The alltime high of'17,040 unfair labor practice cases filed in fiscal
1967 practically tripled those filed 10 years ago and exceeded those
filed in fiscal 1966 by 1,107 cases, or 7 percent. In terms of situations
(wherein related charges are counted as a single unit of work) there
was an increase of 6.6 percent over fiscal 1966. (See chart 2.)

Charges alleging violations of the Act by employers rose to 11,259
from 10,902, and charges against unions also advanced considerably
over last year’s filing, 5,747 as against 4,941. In addition there were
34 charges alleging violations of section’ 8(e) of the Act (hot cargo
provisions). Thirty-three of these were filed against unions and one
was filed against both union and employer. (For a breakdown of cases
received by the NLRB see tables 1 and 1A.)

Of the total charges filed against employers 7,463, or about two out
of three, alleged discrimination or illegal discharge of employees;
while the 3,819 refusal-to-bargain allegations were contained in one
out of three charges. (See table 2.)

Union violations of illegal restraint and coercion of employees were
alleged in 2,971 charges, 52 percent of the total as against last year’s
48 percent of the filings against unions. Next, charges against unions
of illegal secondary boycotts and jurisdictional disputes accounted for
about one-third of the filings, 1,815 or 7 percent more than the 1,692
filed in fiscal 1966. Illegal discrimination against employees was
alleged in 1,681 charges, a rise of 10 percent above fiscal 1966; and
there were 528 charges of unions picketing illegally for recognition
or for organizational purposes. These compare with 380 such charges
last year. (See table 2.)

As to identification of parties alleging employer misconduct, unions
continued to lead by filing more than 67 percent of the charges against
employers. Unions filed 7,559 charges. Individuals filed 3,682 charges
against employers, or nearly 33 percent, and employers filed 18 charges
against other employers.

Of the total 7,559 charges against employers by unions, the AFL~
CIO submitted 5,229, Teamsters filed 1,518, other national unions
filed 421, and local unaffiliated unions filed 391.

Employers filed more than half the charges against unions, 2,943 or
51 percent of the total 5,747 charges; individuals filed 2,519 or 44
percent; and the remaining 285 charges came from other unions. Of
the 34 hot cargo charges under section 8(e), 27 were filed by employers,
5 by individuals, and 2 by unions.

Of the record 16,360 closings in 1967, 91.7 percent were disposed of
at the regional office level, as compared to 92.1 percent in fiscal 1966

295-318 O - 68 - 2

-
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Chart 2
ULP CASE INTAKE
(Charges and Situations Filed)

18,000
12,000
6,000
0

F;:::I 1958 1959 1960 1961 1962 1963 1964 1965 1966 1967

. CHARGES 9,260 12,239 11,357 12,132 13,479 14,‘55 15,620 15,800 15,933 17,040

ES‘TUATIONS 7,477 9,046 9,114 10,592 11,877 12,719 13,978 14,423 14,539 15,499

and 90.8 percent in fiscal 1965. The regional disposition pattern in
1967 practically duplicates that of fiscal 1966 with the same propor-
tion, 27.3 percent, of cases settled or adjusted before issuance of trial
examiner decisions. The proportion of withdrawals by the charging
parties, 37.7 percent, and administrative decisions, 26.7 percent, in
1967 compares to 37.5 percent and 27.3 percent, respectively, in 1966.

In the processing of unfair labor practice charges the number de-
termined to be meritorious after investigation is an important factor
in evaluating regional workload. Since fiscal 1958, when only 20.7
percent of the cases were determined to have merit, this factor has
been steadily rising and reached an alltime high of 36.6 percent in
fiscal 1966. In fiscal 1967, this factor remained fairly constant at 36.2
percent. (See chart 5.) Hence, during the period 1965-67, the merit
factor has stabilized in the 35-37-percent range. This stability was
further reflected in charges against employers which revealed a 38-
percent merit factor in fiscal 1967, compared to 37.7 percent in fiscal
1966. Similarly, with respect to charges against unions, 32.8 percent
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Chart 3

DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES

(BASED ON CASES CLOSED)
FISCAL YEAR 1967

-

_
), SETTLEMENTS /

DISMISSALS AND ADJUSTM

(Before Complaint] //// 2739/

IN CONTESTED CASES

WITHDRAWALS
. Before Complaint)

1/ CONTESTED CASES REACHING BOARD MEMBERS FOR DECISIONS

were determined to be meritorious in fiscal 1967 compared to 34.2
percent in fiscal 1966.

Since 1961, as illustrated in chart 5, 50 percent or more of the total
merit package has resulted in precomplaint settlements and adjust-
ments reaching a high of 56 percent in fiscal 1967.

There were 2,597 charges found to have merit that resulted in is-
suance of complaints and there were 3,390 precomplaint settlements or
adjustments, The two combined totaled 5,987 and represented 36.2 per-
cent of unfair labor practice cases. This proportion was about the same
as last year. (See chart 5.)
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Formal complaints issued by regional offices totaled 1,945, virtually
the same as the 1,936 issued in 1966, but substantially more than in
prior years. (See chart 6.) Of the complaints issued, 80.6 percent were
against employers, 14.2 percent against unions, and 5.2 percent against

both employers and unions.
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Despite the higher number of charges filed, as well as the steady pro-
portion of cases found to have merit, NLLRB regional offices in fiscal
1967 were able to process cases from filing of charge to issuance of
complaint in a medium of 61 days, only 3 days more than in fiscal 1966
when fewer charges were filed. The 61 days include 15 days in which

Chart 4
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parties have .the opportunity to adjust a charge and remedy the
violations without resort to formal NLRB processes. (See chart 6.)
. Trial examiners conducted 993 initial hearings involving 1,469 cases
during the year compared with 982 hearings involving 1,399 cases held
in fiscal 1966. (See chart 8 and table 8A.) Also, trial examiners con-
ducted 44 additional hearings on supplemental matters.

At year’s end there were 7,338 unfair labor practice cases pending
before the A gency, about 10 percent above the 6,658 such cases pending
at the end of fiscal 1966.

Chart 5
UNFAIR LABOR PRACTICE MERIT FACTOR
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Cases in Which Complaints
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Totol Merit Factor (%) 20.7 26.1 29.1 27.6 30.7 32.3 33.4 35.5 36.6 36.2

The NLRB in its further services to the public and to employees in
particular awarded backpay to nearly 14,000 workers in the amount of
about $3.3 million. These backpay awards were 26 percent less than
last year (excluding the one case accounting for $4.5 million last
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year) ; however, a greater number of employees were awarded backpay
(excluding that one case). (See chart 9.) There were 1,641 cases in-
volved in the distribution of backpay compared to 1,222 cases in 1966.
Employees, in 1967, also received $37,610 in reimbursements for fees,
dues, and fines as a result of charges filed with the Agency. In 1,184
cases the number of employees offered reinstatement totaled 4,274, and
3,436, or 80 percent, accepted reinstatement. In fiscal 1966, 75 percent
of the employees offered reinstatement accepted.

In cases closed, work stoppages ended in 261 cases, but collective
bargaining was begun in 1,451 cases. (See table 4.)

Chart 6 ‘
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b. Representation Cases

This sixth year since the delegation of authority to NLRB regional
directors by the Board to handle both contested and noncontested
representation cases also marks the fourth consecutive year of ad-
vance in the number of cases concerning representation questions.

The total number of petitions received, 13,385, included 12,333 collec-
tive-bargaining cases; 624 petitions for decertification; 125 union-shop
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deauthorization petitions; 86 petitions for amendment of certification;
and 217 petitions for unit clarification.. The total intake was about 3
percent, or 325 cases, above the 13,060 of last year.

The total number of cases closed climbed to 13,134, a rise of 2 per-
cent, over the 12,917 closed last year. The 13,134 cases closed included
12,112 collective-bargaining petitions; 612 petitions for elections to
determine whether unions should be decertified; 132 petitions for em-
ployees to ascertain whether unions should retain their authority to
make union-shop agreements; and 278 unit clarification and amend-
ment of certification petitions. (See chart 14 and tables 1 and 1B.)

Of the 12,856 representation and union-deauthorization cases closed,
8,394, or 65 percent, were closed after elections, Withdrawals accounted
for 3,132 cases or 24 percent, and the remaining 1,330 cases were
dismissed. ’

The bulk of the 8,394 cases closed after election were by election
agreements, 6,520 or 78 percent (79 percent in fiscal 1966).

Regional directors ordered elections following hearings in 1,718
cases, or 20 percent of those closed by elections. Twenty-eight cases re-
sulted in expedited elections pursuant to the 8(b) (7) (C) provisions
pertaining to picketing. The Board ordered elections in 128 cases,
about 2 percent of the election closures, following appeals or after
transfer from regional offices. (See table 10.)

c. Elections

During the report year, 7,882 or 96 percent of the 8,183 total elec-
tions conducted in cases closed were collective-bargaining elections.
(See chart 12.) In addition there were 234 elections conducted to
determine whether incumbent unions would continue to represent the
majority of the employees, and 67 elections to determine whether the
union would continue to make union-shop agreements with employers.

In 45 of the 67 deauthorization elections, unions lost the right to
make union-shop agreements, while the remaining 22 elections resulted
in continued authorization covering 2,178 employees. (See table 12.)

By voluntary agreement of the parties involved, 6,324 stipulated
and consent elections were conducted, representing 77 percent of the
total elections, compared to 78 percent last year. (See table 11.)

Unions won 4,791 representation elections during this period, 59
percent of the total (8,116), as against 61 percent last year. (See table
13.)

Although fewer elections were won by unions, 557,822 employees
exercised their rights to vote. This was a gain of 19,584 voters, or 4
percent over the previous year. For all types of elections the average
number of employees voting per establishment was 68. Three-fourths
of the collective-bargaining elections covered 59 or fewer employees,
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Chart 7
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|

while about the same proportion (78 percent) of the decertification
elections averaged 39 or fewer employees. (See tables 11 and 17.)

In the certification of bargaining-agent elections, 542,999 employees
cast valid votes, representing 89 percent of the 611,006 employees
eligible to vote. (See tables 11-and 14.)

In decertification elections, unions won in 69 and lost in 165. Unions
retained the right of representation of 7,708 employees in the 69 elec-
tions won. With respect to the size of these bargaining units, unions
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Chart 8
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won in units averaging 112 employees, and lost in units averaging 30
employees. (See table 13.) The average number of employees per elec---
tion in union-shop deauthorization elections was 63 and 99 employees,
respectively, for deauthorization and continued authorization. (Se¢ ~
table 12.)

d. Decisions Issued

Trial examiners issued 934 decisions and recommended orders dur-
ing 1967, an 8 percent rise above the 867 such decisions issued during
fiscal 1966. (See chart 8.) Also issued by trial examiners were 28 back-
pay decisions (21 in 1966) and 19 supplemental decisions (13 in 1966).
(Seetable 3A.)

Decisions issued by Board members and regional directors in 1967
exceeded 1966 issuances in all categories. During the year 4,178 de-
cisions issued. (See chart 13.) These involved 5,179 unfair labor prac-
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tice and representation cases. In addition, the Board and regional
directors issued 184 decisions in 186 cases related to clarifications of
employee bargaining units, amendments to union representation certi-
fications, and union-shop deauthorization cases. Thus, a grand total
of 4,362 decisions were issued by the Agency during 1967, an 11 per-
cent rise above the 3,944 decisions issued in 1966.

Of the total 4,362 decisions, Board members issued 1,858 (272 more
than the 1,586 in 1966) in 2,476 cases, while regional directors issued
2,504 (146 more than the 2,358 in 1966) in 2,889 cases.

In 1,262 of the 1,858 decisions issued by the Board, the parties con-
tested the facts or application of the law. Thus, contested Board de-
cisions were issued in the following areas:

Total contested Board decisions issued — -—- 1,262
Unfair labor practice decisions (including those based on stipulated
record) . 41
Supplemental unfair labor practice decisions_____________________ 22
Backpay decisions. ——— [ 20
Determinations in jurisdictional disputes ——— 23
Represendation decisions :
After transfer by regional director for initial decision____.__ 115
After review of regional director’s decision___.._____________ 58
Total representation decisions 173
Decisions on objections and challenges__._________________________ 266
Decisions as to clarification of bargaining units_ 12
Decisions as to amendments to certifications_ . __________ 5

The remaining 596 decisions were not contested before the Board.

Settlements and adjustments, withdrawals, and dismissals (as
shown by chart 3 and tables 7 and 7A) account for the relatively
small number of contested unfair labor practice cases which reach
the Board members, and the effectiveness of these processes in dis-
posing of the vast bulk of charges filed with the Agency without
need of extended litigation may be demonstrated by the following
_statistics.

‘Board decisions may cover a number of related cases: thus, in
1967;-the 741 initial contested unfair labor practice Board decisions
encompassed 1,192 cases. Of the 1,192 cases ruled on, the Board found
violations of the Act in 1,054 or 88 percent (in 1966 violations were
found in 922 or 89 percent of the 1,041 contested cases).

Board rulings in contested cases concerning employers and unions
follow:

1. Employers—The Board handed down decisions in 991 con-
tested unfair labor practice cases against employers during the
year, or 9 percent of the 10,824 unfair labor practice cases against
employers disposed of by the Agency in 1967. Of the 991 cases,
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Chart 9
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violations were found in 874 (88 percent) as compared with
1966 when violations were found in 91 percent of 825 cases.

The Board’s remedies in the 874 cases included ordering em-
ployers, among other things, to reinstate 1,648 employees, with or
without backpay; to give backpay without reinstatement to 213
employees; to cease illegal assistance to or domination of. labor
organizations in 85 cases; and to bargain collectively with em-
ployee representatives in 366 cases.

2. Unions—Decisions were reached by the Board in 201 con-
tested unfair labor practice cases against unions—3.6 percent
of the 5,536 union cases closed in 1967. Of the 201 cases, 90
percent, or 180 cases, resulted in findings of violations. In 1966,
80 percent of 216 similar cases produced violations.

In remedying the unfair labor practices found in the 180
cases, the Board directives to unions included orders in 5 cases
to cease obtaining or receiving unlawful employer assistance and
to give 129 employees backpay. Unions and employers were held
jointly liable for the backpay as to 48 of these employees.
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At year’s end, decisions pending issuance by the Board totaled
489 (343 dealing with alleged unfair labor practices and 146 with
employee representation questions), a 5 percent ‘decline from the
518 decisions pending at the beginning of the year. (See chart 11.)

e. Court Litigation

During the year Agency success in court litigation affecting
NLRB-related cases continued at a high level in the U.S. Supreme
Court, U.S. Circuit Courts of Appeals, and U.S. District Courts.
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Appeals courts handed down 244 decisions related to enforcement
and/or review of Board orders. Of these, 81 percent affirmed the
Board in whole or in part. In 1966 appeals courts similarly affirmed
Board orders in 79 percent of 233 cases. A breakdown of circuit court
rulings shows the following results:

Total NLRB cases ruled on—___________________________________ 244
Affirmed in fult._____________________ — 152
Affirmed with modification_____ . _____________ 43
Remanded to NLRB — 13
Partially affirmed and partially remanded 3
Setaside_________ oo 33

In an additional 20 contempt cases before the appeals courts, re-
spondents in 8 complied with NLRB orders after contempt petitions
had been filed, but before court decisions; in 9 the courts held re-
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Chart 12
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spondents in contempt; and in 3 the courts denied agency petitions.
(See tables 19 and 19A..)

Of seven NLRB orders ruled on by .the U.S. Supreme Court during
the year, six were affirmed in full while the remaining case was re-
manded to a U.S. Circuit Court of Appeals. Also, in two additional
cases, the NLRB appeared as amicus curize. The position that it
supported was sustained in both cases. (See table 19.)

Ruling on NLRB injunction requests filed pursuant to sections
10(j) and (1) of the Act, U.S. District Courts in 1967 granted 88
percent of the contested cases litigated to final %rder. In 1966, 94
percent of such requests were granted by the courts. NLRB injunec-
tion activity during 1967 in the district courts showed:

Granted oo . 73
Denied o - 10
Withdrawn . _____ —— 12
Dismissed — o e 4
Settled or placed on courts’ inactive docket___ . ______ o ____ 93

Awaiting action at the end of fiscal 1967___ 9
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1/ Includes supplemental decisions in unfair labor practice cases and decisions on
objections and/or challenges n election cases.

In terms of cases instituted in 1967, NLRB-related injunction peti-
tions filed with the district courts were 5 percent below those filed
in 1966—180 compared with 190. Also during 1967 the NLRB filed
four petitions for injunctions in the Fifth Circuit Court of Appeals
pursuant to the provisions of the Act’s section 10(e)—two were
granted and two were pending court action at the end of the year.

(See table 20.)

During 1967 there were 25 additional cases, involving miscellaneous
litigation decided by appellate and district courts—all of which up-
held the NLRB’s position. (See table 21.)
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Chart 14
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f. Other Developments

In August 1966, Gerald A. Brown was sworn in to begin his second
5-year term as a member of the Board.

In June 1966, Arnold Ordman began his second 4-year term as
NLRB General Counsel.

The Board and the General Counsel during the year continued con-
structive conferences on NLRB processes and decisions with the Na-
tional Association of Manufacturers, highlighted by a meeting in
Washington, D.C., in July 1966 attended by top authorities of the
NLRB and the NAM.

In the fiscal year, the Board and the General Counsel issued new
regulations regarding ex parte communications, in line with recom-
mendations of the Administrative Conference of the United States
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and thc Administrative Law Committee of the American Bar
Association.

During the year, the Agency gave recognition to the 25th millionth
vote cast in NLRB employee representation elections, culminating in
ceremonies at the Interior Department’s auditorium on March 2, 1967.
Vice President Hubert H. Humphrey spoke at the ceremonies. Other
speakers included Secretary of Labor W. Willard Wirtz, Under-
secretary of Commerce J. Herbert Holloman, J. Warren Madden,
the first NLRB chairman, Leon Keyserling, an author of the Wagner
Act, and Congressman Robert A. Taft, Jr. The symbolic 25th mil-
lionth voter was Leonard P. Scheno, an employee of Reynolds Metal
Company.

This was the most extensive public information undertaking in the
Agency’s history. It was directed by NLRB Member Sam Zagoria.
Contributing to the ceremonies in recognition of the vote were the
National Association of Manufacturers and the AFL-CIO and the
Electronic Industries Association. In addition to the Washington,
D.C., functions, NLRB regional offices across the country arranged
local luncheons and other affairs to direct attention to this observance of
the National Labor Relations Act’s protections to free choice of em-
ployees in elections, collective bargaining, and industrial stability.

3. Decisional Highlights

In the course of the Board’s administration of the Act during the
report year, it was required to consider and determine complex prob-
lems arising from the many factual patterns in the various cases
reaching it. In some cases new developments in industrial relations,
as presented by the factual situation, required the Board’s accommo-
dation of established principles to those developments. Chapter II
on “Jurisdiction of the Board,” chapter III on “Board Procedure,”
chapter IV on “Effect of Concurrent Arbitration Proceedings,” chap-
ter V on “Representation Cases,” and chapter VI on “Unfair Labor
Practices” discuss some of the more significant decisions of the Board
during the fiscal year. The following summarizes briefly some of the
decisions establishing basic principles in certain areas.

a. Representation Issues

In decisions issued during the report year, the Board made a com-
prehensive review of its policies regarding the circumstances of sev-
erance of craft and traditional department units from established
units. This involved consideration also of the closely related prob-
lems of the initial establishment of such units in integrated process
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industries. In the Mallinckrodt Chemical Works case* which involved
a petition for the severance of a unit of skilled instrument repairmen
in a continuous process uranium extraction and manufacturing oper-
ation, the Board reviewed the statutory interpretation of section 9(b)
(2) of the Act, which provides “That the Board shall not . . . decide
that any craft unit is inappropriate . . . on the ground that a differ-
ent unit has been established by a prior Board determination, unless
a majority of the employees in the proposed craft unit vote against
separate representation,” as it had been articulated in the Board’s
American Potash * and National Tube * doctrines. It noted that under-
lying unit determinations in severance cases “is the need to balance
the interest of the employer and the total employee complement in
maintaining the industrial stability and resulting benefits of an his-
torical plantwide bargaining unit as against the interest of a portion
of such complement in having an opportunity to break away from
the historical unit by a vote for separate representation.” From an
examination of the legislative history of section 9(b) (2), the Board
found it clear that Congress did not intend to take away “the Board’s
discretionary authority to find craft units to be inappropriate for
collective-bargaining purposes if a review of all the facts, both pro and
con severance, led to such result.” It found this full review approach to
have been that adopted by the Board in the National Tube decision as a
matter of initial construction of the subsection, but that the American
Potash doctrine, under which severance was granted if (1) the em-
ployees involved constituted a true craft or departmental group, and
(2) the union was one traditionally devoting itself to the special prob-
lems of the group involved, represented an almost diametrically oppo-
site construction of the statute. Rejecting the statutory interpretation
of American Potash since it was “predicated in substantial part on
the view that Section 9(b) (2) virtually forecloses discretion and com-
pels the Board to grant craft severance,” the Board further concluded
that the tests laid down in that case do not permit satisfactory resolu-
tion of severance case issues. It therefore determined that in circum-
stances where unions seek to represent craft or departmental units,
the Board’s inquiry would be broadened, and the unit determinations
made “on the basis of all relevant factors, including those factors
which weigh against” establishment of a separate unit. Some of the
unit determinations made upon the basis of this broader inquiry are
summarized on pp. 51-55, infra. .

Other significant unit decisions concerned the construction. and

1 Infra, pp. 49-51

2 American Potash & Chemical Corp., 107 NLRB 1418.
8 National Tube Co., 76 NLRB 1199,
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hotel industries. In Butler,* the Board was for the first time presented
with the question of whether a proposed single unit of laborers in the
construction unit is appropriate where none of the other construction
employees of the employer are represented or requested to be repre-
sented. The construction laborers, who performed heavy-duty manual
work at the construction site, were not required to have any special
skills or training and worked on a job-to-job basis for the employer,
being frequently transferred from one job to another. The petitioning
union was one that had traditionally represented laborers engaged in
construction work throughout the area and had many collective-bar-
gaining agreements covering employees who performed substantially
the same work as that of the employees in the requested unit. Observing
that although an overall unit is presumptively appropriate for the
purposes of collective bargaining, the Act did not compel labor organi-
zations to seek representation in the most comprehensive grouping,
but only in an appropriate unit, the Board viewed the decision before
it as limited to whether a separate unit of construction laborers is
an appropriate unit for collective bargaining under the Act. The
Board found that in the construction industry, collective bargaining
for groups of employees identified by function is an established
accommodation to the needs of the industry and of the employees. In
view of this functional distinctness, their substantially lower rate of
pay, and their traditional representation by the petitioner in the type
of unit requested, the Board held the laborers constituted “a readily
identifiable and homogeneous group with a community of interests
separate and apart from other employees,” and the requested unit
was therefore an appropriate unit under the Act.

As a result of “much experience and better insight into the nature
of the hotel-motel industry” gained since issuance of its Arlington
Hotel decision,® the Board in Holiday Inn ¢ overruled the holding of
Arlington that all hotel-motel operating personnel have such a high
degree of functional integration and mutuality of interests that they
should be grouped together for unit purposes. The Board recognized
that its experience indicated that such a degree of integration of
functions and employee interests does not exist in every hotel or motel.
It therefore determined to consider each case on the facts peculiar to
it in order to determine the true community of interest among par-
ticular employees. Considering the functions and interests of the
employees of a motel and restaurant which formed a single business
enterprise for juisdiction purposes, the Board concluded that their
functions were not so integrated as to preclude a finding that the

4R. B Butler, Inc., 160 NLRB 1595, infra, pp. 56-57

5126 NLRB 400.

8 John Hammonds und Roy Winegardner d/b/a 77 Operating Co, d/b/a Holiday Inn
Restaurant, 160 NLRB 927, infra, pp 57-58.
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restaurant employees form a separate appropriate unit. Consistent with
and relying on the above holding, the Board in the Capitol Park
case ” found that a unit limited to “blue collar workers” in a coordi-
nated complex of high rise and townhouse apartment units was
appropriate.

b. The Bargaining Obligations

The Board’s long-established policy that an employer may refuse to
bargain with a union seeking to establish its majority status through
authorization cards signed by the employees as evidence of their
desires, and insist upon an election instead as proof of the union’s
majority status, unless its refusal and insistence were not made with
a good-faith doubt of the union’s majority status, was reaffirmed by
the Board in a number of cases in which it further defined circum-
stances sufficient to establish that the requisite doubt is not held.
Continuing to emphasize that an election by secret ballot is normally
a more satisfactory way of determining employee wishes, the Board,
in cases where the General Counsel sought to establish a violation of
section 8(a) (5) on the basis of a card showing, implemented its policy
that “an employer who in good faith withholds recognition because
of a doubt of majority, though his doubt is founded on no more than
a distrust of cards, may have an election to resolve that doubt, and will
not be subject to an 8(a) (5) violation simply because he is unable to
substantiate a reasonable basis for his doubt.” ®

Board decisions during the years also further defined and articulated
the limits of applicability of the principle established by the Board
in its F¢breboard decision that the subcontracting of unit work is a
subject concerning which the employer must bargain with the union.
In Ozark Trailers? where the employer, motivated solely by economic
considerations and without animus toward the union, permanently
closed down one of its three plants without bargaining with the union
about the decision, the Board concluded that the closing of the plants,
as in the subcontracting situation, had as its necessary result the
termination of employment of the employees and thus affected a “term
and condition of employment.” In holding the decision to terminate
a portion of an operation to be a bargainable subject, the Board noted
the Supreme Court’s holding in Fibreboard that such limitations on
absolute freedom to manage the business as are inherent in compelling
bargaining on contracting out are justified by the potential gains of
requiring bargaining, and concluded that as a judgment a fortior:
it would also be true “with respect to decisions regarding the relocation
or termination of a portion of the business.” Although recognizing that

7 Shannon & Luchs T/A Capitol Park One., 162 NLRB No 130, infra, pp 58

8 H & W Construction Co., 161 NLRB 852, mfra, pp. 98-99
» 161 NLRB 561, infra, pp. 110-111,
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the economic factors in some partial closing situations may be so
compelling as to limit meaningful bargaining to the effects of the
decision, the Board concluded that “nevertheless in other cases the
effects are so inextricably interwoven with the decision itself that
bargaining limited to effects will not be meaningful if it must be
carried on within a framework of a decision which cannot be revised.”
The scope of that holding was further defined in another case ** where
the Board, considering the bargainability of the employer’s decision
to relocate his business for economic reasons, emphasized that “before
an employer definitely decides to contract out, move, or relocate its
business, 1t is obligated to bargain not only Wlth respect to the effect
of that decision but also as to the decision itself.”

c. Prohibited Picketing

The Board in one case ** was called upon to resolve the issue of
whether picketing in furtherance of a primary labor dispute, con-
ducted at premises occupied solely by neutral employers, violates
section 8(b) (4) (B), notwithstanding the absence of a present busi-
ness relationship between the employers involved. Picketing with signs
advertising that buildings had been constructed under substandard
conditions by the named primary took place at customer entrances to
the buildings after occupation by the businesses of neutral employers.
The Board, viewing the victims’ neutrality as the central element of
congressional concern, rejected the contention that an existing busi-
ness relationship between the primary and secondary employers is “an
indispensable prerequisite” to the finding of a violation of section
8(b) (4). Noting that the picketing stemmed directly from the actions
of the neutrals in utilizing the services of the primary in constructing
their buildings, and that the primary remained “within that class of
employers to whom future construction contracts might be awarded,”
the Board found it apparent that at the very least the picketing had
an object of forcing the neutrals to refrain from awarding future
contracts to the primary. The Board further found that the nature
and location of the picketing indicated that the union’s conduct was
also designed to serve notice on all other persons of “the retaliatory
economic consequences” of retaining or otherwise doing business with
the primary.

In the Dallas Building & Construction Trades Council case,’? the
Board held that the council, composed of representatives of local
building trades unions, v1olated section 8(b) (7) (A) by plcketmg cer-

1 McLoughlin Mfg Corp,164 NLRB No 23, infra, p. 113.

1 Salem Building Trades Council (Cascade Employers Assn.) 163 NLRB No. 9, infra,
p 122,

12164 NLRB No. 139. Cf. Lane-Coos-Curry-Douglas Counties Building & Construction
Trades Council (R. A. Chambers & Associates), 165 NLRB No 86, infre, p. 131.
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tain general contractors to obtain their agreements to a contract with
the council restricting subcontracting in crafts where the council’s
member unions had jurisdiction, to employers who had collective-
bargaining agreements with the appropriate council-affiliated unions.
At the time of the picketing employers had lawfully recognized vari-
ous council-affiliated local unions and had current contracts with them
covering many of their regular employees. In finding that the picket-
ing had an object of seeking recognition and bargaining as the rep-
resentative of employees of the general contractors, the Board noted
that the council “sought a formal agreement, enforceable throughout
its term,” which applied to work the general contractor might do
either with his own employees or by subcontract. It concluded that
the subcontracting proposal would significantly affect employees of
the general contractors to the extent that it regulated the subcon-
tracting of work, a matter of interest and consequence to the employees,
and would tend to erode the employers’ right to operate under the
terms of the agreement negotiated with the representatives of their
employees.

d. Remedial Provisions

The responsibility of a bona fide purchaser of a business to remedy
unfair labor practices of its predecessor of which it had knowledge
at the time of purchase was considered by the Board during the year.'®
Upon reexamination of its “past restrictive view of its remedial powers
in this area” the Board, reversing prior decisions to the contrary,
concluded that “one who acquires and operates a business of an em-
ployer found guilty of unfair labor practices in basically unchanged
form under circumstances which charge him with notice of unfair
labor practice charges against his predecessor should be held respon-
sible for remedying his predecessor’s unlawful conduct.” Although
not unmindful that such a purchaser was not a party to the unfair
labor practices and has no business connection with the predecessor,
the Board concluded, upon balancing the equities, that where there
is no real change in the employing industry so far as the victims of
the unfair labor practices are concerned or in the need for remedying
the violations, appropriate steps must still be taken to erase the effects
of the predecessor’s actions. As the successor in control of the business
is in the best position to remedy the unfair labor practices most effec-
tively, and by substituting himself in place of the perpetrator has
become the beneficiary of the unremedied violations under circum-
stances where his potential liability to remedy can be negotiated and

13 perma Vinyl Corp , Dade Plastics Co., 164 NLRB No 119, infra, p. 133.
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reflected in the terms and conditions of the purchase, the Board
concluded that remedial responsibility should attach to a bona fide
purchaser with notice, when the determination of such a status has
been made upon due notice and hearing.

4. Financial Statement

The obligations and expenditures of the National Labor Relations
Board for fiscal year ended June 30, 1967, are as follows:

Personnel compensation . _ . $23, 785, 072
Personnel benefits __ .. 1, 790, 789
Travel and transportation of persons — .- ________________________ 1, 459, 071
Transportation of things . .. 52, 890
Rent, communications, and utilities —_ . ______ 1, 134, 239
Printing and reproduection —_____________ ________ ... 671, 535
Other services . e 940, 170
Supplies and materials ... ____ . e 299, 727
Equipment . _________ e 275, 917
Insurance claims and indemnities _ .. ______________________ 15, 426
Subtotal obligations and expenditures® ___________________ 30, 424, 836
s
Transferred to operating expenses, Public Building Service (Rent) __ 20, 191
Total Agency e 30, 445, 027
1 Includes reimbursable obligations distributed as follows *

Personnel compensation.___ . $50, 028
Personnel benefits 3,575
Travel and transportation of persons___.___ . ______ 9, 208

Rent, communications, and utilities o _____ 1, 752
Printing and reproduction___ _________ . 50

Other ServiCes . e e 56
Supplies and materials_.__ . ___.. 231
Equipment . e ———— 170

Total obligations and expenditures___ . . ______ _____ 65, 070



II

Jurisdiction of the Board

The Board’s jurisdiction under the Act, as to both representation
proceedings and unfair labor practices, extends to all enterprises whose
operations “affect” interstate or foreign commerce.! However, Con-
gress and the courts 2 have recognized the Board’s discretion to limit
the exercise of its broad statutory jurisdiction to enterprises whose
effect on commerce is, in the Board’s opinion, substantial—such discre-
tion being subject only to the statutory limitation ? that jurisdiction
may not be declined where it would have been asserted under the
Board’s self-imposed jurisdictional standards prevailing on August 1,
1959.# Accordingly, before the Board takes cognizance of a case, it
must first be established that it has legal or statutory jurisdiction; i.e.,
that the business operations involved “affect” commerce within the
meaning of the Act. It must also appear that the business operations
meet the Board’s applicable jurisdictional standards.®

A. Enterprises Subject to Board Jurisdiction

During the report year the Board had occasion to further delineate
the extent to which it would or would not assert jurisdiction over
various enterprises to effectuate the policies of the Act. Among the
decisions made were those pertaining to activities intimately related

1 See secs. 9(c) and 10(a) of the Act and also definitions of “‘commerce” and “affecting
commerce” set forth in secs. 2(6) and (7), respectively. Under sec. 2(2), the term “em-
ployer” does not include the United States or any wholly owned Government corporation,
any Federal Reserve Bank, any State or political subdivision, any nonprofit hospital, any
person subject to the Railway Labor Act, or any labor orgamzation other than when
acting as an employer. ‘‘Agricultural laborers” and others excluded from the term ‘“‘em-
ployee” as defined by sec. 2(3) of the Act are discussed, inter alia, in the Twenty-ninth
Annual Report (1964), pp. 52-55, and Thirty-first Annual Report (1966), p. 36.

2 See Twenty-fifth Annual Report (1960), p. 18.

3 See sec. 14(c) (1) of the Act.

4 These self-imposed standards are primarily expressed in terms of the gross dollar
volume of business in question; Twenty-third Annual Report (1958), p. 18. See also
Floridan Hotel of Tampa, 124 NLRB 261 (July 30, 1959), for hotel and motel standards.

®While a mere showing that the Board’s gross dollar volume standards are met is
ordinarily insufficient to establish legal or statutory jurisdiction, no further proof of legal
or statutory jurisdiction is necessary where 1t is shown that its “outfow-inflow” standards
are met Twenty-fifth Annual Report (1960), pp. 19-20 But see Siouw Valley Empire
Electric Assn, 122 NLRB 92 (1958), as to the treatment of local public utilities.

29
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to statutorily exempt nonprofit hospitals, school bus operations, agri-
cultural workers, and travel enterprises wholly owned by, and selling
tickets for, rail travel and accommodations on behalf of an agency of
a foreign government.

1. Activities Related to Nonprofit Hospitals

Several cases involved construction of the Board’s policy of declin-
ing jurisdiction over enterprises intimately related to the operations
and purposes of nonprofit hospitals, which are themselves excluded
from the jurisdiction of the Board by section 2(2). In Bay Ran
Maintenance Corp.£ the Board determined that jurisdiction should be
exercised over an employer engaged in supplying cleaning and jani-
torial services to a nonprofit hospital. In concluding that an intimate
relationship did not exist between the employer and the hospital, the
Board emphasized that the services supplied by the employer had no
direct relationship to patient care. It also found that the hospital did
not maintain any direct control over the management of the clean-
ing services, and that under the fixed-cost contract it was the employer,
not the hospital, who hired employees, determined labor relations
policy and particular aspects of wages and conditions of employ-
ment, and provided supervision of work crews. However, in Inter-
County Blood Banks,” a case found factually distinguishable from
Bay Ran, the Board did not exercise jurisdiction over a nonprofit
employer which provided blood bank services for a large group of
hospitals, all but three of which were exempt from jurisdiction under
section 2(2) of the Act. The employer was regulated by county, State,
and national health agencies and maintained the majority of its donor
centers at the hospitals to which it regularly supplied blood services.
The hospitals received blood without cost, and no fee was charged
the employer for use of space at the hospitals. At the centers, the blood
bank provided its own medical staff and equipment, collected blood
from donors under various plans providing blood credits for the
participants, and maintained lists of request donors upon whom it
called in special situations. Considering the intimate relationship be-
tween the medical services’ related activities of the employer and the
purposes of the nonprofit hospitals, the Board concluded that the pol-
icies of the Act would best be effectuated if jurisdiction were declined.

In refusing to exercise jurisdiction over a medical education and
research center in another case,® the Board followed its established
policy of distinguishing between research activities which are educa-
tional in nature and those which are commercially oriented to benefit

¢161 NLRB 820

7165 NLRB No. 38.
8 Lovelace If‘ou\ndation for Medical Education and Research, 165 NLRB No. 99
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private industry.® The nonprofit employer consisted of an in-patient
hospital, out-patient clinic, and the foundation research facilities, all
of which were functionally and geographically integrated. Research
projects of a medical and para-medical nature were conducted for
various Federal agencies including the Atomic Energy Commission,
the National Aeronautics and Space Administration, and the National
Institutes of Health. The employer had developed “an extensive educa-
tional program,” partially related to the State medical school, the
phases of which included public presentation of research results, edu-
cation of students training for advanced degrees, intern, staff ex-
change, and residency programs for medical students, visiting
professor programs, and fellowships in respiratory physiology avail-
able to foreign nationals.

The Board concluded that under the circumstances the policies of
the Act were best effectuated by declining jurisdiction over such a
noncommercial research foundation which participates extensively in
educational programs, without regard to whether or not it is immedi-
ately or directly connected with a recognized educational institution.?

2. School Bus Operations

In two decisions, the Board adhered to its established policy of
declining jurisdiction over intrastate bus operations primarily engaged
in transporting children to and from school. Viewing such activities
as essentially local in character, the Board decided ™ that the trans-
portation enterprises, which were in the business of finding school bus
service and charter bus transportation intrastate and which derived
approximately five-sixths of their annual revenue from providing bus
services to public schools, were “essentially local enterprises engaged
primarily in aid of the State in the field of education,” and that to
exercise jurisdiction over such activities would not effectuate the
policies of the Act.

3. “Agricultural Employees”

The Board also again considered cases in which it was asserted
that the employees in issue fell within the definition of “agricultural
laborers” under section 2(3) of the Act and were therefore excluded
from the Board’s jurisdictional reach. In Strain Poultry Farms,'? the

? See Woods Hole Oceanographic Institution, 143 NLRB 568 (1963), Twenty-ninth Annual
Report (1964), p. 34.

1 See University of Miami, Institute of Marine Science, 146 NLRB 1448 (1964) ; Massa-
chusetts Institute of Technology, 152 NLRB 598 (1965), Thirtieth Annual (1965), p 35.

18 & L Lines, d/b/a Pacific-Scenic-Lines, 164 NLRB No. 140 ; Community Interprises,
d/b/a Community Charter Bus System, 164 NLRB No. 141.

12160 NLRB 236. =V a\“
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Board continued to distinguish between truckdrivers engaged in
hauling produce from their employer’s farms to market and those
engaged in hauling produce for their employer from independent
farms to market.’* The ‘“coop” drivers under consideration hauled
their employer’s chickens, which subsequent to hatching had been
placed on independent farms to be raised to market size, from those
independent farms to market. In accordance with prior decisions, the
Board found that these drivers were not agricultural laborers to the
extent that they regularly transport produce for the employer from
independent farms. In Sutter Mutual Water Co.;** the Board found
that workers employed at pumping stations, ditches, and canals oper-
ated by a nonprofit employer corporation engaged solely in supplying
water to its farmer members were agricultural laborers within the
meaning of the rider to the Board’s appropriation Act which exempts
such laborers from the Board’s jurisdiction. Since 1954,'° a continuing
rider on the Board’s appropriation acts has included within the
definition of agricultural laborers “employees engaged in the main-
tenance and operation of ditches, canals, reservoirs, and waterways
when maintained or operated on a mutual, nonprofit basis and at
least 95 per centum of the water stored or supplied thereby is used
for farming purposes.” ® The Board, therefore, found that the indi-
viduals in the instant case were agricultural laborers within the
meaning of the rider and therefore were excluded from its jurisdiction.

4. Ticket Sales Activities of Subsidiary of Agency of Foreign
Government

Without deciding whether in fact it had jurisdiction, the Board, in
British Rail-International,’” declined jurisdiction over an enterprise
incorporated in New York State which was engaged in the sale of
tickets in the United States and Canada for British railways and
vouchers for accommodations in British hotels in connection with rail
travel in Britain. The entire stock of the employer was owned by the
British Railway Board, an agency of the British Government, which
appointed its six-man board of directors. Three of the directors resided
in London, from where overall policy directives regarding labor re-
lations and personnel policies emanated. Three other directors, Ameri-
cans residing in the United States, had no managerial responsibilities.

BNLRB. v. Olaa Sugar Co, 242 F 2d 714, remanding 114 NLRB 670 (1955), Supp
Decision and Order 118 NLRB 1442 (1957) Accord Farmers Reservowr & Irrigation Co. v
McComb, 337 U.S. 755 (1949) , Samuel B Gass,; Lipman Bros., 154 NLRB 728 (1965).

14160 NLRB 1139

15 See Mississippt Chemical Corp , 110 NLRB 826 (1954).

16 80 Stat 1401 (1966), 79 Stat. 609 (1965).
17163 NLRB No. 89.
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A British labor organization which represented employees of the
British Railway Board had negotiated contracts with that agency
which also encompassed significant terms and conditions of employ-
ment applicable to the employees of British Rail-International. The
agreements arrived at applied to all North American employees,
regardless of citizenship. The Board noted that two-thirds of the
employer’s New York office staff were British nationals hired in
England who were in this country on treaty trade visas. Those who
were members of the labor organization representing BRB employees
continued to make pension fund contributions and payments to
British National Insurance, and under these circumstances, particu-
larly in view of the employer’s close relationship with BRB, an agency
of the British Government, the Board deemed it inappropriate to ex-
ercise jurisdiction.®

B. Discretionary Jurisdictional Standards

During the past year, the Board took the opportunity to redefine
its jurisdictional standards with respect to the residential apartment
housing industry and community television antenna systems.

Eschewing a prior practice of deciding cases in the residential apart-
ment housing industry on an ad hoc basis,'® the Board, in Parkview
Gardens,?® established an applicable dollar-volume jurisdictional
standard for that industry. Recognizing that there is “an increasing
incidence of cases involving this industry,” that sizeable apartment
developments are “almost invariably financed by interstate financial
institutions,” and that the industry is “continually growing,” the
Board announced that jurisdiction would be asserted over apartment
house projects which receive at least $500,000 in gross revenue per
annum. In establishing that figure, the Board was guided by its ex-
perience in asserting jurisdiction over retail concerns and other con-
cerns in the hotel and motel industries where the same gross annual
revenues standard applies. The Board noted that “our experience per-
suades us that it is desirable to have a fixed-dollar standard of general
applicability to the industry, rather than to determine the impact
on commerce on some other basis, because the ease of applications of
such a standard, as well as its predictable application to given cases,
results in advantages to employers and employees in the industry, and
to the Board.”

B See United Fruit Co., 159 NLRB 135; McCulloch v Sociedad National de Marineros,
372 U 8.10 (1963).

1 See, for instance, M 8. Ginn & Co., 114 NLRB 112 (1955) ; Western Area Housing Co.,
107 NLRB 1263 (1954) ; Horizon House, 151 NLRB 766 (1965).

2 166 NLRB No. 80.
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In General Telephone & Electronics,® jurisdiction was exercised
over the employer, CATV System, since its dollar volume of business
satisfied the $100,000 communications system standard found to be
applicable. Independently evaluating the economic facts which led
the Federal Communications Commission to reconsider its former
position and conclude that CATV systems, except for apartment house
master antennas and systems serving less than 50 customers, must real-
istically be viewed as “a connecting link in the chain of communica-
tions,” 22 and not a service, the Board concluded that its established
basic communications standard, announced in Raritan Valley Broad-
casting,”® should be amended to encompass all community an-
tenna systems, without regard to whether they are microwave or
nonmicrowave.

The Board also gave further consideration to the circumstances
under which proof of commerce activity satisfying the dollar-volume
amounts of the jurisdictional standards will be waived. It had pre-
viously announced # that such proof would be waived and proof of
legal jurisdiction would suffice where the employer has refused, upon
reasonable request, to provide the Board or its agents with information
relevant to the Board’s jurisdictional standard. In Supreme, Victory
and Deluxe Cab Companies owner-drivers and rent-drivers of taxi-
cabs independently owned, but operated as a part of the combined
enterprise appropriate for unit purposes and the assertion of jurisdie-
tion, were subpenaed to testify as their earnings, since the company
kept no earnings records. Less than half of the drivers appeared to
testify, and the employer conceded that full enforcement of the sub-
penas would “do little to further clarify” testimony already received.
With statutory jurisdiction clearly established, the Board projected
average individual income figures from the scant testimony available.
Those figures indicated the dollar-volume standard was probably met
by the combined revenues of the drivers. But lacking more precise in-
formation, the Board rested its jurisdictional determination on the
conclusion that the net effect of the absence of records and failure to
respond to subpenas upon the ability of the Board to discharge its
statutory obligation, is little different from the deliberate refusal in-
volved in the 7ropicana case, and therefore the jurisdictional standard
should be waived for the reasons stated in 7ropicana.

2 160 NLRB 1192.

22'See 31 Fed. Reg 4540, et seq , and especially at 4561, 4541, 4543, 4567 (Mar. 17,.19686).

2122 NLRB 90 (1958).

L i‘lgggl)pare Perfect T.V., 134 NLRB 575 (1961), with Warren Television Corp, 128 NLRB

# Tropicana Products, 122 NLRB 121, 123 (1958).
26160 NLRB 140.



III

Board Procedure

A. Discretion of General Counsel To Delay Issuance
of Complaint

The proper disposition of a proceeding in which the General Coun-
sel had delayed issuance of a complaint on a timely charge for a sub-
stantial period of time, while awaiting the outcome of a Board case
which might change the applicable legal rule, was considered by the
Board in the Bryant Chucking Grinder Co. case.r Charges of refusal
to recognize and bargain had been filed against an employer by a
union after it had lost an election at a time when the doctrine of Azello
Dairy Farms,? holding that a union which had gone to an election
would be held to have waived its right to assert that an antecedent re-
fusal to bargain violated section 8(a)(5) of the Act, was valid and
applicable. Upon receiving an appeal from a dismissal of the charge,
the General Counsel held the case on appeal for some 15 months pend-
ing Board decision in a case which the General Counsel believed, cor-
rectly as it turned out, that the Board might decide to overrule the
Aiello doctrine.? The appeal was then sustained and issuance of the
complaint authorized.

The Board * rejected the contention that the complaint should be
dismissed because of the delay in its issuance. Noting that under sec-
tion 3(d) of the Act the General Counsel has final authority with
respect to the issuance of complaints, the Board perceived no abuse of
that discretion, but rather concluded that the General Counsel had
acted reasonably under the circumstances in awaiting the outcome of
the pending case. It viewed his action as essential to the effective and
uniform application of the important rights involved, since the only
alternative would be to issue and litigate a complaint on each such

1160 NLRB 1526.
2110 NLRB 1365 (1954).
8 Bernel Foam Products Co., 146 NLRB 1277 (1964), Twenty-ninth Annual Report

(1964), pp 38-39.
4 Chairman McCulloch and Member Zagoria for the majority ; Member Jenkins dissenting

in part.
35
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charge, despite the hazard that the Board might decide against the
principle on which the complaints were based and dismiss all the cases.

The Board also noted the absence of a showing of any prejudice to
the employer as a result of the delay in scheduling the hearing of the
case—a delay largely a consequence of the time required for the deci-
sionmaking procedure at the Board’s level. Under these circumstances,
it found the retroactive application of the principle established in
Bernel Foam to this case to be warranted and required by the “over-
riding policies of the Act.” ©

B. Standing of Charging Party in Withdrawal of
Complaint Allegations

The standing of the party filing charges of unfair labor practices to
obtain or block the withdrawal of those charges after issuance of a
complaint was further clarified ¢ in two cases decided by the Board
during the report year. In Watkins Furniture,’ the complaint alleged
that the respondent employer was guilty of dominating as well as un-
lawfully interfering with and supporting an employees’ committee in
violation of section 8(a) (2) and (1) of the Act. The General Coun-
sel’s motion during the hearing to withdraw the allegation of domina-
tion, which would normally have carried with it the more drastic
remedy of disestablishment of the committee rather than merely with-
drawal of recognition, was opposed by thé charging party. The trial
examiner’s denial of the General Counsel’s motion was sustained by
the Board, although it ultimately disagreed with the conclusion that
the evidence was sufficient to establish domination. In another case,®
the local union filed a motion with the trial examiner for permission to
withdraw the charges upon which a complaint alleging a refusal to
bargain through direct dealings with the employees and unilateral
changes in working conditions had been issued. In support of the mo-
tion the union asserted that the matters in dispute between it and the
employer had been settled and a renewal agreement had been executed

5 Although concurring in the remedial order based upon postelection 8(a) (1) violations
found, Member Jenkins dissented to the application of the Bernel Foam doctrine as a basis
for the order. In his view, the appeal to the General Counsel, under the circumstances of
this case, should have been disposed of upon the basis of the rule existing at the time
of the appeal, and that, on balancing the extended delay against the “reasonable dispatch”
requirement of section 6(a) of the Administrative Procedure Act and the policy in section
10(b) of the Act against processing stale charges, the case should be disposed of under
the “before Bernel” rule and the complaint dismissed as to the preelection misconduct.

6 See Local 638, Plumbers (Rowland-Thompking), 158 NLRB 1747 (1966), Thirty-first
Annual Report (1966), pp 41-42. Compare Intl Union, UAW, Local 283 v. Scofield, 382
U.S. 205 (1965), Thirty-first Annual Report (1966), pp. 126-127, and Leeds & Northrup
Co. v. N.L.R.B.,, 357 F.24 527 (C.A. 3, 1966), Thirty-first Annual Report (1966), pp.
161-162.

7160 NLRB 188.

8 L-U-C-E Manufacturing Co., 1865 NLRB No. 35.
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by authorized representatives of the parties. The union’s International,
which participated in the hearing, also joined in and consented to the
motion. The motion was granted by the Board over the objection of
the General Counsel, upon consideration of the longstanding harmo-
nious bargaining relationship between the parties and the fact that
the matters in dispute had been settled and another binding agreement
executed.

C. Right to Counsel in Precomplaint Investigations

In several cases decided during the course of the report year, the
Board was called upon to determine whether respondent had the right
to the assistance of counsel guaranteed by the Constitution or required
by the Administrative Procedure Act, during investigation of charges
under the National Labor Relations Act. The Board concluded that
the Supreme Court decision in £'scobedo v. Illinois © with regard to the
right of criminal defendants, under the sixth amendment to the Consti-
tution, to the presence of counsel during in-custody interrogation was
not applicable to Board procedures. It emphasized that the precom-
plaint investigation did not involve the administration of justice in
criminal cases.’* The Board also held that the right to counsel was not
required by section 6 of the Administrative Procedure Act either, since
that section relates only to persons compelled to appear and does not ap-
ply to interviews aimed at obtaining voluntary statements during the
investigation of charges.* The Board, therefore, rejected the contention
that statements taken from respondents and the agents of respondents
by Board agents during precomplaint investigations without inform-
ing those persons that they had a right to have counsel present during
the interviews violated their constitutional rights, or rendered the
statements obtained unavailable as evidence or for impeachment
purposes.

9378 U.S. 478 (1964).

1 Crown Imports Co., 163 NLRB No 4; F. J Buckner Corp, d/b/a United Engineering
Co., 163 NLRB No. 7; and W:lber J. Allingham, d/b/a Mary Anne Bakeries, 164 NLRB

No. 30.
11 Mary Anne Bakéries, supra.
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Effect of Concurrent
Arbitration Proceedings

It is clear that the jurisdiction of the Board over unfair labor prac-
tices is exclusive under section 10(a) of the Act and is not “affected
by any other means of adjustment or prevention that has been or may
be established by agreement, law, or otherwise.” However, consistent
with the congressional policy to encourage utilization of agreements to
arbitrate grievance disputes,® the Board, in the exercise of its discre-
tion, will under appropriate circumstances withhold its processes in
deference to an arbitration procedure.

A. No Deference on Accretion Issues

In the Beacon Photo Service case,? in which an employer had filed a
petition for an election among employees at a new plant which it had
established, the Board considered the contention of the incumbent
union at the old plant that the Board should defer to the available
arbitration procedure resolution of the issue as to whether recognition
of the union at the new plant was required by the terms of the existing
collective-bargaining contract. The Board viewed the case as present-
ing two issues: (1) whether the multiemployer collective-bargaining
contract was intended to cover the subsequently established new plant;
and (2) whether, assuming it was so intended, the contracting parties
could so extend the contract without the consent of the employees at
the new plant. The Board concluded that the first question could be
answered by an arbitrator “but the second question is only for the
Board. Even if an arbitrator should decide that the existing contract
was intended to cover employees to be hired after the execution of
the contract at new facilities of the employer, the Board will never-

1R.g., Textile Workers Union v, Lincoln Mills, 353 U 8. 448 (1957) , United Steelworkers
v. Warrior & Gulf Navigation Co., 363 U.S. 574, 578-581 (1960).
2163 NLRB No, 98.
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theless refuse to find the contract a bar to a petition seeking to resolve
a question of representation at the new facilities unless these are an
accretion to the contract unit.” * Having thus made clear its view that
it will not defer to the construction of a contract by an arbitrator under
circumstances purporting to require determination of a question con-
cerning representation of employees at a new facility, the Board ex-
amined the facts of the case to determine whether the new facility was
in fact an accretion to the preexisting operations. Finding that it was
not such an accretion and therefore the collective-bargaining contract
relied on by the union was not a bar to the petition, and that a question
concerning representation consequently existed, the Board directed an
election in an appropriate unit of employees at the new plant.

B. Prerequisites to Deferral

In a number of cases decided during the report year, the Board was
called upon to determine whether arbitrators’ decisions met the pre-
requisites of the Spielberg * standards of fairness and regularity, and
deferral was therefore appropriate. Other cases involved the appro-
priateness of deferral to arbitration where it was asserted that the
issues were of such an individualized nature as to be more appropri-
ately handled under available contract procedures. In Howard Electric
Co.; the Board dismissed a complaint alleging violations of section
8(a)(8) in the discriminatory discharge and refusal to reinstate two
employees, when it concluded that the procedure and award of an arbi-
tration panel which considered the discharges met the criteria for
deference set forth in Spielberg. The arbitration was conducted under
the collective-bargaining agreement by a panel composed of employer
and union representatives whose award was to be final and binding.
The unanimous decision in the case of each of the discriminatees pro-
vided for reimbursement for pay loss because of a discharge without
proper cause under the contract, and reestablished the employment
rights of the employees in accordance with the agreement. In another
case,6 however, deference was not accorded an arbitration panel’s de-
cision in a discharge situation alleged in the complaint before the

3 The Board noted 1ts previous decision in Pullman Industries, 159 NLRB 580 (1966), in
which under similar circumstances the Board refused to defer to a decision made by an
arbitrator that a contract covered a new facility and required recognition of the union
as the representative of employees there

‘In Spielberg Manufacturing Co, 112 NLRB 1080, 1082 (1955), the Board concluded
that encouragement of veluntary settlement of labor disputes would best be served by
recognition of an arbitrator’s award where ‘the proceedings appear to have been fair
and regular, all parties had agreed to be bound, and the decision of the arbitration panel
is not clearly repugnant to the purposes and policies of the Act ”” Id at 1082,

5166 NLRB No. 62

8 Illinois Ruan Transport Corp , 165 NLRB No 34.
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Board to have been in retaliation for protected activity. The award
upholding the discharge was entered by a joint committee which failed
to note reasons for the upholding of the discharge, and the employee’s
activity in complaining to the Interstate Commerce Commission con-
cerning breaches of safety regulations, found by the Board to be the
reason for his discharge, was never brought to the attention of the
committee, before which the employer relied on other reasons.

Deference was also declined in the Westinghouse Electric Corp.
case.” There the arbitrator, in determining whether a union was en-
titled under its contract to represent certain employees, notwithstand-
ing the claim of another union not party to the proceeding to repre-
sent the employees as a part of its unit, relied only on an estimate of
the skills required in performing the various jobs and did not treat
other significant factors considered by the Board to be relevant criteria
for the determination. Although according the award some considera-
tion, the Board did not defer to it entirely since “the ultimate issue of
representation could not be decided by the arbitrator on the basis of
his interpreting the contract under which he was authorized to act, but
could only be resolved by utilization of Board criteria for making unit
determinations. In such cases the arbitrator’s award must clearly re-
flect the use of and be consonant with Board standards.” Upon an
examination of all the significant factors, including bargaining his-
tory, integration of operations, job progression, and the effect of the
decision upon the employees and the employer’s operations, the Board
concluded that the employees in issue were properly included in a unit
previously certified. It therefore clarified that certification by spe-
cifically including within it the employees in question. Another case
in which the limited nature of the contract issues which could be con-
sidered by the arbitrator caused the Board to decline deference was
Seam Instrument Corp., where grievances concerning the employer’s
unilateral changes in insurance coverage had been processed under
the arbitration clause on an individual basis. Since the nature of the
issue presented to the arbitrator was limited to consideration of the
individual employee’s entitlement to insurance coverage under the
contract, and thus did not reach the comprehensive issue considered
by the Board in a complaint alleging unilateral changes in violation of
section 8(a) (5) of the Act, the Board declined deference in order to
resolve the issue as it concerned the rights of all employees.

In two other cases deference was declined notwithstanding the con-
tention that the issues involved were of a particularized and individual
nature which an arbitrator was in a better position than the Board to

7162 NLRB No. 81,
8163 NLRB No. 39.




Effect of Concurrent Arbitration Proceedings 41

resolve by applying his sound judgment and sense of equity in inter-
preting the contract. One case® involved the employer’s repudiation
of a checkoff provision in its collective-bargaining contract with the
union following a deauthorization election in which the employees
voted to revoke the union’s contract authority to require membership
in it as a condition of employment. The repudiation affected not only
the authorizations of employees who may not have wished to revoke
them, but also those of new employees who might wish voluntarily to
authorize that method of paying their dues. The trial examiner’s dis-
missal of the complaint because he regarded the matter as involving
“something less than ‘basic’ to the collective-bargaining relationship”
which lent itself more properly to resolution through the contract’s
grievance-arbitration procedure than through an unfair labor prac-
tice proceeding, was reversed by the Board. In the Board’s view, the
respondent had—

. unilaterally changed a contractual term or condition of employment, modity-
ing its contract with the Union in a significant respect; its action will have a
continuing impact on its relationship with the Union and the affected employees.
We thus have before us what is essentially a matter of statutory violation (un-
der sectron 8(d) and 8(a) (5) of the Act), rather than of contract interpretation.
The issue presented as a result of respondent’s conduct is the effect under the
Act of an affirmative deauthorization vote upon a contractual dues-checkoff ob-
ligation of an employer; it relates directly to the employer’s statutory duty
and is one which the Board is specially competent to resolve,

The other case *° concerned a complaint alleging the employer’s uni-
lateral change of working conditions through refusing to consider the
bid of a summer replacement employee for a new job opening in the
plant. The contract did not differentiate by status among the em-
ployees entitled to bid. The Board rejected the contention that because
of the internal plant nature of the dispute deference should be made
to an available arbitration procedure provided under the collective-
bargaining agreement.**

®W. P. Thrie & Sons, 165 NLRB No. 2.

10 Anaconda Aluminum Co , 160 NLRB 35.

11 Chajirman McCulloch and Member Zagoria for the majority. Member Brown, dissenting,
would defer, since in his view ‘“the conduct in 1ssue falls within the class of internal plant

disputes which are more suitably adjusted through the parties’ agreed-upon grievance
settlement procedures.”
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Representation Cases

The Act requires that an employer bargain with the representative
designated by a majority of his employees in a unit appropriate for
collective bargaining.* But it does not require that the representative
be designated by any particular procedure as long as the representative
is clearly the choice of a majority of the employees. As one method for
employees to select a majority representative, the Act authorizes the
Board to conduct representation elections.? The Board may conduct
such an election after a petition has been filed by or on behalf of the
employees, or by an employer who has been confronted with a claim
for recognition from an individual or a labor organization. Incident
to its authority to conduct elections, the Board has the power to deter-
mine the unit of employees appropriate for collective bargaining,® and
formally to certify a collective-bargaining representative upon the
basis of the results of the election. Once certified by the Board, the bar-
gaining agent is the exclusive representative of all employees in the ap-
propriate unit for collective bargaining in respect to rates of pay,
wages, hours of employment, or other conditions of employment. The
Act also empowers the Board to conduct elections to decertify incum-
bent bargaining agents who have been previously certified, or who
are being currently recognized by the employer. Decertification peti-
tions may be filed by employees, or individuals other than management
representatives, or by labor organizations acting on behalf of
employees.

This chapter concerns some of the Board’s decisions during the past
fiscal year in which the general rules governing the determination of
ba,rga.mmg representatives were adapted to novel situations or re-
examined in the light of changed circumstances.

A. Existence of Questions Concerning Representation

Section 9(c) (1) empowers the Board to direct an election and cer-
tify the results thereof, provided the record of an appropriate hearing
1 Secs. 8(a) (5) and 9(a).

2:8ec. 9(c) (1).
3 Sec. 9(b).
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before the Board * shows that a question of representation exists. How-
ever, petitions filed under the circumstances described in the first pro-
viso to section 8(b)(7)(C) are specifically exempted from this
requirement.’

The investigation of a petition for a representation election must
establish a proper basis ¢ for a finding of the existence of a question
concerning representation. One case’ considered by the Board in-
volved the issue of whether a question concerning representation
ostensibly raised by an employer’s petition for an election existed after
he signed a recognition agreement with the union named in the peti-
tion as having demanded recognition. The union’s demand for recog-
nition was accompanied by a picket line at the employer’s terminal
which caused a work stoppage until the recognition agreement was
signed, notwithstanding the union’s refusal to provide the requested
proof of majority status. Such proof was subsequently provided but
the employer nevertheless filed a petition for an election which was not
withdrawn even after execution of a collective-bargaining agreement
with the union. The employer conceded that it had no doubts of the
union’s majority status, but contended that because of the coercive
impact of the picketing neither the recognition agreement nor the col-
lective-bargaining agreement precluded its entitlement to an election
to test the claim of majority status. This contention was rejected by
the Board in dismissing the petition. It noted that the employer’s
execution of the collective-bargaining agreement unconditionally
recognizing the union after the filing of a petition for an election,
placed the employer in a position wholly inconsistent with its attempt
to establish a question concerning representation to be resolved by the
election. The Board did not view the picketing or strike as a basis for
altering this conclusion in view of the union’s conceded majority
status.

In another case,® the Board found no question concerning represen-
tation was raised when an independent union requested amendment
of its certification to reflect its affiliation with the international union
it had defeated at the election. The affiliation was accomplished at a
special meeting of the membership called for that purpose and ade-
quately publicized among the membership. The meeting was attended

4'Sec. 9(c) (1) provides that a hearing must be conducted if the Board ‘“has reasonable
cause to belleve that a question of representation exists "

5 See NLRB Statements of Procedure, Series 8, as amended, sec. 101.23(b).

2 The ultimate finding of the existence of a representation question depends further on
the presence or absence of certain factors, wiz, qualification of the proposed bargaining
agent; bars to a present election, such as contract or prior determinations; and the
appropriateness of the proposed bargaining unit. These factors are discussed in subsequent
sections of this report.

T Ward Trucking Corp., 160 NLRB 1190.

8 North Electric Co., 165 NLRB No. 88.
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by only 55 of the 238 union members among the 288 unit employees.
The affiliation was approved by secret ballot in which 52 votes were
cast for and 2 votes against affiliation. The independent was thereafter
chartered as a local of the international with the same officers continu-
ing in office, and it continued the administration of the contract
negotiated by the independent with the employer. In granting the
motion to amend the certification, the Board concluded that no ques-
tion concerning representation was raised, since the certified represent-
ative as such no longer continued in existence but functioned as the
local of this international and the change of affiliation reflected the
majority’s view. It concluded that the fact that many employees chose
not to attend the announced meeting was not significant, since the
decision was reached after full notice and was effected in as democratic
a manner as possible. In view of the voluntary and regular procedures,
according recognition under appropriate safeguards to the democratic
principle of majority rule after due notice to all, which were followed
to determine the employees’ wishes on the question of affiliation, and
the support of the change of affiliation by the bulk of the adherents
and all of the officers of the certified independent, the Board amended
the certification as requested.?

B. Bars to Conducting an Election

There are situations, however, where the Board, in the interest of
promoting the stability of labor relations, will conclude that circum-
stances appropriately preclude the raising of a question concerning
representation. In this regard, the Board has adhered to a policy of not
directing an election among employees currently covered by a valid
collective-bargaining agreement, except under certain circumstances.
The question whether a present election is barred by an outstanding
contract is determined in accordance with the Board’s contract-bar
rules. Generally, these rules require that to operate as a bar a contract
must be in writing, properly executed, and binding on the parties; that
it must be of definite duration and in effect for no more than a “reason-
able period”; and that it must also contain substantive terms and con-
ditions of employment which in turn must be consistent with the poli-
cies of the Act.

® Chairman McCulloch and Members Fanning and Brown for the majority. Members
Jenkins and Zagoria, dissenting, were of the view that the procedure for the amendment
did not comport with minimal standards of due process and undermined the Board’s own
election and certification procedures. Since the change of representatives could not be
effected through Board processes due to the existence of the contract, and since thé
affiliation was accomplished at a union election at which 50 nonmember unit employees
were not qualified to vote, the dissenting members would find that the outcome of a
private election among union members, in which “less than a majority of a majority”
of the unit voted affirmatively and other unit members were precluded from voting, should
not be a basis for Board approval, and the amendment netition should be denied.
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To operate as a bar, the contract must be-viable and of a currency to
permit the parties to “look to the actual terms and conditions of their
contract for guidance in their day-to-day problems.” ** The Board’s
adherence to this requirement in the Raymond’s case,* caused it to
hold that a contract was not a bar to the raising of a question concern-
ing representation. The contract was last negotiated in 1961 to remain
in effect until March 1963. Although automatically renewable on a
year-to-year basis absent notice, none of the substantial changes that
had been made in the conditions of employment of the covered em-
ployees since 1961 had been reduced to writing or incorporated into
the contract. Wage rates, insurance coverage, and other conditions of
employment had been altered in the intervening period without being
made part of the contract, and even the terms of the 1961 contract
had not been implemented in some respects. In rejecting the contract
as a bar to a petition, the Board stated: “Where, as here, the only
written document does not contain the current terms and conditions of
employment and, to the contrary, embodies substantial terms which
have since been abandoned by the parties, we cannot honor that con-
tract as one imparting sufficient stability to the bargaining re-
lationship to justify our withholding a present determination of
representation.”

The contract must also clearly cover the employees sought in the
petition if it is to serve as a bar.’? This requirement was reemphasized
by the Board in Sound Contractors Assn.,'® where it found that agree-
ments between the union and three of the six individual members of
a multiemployer association were not operative to bar a question con-
cerning representation raised by a petition for an election in a unit of
employees coextensive with the multiemployer association. The Board
noted that the contracts were not complete collective-bargaining con-
tracts and that they did not all contain provisions regulating wages
and hours, or establish definite termination dates or provisions “suffi-
ciently complete to stabilize the bargaining relationship of the parties.”
It rejected the contention that the agreements nevertheless could be
considered a bar within the principle of Keller Plastics Eastern,**
under which the parties to a bargaining relationship established as a
result of voluntary recognition of a bargaining representative must be
afforded a reasonable time to bargain and to execute a contract result-
ing from such bargaining as they are afforded in situations involving
certifications, Board orders, and settlement agreements. The Board

18 Appalachian Shale Products Co., 121 NLRB 1160 (1958), Twenty-fourth Annual
Report (1959), p. 21.

11161 NLRB 838.

12 Appalachian Shale Products, supra, fn, 10

12 162 NLRB No. 45.

14157 NLRB 583 (1966), Thirty-first Annual Report (1966), p. 88.
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noted the absence of a showing that the employer extended recognition
through the contracts in good faith on the basis of a previously demon-
strated showing of majority, and at a time when only that union was
actively engaged in organizing the unit employee.

The Keller Plastics principle was likewise found inapplicable to bar
a petition in a case where, at the time the employer agreed with the
union to a card-check certification proceeding before a State board
which resulted in the execution of a recognition agreement, it was
aware that another union might have an interest in the proceedings, but
did not disclose that fact to the State board.' The Board emphasized
that it would not hold a recognition agreement a bar to a petition where
it “was entered into at a time when the petitioning union had a sub-
stantial claim of interest and that union was not afforded prior op-
portunity to demonstrate the extent of its interest by means of an elec-
tion or through other appropriate procedures.” ¢

Under the somewhat unusual circumstances of another case, the
Board found that a contract initially valid as a bar was vitiated for that
purpose by the union’s withdrawal of representation from a substantial
number of unit employees covered by the contract. During the term
of the contract, the union had polled the employees to determine
whether they were willing to forgo a pending wage increase provided
by the contract and apply the money instead to a pension plan pro-
posed by the union. When the employees elected to receive the raise and
rejected the pension plan, despite the union’s efforts to persuade them
otherwise, a majority of the unit employees were tendered and accepted
“honorable withdrawal cards” from the union. In view of this with-
drawal of representation, the Board found the contract no longer
constituted a bar. In another case, the contention that the period of
time during which the contract would serve as a bar was extended
through its adoption by a successor employer was rejected by the
Board. In Shop Rite Foods*" the employer and its parent corporation
merged and only the employer survived as a legal entity. Thereafter the
new employer adopted the contract previously negotiated, including a
midterm extension of the contract executed shortly prior to the merger.
The Board rejected the contention that by the adoption of the existing
contract the employer and the union had entered into a new collective-
bargaining agreement operative as a bar until its expiration. It found
that the merger’s changes in the corporate ownership and structure did
not result in any significant changes in the nature of the stores’ opera-
tion and management, the composition of the contractual unit, the
terms and conditions of employment, or the stability of the existing

15 Rhewngold Breweries, 162 NLRB No. 32.

18 Grocers Wholesale, 163 NLRB No. 133.
17162 NLRB No. 98.



Representation Cases 47

bargaining relationship. Finding this “substantial continuity of
identity” in the employing business before and after the merger, the
Board concluded that the adoption of the extended agreement was not
a newly executed contract. But it also found that the contract raised
as a bar was a premature extension and therefore did not bar the
petition timely filed with respect to the original contract’s anniversary
date.

The provision of the Deluxe Metal rule (121 NLRB 995) that a
collective-bargaining contract executed on the same day that a rival
union petition has been filed with the Board will bar an election if the
employer has not been informed at the time of execution that a petition
has been filed, was considered by the Board in the Rappahannock
Sportswear Co. case.’® There the employer had been informed prior to
the time of execution of the first contract with a voluntarily recognized
union that a rival petition was to be filed. Such a petition was in fact
filed on the same day and before execution of the contract, although
the employer had not then been informed of the fact of the filing of the
petition. In holding the petition timely filed in substantial compliance
with the rule, thereby precluding assertion of the contract as a bar, the
Board noted that at the time the employer signed the contract he had
been notified of the petitioner’s interest and intent to file a petition. It
found that no prejudice to the employer resulted from the fact that it
received notification a few hours before the petition was actually re-
ceived in the regional office, since the important fact is that it was
informed of the filing before it signed the contract.

The Board also rejected the employer’s contention that the petition
was ineffective because the petitioner did not submit a showing of
interest in support of the petition within the time alloted by section
101.17 of the Board’s Statements of Procedure. That section requires
that the showing of interest be submitted within 48 hours after filing of
the petition “but in no event later than the last day on which the peti-
tion might timely be filed.” While recognizing that a literal reading of
the section would require that a petition filed on the last day in which
1t could be filed due to the execution of a contract be supported by a
showing of interest filed that same day, the Board noted that this show-
ing of interest is an administrative matter of procedural significance
only, intended for the Board’s convenience “to screen out those cases in
which there is so little prospect of the Petitioner winning an election,
if directed, as not to warrant the Board incurring the expense of
further proceedings on the petition. Such investigation has no bearing
on the issue of whether a representation question exists.” * The Board
held that where, as in the instant case, two unions are organizing
simultaneously and there is no existing collective-bargaining contract

18163 NLRB No. 66.
1% Sheffield Corp., 108 NLRB 349, 350 (1954).
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to establish a frame of reference for computing with certainty in ad-
vance the last date on which a petition can be filed, the limiting “last
day” language of section 101.17 is inapplicable, and the petitioner
should be allowed the full 48 hours, if required, within which to submit
the showing of interest.

C. Units Appropriate for Bargaining

“Joint Employers” for Unit Purposes

The problem of determining just who is the employer of employees
among whom an election is to be conducted, and thereby assure that
the bargaining obligation evolves upon the party with authority to
fulfill it, again confronted the Board in three cases involving depart-
ment stores and the operators of licensed or leased departments in the
stores.?® In T hriftown,* the Board was called on to determine whether
the owner and manager of a discount department store was also joint
employer of the employees in its shoe department, which was operated
by another employer pursuant to a department operating agreement.
This agreement contained detailed provisions relating to the financial
arrangements between the store owner and its operators and govern-
ing the operation of the department. Although providing that the
agreement would not be construed to constitute a co-partnership or
co-venture, the provisions obligated the operator to conduct its depart-
ment “in such manner that it will appear to the public as a department
of the business carried on in the store and not as though under separate
management.” Under the agreement, the store owner could establish
conditions which all store employees are required to follow and the
operator was specifically obligated to conform to the owner’s rules,
policies, and regulations. Noting from an examination of the operat-
ing agreement the retention of overall managerial control by the owner
whether or not exercised, the Board found it unnecessary to consider
the actual practice of the parties regarding these matters. It held that
Where “as here, the parties operate an integrated business enterprise
under a single roof and the provisions of the operating agreement es-
tablish that the owner possesses significant control over the operational
and person_nel policies of the operator, we conclude that the owner
and operator are joint employers of the employees of the operator.” *

20 For other recent cases involving such stores see the Thirty-first Annual Report (1966),
p. 63.

2 Thriftown, d/b/a Value Village, 161 NLRB 603. .

22 Members Brown, Jenkins, and Zagoria for the majority., Chairman MecCulloch and
Member Fanning, dissenting, were of the view that neither the license agreement nor the
actual practice of the parties established that the owner was 1n possession of power to
exercise control over the operator’s labor policy. Since the conformity requirements
designed to foster the appearance to the public as a single integrated enterprise had
nothing to do with the employment relationship as such, the dissenting members would
find no joint employer relationship.
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In two other cases, the Board also found the joint employer relation-
ship existed in view of the explicit terms of the license agreement
which reserved to the licensor subtantial power to affect the employ-
ment conditions of employees in the licensed department. In K-Mart?
the Board found a requested storewide unit appropriate, including
both the owner’s direct employees and the employees of various li-
censees, since the owner, under the license agreement, had “the power
substantially to affect employment conditions” of the licensee’s em-
ployees. It also found independent evidence to confirm that authority
in that a licensee had been instructed to start his full-time employees
at a minimum rate not less than the rate paid by the owner. In the
other case,? the Board similarly found the owner had “the power to
control effectively” the conditions of employment of the employees of
the licensees. Although there was no evidence of exercise of the power,
the license agreement required that the licensee’s employees would,
inter alia, be subject to the general supervision of the licensor and com-
ply with general rules and regulations which might be established, that
the licensee would conform to a uniform store policy with reference to
wages, hours, and terms and conditions of employment for all sales
and stock personnel, and that the licensor could request the discharge
of any employee, which request the licensee was required to honor.

2. Craft and Traditional Department Unit Severance and Units
in Integrated Process Industries

In decisions issued during the report year, the Board made a compre-
hensive review of its policies regarding the circumstances of severance
of craft and traditional department units from established units. This
involved consideration also of the closely related problems of the ini-
tia] establishment of such units in integrated process industries. In the
Mallinckrodt Chemical Works case ?* which involved a petition for the
severance of a unit of skilled instrument repairmen in a continuous
process uranium extraction and manufacturing operation, the Board
reviewed the statutory interpretation of section 9(b) (2) of the Aect,
which provides “That the Board shall not . . . decide that any craft
unit is inappropriate . . . on the ground that a different unit has
been established by a prior Board determination, unless a majority
of the employees in the proposed craft unit vote against separate rep-
resentation,” as it had been articulated in the Board’s American Pot-

® K-Mart Dwwision of § 8. Kresge Co, 161 NLRB 1127,

2 Jewel Tea Co , 162 NLRB No. 44.
25162 NLRB No. 48.
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ash % and National Tube® doctrines. It noted that underlying unit
determinations in severance cases “is the need to balance the interest
of the employer and the employee complement in maintaining the in-
dustrial stability and resulting benefits of an historical plantwide bar-
gaining unit as against the interest of a portion of such complement in
having an opportunity to break away from the historical unit by a
vote for separate representation.” From an examination of the legis-
lative history of section 9(b) (2), the Board found it clear that Con-
gress did not intend to take away “the Board’s discretionary authority
to find units to be inappropriate for collective-bargaining purposesif a
review of all the facts, both pro and con severance, led to such result.”
It found this full review approach to have been that adopted by the
Board in the National T'wbe decision as a matter of initial construction
of the subsection, but that the American Potash doctrine, “predicated in
substantial part on the view that Section 9(b) (2) virtually forecloses
discretion and compels the Board to grant severance,” represented an
almost diametrically opposite construction of the statute. Reject-
ing therefore the statutory interpretation on which American Potash
was premised, the Board further concluded that the tests laid down
in that case do not permit satisfactory resolution of severance case
issues. In this regard it stated:

. . . American Potash established two basic tests: (1) the employees involved
must constitute a true craft or departmental group, and (2) the union seeking
to carve out a craft or departmental unit must be one which has traditionally
devoted itself to the special problems of the group involved. These tests do serve
to identify and define those employee groups which normally have the necessary
cobesiveness and special interests to distinguish them from the generality of
production and maintenance employees, and place in the scales of judgment the
interests of the craft employees. However, they do not consider the interests of
the other employees and thus do not permit a weighing of the craft group against
the competing interests favoring continuance of the established relationship.
Thus, by confining consideration solely to the interests favoring severance, the
American Potash tests preclude the Board from discharging its statutory respon-
sibility to make its unit determinations on the basis of all relevant factors, includ-
ing those factors which weigh against severance. . . .

Furthermore, the American Potash decision makes arbitrary distinctions be-
tween industries by forbidding the application of the National Tube doctrine to
other industries whose operations are as highly integrated, and whose plantwide

20 American Potash & Chemical Corp, 107 NLRB 1418 (1954), holding that “a craft
group will be appropriate for severance purposes in cases where a true craft group is
sought and where, in addition, the union seeking to represent it is one which traditionally
represents that craft.” See Nineteenth Annual Report (1954), pp. 38-41.

27 Natiwonal Tube Co., 76 NLRB 1199 (1948), holding that sec. 9(b) (2) does not preclude
consideration of the employer’s collective-bargaining history at the particular plant in
question as a factor weighing against splitting off a craft unit, much less the historical
pattern of bargaining in the industry as a whole. See Thirteenth Annual Report (1948),
pp. 36-37. This doctrine, enunciated in a case involving the basic steel industry, was
subsequently extended to basic aluminum (Permanente Metals Co., 89 NLRB 804 (1950)),
wet milling (Corn Products Refining Co., 80 NLRB 362 (1948)), and the basic lumber
industry (Weyerhaeuser Timber Co., 87 NLRB 1076 (1949)).
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bargaining patterns are as well established, as in the case in the so-called “Nea-
tional Tube” industries. In fact, the American Potash decision is inherently incon-
sistent in asserting that “. . . it is not the province of this Board to dictate the
course and pattern of labor organization in our vast industrial complex,” while,
at the same time, egtablishing rules which have that very effect. Thus, Ameri-
can Potash clearly “dictate[s] the course and pattern of labor organization” by
establishing rigid qualifications for unions seeking craft units and by automati-
cally precluding severance of all such units in National Tube industries.

It is patent, from the foregoing, that the Ameriacn Potash tests do not ef-
fectuate the policies of the Act. We shall, therefore, no longer allow our in-
quiry to be limited by them. Rather, we shall, as the Board did prior to American
Potash, broaden our inquiry to permit evaluation of all considerations relevant
to an informed decision in this area.

Proceeding then to evaluate “all considerations relevant to an in-
formed decision” of the severance issue,”® in accordance with the an-
nounced case-by-case approach, the Board found that although the in-
strument repairmen constituted an identified group of skilled employ-
ees similar to groups previously found to be craftsmen, their separate
community of interests had been largely submerged in the broader com-
munity of interest of the other employees. The Board considered the
failure of the union to meet the traditional representative test as a
factor in its determination. It also gave consideration to the highly
integrated continuous flow production system, in which the controls
worked on by the 12 employees sought were an integral part, and the
work integration of the employees. There was no evidence of neglect of
the employees’ special interests during their 25 years of representation
in the established unit. Finding that upon these and other factors “the
interests served by maintenance and stability of the existing bargain-
ing unit” outweigh the interests served by affording the repairmen sep-
arate representation, the Board denied the petition.2®

In other cases involving craft or departmental severance, as well as
the initial establishment of craft or departmental units in an integrat-
ed industry without prior bargaining history, the Board followed this

2 Jllustrative of the considerations described by the Board as relevant to such a decision
were: (1) status of the employees as craftsmen working at their craft or of employees
in a traditionally distinct department; (2) existing patterns,of bargaining relationships,
their stabilizing effect, and the possible effect of altering them; (3) separate 1dgntity
of the employees within the broader unit; (4) history and pattern of bargaining in the
industry; (5) degree of integration and interdependence of the production system; and
(6) qualification and experience of the union seeking to represent the employees.

2 Chairman McCulloch and Members Brown, Jenkins, and Zagoria for the majority
Member Fanning, dissenting, viewed 1t as manifest that sec. 9(b) (2) did not require that
craft employees always be given an opportunity to vote for separate representation but
that it likewise did not weaken the presumption in favor of the appropriateness of a
craft unit, whether in a severance case or one involving initial organization. He would
apply to severance cases the same principles as nonseverance cases and place “upon the
parties who would deny separate representation to craft employees the burden of demon-
strating that the separate community of interests normally possessed by craftsmen has
become submerged in the larger community of interests of the employees in the broader

unit.” Finding on the facts that such submergence had not occurred, he would direct a
self-determination election,
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standard of evaluation of all considerations. Among the cases involv-
ing petitions for craft severance from an established plantwide unit
was Holmberg,® in which a self-determination election for tool-and-
die makers and allied tool craftsmen in a metal stamping process was
sought. The Board found that due to the considerable overlap in the
job duties of the employees in the unit sought with those of other em-
ployees, the two groups shared a substantial community of interest.
Moreover, the tool-and-die makers’ work was not confined to tasks
requiring the exercise of their special skills, and even when engaging
in their specialized tasks, the work they performed was an integral
part of the production process in which the other employees were also
engaged. Finding nothing to demonstrate that the common unit group-
ing had not proved workable, or.that the incumbent union could not
adequately represent all the employees, the Board concluded that the
interests of maintaining the existing unit outweighed such special in-
terests as the tool-and-die makers might have in establishing separate
representation® A petition for a self-determination election was sim-
ilarly denied in another case * involving severance of a unit of carpen-
ters from a production and maintenance unit engaged in the continuous
process manufacture of industrial chemicals. In evaluating the many
factors present, the Board rejected the contention that direction of a
severance election more than 10 years before, in which the carpenters
rejected separate representation, constituted binding precedence. It
noted that despite the fact that the carpenters are craftsmen, they do
almost all their work in production areas on assignments important to
the continuous flow of the production process, where they work in close
cooperation with operating personnel and where they are subject to
supervision by individuals who also supervise production employees.
In the absence of compelling countervailing considerations, the Board
viewed this close functional integration and community of interest of
the carpenters with the operational employees during their 22-year
history of inclusion in the unit as rendering a separate unit inappro-
priate.®® However, in the Jay Kay Metal Specialties case,* a self-de-

162 NLRB No. 53.

81 Chagirman McCulloch and Members Brown, Jenkins, and Zagoria for the majority.
Member Fanning, dissenting, viewed the record as showing that the occasions of overlap in
work assignments between the tool-and-die makers and the other employees were only
occasional in nature, and that the requested employees. had maintained their separate
identity despite inclusion in the broader unit for an extended period of time.

32 Allied Chemical Corp., 165 NLRB No. 23

8 Chairman MecCulloch and Members Brown and Jenkins for the majority. Member
Fanning, dissenting, would grant the petition on the ground that the carpenters have
maintained their identity as a functionally distinet group of craft employees in a plant
which has a long history of craft elections. In his view, the absence of interchange
between the carpenters and other crafts or production employees, and the fact that
carpenters worked only on the day shift, preclude viewing their work as a necessary
condition to the continuous efficiency and safe function of the production process although
contributing to the orderly functioning of the process, and also preclude reliance on a

finding that their work is integrated with that of other employees.
8163 NLRB No. 86,
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termination election was granted a unit of tool-and-die employees in
the plant of a manufacturer of electrical appliances. The tool-and-die
makers and toolroom department employees sought worked in a sep-
arate location under separate supervision doing craft work of a repeti-
tive nature with only a small portion of their time spent in plant
production areas. Special provisions in the contract left the employer
sole discretion of classification, and wage rates were negotiated with
those employees individually. Under these circumstances the Board
found their separate identity had been maintained and that it was
established that they enjoyed a separate community of interest
warranting separate representation if they so desired.

The Dupont case® involved a petition for establishment of a craft
unit of electricians in a continuous process chemical manufacturing
plant without prior bargaining history. In finding the separate unit
appropriate, the Board noted that although the electrical maintenance
work performed by unit members was coordinated with the produc-
tion work, the actual electrical work was performed solely by the
electricians subject only to the supervision and direction of electrician
supervisors. The Board found this separate community of interest
existed notwithstanding the highly integrated nature of the manufac-
turing process. In so holding it stated : “Integration of a manufactur-
Ing process is a factor to be considered in unit determinations. But it
is not in and of itself sufficient to preclude the formation of a
separate craft bargaining unit, unless it results in such a fusion of
functions, skills, and working conditions between those in the as-
serted craft group and others outside it as to obliterate any meaningful
lines of separate craft identity.” The Board concluded that notwith-
standing these circumstances, there had been no such merger of
functions, skills, and working- conditions as to erase the separate
identity of the craftsmen, and no other conditions precluded a finding
that their separate community of interest was sufficiently distinct to
allow formation of the unit sought.*

The Board’s view that the integrated aspect of an employer’s
operation is “but one relevant factor in determining the appropriate-
ness or inappropriateness of a proposed unit regardless of the industry
involved” was also made clear in the 7"émber Products Company case,*
which involved a petition for the initial establishment of a unit of
electrical maintenance employees in the primary lumber industry. The
Board had early held * that industry to be within the National Tube

33 F I. Dupont de Nemours & Co., 162 NLRB No. 49

38 Chairman McCulloch and Members Brown, Jenkins, and Zagoria for the majorty
Member Fanning, concurring, would not rely on the absence of bargaining history on a
more comprehensive basis as a reason for finding the unit appropriate.

37164 NLRB No. 109,

8 Weyerhaeuser Timber Co , 87 NLRB 1076 (1949).

295-318 O - 68 - 5
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doctrine, finding that in view of the history of industrial bargaining,
the integration of processes, and the specialization of employee work
assignments, “separate craft representation is not appropriate for
employees in the lumber industry.” * Appraising the instant record,
however, under the Mallinchkrodt standard to evaluate “all considera-
tions relevant to an informed decision” of the unit issue, the Board
noted the integrated operational nature of the production process and
the concomitant high degree of functional coordination between
the production employees and maintenance electricians. It also recog-
nized that the pattern of bargaining in the basic lumber industry had
almost been exclusively on an industrial rather than craft basis 4
and that pattern had been conducive to a substantial degree of stability
in labor relations. Examining then the employees’ work requirements
and qualifications, the Board concluded that they were “essentially
no more than specialized workmen with limited skills and training
adapted to the particular process of the employer’s operations.” And
that such specialists, unlike craftsmen, are not entitled to separate
representation on a craft basis. Under all these circumstances, the
Board dismissed the petition.!

Establishment of a multidepartmental unit of employees in the
bindery and shipping departments of a book printing and distributing
firm was approved by the Board in another case.*? Evaluating the facts
in the absence of a prior bargaining history, the Board found that the
employees in the two departments involved were the only ones who
performed functions subsequent to the printing process and that there
was frequent interchange between the departments depending upon
production needs. The Board found that interchange with other de-
partments was not significant and that the separate immediate super-’
vision and location in adjacent areas caused the employees to share an
identified and common separate community of interests.

The guidance of the principles established in #allinckrodt was also
followed by the Board in the Goodyear case,** where the Board denied

® Id. at 1082.

@ An election in such an industrial unit, encompassing two mills, was directed by the
Board in Walla Walla Mills, 164 NLRB No. 146, where the woods crews cutting logs for
the mill were excluded from the unit in view of the substantial difference of their loca-
tion, functions, and conditions of employment

41 Chairman McCulloch and Members Brown, Jenkins, and Zagoria for the majority
emphasized that the dismissal in this case ‘“should not be construed as foreclosing the
severance or the initial establishment of appropriate craft units in this industry.” Member
Fanning, dissenting, would direct an election, since in his view the record clearly estab-
lished the craft qualification and status of the employees and Board precedent established
that the craft unit was clearly appropriate in the context of initial organization,

In a companion case also involving the appropriateness of a unit of maintenance
electricians in the basic lumber industry, the Board (Chairman McCulloch and Members
Brown and Jenkins) dismissed the petition for the same reasons as relied on in Timber
Products. Potlatch Forests, 165 NLRB No. 89.

42 Doubleday & Co., 165 NLRB No. 41.
48 Goodyear Tire & Rubber Co., 165 NLRB No. 28.
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severance of a multiplant unit of electricians from an established
multiplant production and maintenance unit. The employer was en-
gaged in the production and manufacture of a variety of products, in-
cluding rubber tires and chemicals. Electricians were an integral part
of an overall maintenance department of numerous classifications of
craftlike employees among whom the electricians function to furnish
the electrical power supply and provide the servicing and maintenance
of machinery. The Board found that most of the work was performed
in the production area on production machinery in close association
with production and other maintenance and construction employees.
Identified to some extent because of their skills, the functions the
electricians perform are largely specialized and do not in all respects
require the skill of craftsmen. The Board also relied on their high
degree of integration with the production process which established
a close community of interest with the other employees, as evidenced
by the established bargaining pattern. In the Board’s view the interest
to be served by maintaining the established bargaining unit far out-
weighed the interest that might be served by affording the electricians
a self-determination election.*

3. Truckdriver Units

The appropriateness of separate units of truckdrivers, or their
inclusion within a larger unit, was considered by the Board in a num-
ber of cases decided during the year. In Dura-Coniainers,*> the Board
considered the appropriateness under its Kalamazoo Paper Box de-
cision *¢ of the requested severance of a unit of truckdrivers from the
production and maintenance unit in a corrugated shipping container
plant. The drivers, engaged principally in delivering the finished
product to customers, reported to the shipping department foreman,
who assigned them other work in the plant when there was no driving
to be done. Finding that this in-plant work constituted a substantial
part of the work assignment and that the common supervision, hours
of work, and other conditions of employment created a very substantial
community of interest shared with the other employees, the Board
concluded they were not such a functionally distinct group with spe-
cial interests distinguished from the other employees as to warrant
severance. In another case,*” the Board found the employees in the re-

# Chairman McCulloch and Members Brown, Jenkins, and Zagoria for the majority.
Member Fanning, concurring, would find that the electriclans do not share a community
of interest so separate and distinct from that of the other employees as to warrant a
finding that they constitute an appropriate craft unit entitled to a craft severance election,
relylng largely on the broad divergence of skills, functions, and training requirements
prevailing among the electricians at the various plants of the proposed multiplant unit

4164 NLRB No. 45.

4136 NLRB 134 (1962), Twenty-seventh Annual Report (1962), p. 64.

1 Mc-Mor-Han Trucking Co , 166 NLRB No. 44,
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quested unit limited to truckdrivers enjoyed a sufficient community of
interest separate and apart from the mechanics servicing the trucks to
warrant separate representation. The union sought to represent the
truckdrivers separately, there was no prior bargaining history, and no
other union sought to represent them on a broader basis. Rejecting the
employer’s contention that only a unit including both the truckdrivers
and mechanics of an employer engaged in over-the-road transporta-
tion of fluid milk was appropriate, the Board found that the differ-
ence in working time and conditions, method of payment, hiring
qualifications, and skill and experience requirements created a suffi-
clently distinct community of interest to identify the truckdrivers as
a functionally distinct group which may constitute a separate appro-
priate unit. In approving the requested unit, the Board noted “it is
not the Board’s function to compel all employees to be represented or
unrepresented at the same time or to require that a labor organization
represent employees it does not wish to represent, unless an appropri-
ate unit does not otherwise exist.”

The appropriateness of a separate unit of truckdrivers was also
considered in two cases involving contract logging operations in the
lumber industry.*® Although the primary function of the drivers was
to drive trucks of logs to the sawmill, the Board found that the drivers
also performed many other jobs at the wood show including brush
burning, driving other loading equipment and bulldozers, and work-
ing in the shop. The Board also noted the integrated nature of the
various job classifications at the logging location as well as the em-
ployer’s preference for hiring truckdrivers with woods experience. In
view of the community of interest shared with the other woods employ-
ees and the frequent transferring between job classifications, the Board
found that units limited to the drivers and repairmen were
inappropriate.

4. Construction Laborer Units

The Board, in the Butler case,* was for the first time presented with
question of whether a proposed single unit of laborers in the construc-
tion industry is appropriate where none of the other construction
employees of the employer are represented or requested to be
represented. The construction laborers, who performed heavy-duty
manual work at the construction site, were not required to have any
special skills or training and worked on a job-to-job basis for the
employer; being frequently transferred from one job to another. The

4 Olaridge Logging Co , 164 NLRB No. 147 ; Boyden Logging, 164 NLRB No, 148

R, B. Butler, Inc, 160 NLRB 1595. See also the following companion cases, Temple

Aassociates, 161 NLRB 1604 ; Vance & Thurmond General Contractors, 161 NLRB 1602,
B-W Construotion Co., 161 NLRB 1600,
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petitioning union was one that had traditionally represented laborers
engaged in construction work throughout the area and had many col-
lective-bargaining agreements covering employees who performed
substantially the same work as that of the employees in the requested
unit. The Board also noted that the employer has, at various times,
followed laborers’ wage scales established by area contracts and has
also used a laborers’ union hiring ‘hall as a source of employees for
one of his jobs. On other jobs, the employer has abided by the terms
and conditions of collective-bargaining contracts covering laborers,
which were followed in the area where the job was being performed.

Observing that although an overall unit is presumptively appro-
priate for the purposes.of collective-bargaining, the Act did not
compel labor organizations to seek representation in the most compre-
hensive grouping, but only in an appropriate unit, the Board viewed
the decision before it as limited to whether a separate unit of construc-
tion laborers is an appropriate unit for collective bargaining under
the Act. The Board found that in the construction industry collective
bargaining for groups of employees identified by function is an es-
tablished accommodation to the needs of the industry and of the
employees. And the fact that construction laborers have traditionally
been organized and represented by their separate union, which has
negotiated collective-bargaining agreements for such employees, sup-
ports the appropriateness of a unit of such employees. In view of this
functional distinctness, their substantially lower rate of pay, and their
traditional representation by the petitioner in the type of unit re-
quested, the Board held the laborers constituted “a readily identifiable
and homogeneous group with a community of interests separate and
apart from other employees,” and the requested unit was therefore
an appropriate unit under the Act.

5. Hotel Units

As a result of “much experience and better insight into the hotel-
motel industry” gained since issuance of its Arlington Hotel decision,™
the Board in Holiday Inn 5 overruled the holding of Ar#ington that
all hotel-motel operating personnel have such a high degree of func-
tional integration and mutuality of interests that they should be
grouped together for unit purposes. The Board recognized that its ex-
perience indicated that such a degree of integration of functions and
employee interests does not exist in every hotel or motel. It therefore
determined to consider each case on the facts peculiar to it in order to

%126 NLRB 400 (1960), Twenty-fifth Annual Report (1960), p. 42.

81 John Hammonds & Roy Winegardner d/b/a 77 Operating Company, d/b/a Holiday
Inn Restaurant, 160 NLRB 927.
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determine the true community of interest among particular employees.
Considering the functions and interests of the employees of a motel and
restaurant which formed a single business enterprise for jurisdiction
purposes, the Board concluded that their functions were not so inte-
grated as to preclude a finding that the restaurant employees form a
separate appropriate unit. It noted that although the motel and restau-
rant are under the same manager, they have separate immediate super-
vision, they have no employee interchange, and the functions of the
restaurant employees were clearly definable and separable from those
of the motel employees. The extent to which the restaurant provided
club rooms and banquet facilities for other than room guests further
emphasized the separation of functions. Under these circumstances, the
Board found a bargaining unit limited to the restaurant employees
was appropriate.

Consistent with the above holding, the Board in the Capitol Park
case 52 found that a unit limited to “blue collar’ workers in a coor-
dinated complex of high rise and townhouse apartment units was
appropriate. Relying on the reversal of Arlington Hotel in Holiday
Inn, supra, the Board distinguished decisions requiring the inclusion
of receptionists and rental clerks *® to find that in view of the type
of maintenance jobs performed by the employees, the lack of inter-
change with other employees dealing with the tenants and public,
as well as other differences in working conditions, the “blue collar”
workers shared a sufficient community of interest to warrant finding
them a separate bargaining unit.

6. Single-Location Units in Multiple-Location Enterprises

The basis for finding appropriate a unit of employees at a single
location of a retail chain or similar multiple-location enterprise
received further articulation by the Board in several decisions during
the year, including two in which courts of appeals had remanded
cases for further consideration by the Board. In Purity Food Stores,>
the Board found that the presumptive appropriateness of a single store
as the basic appropriate unit in a retail grocery chain operation had
not been overcome by evidence of centralized control of all the stores.
In finding that the employees of a single store were an appropriate
unit, the Board noted that it was not confronted with a multiple-
facility operation so integrated that separation of one store from the
others for purposes of collective bargaining would obstruct centralized
control and effective operations of the chain. The store in issue was
separated geographically from the others and served a different

52 Shannon & Luchs, Agents, Capitol Park One, 162 NLRB No. 130.

5 Mensh Corp , 159 NLRB 156 (1966).

54160 NLRB 651, on remand from the First Circuit, 354 F.2d 926, 150 NLRB 1523
(1965).
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trade area. It was thus found to be a distinct economic unit within
the overall operations. Noting the economic independence of. the store,
the Board observed that, as is customary in any chain operation,
employees in each store performed parallel as distinguished from
integrated functions, with the success or failure of one store in no
way determinative of the effectiveness of day-to-day operations at
any other store. The substantial autonomy of the store, both with
respect to normal operational matters and the local implementation
of chainwide policy, caused the employees to be closely and distinctly
related in location and function. Their common interests in relation
to their employer rendered the unit inherently apt for bargaining
purposes. In rejecting the contention that the autonomy of the store
was diminished because its management was subordinate to central
office executives, the Board found that the status of a chainstore as a
distinct economic unit is not dependent upon the identity of the
individual within a particular line of administration who is responsible
for exercising store level authority, but rather emanates fromthe fact
that decisions having no ‘relevance to other stores are and must be
made concerning operations of a particular store. Noting that “the
impact of any labor dispute in the . . . store is not likely to be felt
at Respondent’s other outlets which serve different markets,” the
Board expressed the view that to regard the “administrative structure
as defeating the appropriateness of the single-store unit would artifi-
cially disadvantage the organizational interests of these and other
chainstore employees, simply because their employer operates a chain
rather than a single-store enterprise.” Having thus considered all
relevant factors including the employer’s evidence and contentions
concerning the impact of centralized control, and the effect upon its
management control of its operations of the creation of a single-store
unit, the Board continued to adhere to its initial determination that
all full-time and part-time employees at the single store constituted
an appropriae bargaining unit.’

Another remanded case in which the Board, applying the principles
in Purity Food Stores, also reaffirmed its initial unit determination
upon similar considerations was Dawis Cafeteria.5® In explicating
the basis for its determination that separate units of employees at
each of two cafeterias located in the same county and within the same
administrative district of the employer were appropriate for collec-
tive-bargaining purposes, the Board noted the degree of functional
integration between the central office and all the employees in the chain

5 For court review of this decision see infra, p 144
50 160 NLRB 1141, on remand from the Fifth Circuit, 358 F 2d 98, 145 NLRB 82 (1963)
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as evidenced by central office record and payroll maintenance and
operating policy decisions. It nevertheless found that the existing
functional integration was not of a degree adequate to defeat the sep-
arate identity of the two cafeterias in view of the substantial autonomy
of each cafeteria and the operational freedom of the local management.
The Board concluded that the two cafeterias were each a distinct self-
contained economic unit and their geographic separation from the
others, lack of employee interchange and bargaining history, and the
fact that no labor organization sought to represent the employees on a
broader basis rendered separate units of employees at each of them an
appropriate unit for bargaining purposes. Rejecting, therefore, the
contention that to find appropriate single-cafeteria units would seg-
mentize and fragmentize into single units a completely and totally
integrated cafeteria chain operation, the Board affirmed its prior deci-
sion, expressing the view that it fully conforms with the provisions
of the Act and assures to employees their fullest freedom in exercising
their rights guaranteed under the Act. However, in Caribbean Restau-
rants,®” the Board found a single-restaurant unit inappropriate, in
view of what it found to be the highly integrated nature of the chain
operation under which the degree of centralized control exercised left
the individual restaurant managers with very little control over the
operation of their restaurants. It therefore concluded that the single
restaurant requested had lost its individual identity and did not con-
stitute a distinct self-contained economic unit whose employees could
constitute an appropriate unit.

The issue of appropriateness of a single-location unit was also pre-
sented in the context of an established history of bargaining on a
multiple-location basis. John's Bargain Stores® involved a request
to sever a unit of warehouse employees from a broader bargaining
unit which when established encompassed not only the warehouse, but
the five retail outlets then operated by the employer which the ware-
house served. The number of retail outlets serviced from the ware-
house had since increased to 50. The Board noted that it was abun-
dantly clear that the warehouse employees, engaged in different tasks
in a different location and under separate supervision, do enjoy a
separate community of interest distinct from the employees in the
retail outlets with whom they have no interchange. Absent the bar-
gaining history, the unit requested would be appropriate as a separate
warehouse unit under established precedent ; and the Board found that,
under the circumstances of the case, the bargaining history, consist-
ing of only the first contract negotiated after recognition upon a State
agency conducted card check, was not sufficient to tip the scales toward

5162 NLRB No. 60.
5160 NLRB 1519
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finding that the unit sought was not appropriate. In considering the
insufficiency of the bargaining history the Board also found the rela-
tionship was established when only a small portion of the present com-
plement of employees was employed and that the addition of subse-
quently acquired stores to the existing unit had resulted in a threefold
increase in the size of the unit. It rejected an attempted analogy to
the context of multiemployer bargaining where the Board’s deter-
minations have evaluated the intention of the parties to be bound by
group action. Policies concerning such a unit, being founded upon
consent, were held to have little bearing on an issue concerning sever-
ance from an established multiple-location unit.®

7. Inappropriateness of Separate Units After Merger
of Operations

Unit determinations to resolve disputes concerning the representa-
tion of employees doing identical work at the same location after merg-
er of separate operations were made by the Board in two cases where
the employees had been represented in separate units prior to the merg-
er. In Panda Terminals © the economically motivated consolidation
of freight handling operations at a single facility, which had thereto-
fore been handled at separate facilities, resulted in competing claims
by each of the unions to the right to represent all the employees en-
gaged in the combined freight handling functions. The work per-
formed at the combined terminal was identical to that previously
handled at each of the two separate facilities except that the volume
was vastly increased. The Board rejected the contentions of each of
the unions that the expanded operations constituted an accretion to
its bargaining unit and that its current contract was, therefore, a bar

" to the petition. Similar contentions that the consolidation constituted
merely a relocation of business with a subsequent expansion was also
rejected by the Board’s finding that “the consolidation of the two ter-
minal operations . . . is comparable to an entirely new operation.”
Under these circumstances, the Board directed an election in a unit
encompassing all the freight handlers. The same conclusion was
reached in Cutler-Hammer ® where, because of the merger of tool de-
sign and machine design operations, previously established separate
units of designers and draftsmen engaged in each of the operations
were found to be no longer appropriate. Considering the similarity of
conditions of employment of the employees after the merger, including

% Chairman McCulloch and Members Fanning, Jenkins, and Zagoria for the majority
Member Brown, digsenting, would find the multistore bargaining history controlling and
dismiss the petition.

% 161 NLRB 1215.
€161 NLRB 1627.
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the significance of dual assignment of tool designers and machine de-
signers to the same project without regard for the cleavage in job func-
tions previously existing, the Board found the previously established
separate units for the two types of designers and draftsmen no longer
appropriate, and that only a single unit encompassing all such employ-
ees was appropriate.

8. Other Unit Issues

a. Employee Status of “Guards”

The prohibition of section 9(b) (8) of the Act against Board certi-
fication of a labor organization as representative of a bargaining unit
-of guards, if the organization admits to membership employees other
than guards,® required the Board again this year to determine the em-
ployee status of individuals alleged to be guards in order to resolve
the appropriateness of their inclusion in a unit requested by such a
nonguard labor organization. In the American Telegraph case,’ the
status as guards of employees engaged in furnishing protective serv-
ices against industrial process interruption, fire, and unlawful entry
onto premises, by means of electric, electronic, and electromagnetic
devices installed and maintained by them, was resolved by the Board.
Those employees who were uniformed, were armed, and had special
police commissions from the local authorities were, of course, clearly
guards. The employer, however, contended that those employees who
monitored signals received at the central station and those responsible
for new installations, periodic inspection, and maintenance and repair
of equipment were also guards, since the integrated nature of the
operation required all servicemen in any way associated with modern
protective techniques to be classified as guards under the Act. The
Board reaffirmed its agreement with established precedent ¢* holding
that the concept of guard under the statute is not limited to one who
guards the premises of his own employer, but included those who en-
force rules to protect the property of any employer or the safety of

persons on the property. It concluded, however, that those employees -

who merely worked on the installation and maintenance of the protec-
tive equipment did not come within the statutory definition of guards

62 Sec. 9(b) (3) reads in pertinent part as follows . “That the Board shall not . . . decide
that any unit is appropriate for such purposes if it includes, together with other employees,
any individual employed as a guard to enforce against employees and other persons rules
to protect property of the employer or to protect the safety of persons on the employer’s
premises ; but no labor organization shall be certified as the representative of employees
in a bargaining unit of guards if such organjzation admits to membership, or is affiliated
directly or indirectly with an organization which admits to membership, employees other
than guards.”

83 American District Telegraph Co., 160 NLRB 1130.

% N L.R.B. v American District Telegraph Co., 205 F.2d 86 (C.A. 3).
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as they were not engaged in enforcing rules to protect property or the
safety of persons on the employer’s premises. For the same reason,
those employees whose work was confined to the monitoring of signals
at the central stations were held not to be guards. In another case,®
yardmen working at a petroleum storage and distribution center were
found not to be guards, notwithstanding their weekend assignment to
work as guards on a rotating basis. The employees in question were
the only employees in the total work complement, other than clerical
employees, who were not concededly guards. The time the yardmen
spent on guard duties was found to be only 13 percent of their work-
time, and while on guard duty the only other employees present were
two other admitted guards with whom they worked. The yardmen
were found not to be guards within the meaning of section 9(b) (3)
since, in the Board view, they were not required to make rounds when
employees were working and spent a comparatively small portion of
their working time performing this function, thereby preventing their
being in a position where there might be a conflict between loyalty to
fellow union members and duty to employer.

b. Managerial Status of Engineers

The employer’s contention that certain engineers whose representa-
tion was sought were not employees because they performed duties of
a managerial or supervisory character, was presented the Board in
Westinghouse.® The engineers’ job duties were assigned with reference
to specific customer job orders relating to the sale, installation, and
service of electric generating machinery and equipment. Their work
and responsibilities, performed almost entirely without supervision at
customer’s sites, varied with the contract requirements providing for
technical supervision of the job only, or for the responsibility for the
entire project work including material and labor. Although in the
former circumstances the engineers cooperate with the customer in
scheduling, planning, and task performance sequence, all implemented
by necessary technical instructions, only in the latter situation does the
engineer’s duty include the purchasing of material, the hiring of neces-
sary craftsmen and line supervisors, and the assumption of managerial
detail and responsibilities. Under these circumstances, the Board
found that the engineers engaged in performance of contracts calling
for technical services did not function in a managerial capacity,
whereas engineers assigned as leadmen on the labor contract projects
did have duties and responsibilities “clearly supervisory in char-
acter” which established their supervisory status under the Act.

% New England Tank Cleaning Co., 161 NLRB 1474
% Westinghouse Electric Corp., 163 NLRB No. 96.
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The Board, however, rejected the contention that those engineers
who had functioned as lead engineers on labor contract projects
should be wholly excluded from the unit. The Board noted that the
record revealed that the supervisory jobs were intermittent and “not
regularly and closely intermingled with their nonsupervisory work
activity.” And that even when so employed the engineers’ right to exer-
cise supervisory authority did not extend to other engineers but was
limited rather to nonprofessional craft employees hired for the project.
In accordance with the principle established in the G'reat Western
Sugar case,’” where the seasonal supervisors are included in the unit
only with respect to their rank-and-file duties, the Board granted the
engineers who were primarily attached to the nonsupervisory force
the right to representation limited to those portions of their time
they were employed in nonsupervisory engineering work. The de-
marcation for voting eligibility and inclusion in the unit were for
those who, during the 12 months preceding the date of decision,
spent 50 percent or more of their working time performing nonsuper-
visory duties.

c. Job Corps Units

Evolving forms of enterprises and the new employee relationships
and activities which they sometimes develop presented the Board dur-
ing the year with the question of the employee grouping at Job Corps
centers which were appropriate units for bargaining purposes.®®
These centers, conducted by private firms under contract with the
Office of Economic Opportunity, a Federal Government agency, are
vocation oriented schools for resident corpsmen designed to prepare
them for work and social participation. This objective is sought to be
accomplished through a total environmental approach in which the
corpsmen receive teaching instruction and advice and counseling
from the employees, many of whom live at the center, in a manner
whereby those efforts are coordinated and integrated for maximum
effectiveness. In view of this coordinated and integrated program, the
Board found that the duties and functions of the teachers, resident
advisors, and counselors were similar and closely related, creating a
community of interest shared by all those employees. It therefore found
that a unit encompassing all employees in those categories was the
only appropriate unit for such a center.

d. Contract Employees

In the Manpower case,® the Board was called upon to determine
whether employees supplied under contract, to an employer utilizing
%1137 NLRB 551 (1962), Twenty-seventh Annual Report (1962), pp 75-76.

& Trawming Corp. of America, 162 NLRB No. 28 ; Federal Electric Corp., 162 NLRB No. 42.
® Manpower, Inc., of Shelby County, 164 NLRB No, 37.
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them in his daily operations in lieu of hiring employees on his own
payroll, are to be considered employees of the contracting parties as
joint employers, and,.if so, whether they may constitute a separate
appropriate unit. The employees, truckdrivers, were supplied pur-
suant to an oral agreement terminable at will by either party. The
supplying party paid the drivers and had sole discretion as to their
rates. The party utilizing their services paid for them in accordance
with an agreed contract-rate schedule based upon the number of miles
driven. Rejecting the contention that the employees were employed
solely by the supplier, the Board found the parties were joint em-
ployers in that they both take part in determining matters concerning
essential terms and conditions of employment, qualifications for the
job, and method and means whereby the job is performed. The Board,
therefore, found that all drivers employed by the joint employers
constituted an appropriate unit and accordingly directed an election.

D. Conduct of Representation Elections

Section 9(c) (1) of the Act provides that if, upon a petition filed,
a question of representation exists, the Board must resolve it through
an election by secret ballot. The election details are left to the Board.
Such matters as voting eligibility, timing of elections, and standards
of election conduct are subject to rules laid down in the Board’s Rules
and Regulations and in its decisions. Board elections are conducted in
accordance with strict standards designed to assure that the participat-
ing employees have an opportunity to determine, and to register a free
and untrammeled choice in the selection of, a bargaining representa-
tive. Any party to an election who believes that the standards have not
been met may file timely objections to the election with the regional
director under whose supervision it was held. In that event, the
regional director may, as the situation warrants, either make an
administrative investigation of the objections or hold a formal hearing
to develop a record as the basis for decision. If the election was held
pursuant to a consent-election agreement authorizing a determination
by the regional director, the regional - director will then issue a decision
on the objections which is final.” If the election was held pursuant to
a consent agreement authorizing a determination by the Board, the
regional director will then issue a report on objections which is then
subject to exceptions by the parties and decision by the Board.”* How-
ever, if the election was one directed by the Board,” the regional
director may either (1) make a report on the objections, subject to

7 Rules and Regulations, sec. 102.62(a).

7 Rules and Regulations, secs. 102 62(b), 102.69 (¢).
7 Rules and Regulations, secs. 102.62, 102 67.
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exceptions with the decision to be made by the Board, or (2) dispose
of the issues by issuing a decision, which is then subject to limited
review by the Board.”

1. Eligibility To Vote in Oilfield Employees Unit

Although the determination of the scope and composition of the
unit appropriate for representation serves to define the employee cate-
gories eligible to vote in the election, the current status of the employ-
ment relationship may further define voter eligibility. Two cases in
which the transitory nature of the employment and high turnover
among the employees in the unit found appropriate required the Board
to give special consideration to this type of voter eligibility formula
involved elections to be conducted in units composed of derrickmen,
motormen, and floorhands of oil drilling operations. These employees
are also referred to as roughnecks. In examining the employer’s mode
of operations in one case ™ to determine the most appropriate formula,
the Board noted the drilling rigs were currently being used to perform
development work at various locations in proven oilfields covering
a very large geographic area.”> As new crews were assembled for each
job at which the rig was placed the length of employment varied in
accordance with the time required to complete the drilling job, an
average of about 18 days. This relatively short amount of time spent
on a drilling job, added to the fact that many of those employed were
transients who did not seek continuous employment, caused a high
turnover among the employees. During the preceding year the em-
ployer’s roughnecks had worked only an average time of 34 days and
almost one-half had voluntarily quit their employment before comple-
tion of the job for which they had been employed.

Finding that the employment practice in the oil well drilling indus-
try differs substantially from that of other industries, the Board sought
to devise an eligibility formula which would “protect and give full
effect to the voting rights of those employees who have a reasonable
expectancy of future employment” with the employer, and yet not be
so broad as to “permit the question of union representation to be
decided by those individuals who have no likelihood of reemployment.”
The Board viewed the petitioning union’s eligibility proposal, which
would permit all those having had 10 days’ employment during the
past fiscal year to vote, as being too broad, and the employer’s proposal
to limit voting to those employed at the time of the direction of election
as too narrow. The Board resolved the issue by limiting eligibility to

7 Rules and Regulations, secs. 102 69 (¢), 102.69 (e).

7% Hondo Drilling Co. N.8 L., 164 NLRB No. 67.

76 The employer operated in the Permian Basin located in West Texas and Bast New
Mezxico which encompassed some 95,000 square miles.
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all employees in the unit who were on the payroll preceding issuance
of the direction of election, as well as those who had worked for the
employer for a minimum of 10 working days during the 90-calendar-
day period preceding that date. However, employees who had been
terminated for cause or voluntarily quit prior to the completion of
their job were excluded as the employer’s practice precluded their
eligibility for reemployment. The same formula was employed in a
very similar companion case "¢ where the only difference was somewhat
greater length of employment on the job, which frequently consisted
of 60 to 70 days at one location.

2. Name and Address Lists of Eligible Voters

The Board’s rule announced last year in the Zzcelsior Underwear
decision,”” requiring that a list of names and addresses of all eligible
voters be made available to all parties to an election in order to facili-
tate campaign communications and thereby assure an informed elec-
torate, was the subject of further construction in the course of this
fiscal year in a number of cases in which the alleged failure to comply
with the requirements of the rule was alleged as a basis for setting aside
the election. In British Auto Parts,” the Board rejected the employer’s
contention that the rule was invalid and ordered an election set aside
upon finding that its actions in leaving it to the employees, if they
chose to do so, to send their names and addresses to the Board did not
constitute compliance with the rule. The employer had sent each em-
ployee a letter informing him that the Board had requested this
information in order to make it available to the union and enclosed
an envelope addressed to the regional director for the employee’s use
should he desire to forward his address. A similar result was reached
in another case " where the employer posted a notice informing em-
ployees of its reasons for refusing to comply with the requirement and
furnishing the addresses of the unions so the employees who wished
to do so could communicate with them. In Crane Packing *° and Swift
& Co., the Board rejected the employers’ contentions that there was
no need for the list since there were ample other means of communica-
ting with the employees involved. The Board emphasized that the rule
was designed to “insure the opportunity of all employees to be
reached by all parties” even assuming the availability of other avenues
by which the parties “might be able to communicate with employees.”

% Carl B King Drilling Co, 164 NLRB No. 68.

7156 NLRB 1236 (1966), Thirty-first Annual Report (1966), pp. 61-63.
8 Britig8h Auto Parts, 160 NLRB 239.

™ Montgomery Ward & Co., 160 NLRB 1188

8 3160 NLRB 164.
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It found no justification for permitting employers to decide for them-
selves in each case whether a “need” for the list exists.®

Other cases involved the late submission of the required list, and
the effect to be accorded errors in the list. In two cases ® the Board
found in each instance that a delay in submission of the list beyond the
due date specified in the direction of the election did not under the
circumstances justify setting aside the election. In the first case, the
delay was occasioned by negotiations between the parties which might
have made the election unnecessary. In the second, it was by agreement
of the parties that the list would be delivered at a preelection confer-
ence. In each instance, however, the list was in fact in' the hands of all
parties more than 10 days prior to the election. The Board found suffi-
cient opportunity to communicate with the employees in both cases
and substantial compliance with the requirements of the Zxcelsior rule.
The list timely furnished by the employer in Valley Die Cast ®* was
objected to as inadequate when some letters mailed by the union to the
addresses provided were returned because of incorrect and inadequate
addresses. Immediately upon being informed of the errors in the list,
the employer sought to obtain from the employees correct and updated
information which was then supplied to the petitioning union. The
list had been clerically compiled from the employer’s master file of
employees’ addresses and there was no evidence of negligence on the
part of the employer in its preparation. The Board approved the re-
gional director’s overruling of the objection based upon the inaccu-
racies in the list, finding that “ the employer made a full and prompt
disclosure of all information available and maintained by it in ac-
cordance with its traditional and uniform business practice.”

3. Authority to Define Unit Through Rulings on Challenges

The solution of challenges interposed to the ballot of an individ-
ual on the ground that he is not eligible to vote often requires a deter-
mination of unit coverage in specific terms. In two cases decided during
the year, the authority of the regional director or Board to interpret
and define the unit agreed upon and consented to by the parties was
brought into question under specific circumstances. In one case ® the
employer and union had entered into an agreement for a consent elec-
tion defining the unit as “all production and maintenance employees”
and providing that the determination of the regional director as to
questions of eligibility of voters would be final and binding. The ballots
of two brothers of the owner of the employing company were chal-

8 Swift & Co , supra
N:’ g:ited States Consumer Products, 164 NLRB No 158; Program Aids Co, 163 NLRB

8 160 NLRB 1881,
8 Mitchiyoshi Uyeda, d/b/a Udaco Mjg Co., 164 NLRB No. 84,
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lenged on the ground they were supervisors, and later also because
they were relatives of the owner. The regional director’s decision sus-
taining the challenges on the ground of the special status of the
brothers as sharing a community of interest with the employer was
challenged on the ground that the agreement as to the unit was con-
trolling upon the regional director and limited his powers by permit-
ting no deviation from the stipulated unit. As the brothers were con-
cededly production employees, and therefore literally within the unit,
it was contended that the exclusion of their votes invalidated the
certification. In rejecting this contention and sustaining the regional
director’s exclusion of the ballots of the brothers, the Board noted
that section 9(b) of the Act grants the Board broad authority to
determine the appropriate unit, and section 9(c) (4), which authorizés
elections by consent agreement, specifically provides that such elections
be held “in conformity with regulations and rules of decisions of the
Board.” The Board noted that the stipulated unit was only defined in
general terms and not in terms of the specific employees. As such it
defined only the composition of the unit, but did not resolve questions
which might arise concerning the eligibility to vote. In exercising his
authority to determine eligibility pursuant to the challenges, the
regional director had the duty to investigate and determine the voting
eligibility of the employees and apply Board precedent in resolving the
issues. Considering the facts relating to the brothers’ status, the Board
sustained the ruling that they were ineligible to vote. In the other
case,*® however, the Board held that the challenged ballot of an em-
ployee could not be counted since her work classification was not
embraced by any of the five classifications specifically stipulated to by
the parties for inclusion in the unit. The Board noted that the stipu-
lated unit was described only in terms of the specific classifications and
had no generic description. It found that the failure of the parties to
include the classification of the challenged employee “clearly indicates
their intention that such a classification should zo¢ be a part of the unit
complement.” It rejected the view that since the parties had neither
included nor excluded that classification, their failure to specify its
unit placement requires that the Board make this determination.

4. Conduct Affecting Elections

An election will be set aside, and a new election directed, if the elec-
tion campaign was accompanied by conduct which, in the Board’s view,
created an atmosphere of confusion, or fear of reprisals, which inter-
fered with the employees’ exercise of their freedom of choice of a
representative as guaranteed by the Act. In evaluating the interference
resulting from specific conduct, the Board does not attempt to assess

8 Sedgwick Furmiure, 161 NLRB 304

295-318 O - 68 - 6
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its actual effect on the employees, but rather concerns itself with
whether it is reasonable to conclude that the conduct tended to prevent
the free formation and expression of the employees’ choice. In making
this evaluation the Board treats each case on its facts, taking an ad hoc
rather than a per se approach in resolution of the issues.

a. Preelection Assistance

Participation in an election by a union to which the employer had
rendered unremedied illegal assistance was held by the Board in the
Weather Seal case®” to be grounds for setting aside the election. In
this consolidated unfair labor practice and representation proceeding,
the Board found that the employer had rendered assistance to one of
two unions attempting to organize its employees by soliciting some of
them to assist the union, and by warning employees of the detrimental
effects in the event of selection of the other union. The Board found
it was clear that the assisted union appeared on the ballot and partic-
ipated in the election at a time when illegal assistance had not been
corrected. It concluded that, although all the events constituting un-
lawful assistance occurred prior to the filing of the petition, “it can-
not be said that the election was fairly and properly conducted or that
the results of the election represent the freely expressed desires of
the employees.” Although noting that the participation in the election
by the assisted union was not specifically alleged as an objection, the
Board concluded that since the effects of the assistance had not been
remedied, it was compelled to consider the presence of that union on
the ballot as sufficiently serious in the present case to require that the
election be set aside and conducted again at such time as the regional
director is satisfied that the effect of the unlawful assistance had been
dissipated.®® .
b. Preelection Benefits

In two cases decided during the report year, the Board was called
upon to rule upon objections that benefits granted by the employer to
the employees prior to the election were cause for setting aside the
election. In one case,* the employer during the course of negotiations
with the incumbent union had agreed to make certain reclassifications
carrying with them increased earnings not to be considered as part of
the wage increase which was one of the subjects of negotiations. There-

# 161 NLRB 1226,

8 Relying on Reliance Steel Products, 135 NLRB 730 (1962), to sustain setting aside
the election as part of the remedy of an 8(a) (2) violation, the Board distinguished the
court denial of enforcement of that declslgn (322 F.2d 49 (C.A. §), Twenty-ninth Annual
Report (1964), p. 131) insofar that in this case no certification had issued and it was the
participation in the election of the assisted union, not the unfair labor practices themselves,

which rendered the election 1nvalid.
8 Bud Radio, Inc., 165 NLRB No. 25.
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after the agreement reached was rejected by the employees and, not-
withstanding the filing of a decertification petition, the employer and
the union signed a memorandum of agreement. While the election was
pending, the employer announced that the new contract would be
effective retroactively should the union be recertified after the decertifi-
cation election. The reclassifications were also put into effect since they
were designed primarily to induce certain difficult-to-replace em-
ployees to remain with the employer. A copy of the memorandum of
agreement was also sent each employee by the union. Rejecting the ob-
jections filed when the union won the election, the Board found that
the employer’s bulletin and the union’s letter concerning the memo-
randum were neither misleading nor coercive, as it was merely the
formal acknowledgment of the parties of the terms agreed upon well
in advance of the filing of the petition. Under these circumstances,
the Board found that neither the memorandum nor its publication
was objectionable conduct. It also found that the reclassifications, dis-
cussed between the parties during negotiations prior to the critical
period and put into effect for the sound business reason of retaining
employees difficult to replace, did not affect the results of the election
and would not warrant setting it aside. The other case *® involved an
initial organization attempt where the union’s campaign was keyed
largely on a pay-rate issue which the employer was not free to change
without the approval of NASA, to whom it had contracted services
which would include the pay adjustment as a reimbursable item. The
employer had in fact been negotiating with NASA for a change in
the pay schedule since long before the organizing campaign began,
but had been unable to obtain a final resolution of the matter. Upon
approval of the wage adjustment by NASA, it was announced imme-
diately to be effective shortly thereafter. Although the announcement
was only a few days before the election, the Board concluded that since
sanction of the wage adjustment was not a matter within the determi-
nation or discretion of the employer, but was wholly in the control
of the Government agency and was effected only after being authorized
and approved by that agency, the approval of the wage adjustment
could not be deemed objectionable. The Board likewise found the
timing of the announcement to be unobjectionable, particularly where
the union had stressed the pay issue and its resolution had been sought
by the employer who could not have acted earlier.

c. Peerless Plywood Rules

In determining whether preelection propaganda has interfered with
the results of an election the Board looks not only to the content of

% North American Aviation, 162 NLRB No 159.
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the propaganda, but also to the circumstances in which it was delivered.
One limit upon the circumstances under which propaganda is dissemi-
nated is the Peerless Plywood rule °* restraining parties from making
speeches to massed assemblies of employees on company time within
24 hours of the election, even though such speech may otherwise be
nonobjectionable. The applicability of the rule in one case involved
resolution of the term “massed assemblies” of employees. In H oney-
well,* durmg the perlod between a split-hours election, a supervisor
stopped six employees at their work stations to ask bhem if they had
any question concerning an employer fact sheet distributed earlier.
Although none raised any questions, the supervisor continued to talk
to the employees and read and commented to them as a group for the
114 hours until they were ready to go to vote. The meeting, conducted
with the knowledge and acquiescence of higher management, was on
company time and the payment for the hours so utilized was charged
to “employee welfare.” In concluding that these circumstances con-
stituted a meeting within the prohibition of the Peerless Plywood rule,
the Board noted that the rule was designed to absolutely bar during the
24-hour preelection period the use of company time for campaign
speeches in any form, specifically including electioneering of the type
involved. The Board also was of the view that the six employees con-
stituted a massed assembly within the intent of the rule, and rejected
the contention that because only a single section of the employees was
involved, constituting but a small percentage of all eligible voters, the
speech was not sufficient to have affected the election result. The Board
concluded that strict adherence to the Peerless Plywood regulation
must continue to be required in the interest of promoting fair elec-
tions.?* In another case,’ a speech and comment made to a group of
employees on their lunch hour, by union representatives on the
premises for reasons unrelated to the election, was found not to be a
violation even though the incident occurred only 3 hours prior to the
election. The speech consisted of advice to the employees as to when
and where to vote and, in response to employee 1 1nqu1r1es, discussion of
. benefits the union clalmed the employees would receive if the union
were selected. Noting the extemporaneous nature of the speech, the
employees’ voluntary attendance, and the fact that, starting on the
employees’ own time, it ran over into company time for only a few
moments with no member of management present, the Board found

91107 NLRB 427 (1953), Nineteenth Annual Report (1954), p. 85.

92 Honeywell Incorporated, 162 NLRB No. 10.

% Chairman McCulloch and Members Brown and Zagoria for the majority. Members
Fanning and Jenkins, dissenting, were of the view that the 6 employees of a unit of 266
eligible voters should not be viewed as coming within the “massed assembly” concept of
Peerless Plywood, and the speech, not being otherwise coercive, should not be ground for

setting aside the election.
" Nebraska Consolidated Mills, 165 NLRB No. 60.
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that the conduct did not require setting aside the election. It em-
phasized that the Peerless Pliwood regulation does not apply “if the
employee attendance is voluntary and on the employees own time,”
and that any extension of the speech into company time in this case
was accidental and inconsequential.

The attempted invocation of Peerless Plywood by a supervisory
employee against union organizational activities was found in the
General Electric case® to be grounds for setting aside the election.
Two days before the election the plant manager had told the employees
that the Board rule prohibited campaigning, whether by meetings, the
distribution of campaign material, or the contact of employees, within
24 hours before the election. Finding that the manager’s statement
was an erroneous interpretation of the Board’s law, the Board noted
that “its mischief lies not so much in being a misrepresentation of some
material fact having relevant bearing on terms and conditions of em-
ployment, . . . but in being an unwarranted interference with an em-
ployee’s right to receive all lawful communications reasonably con-
cerned with the election,” In the Board’s view, the statement
erroneously construing the rule as applicable to the distribution of
literature could have led to the rejection of literature attempted to be
distributed by the petitioner and other employees during the
important hours immediately preceding the election.

d. Election Propaganda

In determining whether an election should be set aside because in its
campaign propaganda a party has misrepresented pertinent facts, the
Board balances the right of the employees to an informed choice of a
bargaining representative and the rights of the parties to wage a free
and vigorous campaign with all the normal tools of legitimate elec-
tioneering. Consequently, it has held that an election will be set aside
where there has been a misrepresentation, or similar campaign trickery,
which involves a substantial departure from the truth, but will not be
set aside on the basis of propaganda where the message to be conveyed
was merely inartistically or vaguely worded, or subject to different
interpretations.®®

This criterion applied to a number of cases decided by the Board
in the course of the report year in which disrupting misrepresentations
were alleged to have been made. Among them were Ore-Ida Foods **
and Jones & Laughlin.®® In the Ore-Ida case, an election circular was

%161 NLRB 618.
. °°5§{ollywood Ceramics Co., 140 NLRB 221 (1962), Twenty-eighth Annual Report (1963),
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delivered to the employees’ homes the night before the election by one
of the two unions involved in the election. The circular represented
that in the course of negotiations with the employer concerning
another unit at the same plant the employer had offered a “47 cent
per hour increase in wages and benefits over the next three years.”
The computation, based in part upon a calculated mileage increase,
was overstated since the union had overestimated the miles per month
driven and overlooked the fact that the pay increase was divided be-
tween the two employees required to man the truck, rather than ac-
cruing to each. The Board set aside the election on the ground that the
letter was inaccurate and misleading as to a wage offer-the union had
obtained for another bargaining unit at the same plant. In view of the
union’s failure to indicate the basis of calculation, the employees were
unable to evaluate on their own the validity of the claim, and the late
distribution precluded the employer or the other union from making
any effective reply prior to the election. In Jones & Laughlin, the em-
ployer had conducted an-extensive campaign in opposition to the or-
ganization of its industrial supply warehouse employees, including
many speeches and the distribution of election material. In these let-
ters he had referred to the fact that in one of its comparable ware-
houses the union contract called for a 40-hour week, whereas the em-
ployees here were working a 45-hour scheduled week. Concurrent
statements by a supervisor asserted that the possible effects of unioni-
zation on job classifications, as well as the resolution of the overtime
issue, “would be between the union and the company.” In finding that
the letter and speeches did not transcend the permissible bounds of
campaign propaganda, the Board rejected the contention that the
employer was attempting to instill fear in the employees that designat-
ing the union would result in unilateral action by the employer ad-
versely affecting overtime benefits. In the Board’s view, however, the
employees were not told that the loss of overtime was the unavoidable
consequence of unionization. Similarly the evidence adduced with re-
spect to the alleged supervisory threats was found not to establish
the presence of a wide-based effort to create among the employees a
pervasive fear that election of the union would work adverse eco-
nomic results.®®

The union’s offer to employees to waive initiation fees for those
applying for membership or joining before an election was considered
by the Board * under circumstances leading to a reconsideration of its

% Chairman McCulloch and Members Fanning and Jenkins for the majority. Members
Brown and Zagoria, dissenting, would find that the speeches and letters warranted direc-
tion of a new election since they contained threats that if the employees selected the union,
the employer would retallate by abrogating its existing overtime policy and thereby

eliminate economic benefits.
1 Dit-Mco, Inc., 163 NLRB No. 147.
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decision in Zobue Bros.2 In Lobue, the Board had held that it would
set aside an election if a preelection offer of reduced initiation fees to
employees who later joined the union was made contingent upon the
results of the election. Although finding no basis for setting aside the
election under the circumstances of the case under consideration, since
Lobue was plainly distinguishable, the Board expressed the view that
“no real distinction exists between a situation where the union offers
to waive or reduce the initiation fees, but nothing is said about the
election results, and one where . . . the waiver is expressly condi-
tioned on the outcome of the election.” It concluded that the employees
would recognize as a practical matter that the waived or reduced initia-
tion fee could become of value only if the union wins the election.
Since the employee will not be required to pay because of the union
promise if the union wins, and he would similarly be under no obliga-
tion to pay if the union lost, the Board concluded it was completely .
illogical to characterize as improper inducement or coercion to vote
“Yes” a waiver of something that can be avoided simply by voting
“No.” The Board further reasoned that “an employee who did not
want the union to represent him would hardly be likely to vote for the
union just because there would be no initial cost involved in obtaining
membership. Since an election resulting in the union’s defeat would
entail not only no initial cost, but also insure that no dues would have
to be paid as a condition of employment, the financial inducement, if
a factor at all, would be in the direction of a vote against the union,
rather than for it.” The Board, therefore, concluded that waiver of
union initiation fees, whether contingent upon the results of an election
or not, had no improper effect on the freedom of choice and did not
constitute a basis for setting aside an election. It accordingly overruled
Lobue Bros. and subsequent cases to the extent inconsistent.

Several other cases involved employer statements concerning the
impact of unionization upon existing pension and retirement plans.
In Humble 0il,? the Board set aside an election on the basis of the em-
ployer’s description of a new retirement plan for employees which
described the eligibility requirements as including representation by
the incumbent union which had negotiated the plan. Although there
was no publicity during the election concerning the conditioning of
eligibility on continued representation by the incumbent union, the
Board found it necessary to consider whether the existence of such a
retirement plan was a ground for setting aside the election. Noting
that it had held that an employer who maintains such a pension plan
thereby violates section 8(a) (1), the Board viewed it as clear that the
employees in the unit could reasonably believe that if they selected a

8 Lobue Bros., 109 NLRB 1182 (1954), Twentieth Annual Report (1955), p. 64.
3 Humble 0il & Réfining Co., 160 NLRB 1088. :
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different union as their bargaining representative, or voted against
representation, they would not be entitled to retirement benefits under
the plan. It, therefore, set aside the election upon the basis of inter-
ference of the plan with the free choice of representatives. In other
‘cases,* however, the Board found that setting aside an election was
not required although the employer had informed the employees that
if the union were selected as bargaining representative, an existing se-
curity and saving plan would be terminated with the forfeiture of all
accrued benefits. The plan was a voluntary participation plan which
permitted continuation of benefits after selection of a union represent-
ative providing the employee were not thereupon automatically
covered by an existing multiplant bargaining agreement. The petition-
ing union was an incumbent at other plants of the employer and its
multiplant contract contained a savings program which implicitly pre-
cluded participation in other plans. As the multiplant contract pro-
vided that any newly certified local of the union would automatically
come under its coverage, the Board concluded that there was no dis-
cretion in the employer as to whether to continue or terminate the
voluntary plan upon the selection of this union petitioner. The em-
ployer, therefore, was found not to have interfered with the freedom
of choice of the employees by informing them of the factual contents
of the plan and the past practices of the parties, and did not thereby
threaten them with reprisals in the event of selection of the union.
The recurrent issue of campaign appeals to factors of race were con-
sidered by the Board in several cases during the year.® One such case
was Baltimore Luggage,® where the employer, in an attack on the va-
lidity of a certification which it refused to recognize, alleged the union
had injected improper racial considerations into the preelection cam-
paign. In rejecting the allegations, the Board stated the rationale of
its approach to racially oriented propaganda in the following words:
. in Sewell, we did not lay down the rule that parties would be forbidden to
discuss race in representation elections. Rather, we set aside an election because
the campaign arguments were inflammatory in character, setting race against
race—an appeal to animosity rather than to consideration of economic and
social conditions and circumstances and of possible actions to deal with them. On
the other hand, in Archer Leundry Company, 150 NLRB 1427, and Aristocrat
Linen Supply Co., Inc.,, 150 NLRB 1448, we declined to set aside elections in
which racial propaganda was utilized because of the different context and dif-

fering objectives. In our view, the key to the problem lies in a recognition of
the relationship between economic security and social goals. . . .

4 Qeneral ‘Blectrio Co., 161 NLRB 615; 161 NLRB 614; 161 NLRB 611; 161 NLRB 612.

5 See Thirty-first Annual Report (1966), pp. 66-67; Thirtieth Annual Report (1965),
p. 52, Twenty-eighth Annual Report (1963), pp. 58-59.

%162 NLRB No. 113.
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In short, campaign material of this type is directed at undoing disadvantages
historically imposed [generally unlawfully] upon Negroes because of their race,
through an appeal to collective action of the disadvantaged. The choice of racial
basis for concerted action has been made, not by the victims who organize to seek
redress, but by those who use race as a basis to impose the disadvantage. The
fact that those selected for disadvantage are chosen by race can hardly justify,
on some ‘‘two wrongs don’t make a right” theory, preventing collective action on
the basis of their race to overcome the disadvantage. For to prohibit reasonable,
noninflammatory appeals to the solidarity and economic interests of such a ra-
cial group, where its initial selection by others was on a racial basis, would
allow an originally wrongful action to become immune to correction because of
its original wrongfulness,

* * * * * * *

Traditionally, trade unions have sought to unify groups of employees by
focusing group attention on common problems and to further the acceptance of
union spokesmen by emphasizing the extent to which the spokesmen have
identified themselves with those problems. To hold that this traditional approach
may not be utilized because of the ethnic composition of the work force might
itself be discriminatory. . . . While the employees to whom this appeal is ad-
dresséd are the best judge of it, we do not consider the argument unreasonable or
irrelevant and we further conclude that it was not intemperately presented to
the electorate in this case. [Footnotes omitted.]

The petitioner’s use of racial propaganda in the Hobco case ™ was also
held not to constitute a basis for setting aside an election, where the
Board had found that it was not designed to inflame racial hatred, but
rather was designed to encourage racial economic betterment through
concerted activity. The union’s organizational campaign, among a
work force composed entirely of Negroes, included speeches by ecivil
rights leaders which endorsed the organizational efforts of the union
and emphasized the need for racial self-consciousness to obtain better
working conditions. The community in which the plant was located
was almost all Negro, and racial identification, and its relation to the
campaign, was a topic of discussion and propaganda both for and

against union representation, but neither side exceeded permissible
bounds.

7 Hobco Mfg. Co., 164 NLRB No. 118. !




VI

Unfair Labor Practices

The Board is empowered under section 10(a) of the Act “to prevent
any person from engaging in any unfair labor practice (listed in section
8) affecting commerce.” In general, section 8 prohibits an employer
or a union or their agents from engaging in certain specified types of
activity which Congress has designated as unfair labor practices. The
Board, however, may not act to prevent or remedy such activities until
a charge of an unfair labor practice has been filed with it. Such
charges may be filed by an employer, an employee, a labor organiza-
tion, or any other person irrespective of any interest he might have in
the matter. They are filed with the regional office of the Board in the
area where the alleged unfair labor practice occurred.

This chapter deals with decisions of the Board during the 1967
fiscal year which involved novel questions or set precedents which

may be of substantial importance in the future administration of the
Act. )

A. Employer Interference With Employee Rights

Section 8(a) (1) of the Act forbids an employer “to interfere with,
restrain, or coerce” employees in the exercise of their rights as guar-
anteed by section 7 to engage in or refrain from engaging in collective-
bargaining and self-organizational activities. Violations of this general
prohibition may be a derivative or byproduct of any of the types of
conduct specifically identified in paragraphs (2) through (5) of sec-
tion 8(a),! or may consist of any other employer conduct which in-
dependently tends to interfere with, restrain, or coerce employees in
exercising their statutory rights. This section treats only decisions
involving activities which constitute such independent violations of
section 8(a)(1).

1. Limitations Upon Solicitation of Funds

Although limitations upon solicitation and distribution activities
by employees during nonwork time in nonwork areas are usually in-
valid absent special circumstances, during the report year the Board

1 Violations of these types are discussed in subsequent sections of this chapter.
78
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upheld the validity of a rule barring the solicitation and collection
of funds by employees in nonworking areas of the employer’s plant
“during working hours.” 2 In question was the application of this es-
tablished rule to the solicitation and collection of funds by representa-
tives of the union for the declared purpose of furnishing financial
support to striking employees represented by a sister local at another
of employer’s plants. The employer did permit on-premises distribu-
tion of a notice that the contributions would be collected off premises.
The Board emphasized that the legality of the rule could not be de-
termined through a mechanical application of the standards set forth
in Walton Mfg. Co.,;* in view of its application in a nondiscriminatory
manner since the plant opened. Striking a balance between the em-
ployer’s “right to control its own property and the competing right
of employees guaranteed in section 7,” the Board held that the union’s
interest “in the specific circumstances” did not outweigh the em-
ployer’s interest in controlling his property. The prior history of
union acquiescence in the employer’s no-solicitation of funds rule was
found not to be “the touchstone in assessing the issue of legality,” but
was deemed a significant factor in the balancing process.

2. Statements Concerning Unionization

Substantial litigation in the past has concerned an employer’s
actions in posting a form of notice to employees, usually at the in-
ception of a union organizational effort, which states in part that it is
management’s “sincere belief” that a union organizing campaign is a
matter of serious concern to the employees and that the employer be-
lieves that the advent of the union would “operate to your serious
harm.” * In Greensboro Hosiery Mills,5 the Board, in response to dis-
agreement with its views on this issue expressed by some courts of
appeals, felt constrained to set forth the factors which, in its view,
should result in a determination of coercive action violative of section
8(a) (1) in such cases. Noting that *“serious harm” notices of the form
in issue are not unlawful per se, the Board stated :

Here, as in previous cases where we have found the notice violative of law,
the posting of the notice was prompted by the initiation of a union organizing

2 General Electric Co.,163 NLRB No 31

3126 NLRB 697, Twenty-sixth Annual Report (1961), p 80

i See, e.g, White Oak Acres, 134 NLRB 1145; Rea Construction Co, 137 NLRB 1769 ;
Morris & Associates, 138 NLRB 1160 ; Wellington Mill Div., West Point Mfg. Co , 141 NLRB
819 ; Burlington Industries, Vinton Weaving Company Plant, 144 NLRB 245 ; Surprenant
Mfg. Co, 144 NLRB 507, M. Lowenstein & Sons, 150 NLRB 737, Southwire, Inc, 145
NI.RB 1329 ; Soft Water Laundry, 143 NLRB 1283 ; Owens-Corning Fiberglas Corp, 146
NLRB 1492 ; Overnite Transportation Co, 154 NLRB 1271 ; Sagamore Shirt Co., d/b/a
8pruce Pine Mfg. Co, 153 NLRB 309 ; Alliance Mfg Co., 160 NLRB 1194, Hesmer Foods,
161 NLRB 485

5162 NLRB No 108
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effort. Our experience shows that in such a setting the employees are constantly
on the alert to any suggestions, whether overt or covert, by their employer, as
to the consequences which may attend their choice of a union as their collective-
bargaining representative. In such a context each emplioyee tends carefully to
weigh all the pronouncements of his employer which bear on the issue in the
light of his relationship with his employer and the economic power his employer
possesses to translate what he says into concrete acts bearing on that relation-
ship and which might have a direct or “serious” impact on the employees either
individually or as a group. Certainly, employees in the midst of a union orga-
nizing campaign are scarcely likely to be oblivious to posted and authoritative
policy pronouncements of top management, even though they purport to be
merely suggestive or advisory in nature. When an employee or group of em-
ployees is told by management that not benefit but only “serious harm” can result
from union organization, and without clear delineation by the employer of the
source or nature of the harm the employer has in mind, it is reasonably to be
expected that the employees will connect the suggestion of “serious harm” with
possible action that lies within the power of the employer to take, including
actions of a reprisal nature.

The threatening connotation of the statement is increased when it is repre-
sented as management’s “sincere belief.” For management’s communication to the
employees of its “sincere belief” is obviously designed to reinforce the “serious
harm” message on which the employer is interested in having the employees
focus. And where, as here, it becomes clear, through other related coercive con-
duct in which the employer engages, that the desired result is the defeat of the
union, a result which the employer is bent to achieve, little reason is left for
the employee to doubt what “serious harm” he can expect, or from what quarter.
[Footnote omitted.]

Adhering therefore to its view that the “serious harm” notice acquires
an illegal coercive effect when viewed in the total context of a union
organizing campaign accompanied by other employer unfair labor
practices reflecting a determined opposition thereto, the Board found
that the posting of the notice in the context of the case beforé it was
coercive within the meaning of section 8(a) (1) of the Act.

The Board also had occasion during the year to consider the legality
of an employer’s threats to shut down his business rather than to yield
to union demands. In Paranite Wire & Cable Div., E'ssex Wire Corp.,
the employer’s counsel was invited by the union representative to ad-
dress the unit employees, after they had expressed strong opposition to
the approval of the wage provisions in a newly negotiated contract. In
his speech, counsel stated that the company might well “close the plant
down and move out” rather than pay the higher wage scale which the
employees demanded, citing a prior instance of such action by the com-
pany. Thereafter, the employees approved the contract. Construing
the Supreme Court’s statement in Darlington Mfg. Co." that nothing

6164 NLRB 48.

7 Textile Workers Union of America v Darlington Mfg Co., 380 U S. 263, where the
Court held that an employer may, under certain circumstances, close his entire business
without committing an unfair labor practice even if his action is motivated by animus
towards the union.



Unfair Labor Practices 81

in its decision “would justify an employer interfering with employee
organizational activities by threatening to close his plant,” the Board
concluded that the threats in question violated 8(a) (1) even though
directed at nonorganizational activity, since the activity was nonethe-
less protected by section 7 of the Act. The Board viewed the Supreme
Court’s language as drawing a distinction between unlawful threats
to close a plant, and an announcement by management that a decision
to close the plant had already been reached. Thus, the Board found
that the Respondent’s threats were coercive, in violation of 8(a) (1),
under established legal principles, and the principles applicable to
situations involving actual plant closures and lockouts were not
relevant.

3. Employer Polls of Employees

Another decision of the Board concerning forms of employer inter-
ference with protected employee rights dealt with the permissible
scope of employer polls of employees. In the Struksnes ® case the Board,
upon remand from the court, reviewed Board and court decision, as
well as articles by scholars in the field, in order to establish standards
for use as guidelines in determining whether an employer’s poll of
his employees to ascertain their views on unionism is lawful. The
Board expressed the view that “any attempt by an employer to as-
certain employee views and sympathies regarding unionism generally
tends to cause fear of reprisal in the mind of the employee if he replies
in favor of unionism and, therefore, tends to impinge on his Section 7
rights.” Noting that its rule enunicated in the Blue Flash case® “has
not operated to discourage intimidation of employees by employer
polls,” the Board adopted the following revision of the Blue Flash
criteria:

Absent unusual circumstances, the polling of employees by an employer will be
violative of section 8(a) (1) of the Act unless the following safeguards are ob-
served: (1) the purpose of the poll is to determine the truth of a union’s claim
of majority, (2) this purpose is communicated to the employees, (3) assurances
against reprisal are given, (4) the employees are polled by secret ballot, and
(5) the employer has not engaged in unfair labor practices or otherwise created
a coercive atmosphere.

The Board noted that the criteria, like other “presumptive rules ap-
plied by the Board,” was designed to maintain “a reasonable balance
between the protection of employee rights and legitimate interests of

8 Struksnes Construction Co, 165 NLRB No 102, pursuant to remand in 353 F.24 852
(CADC).

9 In Blue Flash Express, 109 NLRB 591, the Board determined that an employer’s illegal
action “must be found in the record as a whole” and that the poll there in question was
valid on the grounds that (1) the employer’s sole purpose was to ascertain whether the
union demanding recognition actually represented a majority of the employees, (2) the
employees were so informed, (3) assurances against reprisal were given, and (4) the ques-
tioning occurred in a background free from employer hostility to union organization.
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employers.” 1* Reviewing the polling issue in the light of the court’s
opinion and remand, and also of the rule now established, the Board
concluded that “in the special circumstance of this case no remedial
order is warranted,” although the “Respondent’s conduct would prob-
ably be found unlawful if this case were now before us for an initial
determination under the new rule.”

4. Discharges for Engaging in Protected Activity

The rights guaranteed to employees by section 7, in the exercise of
which they are protected by 8(a) (1), include the right “to engage
in concerted activities for the purpose of collective bargaining or other
mutual aid or protection. . . .” Several cases decided this past fiscal
year further delineated the sphere of employee activity protected by
section 7. In the Hoffman Beverage case,’* the Board concluded that
the refusal by employees to cross a picket line at their own plant, law-
fully instituted there by nonunit employees of another plant of the
employer for the purpose of protesting a shutdown at that other plant,
was protected activity, wherefore the subsequent discharge of those
refusing to cross the line was violative of section 8(a) (1). The Board
rejected the employer’s contention that the failure to cross the picket
line was unprotected because in violation of the no-strike commitment
in the collective-bargaining agreement. Citing the language in the
Lucas Flour case 2 to the effect that a no-strike clause is not to be im-
plied “beyond the area which it has been agreed will be exclusively
covered by compulsory arbitration,” the Board viewed the significant
question in the case as one concerning the applicability of the grievance
procedure in the collective-bargaining contract to the circumstances
motivating the employees’ refusal to cross the line. The contract pro-
vided compulsory terminal arbitration in relation to disputes “con-
cerning the application or interpretation of any provision of this
Agreement, or concerning any term or condition of employment under
this Agreement.” Finding that the employees refused to cross the line
“because of fear of physical reprisals or out of sympathy for the . ..
strikers, and not because they had a dispute of their own cognizable
under the grievance-arbitration provision in their agreement,” the
Board concluded that refusal to cross the picket line under the cir-
cumstances here involved was not proscribed by the no-strike commit-
ment implied from the arbitration provision. Furthermore, since the
discharge of those employees violated section 8(a) (1), the subsequent

1t The Board emphasized, however, that a poll taken while a petition for a Board election
is pending would continue to be found violative of sec. 8(a) (1), since such a poll does not
serve any legitimate interest of the employer that would not be better served by the
forthcoming Board election

11163 NLRB-No. 134.

12 Local 174, Teamsters v. Lucas Flour Co., 369 U.S. 85, 105.
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discharge of other employees who refused to cross a picket line estab-
lished by the initially discharged employees also violated 8(a) (1),
since a no-strike clause, whether express or implied, does not waive
the employees’ right to strike against an employer’s unfair labor
practices.’

In another case decided during the past fiscal year,’* the Board
found that the circumstances under which an employer caused the
arrest of a union organizer for trespassing on the store’s parking lot
constituted a violation of section 8(a)(1). The Board held it to be
" clear that the arrest constituted at least the means of enforcing a
discriminatory no-solicitation policy against the union. The union
representative was on the lot to speak to employees and solicit cards
from them, notwithstanding posted signs stating that the lot was to
be used only by customers. The Board found it was the employer’s
practice, however, to allow church groups and teenagers to solicit on
the lot, thereby vitiating the no-solicitation policy. The Board viewed
it as relevant also that the employer notified the employees of the
impending arrest and caused it to occur in their presence, thereby
interfering with their organizational activities.

In two cases decided last year involving another aspect of an em-
ployee’s section 7 rights, the Board found violations of 8(a)(1) in
instances where the employer discharged employees after outspoken
attempts to make known their opinion on matters of employee con-
cern. In the first case,'> the employee made a lawful antiunion speech
on company time. During the question period following the speech,
an employee supporting the union arose solely for the purpose of
presenting the union’s viewpoint, was told by the employer to sit
down, and then protested against this denial of an opportunity to
speak by comparing the employer to Castro. The employee was then
discharged for insubordination. Disagreeing with the trial examiner,
who regarded the remark as tantamount to calling the employer a
Communist, the Board, finding the remark “did not occur in isola-
tion and without provocation,” viewed it as an expression of the em-
ployee’s frustration in being denied the opportunity to respond to the
employer’s antiunion remarks. The Board concluded that the protec-
tion afforded the employee should not be denied “simply because

. in a moment of emotional stress [he] used an unfortunate figure
of speech.”

The second case ** was one remanded to the Board by the Ninth

18 Citing Mastro Plastics Corp v. N.L.R.B., 850 U.S. 270

1 Priced-Less Discount Foods, d/b/a Payless, 162 NLRB No. 75.

35 Boaz Spinning Co., Sub. of Standard-Coosa-Thatcher, 165 NLRB No. 103

8 Tanner Motor Lwery, 166 NLRB No. 35, Chairman McCulloch and Members Fanning,
Jenkins, and Zagoria for the majority ; Member Brown dissenting; initial decision 148
NLRB 1402, Thirtieth Annual Report (1985), p. 56.
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Circuit 17 to consider, in view of the 9(a) proviso,'® the effect on the
reinstatement order of the employees’ failure to present their con-
certed protest, concerning the employer’s allegedly racially discrimi-
natory hiring policy, through their collective-bargaining representa-
tive. Upon further consideration of the case in the light of additional
briefs, the Board found that it was without significance to determine
whether the employees were filing a grievance under the proviso to
section 9(a), or whether they were attempting to bargain individually
with their employer. It concluded that “in either event, the employees
were not acting in derogation of their established bargaining agent
by seeking to eliminate what they deemed to be a morally unconscion-
able, if not an unlawful, condition of employment.” Under these cir-
cumstances the Board found the employees neither intended to in-
fringe upon or undermine the status of the union as representative, nor
was that the result of their actions, and accordingly reaffirmed its
order requiring reinstatement of the employees discharged for their
concerted protest without their union.

In several cases last year, the Board concluded that employee
activities were not protected by section 7, wherefore employer actions
complained of were not, prohibited by the Act. In one such case,’ the
Board affirmed the view that an employer did not violate the Act when
he offered employees engaged in an unlawful strike higher wages to
induce them to return to work.? In concluding that the employer’s
action did not constitute “substantial interference with a protected
activity,” the Board noted the offers were responsive to the unlawful
strike and reasonably related to the employer’s effort to terminate
the strike. In a second case, the employer’s discharge of a union
steward who instructed a fellow worker not to use a new drive-in rack
at the warehouse where they worked did not interfere with the em-
ployee’s exercise of protected section 7 rights, in the view of the Board.
Although the employee had “honestly misinterpreted” the agreement
reached by the union and management representatives, that the rack
would be used the day the refusal to use it occurred, and that only an
attempt would be made to have it inspected by safety engineers before

“N.LRB v Tanner Motor Liwvery, 349 F 2d 1, Thirtieth Annual Report (1965), p. 134

18 Sec. 9(a) proviso reads ‘Provided, That any individual employee or a group of em-
ployees shall have the right at any time to present grievances to their employer and to have
such grievances adjusted, without the intervention of the bargaining representative, as
long as the adjustment is not inconsistent with the terms of a collective-bargaining contract
or agreement then in effect : Provided further, That the bargaining representative has been
given opportunity to be present at such adjustment ”

1 publicity Engravers, 161 NLRB 221.

» Mackay Radio & Telegraph Co., 96 NLRB 740, 743-744 , United Elastic Corp., 84 NLRB
768, 772-777, and fn. 12; Fafnir Bearing Co, 73 NLRB 1008, 1012-13.

31 Stop & Shop, 161 NLRB 75 Member Jenkins, dissenting, would affirm the trial exam-
iner’s conclusion of 8(a) (1) and (3) violations based on findings that discharge was moti-
vated by animus toward the employee resulting from hostile relations between management
and the employee 5 to 12 months prior to the incident.
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then, the Board found that the unprotected diréctiqél to the fellow
employee was made after the steward knew an inspection had taken
place and the rack cleared as safe to use. In finding the discharge was
for insubordination, as contended by the employer, the Board found
it to be clear that the steward “had determined to take matters into
his own hands regardless of the decision of the safety engineers con-
cerning the rack’s safety; he had apparently chosen to disregard both
the authority of management and the grievance procedure of the
collective-bargaining agreement.” 2

B. Employer Support of Labor Organization

Section 8(a) (2) makes it unlawful for an employer “to dominate
or interfere with the formation or administration of any labor orga-
nization or contribute financial or other support to it.” 2 The section
provides, however, that an employer may permit employees to confer
with him during working hours without loss of time or pay.

1. Forms of Support

Support or assistance to a labor organization may take many forms.
During the year the Board was called upon in a number of cases to
determine whether various employer actions were of a form inter-
dicted by section 8(a) (2). '

a. Recognition of Checkoff Authorization Following
Union Deauthorization

The Board has made it clear that an employer violates section
8(a) (2) of the Act by continuing to deduct union membership dues
from employees’ wages pursuant to checkoff authorizations executed
during the existence of a union-security provision of a contract, where
the employees have thereafter voted in a deauthorization election to
withdraw the union’s authority to execute such a provision and have
requested discontinuance of the checkoff.?* In two cases decided during
the year the Bcard amplified upon the scope of that limitation. In
Bedford C'an,?® the Board rejected the contention that the employer
was not required to honor checkoff revocations under that principle
where the employees did not also resign from the union, or where the
checkoff authorization was executed at a time when there was no exist-

22 The Board refused to apply the test of “abnormally dangerous” working conditions
within the meaning of section 502, since that test is objective rather than subjective, there-
fore does not depend on the employee’s state of mind. but rather on actual conditions.

23 Sec. 8(a) (1) contemplates a “labor organization” as defined in see. 2(5)

2¢ Penn Cork & Closures, 156 NLRB 411, Thirty-first Annual Report (1966), pp. 75-76,
enforced 376 F 2d 52 (C A 2,1967).

% Bedford Can Mfg. Corp., 162 NLRB No. 133.

295-318 O - 68 ~ 7
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ing union-security clause in effect. As to the former contention, the
Board stated that it did “not deem such resignation to be a prerequisite
to revoking a checkoff authorization.” As to the latter, the Board held
that checkoff authorizations “maintained by employees while the
union-security clause was in effect” could be revoked regardless of their
terms or the time of their initial execution. The Board concluded that
both checkoff authorizations executed when @ union-security contract
clause became effective, and those which are permitted to renew during
the existence of such a contract clause, “must be viewed as an imple-
mentation of the union-security provision.” It therefore held that the
employer violated section 8(a) (1) and (2) of the Act by continuing
to deduct union membership dues and initiation fees wafter the
employees’ revocation of checkoff authorizations following withdrawal
through a deauthorization election of the union’s authority to require
membership as a condition of employment.

In another case % involving an employer’s reaction to an affirmative
deauthorization vote, the Board, while noting that such a vote renders
checkoff authorizations vulnerable to revocation by employees regard-
less of their terms, held that it “does not automatically cancel existing
authorizations for the checkoff of dues or alone require an employer
to cease deducting dues in the face of a contractual checkoff provision.”
It therefore found the employer had violated the Act where, following
an aflirmative deauthorization vote, it repudiated the checkoff provision
of its contract with the union, not only in its application to employees
who might not have wished to revoke their existing authorization, but
in its application generally as a continuing contractual provision
which allowed new employees voluntarily to authorize this mode of
paying their dues.?

b. Assistance in Organizing

An employer’s actions in making its facilities available to a union
to enable it to reach the employees, or an employer’s expression of
support or preference for a union, may also constitute prohibited
assistance and support under certain circumstances. In Keller Ladders
Southern® the union began its organizing campaign at the employer’s
new plants by in each instance first seeking the assistance of manage-
ment, rather than going to the employees themselves. Although there
was no finding that the employer preferred the union over any other,
or that it was aware of any competing organizational activity, in
response to the union’s request it selected employees to talk to the union

% W P.TIhrie & Sons, Div of Sunshine Biscuits, 165 NLRB No 2

27 Although the violation found was one of unilateral modification of an existing contract
in violation of sec 8(a)(5) and (1), the case is noted here because its disposition was

premised upon an application of the Penn Cork and Bedford Can principles,
28 Keller Ladders Southern, Subsidiary of Keller Industries, 161 NLRB 21,
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representative, which employees thereafter helped him organize the
plant. It also permitted the employees to be assembled on the premises,
during paid company time, where they were addressed by the union
representative, outside the presence of their supervisor, on the advan-
tages of unionism. Recognition was subsequently extended by the
employer upon the basis of authorization cards,® and a contract
executed shortly thereafter providing essentially the terms the union
representative promised during the campaign to try to obtain for the
employees. The Board concluded that where, as here, a union first
approaches management rather than the employees for help in getting’
the plant organized and management furnishes the requested assist-
ance, it is reasonable to infer “that the employees did not have that
complete and unfettered freedom of choice which the Act contem-
plates.” * It therefore found that under the circumstances, including
payment of the employees while talking to the union representative and
permitting the meeting on company premises and paid time, the
employer rendered illegal assistance to the union in violation of section
8(a) (2) of the Act.

Two other cases involved organizing assistance rendered by em-
ployers who preferred to deal with the assisted union. In one,*! the
construction employer entered into a valid prehire contract with
the union covering employees to be hired on a new project, and there-
after threatened employees with discharge, layoffs, and reduction in
work hours if they did not join the union. The Board found those
threats to be violative of section 8(a) (2), and also found a violation of
that section in the employer’s subsequent execution of a union-security
contract with that union upon the basis of authorization cards obtained
from a majority of the employees. Although finding that the record
only established that at least 7 of the 129 employees were the object
of coercion to join the union, the Board rejected the contention that
the question of possible coercion of the union’s precontract majority
“was susceptible to resolution by a simple mathematical formula.”
It concluded that “the character of the coercion should be more re-
alistically measured in terms of its pervasive effect.” In its view, the
company’s continued recourse to coercive tactics in support of the
union after execution of the contract made it appear likely that the
precontract coercion “was substantially more widespread” than ap-
peared and the union’s entire majority was tainted thereby. And in
Weather Seal, Inc.,** the employer was found to have rendered illegal

» There was no employer participation in the solicitation except for one instance of an
independent 8(a) (1) violation when, after the union already had a majority of cards, the
sales manager conveyed to an employee the threat that the employee’s wife would be
discharged if she did not sign a union card

3 Citing N L.R B. v Link-Belt Co., 311 U.S. 584, 588.

31 Clement Brothers Co, 165 NLRB No. 87.

# 161 NLRB 1226.
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assistance by informing his employees, at a time when he knew that
only one union was organizing, that a second union, incumbent at
another plant of the employer’s, was also organizing. The employer
also solicited some of his employees to assist that second union, sug-
gested to and permitted the employees to hold a “straw election” dur-
ing working hours on whether they wished to be represented by the
second union, and on the following day called that union to inform
it of the first union’s organizing activity.

c. Assistance Through Recognition

Under the Board’s Midwest Piping doctrine,® an employer faced
with conflicting claims of two or more rival unions which give rise
to a real question concerning representation violates section 8(a) (2)
and (1) if he recognizes or enters into a contract with one of those
unions before its right to be recognized has finally been determined
under the special procedures provided in the Act. In several cases
decided during the year the Board was called upon to determine
whether under the circumstances a real question concerning repre-
sentation was raised, and an employer’s refusal to recognize a union
therefore justified, or its recognition therefore prohibited. In White
Front Sacramento,* the employer had recognized one union as rep-
resentative of an overall unit of discount department store employees
including, inter alia, nonselling employees, with the oral understand-
ing that janitorial employees would be included when in the direct
employ of the employer but not when janitorial work was subcon-
tracted. At the time of execution of that agreement the janitorial
work was subcontracted and the employees performing it were repre-
sented by a different union. When the janitorial service subcontract
was later terminated and the janitors taken into the direct employ
of the employer, the employer rejected the claim of the second union
for a continued recognition of their representative status based upon
newly executed authorization cards. It instead recognized the union
representing the overall unit as representative of the janitorial em-
ployees on the grounds that its contract covered them since they were
now directly employed. The Board found that the janitorial em-
ployees were not an accretion to the existing overall unit, but could
either constitute a separate appropriate unit or be appropriately in-
cluded in the overall unit. It therefore held that the employer, by ar-
rogating to itself the decision that the representative of the overall
unit should be recognized as representative of the janitorial employees,
violated section 8(a) (1) by infringing upon the section 7 right of the

3 Midwest Piping & Supply Co , 63 NLRB 1060 (1945).
3166 NLRB Mo 29.
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employees to freely select their own bargaining representative, and
violated section 8(a) (2) by assisting the union through the prohibited

"recognition. The Board also held, however, that the claim asserted
by the recognized union under its contract was “an outstanding sub-
stantial claim to represent those janitors as part of the overall unit,”
wherefore it rejected the assertion that the employer’s refusal to rec-
ognize the second union as representative of the janitors as a sep-
arate unit was not a refusal to bargain in violation of section 8(a) (5).
In another case * the claim of an incumbent union at one of the em-
ployer’s existing plants to represent the employees at a new plant
solely on the basis that the plant constituted an accretion to the ex-
isting unit, was found by the Board to constitute a “colorable claim”
by that union, notwithstanding the absence of merit to the accretion
claim and the absence of any contemporaneous organizing efforts by
the union among the employees at the new plant. The Board there-
fore held that, since the claim was “sufficient to raise a real question
concerning representation” the employer did not violate section 8(a)
(5) of the Act in refusing to recognize another union upon the basis
of authorization cards obtained by that union from a majority of
the employees at the new plant.*®

Two other cases concerned the validity under section 8(a)(2) of
employer actions where, after having consolidated the operations from
two existing plants, each with a incumbent union representative, at a
single new location under circumstances found to constitute a new
operation, the employers recognized one of the unions as representa-
tive for all employees at the new location. In Fruehauf Trailer Co.’
the employer extended its contract with the union at one plant to cover
the operations at the new facility although at the time only 5 em-
ployees from that plant were employed at the new facility where a
work complement of at least 100 employees was planned.

The employer had also continued to offer to negotiate with the union
incumbent at the other plant to be discontinued, with regard to “any
new operation” in the area. The Board found that in view of the em-
ployer’s offer to negotiate with the other union concerning new oper-
ations that union “retained a colorable claim” to representation of
the employees at the new plant. Therefore the recognition of the first
union during the pendency of that claim was prohibited assistance,
and, in any event, it was a violation of the Act to extend the contract
to cover the new operation at a time when the workforce was not

3 Weather Seal, supra.

% Members Fanning, Brown, and Jenkins for the majority on that issue. Chairman
McCulloch and Member Zagoria would find a refusal-to-bargain violation since in their view
the claim, based on an erroneous allegation of accretion, and with no contemporaneous
organizing attempt, was not sufficient to raise a real question concerning representation.

7162 NLRB No 8.
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representative of the number of employees expected to be employed.®
And in another case,* where the new facility was found to be “the
amalgam of two separate facilities into one,” and largely staffed
through transfer of employees from the plants being closed, the Board
found prohibited assistance in the employer’s recognition of one of the
unions at a time when it did not represent a majority of the employees
at the new facility.

d. Participation of Assisted Unions in Elections

During the year the Board decided two cases concerning the impact
on the validity of an election in which one of the unions on the ballot
is an assisted union. The Board in Lunardi-Central *° held that an
election and certification did not establish the union as majority repre-
sentative of the employees because at the time of the election the union
had been unlawfully assisted through employer solicitations of sup-
port for the union. Additionally, the Board found the election defec-
tive because the employer, although knowing that a rival union had
secured a number of authorization cards from its employees, never-
theless failed to notify the regional director of the rival union activity,
with the result the union was not served with a copy of the petition
and various other papers in the representation proceeding, of which it
apparently had no knowledge. The certification was therefore set
aside. In the other case,’ the Board concluded that the election was
defective and the results did not represent the freely expressed desires
of the employees, since one of the unions appearing on the ballot and
participating in the election had received unlawful assistance from
the employer, the effect of which had not been corrected before the
election. Although noting that the assistance occurred prior to the
cutoff period for objectionable conduct, and the objections did not
specifically rely on the assisted union’s appearance on the ballot, the
Board found itself “impelled to consider the appearance of the un-
lawfully assisted union on the ballot as sufficiently serious in the
present case to require that the election be conducted again.”** It
therefore directed that a new election be conducted when the effects

38 Chairman McCulloch and Members Fanning, Jenkins, and Zagoria Chairman MecCul-
loch would rely only on the alternative basis that a representative complement of employees
was not yet employed

3 Purolator Products, 160 NLRB 80

4 Lunardi-Central Digiributing Co., 161 NLRB 1443

1 Weather Seal, 161 NLRB 1226 . ,

#2 The Board adhered to its view that an election may under certain circumstances be set
aside because of illegal assistance occurring prior to the objections cutoff date Reliance
Steel Products Co., 135 NLRB 730, enforcement denied 322 F.2d 49 (C A 5, 1964), Twenty-
ninth Annual Report (1964), pp 131-132 It noted in any event, however, that in the in-
stant case objections were filed and no certification 1ssued, and that “it was the participa-
tion in the election of the unlawfully assisted union, not the unfair labor practices them-
selves,” which rendered the election invalid
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of the unlawful assistance have been dissipated and a free and un-
trammeled election can be held.

C. Employer Discrimination Against Employees

Section 8(a) (3) prohibits an employer from discriminating against
employees “in regard to hire or tenure of employment or any term or
condition of employment” for the purpose of encouraging or dis-
couraging membership in any labor organization.*

1. Bargaining Lockouts

During the report year, the Board again had occasion to construe
the applicability of the bargaining lockout guidelines established by
the Supreme Court in the American Shipbuilding and Brown cases.*
In accordance with a remand order from the Court of Appeals for the
District of Columbia®® the Board gave further consideration in the
light of those decisions to its original decision in the Weyerhacuser Co.
case,*® where it had found no violation in a lockeut by members of an
employer’s association. Assessing the facts, which demonstrated the
employers’ required commitment to group action the Board concluded
that “the six Employers comprising the Association had eflectively
established a multiemployer bargaining unit within the meaning of
prior Board precedents.” +” It found the defensive lockout standards
of the Buffalo Linen*® case, decided prior to American Shipbuilding.
applicable to the situation before it, and therefore held that a lockout
by four members of the employer association, following a bargaining
demands strike against the two other members of the association, con-
stituted a lawful effort to preserve the integrity of the multiemployer
unit.

Considering the case in the alternative also, the Board assumed,
arguendo, that the association’s structure did not comply with the
requirements of a multiemployer unit but instead was merely a joint
bargaining group to which the employer-members had delegated in-
dividual negotiating authority. It noted that if such were the case,
“prior to American Shipbuilding and Brown, the lockouts probably

4 However, the union-security provisions of sec 8(a)(3) and 8(f) create exceptions to
this blanket prohibition which permit an employer to make an agreement with a labor
organization requiring union membership as a condition of employment, subject to certain
limitations

4 See Thirtieth Annual Report (1965). pp 119, 121, and Thirty-first Annual Report
(1966), pp 78-80

¥ Western States Regional Council No 3, Intl Woodworkers [Weyerhaeuser Co] v
N L.R B., 365 F 2d 934

46155 NLRB 921, Thirty-first Annual Report (1966), p 78

47166 NLRB No 7

48 Buffalo Linen Supply Co., 109 NLRB 447, affirmed sub nom N L.R B v Truck Drivers
Local Unwon No 449, Teamsters, 353 U S 87.
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would have been found unlawful on this record if no formal multi-
employer unit existed.” However, the Board noted that all six em-
ployers “advanced a common position through a single designated
representative,” and an impasse had been reached with “each, as well as
all, of the Employers over the substance of the economic position
being advanced for each” by its designated agent. Analyzing the record
in the context of the Supreme Court’s guidelines, the Board found
that “in legal effect” each member of the joint bargaining group stood
in the position of the single employer in American Shipbuilding and
was thereby entitled to lock out its employees in furtherance of its
individual bargaining position as set forth in negotiations by the group
representative. “While that action had the conceded effect of support-
ing the bargaining position of other Association members, the record
compels a finding that that action was intended to, and did, support the
individual (and common) position of each of the Employers engaging
in the lockout.” The Board therefore found no violations of section
8(a) (1) and (3) by the lockout and ordered the complaint dismissed.*

Another case *® decided after remand for reconsideration under the
guidelines of the Supreme Court lockout decisions involved a lockout
by a newspaper publisher of those of his employees who were repre-
sented by a union engaged in a bargaining-demands strike against the
other major daily newspaper in the city. Although bargaining as sep-
arate single employer units, each employer was engaged in bargaining
at the same time, with its contract having expired on the same date,
and with virtually identical key demands of the union being pressed
on each employer simultaneously. The strike at the other paper was
over some of those key issues which the respondent employer, who had
been threatened with a strike also, was determined to resist. The
Board noted that both parties viewed their negotiations on the key
issues as being in a state of deadlock which would be broken only by
a work stoppage. The Board found that apart from the interest of
the employer in supporting his fellow publisher its interest “in using
economic pressure to implement its own bargaining was thus grounded
upon a very real, direct, and immediate bargaining motivation in its
own behalf.” It therefore concluded that under the standard promul-
gated in American Shipbuilding, “the circumstances of this case show
both a significant economic justification for the lockout, and a lack

# In joining the full Board in the dismissal of the complaint. Member Brown relied
<olely on the ground that the association had been established and recognized as a mult-
employer unit and was accordingly lawful under Buffalo Ianen

% Fyening News Assn , 166 NLRB No. 6, Chairman McCulloch and Members Jenkins and
Fanning for the majority, with Member Zagoria concurring in the result Member Brown,
dissenting, would find the lockout unlawful since, 1in his view, the dmerican Shipburlding
decision 1s Iimited to post-impasse lockouts, and does not permit an employer engaged in
bargaining in a separate unit to lock out before a bargaining impasse concerning his own
employees
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of conduct significantly prejudicial to union (or employee) interests,”
and the lockout was therefore lawful and not in violation of section
8(a) (1) and (3). The Board cautioned, however, that its decision was
“based on the facts of this case and is not meant to suggest either that
all supportive lockouts are lawful or that all lockouts which are in-
tended to pressure a union into accepting an employer's legitimate
proposals are necesarily lawful.”

In another case ** arising from the newspaper publishing industry
the Board held that an employer member of a multiemployer asso-
ciation, acting pursuant to a mutual agreement to shut down in the
event of a work stoppage at any member’s plant, did not violate
8(a) (3) and (1) by locking out its employees in the unit when unit
employees of another member of the association’ refused to cross a
picket line established at that member’s plant by another union which
did not bargain on a multiemployer basis. The refusal to cross the
picket line was found to be unprotected activity because it was a
breach of the multiemployer bargaining contract which prohibited
strikes during the contract term including those occasioned by recog-
nition of a primary picket line established by another union and the
employer was privileged to take lawful defensive action against such
activity. In construing the contract, which provided for no strikes until
the dispute had been resolved by contract procedures, the Board relied
on the rationale on N.L.R.B. v. Rockaway News Supply Co., 345 U.S.
71, that an ambiguous contract may be construed in the light of col-
lateral evidence, including the history of negotiations. Although recog-
nizing that the right to strike, or not to cross the picket line, is
protected by the Act, the Board, upon resort to the collateral evidence
in the record, concluded that the provisions of the contract must be
construed as a su1render, during the contract telm, of the right to
refuse to cross a primary picket line.*?

In the Union Carbide case, during the course of bargalmng pre-
ceding a lockout the employer had advanced a number of separate
and package offers, and a final offer setting forth, among other things,
a proposal concerning the modification of a separate pension-insurance
agreement which was a nonmandatory subject of bargaining since
the pension agreement had another year to run. Rejecting the con-
tention that the employer had unlawfully insisted to the point of im-
passe on union acceptance of the nonmandatory proposal and therefore
its lockout in support of that demand was unlawful, the Board con-
cluded that at the time of the deadlock the parties were far from reach-

St Hearst Corp., News American Div, 161 NLRB 14035

52 The Board found it unnecessary to decide whether the local unions were responsible
for their members’ conduct and therefore themselves breached their agreements

38 Union Carbide Corp , Mining & Metals Div ,165 NLRB No 26
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ing agreement on the basic terms of the new contract and “the inclu-
sion of the nonmandatory, bargaining demand in . . . [the] ‘package’
was not a factor in causing the impasse.” The Board found that in view
of all the circumstances, including the long bargaining history of the
parties, the fact that the union did not object to the nonmandatory sub-
ject until the final meeting, the employer’s repeated concessions, and
entire course of conduct aimed at reaching a timely settlement which
the proposals on the pension insurance agreement were designed to
speed, the lockout “after impasse was reached on issues other than the
pension-insurer matter” constituted permissible pressure in support
of the employer’s legitimate bargaining position.

2. Requirement of Union Membership

In two cases decided this past year, the Board evaluated the effects
which the requirement of union membership imposed by a union as
employer had upon the employees’ section 7 rights in the circumstances
presented, and the validity of contributions paid to a union under
the terms of a pension plan negotiated with the employers which by its
terms provided for maintenance of membership as a condition for
sharing'in its benefits. In the Retail Store Employees Union case,* the
union-employer’s advertisements for employees’ in the “help wanted”
columns specified “Union membership required,” its “Applications for
Employment” inquired of the applicant his “Union Record,” and it im-
posed upon those selected for office and field employee positions the
obligation of signing a standard membership form which, inter alia.
authorized the RCTA to represent the employee for the purpose of
collective bargaining. Under the terms of their membership, employees
paid initiation fees, assessments, and dues to the employer in its capac-
ity as a labor organization, and some office clerical employees were
required to attend meetings. The Board recognized that a union-
employer “may Impose on its employees requirements reasonably re-
lated to the proper performance of their jobs,” and therefore declined
to establish a per se rule with respect to any particular obligation,
holding that “a union-employer’s requirement that its employee be-
long to it, pay dues, fees, and assessments to it, and attend its meetings
need not, in and of itself, violate the Act.” Violations of section 8(a)
(1), (2), and (3) of the Act were found, however, because the union
had not given assurances to its employees that their section 7 rights
would not be abridged when they were required to become members,
and because the requirements imposed, including the union constitu-
tion’s prohibition of dual union membership, “create the impression
that the employees are being required to forgo selecting any other labor

5¢ Retail Store Employees Unwon, Local 428,163 NLRB No 46
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organization as their collective-bargaining agent.” Thus, although the
Board made it clear that the union-employer may in certain circum-
stances impose upon its employees various obligations of membership,
it cannot, consistent with the employees’ section 7 rights, do so without
also affirmatively advising its employees of their right to engage in con-
certed activities unaffected by the membership requirement. The Board
viewed the affirmative obligation imposed upon the union-employer
under those circumstances as requiring positive statements that the
membership requirement was only a necessary part of the employee’s
job, that it did not propose to represent them for bargaining or griev-
ance purposes, that they were free to join another labor organization
in the exercise of their statutory rights, and in the event a majority of
them did so the union-employer would bargain with it upon request.
In a second case,’® the Board held that the requirements of a re-
tirement and welfare plan entered into between an employer associa-
tion and the union that union membership and payments to the union
be continued during a worker’s nonemployment by association mem-
bers or retirement in order that he remain eligible for benefits under the
plan, did not under the circumstances impinge upon the rights of em-
ployees guaranteed to them by section 7 of the Act. The collective-
bargaining agreement contained a valid union-security clause and the
retirement and welfare plan provided for maintenance of membership
as a condition for sharing in its benefits. The Board found that in view
of the underlying valid union-security provision there was no problem
in imposing the requirement upon employees still working in the unit.
As to individuals no longer working in the unit, the Board noted that
full membership dues were not imposed as a condition to maintaining
eligibility under the plan, but postemployment payments were tailored
to the changed work status and were in amounts imposing a substan-
tially lessened financial liability to the union. The Board agreed with
the union’s characterization of its postemployment payments structure
as a service fee for the union’s continuous efforts in perpetuating the
plan and its sustaining fund through periodic bargaining negotiations’
involving, among other things, the amount of the employers’ con-
tribution to the plan as well as other improvements. The Board found
that in consideration of this union effort, and in view of the economic
interest the eligible participants have in the perpetuation of the plan
and the fund which makes it possible, it was not unreasonable for the
union to require employees covered to continue making payments
varying according to employment status and income, and that the serv-
ice fees imposed were reasonably related to the value of the services
rendered. Although recognizing that if plan participants were in fact

5 Coal Producers’ Assn of I11,,165 NLRB No. 31



96  Thirty-second Annual Report of the National Labor Relations Board

denied benefits because of a failure to maintain membership as required
a violation of the Act might occur, the Board found that “apart from
references in the plan itself which tend to suggest the possibility that
such discrimination may occur—the record furnishes no adequate proof
to establish that the eligibility status of individuals covered by the
plan has been forfeited for any reason other than failure to make
periodic payments to the Union.” Dismissing the complaint, the Board
emphasized that it did not reach “the further question whether em-
ployees are in fact required, pursuant to the plan, to maintain their
membership in the Union, or may have their membership forfeited
in a manner which would be violative of Section 8(a) (3) of the Act.”

3. Partial Termination of Operations

The principles enunciated by the Supreme Court in its Darlington
decision,® concerning the circumstances under which a partial ter-
mination of operations may constitute a violation of section 8(a) (3).
were given close consideration by the Board in several cases this year,
among them a supplemental decision to the Darlington case.>” In its de-
cision the Supreme Court held that a partial termination was violative
of 8(a) (3) and (1) if “motivated by a purpose to chill unionism in any
of the remaining plants of the single employer and if the employer may
reasonably have foreseen that such closing would likely have that
effect.” The Court had remanded the case to the Board for factfinding
on this question. In its supplemental decision the Board found that the
employer’s actions were motivated by a desire to chill unionism. In
reaching this conclusion, the Board relied on evidence establishing
the strong views about unionism and the scope of the union threat to
the textile interests throughout the area, which were expressed by the
company president; the distribution of memoranda and materials to
the managers of company plants in other communities, viewed by the
Board as demonstrating “that the closing of Darlington was to be made
a symbol throughout the . . . chain of what unionism would mean,”
and from which it was “apparent that what the mill heads were being
instructed to make ‘the leaders in your community understand’ was
that the mill might no longer be in that community if the employees
chose to unionize”; the speed with which the mill was closed following
unionization, despite the fiact that it was undergoing extensive renova-
tion at the time; and the haste in disposing of its physical assets,
notwithstanding the disavowal of the union by a vast majority of the
employees.

%N LR.B v. Darlmmgton Mfg Co, 380 US 263, see Thirtieth Annual Report (1965),

p 121
57 Darlington Mfg. Co., 165 NLRB No 100
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Thus concluding that the purpose to chill unionism elsewhere existed
and lay, at least in part, behind the closing of the Darlington mill, the
Board also concluded that the persons exercising control over that clos-
ing could reasonably have foreseen that effect, and their interest in the
other plants of the single enterprise constituted a sufficiently substan-
tial business interest in which the discouragement of unionization
would give promise of reaping a benefit. It found their relationship
to those other businesses to be such that employees of the latter would
fear a similar closing of their mills in the event of organizational
activity, that such an effect was in fact foreseen and intended, and that
a number of employees were, in all likelihood, so affected. The Board
therefore held the closing of the mill violative of section 8(a) (3) and
(1) of the Act.

In another case * involving a partial closing down of operations, the
employer laid off 22 employees and abandoned his sheet metal opera-
tions rather than sign a contract with the union in contravention of his
religious convictions. The remaining portion of the business involved
two equipment salesmen, one of them the owner’s brother, and a book-
keeper whom the union, a traditional craft representative, was not
interested in representing. Although finding the partial closing was
“triggered by union considerations,” the Board concluded that under
the circumstances there was no potential economic benefit to be gained
from discouraging the unionization of the sales force and, in the
absence of affirmative evidence to the contrary, found no purpose to
“chill unionism” in the remaining part of the business and therefore
no 8(a) (3) violation.

D. The Bargaining Obligation

Section 8(a) (5) makes it an unfair labor practice for an employer
to refuse to bargain in good faith about wages, hours, and other terms
and conditions of employment with the representative selected by a
majority of the employees in an appropriate unit.

Section 8(b) (3) prohibits a labor organization from refusing “to
bargain collectively with an employer, provided it is the representative
of his employees subject to the provisions of section 9(a).” The
requisites of good-faith collective bargaining are set forth in section
8(d) of the Act.?

584 C Rochat Co,163 NLRB No. 49

® As defined by sec 8(d) of the Act, the statutory duty to bargain includes the duty of
the respective parties “(to meet at reasonable times and confer in good faith with respect to
wages, hours, and other terms and conditions of employment, or the negotiation of an
agreement, or any question arising thereunder, and the execution of a written contract
incorporating any agreement reached if requested Ly either party ”’ However, ‘“‘such obli-
gation does not compel either party to agree to a proposal or require the making of a
concession.”
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1. Demands for Initial Recognition

The Board has long held that an employer may refuse to recognize
and bargain with a union upon its demand for initial recognition and
may insist upon proof of the union’s majority status through election
procedures unless the refusal is not based upon a good-faith doubt of
the union’s majority. It is equally clear that in a case involving such
a refusal, the General Counsel has the burden of proving the employer’s
lack of good faith.®® The cases decided by the Board during the report
vear included 'a number requiring determination of whether the
requisite lack of good faith doubt had been established. In one such
case  the Board explained that:

. the . . . burden-of-proof rule is designed to assure, in implementation of
Boavd pohcy, that an employer who in good faith withholds recognition because of
a doubt of majority, though his doubt is founded on no more than a distrust of
cards. may have an election to resolve that doubt, and will not be subject to an
8(a) (5) violation simply because he is unable to substantiate a reasonable basis
for his doubt. But . . . the rule . . is only an evidentiary one which is to be
read as dovetailing with, rather than altering, the long-settled substantive
principle that an employer may not in the absence of a good-faith doubt refuse
to recognize a majority union.

In that case the union, in support of its request for recognition,
showed the employer authorization cards from all five of the em-
ployees. The employer examined them, conceded that a majority of-
the employees had signed cards, conversed generally about labor prob-
lems of contractors in the area, and deferred an answer on the matter
of recognition pending a discussion with his partner. Recognition
was subsequently refused solely on stated grounds that the employer’s
operations were outside the reach of the Act and the Board’s jurisdic-
tion, and only in its answer to the unfair labor practice complaint did
the employer for the first time declare that it doubted the majority
status of the union. In concluding “upon consideration of the entire
record” that the General Counsel had sustained the burden of estab-
lishing lack of good faith, the Board viewed the assertion of doubt of
majority in the answer as “an afterthought, unrelated to the Respond-
ent’s motivation as of the time it refused the Union’s request for
recognition.” Although the employer asserted a lack of jurisdiction as
a basis for refusing recognition, the Board, finding that it had juris-
diction over the employer’s operations, observed that “good or bad
faith is irrelevant where an employer’s refusal is bottomed upon rea-
sons other than those related to the union’s majority status.” 2 In thus

9 John P Serpa, 155 NLRB 99, Thirty-first Annual Report (1966), pp 80-83

81 H & W Construction Co ,161 NLRB 852

62 See also Sands Motor Hotel, 162 NLRB No 66, where the Board, all members par-
ticipating, also held that ‘“a good-faith doubt as to the Board’s assertion of jurisdiction is
not a valid defense” to a complaint alleging a refusal to bargain
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holding that a violation was established in this case by the affirmative
showing that the refusal to bargain was not in fact predicated on a
doubt of majority but upon an entirely independent but unsupported
ground as to which good faith is not available as a defense, the Board
also emphasized that the determination of lack of good faith must be
made in the light of “all relevant circumstances,” and that “evidence
of other unlawful conduct is not a sine qua non to such a finding.” ®

Among the other cases where a lack of good-faith doubt was held
to have been established and an unlawful refusal to bargain found,
was one ® where the employer, after examining the union’s proof of
majority, agreed that it represented a majority of his employees, dis-
cussed some contract aspects and accepted copies of the union contracts
with other employers as « basis for further negotiations at an agreed
date. At that subsequent meeting the employer withdrew his recogni-
tion, stating that he was not going to have a union in the shop, and
asserted that the union’s majority status had no bearing on the matter.
He persisted in this refusal even after all six of the employees in the
unit went on strike in support of the union’s demand and to protest
the employer’s withdrawal of recognition. And in the Sturgeon Elec-
tric Company case,® the Board found that “the heart of the proof” of
the employer’s bad faith lay in its actions sponsoring a rival organi-
zation at a time when it was under a statutory duty to bargain with the
union requesting recognition. There, closely following receipt of the
request for recognition by a union which had been designated as
representative by a majority of the employees, the employer sought
and obtained the signatures of some of his employees on cards desig-
nating a rival union and then signed a contract with that union.
Finding the assistance rendered the rival violated section 8(a) (1)
and (2), the Board also found the employer violated section 8(a) (1)
and (5) in refusing to recognize the majority union upon a doubt of
that union’s majority status. The Board rejected the contention that
the presence of the rival union on the scene raised a real question con-
cerning representation within the meaning of the Board’s Midwest
Piping doctrine ¢ which justified the refusal to recognize.

Among the cases in which the Board concluded that a lack of good
faith in refusing to grant a request. for recognition had not been estab-

83 Chairman McCulloch and Member Fanning on the principal opinion Member Jenkins,
concurring, “would eschew reliance on the presence or absence of a ‘good-faith doubt’” as
leading to unnecessary and confused reasoning, since in his view of the case “the other
factors are decisive’” and the employer's conduct subsequent to the demand required the
result reached in the case. Member Zagoria, dissenting, was of the view that the assertion
in good faith of a reason that does not in law amount to a defense ‘requires only that
that reason be disregarded,” and would therefore find the General Counsel had not carried
his burden of showing a lack of good faith Member Brown did not participate

¢ Henry Pierotti, Jr , d/b/a Pierottt Motors, 164 NLRB No 32

6166 NLRB No. 28

6 See supra.p 88.
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lished was one ¢ in which the employer stated in response to the re-
quest that he doubted the union’s majority but gave no reason there-
for. In response to his inquiry as to what “other alternatives” the
union offered, the union indicated it probably would go ahead with a
petition for an election if he did not voluntarily extend recognition.
Immediately following the meeting with the union, the employer in-
formed his employees of the request and stated that if they wanted a
union he would abide by their choice. The employer declined to have a
vote taken as suggested by an employee, but rather stated that he did
not want to know who was for or against the union. When the employ-
ees nevertheless marked ballots, and later informed the employer of
the overwhelming vote against representation, he replied that the
only fair way to settle the matter was by an election, and shortly there-
after filed a petition with the Board. In a letter written the day the
petition was filed, the union reaffirmed its own expectation of filing for
an election. In holding that the employer did' not upon those facts
violate section 8(a) (5) in refusing to recognize the union, the Board
emphasized that although the employer’s good- or bad-faith doubt
must be established as of the time the union actually made its demand,
“evidence of the parties’ conduct before, during, and after their con-
frontation . . . certainly is relevant and material in establishing . . .
motivation in refusing the accede to the Union’s request for immediate
recognition and bargaining.” It concluded that since the employer’s
expressed doubt was “not accompanied by knowledge, conduct, or
words inconsistent” with his expressed belief, and a free election was
not rendered impossible by his actions, the requisite lack of good faith
had not been established.

In another case® where the employer’s expressed doubt of the
majority status of the union was based upon “no more than a distrust
of cards,” the Board found that lack of good faith was not established
notwithstanding some limited and minor violations of section 8(a) (1)
of the Act. The employer had cooperated in obtaining an early elec-
tion, and its president had assured the employees that they had noth-
ing to fear if they wished to vote for the union and that if the union
were voted in he would accept it. To the same effect is the Union
Carbide Corp. case ®° where the employer’s violations of section 8(a) (1)
of the Act in interrogating employees, creating un impression of
surveillance, the job transfer of a union adherent, and disparate treat-
ment in giving a union adherent a written reprimand were rejected
as a basis for establishing the employer’s lack of good faith in refusing
to recognize the union. The employer had been well aware of the

87 Converters Gravure Service, 164 NLRB No 53

%8 Dayton Food Faw Stores, 165 NLRB No 12
% 166 NLRB No. 39.
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organizing campaign and in response to the request for recognition had
suggested an election to resolve the matter, and thereafter cooperated
in the election proceeding.” The Board found that the conduct was “not
of such a serious nature” as to warrant a finding that the employer
“completely rejected the collective-bargaining principle or that it
refused to bargain so as to gain time to undermine the Union.”

2. Validity of Authorization Card Designations

Numerous cases decided by the Board during the report year re-
quired consideration of the validity of employee writings authorizing
unions to represent them for purposes of collective bargaining. Among
the issues raised in those cases were employer contentions challenging
the validity of authorizations upon grounds of union misrepresenta-
tion as to the effect and purpose of the cards, cards challenged as stale,
and others challenged because of simultaneous authorizations to dif-
ferent unions by the same employees. In the Henry I. Siegel case,™ the
employer asserted that employee designations were obtained through
union misrepresentation that the union’s only goal in soliciting them
was to obtain an election. In holding that the union representation
had not invalidated the cards,” the Board restated its well-defined
rule.”®

. There is no question but that 113 employees in the unit of 182 signed
the simple and unequivocal authorization cards involved here. Given this situa-
tion, it is settled that a signed card is not invalidated by an employee’s miscon-
ceptions of its operative effect. Misrepresentations by solicitors that the se-
curing of a Board election was the only purpose of the cards must be established
to invalidate such cards. Respondent attacks the majority finding largely upon
the ground that the testimony and affidavit of [the] Union Organizer . ., who
solicited many of the cards, demonstrates that a Board election was the only
goal of the organizing campaign. Respondent here misconceives the test of mis-
representation applicable to such situations, for it may be conceded that the
Union’s goal was an election, as evidenced by its failure to demand recognition,
but that is not evidence that employees were beguiled into believing that the
cards were not what they appear to be but were instead only authorizations for
an election Thus, while [the union organizerJ clearly communicated to em-
ployees the election goal of the organizing campaign, it is equally clear that
she also read the cards to solicited employees rather than abandoning or ignor-
ing the unequivocal authorization stated on them. Accordingly, we do not find
that [her] testimony or affidavit establishes that she represented to employees

7 In both Dayton Food Fawr and Union Carbide the elections were set aside because of
objectionable employer conduct and a second election directed In each case a bargaining
order was deemed inappropriate under the circumstances a~ a remedy for the 8(a) (1)
violations

7 165 NLRB No 56 .

72 The cards stated, in their entirety, 1n both Englhish and Spanish, that * *“I hereby desig-
nate the AMALGAMATED CLOTHING WOKERS OF AMERICA, AFL-CIO, to represent
me for the purpose of collective bargaining to get better wages, hours and working con-
ditions in my shop.”

8 Compare Cumberland Shoe Corp., 144 NLRB 1268, enforced 351 F 2d 917 (C A 6).

295-318 O - 68 - 8
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that the only operative purpose of the authorization cards was to secure a
Board election.

In one case * where an employee’s designation of a bargaining rep-.
resentative was challenged as stale because made more than 1 year
prior to the bargaining request, the Board concluded the card was not
invalid because within an exception to its stale card rule.”> The Board
held the application, made contemporaneously with the beginning of
the union campalgn, to be valid since made during the same organlza-
tional campaign which led to the request, and the campaign was in-
terrupted by the filing and processing of unfair labor practice charges.
In another case *® the Board held invalid the authorization cards of
a number of employees where it was shown that they had also signed
cards designating another union as representative, and the evidence
adduced was insufficient to establish that those employees desired
exclusive representation by the union involved in the proceeding.

3. Bargaining Conduct

The task of evaluating the attitudes, conduct, and positions of
the parties to bargaining negotiations against the “good faith” stand-
ard of section 8(d)"" required the Board’s attention in a wide variety
of situations. In the course of resolving the cases the Board gave
further definition to the scope of conduct permitted and required by
that standard.

An employer’s practice of extensive communications to its em-
ployees during bargaining negotiations through letters, bulletins, and
formal and informal meetings between employees and supervisors
was evaluated by the Board in one case ™ in the light of the contention
that it thereby evidenced its intent to bypass, disparage, and under-
mine the union in violation of section 8(a) (5). The Board noted that,
as a matter of settled law, section 8(a) (5) does not in terms preclude
an employer’s noncoercive communications with employees during
collective-bargaining negotiations, although it is equally clear that a
campaign of noncoercive communications “may be utilized as an
effective instrument for bypassing the Union and engaging in direct

7 Blade-Tribune Publishing Co , 161 NLRB 1512

75 See, in this respect, Luckenbach Steamship Co., 12 NLRB 1330, and Surpass Leather
Co , 21 NLRB 1258

78 Bendiz-Westinghouse Automotive Air Brake Co , 161 NLRB 789

77 Sec. 8(d) defines the obligation to ‘“bargain collectively.” imposed by section
8(a) (5) and 8(b) (3), as follows - “For the purposes of this section, to bargain collectively
is the performance of the mutual obligation of the employer and the representative of the
employees to meet at reasonable times and confer in good faith with respect to wages,
hours, and other terms and conditions of employment, or the negotiation of an agreement,
or any question arising thereunder, and the execution of a written contract incorporating
any agreement reached if requested by either party, but such obligation does not compel
either party to agree to a proposal or require the making of a concession "

8 Proctor & Gamble Mfg. Co ,160 NLRB 334
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dealing with the employees.” ™ It noted, however, that the employer’s
conduct at the bargaining table was unambiguous, and, although
negotiations had broken down due to its position on a management
rights-limited arbitration proposal, its “deadlock-producing demands
were legitimately maintained.” Noting also that the material dis-
tributed expressed a preference for agreement, and, in referring to
positions taken during negotiations, did not exceed matters previously
advanced to the union in a bargaining context, the Board concluded
that in their overall context the communications were “motivated
solely by a desire to relate the Company’s version of the breakdown
in negotiations, were in no way designed to subvert employee choice
of a bargaining representative,” and were therefore permissible and
not evidence of bad faith.

The union’s obligation to exercise due diligence in enforcing its
representational rights was emphasized by the Board in one case.®® It
found the union’s failure after notice to signify to the employer its
desire to negotiate about the transfer of employees out of the unit, pre-
cluded a finding that the employer thereby refused to bargain by with-
drawing recognition from the union or unilaterally changing the
terms and conditions of employment of unit employees. The employer
gave the union a week’s notice of its intention to transfer its porters
to a utility-baggageman’s classification and offered to discuss any
phase of the situation with the union. The action was not precluded
by the contract, although it had the effect of abolishing the unit since
the utility-baggageman classification was not in the unit. In a letter
the union expressed its disagreement with the proposed action as
being contrary to its certification and the contract and an invasion
of its statutory rights. It also filed the unfair labor practice charge
but made no effort to engage in discussion of the matter with the
employer. The Board held that, upon being apprised of the promotion
plan with its concommitant disappearance of the unit, “it became
incumbent upon the Union to enforce its bargaining rights diligently
by attempting to persuade the [employer] to alter its decision if it
found the decision unacceptable.” As the union failed to do so and
since the employer’s promotions were clearly contemplated by the
contract, and in the absence of discriminatory motlmtlon, the Board
found no violation of section 8(a) (5).

The circumstances of bargaining conduct sufficient to constitute an
mmpasse in negotiations warranting unilateral action by the parties

™ As an example of such a situation the Board cited Genreral Electric, 150 NLRB 192
(Thirtieth Annual Report (1965), p 69), where 1t found the employer's extensive com-
munication campaign, coupled with its fixed position at the bargaining table, effectively
excluded the union from meaningful bargaining, and represented a patent attempt to bvpass

and undermine the union as bargaining agent
80 American Bushnes, 164 NLRB No 136
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were further defined by the Board in several decisions. Among these
was Union Carbide Corp.t* where the Board found that, although the
employer’s “entire course of conduct during the negotiations was
aimed at the single purpose of reaching a settlement on the terms of
a new basic contract before the current agreement expired,” the union
accepted none of the individual or package proposals, did not offer
any compromise solutions, and merely indicated that the various
proposals were “insufficient” and below its “expectations.” The Board
concluded that the parties reached an impasse in their negotiations
when, on the last day of the contract, the union rejected the employer’s
“final offer.” The final offer included a proposal on revision of an
unexpired pension agreement which was a nonmandatory subject of
bargaining. Although the pension proposal had been offered earlier.
it had not been expressly rejected until, in rejecting the final offer,
the union for the first time declared its opposition to the injection
of the nonmandatory issue into the basic contract negotiations.
Noting that the union throughout the negotiations “had neither
receded nor offered to compromise with respect to its original de-
mands,” and that on the eve of the contract expiration the parties
were far from reaching agreement on the basic terms of a new contract,
the Board concluded that the rejection of the final offer made the
impasse in bargaining “inevitable,” and the inclusion of the nonman-
datory issue was not a factor in causing the impasse. Upon these con-
siderations, among others, it therefore found the employer’s subse-
quent lockout of the employees not unlawful.®2

And in another case *¥ involving thestandard for determination of
the existence of an impasse, the Board had occasion to point out that
“an impasse is no less an impasse because the parties were closer to
agreement than previously, and a deadlock is still a deadlock whether
produced by one or a number of significant and unresolved differences
in position.” There, through 4 months of negotiations, the employer
had taken a strong position to obtain certain changes in working con-
ditions which would give it greater flexibility in the assignment of its
personnel, and the union had taken an equally strong opposing posi-
tion. Although both parties throughout the negotiations had bargained
in good faith with a sincere desire to reach agreement, progress had
been imperceptible on the critical issue and each believed that, as to
some of those issues, they were further apart than when they had be-
gun negotiations. In considering whether the employer’s unilateral
institution of changes in conditions was a violation of section 8(a) (5),
a decision turning in this instance upon the existence of an impasse,

8165 NLRB No. 26.
82 See supra, p. 193, for treatment of the lockout issue.
83 Taft Broadcasting Co., WDAF AM-FM TV, 163 NLRB No. 55
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the Board emphasized that the determination of whether an impasse
exists “is a matter of judgment. The bargaining history, the good
faith of the parties in negotiations, the length of the negotiations, the
importance of the issue or issues as to which there is disagreement, the
contemporaneous understanding of the parties as to the state of ne-
gotiations are all relevant factors to be considered in deciding whether
an impasse in bargaining existed.” Applying that standard to the
facts before it the Board was unable to conclude that a continuation
of bargaining sessions would have culminated in an agreement. Find-
ing, therefore, that the parties had reached an impasse, and that the
changes unilaterally made by the employer were “reasonably com-
prehended within” its proposals which preceded impasse, the Board
found no violation.

The Board also has concluded that a union’s conduct in withholding
members’ services pending acceptance by an employer of its bargain-
ing proposal of unilaterally established higher wage scales and wel-
fare fund contributions was not a violation of section 8(b) (3) under
existing circumstances.®* In a departure from its established policy,
the union had agreed to enter into negotiations with a “single engage-
ment” orchestra leader for a contract covering the “sidemen” whom
the latter regularly employed. Pursuant to this agreement, the em-
ployer forwarded proposals for discussion at a first meeting in which
he clearly indicated his desire to bargain from “scratch” with respect
to wage scales and welfare fund contributions rather than accept those
imposed by the union in bylaws as minimum rates for which a member
could work. Before receiving these proposals, however, the union
changed its bylaws so as to require higher wage scales and welfare fund
contributions for “sidemen.” The parties then held their first and only
meeting. No agreement was reached. It was stipulated that the union
had the intention of entering into good-faith bargaining at that time,
and 1ts good faith thereafter was not questioned.

Several months later the employer was notified that the union would
not permit its members to work for him unless they received the
higher wages and welfare fund contributions required by the bylaws.
In rejecting the contention that the changes in its bylaws was a uni-
lateral determination and change in terms and conditions of employ-
ment violative of section 8(b) (3) of the Act, the Board found that
promulgation of such bylaws was not illegal per se. It also concluded
that the union’s prerogative in management of its internal affairs
gives it the authority to require its members to observe such rules, or
else suffer union discipline short of impairing the offender’s job ten-
ure. Since without an operative existing contract such bylaws are
neither terms and conditions of employment nor working conditions

8+ 4ssociated Musiciang of Greater NY , Local 802, AFM (Ben Cutler), 164 NLRB No 8§
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simply because the union offered its members’ services on those terms,
the Board declined to equate the union conduct to a unilateral change
in working conditions made by an employer, which subverts the union’s
status as exclusive representative. Thus, in view of the union’s stipu-
lated good faith, and the fact that the withholding of services is con-
sistent with a desire to reach agreement, the Board found the action
taken here comparable to a total strike and within the range of pro-
tected economic weapons that are part and parcel of the system of col-
lective bargaining that the Wagner and Taft-Hartley Acts have
recognized.®s

The evaluation of employer conduct durlng contract negotlatlons
over voluntary dues checkoff provisions was before the Board in two
recent cases. In the American Oil Co. case ¢ the Board held that the
employer’s discontinuance of dues checkoff during the period of ne-
gotiations for a new agreement, but 1 year after expiration of the con-
tract providing it, did not, under the circumstances, constitute a uni-
lateral change in conditions of employment in violation of the Act.
Respondent’s old contract with the union made provision for monthly
paycheck deductions from the salaries of unit-employees, most of
whom were scientists and engineers. As the extended negotiations con-
tinued, the employer informed the union, and the unit employees also,
that it would no longer make payroll deductions under the dues check-
off provisions of the expired contract. The stated purpose was to avoid
any misunderstanding that the union was in any manner sponsored
or maintained by the company, and because the company did not wish
to render any monetary assistance or support to the union by means of
dues checkoff. It subsequently advised its employees that it was still
bargaining over a checkoff provision in the new agreement, although
expressing the opinion that dues checkoff is inconsistent with the com-
pany’s view that unionism is incompatible with the professional as-
pirations of engineers and scientists. Considering then the company’s
expressed motive for discontinuing checkoff which in the Board’s view
was not impermissible and was consistent with its statements at bar-
gaining sessions-to the effect that it would not agree to the checkoff
because it did not want to aid the association, the Board concluded that
under the circumstances there was no showing that the company re-
fused to bargain in good faith over a checkoff provision in the new
contract, and therefore dismissed the complaint.

In another case,”” the circumstances of a company’s opposition to
a checkoff provision were found to constitute a failure to bargain in
good faith. Contract contention between the parties centered upon the

8 Citing N LR B v Insurance Agents’ Intl Union [Prudential Insurance Co ], 361 U S
477

8 164 NLRB No. 11.

87 Roanoke Iron & Bridge Works, 160 NLRB 175.
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union’s proposal for a voluntary checkoff provision in the contract.
The employer, eschewing economic motive as reason for its disagree-
ment, claimed that it opposed the checkoff provision on principle.
Evidence in the record, however, including the employer’s previous col-
lective-bargaining experience with the union when negotiations were
prolonged for almost 1 year on the checkoff issue, its relation with a
union of company employees to whom it granted a checkoff to help
them, and its arguments against the union in its campaign literature
referring to the checkoff, clearly indicated to the Board that the com-
pany equated the checkoff with the union’s survival. Under all the
circumstances the Board agreed that the “principle” involved in the
employer’s opposition to checkoff was, in fact, “grounded in the Com-
pany’s belief that if it refused the checkoff the Union would suffer
and would probably again leave the scene.” Although the Board noted
that neither the company’s hostility to checkoff, its having granted it
to assist the local employees’ union, or the other items, standing alone,
warranted a finding of lack of good faith. It was of the opinion, how-
ever, that if a party at the bargaining table espouses a position for the
purpose of destroying or even crippling the other party to the negotia-
tions, he has not bargained in good faith as required by the Act. Since
the position taken by the employer was found to have been taken for
the impermissible object of harm to the union and did not represent a
good-faith effort to bargain within the meaning of section 8(a) (5), a
violation of that section was found.®®

4. Data To Be Furnished for Bargaining

The statutory duty of an employer to bargain in good faith includes
the duty to supply to the bargaining representative information which
is “relevant and necessary” in order that it might intelligently per-
form its function.®

It is well established that information having a bearing on the wages
and terms and conditions of employment of unit employees is pre-
sumptively “relevant” to the union’s role as bargaining representative.
However, in White Furniture Co..° the Board pointed out that “[T Jhe
rule is different for data about the employer’s profits, or other aspects
of its financial condition; the union must show a specific need in each
particular case for that type of information.” Applying this principle
the Board held that the employer did not refuse to bargain in good

8 Chairman MecCulloch and Members Fanning and Zagoria for the majority Members
Brown and Jenkins, dissenting, would not ‘“‘conclude on this record that the Company’s
positions were taken for the purpose of injuring the Union or that bad faith was present”

8 See, 1e, Curtiss-Wright Corp, Wright Aeronautical Div.,, 145 NLRB 152, enforced
347 F 2d 61 (C A 3), Twenty-ninth Annual Report (1964), p 76, Thirtieth Annual Report
(1965), p 136

™ 161 NLRB 444,
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faith by its refusal to reveal certain requested details of profit data
used in the computation of Christmas bonuses, because from the rec-
ord “the Union has not established a specific need to know the re-
quested profit data at this time.” The Board noted that after the
union’s initial request for an increased bonus the company had supplied
a substantial amount of the information sought by the union but, so
far as appears from the record, no bargaining took place upon the
bonus issue after the union received the information. Finding that the
negotiations had not matured to the point where the bonus issue could
be clearly defined, and where the Board could “judge whether bargain-
ing about bonuses would have been obstructed because of a refusal to
supply essential data,” the Board dismissed the complaint.

In another case,” the Board found “that Respondent’s admitted
refusal to furnish the Union with the requested information regarding
the termination of probationary employees, including the reasons for
such terminations,” was a violation of its bargaining obligation under
section 8(a) (5) of the Act. It emphasized that the requested informa-
tion affected the “terms and conditions of employment” of probation-
ary employees in the certified unit, and that “the information sought
was relevant and reasonably required not only to enable the Union to
formulate proposals concerning the length of the probationary period
but also to enable it to assess for such purpose whether termination
should be at the employer’s discretion or pursuant to some stand-
ard. . . .” The Board then noted that even if the union’s “only purpose
was to seek the elimination or curtailment of the probationary pro-
visions in futwre contracts” [emphasis supplied], it’s conclusion would
not be altered. Since the inclusion in a contract of a probationary
period and the conditions thereof are bargainable issues, “the Union is
entitled to obtain the information relevant to an intelligent representa-
tion of its members in such matters.”

In a third decision ** turning on the issue of “relevance” the Board
held that a list of addresses of unit employees was under the circum-
stances sufficiently relevant to the union’s performance of its function
as collective-bargaining representative to establish the union’s right
to request the information from the employer, in whose exclusive pos-
session the information lay, and to impose on the employer the correla-
tive obligation to furnish it. The Board found that the relevance of the
list became “apparent from a comparison of the union’s statutory duty
of fair representation with the difficulties it faced in attempting to
reach those to whom it owed such duty.” It pointed out that, although
this duty extended to nonunion unit employees also, the union was
precluded from communicating with all the employees by factors such

9 Qlaver Corp ,162 NLRB No 68.
92 Standard Oil Co of Calsf , 166 NLRB No 45
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as the relatively low union membership in the unit, the absence of a
union-security clause, residential dispersion of the unit employees, the
lack of exposure of unit employees to union bulletin boards, the appar-
ent ineffectiveness of the steward system, and the inefficiency of hand-
billing by the union. “On the other hand, the possession of an address
list would enable the union to poll the unit employees as to their
preferences and priorities in contract negotiations, their experience
and recommendations with respect to the operation of the grievance-
arbitration machinery and their thoughts on the wisdom of striking
over a particular issue.” Noting the employer’s privileged attempts in
its communications and training program to persuade the employees
that they did not need union representation, the Board found that the
fact that the union’s initial request for the list was based upon its
desire to counter the employer’s propaganda did not eliminate the
obligation to provide the information. It recognized that the union
had a legitimate interest in responding to these arguments and to com-
municate to the employees seeking their continued adherence and
support, but that this could not be accomplished without knowledge
of the names and addresses of the employees in the unit.*

5. Subjects for Bargaining

Both the employer and the statutory representative of an appropri-
ate employee unit must bargain as to all matters pertaining to “wages,
hours, and other terms and conditions of employment.” ** These are
mandatory subjects of bargaining. In other matters which are lawful,
bargaining is permissible though not mandatory. But insistence on
inclusion in a contract of clauses dealing with matters outside the
category of mandatory bargaining subjects as a condition of bargain-
ing or agreement on mandatory matters, constitutes an unlawful
refusal to bargain. During the year the Board issued a number of deci-
sions of Signiﬁcance to the determination of the bargainable nature and
scope of bargaining required on certain issues. Among those decisions
were cases lnvolvmg management decisions to subcontract or termi-
nate a portion of its operations and to relocate a plant, and union
demands for acceptance of an industry promotion fund provision.

a. The Subcontracting of Unit Work

The Board’s Fibreboard doctrine,* holding that the subcontracting
of unit work 1s a subject concerning which the employer is obligated

9 Chairman McCulloch and Member Fanning for the majority Member Zazoria. dis-
senting, would find on this record that the list “was not sought for bargaiming purposes.”
but to evaluate the union to ‘‘counter the company propaganda *’

% Sec 8(d) of the Act.

9 See Twenty-eighth Annual Report (1963), pp. 80-81, Thirtieth Annual Report (1963).
pp 72-77,118- 119, Thirty-first Annual Report (1968), pp 92-93
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to bargain with the union representing its employees, was the subject
of interpretation in a number of cases, among them Central Rufina.®
There the Board held that the employer’s unilateral decision to cease
its seasonal sugarcane grinding earlier than usual and to subcontract
out this unit work did not constitute a violation of section 8(g) (5) and
(1) within the meaning of Fibreboard. The Board found that this
action was taken in order to prevent the spoilage of the unprocessed
crop and to avert the threatened withdrawal of bank credit secured
by the crop, after mechanical difficulties with the grinding rhachinery
amounting to a “force majeure” had seriously crippled operations.
The action of the employer under the circumstances was consistent with
its past practice and the past practice of the sugar industry generally.
Concluding that the employer was not “seeking to gain an economic
advantage at the expense of its employees or of the Union,” the Board
expressed the view that “the factors which led to the Respondent’s deci-
sions to subcontract and to terminate its grinding are not ‘peculiarly
suitable for resolution within the collective bargaining framework’;
" on the contrary, it seems certain that no amount of give-and-take in
bargaining negotiations could have forestalled the Respondent’s inevi-
table decision to cease operations for the season.”

b. The Partial Termination of Operations

The applicability of the considerations set forth by the Supreme
Court in its affirmance of the F¢breboard decision ®* to an employer’s
action in unilaterally terminating a portion of its operations was re-
solved by the Board in the Ozark Trailers case.®® There, motivated
solely by economic considerations and without animus toward the
union, the employer had permanently closed down one of its plants
without notifying the union of its plans or affording it an opportunity
to bargain with respect to the decision or the effect thereof upon the
employees. The Board found that the closed plant had been part of
a highly integrated three-plant operation constituting “a single in-
tegrated, multiplant enterprise” and as a result, the closing of one
plant represented “a partial closing . . . and not a complete going
out of business.” Given these circumstances, the Board held that the
employer’s failure to bargain over the effects of its decision was clearly
contrary to long-established precedent and in violation of section
8(a) (5) and (1). As to the “more difficult issue” of whether the em-
ployer also violated the Act by bypassing the union and “failing to
bargain over the decision to close the plant permanently,” the Board

%161 NLRB 696

9 Fibreboard Paper Products Corp v N L R B,, 379 U.S 203, Thirtieth Annual Report

(1965), pp 118-119
%161 NLRB 561
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first considered the possible applicability of the Supreme Court de-
cision in N.L.R.B. v. Darlington Mfg. Co.2* In holding it inapposite,
the Board pointed out that the Supreme Court’s decision upholding
the complete liquidation of a business, motivated by union animus,
“cannot be relevant to the issue before us which involves . . . the par-
tial closing of [a] business.”

In cons1der1ng whether the issue was npproprlately resolved within
the principles enunciated in Fibreboard, the Board observed that
the employer's closing of the plant, as in the subcontracting situation,
had as its necessary result the termination of employment of the em-
ployees and thus affected a “term and condition of employment.” Ex-
pressing disagreement with two circuit courts of appeals’ decisions
which limited Fibreboard to questions of subcontracting and would
find that actions representing basic operational changes affecting the
commitment of investment funds were not bargainable,' the Board
saw “no reason why employees should be denied the right to bargain
about a decision directly affecting terms and conditions of employment
which is of profound significance for them solely because that de-
cision is also a significant one for management.” The Board viewed
the Supreme Court’s holding in Féibreboard, that such limitations on
absolute freedom to manage the business as are inherent in compelling
bargaining on contracting out are justified by the potential gains of
requiring bargaining, and concluded that as a judgment @ fortior:
it would also be true “with respect to decisions regarding the reloca-
tion or termination of a portion of the business.” Although recognizing
that the economic factors in some partial closing situations may be so
compelling as to limit meaningful bargaining to the effects of the de-
cision, the Board concluded that “nevertheless in other cases the effects
are so inextricably interwoven with the decision itself that bargaining
limited to effects will not be meaningful 1f it must be carried on within
a framework of a decision which cannot be revised.”

In another case ? where a partial closing was held not to be a violation
of section 8(a) (3), because there was no purpose of “chilling” union-
ism, the Board also concluded in the particular situation the failure to
bargain about the closing was not a violation of section 8(a) (5). It
found that the source of the difficulties between the employer and the
union was not an economic problem but rather the employer’s religious
convictions, which precluded him from dealing with the union. View-
ing the religious convictions as not being “an apt subject for collective
bargaining in this matter,” the Board concluded that under the cir-
cumstances there was no explanation of how the parties could have

® NLRB v Darlington Mfg Co,380 U S 263

INLRB v Adams Dairy, 350 F.2d 108 (C A. 8), cert denied 382 U.S 1011 NLRB

v Royal Plating & Polighing Co , 350 F 2d 191 (C A 3)
2 A C Rochat Co.,163 NLRB No 49

-
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engaged in “effective bargaining” before the irreversible decision and
disposition of the assets.?

c. Plant Removal and Relocation

The Board has held, and it is well settled, that an employer’s bargain-
ing obligation under the Act requires an employer contemplating an
economically motivated relocation of his plant to afford the union an
opportunity to bargain about the effects of the move upon the em-
ployees. The Board had occasion to consider the applicability of that
obligation in several cases during the year, as well as to consider the
bargainable nature of the relocation decision itself. In Cooper T her-
mometer,* the Board found that an employer violated section 8(a) (5)
of the Act by limiting bargaining concerning the effects upon the
employees of the economically motivated relocation of the plant to a
new facility in a nearby town, to a determination of their rights under
the existing collective-bargaining agreement. The employer refused to
provide information concerning the job classifications and conditions
of employement at the new plant and, while refusing to bargain with
the union over the circumstances, such as seniority and benefit carry-
over, under which employees might transfer to the new plant, sought
to solicit individual employees directly on the matter of placement at
the new plant. Holding that the obligation to bargain over the effects
of the move included the obligation to bargain over the placement
of the employees in the plant at the new location, which was viewed
as'but a continuation of the old plant, the Board found that the em-
ployer, by refusing to bargain in this respect, had precluded an orderly
transition of employees to the new plant. In view of this, and in the
absence of a showing that a majority of the employees would not have
transferred had the employer fulfilled its bargaining obligation, the
Board found it not unreasonable, under all the circumstances, to infer
that a majority would have transferred to the new location. It there-
fore held the employer had also violated section 8(a) (5) by refusing to
bargain with the union as representative of the employees atsthe re-
located plant.

Consistently applying these principles, the Board in Pierce Gov-
ernor® found no violation where the employer nctified the union of

3 In Schnell Tool & Die Corp , 162 NLRB No 123, the Board relied on the reasons set forth
in Ozark Trailers as a basis for finding a violation of sec 8(a)(5) in the economically moti-
vated execution of a 10-year lease with option to purchase the premises and machinery at
one of the two plants of the employer, without prior notice and bargaining with the certified
representative See also Royal Plating & Polishing, 160 NLRB 990, and Thompson Trans-
port Cn., 165 NLRB No. 96

4160 NLRB 1902

5164 NLRB No 2
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the contemplated relocation of the plant to a nearby town and engaged
in extensive negotiations with the union over the effects of the move on
the employees. The negotiations included detailed consideration of the
circumstances of transfer of employees, as well as exploration of the
union’s right to represent the employees at the new location. The Board
noted that since there had been no failure to bargain over the effects of
the relocation, there was no basis for attributing the failure of the em-
ployees to transfer to any unfair labor practices on the part of of the
employer. Noting also that at no time during the negotiations did a
majority of the employees have an interest in transferring to the new
location, the Board found the employer did not violate the Act by
refusing to bargain with the union at that plant.®

Two cases considered by the Board involved situations in which an
employer’s decision to shut down operations was reached separately
from a contemporary decision to commence operations in a new loca-
tion. In MecLoughlin Manufacturing Corp.,” the employer, unable to
continue efficient operations due to such “pressing economic and
operational” demands as obsolete machinery and due to employment
conditions imposed by the union contract viewed by it as onerous,
notified the union of its plans to phase out and liquidate the business.
Negotiations took place as to both the decision and its effect on the
parties, and agreements on severance and vacation pay were reached.
However, while the business was being phased out, the employer
received and unilaterally accepted an offer to relocate in another State.
Citing its Ozark T'railer ® decision, the Board emphasized that “before
an employer definitely decides to contract out, move, or relocate its
business, it is obligated to bargain not only with respect to the effect
of that decision but also as to the decision itself.” However, the Board
also acknowledged that unusual circumstances might excuse or justify
unilateral action, and found that such unusual circumstances existed
here. The Board found that under the circumstances the decision to
relocate did not add anything to the decision to liquidate, so far as the
impact on unit employees was concerned, for the parties had already
bargained concerning plant closure and the permanent elimination of
unit jobs. In the absence of union animus, and without a contention that
any of the employees would have wished to transfer to the new plant,
the Board dismissed the complaint, concluding that even if it were to
find a technical violation in the employer’s failure to discuss plant

81In Die Supply Corp, 160 NLRB 1326, and Purolator Products, 160 NLRB 80, also, the
Board found the respective employers had failed to fulfill their obligation to bargain with
the union concerning the effects on the employees of a plant shutdown and relocation

7164 NLRB No 23
8 Supra, p 110.
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relocation with the union, a remedial order would not be required to
effectuate the policies of the Act.?

To similar effect is the decision in another case ' where the Board
found a violation of section 8(a)(5) in the employer’s failure to
notify and bargain with the union about its decision to close a plant,
and the effects of the decision on the employees, but under the circum-
stances was not under a duty to notify and consult with the union con-
cerning its decision to build a second plant. The second plant had
been planned as an addition to the employer’s operations rather than
as a substitute for the existing plant, and its construction, long
planned, had been initiated several months before the decision to close
the existing plant was first considered. Finding under these circum-
stances that the second plant was not a “traditional runaway shop,”
the Board found that its construction and availability was not related
to the decision to close the existing plant, where good-faith bargaining
had taken place up to the time of concealment of the decision to close.
It therefore found the employer had no obligation to bargain about
the establishment of the new plant.

d. Industry Promotion Funds

The nonmandatory nature of industry promotion fund provisions
as a subject for bargaining was reaffirmed by the Board in an unusual
context in one case decided last year.!! The Board held that a union’s
unlawful insistence upon an industry promotion fund provision, iden-
tical with one voluntarily incorporated into its contract with the multi-
employer association, as a condition for entering into an agreement
with a nonmember employer, was a violation of section 8(b) (3) of
the Act, as was the refusal of the trustee of the trust funds to accept
that employer’s contributions to other funds because none was made
to the industry promotion fund. The employer had accepted the pro-
vision under protest and subsequently tendered payments to the fund
trustee for all trust funds under the agreement except the promotion
fund, notwithstanding a provision prohibiting the trustee from accept-
ing any fund payments unless all were made. Although finding the
industry promotion fund provision to be valid in the context of the
association contract, the Board concluded the trustee could not rely
on that fact as a basis for its refusal to accept the payments from the
instant employer since the union’s prior unlawful insistence on includ-
ing the provision in its contract with that single employer had made

9 Chairman MecCulloch and Members Fanning, Brown, Jenkins, and Zagoria Member
Zagoria would also find a violation of sec. 8(a) (5) in the failure to notify the union of
the relocation and bargain concerning it, but agreed that no remedial order 18 required
under the circumstances.

10 MeGregor Printing Corp , 163 NLRB No 113.
1 Local 80, Sheet Metal Wkrs. (Turner-Brooks), 161 NLRB 229,
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the provision inoperative and invalid in that contract as a matter of
law. The Board therefore held that the refusal by the trustees to ac-
cept the tender was an additional violation of section 8(b) (3), charge-
able to the union, since the trustees of the promotion fund, notwith-
standing the fact that they were all appointed by the association party
to the contract and fund agreements, were viewed by the Board as
“agents of the joint principals.”

6. Withdrawal From a Multiemployer Bargaining Unit

The prerogative of a union to withdraw from an established multi-
employer bargaining relationship under the same limitation of timely
and unequivocal notice as is required of employers, and thereafter
insist upon bargaining on an individual basis with each employer of
the multiemployer group was firmly established by the Board last
year.’? During the report year the Board reaffirmed this principle in
the Washington Post Co. case,® where it held that the employer men-
bers of a multiemployer bargaining group violated section 8(a)(5)
and (1) by their refusal to bargain with the union on an individual-
employer basis in response to the union’s timely request. The Board
also held that the union was not obligated to bargain on a multiem-
ployer basis regarding whether it should continue to bargain on a
multiemployer basis. It viewed that issue as merely a possible subject
for bargaining, but found no reason why it could not be considered
within the format of single-employer negotiations.

The principle of a union right of withdrawal from multiemployer
bargaining correlative to the right of an employer to do so, and subject
to the same limitations, was also applied in Pacific Coast Assn. of Pulp
& Paper Manufacturers* There the incumbent union, intervening in
a representation proceeding initiated upon the petition of a rival union
seeking to displace it, sought a unit which excluded the mills of an
employer member of the multiemployer association which were within
the established unit and had been covered by the expired contract.
The union’s position was consistent with its earlier notice to the em-
ployer of withdrawal of those mills from the contract unit.

In finding unpersuasive the argument that to accord the union the
right of withdrawal as to only a portion of the multiemployer unit
would be to permit it to “dictate the appropriate unit,” the Board
stated : ‘

. . . First, as we recognized in Evening News, a multiemployer unit depends for
its existence upon the continuing consent of both parties, and not upon any

2 BFvening News Assn, 154 NLRB 1494, and Evemng News Assn., 154 NLRB 1482,
enforced 372 F 2d 569 (C A. 6) ; Hearst Consolidated Publications, 156 NLRB 210, enforced
364 F 2d 293 (C A. 2), Thirty-first Annual Report (1966), pp. 89-90, 145

13165 NLRB No 118.

14163 NLRB No 129.
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congressional direction to the Board favoring such a unit. If either party
timely and unequivocally withdraws its consent and indicates its preference for
bargaining in a single employer unit—a unit which has been specifically
sanctioned by Congress in Section 9 of the Act as an appropriate unit—then
the Board gives effect to such a preference. Second, insofar as a union can
“dictate” or remake the multiemployer unit under the rule we lay down here,
s0, too, can individual 'employers reform the multiemployer unit by withdrawing
from it. . . . Third, if any or all of the employers believe that the employer
with respect to whom the union has withdrawn is so vital to the multiemployer
unit that multiemployer bargaining is no longer desirable, they may them-
selves withdraw from the multiple unit. (Here, the employers have not indi-
cated they would withhold their consent from something less than a 47-plant
unit.)

The Board noted that in permitting employer withdrawals from multi-
employer bargaining it had not inquired into the motive for the with-
drawal, nor found it necessary to consider whether the stability of the
multiemployer unit would thereby be upset, or whether “fragmenta-
tion” was desirable under the circumstances. According the union,
therefore, withdrawal rights coextensive with those of an employer
similarly situated, the Board held that “a union may withdraw from a
multiemployer unit with respect to one or more employers while con-
tinuing multiemployer bargaining with those employers remaining in
the multiple unit.” The withdrawal being timely and unequivocal, the
Board excluded the two mills from the appropriate unit.

As to the union’s attempt to withdraw from the unit and bargain
individually for two other mills which were only a portion of that
employer’s operations comprehended by the unit, the Board reached
a different result. Noting that it “does not permit an employer to with-
draw only a part of his operation from a multiemployer unit while
leaving the remainder in the multiemployer unit,” the Board applied
the same standard to the union’s request, and denied it because not
encompassing all the mills of that employer covered by the multi-
employer unit.*®

15 Chairman MecCulloch and Members Fanning and Zagoria for the majority Member
Jenkins, concurring and dissenting, was of the view that since mutual consent is the basis
of multiemployer bargaining, once the withdrawal of the union from multiemployer bar-
gaining as to a portion of the unit has been permitted, the unilaterally determined change
in the unit requires that the remaining employers be given the option of withdrawing
from multiemployer bargaining for the remainder of the unit before a statutory obligation
to bargain in the reduced unit is imposed Member Brown, dissenting, found ‘no cogent
basis for diluting the historical 47-mill unit” which had effectively contributed to the
stability of labor relations in the industry, but rather found “most persuasive reasons for

not doing so,” and therefore would not direct an election in any unit lesser than the
historical one
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E. Union Interference With Employee Rights
and Employment

1. Protective Scope of the 8(b)(1)(A) Proviso

The applicability of section 8(b) (1) (A) as a limitation on union
actions, and the forms of those actions protected by the proviso to
that section,’® was considered by the Board during the year in a
varitey of contexts. In one case ” the Board *® held that a local union’s
adoption and implementation of a bylaw providing for a refund of
a portion of membership dues to those members attending regular
union business meetings did not constitute a pro tanto penalty upon
those members who did not attend and did not thereby violate section
8(b) (1) (A).*® It found the union’s dues structure was not rendered
disparate by the refund device since each member “was assessed an
equal amount of dues, and each member was accorded an equal oppor-
tunity to share in the reward offered for giving of his time to necessary
union affairs.” The union’s use of funds to reward attendance at meet-
ings, and thereby encourage employees to take an active and respon-
sible role in governing the union and formulating union policy, was
viewed by the Board as “a legitimate device, aimed at achieving a
salutary objective,” and related to the area of the “Union’s internal
affairs” excluded from the ambit of section 8(b) (1) (A) by the proviso
to that section.?®

The question of whether union disciplinary actions against members,
alleged to be prohibited by section 8(b) (4) (i )or (ii) because taken
to enforce prohibited secondary objectives, were in implementation
of internal rules protected by the proviso to section 8(b) (1) (A) and
Board condemnation therefore precluded, was raised in several situa-
tions. In the Local 252, Sheet Metal Workers case,”* the Board held
that a local union’s imposition of a fine upon some of its members

1% Sec 8(b) (1) (A) provides ‘It shall be an unfair labor practice for a labor organiza-
tion or its agents-——(1) to restrain or coerce (A) employees in the exercise of the rights
guaranteed in section 7 Provided, That this paragraph shall not impair the right of a
labor organization to prescribe its own rules with respect to the acquisition or retention
of membership therein .

¥ Local 171, Assn of Western Pulp & Paper Wkrs. (Bose Cascade Corp.), 165 NLRB
No 97.

18 Members Fanning, Brown, and Zagoria for the majority, Chairman MecCulloch and
Member Jenkins dissenting

15 The contrary decisions in Leece-Neville Co., 140 NLRB 56, and United Packinghouse,
Food & Allied Wkrs (J-M Poultry), Local 673, 142 NLRB 768 (Twenty-eighth Annual
Report (1963), p. 90), were overruled.

2 Chairman McCulloch and Member Jenkins, dissenting, would adhere to the view that a
refund provision of this nature in a union’s bylaws “in reality imposed a fine or penalty”
under which the employee who wishes to refrain from union aectivity by not attending
meetings must pay for that privilege by being required to pay a greater sum than that asked
of active union members.

2 Local 252, Sheet Metal Wkrs’ Intl. Assn (Tulare-Kings Employers Council), 166 NLRB
No 63.

205-318 O -68-9
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for having worked for a subcontractor at a construction site, when
another local union was picketing the general contractor, constituted
inducement of employees to refuse to perform services within the mean-
ing of section 8(b) (4) (i). As the fines were imposed for a prohibited
secondary work stoppage objective, the union by their imposition was
held to have violated section 8(b) (4) (i) (B). In so holding the Board
rejected the contention that the union’s actions were immunized from
illegality by the proviso to section 8(b) (1) (A), emphasizing that
“employee inducement need not be independently unlawful if it is
aimed at an objective proscribed by section 8(b)(4) (B) of the Act.”
It viewed the union’s disciplinary actions as “more than a matter of
purely internal concern,” since taken to penalize members for work-
ing for a neutral employer at a construction project where another
employer was being picketed.?? The same contention of proviso protec-
tion was made in another case 2* where the Board found an 8(b) (4)
(1) (B) violation in the union’s imposition of fines upon members
for working when another subcontractor was being picketed.
The legality under section 8(b) (4) (ii) (B) of a union’s “do-not-
patronize” letters sent to all its members instructing them, under
penalty of disciplinary action, to stop doing business with a manu-
facturer with whom the union had a dispute was considered by the
Board in the Glaziers Local 118} case.?* The letter was found to have
been aimed specifically at those members of the union who were inde-
pendent contractors and to have the design and intent of coercing them
to cease doing business with the manufacturer. As the actions were of
the nature proscribed by section 8(b) (4) (ii), and had an objective
interdicted by section 8(b) (4) (B), the Board found a violation of
that section rejecting the contention that the threatened disciplinary
action was an internal union matter protected by the proviso to

section 8(b) (1) (A).

2. Union Discrimination in Determining Seniority

Union actions violative of section 8(b) (2) and (1) (A) of the Act,
because causing or attempting to cause employer discrimination in

22 Chairman MecCulloch and Member Zagoria for the majority Member Fanning, dissent-
ing, would find no violation since 1n his view, as set forth in the dissenting opinion in
Burlding & Construction Trades Council of New Orleans (Markwell & Hartz), 155 NLRB
319 (Thirty-first Annual Report (1966), p 107), the subcontractor operations related
to the normal business operations of the general contractor being picketed, and the dis-
ciplinary actions or appeals to honor the picket line were therefore not unlawful induce-
ments to secondary action

% Bricklayers & Masons Local 2 (Werdman Metal Masters), 166 NLRB No 26 Chair-
man McCulloch and Members Fanning and Brown Member Brown dissenting as to the
remedy

% Qlaziers Local 1184, Paanters, Decorators & Paperhangers (Tenn Glass Co ), 164
NLRB No 19
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the employment relationship in violation of section 8(a)(3), take
many forms. Two cases decided during the year involved the discrim-
inatorily motivated resolution of employees’ seniority status by local
unions with a resulting loss of work to the employee when the employer
acquiesced in the decision. In the Local 282 case,®® when an employee
who had left the bargaining unit to take a management position with
the employer sought to return to a job within the unit, the employer
referred him to the union. Upon his application, the union executive
board restored him to the unit employee seniority roster. Subsequently,
however, the employee was tried upon charges filed by other union
members alleging that he had acted in an antiunion fashion while
outside the unit, and the union thereafter reversed its decision and
informed the employer that the employee’s seniority had been revoked.
Finding that, in the absence of contract provisions controlling the
employee’s right to restoration of seniority, the union had undertaken
to judge the question, the Board viewed the case as turning on whether
the power asserted by the union “was exercised lawfully.” Concluding
that the union’s revocation of the employee’s seniority was based pri-
marily upon discriminatory reasons related to the charges of alleged
antiunion acts, and that it resulted in a material reduction in the
amount of work available to him, the Board held the union, by
revoking his seniority, violated section 8(b) (1) (A) and (2) of the
Act.

A union’s resistance to the dovetailing of seniority rosters upon the
transfer of routes and employees from one to another of the branches
of the employer’s operations was held in the circumstances of the
Woodlawn Farm Dairy case®® to have violated section 8(b) (2) and
(1) (A). The employer had transferred ice cream distribution routes
from one of its branches to another branch for servicing. The em-
ployees at the latter branch were represented by a sister local to the
union representing the employees at the branch from which the routes
were transferred. The drivers who had serviced the routes were also
transferred and bid on the routes when they were posted as new jobs
in accordance with the contract. Although the contract clearly pro-
vided for dovetailing seniority in the event of consolidation, the union
refused to permit it, contending that there had been no consolidation
since not all departments at the other branch had been transferred.
The former drivers, treated as transferred employees without seniority,
were therefore not awarded the routes and were subsequently laid
off. Finding that the transfer of operations was tantamount to a
consolidation of two branches within the clear meaning of the contract,
the Board also concluded that the local’s contention that the dove-

% Local 282, Teamsters (Lizza & Sons), 165 NLRB No. 124
%162 NLRB No. 1
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tailing provision was not applicable was merely a pretext designed to
conceal 1ts determination to cause the transferred employees to be
denied seniority because not members of the local. The Board found
the discriminatory motivation clearly evidenced by statements of the
local’s business agent that the seniority would have been dovetailed if
they had been members, but that dovetailing would not be permitted
since it was denied to members of his local on a prior occasion when
they were transferred under somewhat different circumstances to the
branch from which these transfers had been made, and an arbitrator
under a similar contract provision had denied dovetailing of overall
seniority.

.. E. Prohibited Strikes and Boycotts

The Act’s prohibitions against certain types of strikes and boycotts
are contained in section 8(b) (4). Clause (1) of that section forbids
unions to strike, or to induce or encourage strikes or work stoppages by
any individual employed by any person engaged in commerce, or
in an industry affecting commerce, and clause (ii) makes it unlawful
for a union to threaten, coerce, or restrain any such person, in either
case, for any of the objects proscribed by subparagraphs (A), (B),
(C),or (D).

1. Prohibited Objectives

a. Disruption of Business Relationships

Section 8(b) (4) (B) prohibiting pressure on “any person” is in-
tended to prevent the disruption of business relationships by pro-
scribed tactics. Among the cases considered by the Board under this
section during the year was one involving the applicability of the
“ally” doctrine under unusual circumstances, several concerning the
legitimate limits of consumer or product picketing under the second
proviso to section 8(b) (4) (B), and another raising issues as to the
currency of the business relationship sought to be affected in order for
the action to be proscribed.

Employers who have made common cause with a primary employer
by knowingly doing work which would otherwise be done by the
striking employees of the primary, and the work is done pursuant
to an agreement with the primary designed to permit him to continue to
meet his contractual obligations, are viewed as “allies” of the primary,
rather than neutrals, for the purpose of identifying the “unconcerned™
employer to whom protection is extended by section 8(b) (4) (B) of
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the Act.?” In the Laundry Workers Local 259 case,?® a union engaged
in a bargaining demands strike requested verification from another
employer of reports that it was performing struck work for the
primary, notifying the employer that unless the union was advised to
the contrary, picketing would take place. Receiving no reply and
having verified that struck work was being performed, the union there-
after began picketing. Although the employer ceased performing
struck work shortly before the picketing began, the union was not at
that time informed but subsequently upon being informed withdraw
its pickets immediately.

The Board held that the employer, by electing to perform the struck
work, lost its status as a neutral, and is not to be regarded as having
regained the status of a neutral subject to the full protection of section
8(b) (4) (B) “merely upon its ceasing to do business for a struck
employer.” Rejecting the view that pressures brought to bear on an
ally are converted to proscribed secondary action even though “the
picketing labor organization is not shown to have knowledge that tlie
picketed employer’s status as a primary combatant has changed,” the
Board held that an “ally, in order to expunge its identity with the
primary dispute, is under an affirmative duty to notify the picketing
union that struck work shall no longer be performed.” Finding under
the circumstances of this case that the union was not so informed, nor
a showing made that “through exercise of ordinary diligence” it
could have known of the termination of struck work, the Board found
no violation of section 8(b) (4) (B).

In other aspects of that case,?® the Board found that picketing with
broadly worded nonproduct and consumer picket signs at other loca-
tions where the primary employer’s products were used violated section
8(b) (4) (i1) (B) because of the union’s failure to take reasonable
precautions to meet the requirement that the picketing have a rea-
sonably direct impact on the primary and “not be designed to inflict
general economic injury on the business of the neutrals.” At one
location the signs used failed to clearly identify either a product or
the primary employer, and were therefore found to be so ambiguous
as to create a separate dispute with the secondary employer. In the
other instance, picketing with consumer signs was conducted at a
restaurant which did not use the primary employer’s products in the
restaurant but only it the kitchen. The union made no effort to deter-
mine whether the customers came into contact with the primary

%See, eg, NLRB v Business Machine & Office Appliance Mechanics Conference Bd
{Royal Typewriter Co ], 228 F 2d 553 (C A 2), cert. denied 351 U S. 962 ; Douds v Metro-
politan Federation of Architects, Local 231 [Ebasco Services], 75 F-Supp 672 (DCNY.)

2 Laundry, Dry Cleaning & Dye House Workers Intl, Local 259 (Calif. Laundry & Lincn
Supply), 164 NLRB No. 55

o Id
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product, and the owner was informed by the union that the picketing
would cease as soon as he obtained linens from a different laundry.

Consumer picketing violative of section 8(b)(4) (ii) (B) because
utilized to shut off all trade with the secondary employer unless he
aids the union in its dispute with the primary by ceasing to do business
with the primary, was also found by the Board to have occurred in
the U.S. Mattress case.®* There the union, in furtherance of its dipute
with a primary employer, picketed retail stores with consumer signs
requesting the public to look for the union label and not buy nonunion
furniture. The Board found, however, that it did not “by the legend
on its picket signs, or otherwise, define the limits of its dispute by
clearly. identifying the primary employer or its products so as to make
readily apparent to the consuming public precisely against whom its
boycott appeal was directed.” That “the picketing was aimed at in-
ducing a generalized loss of patronage by the stores” was also found
to have been established by the union knowledge that some of the
union-made furniture carried by the store did not bear a union label,
union agent statements to the store owners that they carried too much
of the products of the primary employer, and the excessive breadth. of
the signs aimed at all furniture, whereas the primary manufactured
only bedding. In another case,* a union, by picketing at a construction
site with informational signs advertising use of products manufac-
tured by an employer with whom it had a primary dispute, was found
under the circumstances to have “actually intended to induce the neu-
tral employees to engage in work stoppages” and, having caused a
stoppage, thereby violated section 8(b) (4) (i) (ii) (B) of the Act. In
finding this prohibited intent, the Board noted that when no work
stoppage occurred during the first few days of picketing when it com-
menced only after the employees were at work, the union “changed its
times of picketing so that neutral employees would have to cross the
picket line in order to enter the jobsite.” Although the pickets were
on one occasion called off so that the employees could begin work, pick-
eting was shortly thereafter resumed under similar conditions. The
Board found the union’s claim of informational picketing directed
solely to the public “cannot be reconciled with this intended induce-
ment of employees to engage in a work stoppage.”

In the Salem Building Trades case ** the Board was called upon to
resolve the issue of whether picketing in furtherance of a primary
labor dispute, conducted at premises occupied solely by neutral em-
ployers, violates section 8(b) (4) (B) notwithstanding the absence of

30 Bedding, Curtawn & Drapery Workers, Local 140, United Furniture Workers (U S
Mattress Corp ), 164 NLRB No 27

3 Glazrers’ Local 558, Pawnters, Decorators & Paperhangers [Sharp Bros. Contracting

Co 1,165 NLRB No. 27.
32 Salem Building Trades Council (Cascade Employers Assn ), 163 NLRB No 9.
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a present business relationship between the employers involved.
Picketing with signs advertising that buildings had been constructed
under substandard conditions by the named primary took place at cus-
tomer entrances to the buildings after occupied by the businesses of
neutral employers. The Board, viewing the victims’ neutrality as the
central element of congressional concern, rejected the contention that
an existing business relationship between the primary and secondary
employers is “an indispensable prerequisite” to the finding of a viola-
tion of section 8(b)(4). Noting that the picketing stemmed directly
from the actions of the neutrals in utilizing the services of the primary
in constructing their buildings, and that the primary remained “within
that class of employers to whom future construction contracts might be
awarded,” the Board found it apparent that at the very least the
picketing had an object of forcing the neutrals to refrain from award-
ing future contracts to the primary. The Board further found that
the nature and location of the picketing indicated that the union’s
conduct was also designed to serve notice on all other persons of “the
retaliatory economic consequences” of retaining or otherwise doing
business with the primary. In finding this latter object the Board noted
that the timing and situs of the picketing, and the implication to be
drawn from the picket sign that the premises picketed were then in-
volved in the labor dispute, were all designed to affect some aspect of
the neutral business operations and thereby to accomplish the objec-
tive of causing a cessation of business with the primary.

b. Union Work Preservation

The Board has long held, with court approval, that a union’s strike
to preserve the work of employees in the bargaining unit represented
by it is primary action within the protection of the proviso to section
8(b) (4) (B),** notwithstanding that it may also have a secondary
impact.* It is equally well established, however, that a similar strike
to preserve the work of union members generally exceeds the legitimate
interests of the union in the bargaining unit and therefore constitutes
secondary activity prohibited by section 8(b) (4) (i) (ii) (B) of the
Act. The Board was required to draw this line between unit work pres-
servation and union work preservation in one case ** in which a local
union representing lithographers and photoengravers in a printing

3 The proviso reads as follows. “Provided, That nothing contained in this clause (B)
shall be construed to make unlawful, where not otherwise unlawful, any primary strike or
primary picketing "

U R.g., Intl. Assn. of Heat & Frost Insulators (Houston Insulation Contractors Assm ),
148 NLRB 866, enforced in part sub nom Houston Insulation Contractors Assn., 357 F 2d
182 (C A. 5), sustained in full 386 U.S. 664

35 Baltimore Lathographers & Photoengravers, Local 2—P (Alco Gravure, Dw of Publ-
cation Corp ), 160 NLRB 1204
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plant instructed its members not to handle electronically scanned posi-
tives, purchased by the employer for the platemaking process, on the
grounds that preparation of the positives from color negatives was
unit work. The camera work involved in the making of positives from
negatives was included in the unit work, but overflow and peak load
positive preparation camera work had been contracted out by custom
and practice, but always to trade shops where the work was done by
union members. As the employees at the plant producing the positives
by electronic scanning were represented by a sister local of the union,
the employer viewed the purchase of scanned positives as a substitute
for purchased positives prepared by camera techniques, while the union
viewed their purchase as a change’ in the employer’s operations,
amounting to the subcontracting of unit work in violation of the col-
lective-bargaining agreement. During this period, however, the local
unions involved were in constant communication with the international
union concerning the use of scanned positives as an industry problem
to be resolved by formulation of a uniform policy for all local unions
having rotogravure employers in their jurisdiction. They also coordi-
nated bargaining positions at several of the plants involved in further-
ance of their policy that scanned positives should only be handled as
initial copy for camera preparation of positives. Rejecting the union’s
contention that the strike was “in support of a purely localized con-
tract dispute” and designed to protect unit work, the Board viewed the
evidence of coordinated union activities and policy formulation as
establishing that the strike was “not to protect unit work . . . but to
enforce a general policy aimed at safeguarding the work of union
members generally.” Tt accordingly held that by striking in support
of “such a general policy and such a broad object,” the union violated

section 8(b) (4) (i) (ii) (B) of the Act.®

G. Hot Cargo Agreements

During the past fiscal year, the Board had occasion to determine
whether various types.of contract provisions come within the purview
of section 8(e). Among the provisions considered was one requiring

2 Chairman McCulloch and Members Fanning and Zagoria for the majority Members
Brown and Jenkins, dissenting, would find that the union was acting solely in support of
{ts contract dispute with the primary employer for the legitimate primary object of safe-
guarding unit work for unit employees They view this finding as supported by the com-
munications with the international union which reflect the local’s fear that the use of
scanned positives was a threat to unit jobs, and would consider any mncidental secondary
effect 1n the form of aid to union members outside the bargaining unit as legally
insignificant.

See also New York Lithographers & Photo-Engravers Union One-P (Alco-Gravure, D
of Publication Corp ), 160 NLRB 1222, a companion case involving related union opposition
to the use of scanned positives at another of the employer’s plants, found to be violative of
section 8(b) (4) (i) (i1) (B) upon similar reasoning. Chairman McCulloch and Members
Fanning and Zagoria for the majority ; Members Brown and Jenkins dissenting
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that demonstrators of products in retail stores be covered by the col-
lective-bargaining agreement covering the store employees, and an-
other requiring in effect a higher payment into the union’s welfare
fund for coal purchased by signatories from nonsignatories of the
national contract than for purchases from signatories. In Retail
Clerks Local 1288,*" the Board held that, under the circumstances in-
volved, a provision in a contract requiring demonstrators of merchan-
dise at retail grocery markets to “be covered by all the terms of the col-
lective-bargaining agreements” between the store owner and the union
representing store employees was prohibited by section 8(e). Basic to
the Board’s determination that the provision was designed to achieve
the unlawful secondary objective of regulating the labor policies of
other employers, was its finding that the demonstrators in the stores
were employed by the suppliers of products to the stores rather than
by the owners of the stores, and therefore were not part of the bar-
gaining unit represented by the union. This finding, based upon the
fact that the control over demonstrators exercised by the stores was
“de minimis and merely an incident of the fact that they are perform-
ing their duties on the store premises,” made it unnecessary to deter-
mine whether the demonstrators’ work was “fairly claimable” unit
work. In the Board’s view, even if it were, “the clauses go beyond the
legitimate purpose of restricting the contracting out of such work to
suppliers who observe minimum standards and require that o/l the
terms of the stores’ contracts, including the union-security provisions,
be applied to the demonstrators.” The Board found this to be an
effect similar to that of union signatory clause, and that “[r]ather
than being designed to aid unit employees, the clauses, we find, are
aimed at assisting union members in general, a purpose not permitted
by Section 8(e).”

In another case *® involving a provision asserted to be violative of
section 8(e), the Board held that a provision imposing an 80-cent, per
ton welfare fund contribution requirement on signatories of the UMW
national agreement for coal purchased from nonsignatories was pro-
hibited, as it was found to impose a penalty designed to achieve the
unlawful secondary object of aiding “union members generally rather
than members of the unit.” This holding rested on the determination
by the Board that “the ‘unit’ for which subcontracting clauses may
lawfully seek to preserve work are units appropriate for collective
bargaining within the meaning of Section 9 of the Act,” as well as on
1ts affirmance of the holding in a prior case involving the same clause

37 Retail Clerks Intl Assn, Local 1288 (Nickel’'s Pay-less Stores), 163 NLRB No 112,
Chairman McCulloch and Members Fanning, Jenkins, and Zagoria for the majority Member
Brown, dissenting, ‘“‘would find that the clauses in issue were designed to preserve and
protect unit standards, and hence were outside the prohibitions of Section 8(e).”

38 Imtl Union, United Mine Workers (Dize Mvmng Co.), 165 NLRB No. 49.
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in an earlier contract that “the UMW national contract covers a
multiplicity of bargaining units rather than a single industrywide
unit.”

The Board' concluded that the provision could not be considered a
wage standards clause “because a penalty is imposed whenever unit
work is subcontracted to nonsignatory operators without regard to
the wage standards” of the employer, nor a work preservation clause
“since the operators from whom [the signatory] might obtain ad-
ditional coal . . . without the penalty are not limited to those within
the unit. . . .” In finding that the provision was in effect an unlawful
implied union signatory clause, the Board noted that its demonstrated
effects.had been to coerce some nonsignatories to become signatories,
and to penalize signatories who purchased from nonsignatories.*

H. Jurisdictional Disputes

Section 8(b) (4) (D) prohibits a labor organization from engaging
in or inducing strike action for the purpose of forcing any employer to
assign particular work to “employees in a particular labor organiza-
tion or in a particular trade, craft, or class rather than to employees
in another labor organization or in another trade, craft, or class, unless
such employer is failing to conform to an order or certification of the
Board determining the bargaining representative for employees
performing such work.”

An unfair labor practice charge under this section, however, must
be handled differently from a charge alleging any other type of unfair
labor practice. Section 10(k) requires that parties to a jurisdictional
dispute be given 10 days, after notice of the filing of the charges with
the Board, to adjust their dispute. If at the end of that time they are
unable to “submit to the Board satisfactory evidence that they have
adjusted, or agreed upon methods for the voluntary adjustment of,
the dispute,” the Board is empowered to hear the dispute and make an
affirmative assignment of the disputed work.**

Section 10(k) further provides that pending 8(b) (4) (D) charges
shall be dismissed where the Board’s determination of the underlying
dispute has been complied with, or the parties have voluntarily ad-
justed the dispute. An 8(b)(4) (D) complaint issues if the party

3 Raymond O. Lew:s, 148 NLRB 249, remanded 350 F.24d 801 (CADC)

40 Chairman McCulloch and Members Fanning, Brown, and Zagoria for the majority
Member Jenkins, dissenting, would find that ‘““there exists a single industrywide bargaining
unit for welfare fund matters” wherefore the provision, limited in terms to assuring con-
sistent contributions to the we'“are fund, operates to protect the work standards for which
the union has bargained

4N L.R.B. v. Radio & Television Broadcast Engineers Union, Local 1212, IBEW
[Columbia Broadcasting System], 364 U.S. 573 (1961), Twenty-sixth Annual Report
(1961), p 152.
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charged fails to comply with the Board’s determination. A complaint
may be also issued by the General Counsel in the event recourse to
the method agreed upon to adjust the dispute fails to result in an
adjustment.

Of interest among the affirmative work assignment determinations
made by the Board in 10(k) proceedings during the report year were
a number in which the accepted work assignment practices in the
industry were of significant weight among the factors considered by
the Board in making its assignment. The line of demarcation of
jurisdictions between members of the Riggers and members of the
Millwrights-in the uncrating, assembling, positioning, and installing
of machinery on “building trades” jobs was appraised by the Board
in the Don Cartage case.? The Riggers lays claim to the entire work
upon the principal bases of there employer’s assignment practices
and the efficiency and economy resulting from avoiding the split of
assignments between members of each union. The Millwrights lays
claim to only that portion of the “building trades” project work which
had been awarded it by the Dunlop Award, an award which was the
outgrowth of an arbitral process jointly initiated by the respective
Internationals of the disputing locals ‘as a voluntary effort to adjust
their Jongstanding jurisdictional differences. That award fixed juris-
dictional boundaries along lines which take into consideration “the
work tasks which historically have been considered central to each
craft” and had been 'acquiesced in and complied with by national and
local general contractors in the construction industry. It had been
recently reaffirmed in basic respects and modified in some minor re-
spects by a decision made by the Appeals Board of the National Joint
Board for the Settlement of Jurisdictional Disputes, which was
binding upon the disputing unions.

Upon evaluation of many of the factors relevant to the problem of
“the juxtaposition of competing crafts” presented by the dispute, the
Board found some of them of little or no aid in resolving the dispute.
Noting that it has “always looked with favor upon the voluntary efforts
by unions to adjust their jurisdictional differences,” the Board con-
cluded upon consideration of the Dunlop Award that it had attained
the force of an interunion agreement, and provided a “most com-
pelling” consideration supporting the Millwrights’ limited claim. The
Board also noted that it has traditionally been the practice in the con-
struction industry for contractors to divide work among the various
crafts in conformity with established jurisdictional lines, and that an
unstable situation would be created were a general contractor and a
specialty rigging contractor to assign identical work with the same

2 Millwrights Local 1102, Carpenters (Don Cartage Co.), 160 NLRB 1061.
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function to members of different crafts. It therefore concluded that it
could not give controlling weight to the “past work assignment prac-
tice [of the multiemployer association of specialty rigging contractor
of which the employer was a member], to the extent that such practice
is at variance with work jurisdiction allocations that have been fixed
by interunion agreement and now apply to others engaged in the same
work.” Although recognizing that “some loss of flexibility in the mak-
ing of work assignments may occur in a craft union structure,” the
Board assigned the work in dispute to employee members represented
by the competing unions in a manner which upheld in essence the work
assignment apportionment particularized in the Dunlop Award as
subsequently modified. It concluded that any consequential loss of
efficiency or economy would not warrant disturbing the jurisdictional
divisions worked out through the cooperative efforts of the unions in-
volved and accepted by the general contractors who regularly do busi-
ness with the building trades unions.*

“[TThe desirability of.a uniform and predictable standard that
would result from the adherence to the past practice” in the area and
industry was also given consideration by the Board in a number of
other cases, among them Princess Cruises Co.** In that case the em-
ployer began operating a foreign flag cruise ship out of a harbor com-
plex where the established practice was for longshoremen represented
by the International Longshoremen’s and Warehousemen’s Union to
handle passenger baggage from and to the head of the gangway and
the dock area.® Although the employer had signed a contract with the
Marine Cooks and Stewards Union recognizing it as the representative
of the employees performing the disputed work, its port agent con-
tracted for stevedoring services and terminal management with estab-
lished firms who were members of a multiemployer association having
contracts with the longshoremen’s union covering the baggage han-
dling. Finding the contract provisions as interpreted by arbitration
to be wholly inconsistent with each other, the Board noted its prior
determination * based upon past practice awarding the work to the
longshoremen. It concluded that the absence of past practice by this

4 Chairman McCulloch and Members Fanning, Brown, and Zagoria for the majority
Member Jenkins, dissenting, would award the work to the employees represented by the
Riggers on the basis of efficiency and economy, rigging industry practice. and the employer’s
assignment. In his view the majority erroneously bases the award upon the type of project
at which the work is being done, that is, whether other building trades crafts are employed
on the project where the work is done, and upon the basis of an arbitration award relying
on criteria different from the Board’s which led to an award not supported by the record
before the Board

4 Intl. Longshoremen’s & Warehousemen’s Unton, Local 18 (Princess Cruises Co ), 161
NLRB 451

4 The longshoremens’ entitlement to this work upon the basis of past practice was
recognized by the Board in Marine Cooks & Stewards (Matson Terminalg), 156 NLRB 753

6 Jgd
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employer did not “compel or even support the conclusion that the Em-
ployer can make a work assignment for baggage handling that is
wholly at variance with the practice” prevailing in the harbor complex,
particularly where it has attempted to avail itself of the services of a
member of the established industry obligated by contract to adhere to
the past practice. The Board therefore assigned the disputed work to
longshoremen represented by the International Longshoremen’s and
Warehousemen’s Union.

A determination “on the basis of predominant area and industry
practice” was also made in another case *” where an electrical construc-
tion contractor’s assignment to employees represented by the Inter-
national Brotherhood of Electrical Workers to operate a backhoe
trencher in the laying of underground conduit was disputed by the
Operating Engineers’ claim to have the work assigned to employees it
represented. Finding that factors such as contract provisions, skills,
and efficiency did not provide a basis for a determination, the Board
noted that on the basis of the assignment practices of other employers
“this kind of work is generally handled by members of the Operating
Engineers.” It accordingly relied on that area and industry practice
in making the award to the employees represented by that union.

Industry and area practice and agreements were also a principal
basis in one instance for the award of the work of operating a hammer-
head crane on the dock in the unloading of containerized cargo from
ships.*® The new, larger hammerhead crane was capable of performing
all unloading operations formerly handled by the ship’s large crane
and winches, as well as the smaller dockside cranes. Its operation had
been assigned by the employer to employees represented by the Operat-
ing Engineers, which had been previously certified as representative in
a unit including the operators of the smaller dockside cranes, rather
than to longshoremen, represented by the Seafarers’ International
Union, who had operated the ships’ crane and winches. The Board
found that the Operating Engineers’ certification was no longer sig-
nificant, since “the substantial changes brought by the introduction of
the new type of cargo ship and new type of crane could be readily
likened to the establishment of an entirely new operation,” in which
factors of efficiency, economy, and extent of loss of employment favored
the longshoremen. It noted that this crane operation was basically
longshore work and that the 17 hammerhead cranes operated by the
employer in other ports were all manned by longshoremen. It noted also
that the dispute, since it was created by the increased use of mecha-

1 Intl Union of Operating Engineers, Local 49 (Hgan-McKaey Electrical Contractors),
164 NLRB No 94

48 United Industrial Workers, Anchorage Longshore Umnit (Albin Stevedore Co ), 162
NLRB No 96
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nized equipment in longshore operations, should be viewed against the
West Coast Longshore Agreement of 1961 between the unions and
employers designed to promote industrial peace by lightening the
impact of automation upon the employment opportunities of long-
shoremen. In awarding the work to employees represented by the Long-
shoremen the Board therefore also relied on “the consensus in the mari-
time industry that assignments of stevedoring work to longshoremen
will in the long run be of benefit to the industry as a whole.”

I. Recognitional Picketing

Section 8(b) (7) of the Act makes it an unfair labor practice for a
labor organization, in specified situations, to picket or threaten to
picket for “an object” of “forcing or requiring” an employer to recog-
nize or bargain with it, or employees to accept it, as the bargaining
representative, unless the labor organization is currently certified as
the employees’ representative. But even a union which has not been
certified is barred from such picketing in the three general areas
delineated in subparagraphs (A), (B), and (C) of section 8(b) (7).

Recognitional or organizational picketing is prohibited under the
three subparagraphs of section 8(b)(7) as follows: (A) Where
another union is lawfully recognized by the employer and a question
concerning representation may not be appropriately raised under
section 9(c); (B) where a valid election has been held within the
preceding 12 months; or (C) where no petition for a Board election
has been filed “within a reasonable period of time not to exceed thirty
days from the commencement of such picketing.” This last subpara-
graph provides further that if a timely petition is filed, the representa-
tion proceeding shall be conducted on an expedited basis. However,
picketing for informational purposes set forth in the second proviso to
subparagraph (C)* is exempted from the prohibition of that sub-
paragraph unless it has the effect of inducing work stoppages by em-
ployees of persons doing business with the picketed employer.

During the report year, the Board had occasion to reaffirm its hold-
ing in Roman Stone Construction Co. that the term “lawfully
recognized” in section 8(b) (7) (A), which refers to employer-union
relationships protected against picketing pressures by that section,
includes “all bargaining relationships immune from attack under
Sections 8 and 9 of the Act.” In Local 8280, United Mine Workers, 5*

4 The proviso exempts picketing for ‘“the purpose of truthfully advising the public (in-
cluding consumers) that an employer does not employ members of, or have a contract with,
a labor organization .

% Intl. Hod Carriers’ Bulding & Common Laborers’ Union, Road & Heavy Construction,
Local 1298 (Roman Stone Construction Co ), 153 NLRB 659

51 Local 8280, United Mine Workers (Blue Diamond Coal Co.), 166 NLRB No 8



Unfair Labor Practices 131

the Board held that “the legality of the Employer’s recognition of the
incumbent union cannot be challenged in an 8(b) (7) (A) proceeding
because no timely charge was filed thereon,” and because the collective-
bargaining agreement between the employer and the incumbent “being
valid on its face and of reasonable duration, would be a bar to a repre-
sentation petition.” Applying this rule, the Board rejected the con-
tention that a previously certified union which had lost its majority
status due to replacements hired after an economic strike, could picket
more than 6 months after the employer’s recognition of, and execution
of a contract with, a union selected by the replacements, and defend
charges of recognitional picketing on the grounds it was protesting
the employer’s unfair labor practice in recognizing the incumbent,
even though no timely charge was filed. And in holding in another
section 8(b) (7) (A) case ** that the majority status of the incumbent
bargaining representative could not be placed in issue, the Board
relied on its decision in Roman Stone, as well as “the fact that, in the
instant case, the hearing commenced more than 6 months after execu-
tion of the subsisting collective-bargaining agreement.”

In the Dallas Building and Construction Trades Council case,” the
Board held that the council, composed of representatives of local
building trades unions, violated section 8(b) (7) (A) by picketing cer-
tain general contractors to obtain their agreement to a contract with
the council restricting subcontracting in crafts where the council’s
member unions had jurisdiction, to employers who had collective-
bargaining agreements with the appropriate council-affiliated union.
At the time of the picketing the employers had lawfully recognized
various ones of the council-affiliated local unions and had current
contracts with them covering many of their regular employees. In
finding that the picketing had an object of seeking recognition and
bargaining as the representative of employees of the general contrac-
tors, the Board noted that the council “sought a formal agreement,
enforceable throughout its term,” which applied to work the general
contractor might do either with his own employees or by subcontract.
It concluded that the subcontracting proposal would significantly
affect employees of the general contractors to the extent that it regu-
lated the subcontracting of work, a matter of interest and conse-
quence to the employees, and would tend to erode the employers’ right
to operate under the terms of the agreement negotiated with the repre-
sentatives of their employees.’

52 Local 7463, United Mine Workers (Harlan Fuel Co ), 160 NLRB 1589.

3164 NLRB No. 139 Cf Lane-Coos-Curry-Douglas Counties Building & Construction
Trades Council (R. A Chambers ¢ Co ), 165 NLRB No 86

5 The council’s contention that a question concerning representation could be raised
«ince the contracts with the locals were valid only by virtue of section 8(f) of the Act, is
discussed, infra
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J. Prehire Agreements: Section 8(f)

Section 8(f) allows prehire agreements in the construction in-
dustry by permitting an employer “engaged primarily in the build-
ing and construction industry” to enter into a collective-bargaining
agreement covering employees “engaged (or who, upon their em-
ployment, will be engaged)” in that industry. Such an agreement
may be entered into only with a labor organization “of which build-
ing and construction employees are members” but is valid notwith-
standing that the majority status of the union had not been
established, or that union membership is required after the seventh
day of employment, or that the union is required to be informed of
employment opportunities and has opportunity for referral, or that
it provides for priority in employment based upon specified objective
criteria. Such an agreement is not, however, a bar to a petition filed
pursuant to section 9 (¢) or (e).

Among the cases considered by the Board in which section 8(f) was
a consideration was Bricklayers & Masons International, Local No.
3,% in which the union urged in defense of a refusal-to-bargain
charge that parties coming within the special prehire contract pro-
visions of section 8(f) are free of the good-faith bargaining obliga-
tions otherwise imposed by section 8(a) (5) and 8(d) of the Act and
instead bargain on a wholly voluntary basis. The Board, however,
found it unnecessary to pass on that issue, noting that “the entire
legislative history of Section 8(f) (1) is couched in terms of ‘prehire
agreements,” a reference which can have no meaning in the situation
where, as here, the parties are continuing an existing bargaining
relationship under which employees have previously been hired. . . .
Jongress envisioned its prehire provisions as applying only to
the situation where the parties were attempting to establish a bar-
gaining relationship for the first time.”

The Board relied on that construction of the scope of section 8(f)
in another case® in which a building trades council, found to have
violated section 8(b) (7) (A) by picketing general contractors with a
recognitional and bargaining objective, contended that the con-
tractors’ contracts with the building trades locals were prehire contracts
valid only because of section 8(f) and were therefore no bar to the
raising of a question concerning representation. In rejecting the
contention, the Board noted that the contracts were the current
ones of a successive renewal of agreements, wherefore the situation
obtamed was parallel to that in the Bricklayers case. It emphasized

58 Bricklayers & Masons Intl, Local 3 (Fastern Wash Builders Chapter, AGC), 162

NLRB No 46
5 Dallag Building & Construction Trades Council, 164 NLRB No 139
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that section 8(f) had no application to the contracts in issue, which
“were not initial agreements, but the latest fruits of continuing
bargaining relationships” going back many years.

K. Remedial Order Provisions

During the report year, the Board was confronted in a number of
cases with issues concerning the nature of the remedial action appro-
priate to, and capable of effectuating the purposes of the Act in,
the circumstances presented. Of general import was a case *” in which
the Board considered the responsibility of a bona fide purchaser of a
business to remedy unfair labor practices of its predecessor of which
it had knowledge at the time of purchase. Upon reexamination of its
“past restrictive view of its remedial powers in this area” the Board,
reversing prior decisions to the contrary, concluded that “one who
acquires and operates a business of an employer found guilty of
unfair labor practices in basically unchanged form under circum-
stances which charge him with notice of unfair labor practice charges
against his predecessor should be held responsible for remedying his
predecessor’s unlawful conduct” jointly and severally with the prede-
cessor. Although not unmindful that such a purchaser was not a party
to the unfair labor practices and has no business connection with the
predecessor, the Board concluded, upon balancing the equities, that
where there is no real change in the employing industry so far as the
victims of the unfair labor practices are concerned or in the need for
remedying the violations, appropriate steps must still be taken to erase
the effects of the predecessor’s actions. As the successor in control of
the business is in the best position to remedy the unfair labor practices
most effectively, and by substituting himself in place of the perpetra-
tor has become the beneficiary of the unremedied violations under
circumstances where his potential liability to remedy can be negotiated
and reflected in the terms and conditions of the purchase, the Board
concluded that remedial responsibility should attach to a bona fide
purchaser with notice, when the determination of such a status has
been made after appropriate notice and hearing. Noting that these
due process requirements had been met in the case before it where the
purchaser had participated in the backpay hearing, the Board never-
theless concluded that since, at the time of the purchaser’s takeover of
the business, “Board law imposed no obligation upon it to take any
action regarding the unremedied unfair labor practices of its prede-
cessor,” it would be inequitable to require of it the full remedial action
necessary. The Board did, however, direct the purchaser to offer
reinstatement to employees illegally discharged by the predecessor,

57 Perma Vinyl Corp ,164 NLRB No 119

295-318 O - 68 - 10
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but with backpay only for losses from its refusal, if any, to reinstate
them.

Other remedial order issues were of a more specific nature, concern-
ing the design of a remedy for the particular violations found. In the
J. P. Stevens case,’® an employer with a “history of illegal conduct”
continued to engage in extensive unfair labor practices including “a
long campaign of illegal intimidation and unlawful discharge of those
employees who were actively soliciting for the Union.” Finding that
this effort to eliminate those who might recruit others in the union
was largely successful, while antiunion employees were even free to
talk about the union during working hours, the Board addressed itself
to the remedy required to overcome the effect of this campaign.

In these circumstances, we believe that a simple cease-and-desist order will not
suffice, for it would be unrealistic to believe that such an order could retrieve the
employees’ thwarted rights of self-organization or restore the Union to its pre-
vious position where it was able to make known its views and solicit membership
with the help of employee members within the plant Few, if any, union supporters
are left, and those who might espouse the union cause, such as reinstated
employees who previously had been discharged for their union activity, would
probably be afraid to promote the Union for fear that they would be discharged
again The atmosphere of fear generated by the illegal threats, interrogations, and
discharges in the plant undoubtedly will hinder lawful propaganda activities
during nonworking time on company premises We note, furthermore, that union
organizers ordinarily have no right to access to the plant and that, so far as the
record shows, this Union now has no other effective means of personally con-
tacting all of the Respondent’s employees Accordingly, we have decided to grant
the Charging Party’s request that the Respondent be required to supply the
Union, upon request made within 1 year, with the names and addresses of all
employees in its North and South Carolina plants. This will enable the Union to
contact all employees outside the plant and make known its views in an atmos-
phere relatively free of restraint and coercion. As the Respondent was responsible
for the unfair labor practices in the plants and for the attendant lack of organiza-
tional opportunities, and as all the employees’ names and addresses are not avail-
able from sources o her than the Respondent, we think it reasonable to require it
to furnish the list. [ Footnotes omitted.]

A remedy in addition to the cease-and-desist order customary for
8(b) (4) violations was prescribed by the Board in a case where the
union’s imposition of disciplinary fines upon some of its members for
working behind a picket line was found to be inducement to engage
in a secondary work stoppage and therefore violative of section 8(b)
(4) (1) (B).%® To prevent diminution of the impact of its decision in
effectuation of the purposes of the Act, and to preclude the union’s
retention of moneys exacted from employees for an unlawful object,
the Board ordered the refund of the fines. In doing so, it distinguished

8,J P Stevens & Co,163 NLRB No 24

% Bricklayers & Masons Local 2 (Weidman Metal Masters), 166 NLRB No 26 For a dis-
cussion of the substantive violation see, supra, p. 118
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between “economic losses which are merely an ‘incident’ of secondary
boycotts and the imposition of a fine, which in itself constitutes the
unlawful pressure.” It emphasized that reimbursement was not ordered
only to “compensate” the employees or even reimburse them for dam-
ages incurred, but was “directed primarily to the undoing of the
Union’s unlawful inducement.” ¢°

The significance of precontract assistance to a union, for the formu-
lation of a remedy for the employer’s illegal assistance to the incum-
bent during the term of the contract, was in issue before the Board in
the Arden Furniture Industries case.’* There the employer had threat-
ened employees that it would move its plant if they persisted in their
midcontract-term efforts to disaffiliate from the incumbent and deal
with the employer as an independent union. Finding the threats to
be violative of section 8(a) (2), the Board noted that they occurred
during the term of an agreement, lawful on its face, the execution and
maintenance of which were not under attack because the conduct sur-
rounding the execution of the contract occurred prior to the 6-month
limitation period imposed by section 10(b). The Board concluded
that were it, in prescribing a remedy, to rely on conduct antedating
the limitations period as affecting the execution or maintenance of
the agreement, it would in effect be finding the conduct to be an unfair
labor practice, a finding barred by section 10(b).> Tt therefore de-
clined to require the employer to withdraw recognition from the in-
cumbent union during the term of the contract. But believing that
more than a routine cease-assistance remedy was required in “the
special circumstances” of the case, notwithstanding that when the
threats took place the employees did not have the right, because of
the contract, to change their bargaining representative, the Board
ordered the employer, upon expiration of the current term of the
contract, to refrain from recognizing or bargaining with the union
unless and until it is certified by the Board as representative.s®

% Chairman McCulloch and Member Fanning for the majority Member Brown, dissenting
as to the refund of fines remedy, was of the view that since the Board was without powel
to assess damages 1n favor of neutral employers for economic mnjury suffered by secondary
action even though section 8(b) (4) (B) was enacted for their protection, it was similarly
without power to make that section “the vehicle for compensating employees for economic
losses they may 1ncur as an incident of a union’s unlawful pressure directed at a neutral
employer ”

164 NLRB No 159

% The Board declined to adhere to its decision in New Orleans Laundries, Inc, 114 NLRB
1077, to the extent 1t is subject to the interpretation that the Board will rely on pre-10(b)
conduct to set aside a contract lawful on its face

% Chairman McCulloch and Members Brown, Jenkins, and Zagoria for the majority
Member Fanning, dissenting as to the remedy, was of the view that the Board, without
violating the proscription of section 10(b), could properly assess the assistance rendered
the union at the time of execution of the contract as “background” evidence for purposes

of formulating a remedy, and he would therefore order an i1mmediate withdrawal of
recognition notwithstanding the contract
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Supreme Court Rulings

During fiscal year 1967, the Supreme Court decided six cases in
which the Board was directly involved. One case concerned a situation
where employer discrimination in violation of section 8(a)(3) was
found absent specific proof of antiunion motivation. Another con-
cerned the legality of a union’s imposition of fines upon those of its
members who crossed an authorized strike picket line at their em-
ployer’s place of business. Two other cases involved the power of the
Board with regard to “contract questions.” The remaining two cases
involved the question whether the ban on hot cargo agreements im-
posed by section 8(e) interdicted contract clauses which were merely
designed to preserve “traditional work” for the employees covered by
the contract. The Board was upheld on the merits in all six cases.
In addition, the Board participated as amdécus curiae in a case involv-
ing the question whether the Board’s power to remedy a union’s
breach of its duty of fair representation as an unfair labor practice
barred concurrent court jurisdiction over this subject.

1. Establishment of Unlawful Discrimination Without Specific
Proof of Antiunion Motivation

The question whether a violation of section 8(a) (3) may be found
-in the absence of proof of antiunion motivation was again ! considered
by the Court in Great Dane Trailers.? There the employer refused to
pay striking employees vacation benefits acerued under a terminated
collective-bargaining agreement, but made such payments to striker
replacements, returning strikers, and nonstrikers who had been at
work on a certain date during the strike. The Court found that this
action, by its nature, discriminated against employees for engaging in
strike activity and tended to discourage such activity in the future.
In these circumstances, the Court added, “the burden is upon the
1See Twenty-eighth Annual Report (1962), pp. 121-122, Thirtieth Annual Report
(1965), pp 119-121
2N.LR B. v Great Dane Trailers, 388 US 26, reversing 363 F2d 130 (CA. 5), and

enforcing 150 NLRB 438 Chief Justice Warren wrote the opinion for the Court Justice
Harlan wrote a dissenting opinion, in which Justice Stewart joined

136
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employer to establish that he was motivated by legitimate objectives
since proof of motivation is most accessible to him.” Since the em-
ployer came forward with no evidence of legitimate motives for its
discriminatory conduct, the Court held that the Board’s unfair labor
practice finding was clearly warranted.?

2. The Board and “Contract Questions”

In O & O Plywood,* the Court upheld the Board’s authority to con- .
strue a collective-bargaining agreement, where this is necessary to
resolve an unfair labor practice issue. (In that case, the employer
sought to defend a unilateral change in the method of paying its em-
ployees on the ground that such adjustment was permitted under a
clause of the collective-bargaining agreement providing for the pay-
ment of premium rates.) The Court acknowledged that the Board did
not have general jurisdiction over alleged violations of collective-bar-
gaining agreements, and that, by section 301 of the Labor Management
Relations Act, Congress had conferred such jurisdiction on the courts.
To have conferred such power on the Board, Congress feared, “would
have been a step toward governmental regulation of the terms of those
agreements.” The Court concluded that there was no impairment of
this policy in the instant case, for the Board “has not imposed its own
view of what the terms and conditions of the labor agreement should
be,” but has merely construed the agreement “to determine that the
union did not agree to give up” the statutory right to bargain collec-
tively about the matter in question. Moreover, the Court added, the
Board’s action in construing the contract here was not inconsistent
with the national policy favoring arbitration of contractual differ-
ences, for the collective-bargaining agreement contained no arbitration
clause.

A related issue was considered by the Court in the Aeme Industrial
case.” The question there was whether an employer could refuse to
furnish the union with information which was relevant to grievances
arising from removal of plant equipment and subcontracting, on the
ground that, since the collective-bargaining agreement contained a
standard grievance and arbitration clause, the parties had channeled
their requests for information to the arbitrator. The Court, in agree-
ment with the Board, answered this question in the negative. The Court

3The Court indicated that, even had the employer come forward with such evidence,
its conduct would not necessarily be privileged, for it is the Board’s “duty to strike the
proper balance between the asserted business justifications and the invasion of employee
rights in light of the Act and its policy ”

*N.L.LRB. v C & C Plywood Corp., 385 U S. 421, reversing 351 F.2d 224 (CA. 9), and
enforcing 148 NLRB 414 (Thirty-first Annual Report (1966), p. 144).

5N.L.R.B. v. Acme Industrial Co, 385 U.S. 432 reversing 351 F.2d 258 (C A 7). and
enforcing 150 NLRB 1463 (Thirty-first Annual Report (1966), p 143)
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emphasized that its conclusion was not in conflict with the cases under
section 301 of the Labor Management Relations Act according great
deference to arbitration,® for, “in assessing the Board’s power to deal
with unfair labor practices, provisions of the Labor Act which do not
apply to the power of the courts under § 301, must be considered,”
e.g.,section 10(a).” Moreover, the Court added, the Board, in enforcing
the union’s right under section 8(a)(5) to information essential to
carrying out its statutory responsibilities, was in no way interfer-
ing with, but was indeed aiding, the arbitral process. The Board “was
not making a binding construction of the labor contract,” but was only
acting “upon the probability that the desired information was rele-
vant.” And prompt receipt of relevant information was essential to
permit the grievance procedure leading to arbitration to function
properly, for it would permit unmeritorious claims to be sifted out
promptly.

3. Union Imposition of Fines for Crossing Picket Line

In Allis-Chalmers,® the Court held that section 8(b) (1) (A)® did not
bar a union from fining those of its members who crossed the union’s
picket line during an authorized strike against their employer, and
from attempting to collect those fines through court suits. The Court
noted that the “economic strike against the employer is the ultimate
weapon in labor’s arsenal for achieving agreement upon its terms, and
‘[t]he power to fine or expel strikebreakers is essential if the union is
to be an affective bargaining agent. . . .”” Moreover, the Court found
that the “history of congressional action does not support a conclu-
sion that the Taft-Hartley prohibitions against restraint or coercion of
an employee to refrain from concerted activities included a prohibition
against the imposition of fines on members who decline to honor an au-
thorized strike and attempts to collect such fines.” Rather, the Court
concluded, “the contrary inference is more justified in light of the re-
peated refrain throughout the debates . . . that Congress did not pro-
pose any limitations with respect to the internal affairs of unions, aside
from barring enforcement of a union’s internal regulations to affect a
member’s employment status.”

8 See, e g., United Steelworkers v Enterprise Wheel & Car Corp, 363 US 593

7Sec 10(a) of the National Labor Relations Act provides that the Board’s power to pre-
vent unfair labor practices ‘“‘shall not be affected by any other means of adjustment or
prevention that has been or may be established@ by agreement, law, or otherwise v

SNLRB v Alhis-Chalmers Mfg Co, 388 US 175, reversing 358 F.2d 656 (C A. 7), and
sustaining 149 NLRB 67 Justice Brennan wrote the opinion for the Court and Justice
White filed a separate concurring opinion. Justice Black wrote a dissenting opinion, in
which Justices Douglas, Harlan, and Stewart joined

o That section makes it an unfair labor practice for a labor organization or its agents -
‘“to restrain or coerce . . . employees in the exercise of the rights guaranteed in section

7 : Provided, That this paragraph shall not impair the right of a labor organization to pre-
scribe 1ts own rules with respect to the acquisition or retention of membership therein .. .”



Supreme Court Rulings 139

4. Section 8(e) and Work-Preservation Agreements

In National Woodwork Manufacturers,”® the Court affirmed the
Board’s holding that the inclusion of a clause in a contract, providing
that the employees “will not handle” prefabricated doors at the job-
site, was not a violation of section 8(e), which bars agreements to
“cease ... from handling ... any of the products of any other employ-
er. . . .” The Court concluded that section 8(e) was merely intended to
reach so-called hot cargo clauses and other similar agreements which
had a “secondary objective,” and not an agreement which only sought
to preserve work for the employees covered by the contract, which was
primary in nature. The Court pointed out that, “[a]lthough the lan-
guage of § 8(e) is sweeping, it closely tracks that of § 8(b)(4) (A),
and just as the latter and its successor § 8(b) (4) (B) ' did not reach
employees’ activity to pressure their employer to preserve for them-
selves work traditionally done by them, § 8(e) does not prohibit agree-
ments made and maintained for that purpose.” Applying these prin-
ciples here, the Court found that the “will not handle” clause was “pri-
mary” and thus lawful, since it merely sought to preserve for the job-
site carpenters work which they had traditionally performed.

A companion case '? presented the question whether a union repre-
senting one group of the primary employer’s employees could lawfully
engage in concerted activity for the purpose of aiding a sister union,
representing another group of that employer’s employees, to enforce
its valid work-preservation agreement. The Court sustained the
Board’s holding that such activity was primary and thus lawful. Since
the “situation does not involve the employer in a dispute not his own,
his employees’ conduct in support of their fellow employees is not sec-
ondary and, therefore, not a violation of § 8(b) (4) (B).”

5. Case in Which the Board Participated as Amicus Curiae

In Vaca,® a State court, applying a State law standard, found that
the union acted “arbitrarily, capriciously and without just or reason-
able reason or cause” in refusing to process the grievance of an em-
ployee, complaining that he was wrongfully discharged, through the

10 National Woodwork Manufacturers Assn. v N.L R.B, 386 U.S. 612, reversing in part
354 F 2d 594 (C A, 7), and affirming 149 NLRB 646. Justice Brennan wrote the opinion for
the Court, in which Chief Justice Warren and Justices White and Fortas joined Justice
Harlan concurred in a separate memorandum Justice Stewart wrote a dissenting opinion,
1 which Justices Black, Douglas, and Clark joined

11 8ec 8(b)(4)(B) bars a union from exerting strike or related pressure for an object
of forcing one person to cease doing business with another person

12 Houston Insulation Contractors Assn v NLR B, 386 US 664, reversing in part 357
¥ 2d 182 (C A 5), and afirming 148 NLRB 866

B Vaca v Sipes, 386 US 171 Justice White wrote the opinion for the Court. Justice
Fortas wrote a concurring opinion, in which Chief Justice Warren and Justice Harlan
Joined Justice Black filed a dissenting opinion.
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contract grievance procedure’s final step of arbitration. The Supreme
Court agreed with the contention advanced by the union and the
Board that, since the complaint in effect alleged that the union had
breached its duty of fair representation, a duty imposed by the Na-
tional Labor Relations Act, a Federal standard should be applied.
However, the Court further held that, even if it be assumed that breach
of the duty of fair representation was an unfair labor practice,** the
Garmon preemption doctrine '* was not applicable, and hence did not
bar the State court suit. The Court pointed out that the duty of fair
representation was judicially developed, and that the courts have
been handling cases involving that subject for many years. Moreover,
the Court noted, the question whether a union has breached its duty
of fair representation will often be a critical issue in a section 301 suit
charging an employer with a breach of contract, and the Garmon pre-
emption doctrine is clearly inapplicable to suits under section 301.

Turning to the applicable Federal standard, the Court stated that a
“preach of the statutory duty of fair representation occurs only when
a union’s conduct toward a member of the collective bargaining unit
is arbitrary, discriminatory, or in bad faith.” The Court concluded
that this showing had not been made here, and accordingly set aside
the State court’s judgment against the union.

1 See Miranda Fuel Co ,140 NLRB 181,
15 San Diego Bldg Trades Council v Garmon, 359 U 8. 236.
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Enforcement Litigation

Board orders in unfair labor practice proceedings were the subjects
of judicial review by the courts of appeals in 244 court decisions issued
during fiscal 1967.* Some of the more important issues decided by the
respective courts are discussed in this chapter.

A. Court and Board Procedure

1. Standing as “Person Aggrieved”

Two cases decided by courts of appeals during the report year dealt
with the standing of the parties seeking review as a “person aggrieved”
within the meaning of section 10(f) of the Act. In the United Auto
Workers case ? the District of Columbia Circuit held that a union stood
as a person aggrieved where it had prevailed before the Board in
all respects on the substantive merits of the proceeding but had been
denied requested relief in the form of compensation for detriment
suffered from the employer’s illegal refusal to bargain with it. Since
the Board had overruled all exceptions and denied the union’s peti-
tion for reconsideration, the court concluded that the union’s compen-
satory remedy claim was denied by the Board on the merits, thereby
eliminating “the possibility that its rejection of the Union’s compen-
satory remedy claim reflected in any significant measure a ruling based
on the fact that the Union had received all the relief it had requested
of the examiner and only injected this claim on cross-exceptions to the
Board.” As the court could not “say either that the Union’s claim is
frivolous or that it is not genuinely aggrieved,” it entertained the
union’s petition for review. In another case,> however, where the em-
ployer was seeking review not of an adverse order but of factual de-
terminations made in the course of resolution of an unfair labor prac-
tice complaint against him which was ultimately dismissed ; the Eighth

1The results of enforcement and review litigation are summarized in table 19 of
appendix A.

2Intl Unton, U.A.W. [Preston Products Co.] v. N.L.R.B., 373 F.24 671.
3 Taft Broadcasting Co. v. N L.R.B., 65 LRRM 2272, 55 LC Y 11,949.
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Circuit dismissed the petition “for the reason that petitioner does not
have the standing of an aggrieved party.”

2. Availability of Witnesses’ Statements

The application to Board proceedings of the Jencks’ rule concern-
ing the availability of statements of Government witnesses for pur-
poses of cross-examination was considered by the Ninth Circuit in one
case.* Although certain witnesses had testified to the existence of signed
statements which were never produced by the General Counsel after
proper demand, the court rejected the contention that the Board erred
in failing to strike the testimony of such witnesses as provided by
Board Rule 102.118.5 Noting that the General Counsel’s attorneys
stated at the reopened hearing that “they had thoroughly searched
their records and had been unable to find any statements other than
those which they had already handed over,” the court held that “Where
statements have been lost or destroyed in good faith the testimony of
the witnesses concerned need not be struck.”

Respondents further contended that the General Counsel was ob-
ligated to produce certain handwritten stenographic notebooks of a
deceased field examiner containing notes relating to the statements of
the Government’s witnesses, The court concluded that if the notebooks
“contained substantially verbatim accounts of pretrial statements
orally made to a government agent by government witnesses, they
should have been produced,” the court expressing the view that “Any
construction of the ‘signed or otherwise approved or adopted’ clause
of Board Rule 102.118 which would not require that such statements
be turned over would be invalid.” Although holding that at the very
least the trial examiner should have conducted an ¢n camerae inspec-
tion of the documents to determine their producibility the court con-
cluded that his refusal to do so, although error, was not sufficiently
prejudicial to warrant denial of enforcement in view of the remoteness
of the possibility of the discovery of additional producible statements,
and the failure of respondents to have the memorandum preserved
for inspection by the court to provide a proper basis for review.

*N.LRB. v Seine & Line Fishermen’s Uniwon of San Pedro [M V. Liberator], 374 F.2d
974

5 NLRB Rules and Regulations, as amended, 29 CF.R 102.118 reads, in part relevant
here. ‘“after a witness called by the general counsel has testified in a hearing upon a
complaint under section 10(¢) of the act, the respondent may move for the production of
any statement ot such witness in possession of the general counsel,, if such statement has
been reduced to writing and signed or otherwise approved or adopted by the witness Such
motion shall be granted by the trial examiner. If the general counsel declines to furnish
the statement, the testimony of the witness shall be stricken
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B. Concurrent Arbitration

In a unique situation, the Fifth Circuit consolidated for purposes
of opinion two dases,® one a review of a Board order in a work juris-
diction dispute and the other a Federal district court decision enforc-
ing an arbitrator’s award also allocating the disputed work, but
contrary to the Board determination. The Board had found that the
International Typographical Union violated section 8(b) (4) (D) of
the Act by refusing to abide by the Board’s 10(k) determination
awarding certain disputed work, claimed by that union on behalf of
employees it represented, to employees represented by the Lithog-
raphers’ Union.” While the proceeding was pending before the Board,
the I'TU obtained a district court order directing arbitration under its
contract of the work assignment dispute, and subsequently a court
order directing compliance with the arbitrator’s determination that
the employees represented by ITU were entitled to the work under
its contract with the employer. The court of appeals held that the
pendency of the Board proceeding did not preempt the jurisdiction of
the district court to entertain a section 301 action to compel arbitration
or enforce the award, but that once the Board determination under
section 10(k) of the disputed work “is made and becomes final, then it
takes precedence over the Section 301 arbitration proceedings.”

The union’s contention that the arbitrator’s construction of the
ITU contract as covering the work in dispute was binding upon the
Board was rejected by the court. It held the language of the contract
was “not exclusively controlling” and the Board properly considered
all factors relevant to the assignment of the work in making its deter-
mination. The order of the Board was therefore enforced, and the
judgment of the district court enforcing the arbitration award was
vacated.

C. Representation Issues

Court review of issues resolved by the Board in representation
proceedings is not directly available under the statutory scheme. It
must be obtained upon review of a Board order entered in a subsequent
related unfair labor practice proceeding to enforce the bargaining
obligation defined in the representation case. Among the court opin-
lons issued during the year in the course of enforcement litigation
were a number involving review of the Board’s resolution of issues in
representation proceedings.

8 New Orleans Typographical Union 17 [E P. Rwas] v. NLR B., 368 F 2d 755

" New Orleans Typographical Umon 17, ITU (E P. Rivas), 152 NLRB 587 (1965},
Thirtieth Annual Report (1965), p. 106
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1. Unit Issues

A number of the court cases involved review of Board determina-
tions under section 9(c) of the unit appropriate for.collective-
bargaining purposes. The Seventh Circuit in the Krieger-Ragsdale
case ® was required to define the standard of judicial review of Board
unit determinations in ruling on the respondent’s contention that such
findings were subject to review under the substantial evidence rule.
In rejecting this contention, and sustaining the Board position that
it has discretion in making unit determinations, the court defined that
discretion, to be recognized by a reviewing court, in the following
language:

The discretion which the Board is entitled to exercise lies in the area of
establishing, case by case, those facts which it deems generally relevant, but not
conclusive, in the drawing of inferences. . . .

Unit determinations fall into this category of discretionary decisions. Unit
determinations are not findings of fact. but judgments upon the facts in accord-
ance with varying guidelines of relevancy or rules of inference based upon
experience and the purpose of the statute being administered. Because the
exercise of discretion is a judgment and application of relevancy in a particular
case, prior Board unit determinations in other cases have precedential value only _
in the sense that they disclose facts the Board has previously considered relevant.
Applying this standard, the court sustained the Board’s determina-
tion that separate units of lithographic employees and of bindery and
shipping and receiving employees were appropriate in a printing
plant.

In the Purity Food case® the First Circuit, however, found itself
“unable to avoid the conclusion that the Board’s unit determination
simply does not square with its specific findings,” and denied enforce-
ment of a Board order directing bargaining with a unit consisting of
the employees of a single store of a local chain of seven stores. The
court disagreed with the Board’s conclusion, drawn from its factual
findings,!® that notwithstanding the integrated aspects of the chain’s
operations, the single store was so economically independent and
possessed such autonomy within the overall operation that separation
of the single store from the others for bargaining purposes would not
obstruct centralized control and effective operation of the chain. Al-
though noting that it did not “lightly disagree with the, Board in
matters of unit determination,” the court concluded that the specific
findings “disclose a small, compact, homogeneous, centralized and
integrated operation.” The court therefore denied enforcement of the
Board’s bargaining order because in its view the order was based upon

8N L R B. V. Krieger-Ragsdale & Co., 379 F 2d 517.
9 N.L R.B. v. Purity Food Stores, 376 F.2d 497
1 See supra, p 59, for a discussion of the Board decision.
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a unit finding for which the Board had failed to “articulate substantial
reasons.” 1*

Review of unit issues in two other significant cases, however, result-
ed in court application of the substantial evidence test. In one in-
stance,”? a consent election was held with the employer reserving for
subsequent, litigation, if necessary, his position that the insurance
debit agents voting in the election were “independent contractors.” In
the subsequent related unfair labor practice proceeding the Board
found, upon consideration of detailed evidence of the elements of
control exercised by the employer over the debit agents, that it there-
by retained control over not only the result but the means whereby
they accomplished their work. It therefore held the debit agents to be
cmployees and not independent contractors. The court, however, held
that all the forms of control relied on by the Board were also “consist-
ent with an independent contractor status” and “not indicative of an
existence or exercise of control directed to the ‘manner and means’ by
which the result to be produced by the agent is to be accom-
plished. . . .” Inview of its finding of a lack of substantial evidentiary
support for some findings, and the “insignificant or equivocal nature”
of others, the court denied enforcement of the Board’s order.?

In a case viewed by the court as sui generis, the Sixth Circuit
sustained the “breadth of discretion” exercised by the Board in finding
appropriate a unit of all cabdrivers employed by members of an asso-
ciation of independent owner-operators of taxicabs who, found to be
joint employers of all the employees, through association represented
the operation of the taxicabs to the public as a single integrated
enterprise.’® Finding that substantial evidence supported the factual
findings of the Board as to the indicia of control through and by the
association, the court found the statutory definitions of “person,”
“employer,” and “employee” granted power to the Board to hold inde-
pendent employers who have historically chosen to handle jointly
their relations with their employees, to be joint employers for the
purpose of defining the appropriate bargaining unit. In thus affirming
the Board’s bargaining order, the court also rejected the employer’s
contention that such a requirement of joint collective bargaining
could not be imposed against the wishes of the independent employers,
absent a history of such bargaining.

11 The Board’s petition to the Supreme Court for a writ of certiorart was denied, 389
U.8 959

12 United Insurance Co. v. N L.R.B , 371 F.2d 316 (C.A. 7).

13 The Board’'s petition to the Supreme Court for a writ of certiorari was granted, 389
U.S. 815.

4 N.L R B v. Checker Cab Co , 367 F 2d 692

15 Checker Cab Co & Its Members, 141 NLRB 583 (1963), Twenty-eighth Annual Report
(1963), p 37.
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Court review of Board unit determinations made in the course of
rulings on challenges to ballots cast by individuals whose voting
eligibility was in issue was had in several cases. Among them was
Tennessee Packers,'® where a consent election was conducted in a stipu-
lated appropriate unit of all employees “including truckdrivers” at
the employer’s plant in a named city. The court upheld the Board’s
action sustaining challenges to the ballots of seven employee truck-
drivers who resided in other cities where they performed the local dis-
tribution of products delivered to them by the truckdrivers stationed
at the plant who were included in the unit. The court agreed with the
respondent that when the parties’ stipulation of an appropriate bar-
gaining unit is approved by the Board, the Board is bound by the
stipulation and may not independently determine the unit. But the
court concluded that the stipulated description seemed unambiguously
limited geographically to employees at the plant. It further held that
even if the description were viewed as ambiguous with respect to the
truckdrivers, the Board’s finding that there was insufficient community
of interest between the out-of-town truckdrivers and those at the plant
to warrant the former’s inclusion in the unit was supported by the
substantial evidence and properly dispositive of the challenges. In
the Midwest Television case,”™ however, the court found the Board
improperly sustained challenges to employees literally within the
stipulated appropriate unit, which included all radio and television
station employees who appear on a regular basis before the microphone
or camera. The Board, applying community-of-interest criteria, had
sustained challenges to the ballots of two employees whose appearances
before the camera and microphone, although regular and therefore
literally within the unit described, were found to constitute only an
insignificant part of their regular duties. The court, finding the em-
ployees included in the “clear and unambiguous language” of the
description, held the Board had erred in “departing from the clearly
expressed intention of the parties.”

2. Objections to Elections
a. Circumstances Requiring an Evidentiary Hearing

Judicial decisions have long recognized that the Act does not require
the Board to hold an evidentiary hearing to resolve issues raised by
objections-to-election conduct and challenges to ballots. The Board’s
Rules and Regulations *® authorize resolution of objections and chal-
lenges upon the basis of an administrative investigation unless “sub-

¥ N.L R B.v. Tennessee Packers, 379 F.2d 172 (C.A. 6).

17 N L R.B. v. Midwest Television, Station WMBD-AM-FM-TV, 370 F 2d 287 (C.A. 7)
18 Sec. 102.69(c).
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stantial and material factual issues exist which can be resolved only
after a hearing.” Evaluations of the circumstances of particular cases
to consider whether an evidentiary hearing was required under this
standard, continued to be made this year by courts of appeals.’® In
one such instance,? the Sixth Circuit emphasized that “mere disagree-
ment with the Regional Director’s reasoning and conclusions” does
not raise substantial and material factual issues. In rejecting the
respondent’s contention that a hearing was required, the court held that
it is incumbent upon the party seeking a hearing upon its objection
to an election to state what evidence it would produce to establish
that the conclusions of the regional director were incorrect. The court
found the respondent had failed to carry that burden in its request to
the Board for a hearing, wherefore the Board did not abuse its discre-
tion in denying a hearing on the matter. In the U.S. Rubber case,?* the
court found the employer had carried this burden of establishing the
existence of substantial and material issues of fact concerning the
accuracy of certain statements made by the union in its preelection
propaganda. The statements setting forth a comparison of wage rates
and fringe benefits at a competitor’s plant had been distributed less
than 24 hours before the election, and the employer had no oppor-
tunity to respond to them. The employer’s objections provided detailed
particulars, supported by affidavits, in which it asserted the particulars
of the statements claimed to be false. The regional director, after ex
parte investigation, had found the difference between the union’s state-
ment and the actual circumstances to be an insignificant difference. In
the court’s view, the affidavits submitted by the employer raised factual
issues concerning the “intricate figures, variables and details of opera-
tions” to be compared in evaluating the propaganda, which should
have been resolved through a hearing.

In the Bata Shoe case,?* although no hearing had in fact been held
on the employer’s objections to the election, the court held that the
hearing requirement was satisfied when in the subsequent unfair labor
practice proceeding the respondent had the opportunity to develop a
record upon any relevant evidence it had available. The court observed
that due process of law required only that a hearing be conducted
“at some stage” of the administrative proceeding where there is a
substantial and material issue of fact relating to the validity of the
election before the objecting party’s rights can be affected by the
enforcement of a bargaining order. Since the employer was afforded
the opportunity to present evidence and obtain a reconsideration of

1% See Thirty-first Annual Report, pp 130-131

M N.LR B v.Tennessee Packers, supra, tn, 16

2 United States Rubber Co v NLRRB, 373 F.2d 602 (CA 5). Seealso S H. Lynch & Co

V.NLRB,3TTF2d558 (CA 5)
=N L.R.B v. Bata Shoe Co., 377 F.2d 821 (C.A 4)
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the ex parte findings made by the regional director if the new evidence
indicated them to be incomplete or erroneous, its failure to present
evidence in support of its contentions did not entitle it to complain
of the denial of a hearing in the representation proceeding. The court
rejected the contention that a hearing after the entry of the decision
in the representation proceeding was inadequate since the issue was
thereby prejudged.

b. Preelection Misrepresentations

Other representation issues reviewed by the courts during the report
period -included-several concerning objections to elections based upon
alleged misrepresentation in the course of election campaigning. In one
such case,? union campaign literature distributed 24 hours prior to the
election set forth wage rates allegedly obtained by the union for com-
parable employment in other, unidentified, plants, and also claimed
that in the course of a strike conducted by the union at another local
firm “not one person lost a thing.” The court rejected the Board’s find-
ings that, although there was no opportunity for the employer to reply
to the statements, the impact upon the election of the claims as to the
prevailing unionized industry rate was insubstantial, notwithstanding
it being 10 percent overstated, since there were no employees in the
described classification. It also rejected the finding that the statement
concerning strike relief benefits did not affect the election because
the exaggeration was readily apparent. The court, testing the state-
ments as to whether they were (1) a substantial misrepresentation of
material facts, (2) timed to prevent reply, and (8) reasonably expected
to have a significant impact, found that all three criteria were met. In
its view the materiality of misrepresentations concerning the vital
subject of wages and the elimination of the employees’ fear of being
involved in a costly strike by joining a union, the timing of the state-
ments so as to prevent reply, and their significant impact on the election
required the election to be set aside.

Misrepresentations of a similar nature in another case lead to the
same result. In Bata Shoe?* the court concluded that union state-
ments concerning benefits contained in contracts covering plants repre-
sented by the union in other cities were erroneous. Finding that the
misrepresentation was material since such benefits were a matter of
vital concern, and that the statements had been made by a party in an
authoritative position to know the truth in circumstances which pre-
vented an affective reply before the election, the court reversed the
Board’s finding and denied enforcement of the Board’s order. In the

23 Graphic Arts Finishing Co. v N.L.R.B., 380 F 24 893 (C A 4).
2 Bata Shoe Co., supra, fn 22
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Lord Baltimore Press case,? the alleged misrepresentation consisted
of the accusation that a Board representative had been bribed by the
employer to dismiss charges of discriminatory discharge of a prom-
inent union supporter. The Eighth Circuit concluded, in agreement
with the employer, that the union accusation of the suppression of the
charges made by it against the respondent was “a deliberate and
malicious falsehood” of significance to the election. The court therefore
concluded that the issue of the impact on the employees’ voting of these
charges could not be disposed of without a hearing. It denied enforce-
ment of the Board order without prejudice to the renewal of a petition
should a hearing establish that the allegations of bribery were without
significant impact.

D. Interference With Protected Employee Rights

Courts of appeals decisions issued in the course of fiscal 1967 included
a number of significance concerning employer actions viewed by the
Board as constituting interference with employees’ rights protected
by section 7 of the Act. Of particular interest among these were de-
cisions involving the questioning of employees by employer repre-
sentatives preparing for trial of unfair labor practice charges, em-
ployer enforcement of contract provisions limiting the distribution of
literature, and the access of nonemployee union organizers to employees
living on the employers’ premises.

1. Questioning of Employees in Preparation for Trial

In one case ** decided during the year, the Fifth Circuit sustained
a Board holding that an employer violated section 8(a) (1) by its legal
counsel’s interrogation of employees in preparation for the defense of
the unfair practice charges. During the investigation of the charges,
interviews were conducted by the attorney in the presence of a court
reporter and management officials. The employee being interviewed
was not advised of his right to remain silent and was not advised of the
purpose of the interview. In one instance where the purpose was
stated the employee made a statement, later contradicted in testimony
at the hearing because “of the fear of reprisals from the presence of the
company supervisor.” In following the criteria set forth in Johnnie’s
Poultry,* the court emphasized that the employer is required to com-
municate to the employees the purpose of the questioning, to assure
them that there would be no reprisals, and to obtain their voluntary
participation. Such requirements, the court held, are “reasonable, easy

% N L.R.B. v. Lord Baltimore Press, 370 F 2d 397 (C A 8).

2 N L.R.B. v. Neuhoff Brothers Packers, 375 F 2d 372.
2 N.L R.B v.Johnnie’s Poultry Co , 344 F.2d 617 (C.A 8).

295-318 O - 68 - 11
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to meet, and in no way obstructive of a full and searching investi-
gation.”

In one of two factually similar cases,”® the District of Columbia
Circuit agreed with the Board that the employer violated section
8(a) (1) by threatening to lay off and Jaying off employees who refused
to answer questionnaires, prepared and distributed by its attorneys,
requesting information concerning statements made to Board investi-
gators. The court noted that such “interrogation may have a chilling
effect on an employee’s exercise of his section 7 rights.” It concluded
that Board limitations imposed on employers to prevent coercion of
employees in the exercise of these rights and to formulate their testi-
mony do not “severely handicap the employer’s preparation for a
hearing,” since the employer may “demand the statements of employees
who testify and may, if circumstances warrant, obtain a continuance
to meet surprise testimony.” In the other case,” the Sixth Circuit
enforced a Board finding that the employer violated section 8(a) (1) by
suspending and threatening to discharge employees for refusing to
answer a questionnaire relative to the unfair practice charges, even
though the employees were told that their answers would not affect
their jobs and the questionnaire did not go beyond the issues raised by
the complaint. The court stated that the Board is best able to gauge
whether the employer’s threats inhibited the employees from effectively
invoking or participating in Board proceedings, and found that the
Board’s findings were fully supported by substantial evidence.

2. Contract Limitations Upon Literature Distribution

The recurrent issue * of the legality of contract provisions prohibit-
ing employee distribution of literature on company premises was the
issue in two circuit court decisions issued during the past year. In the
Armeo case,3* the District of Columbia Circuit affirmed the Board’s
dismissal of a complaint alleging that the union had violated section
8(b) (1) (A) by maintaining a collective-bargaining agreement con-
taining a provision which permitted the posting of union literature on
bulletin boards, but otherwise prohibited employee distribution on
company property, applicable even to employees seeking to oust the
union. Noting that the Board’s dismissal was based upon a court of
appeals decision of another court of appeals finding no violation of
the Act in the maintenance of that identical contract provision, the
court concluded that under the circumstances it could not hold the

28 Retaal Clerks Int Asgsn. [Montgomery Ward] v N L R B., 373 F.24 655.

2 Montgomery Ward & Co.v. N L.R.B, 377 F 2d 452

3 See Twenty-eighth Annual Report (1963), p. 64; Thirtieth Annual Report (1965),

p. 130 ; and Thirty-first Annual Report (1966), p 71.
8t United Steelworkers of America [Armco Steel Corp.] v. N L.R.B, 377 F.2d 140.
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Board to have been in error in following as controlling a decision of
the court of appeals of the circuit in which the relevant events occurred.
In another case, however, in which a Board finding of a violation in
the enforcement of such a contract provision was reviewed in the
Ninth Circuit, that court denied enforcement upon authority of other
courts of appeals decisions refusing to find a violation under these
circumstances.*?

3. Denial of Access to Union Organizers

In Grossinger’s, the Second Circuit agreed with the Board that the
employer violated section 8(a)(1) by barring nonemployee union
organizers from the employer’s premises to solicit and communicate
with the employees residing there. The court noted that there were no
effective alternative means of communication available to the union in
its organizational efforts and that Supreme Court decisions ** require
the Board “in each case to balance the necessities of the Union for direct
access to employees against the employer’s right of control over his own
property and any detriment which might result from the admission to
that property of union organizers.” The court found that as against the
fact that the majority of the employees live on the employer’s premises
and could not be reached by any means practically available to union
organizers, the employer “raises only its proprietary interest.” As the
employer showed no detriment that would result from the admission to
its property of the union’s representatives under the reasonable regula-
tions as to place, time, and number contained in the Board’s order, the
court enforced that order insofar as it “requires the [employer] to
permit nonemployee union organizers to come on its premises in order
to solicit employees.”

E. Assistance to Union

Support or assistance to a labor organization may take many forms,
one of which was present in a case 3’ in which the Second Circuit
enforced the Board’s finding that an employer violated section 8(a)
(1) and (2) of the Act by continuing to check off dues of employees
who had resigned from the union and revoked their checkoff authori-
zations. The resignations followed the certification by the Board that
the employees in an election had voted to rescind the union’s authority

32N L R.B. v. General Motors Corp., 381 F.2d 265 (1967).

BN.LRB Vv.8. & H. Grossinger’s, Inc., 372 F.2d 26, Thirty-first Annual Report (1966),
ppugcgi'tilfgz N.L.R.B. v. Babcock & Wilcow Co., 351 U.S. 105-113 (1956) ; Repubdlic Avwation
Corp. v. N.L.R B., 324 US. 793 (1945); N L.R B. v. Stowe Spinning Co., 336 US 226

(1949).
% N.L.R.B. v. Penn Cork & Closures, 376 F 24 52.
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to negotiate a contract provision requiring union membership as a
condition of employment.3® The court approved the Board’s inference
that employees who authorize dues checkoffs do so under the influence
of the union-security clause, as well as its interpretation of the statute
as requiring that the rescission of a union-security clause as a result of
an election under section 9(e) (1) of the Act * should also operate to
rescind checkoff authorization executed by employees because of the
union-security provision. It rejected the union contention that the
Board was without authority to find a checkoff arrangement not illegal
under section 302 of the Act to be an unfair labor practice. And in the
Modern Plastics case,® the Sixth Circuit, although sustaining the
Board findings of fact from which the Board had found the respondent
employer had violated section 8(a) (2) by supporting and dominating
an independent union representing its employees, disagreed with the
conclusion of prohibited support and domination, viewing the relation-
ship rather as one of “assistance and cooperation.” Noting that the
employees themselves had not complained but rather the charge had
been filed by an outside union seeking to represent them, the court
expressed the view that the evidence should be carefully scrutinized
“where the issue of domination is not raised by the internal organiza-
tion.” The evidence was viewed as establishing that: the committee
received no dues from its members, had no source of income, and had
held no membership meetings within the past 6 months although it
had met individually with the employees during that period ; the mem-
bers received regular wages when they attended meetings with the
employer; and, although grievances were discussed at the meetings,
they were frequently settled at a later time without further committee
intervention. The court found these facts to be evidence of a weak labor
organization which could not alone support an inference of company
domination. It held the test of domination is “subjective from the
standpoint of employees,” and in the absence of evidence on the record
that the company’s influence was so used or was so considered by the
employees, the Board finding could not be sustained.

3 Penn Cork & Closures, 156 NLRB 411 (1965), Thirty-first Annual Report (1966),
p 75 \

37 Sec 9(e) (1) reads as follows: “Upon the filing with the Board, by 30 per centum or
more of the employees in a bargaining umt covered by an agreement between their employer
and a labor organization made pursuant to section 8(a)(3), of a petition alleging they
desire that such authority be rescinded, the Board shall take a secret ballot of the
employees in such unit and certify the results thereof to such labor organization and to
the employer ”’

38 Modern Plastics Corp. v. N L.R.B., 379 F.2d 201.
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F. Employer Differentiation in Employee Relationship

The applicability of section 8(a) (3), prohibiting an employer from
discriminating against employees in regard to hire or in terms or
conditions of employment, for the purpose of discouraging or encour-
aging membership in a labor organization, to a lockout in furtherance
of bargaining negotiations was considered by the Third Circuit in its
review of the Board decision in the Friedland Co. case.*® The court
sustained the Board’s finding that the employer had violated section
8(a) (3) by suspending employees who were members of a local union
which had struck a painting contractor association in an adjacent
area, in furtherance of its bargaining demands. The employer was
not a member of the struck employer association even though his
agreement with a sister local of the striking local incorporated by
reference the terms of other area agreements that would apply if he
performed work in those areas. The court agreed that the employer’s
obligation to comply with the terms of the other area agreements did
not make him a member of the other associations negotiating those
agreements or constitute joint bargaining with that association. Ap-
proving the Board’s evaluation of the employer interests in the labor
dispute and its findings that the intended purpose in suspending the
employees of the striking local was to bring about a settlement of the
labor dispute on terms as favorable as possible to the labor association,
the court agreed with the Board that the employer “had no significant
employer interest to protect or advance.” It therefore held that under
these circumstances no significant evidence of an attempt to discourage
union membership, or of other union animus, was required to sustain
the finding of a violation of the statute.

G. Bargaining Obligation

1. Obligation To Recognize Within 12 Months of Valid
Election

Among the cases decided during the year was one in which the
Seventh Circuit affirmed the Board’s interpretation of section 9(c) (3)
of the Act * as only barring the Board from conducting another elec-
tion during the 12 months following a valid election, but not relieving
the employer of an otherwise valid bargaining obligation. In Conren,*!
the Seventh Circuit sustained the Board’s finding that the employer

% N L.R.B. v. David Friedland Co., 377 F.2d 983

40 Sec. 9(c) (3) reads in pertinent part' “No election shall be directed in any bargaining
unit or any subdivision within which, in the preceding twelve-month period, a valid
election shall have been held.”

4 Conren, Inc., d/b/a Great Scot Supermarket v. N.L.R.B.,, 368 F.2d 173. For discus-
sion of Board decision see Thirty-first Annual Report (1966), p. 87.
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violated section 8(a) (5) and (1) by refusing, in the context of other
unfair labor practices, to recognize and bargain with a union on the
basis of a demand supported by authorization cards from a majority
of the unit employees, even though that union had lost an election con-
ducted by the Board among these employees within the preceding
12 months. In rejecting the employer’s contention that its refusal was
protected by the limitation of section 9(c)(3), the court held that
while this section limits the frequency of Board directed and conducted
elections, it does not preclude the employees from effectively designa-
ting the union as their bargaining representative through other means,
even though they thereby place a bargaining obligation on the em-
ployer during the 1-year period. Similarly, in another case,*? the court
sustained the Board’s finding that the employer unlawfully refused to
bargain by refusing to recognize the union on the basis of authorization
cards obtained from a majority of the employees after the union lost
a second election, but while its objections to that election, subsequently
sustained and the election set aside, were still pending. In rejecting
the employer’s contention that it was acting in good faith because
the limitation of section 9(c) (3) precluded a duty to recognize and
bargain with the union, at least pending resolution of the validity of
the election, the court, citing Conren, supra, held that since the em-
ployer’s unfair labor practices had invalidated both elections lost by
the union less than 12 months prior to the demand based upon authori-
zation cards, the evidence supported the Board’s finding that the
employer’s refusal to bargain was motivated by a desire to frustrate
the employees’ right to organize and bargain collectively, and was
not because the union had received less than a majority in the second
election.

2. Validity of Authorization Cards

In several cases decided during fiscal 1967, the courts considered
questions relating to the validity of authorization cards, i.e., whether
the cards were valid authorizations to the unions to represent the par-
ticular employee and thus legally sufficient to establish the union’s
majority status.®* In Hamburg Shirt,* the court held that the Board
was warranted in finding that the company violated section 8(a) (5)
and (1) by refusing to bargain with the union on the basis of a
majority status established by signed authorization cards which the
Board found contained unambiguous language designating the union
as the employees’ collective-bargaining representative. The company

42 Borden Cabinet Corp v. NLRB, 375 F2d 891 (CA. T7), certiorari denied 389
U.S 841

43 See also Thirty-first Annual Report (1966), pp 136138
“NLRB.v Hamburg Shirt Corp ,371 ¥ 2d 740 (CCADC)
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defended its refusal to recognize the union on the ground that it be-
lieved that enough of the employees who had signed the cards were
either misinformed or mislead about the nature of the cards they signed
so that the union in fact did not have majority status. In rejecting
this defense the court stated :

. . . Union authorization cards suffice to establish the requirement of union
designation unless the employer can sustain the burden of showing that the card
is inherently misleading or that attendant misrepresentations demonstrate that
they should not be taken to mean what they purport to say. The cards here were
plain, simple and unambiguous.

. . . Where an employee has signed a card which plainly designates a union as

bargaining agent, the employer can prevail only with clear evidence of misrepre-
sentation. A morass of hazy individual recollections of attendant circumstances
will not suffice.
And in Furr’s,*® the Tenth Circuit, in sustaining the Board’s finding
that the employer violated the Act by refusing to bargain with the
union upon demand supported by an authorization card majority,
rejected the employer’s contention that the cards were vitiated by
misrepresentations in their solicitation. Finding no evidentiary basis
for the assertion that a number of the cards were executed in reliance
upon representations that the sole or principal purpose of the card was
to get an election, the court held the unambiguous language of the card
controlling as a valid authorization to the union to act as the employees’
bargaining agent.

However, in another case,**the Fifth Circuit set aside the Board’s
finding that the company violated section 8(a) (5) and (1) by refus-
ing to recognize the union on the basis of authorization cards. The
court found that some of the cards were obtained through misrepre-
senting to the employees that the cards were for the purpose of obtain-
ing a representation election and were not requests for union
membership. In the court’s view, “when cards are challenged because
of alleged misrepresentations in their procurement, the general counsel
must show that the subjective intent to authorize union representation
was not vitiated by such representations.” Since the General Counsel
failed to probe “into the subjective intent of the challenged signers,”
the validity of the union’s majority status was found not to have been
established.” And in.the Nichols case,*” the Board’s refusal-to-bargain
finding was set aside by the court when it concluded that the union was
not the majority representative of the employees at the time of the
alleged refusal to bargain. The court found that a number of the
authorization cards used to establish the union’s majority were pro-
cured by the union on the affirmative assurance to the employees that

% Furr’s Inc v. N.L R B, 381 F 2d 562, certiorari denied 389 U S. 840.

4 Engineers & Fabricators v. N.L R B., 376 F 24 482.
““NLRB.v 8 E. Nichols Co, 380 F 22 438 (C A. 2). s
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there would be an election, without further clear explanation that the
card could also be used to obtain recognition. In view of these mis-
representations, the court concluded that the affected cards could not
be used to establish the union’s majority status.

3. Bargaining Order as Remedy for Section 8(a)(1)
Violations

Board orders directing employers to bargain with a union as repre-
sentative of their employees notwithstanding the union’s loss of an
election, subsequently set aside, were sustained by the courts in two
cases where the order was found necessary to remedy violations of
section 8(a) (1) found to have been committed in an effort to destroy
the union’s majority status. In enforcing one such order,* the Court
of Appeals for the District of Columbia Circuit expressed its disagree-
ment with the Second Circuit decision in N.L.R.B. v. Flomatic Corp.,*
where that court had held that a bargaining order should be used to
remedy 8(a) (1) violations only where they were “glaring violations.”
The court emphasized that :

. . . the choice of remedies is primarily within the province of the Board. The
Board has the responsibility for deciding what relief is most “appropriate” and
in the absence of a clear abuse of discretion we will not interfere. Even where
the particular remedy carved out by the Board has an impact on other values
protected by the National Labor Relations Act, it is the Board that has the pri-
mary duty of reconciling sometimes divergent interests. It is not judicial abdica-
tion ‘to treat with respect the agency’s determination as to the powers properly
invoked in coping with a problem.

Similarly, the Seventh Circuit in Wausau Steel * sustained the
Board’s bargaining order based upon the employer’s interference
with an election by means of threats and promises of benefits which
violated section 8(a) (1). In the court’s view the Board’s bargaining
order was proper even though the employer’s preelection refusal to
recognize the union upon its demand was not itself unlawful under
then existing circumstances. The court found that the union had
obtained authorization cards from a majority of the employees before
the employer refused recognition, and the employer’s unlawful acts
of interference were more than “minor or borderline.” Under these
circumstances, the interference was held to have caused the dissipation
of the union’s majority and, having more than a moderate unbalancing
effect upon the election, constituted ample grounds for its invalidation.

48 Umted Steelworkers [Northwest Engineerng Co.] v. N.L.R.B., 376 F.2d 770

4 347 F 2d 74, Thirtieth Annual Report (1965), p 129
50 Wausau Steel Corp v. N L R B, 377 F.2d 369.
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4. Successor Employer Obligation To Bargain With Incumbent
Union

The courts during the fiscal year decided two cases involving the
obligation of successor employers to bargain with the incumbent em-
ployee representative at the newly acquired business. In one,”* the
Ninth Circuit agreed with the Board’s findings that the purchaser of
a retail food marketing enterprise became bound by the union recogni-
tion obligations of its predecessor. Finding the purchaser to be a “suc-
cessor” employer, in view of the continuity of substantial identity in
the business enterprise, it held the purchaser violated section 8(a) (5)
and (1) by refusing to recognize the union which was the representa-
tive of the predecessor’s employees. The court rejected the purchaser’s
contention that the discharge of the employees by the former owner,
made at the purchaser’s insistence as a condition to the sale, had re-
sulted in a substantial change in the work force, thereby relieving him
of any obligation to recognize and bargain with the union. In the
court’s view, since the purchaser was motivated by antiunion reasons
in requiring the termination of the employees, the requirement of the
Board’s order that they be reinstated by him was appropriate. With
such reinstatement, continuity in the identity of the work force would
* be presumed to follow and an order to recognize and bargain with the
union as representative of the present work force was also appropriate.

In another case,’ the court sustained the Board’s-findings that an
employer who took over the operations, franchises, and physical assets
of a motor freight line was a “successor employer,” since the transac-
tion left intact the identity of-the employing enterprise, and as suc-
cessor was bound by the seller’s duty to recognize and bargain with
the incumbent union. Having failed to recognize and bargain with
the union before instituting its own scale of wages and benefits, the
court found that the employer violated section 8(a) (5) and (1) even
though it subsequently extended recognition in futuro. The court
also approved the Board’s order directing the successor to restore to
the employees those economic benefits previously maintained by the
seller and incorporated into its contract with the union, notwithstand-
ing that the contract had expired before the sale, and the successor had
made known in advance its unwillingness to maintain that level of
employee benefits.

51K B &J Young’s Super Markets v. N L.R B., 377 F.2d 463.
%2 Qvernite Transportation Co v NL R B, 372 F 2d 765 (C A. 4).
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5. Unilateral Establishment of Conditions of Employment
During Contract Term

The Board’s jurisdiction to resolve questions of contract interpre-
tation in the course of unfair labor practice proceedings was sustained
in three courts of appeals decisions during the year. In each instance
the court followed the Supreme Court decision in the ¢ & € Plywood
case.”® In Huttig Sash,* the Eighth Circuit sustained the Board’s
findings that the employer violated section 8(a)(5) and (1) by
unilaterally reducing the wages of some of the employees without com-
plying with the notice requirements of section 8(d).** The employer’s
defense that the presence of a problem of contract interpretation and
the availability of arbitration under its contract with the union de-
prived the Board of jurisdiction was rejected. In the court’s view:

The same need for avoiding inordinate delay in the recognition and implemen-
tation of a labor organization’s rights; the same recognition that there may be
more than one way to settle a labor dispute; the same emphasis upon preserving
rights statutorily expressed; the obvious effectiveness of the Board remedy
here ; the possible need to obtain it eventually anyway; . . . the peculiar nature
of the relationship between the Board and the arbitration process, and upon
§10(a) of the Act, . . . and the same desirabiilty of not rendering unavailable
the Board’s expertise in its traditional area, all bear upon this aspect of the
jurisdictional problem and prompt us to conclude that the presence of a contract
provision for both grievance procedure and arbitration does not eliminate Board
jurisdiction of an unfair labor practice charge in the present context.

Rejecting a similar contention in another case,* the Ninth Circuit
agreed with the Board’s findings that the employer violated section
8(a) (5) and (1) by unilaterally reducing the contractual overtime
pay rate and by attempting to have the employees sign individual
agreements authorizing the reduction. The employer’s position that
its conduct was not an unfair labor practice but was at most a breach
of the collective-bargaining agreement which might subject it to a
suit under section 301 of the Act was rejected by the court. And in
M & M Oldsmobile,’" the Second Circuit sustained the Board’s find-
ings that the employer violated section 8(a) (5) and (1) by refusing
to put into effect an agreement previously reached with the union. The
employer’s conterition that its refusal was not an unfair labor practice

8 N.L RB.v C & C Plywood Corp., 385 U S 421 Seep 137, supra.

84 NLRB v. Huttig Sash & Door Co, 377 F 2d 964.

8 Sec. 8(d), provides, in relevant part, that where a collective-bargaining agreement 1s
in effect, the duty to bargain also means “that no party to such contract shall terminate or
modify” it except upon specified notice to the other party, an offer to meet and confer,
timely notification to the Federal Mediation and Conciliation Service and to the cor-
responding State agency, and the continuation, without resort to strike or lockout, of all
terms of the existing contract for 60 days after such notice or until the contract expires,
whichever is later. These last provisions were also incorporated in the parties’ contract.

% N L.R B.v. Tom Johnson, Inc , 378 F.2d 342

8 N.L.R.B v M & M Oldsmobrle, 377 F2d 712,
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but a breach of contract over which the courts have exclusive jurisdic-
tion was rejected. The court stated that it was not holding that the
Board has “generalized power to determine the rights of parties under
all collective agreements,” but only holding that where the charge is
made that an employer has violated the statutory rights of employees
by refusing to honor in any manner an agreement which was the
product of collective bargaining, the Board can review the facts to
determine whether the repudiation was justified.

6.. Withdrawal From Multiemployer Bargaining

The circumstances under which an employer or a union, having
been associated in bargaining in a multiemployer unit, may terminate
that bargaining context and resume bargaining on an individual
employer basis were considered by the courts in four cases decided
during the year. In each instance the Board’s position was affirmed.
In Publishers’ Association of New York City,>® the Second Circuit
sustained the Board’s holding that the individual employer members
of the multiemployer association violated section 8(a) (5) and (1) by
refusing to negotiate on an individual-employer basis with the union
which, after having bargained on a multiemployer basis for a number
of years, gave timely and unequivocal notice to the employers of its
withdrawal from the consensual multiemployer unit and of its desire
to bargain for individual contracts. The court noted that the Board’s
determination that a union could withdraw under the same conditions
as an employer member of the multiemployer association was in
keeping with the Supreme Court observation in the Buffalo Linen
case * that it would seem only fair that a union be accorded with-
drawal privileges equal to an employer’s, although that Court had
expressly reserved the question. The court of appeals concluded that
while the question was not wholly free from doubt, the Board was
correct in its view that the Congress did not intend to instruct it to
require an unwilling union to continue in the consensual relationship
1f it unequivocally withdrew its consent. In the court’s view, to require
the Board “to weigh and act on relative bargaining strength in the
sense of the potential effectiveness of economic weapons available to
each side in determining appropriateness of bargaining units,” as the
employers contended it should, “would seem enough of a departure
from the general scheme of the Act to call for explicit statutory pro-
visions.” Upon essentially similar reasoning the Sixth Circuit, in
Detroit Newspaper Publishers,® sustained the Board’s finding that

58 Publishers’ Assm of NNY C.v. N L.R B, 364 F 2d 293

% NLRB.v Truck Drwers Local Umion No. 449 [Buffalo ILwnen], 353 U.S 87 (1957).
00 Detrowt Newspaper Publishers Assn. v N.L R.B, 372 F 2d 569.
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certain newspaper publishers had violated section 8(a) (5) by refusing
to bargain on a single-employer basis after the unions had given timely
and unequivocal notice of their withdrawal from the multiemployer
bargaining unit. The court noted, however, that, as a matter within
the sound judgment of the Board, it could have with propriety in-
quired into the good faith of the withdrawals and whether they were
harmful to either party, and, to bolster the multiemployer unit as an
instrument, of free collective bargaining, could have imposed condi-
tions to withdrawals without regard to the positions of the individual
parties.

In another case,”* in which an employer withdrew from the con-
tractor association during negotiations for a new contract, the Tenth
Circuit upheld the Board’s finding that the employer’s withdrawal
was untimely and did not relieve it of its obligation as a member of
the association to bargain with the union. It accordingly held that
the employer violated section 8(a) (5) and (1) by refusing to execute
the collective-bargaining agreement negotiated by the association and
the union and by engaging in individual bargaining with one of the
employees. The court emphasized that although participation in multi-
employer bargaining is voluntary, it is now well established that
withdrawal therefrom can be accomplished only at an appropriate
time, and that, in the absence of union consent or unusual circum-
stances, a withdrawal is untimely if attempted after the commence-
ment of negotiations, as was the instant situation. And in Southwest-
c¢rn Colorado Contractors,” the same circuit sustained the Board’s
findings that the employer association and its members violated sec-
tion 8(a) (5) and (1), where the employer members dissolved the
association on the day the union was certified as bargaining repre-
sentative, and thereafter refused to bargain on a multiemployer basis.
In the court’s view, even though the dissolution took place before the
start of negotiations, which under normal circumstances is the appro-
priate time for withdrawing from a multiemployer bargaining unit,
the employers had a joint bargaining obligation derived from the
predissolution consent-election agreement and subsequent certification
of the union which could not be thus avoided. To permit the employers
“to agree to an election and then, dissatisfied with the outcome, ignore
the commitments, express and implied, previously made,” would be,
in the words of the court, “an obvious frustration of the policies and
purposes of the Labor Act.”

61 N L.R B. v. Tulsa Sheet Metal Works, 367 F 2d 55
&2 N.I R B.v Southwestern Colorado Contractors Assn , 379 F.2d 360 (C.A. 10).
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7. Subjects for Bargaining

The scope of the obligation to bargain concerning certain subject
matters, including the subcontracting of unit work and plant mergers
and relocations, was also among the issues reviewed by the courts
during the report year. In Carmichael Floor Covering,* the Ninth
Circuit affirmed the Board’s holding that employers were obligated to
notify the union and bargain with it concerning their decision to
dispense with personally employing carpet installers—represented by
the union—to install floor coverings sold by them and to contract out
the installation work instead. It agreed that the “plans to discontinue
such employment and substitute contracting-out arrangements were

. mandatory subjects of collective bargaining,” and the employers
violated section 8(a) (5) in that they “failed to undertake such bar-
gaining.” The court also sustained the Board finding that the em-
ployers’ concurrent disavowal of a collective-bargaining agreement
between the union and a multiemployer association of which they were
members, assertedly because as a result of the contracting out they
no longer had employees in the unit categories, was not permissible
under the circumstances and constituted an unfair labor practice.

Another case ® involved the bargaining obligation of a company
which, about to lose its principal customer, had, without prior
notification to or bargaining with the union representing some of its
employees, merged its operations with those of other companies in a
joint venture of greatly enlarged proportions at a new location.
The court, in disagreement with the Board which had found the
decision to relocate to be a bargainable subject, held that “the
Company’s decision, based solely on greatly changed economic con-
ditions, to terminate its business and reinvest its capital in a different
enterprise in another location as a minority partner” is not a man-
datory subject of bargaining. The court agreed, however, that even
under such circumstances the employer was under an obligation to
notify the union of its decision in order that the union might be given
the opportunity to bargain over “the rights of the employees whose
employment status will be altered by the managerial decision.” The
court affirmed the Board’s finding of a violation in the employer’s
failure to do so. Under somewhat different circumstances, the obliga-
tion of an employer to notify and bargain with the union concerning
decisions of this nature was also affirmed by the Second Circuit in
Cooper Thermometer® where the employer refused to discuss with
the union the basis upon which the employees might transfer and

68N L R B v Carmichael Floor Covering Co, 368 F 2d 549.

“ N.L.R.B. v. Trangmarine Nawgation Corp., 380 F.2d 933 (C.A. 9).
9 Cooper Thermometer Co.v N.L.R B., 376 F 2d 684.
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continue to be employed when the plant was relocated at a nearby
town. Although agreeing with the Board that the employer violated
the Act by actions and “an attitude which, in effect, ousted the Union
from any role in negotiating what might be offered to employees
desiring to transfer,” the court declined to sustain the Board’s finding
that the employer’s refusal to recognize the union as bargaining repre-
sentative at the new plant was also a violation of section 8(a) (5). The
court noted the factors which would have influenced the employees’
willingness to transfer to the new plant, including the time and
distance for travel which made commuting unprofitable, as well as
the employer’s basic position, communicated to the union and the
employees, that although it would consider applications from the
employees, neither employment nor seniority and other benefits would
transfer automatically. The court concluded that the record would not
support a finding that a majority of the employees would have
transferred to the new plant “on any basis to which collective bargain-
ing might reasonably have been anticipated to lead.” Absent this
essential finding, necessary to support a premise of union entitlement
to recognition at the new plant, the court declined enforcement of that
portion of the Board’s order requiring recognition of the union as
bargaining representative at the new plant.

8. Duty To Furnish Information

The obligation of the parties to a bargaining relationship to furnish
information essential to meaningful bargaining and contract admin-
istration was further delineated by courts of appeals in two decisions.
In Frontier Homes\  the court sustained the Board’s order directing
a manufacturer of mobile homes to supply the union with its selling
price lists as information essential to meaningful contract negotiations.
A part of the employer’s wage structure provided an employee bonus
for production efficiency through distribution to the employees of
any excess of the preallocated production labor allowance, set as a
percentage of the selling price, over the actual labor cost. The court
agreed that the bonus plan was an integral part of the wage structure
which had the effect of incorporating the selling price of the trailers
into the “overall compensation scheme.” It held that under these
circumstances “this relevant information can no longer remain con-
fidential . . . for without it the Union is forced to use an equation
with an unknown quantity in trying to evaluate the total compensa-
tion of its members.”

The Metlox case ® involved a company’s refusal to permit the details
of its records to be disclosed to the union in support of its claimed

6 N.L.R.B.v. Frontier Homes Corp , 371 F.2d 974 (C.A. 8).
67 Metlow Mfg. Co. v. N.L.R.B , 378 ¥.2d 728 (C.A. 9).
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financial inability to grant a wage increase, notwithstanding the
union’s suggestion that the inability was due to a deliberate bleeding
of corporate assets by the officers and owners. The court sustained
the Board’s finding that the profit and loss statements furnished by
the company did not disclose sufficient information to evaluate the
claimed financial inability and the refusal to furnish details “unduly
restricted the Union’s examination of its . . . records.” The court
further held that information sought by the Union as to payments
to the management group “was under the circumstances not only
relevant, but also ‘reasonably necessary’ to the Union’s role as
bargaining agent.”

H. Union Interference With Employee Rights

1. Retaliation for Recourse to Board

The protective.scope of the proviso of section 8(b) (1) (A) of the
Act, providing that that section’s prohibition of union interference
with employee rights “shall not impair the right of a labor organiza-
tion to prescribe its own rules with respect to the acquisition or reten-
tion of membership therein,” was construed during the year in several
court of appeals decisions.®® In one,® the Fifth Circuit sustained
. Board findings holding violative of section 8(b) (1) (A), and beyond
the protection of the proviso, the threat of a union official that an
employee pressing his claim of discrimination in union referral
before the union’s executive board could be fined or deprived of work
if he complained to the Labor Board about the union’s actions. The
court also agreed that the union violated section 8(b) (1) (A) and (2)
by causing an employer to refuse the employee previously offered
work because in the interim he filed charges mgainst the union con-
cerning the operation of its exclusive referral system.

In another case,” the court sustained the Board holding that the
proviso to section 8(b) (1) (A) protected union action in suspending
an employee from membership in the union for having filed with the
Board a petition for an election to decertify the union as representa-
tive of the employees. The court distinguished cases in which a viola-
tion was found in union disciplinary action for filing charges with
the Board,™ on grounds that in those cases “the union member was
asserting individual rights granted to him by law as against the union,

% See Thirty-first Annual Report (1966), pp. 146—-147.

® N.L.R.B. v. Millwrights & Machwnery Erectors, Local No. 1510 [Mulberry Const. &
Welding], 379 F 2d 679

% Richard C. Pricev N L.R.B, 373 F.2d 443 (C A. 9).

™ See, e.g, Thirtieth Annual Report (1965), pp. 83-85, and Thirty-first Annual Report
(1966), pp 97-98.
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whose existence was not threatened.” The court affirmed the Board’s
view that the proviso was, however, intended to permit the union to
suspend or expel a member who, as here, seeks “to attack the union’s
position as bargaining agent, which is . . . in a very real sense an
attack on the very existence of the union.”

The Board’s finding of a violation in the union’s suspension of a
member from membership for having filed charges with the Board
prior to exhaustion of internal union procedures was not sustained,
however, in Industrial Union of Shipbuilders.” Holding that “in
order for the right to file particular charges to be protected by sec-
tion 7, the charges themselves must assert misconduct which, if proved,
would constitute a deprivation of rights declared in that section,” the
court found no showing that such rights “incidental to organization
or bargaining” were the basis of the charge filed with the Board by the
employee. In directing dismissal of the complaint, the court also noted
that the union rule requiring exhaustion of internal union procedures
was a reasonable one, in all respects consonant with section 101(a) (4)
of the Labor-Management Reporting and Disclosure Act of 1959.7
It expressed the view that this requirement was a “rule” within the
language and intent of the 8(b) (1) (A) proviso. The union could
therefore properly require adherence to its terms without risking
commission of an unfair labor practice, and the Board was obligated
to respect it as expressly sanctioned by section 101(a) (4).

2. The Duty of Fair Representation

Judicial approval was expressed during the year of the Board’s
holding that the rights guaranteed to employees by section 7 of the
Act include the right to fair representation by the bargaining repre-
sentative, wherefore a union’s violation of its duty of fair representa-
tion is a violation of section 8(b) (1) (A) of the Act.™ In enforcing the
Board’s order in Local 12, Rubber Workers,” the Fifth Circuit held
that “the duty of fair representation implicit in the exclusive-repre-
sentation requirement in section 9(a) of the act comprises an indispens-
able element of the right of employees ‘to bargain collectively through
representatives of their own choosing’ as guaranteed in section 7.” It
sustained the Board finding that by refusing for racially discrimi-
natory reasons to process grievances concerning a racially discrimi-
natory seniority system and segregated plant facilities the union

72 Industrial Union of Marine & Shipbuilding Workers [U.S. Lines Co]l v N.LR B, 379
F 24 702 (C.A. 3). Board’s petition for certiorari granted, 389 U S. 1034

™20 U.S.C 411(a)(4).

74 See Thirtieth Annual Report (1965), pp. 82—-83.

® Local No 12, United Rubber, Cork, Linoleum & Plastic Workers [Goodyear Tire &
Rubber Co.] v. N.L.R.B., 368 F 2d 12, See also N.L.R.B. v. Local 1367, ILA [Galveston Mari-
time Assn.] 368 F.2d 1010 (C.A. 5).
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“violated section 8(b) (1) (A) . . . by restraining . . . employees in
the exercise of their section 7 rights.”” In so holding, the court
rejected a narrow interpretation of section 8(b) (1) (A) which would
have limited its prohibition to union conduct affecting union mem-
bership, thereby rendering the employees’ section 7 right to bargain
collectively largely meaningless in the area of union administration of
the bargaining agreement.

Adverting then to the fact that its recognition of a breach of the
duty of fair representation as an unfair labor practice “will have the
necessary effect of bringing such controversies within the primary
jurisdiction of the Board,” the court concluded that when the claim
of an employee that he has not been fairly represented is based essen-
tially on breach of contract, the courts would have jurisdiction under
section 301 of the Act, concurrently with the Board’s jurisdiction over
the claim as an unfair labor practice. It was of the view, however, that
when the claim is based squarely upon an alleged violation of the
union’s duty of fair representation, the jurisdiction of the Board “will
apparently be exclusive, totally preempting that of the courts.” Con-
sidering the impact of title VII of the Civil Rights Act of 1964,
defining as “unlawful employment practices” union and employer
discrimination in the area of civil rights, the court concluded that the
provision of that “specific protection . . . in no way detracts from
the legal and practical bases of our determination that a breach of
the union’s duty of fair representation constitutes a violation of
section 8(b) (1) (A).”

The protection accorded an employee’s section 7 right of fair rep-
resentation by section 8(b) (1) (A) was also considered by the Dis-
trict of Columbia Court of Appeals in a case ™ in which it sustained
a Board holding that a union’s election campaign promise of disparate
treatment which, if carried out, would have breached its duty of fair
representation, constituted restraint and coercion prohibited by sec-
tion 8(b) (1) (A). The union represented the employees at one of two
terminals being merged into a single facility and unit, the representa-
tive of which would be determined by a Board election in which the
union representing the employees of the other merging unit was also
on the ballot. During the election campaign the union announced that
if selected, it would oppose dovetailing of the seniority lists of the
merging units and would protect the seniority of the employees in the
unit it represented, which was the larger of those merging, against the
claims of all other employees in the merged unit. The court agreed

7 The court found it unnecessary to pass on the Board’s findings that the union actions
and inaction also violated sec. 8(b) (2) and (3).

7" Truck Drwers & Helpers, Local Union 568, IBT [Red Ball Motor Freight] v. N.L.R.B.,
379 F.24 137.

295-318 O - 68 - 12
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with the Board that a union’s breach of its duty of fair representation
would constitute a violation of section 8(b) (1) (A). It found that the
~ union’s adamant stand and publicity against the widely accepted prac-
tice of dovetailing seniority lists portended a violation of that duty,
particularly where, as in the case before it, the position was taken for
“the purely political motive of winning an election by a promise of
preferential representation to the numerically larger number of
voters.” It also found that the Board could conclude that the cam-
paign activity by the union “inevitably introduced improper influences
into the election process tantamount to the restraint or coercion con-
templated by Section 7.”

I. Prohibited Boycotts and Boycott Agreements

Determination by the courts of the primary or secondary nature
of union picketing, and the prohibited or permissible objectives
therof, was made in several cases. In the NM U case,” the court af-
firmed the Board's finding of violations of section 8(b) (4) (i) (ii) (B)
of the Act by the union’s picketing of river barges owned by the pri-
mary employer while the barges were being handled by employees of
other employers engaged in moving and loading them. The primary
employer towed the loaded barges only between fixed points on the
river, beyond which points they were handled by other towing and
service companies and the employees of the cargo owners. The court
found that “the barges’ status as an employment situs” and therefore
the primary situs of the dispute ceased when the barges were handled
by others beyond the point of customary tow by the primary employer.
The union’s picketing beyond that point was therefore held to be pro-
hibited secondary action because the barges had then become “the
normal jobsites of secondary employees alone and the picketing was
directed to and affected their normal work at such normal sites without
the accompaniment or even-proximateness of primary status.”

During the period a court also sustained ™ the Board’s determina-
tion that a secondary union’s nonpicket line appeals to induce em-
ployees of a neutral employer, at whose premises the ambulatory situs
of a primary dispute was temporarily located, to support the primary
union by refusing to perform work for their employer was, in the
absence of on-the-scene primary picketing, prohibited secondary ac-
tivity. The court rejected the union’s contention that the appeals were

 Natwonal Maritime Union (Farmers Union Grawm Termwnal Assn] v NLRB, 367
F.2d 171 (C.A. 8).

™ Grain Elevator, Flour & Feed Mill Workers, ILA [Continental Grawn Co.] v N.L.R B’,
376 F.2d 774 (C.A.D.C.), see Thirty-first Annual Report (1966), pp. 108-109.
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within the “primary activity” exception® to the prohibition since
they resulted in no more than was permissible had a primary picket
line been present; namely, an appeal to secondary employees that does
not contemplate complete disruption of the operations of the neutral
employer, but contemplates only cessation of those tasks of the neutral
employees that aid the day-to-day operations of the primary employer.
As its basis for doing so, the court concluded that the primary ac-
tivities proviso did not provide an exemption from the general second-
ary boycott prohibition for any activities other than those specifically
named in the proviso. It noted that congressional concern in adding
the proviso “was on the protection of labor’s traditional means of con-
ducting labor disputes,” and was not “to sanction a limited amount of
impact no matter what the form of inducement.” The court found the
Board’s holding prohibiting secondary union appeals in the absence of
lawful on-the-scene primary picketing to be “highly reasonable in
terms of protecting the neutral employer from potential disruption in-
herent in the situation” in that it assured that “clear and contempo-
raneous notice” would be provided outside parties by the picket line
that the existing dispute was with the primary and did not involve
the neutral whose employees had ceased work.

The question of whether picketing conducted by a union at a con-
struction site, with signs publicizing the use of precut lumber prepared
at wages and conditions below those established by the picketing union,
constituted secondary picketing in violation of section 8(b) (4) (1) (ii)
(B), or was privileged as consumer picketing protected in accordance
with the 7'ree Fruits decision,®® was considered by the Ninth Circuit
in one case.®* The court noted that “[a] mere facade of ‘consumer’
picketing cannot foreclose the Board from determining the true pur-
pose of the union’s conduct. What in actuality is employee-oriented
conduct, or veiled coercion of the secondary employer, cannot by the
simple use of the words ‘consumer directed’, be given statutory pro-
tection.™ It sustained the Board finding that the picketing had a pro-
hibited cease-doing-business object, particularly in view of the timing
of the picketing to confront the workmen reporting for work, the
absence of any effort to negate the impact of the appeal on employees
of the secondary, and the absence of an appeal for particular conduct

8 The proviso to sec 8(b)(4)(B) reads as follows Provided, That nothing contained
in this clause (B) shall be construed to make unlawful, where not otherwise unlawful,
any primary strike or primary picketing”’

SINLRB v. Fruit & Vegetable Packers £ Warehousemen, Local 760 [Tree Fruits],
377 U S 58, Twenty-ninth Annual Report (1964), pp 106-107, holding that sec 8(b) (4)
(ii) (B) was not intended to proscribe all peaceful consumer picketing at secondary sites.

83N L.R B. v. Millmen & Cabwnet Makers Umion, Local 550 [Stewner Lumber Co.],
367 F.2d 953.
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on the part of consumers. In a somewhat similar case,*® the Tenth
Circuit rejected a union’s contention that its picketing of a bank
utilizing the services of a janitorial service company with which the
union had a primary dispute was informational consumer picketing
permissible under the 7'ree Fruits decision. The picketing was con-
ducted during bank working hours although the employees of the
primary employer were not on the premises until after the bank em-
ployees left. The signs advertised the dispute with the primary but did
not mention the bank. In affirming the Board order premised upon its
finding that the picketing violated section 8(b) (4) (B), the court ob-
served that “the evil to which the 8(b) (4) amendments are directed is
secondary union activity which does not encompass some direct action
against the primary antagonist.” It found that “the union activity
was directed in time and space so as to avoid the premises of [the
primary employer] and to avoid the time when its employees were
rendering services upon the premises of the Bank,” and that since the
“primary employer cannot be reached except through the Bank when
the picketing activities are so directed,” the bank was at least “one of
the immediate targets of the picketing.”

The legality under section 8(b) (4) (A) and 8(b) (3) of the union’s
strike and picketing to obtain a secondary boycott contract provision,
found by the Board to be illegal under section 8(e) because permitting
self-help enforcement by union members, was considered by the Sixth
Circuit in the Muskegon Bricklayers case’* The court, in agreement
with-the Board, viewed the clause, which permitted union members to
refuse to work on any job on which work was being done below union
standards, as “a carefully designed effort to secure a right for a bell-
wether craft union to refuse to work until guaranteed that there would
be no nonunion-standard employers or employees in its craft or in any
other craft or job on any job site on which 1ts members were em-
ployed.” It found that the clause was a secondary boycott clause vio-
lative of section 8(e) and not protected by the proviso to that section
because in terms enforceable by the self-help economic sanction of the
members’ refusing to work. It further found that the union, by sanc-
tioning a strike to obtain the clause, engaged in “inducement” and
“encouragement” of the members, albeit in advance and not at the
moment of breach, to employ the secondary boycott clause if it were
in force. As the clause, enforceable not by the courts, but by economic
sanctions which would violate section 8(b) (4) (B), was clearly illegal
under the express language of section 8(e), absent the proviso, the

&N LRB v. Building Service Employees Int. Union, Local 105 [Industrial Janitorial
Servicel, 367 F.2d 227,

8# N.L R B. v. Muskegon Bricklayers Union No. 5 [Greater Muskegon General Contractors
Assn.], 378 F.2d 859.
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court sustained the Board’s holding that the union, by striking to ob-
tain it after all other issues were resolved, was guilty of refusing to
bargain in violation of section 8(b) (8). The court declined to pass on
the Board’s holding that the strike to obtain the clause also violated
section 8(b) (4) (A), reserving “the complex question of whether the
building trades proviso nullifies the application of section 8(e) for
all purposes in the construction industry.”

J. Recognitional Picketing

The provisions of section 8(b) (7) limiting organizational and rec-
ognitional picketing were construed by the courts in a number of cases.
Among them were two cases decided by the Tenth Circuit, one ** of
which involved issues as to the litigability of defenses attacking the
validity of a decertification election, raised by the decertified union
whose picketing of the employer within the following 12 months was
Tound by the Board to be a violation of section 8(b) (7) (B) of the
Act.? The court sustained the Board’s action in refusing to permit the
union to litigate in the representation proceeding allegations of em-
ployer sponsorship of the decertification petition, which could con-
stitute an unfair labor practice if established. It held the action to be
well within the Board’s discretion “to define and impose the investi-
gatory bounds” of the representation hearing authorized by section
9(c) (1). In appraising whether the union had been afforded adequate
opportunity to probe the validity of the election as a defense in the
unfair labor practice proceeding brought against it under section
8(b) (7) (B), the court agreed with the Board’s rejection of the allega-
tions of company unfair labor practices affecting the election as being
unsustained on the record. However, although also sustaining the
Board’s refusal to permit relitigation in the unfair labor practice pro-
ceeding of objections to the election litigated in the representation pro-
ceeding, the court concluded the Board had improperly precluded con-
sideration of the impact of an alleged offer of superseniority to striker
replacements. The court disagreed with the Board’s holding that since
the offers were alleged to have been made before the petition was filed,

&N L R B. v Lawrence Typographical Union No. 570 [Kansas Color Press], 376 F.2d
643.

% That section provides in relevant part :

“8(b) It shall be an unfair labor practice for a labor organization or its agents—

“(7) to picket or cause to be picketed, or threaten to picket or cause to be picketed,
any employer where an object thereof is forcing or requiring an employer to recognize or
bargain with a labor organization as the representative of his employees, or forcing or re-
quiring the employees of an employer to accept or select such labor organization as their
collective bargaining representative, unless such labor organization is currently certified
as the represenwtartive of such employees

“(B) where thhln the precedlug twelve months a vahd election under section 9(c) of
this Act has been conducted.
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they were irrelevant to the election as too remote in time to have in-
fluenced the employees’ election choice. Noting that such an offer “is
not the kind of unfair labor practice which dissipates in its coercive
-effects over a relatively short period of time,” the court remanded the
case to the Board for a hearing on the alleged offers of superseniority.
The other case # presented the issue of whether employees engaged
in picketing in violation of section 8(b) (7) (B) thereby forfeited the
protection of the Act and became vulnerable to discharge by their em-
ployer. The court, disagreeing with the Board, held that employees
who picketed to protest their employer’s failure to grant a wage in-
crease shortly after the union lost a valid election, thereby violated
section 8(b) (7) (B). Finding that the picketing employees constituted
a labor organization, and that the picketing was in part to cause the
employer “to come to terms on wages and working conditions and to
obtain the recognition of those terms in writing,” the court concluded
that even if, as found by the Board, the employees’ efforts did not have
the object of establishing a “continuing relationship,” they did con-
stitute “an effort to force bargaining within the meaning of the statute.”
The court therefore held that the employees had violated the Act by
engaging in prohibited picketing and were not entitled to invoke the
protection of the Act to obtain reinstatement.

K. Remedial Order Provisions

The remedial provisions of Board orders were matters in issue in
several cases decided by the courts during the report period. Signifi-
cant among these decisions were those relating to the Board’s burden
of proof in backpay-proceedings as to the discriminatees’ willful loss
of earnings, the Board’s authority to order an employer to abide by
the terms of a breached contract, and its authority to require recogni-
tion of the union at the new location of a runaway plant.

In one of two court decisions considering the allocation of the burden
of proof of willful loss of earnings as an offset to backpay, the Fifth
Circuit in the Mooney Aireraft case ® rejected the contention that the
Board had the obligation to produce each of the discriminatees at the
backpay hearing and make them available to testify as to willful loss
of earnings. In doing so the court declined to follow the decision to
that effect by the Second Circuit in the Mastro Plastics case,* which it

 Natronal Packing Co. v. N L.E.B , 577 F 24 800, (C.A 10).

8N LR B v. Mooney Awcraft, 366 F.2d 809

9N LRB v Mastro Plastics Corp, 354 F.2d 170 (C.A. 2, 1965), certiorari denied 384
U.S. 972, see Thirty-first Annual Report (1966), pp. 149-150.
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viewed as placing upon the Board “the burden of going forward—of
producing the first evidence” on this issue. The court reasoned:

We think that the Board need not produce the testimony of each and every

employee First, we are not entirely convinced that the employees’ knowledge
about their efforts to find interim work and the financial success they encoun-
tered can realistically be imputed to the Board. More important, to require the
Board to call every employee in every case would placé an intolerable burden
on the agency, particularly where large numbers of employees were involved and
there was little basis to dispute the Board’s calculations. A better rule would
leave the burden on the employer, who could produce the employees’ testimony
whenever necessary to dispute the Board’s figures, but who certainly would
not find it necessary to call every employee involved. We conclude, however, that
the employer should be given every opportunity to call the employees to testify
on the issue of their interim earnings, and that upon the employer’s request, the
Board should make available any information in its possession relevant to the
whereabouts of the employees. When the Board calls an employee, it must, of
course, permit the employer to cross examine him on any relevant matter. [Foot-
note omitted.]
Finding that the employer was not denied the opportunity to call the
employees as witnesses, but was rather urged to do so by the trial
examiner, the court concluded the Board’s failure to call each employee
to testify was not fatal to its case. The same result was reached in the
Florence Printing case,” where the Fourth Circuit, faced with the
same issue, was “persuaded that Mooney Aircraft expresses the correct
view and that we should follow it.” It concluded that court decisions
“conclusively demonstrate, [that] the defense of willful loss of earn-
ings is an affirmative defense and the burden of proving it rests on the
employer. To say that the opponent of one who has the burden of
proof, nevertheless, has the burden of producing evidence for his ad-
versary is in reality to shift the burden of proof. This we are unwilling
to do. . . .”

The question of the Board’s authority to require an employer to
“abide by” the terms of its collective-bargaining contract was resolved
in the Board’s favor in the George E. Light Boat Storage case,” where
the Fifth Circuit sustained the Board’s finding that the employer vio-
lated its bargaining obligation by repudiating its contract with the
union, granting unilateral wage increases, and dealing directly with
the employees. In enforcing the provision of the Board’s order requir-
ing the employer to reactivate and abide by the contract and to pay
back overtime and back welfare payments according to the provisions
of the repudiated contract, the court observed that where the act of the
employer constitutes both an unfair labor practice and a breach of
contract, both the courts and the Board have jurisdiction. It also
observed that although the concurrent jurisdiction does not necessarily

% Florence Printing Co v.N.L.R.B, 376 F 2d 216.
% N.L R.B.v George E. Light Boat Storage, 373 F.2d 762.



172 'Thirty-second Annual Report of the National Labor Relations Board

mean that the Board and the courts “have the same remedies at their
disposal,” neither does it mean that “remedies traditionally used by
courts are unavailable to the Board.” Noting that so long as the Board
remedy “is reasonably related to the unfair labor practice found and
will effectuate the policies of the Act, the mere fact that it coincides
with a judicial remedy is irrelevant,” the court concluded that under
the circumstances of the case:

. . . A simple order to bargain in good faith would not be sufficient. To allow

an employer unlawfully to repudiate a collective bargaining agreement at the
small cost of being required, sometime in the future, to sit down and bargain
with the union would encourage such violations of the Act, For the period from
the breach until a new agreement, if any, is reached pursuant to the Board’s
bargaining order, the employer would be at liberty to disregard the terms of
the contract. The temptation to violate the Act in a situation where the employer
would have everything to gain and nothing to lose could be overwhelming.
[Footnote omitted.]
Board orders requiring adherence to the terms of contractual agree-
ments were also enforced in Huttig Sash & Door,” where the employer
unilaterally decreased wages during the contract term, and in the
M & M Oldsmobile case.” In the latter case the court, sustaining the
Board’s finding that, under the circumstances, the employer could not
avoid the obligation to execute the agreed contract on grounds it had
not been properly ratified by the employees, enforced the Board
order directing the employer to give effect retroactively to the terms of
the agreement and to make the employees whole for losses they had
suffered by reason of the refusal to effectuate the agreement.

During the period the propriety of a Board order directing an
employer, who had surreptitiously relocated his plant to avoid bargain-
ing with the union, to bargain with the union as representative of the
employees at the new location, if it chose to remain there, was reviewed
by the District of Columbia Court of Appeals in the Garwin case.**
Although sustaining the Board’s finding of the employer’s antiunion
motivation in making the move, and its holding that the move violated
section 8(a) (1) and (3) of the Act as well as section 8(a) (5), the
court nevertheless declined to enforce the Board’s order. Noting that
the Board’s order did not require the employer to return to his former
location, and was premised on the assumption that few if any of the
former employees would be able to accept reinstatement at the new
location, the court concluded that the bargaining requirement at the
new location was “without relationship to redressing grievances” of
the employees at the old location. Finding then that the bargaining
requirement could be justified “only as being necessary to remove

®2 N L.R B.v Hutt1g Sash & Door Co., 377 F 2d 964 (C A. 8).

BNLRB v.M &M Oldsmobile, 37T F 2d 712 (C A 2)
% Garwin Corp v. N.L.R.B., 374 F.2d 295, see Thirtieth Annual Report (1965), p 116
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from the Employer the benefits of its wrongdoing” and did not have
the basic purpose of restoring the status quo by redressing injuries
done employees, the court held the Board could not accomplish this
end by establishing the union as representative of the workers at the
new location, without an expression of their preference, thereby de-
priving them of the basic right of expressing their choice for repre-
sentative or the rejection of any representation.

Other court decisions involved the appropriateness of remedial
provisions in cases where the violation was found by the Board to be
de minimis, where access of nonemployee organizers to the employees
or to the employers’ premises was provided, and where the Board
order required the employer to read the notice to his illiterate employ-
ees. In the International Woodworkers case,®® the court, contrary to
the Board, held that the Board may not dismiss a complaint and de-
cline to provide a remedy for a violation of the Act found to have
occurred, upon grounds that the violation is de ménimis. Affirming
the Board in its finding that a violation had occurred, the court noted
section 10(c) of the Act, which provides that if the Board after hear-
ing shall be of the opinion that any person has engaged in an unfair
labor practice, then the Board “shall issue and cause to be served on
such person an order requiring such person to cease and desist from
such unfair labor practice....” It viewed the words “shall issue” as
requiring entry of an order for the violations found, pointing out that
“it is one thing for a successful complainant to end up with a dis-
missed complaint, and quite another to secure a cease-and-desist order.
With the latter, he at least does not have to start all over again if the
violation continues or is renewed.”

Upon review of a case in which the Board had found ?¢ that the
employer’s coercive speeches and solicitation of withdrawals from
the union had probably precluded the union from obtaining majority
status, the court enforced ** order provisions requiring the mailing
of the prescribed notices to each employee and the granting to the
union of reasonable access to the company bulletin boards for a 3-
month period. However, a provision requiring that the union be per-
mitted to address the employees for 1 hour on company premises on
company time was modified to condition the grant of such a meeting
upon the company’s itself employing “this same captive audience
technique for its own purposes” in the future.

Court review of the Board’s balancing of “the necessities of the
Union for direct access to employees against the employer’s right of

% Intl Woodworkers of America [Long Lake Lumber Co.] v. N.L.R.B., 380 F.2d 628
(CADC).

% H W. Elson Bottling Co., 155 NLRB 714, see Thirty-first Annual Report (1966), pp
121-122.

"N L R.B.v. H. W. Elson Bottling Co., 379 F.2d 223 (C.A. 6).
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control over his own property and any detriment which might result
from the admission to that property of union organizers” was also had
in Grossinger’s® Sustaining the Board’s finding that a large resort
hotel had violated the Act by barring nonemployee union organizers
from the premises while at the same time conducting its own coercive
antiunion campaign among the employees during working hours, the
court enforced the Board’s order “in so far as it requires the Respond-
ent to permit nonemployee union organizers to come on its premises
to solicit employees.” It declined, however, to enforce a provision
requiring that should the employer again make antiunion speeches
to its employees during working time, the union be given a similar
opportunity to address the employees. The court was of the view the
employer could make such an order “only if the employer is enfore-
ing a no-solicitation rule.” And in the Zaney & Duke Storage case,®
where the Board directed * the employer to read the notice disavowing
its illegal actions to its employees because the record indicated that
many of them were illiterate or semiliterate and would not be informed
by a written notice, the court declined to enforce the provision, find-
ing it “is unnecessarily embarrassing and humiliating to manage-
ment rather than effectuating the policies of the Act.”
@N.LR.B.v § &H Grossinger’s, 372 F 24 26 (C A 2)
® N.L R.B. v. Laney & Duke Storage Warehouse Co., 369 F 2d 859 (C.A 5).

1 Laney & Duke Storage Warehouse Co, 151 NLRB 248, gee Thirtieth Annual Report
(1965), pp. 114-115.



IX

Injunction Litigation

Section 10 (j) and (1) authorizes application to the U.S. District
Courts, by petition on behalf of the Board, for injunctive relief pend-
ing hearing and adjudication of unfair labor practice charges by the
Board.

A. Injunction Litigation Under Section 10(j)

Section 10(j) empowers the Board, in its discretion, after issuance
of an unfair labor practice complaint against an employer or a labor
organization, to petition a U.S. District Court for appropriate tempo-
rary relief or restraining order in aid of the unfair labor practice
proceeding pending before the Board. In fiscal 1967, the Board filed 22
petitions for temporary relief under the discretionary provisions of
section 10(j)—17 against employers, 2 against unions, and 3 against
both employers and unions. Injunctions were granted by the courts in
12 cases and denied in 2. Of the remaining cases, one petition was dis-
missed by consent of the parties, two were withdrawn, six were dis-
posed of when the respondents stipulated to refrain from the alleged
unlawful conduct pending final disposition of the Board proceeding,
one was dismissed because the Board had issued its Decision and
Order, and three were pending at the close of the report period.

Injunctions were obtained against employers in 11 cases and against
a union in 1 case, and ran against both employers and unions in 2
cases. The cases against the employers variously involved alleged
refusals to bargain with the labor organizations certified by the Board
as representatives of the employers’ employees, a lockout, prohibited
assistance to unions, discriminatory discharges, and other acts of
interference. An injunction was obtained against a union in a case
enjoining a refusal to bargain and a strike allegedly in violation of
section 8(d) of the Act. In two instances the injunctions obtained ran
against both an employer and a union in situations where the em-
ployer’s recognition of the union -was alleged to be assistance in
violation of the Act. In another case where both the employer and the

1 See table 20 in appendix. Also, five petitions filed during fiscal 1966 were pending at the
beginning of fiscal 1967.
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union were charged with violations of the Act through the employer’s
extension of the union’s contract to a newly acquired plant, an injunc-
tion was granted against the employer but denied as to the union.

1. Standard for Injunctive Relief Under Section 10(j)

The standards under which a court will accord injunctive relief
under section 10(j) in advance of the Board’s own resolution of the
issues was an issue in one case. In the Feneral Electric case, the district
court, at the Board’s request, enjoined ? an employer from refusing to
enter into contract-renewal negotiations with a union because the
employer viewed as unacceptable and impermissible the union’s as-
serted right to designate as nonvoting members of its negotiating
committee seven individuals who normally would represent other
unions in bargaining with the employer for other employees. In
granting the injunction upon the grounds that the regional director
had reasonable cause to believe the Act had been violated by the
employer’s denial of the union’s right to designate the composition of
its bargaining representatives, the court rejected the employer’s con-
tention that injunctive relief under section 10(j) was only available
to obtain relief in cases of “flagrant” violations. It concluded that “the
remedy of section 10(j) is surely appropriate and available when the
impact upon the public interest is grave enough to justify swifter
corrective action than the normal process of Board adjudication and
court enforcement.” The court found the case before it “clearly” quali-
fied under that standard.

Upon appeal the Second Circuit Court of Appeals reversed and
vacated the injunction, holding that the extraordinary remedy of in-
junctive relief prior the Board’s hearing and decision was available
only where demonstrably “necessary to preserve the status quo or to
prevent any irreparable harm,” neither of which were in its view
present in the instant case.?

The Board petitioned the Supreme Court for a writ of certiorari
to review the court of appeals decision and was granted a stay of the
court of appeals judgment pending the certiorari proceedings. As a
result of the bargaining which took place while the injunction was in
effect during the interim the case was pending on certiorari, agreement
was reached between the parties as to the terms of a new collective-
bargaining agreement. The Supreme Court subsequently granted the
petition for certiorari but, in view of the supervening execution of a
contract, declined to pass on the proper construction of section 10(j).
It remanded the case for the district court to determine the effect of
the contract execution upon the appropriateness of injunctive relief.

2 McLeod v. General Eleciric Oo., 257 F.Supp. 690 (D.C.S.N.Y.).
3366 F.2d 847.
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2. Other Section 10(j) Litigation

Interim relief against viclations of the bargaining obligation was
the remedy most frequently sought by the injunction actions. In one
such case,* the court held that there was reasonable cause to believe
that respondent had violated the Act by making the withdrawal of
pending charges before the Board and court a condition precedent to
further bargaining, by refusing to consider the union’s counteroffer to
extend the existing contracts without altering their terms, and by
raising the issue of union minority status after having bargained
continuously with the union for a number of years with full knowledge
of such status, pending resolution of unfair labor practice proceedings
which could affect its entitlement to recognition. The court granted
the temporary injunction and ordered respondent to bargain with the
union, but did not require execution of the union-tendered contract as
requested by the union.

Another case in which other pending Board proceedings played a
part was Western Iowa Pork,’ where the employer refused to bargain
with the certified union, contending that the charge of another union
filed with the Board alleging that the employer dominated the certified
union had placed a cloud on its bargaining obligation and under the
circumstances it was under no duty to bargain until the charge was
disposed of. The court found that the regional director had reasonable
cause to believe that the employer thereby violated the Act, granted the
temporary injunction, and ordered the employer to bargain.

In Sinclair Glass) the court found there was reasonable cause to
believe that the employer violated section 8(a) (1) and (2) by exten-
sion to a newly acquired plant of its contract with an incumbent union
at an established plant, by recognition of the union as the representa-
tive of those employees at a time when the union did not represent a
majority of them, and by interrogation of employees and coercion of
the employees to join the union. That conduct was enjoined. However,
the court declined to grant injunctive relief with respect to the em-
ployer’s alleged refusal to bargain with the incumbent union at the
newly acquired plant, on the ground that a substantial issue as to the
appropriate unit had been raised and was then pending before the
Board in an unfair labor practice proceeding.

Temporary injunctions were denied in two cases. In the Pollard
case,” the court concluded that the regional director did not have rea-
sonable cause to believe that the employer was guilty of an unlawful
refusal to bargain with the certified representative of his employees,

4 Hoban v United Aircraft Corp, 264 F.Supp. 645 (D C Conn.).

5 Meter v. Western Iowa Pork Co., 63 LRRM 2503, 54 LC 711,566 (D.C.Iowa)

¢ Dick v. Sinclair Glass Co., 65 LRRM 2358, 55 LC 711,930 (D.C.Ind.).
T G@reene v. A. G. Pollard Co., 258 F.Supp. 475 (D.C.Mass.).
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and that he had failed to show that it was just and proper for the court
to grant injunctive relief. The employer had challenged the validity of
an election resulting in the union’s certification on the ground that a
union official’s statement on the night before the election, that the
employer had a list of employees who were members of the union and
all would be out of jobs unless the union won the election, was false,
and that it had no chance to refute the statement before the election.
The court concluded that in view of the First Circuit Court of Appeals
decision in the 7rancoa case & holding that a similiar misrepresentation
rendered an election invalid, the injunction request was not supported
by a reasonable cause to believe the Act had been violated and the
issue should be resolved through normal Board and court procedures.
And in Union Carbide ® the court held, in denying an injunction, that
there was not reasonable cause to believe that respondent’s action in
closing its plant and locking out the employees during the negotiations
for a new contract was discriminatory or constituted an unlawful
refusal to bargain. The court found that while the employer during
the negotiations proposed a mid-term modification of a separate pen-
sion and insurance agreement, it at no time insisted upon the modifica-
tion as a condition to agreement on the basic collective-bargaining
issues.

Enforcement of a union’s bargaining obligation was secured through
10(j) proceedings in United Brotherhood of Carpenters,® where the
court enjoined the union from striking without complying with the
notice provisions of section 8(d) of the Act.?* The union was ordered
to bargain with the employers without striking until expiration of a
30-day period following delivery of a notice of dispute to the Federal
Mediation and Conciliation Service and the department of labor of
the State.

The actions of the employers and unions in executing illegal con-
tracts and committing other acts of restraint and coercion were en-
joined by the courts in two cases. In the Mr. Wicke case,'* the court
enjoined the conduct of the employer and the union from executmg a
contract containing union-security provisions at a time when the union
did not represent an uncoerced majority of the employees and from the
commission of various acts of restraint and coercion. Respondents
were ordered by the court to abandon their existing collective- bargain-

3N L.R.B. v. Trancoa Chemical Corp., 303 F.2d 456.

° Farkas v. Union Carbide COorp, No. 3487 (D.C.W.Va.), decided Aug. 4, 1966
(unreported)

10 Madden v Umited Brotherhood of Carpenters [Gawley Construction Co.], 56 LC
12,079 (D.C.IIL).

11 Sec. 8(d) conditions strike action to obtain a proposed modification or termination of a
contract upon, nter alia, 60 days’ notice of the other party to the contract, and 30 days’

notice to the Federal Mediation Service and State mediation agencies
12 Greene v. Mr. Wacke Lid. Co., 270 F.Supp. 1012 (D.C.Conn.).



Injunction Litigation 179

ing agreement, and respondent employer was required to withdraw its
recognition of the union as exclusive bargaining agent for the com-
pany’s employees.

Similarly, in the Cowles case,'® the court held that there was reason-
able cause to believe that the employer and unions had violated section
8(a) (1) and (2) and 8(b) (1) (A), respectively, by the employer’s
recognition and execution of a collective-bargaining agreement with
unions at a time when the demand of another union for recognition had
raised a “question concerning representation.” In addition, the em-
ployer assisted and contributed its support to the respondent unions.
The court enjoined that conduct and ordered the employer to cease
recognizing the unions as the exclusive bargaining representative of
the employees unless and until the unions have been certified by the
Board ; restrained the unions from acting as the exclusive bargaining
representative unless and until certified; and restrained both from
performing or giving effect to the collective-bargaining agreement.

In other cases, the conduct enjoined by the courts consisted of acts
of interference with protected employees’ rights and discrimination in
employment. In Kansas Refined Heliwm,* the court found that there
was reasonable cause to believe that respondent violated section 8(a)
(1) and (3) by unlawfully interrogating and threatening its em-
ployees and by discharging them for their union activities. It granted
a temporary injunction and ordered the employer to reinstate certain
employees to their former positions pending the final determination of
the matter by the Board. Similarly, in the Stewart & Stevenson case,*
the court found that there was reasonable cause to believe that respond-
ent had violated section 8(a) (1) and (8) by dismissing a number of
its employees because of their union activities and by other actions
coercing the employees and interfering with the exercise of their
rights to organize. Accordingly, respondent was enjoined from con-
tinuing to engage in these practices and ordered to offer immediate and
full reinstatement to the discriminatorily discharged employees.

Among the other cases in which injunctions were sought under sec-
tion 10(j) was M & W Gear Co.*® There the court, by agreement of
counsel, entered a restraining order prohibiting the respondent from
abolishing its over-the-road trucking operations and from selling the
trucks as it had threatened to do in the event the drivers designated
the union as their representative—and which it did by subcontracting

13 Kaynard v. Cowles Communications, Inc, 66 LRRM 2052, 56 LC 12,056 (D.C.N.Y.).

1 Sacks v George A. Angle d/b/a Kansas Refined Helium Co, 65 LRRM 2098, 55 LC
911,865 (D C.Kans.).

15 Potter v Stewart & Stevenson Services, No 66-H-73 (D.C.Tex.), decided Oct. 7, 1966
(unreported).

18 Jacobson v M & W Gear Co, No CV 67-89D (D.C.Ill.), decided June 13, 1967
(unreported)
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all work immediately following the election—and requiring it to
reinstate the terminated drivers to their former positions. Subse-
quently, the respondent entered into a stipulation for entry of a Board
order and court decree enforcing the order at which time the restrain-
ing order was dissolved by the court. And in the Young Metal case,"
the court enjoined the employer from prohibiting its employees from
talking about unions in the plant during nonworking time.

B. Injunction Litigation Under Section 10(1)

Section 10(1) imposes a mandatory duty on the Board to petition
for “appropriate injunctive relief” against a labor organization or its
agent charged with a violation of section 8(b)(4) (A), (B), and
(C), or section 8(b) (7),' and against an employer or union charged
with a violation of section 8(e),2° whenever the General Counsel’s in-
vestigation reveals “reasonable cause to believe that such charge is true
and that a complaint should issue.” In cases arising under section
8(b) (7), however, a district court injunction may not be sought if a
charge under section 8(a) (2) of the Act has been filed alleging that
the employer has dominated or interfered with the formation or ad-
ministration of a labor organization and, after investigation, there is
“reasonable cause to believe such charge is true and that a complaint
should issue.” Section 10(1) also provides that its provision shall be
applicable, “where such relief is appropriate,” to violations of section
8(b) (4) (D) of the Act, which prohibits strikes and other coercive
conduct in support of jurisdictional disputes. In addition, under sec-
tion 10(1) a temporary restraining order pending the hearing on the
petition for an injunction may be obtained, without notice to the
respondent, upon a showing that “substantial and irreparable injury
to the charging party will be unavoidable” unless immediate injunctive
relief is granted. Such ex parte relief, however, may not extend beyond
5 days.

17 Cogentino v. Young Metal Products Co, No. 3961 (D.CIIl.), decided Sept. 14, 1966
(unreported)

18Sec 8(b)(4) (A), (B), and (C), as enacted by the Labor Management Relations Act
of 1947, prohibited certain types of secondary strikes and boycotts, strikes to compel em-
ployers or self-employed persons to join labor or employer organizations, and strikes
against Board certifications of bargalning representatives These provisions were enlarged
by the 1959 amendments of the Act (title VII of Labor-Management Reporting and Dis-
closure Act) to prohibit not only strikes and the inducement of work stoppages for these
objects but also to proscribe threats, coercion, and restraint addressed to an employer for
these objects and to prohibit conduct of this nature where an object was to compel an em-
ployer to enter 1nto a hot cargo agreement declared unlawful in another section of the
Act, sec. 8(e).

1 Sec 8(b)(7), incorporated in the Act by the 1959 amendments, makes organizational or
recognitional picketing under certain circumstances an unfair labor practice.

2 Sec. 8(e), also incorporated in the Act by the 1959 amendments, makes hot cargo agree-
ments unlawful, with certain exceptions for the construction and garment industries.
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In fiscal 1966, the Board filed 157 petitions for injunctions under
section 10(1). Of the total caseload, comprised of this number together
with the 16 cases pending at the beginning of the period, 83 cases were
settled, 2 dismissed, 5.continued in an inactive status, 10 withdrawn,
. and 5 were pending court action at the close of the report year. During
+this period 68 petitions went to final order, the courts granting injunc-

tions in 60 cases and denying them in 8 cases. Injunctions were issued

.in- 31 cases involving alleged secondary boycott action proscribed by
section 8(b) (4) (B) as well as violations of section 8(b) (4) (A) which
proscribes certain conduct to obtain hot cargo agreements barred by
section 8(e). Injunctions were granted in 15 cases involving jurisdic-
tional disputes in violation of section 8(b) (4) (D), of which 4 also
involved proscribed activities under section 8(b) (4) (B). Injunctions
were issued in 12-cases to proscribe alleged recognitional or organiza-
tional picketing in violation of section 8(b) (7). The remaining two
cases in which injunctions were granted arose out of charges involving
alleged violations of section 8(e).

Of the eight injunctions denied under section 10(1), four involved
alleged secondary boycott situations under section 8(b) (4) (A) and
(B), two involved alleged jurisdictional disputes under section 8(b)
(4) (D), and two were predicated upon alleged violations of section
8(b) (7) (B) and (C).

Almost without exception, the cases going to final order were dis-
posed of by the courts upon findings that the established facts under
applicable legal principles either did or did not suffice to support a
“reasonable cause to believe” that the statute had been violated. Such
being the basis for their disposition, the precedence value of the case
is limited primarily to a factual rather than a legal nature. The deci-
sions are not res judicata and do not foreclose the subsequent proceed-
ings on the merits before the Board.

Three of the cases decided during the year, however, involved the
application to variant factual situations of legal principles of par-
ticular consequence concerning picketing at a “reserved gate” and the
“ally” doctrine. In the reserved gate case,” the court issued an injunc-
tion based upon its finding that there was reasonable cause to believe
that respondent violated the secondary boycott provisions of the Act
by its action in placing an “observer,” without picket signs, at a
separate gate at a project reserved for construction workers employed
by secondary employers. The court found the presence of the “ob-
server” to be tantamount to the presence of a picket and, applying
established legal principles, enjoined the picketing as unlawful.

21 @etreu v. Local Union 1347, IBEW [Cincinnati Gas Co.], 66 LRRM 2084 (D.C.Ohio).
285-318 O 68 - 13
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In the Local 205, Electrical Workers case,” the court, in denying
injunctive relief, held that there was not reasonable cause to believe
that respondent’s picketing at a warehouse servicing orders on product
inventory of the struck employer was an illegal secondary boycott.
The employer, in anticipation of the strike, had transferred a substan-
tial part of its inventory of salable products, normally maintained at
the production plant, to a warehouse operator. During the strike the
warehouse personnel filled orders for the struck employer from the
warehoused stock. Under these circumstances, the court concluded that
the warehouse operator had allied himself with the struck employer
and, therefore, could not be considered a neutral entitled to the protec-
tion of the Act. Similarly, in another “ally” case, 2 the court dismissed
the petition for an injunction on the ground that the struck employer
and the warehouse operator who filed the charge were allied. The court
found that the warehouse operator, from the commencement of the
strike, in addition to those product lines it had previously handled, had
been performing warehousing work and distribution to customers on
a line of products usually handled by the employees of the struck
employer. The court, therefore, concluded that the union’s picketing of
the warehouse operator did not give rise to a basis for concluding that
the Act had been violated. The court further found that the picketing
was protected consumer picketing which the union had the right to
engage in to peaceably publicize its dispute with the employer and to
request customers not to purchase such products in support of its
position.

2 Hoban v Local 205, United Electrical, Radio & Machine Wkrs [General Electric Co.],
64 LRRM 2142, 54 LC ¥ 11,640 (D C Mass.).

23 Brooks v Local 101, United Rubber, Cork, Linoleum & Plastic Wkrs. [Greal Lakes
Sugar Co 1, No 29871 (D.C.Mich ), decided May 12, 1967 (unreported)



X

Contempt Litigation

During fiscal 1967 petitions for adjudication in contempt for non-
compliance with decrees enforcing Board orders were filed in 20
cases: 14 for civil contémpt, 8 for criminal contempt, and 3 for both
civil and criminal contempt. In five of these cases the petitions were
withdrawn following compliance by respondents during the course
of the proceedings.* In four cases the petitions were granted and civil
contempt adjudicated,? while in three, the courts referred the issues
to special masters for trials and recommendations.? One case, involving
the collection of backpay, was dismissed because of the defunct condi-
tion of the corporate debtor.* Of the remaining nine cases, pending in
various stages, seven are civil ® and two are before panels of the court
designated to try the respondents upon counts in criminal contempt.®

1N L.R.B. v Ariel Offset Co., in contempt of the decree ordering execution of a collective-
bargaining agreement in No. 30,108 (C.A 2), May 23, 1966 ; N.L.R.B. v. Local No. 2, United
Assn. of Journeymen & Apprentices of Plumbing Industry, in contempt of 360 F.2d4 428
(C.A. 2); in re Teleservice Co. of Wyoming Valley, in criminal contempt of the 8(a) (1)
provisions of the decree of Aug. 18, 1965, and the purgation clauses of the contempt adjudi-
cation of Nov 29, 1966, in No 15,412 (C A 3); N L.R B. v. Intl Brotherhood of Electrical
Workers, Local 861, in contempt of the secondary boycott provisions of the decree in No.
21,386 (CA 5), Jan 7, 1966; NLRB v Red Ball Motor Freight, in contempt of the
8(a) (1) provision of the decree in No. 17,994 (C.A.D.C.), Apr. 1, 1964, 56 LRRM 2480.

2N LRB.v Local 254, Building Service Employees Intl. Umon, 376 F.2d 131 (C.A. 1),
cert denied 389 U S 856 (see footnote 12, below) , N L R.B v Teleservice Co. of Wyoming
Valley, order of Nov. 29, 1966, in civil contempt of the decree of Aug. 18, 1965, in No 15,412
(C A. 3) (comphance fine of $10,000 imposed, order of June 8, 1967) ; N.L.R.B. v. Superior
Building Mawmtenance, order of May 22, 1967, in civil contempt of decree of Aug. 19, 1966,
in No 15,524 (CA 7); N L.R.B. v Painters Diwstrict Council No. 3, order of Aug. 1, 1967,
in civil contempt of decree of Sept. 27, 1966, in No. 18,557 (C A. 8).

3N.LR.B v Cumberland Shoe Corp. (C A. 6), referred to U 8.D.C. Judge Frank Gray,
Jr, order of Feb. 13, 1967, in No 16,068 (see 351 F 2d 917) , NL R B. v. U.M.W. and Dis-
trict 30, UM W. (C.A. 6), referred to U S D.C. Judge Charles G. Neese, order of Jan. 3,
1967, in No 14,226 ; N.L.R.B. v. My Store, Inc. (C.A. 7), referred to local attorney, order
of Dec 22, 1966, in No. 14,770 (see 345 F.2d 494).

4N L.R.B. v. Ampruf Paint Co., Inc, order of June 6, 1967, No. 17,603 (C.A. 9).

®N.L R B. v. General Precision, in contempt of decree of Oct. 28, 1965, No. 16,132 (C.A.
3) (dominated labor organization) ; N.L R B. v. Interurban Gas Corp, in contempt of 354
.24 76 (C.A. 6) (backpay) ; N L R.B. v Tennessee Packers, Frosty Morn Div , in contempt
of 339 F 2d 203 and 344 F 2d 948 (discriminatory discharges, as found in 143 NLRB 494
and 146 NLRB 165) ; N L R B. v. Burnett Construction Co., civil contempt of 350 F.2d 57
(C.A. 10) (refusal to bargain) ; N.L.R.B v. Ambrose Distributing Co., in civil and criminal
contempt of 358 F 2d 319 (C A. 9) (refusal to reinstate two diseriminatees).

SN.L.R B. v. Alamo Express, in criminal contempt of decree of June 22, 1959, in No
17,594 (C A. 5), 45 LRRM 2052, and decree of July 10, 1964, in No. 21,465 (C.A. 5) (dis-
criminatory discharge); N L R.B. v Winn-Dizie Stores, in criminal contempt of enforce-
ment decree in 324 F.2d 502 and civil contempt provisions in 353 F.2d 76 (C.A. 5) (unlaw-
ful sponsorship of decertification petition)

183
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Contempt was also adjudicated in four cases which had commenced
prior to fiscal 1967 ; of these, one civil contempt adjudication resulted
from the confirmation of the recommendations of a special master,
two civil contempt adjudications followed proceedings before the
courts themselves,® and in one criminal contempt case which the court
had referred to a United States District Court judge, as its special
master, the respondents were sentenced and placed on probation, upon
their pleas of guilty.® Two additional cases were disposed of during
fiscal 1967, one by an order of dismissal upon confirmation of a master’s
report that the Board failed to meet its burden of proof° and the
other by an order approving a compromise of backpay liability.**

Two opinions were issued which warrant comment. In Local 25},
Building Service Employees,’* the enforcement decree had enjoined
the union, which represents employees of contract cleaners, from
threatening any employer to force a cessation of business with the
company with which the union was engaged in a continuing primary
labor dispute. When the union, claiming that cleaning services were
products which it could follow under N.L.R.B. v. Fruit & Veg}?table
Packers, Loc. 760 [Tree Fruits], 377 U.S. 58, resumed its uniawful
picketing of two customers to coerce them to cease doing business
with the company, the court granted a preliminary injunction, and
then after an evidentiary trial, a contempt adjudication, again direct-
ing the union to cease picketing any of the company’s nonpublic cus-
tomers. The court declined, however, to hold the union in contempt
with respect to picketing the offices of the Massachusetts Department
of Education, in protest of the department’s award of a cleaning
contract to the company. The court felt that this aspect of the contempt
proceeding raised questions of statutory interpretation, not present
in the basic case, which should be considered first by the Board;
namely, whether a State agency which has no customers is “coerced”
within the purview of section 8(b) (4) (ii) and whether that section
proscribes picketing designed to elicit a public response to the actions
of a Government agency with which the union may have both a
primary and secondary dispute. The court made clear that its relega-
tion of this issue to the Board was not in recognition of the union’s

N.L R.B. v. Lynair, Inc., 380 F.2d 286 (C.A. 6).

8 N.L.R.B. v Joseph Auto Co., order of Nov. 8, 1965, and final order of Apr. 1967, in No.
29,447 (CA. 2) ; N.L.R B. v Art Lance, Jr., order of Apr. 20, 1966, in No. 15,433 (C.A. 3)

®NLRB v Remforced Steel Workers, Local 426, & Regis O’Brien, 1t8 Business Agent,
adjudication and sentence of Nov. 9, 1966, in No 16,222 (C A. 6) The union was fined
$10,000 of which $8,000 was suspended, and the individual respondent sentenced to 30 days’
imprisonment, suspended however upon condition that respondent complies with the con-
tempt adjudication of Sept. 8, 1965, and the court’s decree of Oct. 27, 1964, Both re-
spondents were placed on probation for 1 year.

1O N.L R.B. v. Warren Heldman, order of Mar. 14, 1967 (C.A. 2).

U N LR B. v. Ripley Manufacturing Co , order of July 13, 1966, in No. 15,225 (C.A. 6).
12 See footnote 2, above.
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general claim that the court could never adjudicate contempt until
the Board has first exhausted its administrative procedures.

In Lynair,® the Sixth Circuit reaffirmed the principle that an em-
ployer must bargain in good faith for a reasonable period of time
after entry of a court decree requiring collective bargaining, even
though the union no longer commands majority support. Rejecting
the employer’s contention that the enforcement decree should have
specified in calendar terms the length of time for which bargaining was
required, the court further ruled that the measure of a reasonable
period of time is ordinarily until an agreement has been negotiated
or a genuine irrllpasse has occurred.

13 See footnote 7, above



XI

Miscellaneous Litigation

Miscellaneous court litigation during fiscal 1967 involved Board
rulings in representation proceedings and on interlocutory appeals in
unfair labor practice proceedings, the availability to private litigants
of the investigatory files of the Board, and the enforceability by the
Board of its subpenas requiring an employer to produce lists of the
names and addresses of eligible employees under the Board’s E'zcel-
sior rule* requiring such a list for use for campaign purposes by parties
to an election proceeding.

A. Judicial Review of Board Proceedings

Petitions filed during the past year by parties to Board proceedings
seeking to invoke the equity powers of a Federal district court to
restrain or compel Board action at various stages of representation
or unfair labor practice proceedings were opposed by the Board pri-
marily on the ground that the court was without jurisdiction to grant
the relief sought. The plaintiffs’ efforts were usually directed to estab-
lishing that the Board action was within the doctrine of Leedom v.
Kyne? pursuant to which the court may intervene when the Board
has violated an express mandate of the Act, or that of Fay v. Douds,?
permitting intervention upon a showing that the Board action has
deprived the plaintiff of a constitutional right.

1. Board Discretion in Determining Jurisdiction

In one case decided during the year,* the district court refused to
direct a reversal of the Board’s action declining to assert jurisdiction
over the operations of a New Jersey corporation’s shipping terminal
in the Panama Canal Zone-where all the employees were Panamanian
nationals. The Board, without reaching the question whether it in fact
had that jurisdiction, had deemed it inappropriate to assert juris-

1 Ezcelsior Underwear, 156 NLRB 1236, Thirty-first Annual Report (1966), pp. 61-63.

3358 US 184, discussed in Twenty-fourth Annual Report (1959), pp. 117-118

3172 F 2d 720 (C A 2) (1949), Fourteenth Annual Report (1949), pp 149-150.
4 National Maritime Union [United Frust Co.} v. N.L R.B., 267 F.Supp. 117 (D.C S.N.Y.).

186



Miscellaneous Litigation 1 187

diction in view of the then pending treaty negotiations between the
United States and the Republic of Panama, and the announcement
of the President of the United States that the new treaty would recog-
nize Panama’s sovereignty over the Canal Zone.

In dismissing the suit for lack of subject matter jurisdiction as
well as for failure to state a claim upon which relief could be granted,
the court rejected the contention that the language of section 9(c) (1)
of the Act,® being written in the mandatory “shall,” constitutes a clear
statutory mandate which required the Board to exercise its jurisdiction
to determine whether a question concerning representation existed
and, if so, to direct an election. The court noted, however, that section
9(c) (1) contained an affirmative command, and that “the meaning of
affirmative statutory declarations can generally be discovered only
through statutory interpretation, whereas the meaning of [statutory]
prohibitions, as in Ayne, is apparent on the face of the statute.” Con-
sidering then the amount of discretion the Board has been permitted
and has exercised in processing representation petitions, and in deter-
mining whether to assert its statutory jurisdiction, the court concluded
that the mandate of section 9(c) (1) was not set forth with the clarity
and specificity requisite for it to serve as a standard for the exercise
of jurisdiction under Kyne.”

2. Representation Proceedings

A number of the court actions seeking to prevent or compel Board
action in representation proceedings were based upon contentions that
the Board had violated the plaintiff’s constitutional rights. One of
these cases was Greensboro Hosiery Mills® where the circuit court
reversed a judgment of a district court enjoining the regional director
from changing the site of an election to a location away from the
company’s premises.® The regional director’s action was based upon
the company’s refusal at his request to remove from its bulletin board
a statement to employees which the regional director viewed as contain-

8 United Fruit Co , 159 NLRB 1335, Thirty-first Annual Report (1966), p. 35.

8 8ec 9(c) (1) provides in relevant part- “Wherever a petition shall have been filed . . .
the Board shall investigate such petition and if it has reasonable cause to believe that a
question of representation affecting commerce exists shall provide for an appropriate hear-
ing upon due notice . If the Board finds upon the record of such hearing that such a
question of representation exists, 1t shall direct an election by secret ballot and shall
certify the results thereof.” [ Emphasis supplied )

7 The court also rejected as a basis for its jurisdiction the contention that in declining to
assert jurisdiction because of foreign affairs policy considerations, the Board had entered an
area prohibited it by the Supreme Court in McCulloch v Sociedad Nacional, 372 U.S. 10
(1963), Twenty-eighth Annual Report (1963), pp. 120-121. It noted that the Board’s action
was aimed at avoiding an impact upon our relations with foreign countries and therefore
consistent with McCQulloch.

8 Greensboro Hoswery Mills v Johnston, 65 LRRM 2299, 55 LC 11,927 (C A. 4)

® Greensboro Hoswery Muls v. Johnston, 60 LRRM 2060, 52 LC 116,587 (D.CN C), see
Thirty-first Annual Report (1966), p. 160



188 Thirty-second Annual Report of the National Labor Relations Board

ing language which exerted a coercive influence on the employees and
rendered the premises unsuitable for a free election so long as it re-
mained posted. The district court considered the action as one penal-
izing the employer for exercise of its constitutional right of free speech,
wherefore the court had jurisdiction over the Board action under Fay
v. Douds.

The court of appeals noted that the Act does not require the Board
or the regional director to hold an election at the company plant, and
therefore there was no violation of a statutory mandate within Kyne.
It further noted that there was no violation of a clear constitutional
right by the regional director’s action and that, in any event, the
decision in Fay v. Douds “is not, of course, binding on this circuit and
we do not find it persuasive in these circumstances.” Therefore, the
court concluded that “In view of the language of the statute, the clear
and unambiguous congressional policy behind it and the teachings of
the Supreme Court,” the district court was without jurisdiction to
entertain the suit.

Other cases in which it was sought to base district court jurisdiction
upon alleged deprivation of constitutional due process included one to
enjoin a scheduled unfair labor practice hearing on refusal-to-bargain
charges because counsel was denied to witnesses furnished by the
employer during their interview by Board agents investigating the em-
ployer’s objections to the election in the precedent representation
case; ! one to enjoin a scheduled representation election because of a
violation of due process in the denial to the incumbent union of the
right to introduce evidence contesting the good faith of the employer
in filing the petition;* and one to set aside an order clarifying a
certification on grounds that due process was violated by the failure
to hold an evidentiary hearing before entering the order, even though
no hearing was required by section 9(¢) of the Act.*®* In each instance
the court found the Board actions had not violated the constitutional
rights of the plaintiffs and dismissed the petitions. The Second Circuit,
in another case,'* affirmed the district court’s dismissal of a complaint
whereby the company sought to enjoin a representation hearing under
section 9(c) (1) of the Act because the provisions therein, that the
hearing officer “shall not make any recommendations with respect” to
the hearing, deprived the company of valuable property rights to a

10 Supra, footnote 3.

i1 Monroe Auto Equipment Co. v McCulloch, 64 LRRM 2684 (D C.N.Ga.). For the Board’s
disposition of similar contentions, see supra, p. 37.

12 Bindery Workers Union Local No. 82 v. McCulloch, No 786-67 (D C.D.C.), decided
Apr 12,1967 (unreported).

13 Jogeph Valentino v McCulloch, No. 11602 (D.C.W N Y.), decided Sept. 30, 1966
(unreported).

1 Utica Mutual Insurance Co. v. Vincent, 375 F.2d 129, affg. No. 66-CV-236 (D.C.N.Y.),
decided July 29, 1966 (unreported).
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full and fair hearing with respect to the appropriate unit, in violation
of the due process clause of the Fifth Amendment. The circuit court
agreed with the district court that the complaint raised no substantial
constitutional questions and was so lacking in merit as not to require
convening a three-judge court. In the court’s view, the due process
clause of the Fifth Amendment does not require that when there are
issues of credibility a determination of fact may not be made unless
the decider has either seen the witness himself, or has been furnished
a report as to credibility by another who has observed the witness. It
also expressed doubt that a representation hearing must be of the trial
type since it is simply an investigation preliminary to an election which
may or may not result in a certification. If it does and the employer
refuses to bargain, he is entitled to present in an unfair labor proceed-
ing any material evidence he was prevented from introducing at the
representation hearing. The court also concluded that the company
had no “property right” in the designation of the unit of its employees
with which it may be required to bargain, even though the Board
entitles it to be heard thereon.

’ 3. Unfair Labor Practice Proceedings

The requirement of exhaustion of the available administrative and
court review procedures under the Act as precluding recourse to the
courts was enforced in a number of instances during the report period
when actions were instituted to obtain court intervention in the Board’s
handling of an unfair labor practice proceeding. One such case was
United Aireraft Corp.,*® where the Court of Appeals for the District
of Columbia affirmed the district court denial of an injunction which
sought the withdrawal of a Board order, entered on an interlocutory
appeal, which overruled the trial examiner’s dismissal of certain allega-
tions of the complaint. The suit also sought to regulate the manner
of consideration of future interlocutory appeals from the examiner’s
rulings during the remainder of the hearing. The court stated that
“It seems to us that a mere statement of the relief sought is sufficient
to demonstrate want of jurisdiction in the District Court to proceed.
Doing so would make the District Court an appellate tribunal over
interlocutory rulings of the Board. Congress has directed the route for
proceedings such as this, and no detour has been provided.” It noted
that since the Supreme Court decision in Myers v. Bethlehem ¢ “the
courts have, without exception, ruled-that the exclusive review of
proceedings involving unfair labor practices abides in the Circuit
Courts of Appeals under section 10(e) and (f) of the National Labor

18 United Aircraft Corp. v. McCulloch, 365 F.2d 960 (1966).
16 Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938).
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Relations Act, and that interlocutory rulings of the Board in the
course of such proceedings may not be considered by federal District
Courts.”

In another court of appeals decision 7 the plaintiff sought a separate
and prior hearing by the Board on complaint allegations that an
attorney’s interrogation of employees in preparation for a hearing on
unfair labor practices charges had itself exceeded permissible bounds
and constituted additional violations of the Act. The court emphasized
that consolidation of the charges against the employer and its counsel
for a joint hearing “is a matter inevitably committed to the wide dis-
cretion of the Board in its control of unfair labor practice hear-
ings. ... If on § 10(e), (f), review of the unfair labor practice order
the scheduling or consolidation of the hearing is demonstrated to have
denied due process or statutory rights, the remedy is denial of enforce-
ment of the order or other appropriate relief by the Court of Appeals.
not the over-the-shoulder supervision of District Courts.”

And in the Marlene Industries case,® the district court relied on
Myers v. Bethlehem, supra, in holding that it was without jurisdiction
to enjoin the Board from proceeding further with a hearing of an
unfair labor practice charge until the trial examiner who was conduct-
ing the hearing in connection therewith, and who refused to disqualify
himself, was replaced. The court found that the entire matter could be
reviewed by the Board and, in the event of an adverse decision there,
judicial review was available before the court of appeals.

B. Production of Investigatory Files of Board

In several instances during the year, courts considered suits seeking
the production of Board case-handling files. In one such case,® the
district court ruled that it did not have jurisdiction to compel the
regional director to produce records compiled during the ex parte
investigation of the employer’s objections to an election, following
which the union was certified. The employer sought the file in order
that its contents could be made a part of record in the subsequent
unfair labor practice proceeding in which the employer sought to chal-
lenge the certification, as well as be available to the employer for
preparation of its defense that the election was invalid. The court con-
cluded that in the absence of exceptional circumstances, and since the
Board’s action was not in excess of its delegated powers or contrary
to a specific prohibition in the Act, the court was without jurisdiction
and the company’s only remedy was by way of resort to the exclusive

17 Bokat v. Tidewater Equipment Co., 363 F.2d 667 (C.A. §).

18 Marlene Industries Corp. v. Weil, 64 LRRM 2401, 55 LC 111,769 (D.C.Tenn.).
1 Intertype Co. v. Penello, 64 LRRM 2590, 55 LC 711,770 (D.C.Va.).
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administrative remedies and court review under section 10(e) and (f)
of the A'ct. And in Braswell Motor Freight,® the Fifth Circuit Court
of Appeals reversed a district court order compelling the regional di-
rector to testify- and produce certain documents in compliance with a
subpena issued on behalf of the company and in connection with an
action against it for alleged breach of contract. The documents the
district court had ordered made available were intraagency memo-
+ randums concerning findings or determinations by Agency personnel
as to the status of the unions as-bargaining representatives of the
company’s -employees. They were found by the court of appeals to
““consist solely of communications between the Regional Director and
the General Counsel’s office” discussing actions to be taken by the
Agency and revealing “tentative opinions as to the probable validity
of various charges” filed with the Agency by the company and the
unions. The court held the subpena should have been quashed because
the company had failed to first exhaust its administrative remedies
by requesting, as required by section 102.118 of the Board’s Rules and
Regulations, the consent of the General Counsel for production of the
documents. The court further noted, however, that internal memo-
randums and correspondence of the nature here involved “discussing
the course of conduct to be followed by the parties and expressing
opinions as to the merits of various claims presented to the agency
enjoys at least a qualified privilege which, in the absence of special
circumstances, shields it from examination by the public.” The court
concluded that as the company had not presented sufficient justifica-
tion in this case for overriding the privilege, the sound policy behind
the privilege required that the subpena be quashed.

C. Production by Employer of Names and Addresses
of Eligible Voters

During the report year, six district court decisions were issued in
cases in which the Board sought enforcement of subpenas, or in the
alternative a mandatory injunction under the court’s equity powers,
requiring employers to provide to the regional director a list of names
and addresses of employees eligible to vote in a pending election. The
court actions were one aspect of the Board’s efforts to obtain compli-
ance with its rule, announced in the Fwcelsior Underwear case,?* which
established the requirement that the names and addresses of all voters
be disclosed to all parties to facilitate campaign communications with
the eligible voters and thereby assure an informed electorate. Since the
failure to provide the names and addresses would be grounds for setting

20 Davis v. Braswell Motor Freight Lines, 363 F 2d 600
2 Thirty-first Annual Report (1966), pp. 61-63.
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aside the election,’? action to obtain the lists was necessary because the
employer’s refusal to furnish the list, coupled with the union’s unwill-
ingness to proceed to an election without the list, would result in a
stalemate preventing the holding of an election directed by the Board.

The suits by the Board were premised on the ground that the list
constituted “evidence,” within the meaning of section 11(1)2® of the
Act, essential to the representation proceeding and obtainable by court
enforcement of a subpena under section 11(2),% but that in any event.
the rule was a valid one within the Board’s rulemaking authority and,
therefore, enforceable under the general equity powers of the court.
In four of the six cases,” the courts agreed that the lists were
“gvidence” within the meaning of section 11(1) and enforced the
subpenas. In doing so, the courts passed upon numerous contentions
of the Board and the respondent employers. In addition to holding
the lists to be “evidence,” the courts variously found that: (1) the
Ewcelsior rule was a valid and reasonable exercise of the Board’s power
to prescribe election procedures; (2) no constitutional rights of the
employees were invaded by requlrmg the employer to provide the
names and addresses, even assuming the employer had standing to
raise such a contention; (3) no purported obligation to the employees
of the employer to hold the information confidential could bar its
disclosure to the Board under these circumstances; (4) it was appro-
priate for the Board to make the lists available to the unions in fur-
therance of its election proceedings; (5) furnishing to the union
parties the names and addresses of the electorate would not constitute

22 See, suprae, pp. 67-68, for cases in which the Board considered contentions concerning
the scope and validity of the rule.

23 See. 11 For the purpose of all hearings and investigations, which, in the opinion of the
Board, are necessary and proper for the exercise of the powers vested in it by section 9 and
section 10—

(1) The Board, or its duly authorized agents or agencies, shall at all reasonable times
have access to, for the purpose of examination, and the right to copy any evidence of any
person being investigated or proceeded against that relates to any matter under investiga-
tion or in question. The Board, or any member thereof, shall upon application of any party
to such proceedings, forthwith issue to such party subpenas requiring the attendance and
testimony of witnesses or the production of any evidence in such proceeding or investigation
requested in such application. .

(2) In case of contumacy or refusal to obey a subpena issued to any person, any district
court of the United States or the United States courts of any Territory or possession, or
the District Court of the United States for the District of Columbia, within the jurisdiction
of which the inquiry is carried on or within the jursdiction of which said person gullty of
contumacy or refusal to obey is found or resides or transacts business, upon application
by the Board shall have jurisdiction to issue to such person an order requiring such person
to appear before the Board, its member, agent, or agency, there to produce evidence if so
ordered, or there to give testimony touching the matter under investigation or in question;
and any failure to obey such order of the court may be punished by said court as a con-
tempt thereof.

2 See supre, footnote 23.

2% N.L.R.B. v. British Auto Parts, 266 F.Supp. 368 (D.C.Calif.) ; N.L.R.B. v. Karl Rohlen,
Pres , and Crane Packing Co., 274 F.Supp. 715 (D.C.N.IlL.) ; N.L.R.B. v. Wolverine Indus-
tries Division, 64 LRRM 2060, 54 LC 911,658 (D C.S.Mich.) ; N.L.R B. v. Wyman-Gordon
Co., 270 F.Supp. 280 (D.C.Mass ).
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an interference with the employees’ right to refrain from organiza-
tional activity; (6) the chance of misuse of the lists of the unions with
the result that employees would be “pirated” away by other employers
was minimal, but could be controlled by the Board in any event; and
('7) the district court has equity jurisdiction to require production of
the lists even though the lists are not considered evidence, since the
promulgation of the rules is in the Board’s statutory authority.

In two cases,”® however, the district court refused to enforce the
subpena or require production of the lists, upon finding that the lists
were not evidence, and holding that, in the alternative, the court would
not exercise its discretion to require production of the lists.?”

2 N.L.R.B v. Montgomery Ward & Co., 64 LRRM 2299 (D.C.Fla.) ; N.L.R.B v. Hanes
Hosiery Dwnsion, 63 LRRM 2513 (D.C.N.C.).

27 The Board has perfected an appeal in the Hanes case. The Montgomery Ward decision
was mooted by withdrawal of the petition.
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APPENDIX A
Statistical Tables for Fiscal Year 1967

Readers are encouraged to communicate with the Agency as to questions on
the tables by writing to the Office of Statistical Reports and Evaluations, Na-
tional Labor Relations Board, 1717 Pennsylvania Avenue NW., Washington,
D.C. 20570.

GLOSSARY OF TERMS USED IN STATISTICAL TABLES

The definitions of terms contained in this glossary are not intended for general
application but are specifically directed toward increasing comprehension of the
statistical tables that follow. Thus the definitions are keyed directly to the terms
used in such tables.

Adjusted Cases

Cases are closed as “adjusted” when an informal settlement agreement is
executed and compliance with its terms is secured. (See “Informal Agree-
ment,” this glossary.) In some instances, a written agreement is not secured
but appropriate remedial action is taken so as to render further proceeding
unnecessary. A central element in an “adjusted” case is the agreement of
the parties to settle differences without recourse to litigation.

Advisory Opinion Cases

See “Other cases—AO” under “Types of Cases.”

Agreement of Parties

See “Informal Agreement” and “Formal Agreement,” this glossary.
The term “agreement” includes both types.

Amendment of Certification Cases
See “Other Cases—AC” under “Types of Cases.”

Backpay

Amounts of money paid or to be paid employees as reimbursement for wages
lost because they were diseriminatorily di‘schafged or unlawfully denied
employment, plus interest on such money. Also included is payment for
bonuses, vacations, other fringe benefits, etc., lost because of the discrimina-
tory acts, as well as interest thereon. All moneys noted in table 4 have
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been reported as paid or owing in cases closed during the fiscal year.
(Installment payments may protract some payments beyond this year and
some payments may have actually been made at times considerably in
advance of the date a case was closed, i.e., in a prior fiscal year.)

Backpay Hearing

A supplementary hearing to receive evidence and testimony as to the amounts
of backpay due discriminatees under a prior Board order or court decree.

Backpay Specification

The formal document, a ‘“pleading,” which is served on the parties when
the regional director and the respondent are unable to agree as to the
amounts of backpay due discriminatees pursuant to a Board order or court -
decree requiring payment of such backpay. It sets forth in detail the
amounts held by the regional director to be owing each diseriminatee and
the method of computation employed. The specification is accompanied by
a notice of hearing setting a date for a backpay hearing.

Case

A “case” is the general term used in referring to a charge or petition filed
with the Board. Each case is numbered and carries a letter designation
ipdicating the type of case. See “Types of Cases.”

Certification

A certification of tthe results of an election is issued by the regional director
or the Board. If a union has been designated as the exclusive bargaining
representative by a majority of the employees, a certification of representa-
tives is issued. If no union has received a majority vote, a certification of
results of election is issued.

Challenges

The parties to an NLRB election are entitled to challenge any voter. At
the election site, the challenged ballots are segregated and not counted when
the other ballots are tallied. Most frequently, the tally of unchallenged
ballots determines the election and the challenged ballots are insufficient in
number to affect the result of the election. The challenges in such a case
are never resolved, and the certification is based upon the tally of
(unchallenged) ballots.

When challenged ballots are determinative of the result, a determination
as to whether or not they are to be counted rests with the regional director
in the first instance, subject to possible appeal to the Board. Often, how-
ever, the “determinative” challenges are resolved informally by the parties
by mutual agreement. No record is kept of nondeterminative challenges
or determinative challenges which are resolved by agreement prior to
issuance of the first tally of ballots.
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Charge

A document filed by an employee, an employer, a union, or an individual
alleging that an unfair labor practice has been committed. See “C Cases”
under “Types of Cases.”

Complaint

The document which initiates “formal” proceedings in an unfair labor
practice case. It is issued by the regional director when he concludes on
the basis of a completed investigation that any of the allegations contained
in the charge have merit and an adjustment or settlement has not been
achieved by the parties. The complaint sets forth all allegations and infor-
mation necessary to bring a case to hearing before a trail examiner pursuant
to due process of law. The complaint contains a notice of hearing, specifying
the time and place of hearing.

Compliance

The carrying out of remedial action as agreed upon by the parties in writing
(see “Formal Agreement,” “Informal Agreement”) ; as recommended by the
trial examiner in his decision; as ordered by the Board in its Decision and
Order; or as decreed by the court.

Dismissed Cases

Cases may be dismissed at any stage. They are dismissed informally when,
following investigation, the regional director concludes that there has been
no violation of the law, that there is sufficient evidence to support further
action, or for a variety of other reasons. Before the charge is dismissed,
however, the charging party is given the opportunity to withdraw the charge
voluntarily. (See also “Withdrawn Cases.”) Cases may also be dimissed
by the trial examiner, by the Board, or by the courts through their refusal
to enforce orders of the Board.

Dues

See “Fees, Dues, and Fines.”

Election, Consent

An election conducted by the regional director pursuant to an agreement
signed by all parties concerned. The agreement provides for the waiving of
a hearing, the establishment of the appropriate unit by mutual consent, and
the final determination of all postelection issues by the regional director.

Election Directed
Board-Directed

An election conducted by the regional director pursuant to a decision and
direction of election by the Board. Postelection rulings are made by the
regional director or by the Board.
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Regional Director-Directed

An election conducted by the regional director pursuant to a decision and
direction of election issued by the regional director after a hearing. Post-
election rulings are made by the regional director or by the Board.

Election, Expedited

An election conducted by the regional director pursuant to a petition filed
within 30 days of the commencement of picketing in a situation in which
a meritorious 8(b) (7) (C) charge has been filed. The election is conducted
under priority conditions and without a hearing 'unless the regional director
. believes the proceeding raises question which cannot be decided without a
hearing.

Postelection rulings on objections and/or challenges are made by the
regional director and are final and binding unless the Board grants an appeal
on application by one of the parties.

Election, Rerun

An election held after an initial election has been set aside either by the
regional director or by the Board.

Election, Runoff

An election conducted by the regional director after an initial election,
having three or more choices on the ballot, has turned out to be inconclusive
(none of the choices receiving a majority of the valid votes cast). The
regional director conducts the runoff election between the choices on the
original ballot which received the highest and the next highest number of
votes.

Election, Stipulated

An election held by the regional director pursuant to an agreement signed
by all the parties concerned. The agreement provides for the waiving of
hearing and the establishment of the appropriate unit by mutual consent.
Postelection rulings are made by the Board.

Eligible Voters

Employees within an appropriate bargaining unit who were employed as of
a fixed date prior to an election, or are otherwise qualified to vote under the
Board’s eligibility rules.

Fees, Dues, and Fines

The collection by a union or an employer of dues, fines, and referral fees
from employees may be found to be an unfair labor practice under section
8(b) (1) (A) or (2) or 8(a) (1), (2), or (38), where, for instance, such
moneys were collected pursuant to an illegal-hiring hall arrangement or
an invalid or unlawfully applied union-security agreement; where dues were
deducted from employees’ pay without their authorization; or, in the case
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of fines, where such fines restrained or coerced employees in the exercise
of their rights. The remedy for such unfair labor practices usually requires
the reimbursement of such moneys to the employees.

Fines

See “Fees, Dues, and Fines.”

Formal Action

Formal actions may be documents issued or proceedings conducted when
the voluntary agreement of all parties regarding the disposition of all issues
in a case cannot be obtained, and where dismissal of the charge or petition
is not warranted. Formal actions are, further, those in which the decision-
making authority of the Board (the regional director in representation
cases), as provided in sections 9 and 10 of the Act, must be exercised in order
to achieve the disposition of a case or the resolution of any issue raised in
a case. Thus, formal action takes place when a Board decision and consent
order is issued pursuant to a stipulation, even though the stipulation consti-
tutes a voluntary agreement.

Formal Agreement (in unfair labor practice cases)

A written agreement between the Board and the other parties to a case in
which hearing is waived and the specific terms of a Board order agreed
upon. The agreement may also provide for the entry of a consent court
decree enforcing the Board order.

Informal Agreement (in unfair labor practice cases)

A written agreement entered into between the party charged with com-
mitting an unfair labor practice, the regional director, and (in most cases)
the charging party requiring the charged party to take certain specific
remedial action as a basis for the closing of the case. Cases closed in this
manner are included in “adjusted” cases.

Injunction Petitions

Petitions filed by the Board with respective U.S. district courts for injunc-
tive relief under section 10(j), or section 10(1) of the Act pending hearing
and adjudication of unfair labor practice charges before the Board. Also,
petitions filed with a U.S. court of appeals under section 10(e) of the Act.

Jurisdictional Disputes

Controversies between unions or groupings of employees as to which em-
ployees will perform specific work. Cases involving jurisdictional disputes
iare received by the Board through the filing of charges alleging a violation
of section 8(b) (4) (D). They are initially processed under section 10(k)
of the Act which is concerned with the determination of the jurisdictional
dispute itself rather than with a finding as to whether an unfair labor
practice has been committed. Thereafter, the failure of a party to comply
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with the Board’s determination of dispute is the basis for the issuance of
an unfair labor practice complaint and the processing of the case through
usual unfair labor practice procedures.

Objections

Any party to an election may file objections alleging that either the conduct
of the election or the conduct of a party to the election failed to meet the
Board’s standards. An election will be set aside if eligible employee-voters
have not been given an adequate opportunity to cast their ballots, in secrecy
and without hindrance from fear or other interference with the expression
of their free choice.

Petition

See “Representation case.” Also see “Other cases—AC, UC, and UD” under
“Types of Cases.”

Proceeding

One or more cases included in a single litigated action. A “proceeding”
may be a combination of C and R cases consolidated for the purposes of
hearing.

Representative Case

This term applies to cases hearing the alphabetical designations RC, RM, or
RD. (See “R Cases” under “Types of Cases,” this glossary, for specific
definitions of these terms.) All three types of cases are included in the term
“representation” which deals generally with the problem of which union, if
any, shall represent employees in negotiations with their employer. The
cases are initiated by the filing of a petition by a union, an employer, or a
group of employees.

Representative Election

An election by secret ballot conducted by the Board among the employees
in an appropriate collection-bargaining unit to determine whether the em-
Dloyees wish to be represented by a particular labor organization for
purposes of collective bargaining. The tables herein reflect only final elections
which result in the issuance of a certification of representatives if a union
is chosen, or a certification of results if the majority has voted for “no union.”

Situation

One or more unfair labor practice cases involving the same factual situation.
These cases are processed as a single unit of work. A situation may include
one or more CA cases, a combination of CA and CB cases, or 2 combination of
other types of C cases. It does not include representation cases.
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Types of Cases

General: Letter designations are given to all cases depending upon the sub-
section of the Act allegedly violated or otherwise describing the
general nature of each case. Each of the letter designations ap-
pearing below is descriptive of the case it is associated with.

C Cases (unfair labor practice cases)

A case number which contains the first letter designation C, in combina-
tion with another letter, i.e., CA, CB, etc., indicates that it involves a
charge that an unfair labor practice has been committed in violation
of one or more subsections of section 8.

CA: A charge that an employer has committed unfair labor practices in
violation of section 8(a) (1), (2), (3), (4), or (5), or any combination
thereof.

CB: A charge that a labor organization has committed unfair labor practices
in violation of section 8(b) (1), (2), (3), (5), or (6), or any com-
bination thereof.

CC: A charge that a labor organization has committed unfair labor practices
under section 8(b)(4) (i) and/or (ii), (A), (B), or (C), or any
combination thereof.

CD: A charge that a labor organization has committed an unfair labor brac-
tice in violation of section 8(b) (4) (i) or (ii) (D). Preliminary ac-
tions under section 10(k) for the determination of jurisdictional dis-
putes are processed as CD cases. (See “Jurisdictional Disputes” in this
glossary.)

CE: A charge that either a labor organization or an employer or both
jointly, have committed an unfair labor practice in violation of section
8(e).

CP: A charge that a labor organization has committed unfair labor practices
in violation of section 8(b) (7) (A), (B), or (C), or any combination
thereof.

R Cases (representation cases)

A case number which contains the first letter designation R, in com-
bination with another letter, i.e.,, RC, RD, RM, indicates that it is a
petition for investigation and determination of a question concerning
representation of employees, filed under section 9(c) and the Act.

RC: A petition filed by a labor organization or an employee alleging that a
question concerning representation has arisen and seeking an election
for the determination of a collective-bargaining representative.

RM: A petition filed by an employer alleging that a question concerning rep-
resentation has arisen and seeking an election for the determination of
a collective-bargaining representative.

RD: A petition filed by employees alleging that the union previously certified
or currently recognized by the employer as their collective-bargaining
representative no longer represents a majority of the employees in the
appropriate unit and seeking an election to determine this.



212 Thirty-second Annual Report of the National Labor Relations Board

Other Cases

AC: (Amendment of Certification cases) : A petition filed by a labor organi-
zation or an employer for amendment of an existing certification to
reflect changed circumstances, such as changes in the name or affilia-
tion of the labor organization involved or in the name or location of the
employer involved.

AO: (Advisory Opinion cases) : As distinguished from the other types of
cases described above, which are filed in and processed by regional
offices of the Board, AO or “advisory opinion” cases are filed directly
with the Board in Washington and seek a determination as to whether
the Board would or would not assert jurisdiction in any given situation
on the basis of its current standards, over the party or parties to a
proceeding pending before a State or territorial agency or a court.
(See subpart H of the Board’s Rules and Regulations, Series 8, as
amended.)

UC: (Unit Clarification cases) : A petition filed by a labor organization or
an employer seeking a determination as to whether certain classifica-
tions of empl\pyees should or should not be included within a presently
existing bargaining unit.

UD: (Union Deauthorization cases) : A petition filed by employees pursuant
to section 9(e) (1) requesting that ‘the Board conduct a referendum to
determine whether a union’s authority to enter into a union-shop con-
tract should be rescinded.

UD Cases

See “Other Cases—UD” under “Types of Cases.”

Unfair Labor Practice Cases:

See “C Cases” under “Types of Cases.”

Union Deauthorization Cases:

See “Other cases—UD” under “Types of Cases.”

Union-Shop Agreement

An agreement between an employer and a labor organization which requires

. membership in the union as a condition of employment on or after the 30th

* day following (1) the beginning of such employment or (2) the effective date
of the agreement, whichever is the later.

Unit, Appropriate Bargaining

A grouping of employees in a plant, firm, or industry recognized by the
employer, agreed upon by the parties to a case, or designated by the Board
or its regional director, as appropriate for the purposes of collective
bargaining.
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A secret ballot on which the choice of the voter is clearly shown.

Withdrawn Cases

Cases are closed as “withdrawn’” when the charging party or petitioner, for
whatever reasons, requests withdrawal of the charge or the petition and

such request is approved.
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Table 1.—Total Cases Received, Closed, and Pending,

Fiscal Year 1967 !

Identification of filing party
Total AFL- Other Other
CIO Team- | national | local {Individ-| Em-
unions sters unions | unions uals ployers
Al cases
Pending July 1,1966._________ 9, 400 4,446 1,152 368 351 1,902 1,183
Received fiscal 1967__ . 30,425 | 12,296 4,807 1,053 1,092 6,971 4, 206
On docket fiscal 1967 39,826 | 16,742 5,959 1,419 1,443 8,873 5,389
Closed fiscal 1967... 29,494 11, 934 4, 696 1,075 1,013 6, 621 4,165
Pending June 390, 1 10, 331 4,808 1,263 344 430 2, 252 1,234
Unfair labor practice cases?
Pending July 1, 1966 ....... 6, 658 2, 905 616 204 254 1,754 925
Received fiscal 1967.. 0 5, 349 1,543 468 486 6, 206 2,988
On docket fiscal 1967 A 8,254 2,159 672 740 7,960 3,913
Closed fiscal 1967...... 6, 360 5,198 1,494 469 417 5, 865 2,017
Pending June 30, 1967___. , 338 3, 056 665 203 323 2, 095 996
Representation cases?
Pending July 1, 1966.......... 2, 659 1, 516 535 160 91 113 44
Received fiscal 1967.. 12,957 6,778 3,251 574 582 634 1,140
.On docket fiscal 1967 15, 616 8,292 3,786 734 873 747 1,384
Closed fiscal 1967..... 12, 724 6,679 3,192 597 574 620 1,162
Pending June 30, 1967...__.... 892 1,713 594 137 99 127 222

deauthorization cases

Pending July 1, 1866........__

Received fiscal 1967__
On docket fiscal 1967__
Closed fiscal 1967__._. .
Pending June 30, 1967.

Amendment of certification cases

Pending July 1, 1966. 14 8 1 0 1} 3
Recerved fiscal 1967 86 4 1 5 8 0 28
On docket fiscal 196 100 52 2 b 10 0 31
Closed fiscal 1967.._. 81 43 1 3 [ 0 28
Pending June 30, 196 19 9 1 2 0 3
Unit clarification cases
Pending July 1,1966.......... 34 17 0 2 4 0 11
Receirved fiscal 1967. 217 127 12 8 16 6 50
On docket fiscal 1967 251 144 12 8 20 6 61
Closed fiscal 1967. ... 197 114 9 [} 16 4 48
Pending June 30, 1967.__ b4 30 3 2 4 2 13

! See ““Qlossary” for definition of terms. Advisory opinion (AO) cases not included. See table 22.
2 See table 1A for totals by types of cases.
2 Bee table 1B for totals by types of cases.
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Table 1A.—Unfair Labor Practice Cases Received, Closed, and
Pending, Fiscal Year 1967 !

Identification of filing party
Total AFL~ Other Other
CIO Team- |national | local |Individ-{ Em-
unions sters unions | unions uals ployers
CA Cases

Pending July 1,1966_._____________| 2,849 603 189 192 1,152 4
Received fiscal 1967____ 5,229 1,518 421 391 3,682 18
On docket fiscal 1967._. 8,078 2,121 610 583 4, 22
Closed fiscal 1967....__... 5,088 1,471 419 319 3, 518 12
Pending June 30, 1967_..___..____._] 2,993 650 191 264 1,316 10

CB Cases
Pending July 1,1966____________.__] 925 42 8 6 32 570 267
Received fiscal 1967_______. 3,404 87 14 14 63 2,441 785
On docket fiscal 1967_..____ 4,329 129 22 20 95 3,011 1,062
Closed fiscal 1967____.__.._. 3,196 72 12 15 51 2,249 796
Pending June 30, 1967 1,134 57 10 5 44 762 256

CC Cases
Pending July 1, 1966._ J 425 1 8 8 10 396
Recelved fiscal 1967. . 1,328 8 1 29 24 50 1,217
On docket fiscal 196’ 1,754 10 2 37 32 60 1,613
Closed fiseal 1967._. 1,365 8 0 31 21 55 1,250
Pending June 30, 196’ 389 2 2 6 11 5 363

CD Cases
Pending July 1,1966_____.___.._.__] 157 11 1 ] 3 8 134
Recelved fiscal 1967 _.___._________] 486 21 6 3 (] 15 436
On docket fiscal 1967________.___.._.] 643 32 7 3 9 23 569
Closed fiscal 1967__._........_....._] 492 28 6 3 ] 18 428
Pending June 30, 1967 .. .._.__] 161 4 1 0 0 ] 141

CE Cases
Pending July 1, 1966 ______.._..__ N 54 0 3 ] 1 13 37
Received fiseal 1967_______________ 4 34 1 1 0 0 27
On docket fiscal 1967 . ._._._..._] 88 1 4 0 1 18 64
Closed fiscal 1067______._........._. 53 1 2 0 1 13 36
Pending June 30, 1967 ___._______J 36 0 2 [ 0 5 28

CP Cases
Pending July 1,1966_._____.__...._] 108 1 0 1 18 1 87
Recerved fiscal 1067_____________...J 528 3 3 1 2 13 506
On docket fiscal 1967 ... _.____] 636 4 3 2 20 14 593
Closed fiscal 1967 ... ... _._._] 431 4 3 1 16 12 395
Pending June 30, 1967_.____._...__. 205 0 0 1 4 2 198

1 See ‘‘ Glossary” for definition of terms.
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Table 1B.—Representation Cases Received, Closed, and
Pending, Fiscal Year 1967 !

Identification of filing party
Total | AFL- Other | Other
CIo Team- |national | local (Individ-] Em-
unions sters unions | unions uals ployers
RC Cases

Pending July 1, 1966
Received fiscal 1067

Pendimg July 1,1966_......._.._...]
Received fiscal 1967. .
On docket fiscal 1967
Closed fiscal 1967..__.
Pending June 30, 1967 ... ...

Pending July 1,1966_____..______._.
Received fiscal 1967. .
On docket fiscal 1967.

YY)

e D
Ot et O
oo

1 See ““Glossary” for definition of terms.
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Table 2.—Types of Unfair Labor Practices Alleged,

Fiscal Year 1967

Number Number
of cases | Percent of cases | Percent
showing | of total showing | of total
specific cases specific cases
allegations allegations
A CHARGES FILED AGAINST RECAPITULATION t
EMPLOYERS UNDER SEC. 8(a)
2,971 51.7
Subsections of Sec 8(a) L i‘g} 23?)
otal cases . ..-......| 11,259 100 0 1,815 31.6
921 8.2 ég gi
313 28 528 9.2
5,718 50.8 ’
30 0.2
2,456 21.8 Bl. ANALYSIS OF 8(b)(4)
233 g 1
4 . 6
213 Lo Total cases 8(b)(4)_____ 1,815 100.0
1,159 103 1 8(b) (@) (A) o] 40
2 2.0 sty (). 62.3
: -1 1 8(b)(4)(C)__. 1.8
2 02 SOy (A By FE
8(2)(1)(2)(3) @) (5 7 0.1 1l 8(b) E4)(B§E - 0.7
8(b)(4)(A)( 01

RECAPITULATION ¢

11, 259 84
738 67.4
7,463 26
286 26 8
3,819
B. CHARGES FILED AGAINST UNIONS
UNDER SEC 8(b) Total cases 8(b)(7)..... | 528 100

Subsections of Sec 8(b)
Total cases........._...| 5, 747

—

—

-
conpoOa®
MWK D | ©

1,284
147
262
1,815
8
11
528

8(DY(T)(A). oo

8(b}(N)(B). ..
......... 8(L)(N(C) e

22.
7
73.

LMm=

C. CHARGES FILED UNDER SEC 8(e)

Total cases 8(e).__.

Aganst unions alone_..

_.,
-
-
[+ 2]
o«
coooppoopcoviivocapl |3
COCOMPOO M = = NI RW (=]

—
e -
B = B DD OO O e QO R IO

) 6, Against employers alone
8(b)(1)(2)(3)(6) - Against unions and
8(b) (1) (2)(8) (6)- employers. .. __.......

34 100 0
33 97.1
0 00
1 29

1 A single case may include allegations of violation of more than one subsection of the Act Therefore, the

total of the various allegations 1s greater than the total number of cases

2 Subsec 8(a)(1) 15 a general provision forbidding any type of employer mterference with the rights of the
employees guaranteed by the Act, and therefore 1s included 1n all charges of employer unfair labor practices



Table 3A.—Formal Actions Taken in Unfair Labor Practice Cases, Fiscal Year 1967 !

Formal actions taken by type of case

Cases 1n
which CD
Type of formal action taken formal Total CA C combined | Other C
actions formal CA | CB | CC | Jurisdic- Unfair CE [ CP | combined [with repre- combi-
actions tional labor with CB sehtation nations
taken dispute | practices cases
10(k) notice of hearingissued. .. ... ... _....__.._._______] 76 69 [ .. d...d 22 AR FORORNN AU [P SRS S,
Complaints issued .. . .....______.. 2, 697 1,045 | 1,442( 106| 116(... ......._] 6 5| 24 101 126, 20
Backpay specificatlons 1ssued 81 41 37 3 O] 0 0 -0 1 0 0
Hearings completed, total. ____._ ... _._...._._......__..___] 1, 592 1,068 771 60| 38 31 4 5 15 42 87 15
Imtial ULP hearings_._.__. ... __._____...._..._.__.] 1, 510 1,024 735 58| 38 31 4 4| 15 41 85 13
Backpay hearings | 45 22 21 1 (1) PR 0 0 0 0 0 [1]
Other hearings. _____._____ ... _._.._._._.._......__.] 37 22 156 1 {11 PR 0 1 (V] 1 2 2
Decisions by trial examuners, total.__.__.__._.__..___________] 1,401 981 711 63 3 2 13 4“4 86 13
Imtial ULP decastons_ - ... ... ......_.__| 1,403 934 673| 59 3 1] 13 40 86 13
Backpay decisions_ ... _.._._____ 65 28 22 3 (1} 0 0 3 0 0
Supplemental decisions 23 19 16 1 0 1 0 1 0 0
Decisions and orders by the Board, total_____._________..__| 1, 603 1,023 731 70 61 23 5 1 17 30 68 17
Upon consent of the parties:
Imtaldeeisions ... ... ... .__.} 160 94 46 11 b I O 0 0 5 2 1 8
Supplemental decisions - _. ... ... _____..__] 0 0 0 0 (1 0 0 0 1] 0 0
Adopting trial examiners’ decisions (no exceptions filed)
Initial ULP deeistons_ .. ____...____.____..______l -146 118 93 9 0 0 2 2 4 1
Backpay decisions.- . _.______.______________________] 6 5 2 3 0 0 0 0 0 (1]
Contested*
Initial ULP decistons. ... ________ . ._.___.__.____] 1,198 746 540 45 5 1 9 25 63 8
Decisions based upon stipulated record_._._._______] 21 18 12 0 0 0 1 1 0 0
Supplemental ULP decisions. _.....__._____.._...._] 36 22 19 1 0 0 0 0 0 0
Backpay deeisions._ . ____.___________....._......._.] 36 20 19 1 ] 0 0 0 0 0

1 8ee ‘‘ Glossary” for definition of terms
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Table 3B.—Formal Actions Taken in Representation and Union

Deauthorization Cases, Fiscal Year 1967 !

Formal actions taken by type of case

Cases in
Type of formal action taken which Total
formal formal | RC RM RD UD
actions actions
taken taken
Hearings completed, total . _...______________.___] 2,709 2,265| 2,075 o1 97 2
Initial hearmngs_ __.____......______._....._] 2,534 2,002 1,914 80 96 2
Hearings on objections and/or challenges. ... .. 175 173 161 11 1 0
Decisions issued, total ... ... .. ... ... 2,425 2,085 1,878 94 90 3
By regional director. ... ........_......._] 2,221 1,802| 1,726 77 87 3
Elections directed......._._...__......._ 1,978 1,701 1,562 61 77 1
Dismissalsonrecord. .. ... _._......] 243 191 163 16 10 2
ByBoard_ ... ] 204 173 153 17 3 0
After transfer by regional director for
mitial deewsion. ... o.ooooiiaaao.o] 140 115 98 15 2 0
Elections directed.__.._._............] 88 77 69 7 1 0
Dismissals onrecord. ... ........ 52 38 29 8 1 0
After review of regional director’s decision | 64 58 55 2 1 0
Elections dwrected. ... ... ......] 49 45 42 2 1 0
Dasmissals onrecord. .. ......o......_] 15 13 13 0 (] 0
Decisions on objections and/or challenges, total. _ | 1,151 1,090 1,005 57 22 6
By regional direetor. ... .. __.__..._.....] 499 445 406 23 10 6
By Board . - ... 652 645 509 34 12 0
In stipulated elections__.________________| 608 604 562 31 11 0
No exceptions to regional director’s
05 ¢10) o PR 382 379 349 23 7
Exceptions to regional director’s
report. ... 226 225 213 8 4
In directed elections (after transfer by
regional diwrector). _..._________________| 27 26 24 1 1 0
In directed elections after review of re-
gional director’s supplemental decision. | 17 15 13 2 0 0

1 See ““Glossary” for defimtion of terms
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Table 3C.—Formal Actions Taken in Amendment of Certi-
fication and Unit Clarification Cases, Fiscal Year 1967!

Type of formal action taken AC ucC
Hearmgs completed . ... ... 16 75
Decisions 1ssued after hearing_ . ... i 17 71
By regional director.. .. lg 6(1)
1

By Board

1 See “‘Glossary”’ for definition of terms.



Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 1967 !

Remedial action taken by—
Employer Union
Pursuant to— Pursuant to—
Action taken Total all
Agreement of Recom- Order of—~ Agreement of Recom- Order of—
Total parties menda- Total parties menda-
tion of tion of
Informal | Formal| trial ex- Informal { Formal| trial ex-
settle- settle- | aminer | Board Court settle- | settle- | aminer | Board | Court
ment ment ment ment
A. By number of cases involved. . .._| 35,339
Notice posted...__......_..__.._.] 2,805 2,017 1,289 75 109 347 197 788 486 102 28 100 72
Recognition or other assistance
withdrawn.___ ... . __. 76 76 53 5 4 9 [ | P
Employer-dominated union dises-
tablished. _ _ . ... . __________] 50 50 32 4 0 8 6 |l ..
Employees offered reinstatement._ | 1,184 1,184 846 35 48 154 100 fj..........
Employees placed on preferential
hiring last._ . __ ... . ] 92 92 73 6 2 7 L S | S
Hiring hall rights restored._...._.. | b 7 (PR ISR ENSRRY SUSR PR e e 37
Objections to employment with-
dArawn. ...l 99
Picketing ended . __ 608
Work stoppage ended._ . ... .- 26 261
Collective bargaining begun.._..._. 1,451 1,282 1, 008 34 34 131 Lid 169
Backpay distributed . ___......_._.| 1,641 1,487 1,029 44 69 220 125 154 81 16| 14 22 21
Reimbursement of fees, dues, and”
¢ =X R 94 49 35 2 3 [ 3 45 32 4 0 1 8
Other conditions of employment
improved. . ............... 358 196 105 0 1 0 1] 162 160 0 2 1}
Other remedies___.._...........] 50 25 23 0 0 0 2 25 24 . 0 1 0

pieog suone[dy Joqe] [eUOmEN 9§ jo 33oday [enuuy puo:as-b.mu,l YAAA



B. By number of emgloyees affected

Employees offered reinstatement,
total. ... ... . 4,274 4,274 3,383 113 168 374 P2 | PRSI SN ISR USRI PR S
Accepted . . - .- ... 3,436 3,436 2,803 94 113 218 18 e e el
Declined__________.__._.......] 838 838 490 19 55 156 118 o
Employees placed on preferential
hinng hst____________________._| 568 566 446 98 2 16 [ N | DRI USRI S SRR SO SR
Hiring hall rights restored..__.__. | ) 3 5 SRRSO P SPUUII EUNIURI SO 112 23 87 [} 1 1
Objections to empioyment with-
drawn..... ool b - AU PRI AP SRRl U 118 82 9 0 16 11
Employees receiving backpay:
From either employee or union| 13,936 13,815 9,974 235 252 587 2,767 121 72 5 15 15 14
From both employer and
UNION . oo 50 50 40 3 0 3 4 50 40 3 0 3 4
Employees remmbursed for fees,
dues, and fines:
From either employer or unjon| 1, 308 960 622 107 62 105 54 358 270 78 0 1 9
From both employer and
Union. ..o 136 136 456 0 32 0 59 136 45 0 32 0 59
C. By amounts of monetary recovery,
total ..o $3, 286,460 | $3, 171, 220 | $1,246, 200 | $116,200 | $119, 650 | $598, 180 |$1,090,810 || $115,240 | $31,920 | $4,810 | $7,050 | $22,420 |$49, 040
Backpay (includes all monetarg
ayments except fees, dues, an 4
Nes) . oo 3,248,850 | 3,147,570 | 1,237,310 115,730 118,140| 590,600 | 1,085, 700 101, 280 24, 640 3,610 7, 050 20,830 | 45,150
Reimbursement of fees, dues, and
fines. ... ooiiiieiioa.od 37, 610 28, 650 8,980 560 1,510 7, 680 5, 020 13, 960 7,280 1,200 1] 1,590 | 3,890

1 See “Glossary” for definition of terms. Data in this table are based upon unfair
labor practice cases that were closed during fiscal year 1967 after the company and/or

union had satisfied all remedial action requirements.

? A single case usually results 1n more than one remedial action; therefore, the total
number of actions exceeds the number of cases involved.
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Table 5.—Industrial Distribution of Cases Received, Fiscal Year 1967 !

Unfair labor practice cases Representation cases Union de- | Amend- Unit
authoriza- ment of |[clanfica-
Industrial Group 2 All tion cases | certifica- tion
cases | AllC CA CB CC |[CD|CE|CP| ALlR| RC RM | RD tion cases cases
cases cases
UD AC uc
Total, all industrial groups......c.o.c.o.ocooe. 130,425( 17,040 {11,259 | 3,404 | 1,329 | 486 | 34 | 528 | 12,957 (11,193 |1,140 | 624 125 86 217
Manufacturing. . oo 8,041 | 6,002 | 1,504 283 | 117 12 | 123 | 6,466 | 5,628 518 { 320 73 60 143
Ordnance and accessories._.._ . .. ......oo....._.] 56 48 3 0 0 0 46 45 0 1 0 0 3
Food and kindred products. 991 743 172 34| 12 2| 28 903 789 85 | 29 2 4 15
Tobacco manufacturers. . . 17 11 6 1] 0 ] 0 8 0 0 1 0 ¢
Textile mull produets... ... 256 207 33 5 0 0] 11 141 121 11 9 1 1 2
Apparel and other fimished products made from
fabric and similar materials. ... .._...._.._] 567 389 305 66 9 0 1 8 175 144 19 12 3 0 0
Lumber and wood products (except furmiture).__ | 489 217 174 28 8 2 0 5 263 225 21 17 5 3 1
Furmture and fixtures. ... ... ... ...} 427 250 180 52 12 4 0 2 171 150 12 9 3 1 2
Paper and alhed products..._._..__....______._... 591 299 219 60 6 7 0 7 270 247 12 11 3 5 14
Printing, pubhshing, and alhed industries_ 928 471 355 76 141 13 0| 13 444 386 38| 20 4 1 8
Chemical and alhed produets. __ .. _._____________] 765 359 284 52 15 8 0 2 397 354 22 21 2 2 5
Products of petroleum and coal..____.____________] 257 142 109 26 6 1 0 0 107 94 ] 7 0 3 5
Rubber and plastic products. .. 550 283 226 38 14 1 0 4 256 229 12 15 6 2 3
Leather and leather products. .. 240 134 110 22 2 0 0 ] 105 100 2 3 0 1 0
Stone, clay, and glass product! 740 397 256 74 38| 18 0| 11 322 281 23 18 4 5 12
Primary metal industries........... 904 837 381 138 1 3 2 2 343 292 27 | 24 5 4 15
Fabricated metal products (except m:
transportation equipment) . ______.________. ... ] 1,399 728 557 111 31 15 3 11 558 64 | 31 8 4 6
Machinery (except electrical) ... __..__._____] 1,424 709 537 129 26 9 4 4 680 595 54| 31 8 7 20
Electrical machinery, equipment, and supples.__] 1,149 662 507 116 19 10 0 10 462 408 32 22 3 11 11
Awcraftand parts__ ... . . _________._..] 289 207 138 64 [ 0 0 0 76 65 8 3 2 0 4
Ship and boat building and repawring.............J 184 98 63 26 3 5 0 1 77 55 22 0 0 3 6
Automotive and other transportation equipment. ] 724 440 321 101 11 7 0 0 271 241 15 15 2 2 9
Professional, scientific, and controlling instru-
b1 T3 (1 2 PPN 168 70 14 4 0 0 0 76 57 13 6 2 1 1
Miscellaneous manufacturing. ............c.._...] 541 311 201 95 7 4 0 4 220 184 20| 16 9 0 1
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MInInNg. e 535 300 207 51 34 1 0 7 232 204 1 0 2
Metal munIng_ ... iiiiiiaaiiiioo 58 20 16 4 0 0 0 1] 37 33 0 0 1
Coalmuming ... ... ... 222 162 96 36 23 0 0 7 60 53 0 0 0
Crude petroleum and natural gas production. . 132 63 2 2 1 0 0 63 58 1 0 0
Nonmetallic mining and quarrymng.............__| 123 50 32 9 9 0 0 1] 72 60 1] 0 1

Construct1on. ..o 842 878 666 | 294 7 | 130 736 663 1 1 4

Wholesale trade. 83 617 123 50 5 4 34 1,142 938 13 b 7

Retatltrade.__. ... ........ 1,229 193 102 | 11 6 | 175 | 1,875 | 1,661 19 2 20

Finance, msurance, and real estate 29 13 6 2 0 0 166 156 2 0 0

Transportation, communication, and other utilities...| 3,550 2,088 | 1,363 553 112 | 34 4 | 32| 1,404 | 1,240 5 17 26
Local passenger transportation. __.__........_.___. 133 111 18 4 0 0 0 114 95 1 1 2
Motor freight, warehousing, 8

SeIVICeS._ __ . .weeenioaaon 1,282 894 288 65 11 3 21 796 700 2 2 7
Water transportation 209 250 74 162 6 5 0 3 49 45 0 0 [
Other transportation 59 38 14 4 1 0 2 38 32 0 7 0
Communications. -4 466 212 149 51 7 1 0 4 244 220 2 2 [
Heat, hght, power, water, and sanitary services. . 341 162 97 20 26 16 1 2 163 148 0 5 11

£ 4 T U PSPPI 2,288 1,32 900 289 86 22 1 27 936 803 11 1 15
Hotel and other lodging places.. ... ....__...__._] 386 233 181 35 13 0 0 4 148 127 1 0 4
Personal services ... ..o..oiiaieaooaoo. 235 121 89 19 9 1 0 3 111 95 2 0 1
Automobile repairs, garages, and other miscella-

Neous repalr ServiCes. - . ...l ] 397 161 116 35 7 0 0 3 232 194 3 0 1
Motion picture and other amusement and recrea-

tlon services_ ... il 379 205 187 95 19 5 1 8 83 71 2 0 1 0
Medical and other health services........_. 62 41 24 5 7 3 0 2 20 16 2 2 1 0 0
Legal services. ... .......... 4 2 2 0 0 0 0 0 2 2 0 0 [ 0 0
Educational services 33 26 10 4 8 2 0 2 6 6 0 0 0 0 1
Nonprofit membership organizations.._. 75 57 37 19 1 0 0 0 17 13 3 1 1 0 0
Miscellaneous services .. ... ...oooioeoiaioao. 717 389 274 77 2 1n 0 5 317 279 5 | 13 3 0 8

VvV xipuaddy

1 See “ Glossary”’ for definition of terms.
2 Source. Standard Industrial Classification, Division of Statistical Standards, U.S. Bureau of the Budget, Washington, 1957
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Table 6.—Geographic Distribution of Cases Received, Fiscal Year 1967 !

Unfair labor practice cases Representation cases Union Amend- Unit

deau- ment of clarifi-

All thoriza- | certifica- cation

Division and State 2 cases { Al C All R tion tion cases

cases | CA CB cC CDh CE CP | cases | RC RM RD cases cases
i . UD AC UcC

30,425 17,040 ( 11,259 | 3,404| 1,320 486 34 528 12,957 (11,193 | 1,140 624 125 86 217
1,628 842 494 178 108 31 0 31 758 647 78 33 4 7 17
115 42 24 10 7 1 0 0 67 60 2 5 0 4 2
99 54 28 8 10 6 0 2 45 40 2 3 0 0 0
49 27 15 12 0 0 [1] 0 22 16 4 3 0 0 0
906 464 248 101 3 15 0 27 431 357 56 18 2 3 6
Rhode Island._ 151 94 75 10 7 1 [ 1 57 55 1 1 0 0 0
Connectieut. .. ____________________J 308 161 104 37 11 8 0 1 136 120 13 3 2 0 9
Middle Atlantie. ... . _._....._] 789 241 120 6 138f 2,256 1,943 220 93 37 1 33
New York_ .. ] 408 127 57 3 91 972 813 107 52 23 4 18
New Jersey..__ 197 36 16 [} 23 535 480 42 13 5 1 2
Pennsylvania_ .. . ... .__] 184 7 47 3 24 749 650 71 28 9 6 13
East North Central. .. _._..________.._._.._] 6,531| 3,760| 2,480 806 225 86 4 160 2,666 | 2,307 222 137 22 22 61
Oh10. - i 647 221 61 28 1 7 747 654 62 31 6 6 15
Indiana 373 8 7 0 8 332 291 21 20 3 4 7
Illmois. . 646 279 68 27 3 127 513 434 49 30 11 i 16
Michigan. 619 167 73 20 0 12 816 721 87 38 2 1 9
Wisconsin 195 56 16 3 0 (] 258 207 33 18 0 3 14
West North Central 758 180 97 34 1 26 97 860 79 58 15 4 13
Towa. o] 89 16 11 5 0 3 165 162 10 3 0 1 2
Minnesota. 71 11 8 1 0 3 165 140 12 13 4 0 1
Missouri.... 411 115 49 22 0 12 397 344 22 31 11 3 5
North Dakota. 8 2 0 0 1 24 20 4 0 0 0 2
South Dakota 16 2 0 1 0 1 22 20 2 0 0 0 0
Nebraska._ . 66 12 9 5 1 3 77 65 9 3 0 0 1
Kansas. ... .. . eiiiiooo-] 97 24 18 0 0 3 147 119 20 8 0 0 2
South Atlantic._________ R 3,177 1,814| 1,372 235 133 39 3 32 1, :241 1,209 79 53 2 4 18
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Delaware 61 23 19 4 0 0 0 0 38 34 2 2 0 0 0
Maryland 384 168 113 28 18 2 1 4 215 198 9 8 0 1 2
District of Columbia 133 54 34 9 10 0 0 1 77 67 6 4 2 0 0
330 176 148 20 [ 0 1 1 152 132 16 4 0 0 2

326 210 125 54 20 9 0 2 115 98 8 9 0 1] 0

383 237 220 13 2 0 1 1 143 131 & 7 0 0 3

177 109 98 11 [ 0 0 0 66 62 3 1 0 1 1

GeOrg18. e eeaaaacaeao] 402 227 179 20 10 7 0 11 171 157 10 4 0 1 3
Flonda. .o ieeaea ] 982 612 436 76 &7 21 0 12 364 330 20 14 0 1 5
East South Central 1,026 772 133 76 27 1 17 706 627 58 21 0 4 14
Kentucky....... ... 204 129 28 26 15 0 8 154 138 14 4 0 0 2
Tennessee._. 391 308 48 23 3 0 7 276 242 25 9 0 1 10
Alabama._.. 318 243 47 20 3 1 2 196 174 17 4 0 1 2
MISSISSIPPIc oo cccccmme e eannn N I () 1156 92 10 7 4 0 2 81 75 2 4 0 2 0
West South Central. .. 1,028 279 119 69 0 27 979 862 86 62 0 16 20
ATKANSAS oo ca e aacanaeas] 113 13 4 4 1} 1 115 101 4 10 0 0 1
Louisiana 189 b1 24 1 0 5 184 168 9 7 0 3 1
Oklahoma 73 7 21 0 0 2 119 105 8 8 0 0 4
Texas_ . .cceecccaacan- 673 208 70 54 0 19 561 488 36 37 0 13 14
Mountamn_ . ... aeaanaaad] 602 112 53 22 2 32 586 479 82 25 9 3 9
Montansa. ..o eieiaaaa] 73 7 0 1 0 3 45 31 11 3 6 0 3
Idaho. .. ... . _.__... 44 1 1 1 0 2 45 38 7 0 i 0 0
Wyoming 10 3 1 0 0 0 17 14 2 1 0 0 0
Colorado. -« e oo nn 195 40 22 5 1 5 188 150 26 10 2 2 1

73 21 12 10 [ 9 85 45 8 2 0 0 3

73 12 10 3 0 5 114 92 17 b 0 0 1

43 9 1 0 0 0 59 54 2 3 1] 0 1

91 19 [} 2 1 8 [ 55 9 1 0 1 0

Pacific el 1, 550 628 269 59 17 64 2,376 1,901 257 128 29 13 30
Washmgton_ ... 177 73 34 8 2 7 527 475 31 21 4 0 7

(0] 7-7-00) + R, 124 33 31 4 0 2 181 110 85 16 8 3 3
Cahfornia 1,153 480 199 45 16 54| 1,522 1,274 165 83 16 9 16
Alaska___.._._... 34 13 1 0 0 0 31 26 1 4 0 0 1
Hawat. .o oicieinicicaanae 62 29 4 2 0 1 115 106 ] 4 1 1 3
Outlyng areas._...... e peceecnaea 554 249 176 64 8 (] 0 1 292 268 10 14 7 2 4
Puerto R1CO_.ocnnvevnn 533 239 166 64 8 0 0 1 282 259 9 14 6 2 4
Virgin Islands... ... 21 10 10 0 0 0 0 ] 10 9 1 0 1 0 0

1 See “Glossary” for definitions of terms.

2 The States are grouped according to the method used by the Bureau of the Census, U.8. Department of Commerce.
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Table 7.—Analysis of Method of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1967 !

All C cases CA cases CB cases CC cases CD cases CE cases CP cases
Method and stage of disposition
Per- | Per- Per- Per- Per- Per- Per- Per-
Num-| cent | cent [Num-| cent |Num-| cent |[Num-| cent |Num-| cent |Num-| cent |[Num-| cent
ber |of totallof total | ber |of total| ber [oftotal| ber [oftotal | ber |oftotal | ber |of total | ber [of total
closed [method)| closed closed closed closed closed closed
Total number of cases closed. ... ..__..__._.__] 16,360 | 100.0f ..._... 10,824 | 100.0| 3,195| 100 0 | 1,365| 100 O 492| 100 0 531 100 0 431 100.0
Agreement of the parties. ____ ... .. .. ... ... 4,243 26.01 100 0 | 2,947 27 2 610 191 564 40.6 O--.o__. 10 18 9 122 28 3
Informsl settlement _._ . .. .. . . _] 4,058| 24.9] 95.6| 2,806| 26.6 566 17.7 511} 37.3 (1] R, 8] 151 107 24.8
Before issuance of complaint .. __ ... ___] 3,171 19.5 74.7 | 2,113 10.5 509 159 46| 326 | O [....... 8 151 95 22,0
After issuance of complaint, before opening of
hearing. .. .o iiiiiiicaoaao. 831 51| 19.6 703 6.5 53 17 64 4.7 (1} PR (1} N 11 26
After hearing opened, before issuance of trial
examiner’s dieision. ... ... 56 03 1.3 50 0.5 4 01 1 0.1 (1 (1 IO, 1 0.2
Formal settlement. ._____ . ______________] 185 11 4.4 81 0.7 4“4 14 43 3.2 (1] PR, 2 38 15 35
After issuance of complaint, before opening of
hearing. ... .. aaiillll 168 Lo 3.9 66 0.6 43 1.3 40 29 0l ... 2 38 15 3.5
Stipulated deecisfon... ... .. .. ... 18 0.1 0.4 10 01 5 0.2 2 0.1 0. [1]) 1 02
Consent decree.__. ... ......ococoieiiiiiiaan, 148 0.9 35 56 06 38 11 38 2.8 {1 P 2 3.8 14 3.3
After hearing opened. .. ... . ... . ... ] 19 11 0.5 15 0.1 1 00 3 0.2 (1] R [+ PR (1] P,
Stipulated decision._ . ... .. ... ... ] 1 0.0 0.0 1 0.0 (1] PR [1] [ [1] FOR——— (1] [ Of _.....
Consent decree. .. ......ooooooeoio] 18 0.1 0.5 14 0.1 1 .0 3 0.2 (1] PR (1] PR (1] I,
Compliance with ... ... ] 877 54| 100.0 679 6.3 87 2.7 86 6.3 [+] R 7 13.2 18 42
Trial examiner’s decision_ .. ... .. ... ... 143 0.9 16.3 114 L1 18 0.6 9 0.7 [1] PO (1] P 2 05
Board decision. ... ... 464 2.8 51.8 356 33 41 1.3 45 3.3 (1] P 1 19 11 26
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91 - 89 - O 81£-562

Adopting trial examiner’s decision (no exceptions
filed)... 62 04 7.1 46 0.4 6 0.2 9 0.7 [+ (RS [1] PR 1 0.2
Contested.. 392 2.4 4“4.7 310 2.9 35 11 36 0.4 [1] RN 1 1.9 10 2.3
Circuit court of appeals decree. 241 16) 276 178 1.6 26 0.8 27 2.0 (1] PR 6 113 4 0.9
Supreme Court action....... 39 02 4.4 31 03 2 0.1 5 04 [1] RO (1] PR 1 0.2
Withdrawal __.__.._.._. 6,163 37.6] 100 0 | 4,152 38.4| 1,317 41.2 499 36.6 [1] PR 12 226 13 40 1
Before issuance of complaint___ ... ... ....._] 5961| 36.5| 069 4,015 37.2] 1,285! 402 485 35.6 | () |........ 11 20.7 165 383
After issuance of complaint
hearing_____. ... _._..__.__. 152 0.9 2.5 107 1.0 26 0.8 10 0.7 [1] DR 1 1.9 8 19
After hearlng opened, before trial examiner’s decision]] 32 02 0.5 23 0.2 [] 0.2 3 0.2 (1] PO (1] P [1]
After trial examiner’s decision, before Bom'd declslon_ 5 0.0 0.1 4 0.0 (1] PR 1 0.1 0. [1] P, [1] R
After Board or court decision. 3 00 0.0 3 0.0 [1] [ (1] [ [1] O [1] PR [+ PR
Dismissal* ... ... 4,589 28.0| 100.0 | 3,040 28.1| 1,181 37.0 228 16.6 Of -] 24 45.3 118 27.4
Before issuance of complaint. 4,301 263 93.7| 2,812| 26.1| 1,134 35.5 218 18.0| @ [----o--] 19| 358 118 27 4
After issuance of complain
hearing. .- 23 0.1 05 17 0.2 5 02 (1] o] 1 19 0
After hearing opened 8 0.0 0.2 8 0.1 [1] PO 1 0.1 [+] [ 1 1.9
By trial examiner’s declsion. 13 0.0 0.1 4 0.0 1 00 [1] PO {1} PR (1] P (1]
By Board deecision_ ... .. 202 1.3 4.4 156 1.4 38 L1 6 0.4 [1] [ 2 3.8 (1]
Adopting trial examiner’s decision (no exoeptlons
filed).. 4“4 0.3 1.0 38 0.4 3 01 3 0.2 [1] P [1] PO [1] .
Contested__ 158 10 3.4 118 1.0 35 1.1 3 0.2 [1] SR 2 3.8 (1] [,
By circuit court of appeals decree.. 31 0.2 0.7 27 0.2 3 0.1 [1] S (1] DR 1 1.9 (1] D
By Supreme Court action.. .. _.............. 19 0.1 0.4 18 0.7 (1] PO 1 0.1 (1] PO (1] P (1]
10(k) actions (see table 7A for details of dispositions). .. 492 3.0f e e 4921 b0V X1 R RPN SEPIN SR
Otherwise (compliance with order of trial examiner or -
Board not achieved—firms went out of business)..... 6 0.0f......_ 6 0.1 (1] PR (1] (1] [ J [1] I 1] I

1 See table 8 for summary of disposition by stage. See ‘‘ Glossary’’ for definition of terms.
3 CD cases closed in this stage are processed as jurisdictional disputes under sec. 10(k) of the Act. See table 7A.
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230 Thirty-second Annual Report of the National Labor Relations Board

Table 7A.—Analysis of Method of Disposition of Jurisdictional
Dispute Cases Closed Prior to Unfair Labor Practice Pro-

ceedings, Fiscal Year 1967 !

. Num- | Percent
Method and stage of disposition ber of | of total
cases | closed
Total number of cases closed before issuance of complant_ ... _______ 492 100.0
Agreement of the parties—Informal settlement .. . .. 196 39.8
Before 10(K) not1ee. -« e e e mmemcm e e mne 181 36.8
After 10(k) notice, before opening of 10(k) hearing.. ..o ________] 12 2.4
After opening of 10(k) hearing, before 1ssuance of Board decision and determination
of dISPUte. . o e cme e n e 3 06
Compliance with Board decision and determination of dispute. ... ..o 23 4.7
Withdrawal ..o e cmimmmme e e me e o 200 40.7
Before 10(K) NObICe . .o oo e mm e o] 174 35.4
After 10(k) notice, before opening of 10(k) hearing._. .o 21 4.3
After opening of 10(k) hearing, before issuance of Board decision and determination
of ISPULe. . oo e —mmmemeeecemcam e moo o] 2 0.4
After Board decision and determination of dispute. .o ] 3 0.6
DISIMISSAl o oo e e mmmmmm e memmmmemme e mac e e 73 14.8
Before 10(K) NOLICE . o oo oo e e e mmemm e ee o] 72 14.6
After 10(k) notice, before opening of 10(k) hearing.. - - . 1 0.2
‘After apening of-10(k) hearing, before 1ssuance of Board decision and determination
of dispute g

By Board decision and determination of dispute. - -oooieaeiaoa

1 Bee ““Glossary” for definition of terms.



Table 8.—Disposition by.Stage of Unfair Labor Practice Cases Closed, Fiscal Year 1967 !

All C cases CA cases CB cases CC cases CD cases CE cases CP cases

Stage of disposition Num-| Per- [Num-| Per- |Num-| Per- | Num-| Per- | Num-| Per- | Num-| Per- |Num-| Per-
ber of [ cent of | ber of |cent of | ber of [cent of | ber of [ cent of| ber of | cent of | ber of { cent of [ ber of |cent of

cases | cases | cases | cases | cases | cases | cases | cases | cases | cases | cases | cases | cases | cases

closed closed closed closed closed closed closed
Total number of cases closed” .- - . .oemoommmiecaanaaad 16,360 | 100.0 [10,824 { 100 0| 3,195 100.0 | 1,365 100.0 492| 100.0 53| 100.0 431 | 100.0
Before 1ssuance of complaint_ ... ...o..._] 13,926 85.1 | 8,940 82.6 | 2,928 81.8 | 1,149 84.2 492 100.0 38 7.7 378 87.7
After 1ssuance of complaint, before opening of hearing___._...__] 1,172 71 803 8.2 127 4.0 114 8.3 (1] 4 7.5 34 79
After hearing opened, before issuance of trail examiner’s decision 115 0.7 94 0.9 11 0.3 8 0.6 (1} IR 1 1.9 1 02
After trail examiner’s decision, before issuance of Board decision . 153 0.9 122 1.1 19 0.6 10 07 (1] P 0f s 2 0.5

After Board order adopting tril examiner’s decision in absence of

eXCOPLIONS i iiciicrancececcceeeccneceenanand 109 0.7 87 0.8 9 0.3 12 0.9 Of. ... 1 0.2
After Board decision, before circuit court decree...... J 564 3.4 432 4.0 70 2.2 39 2.9 3 5.7 10 2.4
After circmit court decree, before Supreme Court action_ { 23 1.7 206 1.9 29 0.9 27 2.0 7| 13.2 4 0.9
After Supreme Court Action. ..o .coo o aaaocccaaan. 3 59 0.4 50 0.5 2 0.1 6 0.4 [+ ISR 1 0.2

1 8ee ““ Glossary’’ for definition of terms.
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Table 9.—Disposition by Stage of Representation and Union Deauthorization Cases Closed,
Fiscal Year 1967 !

All R cases RC cases RM cases RD cases UD cases
Stage of disposition Num-| Per- |Num-| Per- |Num-| Per- | Num-| Per- [[Num-| Per-
ber of | cent of | ber of |cent of | ber of | cent of | ber of | cent of |[ber of | cent of
cases | cases | cases | cases | cases | cases | cases | cases |[cases | cases
closed closed closed closed closed
Total number of cases €losed . ..o inceccecmceececmcanaaad] 12,724} 100.0 {10,950 | 100 0 | 1,162| 100.0 612 100.0 132 100 0
Before issuance of notice of hearing._ .. .. _ .. aeiaaaoood] 51,11 5,325 48.6 791 68 1 382 62. 4, 72 54.5
After issuance of notice of hearing, before close of hearing. . 20.9 | 3,462 316 213 183 128 20.9 5 3.8
After hearing closed, before issuance of decision. ... ....____.... 0.8 92 08 (] 0.5 4 0.7 (V) .
After issuance of regional director’s decision..__._..._._..____ ] 16 6 | 1,800 17.3 124 10.7 95 15.5 55 41,7
After issuance of Board decision. . ... .. 1.6 181 1.7 28 2.4 3 0.5 (1} F

1 See ‘“Glossary’’ for definition of terms.
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Table 10.—Analysis of Methods of Disposition of Representation and Union Deauthorization Cases
Closed Fiscal Year 1967 !

All R cases RC cases RM cases RD cases UD cases
Method and stage of disposition
- | Num- [Percent [Num- {Percent| Num- [Percent| Num- {Percent || Num-|Percent
ber ber ber ber ber

Motal, all et eecaaeaaao 12,724 | 100 0 (10,950 | 100 O | 1,162 100.0 612 100.0 132 100.0
Certification 1ssued, total . e iemeemmmceamaan 8,328 65.5 | 7,532 68 8 556 47.8 240 39.2 66 50.0

After:
Consent BleCEION - _ - ..o e e 2,867) 22.5 | 2,554 23.4 206 17.7 107 176 11 83
Before notice of hearing . . ... iiiieieeicaaan 1,942 1562 1,713 15.7 164 14.1 65 10 8 11 8.3
After notice of hearing, before hearing closed. 914 72 833 7.6 41 3.5 40 66 [1] I
After hearing closed, before decision. . .. iicciicaaaos 4 11 0.1 8 01 1 01 2 0.3 (1] O,
Stipulated election i iimmemcceceaeaane 3,640 28 6 | 3,337 30.5 243 20 9 9.8 2 16
Before notice of hearing.. _ ... .. e 13 5 | 1,531 14.0 157 13 5 31 5.1 1 0.8
After notice of hearing, before hearing closed . 4 14 8 | 1,769 16.1 85 7.3 29 47 1 0.8
After hearing closed, before decision_____ ... 38 03 37 0.3 1 01 (1] FO. [\ P
Expedited election . . iiecieaaaas] 02 4 0.0 24 21 [V PR (1] E—
Regional director-directed election. J 13.1 | 1,524 13.9 70 60 71 116 53 401
Board-directed election. ... . iiecmimeeeceaeaaa] 10 113 1.0 13 11 2 03 (1) P
By withdrawal, total. .. e cmcmmmcmeacmemcma—anaa- 24.3 | 2,477 22.6 381 328 227 37.1 47 35.6
Before notice of hearing._ . . ciccceeceaca] %ﬁ:, 15.3 | 1,470 13.4 302 26 0 172 28.1 42 318
After notice of hearlng, before hearing closed. 923 7.3 811 7.4 66 5.7 48 7.5 4 3.0
After hearing closed, before decision.__._____._________ 49 0.4 45 04 3 0.2 1 02 [1] PO
After regional director’s decision and direction of election 1 159 1.2 143 13 8 0.7 8 1.3 1 0.8
After Board decision and direction of election_. . _____._ ... ... .. 10 0.1 8 0.1 2 0.2 (1] P (1) PO
By dismussal, total . e cmmmmcmmeammae e 1,311. . 10.3 941 8.6 226 19.4 145 23.7 19 14.4
Before notice of DATING - - - ... ame ] <WERRINS68 | 607] 5.6| 144 124 | 14| 186 18] 13.6
After notice of hearing, before hearing closed.- - 83 07 49 0.5 21 18 13 2.1 [+ PO
After hearing closed, before decision._.____ -4 4 00 2 0.0 1 01 1 0.2 [V PR
By regional director’s decision.._... -4 285 22 223 2.0 46 4.0 16 2.6 1 0.8
By Board declsion._ _ i eeccmmmmmeaaa- 4 74 0.6 60 056 13 L1 1 0.2 (1] PO

1 See *“ Glossary” for definition of terms.
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Table 10A.—Analysis of Methods of Disposition of Amendment
of Certification and Unit Clarification Cases Closed, Fiscal
Year 1967

AC uc
Total, all. . . . ccmceeeemeceee e 81 197
Certification amended or unit clarified .. . ... 54 43
“Before hearing. . e 43 18
By regional director’s decistion’ 43 17
By.Board decision. .. ] 1
After hearing: . .. 11 25
By regional director’s decision. ... ... .. .. ... ........ 7 2
By Board declsion. ... 4 2
Dismissed ... .. eiccccccciiiioan e 9 n
Before hearing. . e 3 25
By regional director’s deeision._ . __ ... 3 25
By Board decision. . il 0 0
After hearing . ] 6 46
By regional director’s decision 5 37
By Board decision._....__._____ 1 9
Withdrawn _...... 18 83
Before hearing. 18 81
After hearing. - .. oo i ceeiieeeaeanan 0 2

Table 11.—Types of Elections Conducted in Cases Closed,
Fiscal Year 1967 !

Type of-election
Type of case Regional | Expedited
*| Total |Consent | Stipu- | Board- | Director- | elections
lated | directed | directed under
8(b)(7)(C)

All types, total:

Elections_ 8,183 2,830 3,494 125 1,704 30

Eligible vo 628,730 | 123,287 | 342,036| 26,243 135, 764 500

Valid votes. . 557,822 | 108,901 | 305,312 23,029 120, 140 440
RC cases.

Elections. ... ._._________________] 3, 112 1,531 4

Elgible voters___ i 25, 742 124, 645 80

Vald votes. .- .. ... ] 526,800 | 100,731 | 292,032 22,604 111, 369 73
RM cases:

Elections. -] 159 141 1 49

Elgible voters... 4, 555 9,154 469 4,108 411

Valid votes. 4,071 7,914 394 3,444 367
RD cases:

ElectionS. - o oo ool 234 103 5 2 70 0

Eligible voters_.. - 3,935 5, 566 32 3,172 0

Valid votes. - .. 1,1 3,475 4,990 31 2,638 0
UD cases

Elections.._. - 87 9 4

Ehgible vote 5,019 731 449 0

Valid votes._. 3,689 624 376 0

1 8ee ‘‘Glossary” for definition of terms.



Table 11A.—Elections in Which Certification Issued After Objections to Election Were Filed and/or in
W hich Determination of Challenges Was Required, Fiscal Year 1967 !

All R cases RC cases RM cases RD cases UD cases
Objections and/ Objections and/ Objections and/ Objections and/ Objections and/
Total or challenges or challenges or challenges or challenges Total | or challenges
repre- Total Total Total union
Type of election senta- | Num- | Percent| RC Num- | Percent| RM Num- | Percent| RD | Num-. Percent | deau- { Num- | Percent
tion ber of total | elec- ber of total | elec- ber of total | elec- ber | of total thori-| ber | of total
elec- elec- R tions elec- RC tions elec- RM tions | elec- RD zation | elec- UD
tions tions elec- tions elec- tions elec- tions | elec- elec- | tions elec-
- tions in- tions in- tions - tions tions in- tions
volved volved volved volved volved
All types, total ... _______.._______.._. 8,118 1,249 " 154 7,496 1,257 16 8 386 85 16 8 234 27 1135 67 1 16 4
Objections alone or with challenges_j........ 878 .. 814 .. ... .. 41
Challengesonly. ... ..___........ i R, k7 RSO SR 343 | bl 24
In consent elections, total__._..______ 2,821 205 10.5| 2,559 272 10.6 159 15 94 103
Objections alone or with challenges_|..______ 161 | .. M7 Lo [} IO I, E
Challengesonly___ ... __ ... ___d.....___ 134 ... 125 | [ 35 FRUURIPIORI, SR
In stipulated elections, total.._._____. 3, 490 512 14 7| 3.290 482 14.7 141 20 14 2 59
Objections alone or with challenges. ! . ... by ¢ PO AR, 353 oo b 14 10 o fl-cnao--d
Challenges only .. ... ... oL . ) S RN, 120 o }oo... (.3 R [ ....... (11 RN | PP
In expedited elections, total._._..._._ 30 13 43.3 4 3 75.0 26 10 38.5 0 L2 SR 0 [+ 28 S,
Objections alone or with challeng-es., ........ (1] DO I ) ) PO RO L 1 I Lo (130 CHURURRUI PO (178 R,
Challengesonly... ... foooie . R, R 2l ) 3 U T [V I R | DR (1} PN
In regional director-directed elections.| 1,650 408 24 7| 1,531 383 25 0 49 18 36.7 70 7 10.0 54 9 16 7
Objections alone or with challenges.|........ k3 1.7 P R, 1) S B, -3 baceneod [ 2 R | PR - 2% S
Challenges only. .. -oocoeeaeneaaa ool % 3 ceean 82 | 100 s ) U PRI | P ) U A
In Board-directed elections, total..._. 125 21 16.8 112 17 15 2 11 2 18.2 2 2 100.0 0 (1] S
Objections alone or with challenges.)._..___. ) 1.3 PSR R, ) 2 I B ) O AR SR 2 i e [ R
Challengesonly. .. ..........o....t .| O} |3 I S ) O IO G [ 20 URNRURR SR (1 A

! See ‘“ Glossary’’ for definition of terms
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Table 11B.—Disposition of Objections in Representation Cases
Closed, Fiscal Year 1967-!

Disposition of objections ruled upon

Objec- | Objec-

Objec- tions tions
Type of case tions with- ruled Overruled Sustained 2
filed drawn upon
Percent of Percent of
Number [total ruled | Number | total ruled
upon upon
All elections_. ... 1,369 342 1,027 722 70.3 305 29 7
RC elections__.......__] 1,275 327 948 663 69.9 285 30.1
RM elections. . 59 10 49 36 73.5 13 26.5
RD elections 35 5 30 23 76.7 7 23.3

1 See “Glossary”’ for definitions of terms.
~ 2 See table 11C for rerun elections held after objections were sustained In 105 elections in which objections
werg mg:gined, the cases were subsequently withdrawn, therefore, in these cases no rerun elections were
conducted.

Table 11C.—Results of Rerun Elections Held in Representation
Cases Closed, Fiscal Year 1967 !

Total rerun Union Certified {No union chosen Outcome of original
elections 2 election revised
Type of case
Num- | Percent | Num- | Percent | Num- | Percent Percent of
ber |bytype | ber |bytype| ber |bytype Number | total rerun
elections
All elections ............_J 186 100.0 81 5 105 56.5 67 36.0
RC elections._......_| 174 100.0 79 45.4 96 54.6 65 .9
RM elections. . 5 100 0 2 40.0 3 60.0 2 11
RD elections 7 100.0 (1 7 100.0 (1] I,

1 See “‘Glossary’’ for definitions of terms.

-2 Includes only final rerun elections; i.e., those resulting in certification. Excluded from the table are

14 rerun elections which were conducted and subsequently set aside purusant to sustained objections. The
14 invahd rerun elections were followed by valid rerun elections which are included in the table.

Table 11D.—Objections Filed in Representation Cases Closed,
by Party Filing, Fiscal Year 1967

Total By employer By union By both parties 3

Num- | Percent | Num- | Percent | Num- | Percent | Num- | Percent
ber by type ber by type ber by type ber by type

Type of case

1,369 100.0 404 29.5 018 67.1 47 3.4
1,275 100.0 389 30.5 850 66.7 36 2.8
59 100.0 9 15.3 45 76.3 5 8.4
35 100 0 ] 17.1 23 65 8 6 17.1

1 See ““Glossary’’ for definition of terms
2 Objections filed by more than one party in the same case are counted as one.



Table 12.—Results of Union-Shop Deauthorization Polls in Cases Closed, Fiscal Year 1967

Number of polls Employees involved (number Valid votes cast
eligible to vote) !
In polls
Resulting in Resulting in Cast for
Affihation of union holding union-shop contract Total |deauthorization continued Resulting in Resulting in Per- [ deauthorization
authorization | Total |deauthorization continued Total | cent of
eligible authorization total
eligible —
Num- | Percent | Num-| Percent Num- | Percent | Num- | Percent um- | Percent
ber of ber of ber of ber of ber | of total
total total total total eligible
137 DN 4 67 45 67.2 22 32.8| 5,019 | 2,841 56.6| 2,178 43.41 3,689] 73.5 ] 2,267 45.2
47 31 66.0 18 34.0( 3,924 | 1,012 48.71 2,012 51.3| 2,838 72.3 1 1,527 38.9
13 8 61.5 5 38.5 301 193 64.1 108 35.9 235 78.1 176 58.5
4 3 75.0 1 25.0 568 510 89.8 88 10.2 476 83.8 424 74.6
3 3 100.0 0 226 226 100.0 (13 MR 140 619 140 61.9

1 Sec. 8(a)(3) of the Act requires that to revoke a union-shop agreement, a majority of the employees eligible to vote must vote in favor of deauthorization.

Vv xpuaddy

L€C



Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1967 !

Elections won by unions Elec- Employees eligible to vote In elec-

tions in tions

Total which In units won by where

Participating unions elec- Per- | Total | AFL- | Team- | Other | Other | no rep- In elec- no rep-

tions3 | cent | won CIO sters | national [ local | resent- Total | tions | AFL- | Team-| Other | Other | resent-

won unions unions |unjons| ative won CIO sters | national| local ative

chosen unions unions | unions| chosen

A. ALL REPRESENTATION ELECTIONS
Total representation elections. _ 8,116 | 50 0| 4,701| 2,905 1,382 204 240 3,325 | 623,711 | 357,114 | 231,818 | 44,856| 42,296| 38,144 | 266, 597
/
1-union elections___..__..__ 7,269 | 56 2| 4,077 2,520 1,192 203 162 3,182 | 424,519 | 183, 554 | 140,699 | 30,065 8,945] 3,845 | 240,965
AFL-CIO._....... 4,677 | 56.1| 2,520 2,057 | 338,412 140,609 140,609 | _______J . ___._ . J......_] 197,713
Teamsters_____..____. 2,071 57.6( 1,192 879 27,346
Other national unions.. 333 61.0 203 130 12, 638
Other local unions. ... ...__] 278 58.3 162 116 3,268
2-union elections. . ... . ceicioaaio.o] 800 82.8 662 138 25, 096
AFL-CIO v. AFL-CIO. .. 199 .3 138 61 14, 359
AFL-CIO v. Teamsters._ 240 | 82.9 199 41 5, 687
AFL-CIO v. Natl. ... 163 | 87.7 143 20 2,232
AFL-CIO v. Local.._.._. 125 | 90.4 113 12 1, 505
Teamsters v Teamsters.. 21 1000 2 0 0
Teamsters v. Natl.... 30| 90.0 27 3 1,202
Teamsters v. Local_ 25| 100.0 25 0 0
Natl v Natl.._______ 1] 100.0 1 0 0
Natl v Local.. 6] 1000 [ 0 0
Localv. Loeal. ... _.__.._.....] 9 88 ¢ 8 1 111
3 (or more)-union elections. .._......._. 4 57 91.2 52 5 536
AFL-CIO v. AFL~CIO v. AFL~-
[0 (6 5 8| 8.5 7 1 149
AFL—CIO v. AFL-CIO v. Team-

............................. 71 8.1 4 3 336
AFL—CIO v. AFL~CIO v. Natl___ 6| 833 5 1 51
AFL-CIO v. AFL-CIO v. Local__] 7| 100.0 7 0 0
AFL-CIO v. Teamsters v. Natl____] 14| 100.0 14 0 0
AFL~CIO v. Teamsters v. 4 7| 100.0 7 (] 0
AFL-CIO v. Local v. Local.._. 2| 1000 2 0 0
Teamsters v. Local v. Local_. . 2| 100.0 2 0 0
Local v Local v. Local.__.......... , 1] 100.0 1 0 0
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Appendix A
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1967 '—Continued

Elections won by unions Elec- Employees etigible to vote In elec-
tions in tions
Total which In units won by where
Participating unions elec- | Per- | Total | AFL~ |Team-| Other | Other| no rep- In elec- no rep-
uons3 |cent | won | CIO sters | national| local | resent- Total | tions |AFL- | Team- | Other | Other | resent-
won unions unions junions| ative won CIO sters | national] local ative
chosen unions unions | unions | chosen

C. ELECTIONS IN RM CASES

Total RM elections._._............ 386 | 4.0 170 103 50 8 9 216 | 18,697 9,875| 5,032| 1,398 777 | 1,768 8,822
1-union elections. ... ooccmaiiiiaiod as6 41,0 146 91 47 71 " 1 210 14, 558 6, 185 4,316 1,261 565 13 8,403
229 39.7 138 11,335 4,316 4,316 __ ...} . ... 7,018

110 | 42. 63 2,222 t 961

12 58.3 ] 803 238

Other local unions. 5| 200 4 198 185
2-union elections . . .coeaemniiiiae oo 30 80.0 4 12 3 1 8 [] 4,139 419
AFL-CIO v. AFL-CIO...........J 11 54.8 8 ] 1,030 391
AFL-CIO v, Teamsters. .cecenaceo--| 5 80.0 4 1 465 28
AFL-CIO v. Natl__ . _cccenono .o 3 |100.0 3 0 554 0
AFL-CIO v. Local. . ...ccaeueeoo.. E 4 [100.0 4 0 236 0
Teamsters v. Local .. _.cceeneen... J 3 | 100.0 3 0 830 0
Natl. v. Local....... o 2 | 100.0 2 0 258 0
Local v. Local... .o occcmmmncaaan.e p 2 {100.0 2 0 1,268 0
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D. ELECTIONS IN RD CASES

Total RD elections...............J 234 | 29.5 69 42 23 3 1 165 | 12,706 4,997
1-union electlons. ... oo 217 4.9 54 37 15 2 [ 163 10, 455 4,823
AFL-CIO. .o ecaecccicccanen-d 149 | 24.8 112 8, 517 3,885
Teamsters. ........-- 59 | 25.4 4 1, 632 566
Other national unions. 6| 33.3 4 354 320
Other local unions. 3 0.0 3 52 52
2-union elections_ . ____ . ool .. J 17 | 882 2 2, 250 174
AFL-CIO v. AFL-CIO____._.....J] 1 | 100.0 0 22 0
AFL~CIO v. Teamsters. 11 | 100,0 0 1,366 0
AFL~CIO v. Natl_._. 2 | 100.0 0 622 0
AFL~CIO v. Local. 1 0.0 1 43 43
Teamsters v. Natl... 1 0.0 1 131 131
Teamsters v. Local _ . J 1 |100.0 0 66 66 |- (1] IR 66 0

1 8ee *“Glossary* for definition of terms.
1 Includes each unit in which a cholce as to collective-bargaining agent was made; for example; there may have been more than one election in a stugle case, or several cases
may have been involved in one election unit.
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed,
Fiscal Year 1967 !

Total Vahd votes cast in elections won Vald votes cast in elections lost
ota.
vahd Votes for unions Total Votes for unions Total
Participating unions votes votes votes
cast AFL- | Team-| Other Other [ for no AFL- | Team- | Other Other | forno
Total | CIO sters | national | local [umion |Total | CIO sters | natwonal [ local |union
umnions unions | umions unions unions | unions
A ALL REPRESENTATION ELECTIONS
Total representation elections. - ................._.. 554,133 253,381 | 151,516 | 32,444 32,842 36,579 | 58,872 85,966 | 70,865 9, 340 4,760 1,001 | 155,914
1-unijon elections. . . .. iiicicaiooond 382,855 {109,685 | 82,858 | 18,673 5,677 2,477 { 54,352 {77,458 | 64,175 8,429 4,085 769 | 141,360
AFL-CIO e ] 305,916 | 82,858 | 82,858 | 64,175 [ . 115,592
Teamsters__........... 51,430 | 18,673
Other national unions. 19, 616 5, 677
Other localumons_____________ ... __.._.__._...] 5,893 2,477
2-unijon elections_____ ... 162, 655 135, 884
AFL-CIO v AFL-CIO. ... e ] 25,025 | 10,771
AFL-CIO v Teamsters. 24,611 | 18,719
AFL-CIO v.Natl.____.__ 43,851 | 40,890
AFL-CIO v.Local .._...._. 60,400 | 58,032
Teamsters v Teamsters__... 10 10
Teamsters v Natl.._______ 3,059 | 2,870
Teamsters v_Local 3,006 | 3,049
Natl. v. Natl..._. 93 01
Natl. v Local._ 324 31t
Localv Local............... 1,286 | 1,141
3 (or more)-union elections 8,623 7,812
AFL-CIO v AFL-CIO v. AFL-CIO__.._._____..... 1,291 934 93¢l _____.
AFL-CIO v. AFL-CIQO v Teamsters.. 413 90
AFL-CIO v. AFL-CIO v. Natl____._ 559 501 389 f.....__J
AFL-CIO v AFL-CIO v. Local.__ 4,140 4,006 2,064 {.______
AFL-CIO v Teamstersv Natl..________.________..__ 1,222 1,212
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed,

Fiscal Year 1967 '—Continued

Valid votes cast in elections won

Valid votes cast in elections lost

Total

valid Votes for unions Total Votes for unions Total

Participating unions votes votes = votes

, cast AFL- | Team- | Other Other | for no AFL- | Team- | Other Other | for no

Total CIO sters |national [ local |union }Total | CIO sters (national | local |union

unions unions | unions unions unions | unions
C. ELECTIONS IN RM CASES
Total RMelections_.___ ... ... 16,190 6,761 3,827 1, 059 686 1, 389
1-unfon elections. . . ..ol ] 12,711 | 3,706 | 2 556 783 355 12

AFL-CIO e 9, 835
Teamsters. ... ... 1,988
Other national unions. 722
Other local unions. ... o 166
2-union elections. . . .o 3,479
AFL~-CIO V. AFL~CIO .. .o 872
AFL~CIO v. Teamsters... 398
AFL-CIO v Natl. .. 516
AFL-CIO v. Local .. .oiieaao. 193
Teamsters v. Local.. 286
Natl.v Local .. . o oo 224
Local v Local____...... 990
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D. ELECTIONS IN RD CASES

Total RD elections..__ -
1-union elections..__...
AFL-CIO.

Other national unions..
Other local unions....__

2-unfon elections. . _...._...__....

AFL-CIO v. AFL-CIO...
AF1L~CIO v, Teamsters.
AFL-CIO v. Natl.__..
AFL~CIO v. Local. _
Teamsters v. Natl..__
Teamsters v. Local ... . .. .o ...l

11,134 | 5,007] 3,226 1,423 321 37{ 1,680 | 1,883 ] 1,174 100 82 18] 3,064
9,118 | 3,184 2,548 616 20 0| 1,630 | 1,360 | 1,174 108 67 1| 2,935
7,480 | 2,548 2,330
1,320 616 300
272 20 [ m
48 0 35
2,006 | 1,823 120
21 20 0
1,203 | 1,167 0
577 | 574 0
35 0 28
17 0 101
63 62 0

1 See ““Glossary”’ for definition of terms.
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Table 15.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1967

Number of elections 1n which repre- Number Valid votes cast for unions Eligible
sentation rights were won by umons of elec- Number | Total Total |employees

Total tions in ofem- | valid votes n units

Division and State t elec- AFL- |Team-{ Other | Other| which no ployees | votes AFL- | Team- | Other Other for no | choosing

tions | Total] CIO | sters |national} local |represent- eligible cast Total CIO sters | national | local union | represen-

unions unions {unions| ative was to vote unions unions | unions tation
chosen
Total, all States

and areas.. -.....] 8,116 {4,791 2,905 | 1,352 294 240 3,325 | 623,711 [654,133 | 339,347 | 222,381 | 41,784 | 37,602 | 37,580 | 214,786 357,114
New England._.........._] 474 263 136 110 10 8 211 51,117 | 44,847 | 29,845 19,631 | 2,827 592 7,295 | 15,002 29, 566
Mame.. ... { 48 21 17 4 0 0 27 5,207 | 4,752 | 2,504 | 2,427 67 31 69 2,168 2,778
New Hampshire. 27 15 9 6 0 0 12 1,194 | 1,093 518 42 77 15 0 576 650
Vermont._....... 8 6 3 2 1 0 2 1,214 | 1,187 521 436 76 9 0 666 264
Massachusetts 269 156 70 76 4 6 113 y 30,155 | 22,320 { 13,155 1,726 334 7,114 7,826 23,073
Rhode Island. 37 24 11 1 1 1 13 1,762 § 1,581 957 682 102 137 36 624 947
Connecticut. _....... 4 85 41 25 1 4 1 44 6,681 | 6,079 | .2,928{ 2,505 279 66 76 3,153 1,854
Middle Atlantic.__.......] 1,270 | 755 422 221 85 47 516 110,511 (96,937 | 66,092 | 39,769 | 6,150 4,885 | 15,288 | 30,845 73, 000
New York.__......._J 478 | 283 170 85 24 24 195 47,281 |[39,668 | 32,117 | 18,904 | 1,147 1,539 | 10,527 7,561 38, 587
New Jersey - -4 209| 182 85 78 11 8 117 8 18,743 , 6,183 | 2,876 1,359 1,130 7,195 11,452
Pennsylvania._ .-4 493 | 290 167 78 30 15 203 42,342 (38,526 | 22,427 | 14,682 | 2,127 1,987 3,631 X 22,961
East North Central....._J 1,817 {1,036 616 240 69 m 781 | 129,768 [116,574 | 65,383 | 47,744 | 8,593 4,720 4,326 | 51,191 63,892
531 | 311 189 75 27 10 220 36,196 |32,831 | 10,572 | 14,909 | 2,373 1,418 872 | 13,259 20,938
230 [ 120 68 41 11 0 110 23,101 {20,912 { 10,860 ([ 8,768 | 1,015 996 81 [ 10,052 9, 460
324 | 188 119 48 14 7 136 28,802 {25,817 | 13,637 | 9,177 | 2,028 ks 756 | 12,180 11,777
549 | 306 162 47 10 87 243 28,032 |25,499 | 13,505 | 10,506 | 1,295 479 1,225 | 11,994 13,403
183 | 111 68 29 7 7 72 12,647 [11,515 | 7,809 | 4,384 982 1,050 1,393 3,708 8,314
730 | 497 333 148 10 (] 233 32,076 120,350 | 17,841 | 12,764 | 3,687 368 1,122 | 11,409 19,762
110 68 44 22 1 1 42 4,631 | 4,061 | 2,393 | 2,034 242 21 96 1,668 2,692
123 78 50 27 1 0 45 5,071 | 4,601 | 2,669 [ 1,080 4156 157 117 1,932 2,665
306 [ 220 148 64 3 5 86 16,387 14,471 | 9,359 | 6,103 | 2,224 126 806 5,112 10,464
North Dakota.. - 20 17 7 10 0 0 3 312 288 162 78 84 0 0 126 187
South Dakota.. 17 13 10 3 ] 0 4 543 520 314 244 70 0 0 206 291
Nebraska . -] 48 29 17 12 0 0 19 2,219 | 1,947 | 1,060 854 4156 0 0 878 1,372
Kansas.. . ----} 106 72 57 10 5 0 34 3,013 | 3,462 | 1,976 | 1,671 237 64 3 1,487 2,091
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Table 16.—Industrial Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1967

Number of elections in which repre- | Number Valid votes cast for unions Eligi-
sentation rights were won by unions | of elec- | Number R ble em-
Total tlons in of em- | Total Total | ployees
Industral group ¢ elec- whichno | ployees | valid votes |in umts
tions AFL- | Team- | Other |Other | repre- eligible | votes AFL~ |Team-| Other | Other | for no |choosing
Total| CIO | sters |nationalf local {sentative to vote cast Total CIO sters |national| local | union | repre-
umons unions [unions| was unions unions | unions senta-
chosen tion
. .- 4
Total, all industrial groups..........| 8,116 {4,791 | 2,905 | 1,352 204 240 3,325 | 623,711 | 554,133 | 339,347 222,381 | 41,784 | 37,602 | 37,580 | 214,786 357,11
Manufacturing._ ... ......_........._] 4,472 12,5662 1,744 545 181 92 1,910 466,925 | 421,181 | 246,455 | 169,906 | 26,111 | 33,466 { 16,972 | 174,726 | 245,079
Ordnance and accessories. ... . | 29 19 16 2 <1 0 10 6, 300 5, 631 3,262 3,034 82 146 0 2,369 3,394
Food and kindred products. ... 6356 389 204 148 24 13 246 42,013 | 37,363 | 22,142 | 11,991 | 6,555 2,453 1,143 | 15,221 23,720
Tobacco manufacturers. .. ... | 8 3 2 1 0 0 5 2,039 1,782 796 781 15 0 0 986 548
Textile mill products_._..._..._| 76 31 20 8 2 1 45 13,976 | 12,805 5,389 4,367 699 314 9 7,416 4,576
Apparel and other finished prod-
ucts, made from fabric and
simular materials. . __...___. | 92 54 47 5 2 0 38 16,168 | 14,450 8,000 7,128 484 201 |. 106 6,441 9,999
Lumber and wood products (ex- oo
cept furniture) . ..___._......___ 174 | 100 74 11 12 3 74 10,762 | 9,566 | 5,670 | 4,549 320 610 191 | 3,806 6,184
Furniture and fixtures........_| 125 63 43 15 2 3 62 13,737 | 12,650 6, 501 5,633 674 106 88 6, 149 4,017
Paper and allied products-..... | 184 109 77 20 7 5 75 46,379 | 41,874 | 34,014 | 14,473 | 2,449 | 15,623 1,469 7,860 37,945
Printing, publshing, and allied -
industries. __________._.._____| 276 171 146 15 4 [ 105 11,386 | 10,215 4,978 4,193 232 122 431 5,237 5,
Chemucals and allied products..| 308 183 100 54 28 1 123 23, 187 , 12,311 6,023 | 1,142 4,110 | . 138 9,152 10,718
Products of petroleum and coal .| 83 54 26 23 4 1 29 3, 3,461 | 2,4 996 941 323 173 1,028 2,
Rubber and plastic products._..| 189 98 59 27 10 2 91 18,083 | 16,949 8, 046 6,855 | 1,193 753 145 8,003 8,736
Leather and leather products. _ | 57 32 25 5 0 2 25 13,205 | 11,671 6,875 5,328 624 124 799 4,796 7,416
Stone, clay, and glass products..| 222 141 85 41 10 ] 81 12,043 | 11,989 7,377 4,651 | 1,471 779 - 478 4,612 7,578
Primary metal industries......._ 262 163 124 18 17 4 99 24,605 | 22,437 | 14,555 | 10,931 601 1,770 1,253 7,882 15,957
Fabricated metal products (ex-
cept machinery and trans-
portation equipment) . _______| 484 279 197 54 17 1 205 36,802 | 33,404 ) 18,226 | 13,547 | 2,499 1,209 881 | 15,268 18, 566
Machinery (except electrical)....| 446 225 170 26 16 13 221 42,382 | 38,688 | 20,878 | 16,069 | 1,822 1,134 1,853 | 17,810 18,1561
Electrical machinery, equip-
ment, and supplies.........___ 318 | 159 118 15 13 13 160 74,124 | 66,934 | 37,093 | 20,042 | 1,960 510 | 6,481 | 28,941 32,381
Aireraft and parts__________.___ | 54 22 17 4 1 0 32 8,773 8,148 3, 537 2,522 124 891 0 4,611 1,608
Ship and boat building and \ ,
YepaIring. .. ___.._____...___| 38 20 15 4 0 1 18 3,650 { 3,254 1,651 1,047 449 9 146 1,603 1,399
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Miscellaneous trangportation . " ' '
equipment. ... ._..._..... 108 136 04 29 7 [} 62 18,636 | 16,804 | 10,022 7,190 047 863 1,022 6,872 10,848
Professional, scientific, and con- . R '
trolling instruments._..__._... 21 18 2 1 0 27 8,979 6,419 3,048 2,402 270 376 0 3,371 2, 626
Miscellaneous manufacturing._..| 167 90 67 18 3 2 77 16,131 | 13, 7,842 8,254 558 860 170 5,202 9, 996
Mining. ... 129 89 40 12 31 [} 40 8,628 7,564 5,427 2,131 535 1,466 | 61,205 2,137 6,658
Metal miming.____ ... _______.__ 18 12 8 1 3 0 6 2,009 1,748 1,429 1,127 16 281 5 317 1,680
Coal mining_.._.______._...._... 34 28 1 0 26 1 [} 2,136 | 1,067 { 1,184 108 0 1,048 28 783 1, 549
Crude petroleum and natural .
gas production_ _..___._______. 35 22 16 1 0 5 13 2, 625 2,137 1,779 506 9 2 1,262 368 2,231
Nonmetallic mining and
quarrying : 27 18 10 2 0 15 1,858 | 1,714 | 1,035 390 510 135 0 679 1,188
Construction. ... .......... 151 134 7 9 1 72 7,351 5,054 3,916 3,337 340 230 81 2,03 4,841
Wholesale trade. - 463 129 314 15 5 287 14,660 | 13,440 | 8,236 ] 2,014 4,619 267 446 , 204 9, 203
etail trade_...__._ .. ... _...._] 1 635 383 133 17 102 509 30,363 | 26,106 | 14,3756 | 10,205 | 2,472 325 1,373 | 11,821 16, 706
Finance, insurance, and real estate..| 117 97 86 7 by 3 20 3,439 3,123 2,276 2,027 117 104 847 , 925
Transportation, ‘communication, ‘ .t .
and other utilities. . _._._..__.__._] 781 | 482 202 250 18 12 299 70,372 | 57,811 | 46,801 | 24,527 | 4,763 ( 1,051 | 16,550 | 10,920| 58,520
Local passenger transportation. | 60 40 26 12 0 2 20 3,443 2,920 1,771 1,149 503 0 119 1,149 2,163
Motor freight, warehousing, and :
transportation services.__..._ | 270 38 224 6 2 164 9, 764 8, 551 5,085 943 | 3,877 84 181 3,486 5,821
Water transportation 19 11 (] 0 2 3 8 804 668 419 235 B4 100 30 249 31
Other transportation._ 25 16 10 4 0 2 9 1,845 1,711 871 748 97 0 26 840 1,233
Communications............... 130 75 68 1 3 3 55 49,933 | 39,464 | 36,304 | 19,501 14 722 | 16,157 | 3,070 46 936
Heat, light, power, water, and | ,
sanitary Services. . ............] 113 70 54 [} 7 0 43 4,683 | 4,497 | 2,351} 1,051 218 146 37| 2,146 1,991
Bervices. .. coeoeiaineiiiaaaaas 500 312 187 84 22 19 188 21,974 | 18,864 | 11,772 | 7,334 | 2,827 703 908 | 7,002| 14,003
Hotel and other lodging places..| 60 36 24 6 2 4 24 7,185 | 6,106 4,159 | 2,610 | 1,292 20 2371 1,047 4,827
Personal services...............J 61 40 20 20 0 0 21 2,803 | 2,644 | 1,621 | 1,045 534 28 14| 1,023 1,937
Automobile repairs, garages, '
and other miscellaneous repair
BOTVICOS. - oo eciaoaaoaaad] 149 88 43 43 1 1 61 3,381 | 3,007 1,830 1,083 588 66 83 | 1,177 3,987
Motion picture and other amuse- :
ment and recreation services..| 30 18 15 1 0 2 12 937 804 367 208 78 21 52 447 261
Medical and other health serv- '

........................... [] 5 1 0 0 4 1 417 360 180 92 0 0 88 189 161
Educatlona.l services........... 2 1 0 0 0 1 1 101 84 70 0 5 0 65 14 180
Nonprofit membership organi-

gations. .. o ..o il 7 6 3 1 0 2 1 376 341 218 67 19 0 132 123 351
Miseellaneous services.......... 185§ 118 81 13 19 5 67 6,604 | 5,500 | 3,837 ( 2,231 311 568 2271 2,172 4,389

1t Source: Standard Industrial Classification, Division of Statistical Standards, U.8. Bureau of the Budget, Washington 1957,

V- xipuaddy

6¥C



250 Thirty-second Annual Report of the National Labor Relations Board

0 ¥°0 1 €0 r e 0 00 1 0°001 00 £ SLY HS
0 v°0 B N [ 10 00 1 0°001 0°0 4 2288
10 14 8°0 [4 £0 IS Tttt o 20 9 0°001T 20 e 99¢ 08
80 b4 80 [4 €0 1 tTT10 €0 8 8°66 PO ge o¥8 ¥
b0 el €1 € P R Tttt 0 20 L ¥'66 e0 4 208 02
L0 ¥ ¥ 0 1 €0 1 70 g 9°0 91 1°66 9°0 Ly 181 22 R
L0 ¥ T 0 Lo 4 20 € 9°0 91 9°86 9°0 g% G [T 869009
21 8e g1 € L0 4 9°'0 8 L0 02 6°L8 80 19 999 18 O . e . 4
8°1 99 L1 i4 ¥l 4 €0 4 91 14 0°L6 ¥l 181 £67 8¢ T TI668-008
0¥ 931 9°¥ 1 1 4 g1 2’1 9t e 88 9798 (%43 €92 TIETIG [T77 777 7 Tt 662008
9°0 [} SO E 0 11 € . R 90 L1 726 90 9e 9.8‘9 N 1t 1
9°0 12 ¥°0 1 €0 1 20 € L0 61 6'18 9°0 14 192 ‘8 R -1 1 ¢
9°0 13 v o 1 LT g ¥o 9 9°0 L1 £°18 9°0 (34 899 ‘8 N 1 5 V1.
0’1 1€ €1 € vl ¥ £'0 4 20 a1 L°06 L0 L9 0% ‘8 R L 2.
60 W T 10 ¥l 14 €0 4 21 £g 0 06 6°0 89
60 23 12 g £0 1 $°0 '4 6°0 92 1 68 8°0 ¥
9°1 0g V0 1 ¥l ¥ '] L 60 92 €88 1 88
¥l 44 ¥0 1 £°0 1 g0 L 80 ¥4 T8 01 6L
91 2 S 0 L&4 L 20 9 ¥l oF 208 g1 001
9°1 19 0 Ve L g°0 9 €1 8¢ 6°%8 g1 201
L1 39 g1 € L1 9 11 ¥l €1 9¢ 9°€8 ¥l (414
8°1 09 g1 € 8°C 8 1 61 9% 1L 2728 02 191
"4 8L 80 [4 12 9 80 14 8z ¥L 208 (4 LY
0°g 96 L1 ¥ v'e 01 9T 12 z'g 26 0°8L 82 (444
8°¥ 161 £°g 8 8°'¢ 11 12 8¢ 0¥ g1t 2 9L oy gIe
9°q 8LT 8°9 4 29 8t [ er 9°¢ 291 2L €9 484
L 923 6L 81 %L 12 8¢ 6L 98 9%2 699 S°L 169
bAra 268 eI 44 96 82 9°01 1849 9°31 19¢ ¥ '8¢ 031 678
2 02 629 (4“4 54 [ &4 89 9°9% $3e £°'1¢ 119 ¥ 9% 6°'12 azL w
¥ 02 %9 9°'L2 99 981 2 €°0% ag9 0°%2 629 S ¥z (4 626 ‘T
0°001 091 ‘g 0 00T 662 0 001 162 0 00T 6ze ‘1 0°00T e987 [T 10001 Z88°L 900 ‘TI9 [~~""suonoele WY » OY 18I0
(W » 0¥) SNOILOW'THE NOILVOIAILYED 'V
8810 SSB[O SSBIO SSB[O §SB[O
oz1s Aq | Jequnn| ozts Aq | pqunN| ezts £q § JequInN| oz1s Aq | Jequwmn N| 9z1s Aq | quON
JueoI I U0 I U0 g quadIeg jueIed 1810 Jo
jusored | 18103 JO | swOO0[R| ©10A 0} (seakordure Jo Jequinu)
suotum suorun 9AY} quedteg | TBI0Y | erqrsre Jyun Jo 9z1g
WOSOYD SBM 1800 3¥Y30 18UOI}BU JBY3O $I9)SUTBL,J, suorm O1D-14YV {-smwnd I9qUIMN
9Awueseldar ou
YOJYM uf SU0joe]q £q uom oJom 5731 uopBIULseadeI YOIYM UT SUOTIOSTH

1,961 Jea X [edSI] ‘Paso[) sase) UONI[g uoneruasardsy ur su() Jo 9zISs— L1 3qeL



251

A

Appen

*SULI®) JO UOJJTUYSP 0] , AIBSSOID ,, 998 1

N 4
R

0 ] 0 RN I S 0 0°00T [°°°°""7770 0

0 0 0 TTTTTTTTI O 1L € 0°00T 1 € FILT
0 0 0 P I TTTTT1 0 1°86 ¥'0 I ey
Z 0 0 134 1 4 4 £°'86 12 9 96L°T
4 0 1 L8 4 T4 4 2°96 L &3 8 180°Z
0 0 [ 0 8% - 4 8726 8°0 [ 69¢
(4 0 0 cTTTTTTl1 0 ¥'C I 0 26 g1 € 96¥
0 0 0 I 2 1 L 06 60 [4 908
0 0 0 0 Tt 0 8°68 Tttt 0 0.

1 0 0 0 0 8°68 ¥0 1 1€l

1 0 0 0 14 ¥'68 el g 898
0 0 0 0 T 1'88 ¥0 1 61T
0 0 0 0 0 L°l8 CTTTTTTTT1 0 0

g 0 0 |4 4 L°.8 972 '] 699
0 0 0 0 4 1°'68 80 [4 gL
(4 0 0 € I g8 9T 9 £9%

T 1 0 0 T L°18 €1 e 981
g 0 0 0 € ¥08 Ve 8 vey
[ 0 0 0 0 0°LL 34 o1 144
el 0 0 I L LT 06 12 8oL
¥ 0 0 € 9 L°€9 91 £e 864
134 0 4 9 4 9°6¥ (%44 144 1%L
89 0 0 8°12 q 1 v°Lz VLz '] 88¢
991 0001 T 0 oot e 0°00T €2 0 001 ¥ 08 ¥¢2 902 ‘21

[~"°"""""""°suoljo9Ie 0y (B0

(@¥) SNOLLOATH NOILVOIAILAAOAA 'd




Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in
Establishment, Fiscal Year 1967 !

Type of situations
Total
CA CB CcC CD CE (03 4 CA-CB Other C
Total combinations | combinations
Size of establish- | number S
ment (number | of situa- Cumu-

of employees) tions | Percent | lative |Num-| Per- (Num-| Per- {Num-| Per- [Num-| Per- |Num-| Per- |Num-| Per- | Num-| Per- [Num- | Per-

ofall | percent | ber of | cent |berof | cent |ber of | cent |ber of | cent |ber of | cent |ber of | cent | ber of | cent |ber of | cent
situa-' of all | situa- | by size] situa- | by size | situa- |by size| situa- |by size | situa- |by size | situa- |by size | situa- |by size | sitna- | by size

tions stmm- tions | class | tions | class [ tions | class | tions | class | tions { class | tions | class | tions | class | tions { class

10ns

_______ 214,425 100.0 oo 9,509| 100.0| 2,076| 100.0| 1,068 | 100 0 384 | 100.0 24| 100.0 341 100.0 846 | 100.0 177 100 0
. 3,280 22.8 22.81 1,979 20.8 539 260 373 34.9 79 2.6 17 70.8 91 26 7 163 19 3 49 27.7
E 1,604 1.1 33.91 1,125 1.8 167 81 128 12.0 49 12.8 (L) S— 70 20.5 48 57 17 9.6
i 1,158 80 41.9 826 8.6 119 57 91 8.5 34 8.8 {1 ) 34 10.0 40 4.7 14 7.9
A 846 5.9 47.8 599 63 86 4.2 64 6.0 19 4.9 2 83 21 6.2 42 5.0 13 7.3
4 533 37 51.5 365 3.8 46 2.2 47 4.4 18 47 13 S 2 5.8 24 2.8 14 79
p 659 4.6 56.1 404 4.2 83 4.0 7 6.6 28 73 [1 ] R 25 73 37 4.4 11 62
4 376 2.6 58.7 275 2.9 40 19 18 1.7 9 2.3 0 11 3.2 18 2.1 5 2.8
4 377 2.6 61.3 275 2.9 48 23 17 1.6 6 1.6 0 10 29 19 22 2 L1
4 260 18 63 1 197 2.1 33 1.6 13 1.2 4 1.0 0 4 11 8 0.9 1 0.6
4 163 11 64.2 111 1.2 17 0.8 13 1.2 8 2.1 0 6 17 0.7 2 L1
4 560 3.8 68.0 332 35 87 42 42 39 24 63 0 15 4.4 38 4.5 12 6.7
J m 0.8 68.8 83 0.9 11 0.5 4 04 4 1.0 1 1 03 7 0.8 [
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176 1.2 70 0 125 1.3 22 1.1 7 0.7 3 0.8 [V PO [+ S 18 21 1 0.6

105 0.7 70.7 85 0.9 7 03 4 0.4 2 0.5 {1} ISR 2 0.6 b 0.6 (1) I

79 0.6 71.3 59 0.8 5 0.2 9 0.8 0L ____.. 0 2 0.6 4 05 oL .

295 2.0 73.3 191 2.0 46 2.2 11 1.0 11 2.9 0 2 0.6 27 3.2 7 4.0

72 0.5 73.8 54 0.6 7 0.3 2 02 3 0.8 0 1) 5 0.6 1 0.6

116 08 74.6 82 0.9 1 0.5 11 1.0 3 0.8 0 2 0.6 5 06 2 1.1

67 0.5 75.1 49 0.5 11 0.5 [1 20 FRR— 0 0 - [ IO—— 7 0.8 Ofpo -

23 02 75.3 17 0.2 2 0.1 1 0.1 [ - 0 1 03 1 01 1 06

826 57 810 585 6.2 118 5.7 38 3.5 20 5.2 1} 3 0.9 56 66 6 34

442 31 841 292 3.1 85 4.1 22 2.1 ] 1.3 0 2 0.6 34 40 2 11

207 2.1 86,2 213 2.2 47 23 -9 0.8 11 2.9 0 OFL_ ] 11 13 [ 3.4

315 2.2 88.4 200 2.1 66 32 i7 1.6 7 18 1 1 0.3 20 2.4 3 1.7

160 1.1 89,5 110 1.2 31 1.5 3 0.3 3 0.8 0 0 12 1.4 1 0.6

127 0.9 90, 4 75 0.8 27 1.3 5 05 4 1.0 (1] 2 0.6 13 1.5 1 0.6

94 0.7 011 60 06 19 0.9 1 01 4 1.0 0 ... 1 03 9 11 (1) IO

52 0.4 9.5 38 04 6 0.3 2 0.2 2 0.5 04 ... - 1 0.3 3 0.4 [ 3 I

1 453 3.1 94.6 289 3.0 81 3.9 20 1.9 11 2.9 Of .. 4 12 45 5.3 3 1.7
2, 205 14 96 0 121 1.3 41 2.0 4 0.4 2 056 2 83 2 0.6 32 3.8 1 0.6
3 120 0.8 96.8 57 0.6 31 L6 9 0.8 3 08 oL ____.. 0. 20 24 0L ..
4,000-4, 74 0.5 97 3 40 0.4 15 0.7 3 0.3 {1 ) I, [+ 1 N 2 0.6 14 17 0o
5,000-9, 1685 11 98 4 64 0.7 62 3.0 5 0.5 5 13 Ol oo 3 0.9 26 31 [ I
10,000 and over...__ 235 186 100 0 132 1.4 61 2.9 4 0.4 3 0.8 1 42 3 0.9 29 34 2 11
1 See “Glossary’’ for definition of terms. multiple filings as compared to situations shown 1n charts 1 and 2 of chapter I, which

2 Based on revised situation count which absorbs companion cases, cross-filing and o-- " -=-4 an gingle and multiple filings of same type of case.
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Table 19.—Litigation for Enforcement and/or Review of Board Orders, Fiscal Year 1967; and Cumulative
Totals, Fiscal Years 1936-67

\

7
Fiscal year 1967 July §, 1935
June 30, 1967
Number of proceedings 1 Percentages
Vs. em- Vs. Vs both | Board | Vs.em- Vs Vs. both | Board
Total | ployers | unions | employers | dismis- | ployers | umons |employers |dismissal| Number | Percent
only only |andunions| sal? only only (and unlons

Proceedings decided by U 8. court,s of appealS...ccoaeeoeo o] 264 212 35 4
On petitions for review and/or enforesment... .. .._....._.. 244 197 30 4
Board orders affirmed i full . ... .. .___.._] 152 118 24 2
Board orders affirmed with modifieation_ ... ... ... 43 39 2 1
Remsnded to Board. . .. ... ol 13 9 3 0
Board orders partially affirmed and partiaily remanded. 3 2 0 0
Board orders set aside. ... ..o ieiceiiaaaeasd] 33 29 1 1
On petitions for contempt_ ... ... __.___] 20 15 5 0
Comphance after filing of petition, before court order...._ 8 [ 2 0
Court orders holding respondent in contempt. ._...__..| 9 6 3 0
Court orders denying petition. ... ... _____...__._] 3 3 0 0

Proceedings decided by U.S. Supréme Courtd_ .. ... 7 4 0 0 167 100 0

Board orders affirmed in full ... __.__.____.________._..._....] 6 3 0 0 104 82 8

Board orders affirmed with modification__.._._......______| 0 0 0 0 13 7.7

Board orders set aside. ... .o oo oo 0 0 0 0 28 16.8

Remanded to Board . ... 0 0 0 [ 7 4,2

Remanded to court of appeals.._ ... coieoioiainac.. 1 1 0 0 12 7.2

Board’s request for remand or modification of enforcement

order denfed . - - ... 0 0 0 0 1 0.6

Contempt cases remanded to court of appeals_______.__.__.] 0 0 0 0 1 0.8

Contempt cases enforeed. ... ... ool 0 0 0 0 1 0.6

1 “Proceedings” are comparable to “cases’” reported in annual reports prior to fiscal 3 The Board appeared as amicus curiae in two cases. Vaca, et al. v. Sipes, 386 U.S,
glear 1964 This term more accurately describes the data inasmuch as a single “proceed- 171, and Corvaliis Sand & Gravel Co., et al. v. Hoisting & Portable Engineers Local Union
g’’ often includes more than one “case’. See ‘“Qlossary’ for definition of terms. No 701, ¢t al., 387 U 8 904, certiorari denied The position supported by the Board was
2 A proceeding in which the Board had entered an order dismissing the complaint sustained in both cases
and the charging party appealed such dismissal in the court of appeals.
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Table 19A.—Proceedings Decided by Circuit Courts of Appeals on Petitions for Enforcement and/or
Review of Board Orders, Fiscal Year 1967 Compared With 5-Year Cumulative Totals, Fiscal Years
1962 Through 1966* ,

Affirmed in full Modified Remanded in full Affirmed in part and Set aside
remanded in part
Circuit courts of | Total | Total | Fiscal year | Cumulative | Fiscal year | Cumulative | Fiscal year | Cumulative | Fiscal year | Cumulative [ Fiscal year | Cumulative
a&)pea fiscal | fiscal 1967 fiscal years 1967 fiscal years 1967 fiscal years 1967 fiscal years 1067 fiscal years
(headquarters) {&&; lggg—rge 1062-66 1962-66 196266 1962-66 1962-66
Num- | Per- |Num-| Per- ([Num-{ Per- | Num-| Per- |[Num-| Per- |Num-| Per- |Num-| Per- {Num-| Per- [Num-| Per- [ Num-| Per-
ber |cent | ber {cent | ber | cent| ber | cent | ber | cent | ber | cent | ber | cent | ber | cent | ber | cent | ber | cent
Total all ¢ir-
cuits____.__ 244| 1,035 152 } 62.3 590 | 57.0 43| 17 6 198 | 19.2 13 53 50 4.8 3 1.3 19 1.8 33| 135 178 17 2
1, Boston, Mass..__ 10 69 71 7.0 38 | 86.1 1] 10.0 8| 1.8 1( 10.0 71 10.1 ] 4 58 1| 10.0 12 17. 4
2. New York, N.Y | 15 115 11 | 733 72| 626 21 13.3 22| 19.1 1 6.7 5 4.4 1 6.7 3 286 [ ) S 13 1.3
3. Philadelphia,
Pa... ... p 11 72 7636 85| 76.3 (L) S— 3| 42 2| 182 41 5.6 [ 0 2| 18.2 10| 13.9
4. Richmond, Va.. 23 74 15 | 65.2 40 | 54.1 51 217 14| 18.9 0l ... 3 4.0 0 oL .. 3! 131 17 23.0
5. New Orleans,
40 170 21 | 62.5 96 | 66.5 12 | 30.0 51 | 30.0 41 10.0 4 2.4 0 1 3 3 7.5 18 10.6
26 130 12 | 48.0 77| 59.2 81t 32.0 21| 16.2 0 2 16 0 3 23 6| 20.0 27 20,8
S 31 101 19 | 61.3 43 | 42.6 41 12,9 231 22.7 0 0 0 1 1.0 8{ 258 34 337
8. 8t Louis, Mo.... 17 59 4 | 28.5 25 | 42.4 7| 412 19 | 32.2 1{ 59 0 2 0 3| 17.8 15| 25.4
9. San Francisco,
Calif._________| 29 118 23 | 79.2 64 | 54.3 1| 35 20 | 16.9 1| 35 9 0 2| 17 4| 13.8 23| 19.5
10. Denver, Colo..._ 20 41 15 | 75.0 28 | 68.3 1 50 4| 9.8 21 10.0 3 0 0 2| 10.0 6| 14.6
Washington, D.C__| 23 86 18 1 78.3 52 1 60.5 2| 8.7 13| 1581 1| 43 13 0 5| 58 2t 87 3 35
1 Percentages are computed horlzontally by current fiscal year and total fiscal years. b
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Table 20.—Injunction Litigation Under. Section 10(e), 10(j), and 10(1), Fiscal Year 1967
. ! L]

Injunction proceedings Disposition of injunctions Pend
ending
Total | Pending in Filed in Total in district
proceed- district distriet disposi- With- Dis- court
ings court court tions |Granted | Denied | Settled | drawn | missed | Inactive| June 30,
July 1, 1968 | fiscal year 1967
1967 .
Under sec. 10(e), total - 14 0 14 2 2 L] 0 0 0 0 12
Under sec. 10(), total oo J 27 5 22 23 12 2 5 2 2 0 4
() L) S - § 1 0 1 1 1 0 0 0 0 0 0
(a)(1)(2); 8(b)(1)(A) 1 0 1 1 1 0 0 0 0 0 0
S(a)(l)(z)(ag 8(bg(1;(A)(2§_ 1 0 1 1 1 0 0 0 0 0 0
8(a)(1)(2)(5); 8(b) (1) (A) (2, 1 0 1 1 1 0 0 0 0 0 0
g(l) (3)----- 5 2 3 4 3 [] 1 (1] 0 0 1
8(a (1)(3), s(b)(l)(A)(z) 4 1 1 0 1 0 0 1 0 0 0 0
8(a, g( )(3) (5 p 4 0 4 3 0 1 1 0 1 0 1
8(a. (l)(3 (4)(5) . 4 1 1 0 1 1 0 0 0 0 0 0
8(a)(1)(5) ... a—- J 10 1 ] 8 3 1 1 2 1 0 2
8(bY()(A)--- 1 0 1 1 (] 0 1 0 0 0 ]
)(3)---- - 1 0 1 1 1 0 0 0 0 0 (1]
Under sec 10Q1), total. . oo 174 16 158 169 61 8 83 10 2 5 5
8(D)(4)(A) ceeommmcenea e 1 0 1 1 0 0 1 0 0 0 0
8(b)(4)(A)(B g - 3 0 3 3 1 0 2 0 0 0 0
8(b)(4)(A)(B 8(e)...- 1 0 1 1 0 0 0 0 0 1 0
8(b)(4 - 78 10 68 78 31 4 37 4 1 1 0
8(b)(4 (B)(D) - J 13 0 13 13 4 0 9 0 0 ] 0
( (4Y (D) e e ememm e 4 43 1 42 2 11 2 20 6 1 2 1
D) (7T)(A) e cccmmcmeaeae 10 4 6 7 4 0 3 0 0 0 3
S(b (7;(A)(B) - 1 0 1 1 1 0 0 0 0 0 0
7)(B) ——— 9 0 9 9 4 1 4 0 0 0 0
8(b)(7)(C) wememmmmmmmmm—meeememamacamanmand] 12 1 1 12 3 1 7 0 0 1 0
B(B) e e cccmmmmmmm—macmeas s meeeaenmend] 3 0 3 2 2 ] 0 0 0 0 1

1 Filed in the Fifth Circuit Court of Appeals
/
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Table 21.—Miscellaneous Litigation Involving NLRB; Outcome of Proceedings in Which Court Decisions

Issued in Fiscal Year 1967

, - Number of proceedings
i Total—all courts In courts of appeals In district courts
. Type of litigation Court determination Court determination Court determination
%Imix‘lib?ir Upholdi Cont; Igu%b%r Upholdi Cont, Igmi?ib?‘lr Upholding | Cont:
ecide olding | Contrary ecide olding | Contra; ecided |Upholding | Contra
oard to Board oard to Boar! Board to Boar
position position position position position | position
Totals—all types - —— 25 25 0 9 9 0 16 16 (1}
NLRB-initiated actions. . .. o] 2 2 0 2 2 0 0 0
“To enforce subpena..... - 2 2 0 2 2 0 0 0 0
To restrain dissipation of assets by respondent. .. ______.____] 0 0 0 0 0 0 0 0 0
To defend Board’s jurisdiction. . .- — 0 0 (] 0 0 0 0 0 0
Action by other parties... .. e cnomeeim e eccmcicacnaeeaaaaad 23 23 0 7 7 0 16 16 0
To restrain NLRB from... 14 14 0 5 5 0 9 9 0
Proceeding in R case 8 8 0 3 3 0 5 5 0
Proceeding in unfair labor practice case._ ... ..o 4 5 5 0 2 2 0 3 3 1]
Proceeding in backpay case. .. 0 0 0 0 0 0 0 0 0
Other_ 1 1 0 0 0 0 1 1 0
To compel NLRB to. 9 9 0 2 2 0 7 7 0
Issue complaint ' 4 4 0 0 0 0 4 4 0
Seek injunction. .. 0 ) 0 0 0 0 0 0 0 0
Take action in R case 4 4 0 1 1 0 3 3 0
Other.. 1 1 0 1 1 0 0 0 0
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258 Thirty-second Annual Report of the National Labor Relations Board

Table 22.—Advisory Opinion Cases Received, Closed, and

Pending, -Fiscal Year 1967

Number of cases

Total Identification of petitioner

Employer | Union Courts State

boards
Pending July 1, 1966 ______ .. ... ____ 0 0 0 0 0
Recerved fiscal 1967. . 10 5 5 0 0
On docket fiscal 1967. 10 5 5 0 0
Closed fiscal 1967.... 9 4 5 0 0
Pending June 30, 196’ 1 1 1] 0 [}

1 See ‘‘Glossary” for defimtion of terms.

Table 22A.—Disposition of Advisory Opinion Cases,

Fiscal Year 1967!

Action taken Total cases
closed

9

Board would assert jurisdiction..___ 3
Board would not assert jurisdiction. 3
Unresolved because of insufficient evidence submitted 0
DASINISSeA . - - o oo oo e eweasmemm e mmmm———anan 2
Withdrawn . i emeeeccieecacecceameemrmameemneeetmean 4 1

1 8ee “Glossary”’ for definition of terms



