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Operations in Fiscal Year 1961

For 28 years the National Labor Relations Board has administered
the National Labor Relations Act

The act has been amended, the agency has been altered, but the
primary objective—to protect the public interest by sustaining stabil-
1ty of labor-management relations—has remamed constant

Today the Board 1s a focal pomnt for contending forces in the
economic life of the Nation There are 1,820 full-time Board em-
ployees, including some 1,150 1n 28 regional offices The number em-
ployed 1s noteworthy when compared to the 53 that made up the
origimal Washington staff, and the 62 others 1n 21 field offices

At the end of fiscal year 1961, the Board was composed of Chaar-
man Frank W McCulloch of Illinois and Members Philip Ray
Rodgers of Maryland, Boyd Leedom of South Dakota, John H
Fanning of Rhode Island, and Gerald A Brown of Cahfornia
President John F Kennedy filled two vacancies by appomnting Mr
McCulloch and Mr Brown, and at the same time designated Mr
McCulloch as Chairman Mr Stuart Rothman, of Minnesota, 1s
the General Counsel

1. Important Events

In fiscal 1961, the National Labor Relations Board delegated its
decisional powers with respect to employee collective bargaining
election cases to 1ts 28 regional directors This was a new procedural
step—and one of the most important 1n Board history—made pos-
sible by the 1959 amendments to the act The principal effect of
this delegation was to permt regional directors to decide in their
regions election cases that before the 1959 amendments had been
ruled on only by the five-man Board in Washington

This delegation mcludes decisions as to whether a question con-
cerning representation exists, determination of appropriate bargain-
g umt, directions of elections to determine whether employees wish
union representation for collective-bargaining purposes, and rulings
on other matters such as challenged ballots and objections to elections

1
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Announcing the delegation, Chairman McCulloch said

This delegation of decision making and other powers by the Board to 1ts
1egional directors promises to be one of the most far-reaching steps the Board
has ever taken with respect to its election cases It should provide a major
speedup 1n NLRB case handling in line with the policy of President Kennedy
for the 1ndependent regulatory agencies

Actions taken by regional directors under the delegation are final,
subject to discretionary review by the Board in Washington on re-
stricted grounds The Board’s delegation covers not only employee
petitions to select collective-bargaimning representatives, but also em-
ployer petitions questioning representation, employee petitions
to decertify unions, and petitions to rescind union-security
authorizations

In the delegation the Board provided that review of regional di-
rectors’ decisions could be sought on these four grounds

1 Where a substantial question of law or policy 1s raised be-
cause of (a) the absence of, or (b) the departure from, officially
reported precedent

2 Where a regional director’s decision on a substantial factual
1ssue 1s clearly erroneous, and such error piejudicially affects the
rights of a party

3 Where the conduct of the hearing i an election case or
any ruling made 1 connection with the proceeding has resulted in
prejudicial error

4 Where there are compelling reasons for reconsideration of an
1mportant Board rule or policy

The sigmficance 9f this delegation was confirmed when the regional
directors disposed of the first 52 cases 1n an average of 34 days from
filing to direction of election In the previous 6 months 1,055 cases
were processed, from filing in the regions to decision by the Board in
Washington, 1n an average of 113 days

During fiscal 1961, the National Labor Relations Board moved 1its
entire Washington staff into a new office building at 1717 Pennsylvania
Avenue Previously the staff was housed 1 two widely separated
locations The move to a single headquarters bullding was made to
aid the agency 1n carrying out increased responsibilities brought about
by a greater workload and the 1959 amendments to the act To
gerve the public better, the Board also established a new regional
office at Albuquerque, New Mexico, and raised the subregional
office at Denver to the status of regional office

In dealing with the major aspects of the 1959 amendments, the
Board heard oral argument and rendered decisions mn cases dealing
with recognition and organizational picketing, “hot caigo” contracts,
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and secondary boycotts Additionally, the Board issued landmark
decisions 1n cases in other significant areas

One outstanding case of mternational interest arose out of a mari-
time controversy over the campaign by American sea unions to
organize crews of domestically owned, foreign registry ships The
Board decided that the National Labor Relations'Act apples to Amer-
1can-owned ships flying foreign flags manned by nonresident, alien
crews, operating 1egularly from US harbors In this decision the
Board majority relied upon a Supreme Court decision which set forth
guidehnes 1 determining the application of domestic statutes with
general jurisdictional provisions to shipping operations having for-
eign aspects

A noteworthy fiscal 1961 decision was 1ssued 1n the United Auto
Workers-Kohler Co case This was one of the longest and most
extensively litigated cases in the history of the Board Charges of
unfair labor practices were filed by the union against the company
following a strike by Local 833 of the UAW that.began Apiil 5, 1954

The written record in this case, compiled 1n hearmngs conducted at
mntervals over 4 years, formed a stack of documents 16 feet high The
transcript consisted of more than 20,000 pages. There were 1,900
exhibits

In its decision, the Board directed the Kohler Co to bargaimn col-
lectively with Local 833 The Board held that Kohler had failed to
bargain 1n good faith with the UAW by a series of unfair labor
practices after a 54-day shutdown of the company plant

In this same decision the Board found that 77 employees had been
legally discharged for unlawful activities on the picket lines and at
the homes of nonstriking employees ’

In a major fiscal 1961 decision, the Board unanimously declined to
nairow the scope of the 1959 Landrum-Griffin amendments’ ban on
secondary boycotts The Board held that secondary employers af-
fected by boycott picketing of multiemployer construction sites are
“1n commerce” within the meaning of the 1959 amendments

The Board made clear that 1t would not construe the 1959 amend-
ments 1n a manner that would allow jursdictional exclusions to legal-
1ze secondary boycotts against smaller concerns Instead, 1t held it
will decide future secondary boycott cases on a broad interpretation of
the new statutory language of “industry affecting commerce” and
“mn commerce” to “fulfill the manifest congressional purpose to give
the widest coverage to secondary boycott provisions

Congress plainly, the Board said, intended to tighten 1its prohib-
tion of boycott efforts directed against any employer not directly
mvolved 1n a labor dispute to induce hin to cease doing business with
the employer 1n the primary labor dispute

616401—62——2
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A Board record was established 1n the collection by the regional
offices, under supervision of General Counsel Rothman, of backpay in
the amount of $1,508,900 for employees discharged or laid off because
of their union activities These fiscal 1961 collections were up 32
percent fiom the $1,139,810 collected in the previous fiscal year and
the number of employees offered reinstatement after illegal discharge
was neatly doubled The 1961 collection represents an increase of 98
percent over the $761,933 collected in fiscal 1958 and an increase of
almost 68 peicent overthe $900,110 collected 1n fiscal 1959

General Counsel Rothman reported that 2,662 unfair labor practice
cases were closed 1n fiscal year 1961 through voluntary agreement of
the paities involved This was an mcrease of 170 percent since fiscal
1958 and was the greatest number of such settlements in NLRB his-
tory, except for one year, 1938

Chart No 1

ULP CASES SETTLED

3,000

UP 110%

2,228
2,000

1,000 987

Fiscal
Year +'> 1958 1959 1960 1961

In commenting on this, Mr Rothman said “Voluntary and honor-
able settlement, uncoerced by anyone 1n any way, 1s an important part
of the picture of relieving the admimistrative and judicial processes
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of unnecessary litigation and giving 1t more time to do better the
remaining part of the job ”

After 26 years the Board continues to have pressing problems
This was noted 1n a statement by Chairman McCulloch befoie the
United States Senate Subcommittee on Adminmistrative Practice and
Procedure concerning S 1734 (to amend sections 7 and 8 of the Ad-
ministrative Procedure Act) when the Chairman stated

The notorious and chromc problem of delay is the source of greutest ag-
gravation to the Board It 1s by all odds the ground for most of the criticism
and complaints against the Boaird

As a result of the inevitable delay resulting from the constantly increasing
caseload (unfair labor practice case filings more than doubled in the last §
years—from 5,506 1n fiscal 1957 to 12,132 1n fiscal 1961) 1t 1s not surprising that
the backlog of contested cases at the Board has also mounted by leaps and
bounds The figures for unfair labor practice cases at the Board level un-
decided at the end of the last 8 fiscal years make this point quite clearly

Unfaw Labor Practice Cases on Hand End of Fiscal Year

Year 0 Cases
1959. 196
1960 312
1961 443

In the latter part of fiscal 1961, Hon Roman C Puecinski, of Illinois,
was named Chairman of the Ad Hoc Subcommittee, Commttee on
Education and Labor, House of Representatives, to study the opera-
tions, practices, and procedures of the National Labor Relations
Board Hearings were conducted at intervals during a period of 8
weeks

On August 27, 1960, the National Labor Relations Board observed
the 25th anniveisary of its establishment An anmiversary dinner
was attended by moie than 800 persons

During 1961, President John F Kennedy submitted to Congress
Reorganization Plan No 5, which had unanimous Board support
The purpose of Plan No 5 was to provide speedier processing of un-
fair labor practice cases by delegating decisional functions to the
Board’s trial examiners, subject to the provisions of section 7(a) of the
Admmistrative Procedure Act However, Plan No 5 reserved to
the Board the right to 1eview any such delegated action or decision
upon the motion of two or more Board Members, either on their own
mitiative or 1n 1esponse to a request for review by a party or inter-
venor Plan No 5 was rejected by a House vote

2. Highlights of Agency Activities

Fiscal 1961 brought an expansion in NLRB activities in many areas
of operation The agency was able to process a greater volume of
cases on an accelerated schedule
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The National Labor Relations Boaird mecireased the number of cases
brought to a close at all stages during the yea1  In the past 12-month
pertod, a record 22,405 cases were closed
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The 22,691 new cases hled 1epresented a J3-percent increase over the
pnevious year These new cases consisted ot 12,132 chairges of untan
labor practices filed, an mcrease ot 7 percent,, 10,559 repiesentaiion
election cases, an mciease of 4 percent The 31 1equests {0 condudt,
union-shop deauthotization polls (UD cases) 1epresented a 28-peicent
mcrease

In fiscal 1961 a total of 3,746 cases of all types went to decision by
the Board Members, 2,640 of these decisions were 1ssued in representa-
tion cases, an alltime hugh An additional 52 decisions were 1ssued 1n
1epresentation cases by 1egional directors A total of 1,106 unfair
labor practice cases were brought to Board decision
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Chart No 3
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The 3,798 cases that went to decision actually iresulted in 3,103
decisions This was an 1ncrease of 33 decisions over fiscal 1960 Of
this number, the 1,106 unfair labor practice cases resulted in 636 such
type decisions, or an increase of 10 over the number 1ssued 1n fiscal
1960, the 2,692 representation cases gommg to decision resulted in
2,467 such type decisions o1 an increase of 23 decisions over the num-
ber 1ssued 1n fiscal 1960 While the technical “case” figures showed
a decline, the basic “decision™ figures followed the pattern of a steadily
rising workload

The great bulk of cases filed with the NLRB are handled to con-
clusion 1n various stages without reaching Board Members for their
consideration and decision

Individuals filed almost half of the unfair labor practice charges in
fiscal 1961 Individual filings accounted for 47 percent of the total,
charges by unions 39 percent, and by employers 14 percent
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The year was an outstanding one 1n several aspects
A Largest number of new cases filed in the 26-year history of
the NLRB—22,691
B Largest number of representation cases filed—10,559
C 12,132 unfair labor practice charges filed, covering a record
number of case situations
D Decisions 1n 3,254 contested cases disputing the facts or the
law, a new record
E Record total of 12,116 unfair labor practice cases handled
to conclusion—by decision, settlement, withdrawal, or dismissal
F Hearings m all classes of cases numbered 3,983
G 22,405 cases closed, the largest number :n NLRB history
H Tral examiner hearings conducted 1n 1,047 unfair labor
practice cases, and findings and recommendations of remedies
1ssued 1n 1,056 cases
I Formal complaints issued by the General Counsel in 1,621
unfair labor practice cases for a total of 1,161 complants
J Record total of 256 petitions for injunctions—255 mandatory
fihngs required under the act and 1 discretionary petition, com-
pared with 219 and 5 1n fiscal 1960
K More backpay—$1,508,900—recovered for employees, a 32-
percent mcrease over fiscal 1960
L 2,507 employees offered reinstatement, up 33 percent over
the preceding fiscal year
M 2,662 unfair labor practice charges disposed of by settle-
ment, 19 percent more than in fiscal 1960
To facihiate casg processing and provide incieased service to the
public, two new regional offices of the NLRB were established during
the fiscal year, and the legal staffs of the Board Members and the
Office of the General Counsel were augmented The Division of
Trial Examiners reached 1ts greatest strength
Regional offices were created as follows Denver, Colotado, on Octo-
ber 12, 1960, and Albuquerque, New Mexico, on March 28,1961 Pre-
viously, these cities had been the location of subiegional or resident
offices The NLRB at the close of fiscal 1961 had 28 regional offices and
2 subregional offices
It 1s mn the regional offices that unfair labor practice charges and
representation petitions are filed The regional office staffs, among
other responsibilities, make case 1nvestigations and conduct repre-
sentation elections The heavy majority of these elections are for the
purpose of determining whether employees 1n appropriate units shall
have a collective-bargaining representative
During fiscal 1961 NLRB agents supervised 6,595 representation
electrons and 15 union-shop deauthorization elections

T ——
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3 Management Improvement Program

The Office of the Geneial Counsel during the preceding fiscal year,
1960, substantially 1educed at all case-handling stages a record back-
log of pending cases At the same time the office undeitook a com-
prehensive and sustained management drive as the best hope of con-
structive administrative improvement and a means of staymg abreast
of an increasing caseload This biought the accomplishment of one
of the major objectives of the administrative process—to do the work
currently and well in the face of an ever-incieasing workload

In fiscal 1961, the Office of the General Counsel inaugurated Opeta-
tion Challenge II This program 1epresents another step in the con-
tinuing search for 1improved methods of solving everyday pioblems
and the expeditious handling of novel situations as they arise
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Chart No 5
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The total caseload of the Board and the General Counsel’s office
1n fiscal 1961 was the greatest in the agency’s history 22,691 cases
Case mntake (unfair labor practice charges and election petitions filed)
has been steadily rising in recent years Unfair labor practice charges
rose fiom 9,260 1n fiscal year 1958 to 12,132 in fiscal 1961, an 1ncrease
of 31 percent Petitions for election increased from 7,488 in fiscal
1958 to 10,559 1n fiscal 1961, an mc1ease of 41 percent

The time required for 1egional investigation of unfair labor practice
cases, reduced the previous year, continued at a reduced level 1n fiscal
1961 1In both fiscal years 1960 and 1961, with but few exceptions,
charges were mnvestigated and determinations made within 30 days of
filng as to whether complaints should 1ssue
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The average number of cases pending under investigation from
month to month dropped fiom a high of 2,286 in fiscal 1959 to 998
i fiscal 1961 This reduction put case handling on a curient basis
since unfair labor practice case intake now averages a thousand per
month

In the past, with excessive backlogs, case investigations often did
not start for 60 to 90 days Today an mvestigation 1s begun 1n every
instance within 7 days

The average time required to proceed fiom filing of charge to
1ssuance of a complaint in fiscal 1961 was 45 days This represents a
61-percent reduction from fiscal 1958 when the average time required
was 116 days This time could be shortened, but a 15-day precom-
plaint per1od 1s included to give the contesting parties an opportunity
to settle the case voluntarily without invoking formal p1ocesses
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Chart No 7
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The total time 1equired to proceed from the filing of charge to close
of liearing before a trial examiner 1 fiscal 1961 was an average of 87
days, a 1eduction of 45 percent from the 159 days required 1n fiscal
1958 The time goal for thus phase of regional case handling 1s 90
days Success mn meeting this objective, 1n large pait, depends upon
the receipt of an early hearing date from the Division of Trial Ex-
aminers With the trial examine1’s cooperation, the spread in the
calendar of hea1ing dates was reduced from 14 weeks to approximately
6 or 7 weeks

In 1958 the average case submitted to Washington for advice did
not return to the region for 30 days In fiscal 1961, Washington
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advice action 1equired an average of only 11 days The time ob-
jective 1s 10 days All cases with statutory priority were handled
m a much shorter period than 10 days

Appeals from regronal directors’ dismissals of charges also are proc-
essed 1n substantially less time today than in 1958~ In that year, the
average case was in Washington 75 days before final action was taken
In fiscal 1961, the average appeals case was processed 1n approximately
15 days

The time required to process repiesentation cases has been reduced
m recent years In 1958, hearing closed 1n an average of 28 days after
filing of the petition In fiscal 1960 and again m fiscal 1961 the time
required was 24 days
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Noteworthy 1n this connection has been the reduction in the time
required to produce the 1egional director’s 1eport on objections and
challenges to elections From 63 days in fiscal 1958, the average time
requited to produce the regional dnector’s report diopped over 50
percent to a low of 30 days m fiscal 1961 As ot June 30, 1961, theie
were only thiee cases delayed beyond the time goal of 85 days

In fiscal 1960 and 1961, emphasis was placed upon incireasing
prompt and voluntary complhiance with decisions of the Board and
the courts on a fair and reasonable basis To achieve this end, the
compliance function was decentralized to the iegions In each re-
gional office a complhance officer was appointed and a comphance
unit was established

Reasonable and flexible operational schedules for the processing of
comphance cases were established This program was placed n op-
etation 1n fiscal 1961, and within a few months showed improved
performance m this field In February 1961, 140 cases were 1eported
“overage” In June 1961 the higure had declined to 42, a 1eduction
of 70 percent 1 a space of 5 months
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Progiess in comphance 1s best reflected i the amount of backpay
paid by respondents and the number of disciiminatees offered 1e-
instatement The total amount collected in fiscal 1961 was $1,508,900,
an mncrease of some $369,000 over the 1960 high of $1,139,810 The
number of employees offered 1emstatement in 1961 totaled 2,507, as
opposed to 1,885 for fiscal 1960

Over the past 4 years, the number of unfan labor practice cases
disposed of by settlement agieement has mote than doubled The
rise 1s significant 1n the hight of an increased intake of 31 percent
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In fiscal 1961, 1,161 complaints were 1ssued, a 115-percent increase
over fiscal 1958 Fiscal 1960 continues to be the peak complaint
year, caused m part by meeting and reducing the then-existing case
backlog Importantly, in fiscal 1961, the significant rise in the num-
ber of voluntary settlements 1n the precomplaint period played a pait
m reducing the number of complaints 1ssued
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The number of elections held in fiscal 1961, 6,610, nearly equaled
the number held in the previous year-—a 46-percent increase over
fiscal 1958 Affiliated and unaffiliated unions won 55 percent of the
elections 1n which they participated

Chart No 11
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The percentage of elections resulting from voluntary agreement ot
the parties to proceed to an 1mmediate election has been quite stable
1n these past 4 years, fluctuating between 70 and 78 percent

From month to month, the success of cases hitigated before trial
examiners and the Board 1 uns approximately 77 percent, enforcement,
in whole or 1n part, of Board cases reviewed by the circuit courts ap-
proximately 71 percent, and injunctions granted by the district courts
1n cases itigated to final order approximately 88 percent

Fewer cases were won before the trial examiners, the Board, and the
courts 1n fiscal 1961 than 1n fiscal 1960 Again, the success of the set-
tlement programns 1s 1eflected here Parties now show a greater will-
ngness to settle cases 1n which little doubt exists as to the alleged
violations, but still reserve for the Board and the courts cases in-
volving novel or complex issues of fact and law
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‘With respect to 10(1) mnjunctions granted during the 1958-61 period,
the Office of the General Counsel was sustained in whole or sub-
stantial part by the Board and the courts 1n approximately 94 peicent
of the decisions

a. Regional Advisory Conferences

Dunng fiscal 1960 the Office of the General Counsel initiated its
program of regional advisory conferences patterned after the Federal
judicial conferences Participating in these conferences were labor
and management lawyers, laboi-management specialists, industrial
relations educators, and NLRB officials These conferences were
contimued 1n fiscal 1961 This 1dea 1 1mproved communication and
understanding at the regional level has been well received

4. Decisional Activities of the Board

The Board Members 1ssued decisions 1n 3,798 cases of all types
This number ncluded the 52 decisions by regichal directors Of
these cases, 3,254 were brought to the Board on contest over either the
facts or the application of the law, 766 were unfair labor practice
cases, and 2,488 were representation cases The remaining 544 cases
were uncontested, in these, the Board issued orders to which the
parties had consented or made rulings as to conduct of elections held
by agreement of the parties

In the representation cases, the Board directed elections in 2,166
cases Regional directors directed 52 elections and 270 petitions fo1
elections were dismissed

Of the 766 contested unfair labor practice cases, 543, or 71 percent,
mvolved charges aganst employers, 223, or 29 peicent, involved
charges against unions The Board found violations 1n 585 cases, or
76 percent

The Board found violations by employers in 411, or 76 percent of
the 543 cases against employers In these cases, the Board ordered
employers to reinstate a total of 968 employees and to pay backpay to
a total of 1,183 employees Illegal assistance or dommnation of labor
organizations was found 1n 53 cases and ordered stopped In 67 cases
the employer was ordered to unde: take collective bargaining

The Board found violations by untons 1n 174 cases, or 78 percent of
the 223 cases agamnst unions In 29 of these cases the Board found
1llegal secondary boycotts and ordered them halted In 80 cases the
Board ordered unions to cease 1equiring employers to extend 1llegal
assistance Nineteen other cases involved the 1llegal discharge of
employees, and backpay was ordered for 82 employees In the case
of 41 of these employees found to be entitled to backpay, the employer,
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who made the 1llegal discharge, and the union, which caused 1t, were
held jointly hable

5. Activities of the General Counsel

The statute gives the General Counsel the sole and mdependent
responsibility for investigating charges of unfair labor practices, 1s-
suing complaints and prosecuting cases where his investigators find
evidence of violation of the act

Also, under an arrangement between the five-member Board and the
General Counsel, members of the agency’s field staff function under
the General Counsel’s supervision in the preliminary investigation of
1epresentation and union-shop deauthorization cases In the latter
capacity, the field staffs 1n the regional offices have authority to eftect
settlements or adjustments in representation and umon-shop deauthor-
1zation cases and to conduct hearings on the issues involved m con-
tested cases However, most decisions 1n contested cases of all types
are ultimately made by the five-member Board

Dismissals by regional directors of charges in unfair labor practice
cases may be appealed to the General Counsel in Washington Re-
gional directors’ dismissals 1n representation cases may be appealed to
the Board Members

a Representation Cases

The field staff closed 7,738 1epresentation cases during the 1961
fiscal year without necessity of formal decision by the Board Membe1s
This comprised 76 percent of the 10,242 repiesentalion cases closed by
the agency .

Of the representation cases closed n the field offices, consent of
parties for holding elections was obtained 1n 4,706 cases Petations
were dismissed by the regional directors 1n 594 cases In 2,438 cases,
the petitions were withdrawn by the filing parties

b Unfair Labor Practice Cases

The Genetal Counsel’s staff in the field offices closed 10,082 unfan
labor practice cases without formal action, and 1ssued complaints in
1,621 cases B

Of the 10,082 unfain labor practice cases which the field staff closed
without formal action, 1,651, or 16 percent, were adjusted by various
types of settlements, 3,539, or 35 percent, were admimistratively dis-
missed after investigation In the remamming 4,892 cases, o1 49
percent of the cases closed without formal action, the charges were
withdrawn , in many of these cases, the withdrawals actually reflected
settlement of the matter at 1ssue between the parties

During fiscal 1961, the regional offices 1ssued complants in 457
cases against unions, and 1 1,164 cases against employers
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c. Types of Unfair Labor Practices Charged

The most common charge against employeis continued to be that
of 1llegally discximmnating against employees because of thenn union
activities or because of their lack of union membership Employers
were charged with having engaged 1n such diserimination in 6,240
cases filed during the 1961 fiscal year This was 77 percent of the
8,136 cases filed aganst employeps---

“The second most common charge agaimnst employers was refusal to
bargain in good faith with representatives of then employees This
was alleged 1 1,676 cases, or 21 percent of the cases filed against
employers

A major charge against unions was 1llegal restraint or coercion of
employees 1n the exercise of their rights to engage 1n union activity o1
to 1eframn from 1t This was alleged 1n 2,181 cases, or 55 percent ol
the 3,939 cases filed against unions ~

Discrimmation against employees because of their lack of union
membership was also alleged 1n 1,958 cases against ihions, or 50 per-
cent Other major charges against unions alleged secondary boycott
violation 1n 815 cases, or 21 percent, and refusal to bargain in good
faith 1n 217 cases, o1 6 percent

d Davision of Litigation

The Division of Litigation, which 1s located in the Washington
Ofhce of the General Counsel, 1s responsible for the handling ot all
court itigation mvolving the agency—in the Supreme Court, in the
courts of appeals, and 1n the district courts

During fiscal 1961, the Supreme Court handed down decisions 1n
10 cases involving Board orders Two Boaid ordeis were enforced
i full, one enforced with modification, four were set aside, one 1e-
manded to the Board, and two were remanded to the court of appeals

The courts of a.ppea.ls reviewed 148 Board orders during fiscal 1961
Of these 148 orders, 65 were enforced 1n full and 85 with modification,
4 were partially enforced and partially remanded to the Board, 13
wele remanded to the Board , 81 orders were set aside

Petitions for mjunction m the district court reached an alltime
high for the fourth consecutive year Of the 256 petations filed
during the year, 255 were filed under the mandatory provision, section
10(1), of the act One petition was filed under the discretionary
provision, section 10(3)

During the year, 71 petitions for injunctions were granted, 13 peti-
tions were denied, 167 petitions were settled o1 placed on the courts’
mactive docket, and 14 petitions were awaiting action at the end of
the fiscal year

616401—62——3
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6. Division of Trial Examiners
Trial examiners, who conduct hearings in unfair labor practice
cases, held hearings in 1,047 cases during fiscal 1961, and 1ssued 1ntei -
mediate reports and 1ecommended orders mm 1,056 cases In fiscal
1961, the trial examiners 1ssued 692 intexrmediate 1eports, a 21-percent
increase from the 572 intermediate reports 1ssued m fiscal 1960
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In 225 unfair labor practice cases which went to foimal hearing,
the trial exammers’ findings and recommendations were not contested ,
these comp1ised 21 percent of the 1,056 cases m which trial examiners
1ssued reports In the preceding year, trial examiners’ 1eports which
were not contested numbered 233, or 19 percent of the 1,226 cases mn
which reports were 1ssued

7. Results of Representation Elections

The Board conducted a total of 6,595 rep1esentation elections during
the 1961 fiscal year This was a s11ght decrease from the 6,617 1epre-
sentation elections conducted 1n fiscal 1960
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Employees selected collective-bargaming agents in 3,643 of these
elections This figure represented 55 percent of the elections held
In fiscal 1960, employees selected collective-bargaining agents in 58
percent of elections

In these representation elections, bargaining agents were chosen to
represent units totalmg 237,040 employees, or 51 percent of those
eligible to vote This compares with 59 percent in fiscal 1960, and
60 percent 1n fiscal 1959

Of the 469,294 who were eligible to vote, 89 percent cast vahd
ballots

Of the 419,914 employees actually casting valid ballots in Board
representation elections during the year, 248,727, or 59 percent, voted
1 favor of representation

Unuons affiliated with the American Federation of Labor-Congress
of Industrial O1gamzations won 2,229 of the 4,449 elections in which
they took part This was 50 percent of the elections in which they
participated In 1960, AFL-CIO-affiliated uniens won 53 percent
of the elections 1n which they participated In 1959, the affiliated
untons won 57 percent of the elections 1n which they participated

Unaflihated unions won 1,414 of 2,793 elections 1 which they
participated This was 51 percent of the elections in which the un-
affihated unions took part This compared with 52 percent 1n 1960,
and 54 percent 1n 1959

8 Fiscal Statement

The obligations and expenditures of the National Labor Relations
Board for fiscal year ended June 30, 1961, are as follows

Personnel compensation 1$13, 690, 828
Personnel benefits_ . __________ 998, 453
Travel and transportation of petsons . 2 945, 564
Transportation of things 80, 979
Communication services - - 470, 045
Rents and atiity serviceS.—_ . ____ 575, 649
Printing and remoduction..______ .. ___ 333, 860
Other ServICeS oo o 564, 973
Supplies and matertals. . . ____ 216, 165
Eqguipment 135, 949

Total, obligations and expenditures _— N 18, 012, 465

1 Includes $3,208 for reimbursable personal service costs

2 Includes $1,184 for relmbursable travel expense
These items of expense have always been included in the totals for the annual report
As a matter of reconciliation, the budget document presents the two types of expense
separately, e g, direct obligations and relmbursable obligations
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Jurisdiction of the Board

The Boaird’s jurisdiction under the act, as to both representation
proceedings and unfair labor piractices, extends to all enterprises
whose operations “affect” interstate or foreign commerce* However,
Cong1ess and the coutts 2 have recognized the Board’s discretion to
hmit the exercise of its broad statutory jurisdiction to enterprises
whose effect on commerce 1s, 1n the Board’s opinion, substantial—such
discretion being subject only to the statutory himitation ® that juris-
diction may not be declined where 1t would be asserted under the
Board’s jurisdictional standards prevailing on August 1, 1959 The
last general standards established by the Board prior to August 1,
1959, and prevailing on that date, were those announced on Octo-
ber 2, 1958 ¢

1. Statutory Jurisdiction and Jurisdictional Standards

Before the Board takes cognizance of a case, 1t must be shown
first that the Board has legal o1 statutory jurisdiction, 1e, that the
business operations involved “affect” commerce as 1equired by the
act Secondlyyat must also appear that the business operations meet
the Boaird’s applicable jurisdictional standards During the past
year, the Board reaffirmed its previous ruling® that while a mete
showing that the Board’s g1oss dollar volume standards aie met 15
sufficient to establish legal or statutory jurisdiction, no further proof

1 See sees 9(c) and 10(a) of the act TUnder sec 2(2), the term *‘employer” does not
include the United States or inv wholly owned Government corporation, any Federal
Reserve Bank, any State or political subdivision, any nonprofit hospital, any person subject
to the Rallwav Labor Act, or any labor organization other than when ucting as an
employer A 1ider to the Board s appropriation also denies the use of its funds “to assist
In organizing agricultural laborers” or in connectlon with “bargaining units of agricul-
tural laborers ' ag defined in see 3(f) of the Fair Labor Standards Act, including employees
engaged in the maintenance and operation of ‘ mutnal nonprofit” water systems of which
95 percent of the water is used for farming

2 See Twenty-fifth Annual Report (1960), p 18

3 8Sec 14(c) (1) of the act

4 Press Release (R-576) October 2, 1958 See also Twenty-third Annual Report (1858),
p 8 YFor hotel and motel standards see also Press Release (R~586) January 11, 1959, and
Florsdan Hotel of Tampa, Inc, 124 NLRB 261 (July 30, 1959) .

s See Twenty-fifth Annual Report (1960), pp 19-20, and Southwcst Hotels, Inc, 126
NLRB 1151 (1960)

22



Junisdiction of the Board 23

of legal o1 statutory jurisdiction 1s necessary where 1t 1s shown that
its “outflow-inflow” standards are met * The Board noted that an
employer’s operations could satisfy the gioss dollar volume test, and
yet be purely local in character However, no such situation could
arise under the “outflow-inflow” test, since m establishing this stand-
ard the Board had already concluded that when an employe: s
operations meet this standard “they substantially affect commerce
within the meaning of the act ™

2. Enterprises Subject to Board Jurisdiction

Duiing fiscal 1961, the Board had occasion to determine its legal
and discretionary jurisdiction over vessels of foreign 1egistry, its
legal jurisdiction over an enterprise engaged in seivicing aircraft
and charting flying service, the applicability of its jurisdictional
standards for tiansit systems, communications systems, and office
buildings to various enterprises, and whether 1t would assert juris-
diction over certamn enterprises mn the entertginment, 1eal estate
brokerage, and home building fields

a Vessels of Foreign Registry

In West Indwa Fruit and Steamshsp Company, Inc ,” the Board was
faced with the dual question as to (1) whether the act applies to an
American owner’s international seaborne operations of a caigo vessel
under foieign registry, manned by noniesident foreign nationals, and
operated regularly between the United States and a foreign poit,
and (2) whether the Boai1d should exercise 1ts jurisdiction over such
operation, even 1f the act does apply

The vessel, owned and operated by a United States corporation,
was regularly and exclusively engaged as a car feiry transporting
cargo 1n railroad boxcars between Belle Chasse, Louisiana, and
Havana, Cuba, with a crew composed almost entnely of noniesident
Cuban nationals hired 1n Havana Although operating under Ta-
berian registry, 1t had never been 1n Liberian waters, and had never
carried cargo destined for, o1 origmating in, Liberia The Boaid,
two Members dissenting® concluded that the act did apply to the

_shipping operations involved and that 1t could remedy the unfan
labor practices committed against the crew on the high seas, 1n foreign
territorial waters, and 1n a foreign port

Rejecting the contention that the Board 1s without jurisdiction
over these operations because of extiateriitorial considerations, the
Board majorty observed that Congiess has the power to 1egulate

¢ Southern Dolomite, 120 NLRB 1342
7130 NLRB 343
8 Members Rodgers and@ Kimball
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foreign-flag vessels engaged 1n the foreign commerce of this country,
and 1f 1t chooses to do so, the general maritime law, including the
flag-law doctrine, must give way to the extent 1t 1s mn conflict with
such a statute Relying then on the guidelines enunciated by the
Supreme Court in LZauritzen v Larsen® for determining the ap-
phicability of domestic statutes to shipping operations having foreign
aspects—by “ascertaining and valuing points of contact between the
transactions and the governments whose competing laws are in-
volved”—the majority found that the “substantial contmuing foreign
commerce and the Ameiican employer” constituted such “contacts’
sufficiently substantial to warrant application of the act

On the question of asserting jurisdiction as a matter of discietion,
the majority rejected the contention that to apply the act to vessels
of Panlibhon *° 1egistry would adveisely affect the defense policies
of the United States by destroying the economic mncentive of Amen-
can shipowners to maintamn and enlaige the “flag of conienience
fleet ” It pointed out that to the extent the national defense was
concerned 1t would be a factor warranting the exercise of jurisdiction.
not one supporting the contraiy view, in light of the expiessed policy
of Congress that the application of the act 1s beneficial and desiiable
to facilitate the free flow of commeice and to eliminate the cause
of certain obstructions to commerce It noted, moireover, that on
the basis of two decisions 1ssued by the Board piior to August 1,
1959, which have never been overiuled o1 modified, the Board would
assert jurisdiction on August 1, 1959, over an employer operating
foreign-flag vessels—assuming statutory juiisdiction—if 1ts annual
gross mcome from 1ts interstate o foreign commeice was, as here,
$50,000 or mor¥'? Accordingly, it held that under the proviso to
section 14 (c) (1) of the act limiting the BBoaird’s discietion to decline
1ts exercise of jurisdiction,™ 1t could not 1efuse to assert jurisdiction
in this proceeding ™

Shoitly after the close of the fiscal yeat, the Board decided two
other cases mvolving 1its jurisdiction over foreign-flag vessels and
contentions substantially identical to those 1a1sed in the West /ndea

345 US 571 (1958)

0 This term is usually emplojed in referring io Ameirlcan owned or contiolled vessels
of Panamaman, Liberian, and Honduran registry which are variously called “flag of con-
venience,” or “flag of necessity.” or “run away flag" ships

1 Peninsular & Occidental Steamship Co, 120 NLRB 1097 (1958, and H P O Seruice,
Inc, 122 NLRB 894, 395 (1938) See also Twenty third Annual Report (1958), pp
10;1':1[‘he Board’'s nonretail standard See below, p 29

13 See above, p 22

# Similarly, it was noted that if national defense 18, as maintained, substantially in
volved, the Board could not decline jurisdiction, as on August 1, 1959, the Board would

assert jurisdiction over * 1ll enterprises whose operations exert a substantial impact
on national defense” Rcady Mwed Concicte £ Afatertals, Inc, 122 NLRB 31S (1938)
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case Both concerned the operation of Caribbean cruise ships under
foreign registry with ciews composed primaiily of nonresident aliens
These vessels operated regularly between Miami, Florida, where the
passengers wele taken aboard and retuined, and various foreign ports,
but never in the waters of the countiies of their 1egistry In one
case,’ a ship under Liberian registry was owned by a Libei1an corpo-
1ation, chartered baieboat to another Liberian corporation, and oper-
ated under time subcharter by an American corporation which had
orgamized, and still owned, both Liberian corporations The Board,
one Member dissenting,’® found the situation substantially the same
as that 1n West I'ndia, above, and asserted jurisdiction It noted that
the American corporation had full contiol of the vessel, was its
beneficial owner and the employer of the crew, and that “the foreign
mcorporation of the nominal owner and opeiator of a vessel [could
not] bar the jurisdiction of the Act over an operation otherwise
within the coverage of its provisions”

In the other case,'” a ship of Panamanian 1egigtry was owned and
operated by a Panamaman co1poration, which had contiacted to have
an American corporation act as its exclusive agent in the United
States to handle matters concerning passengers and ca1go, the sale of
passenger tickets and sales promotion, 1epairs and provisioning of
the ship, and related matters The Panamanian owner-operator still
1etamned direct control over hiing and other dealings with shipboard
personnel, and determined what voyages to make But the business
of the vessel was handled mainly out of the office of the American
corporation 1n Miami, Florida, where the vessel was primaiily berthed
and her voyages begun and terminated The vessel’s gross annual
ealnings were about $700,000, some 95 percent of 1ts passengers and
about 85 percent of 1ts cargo origmating in the United States
Fuither, about 95 percent of 1ts annual expenditures of about $200,000
weire made 1n the United States The Board majority ¢ found that
both corporations were engaged in a smgle integrated enterprise
which was essentially a domestic operation having a continuing and
substantial 1mpact on the domestic and foreign commeice of the
United States, and asserted jurisdiction Although, unlike the West
India situation, the shipowner and employer of the crew was a
foreign corporation, the majority neveitheless found that this mai-
time operation possessed “those substantial United States contacts”
which, under the West /ndia decision, brought 1t within the act’s
jurisdiction and noted, “It 1s not necessary that all the signifi-

15 Penansular & Occidental Steamship Co, 132 NLRB No 1 (July 10, 1961)
16 Member Rodgers

12 Pastern Shipping Corp , 132 NLRB No 72 (August 10, 1961)

18 Member Rodgers dissenting
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cant contacts be American to warrant the application of a domestic
law to a maritime operation having foreign attributes Neither 1s
some particular factor, aside from commerce of the United States,
indispensable to the jurisdiction of the Labor Act”

b Aircraft Servicing and Charting Enterprise

The act specifically excludes “any person subject to the Railway
Labor Act” from the term “employer ”%* In Bradley Flymg Serv-
we, Inc , * the employer was engaged 1n maintaining, fueling, and
storing aircraft, and in charting flying se1vice, and held an air carrier
operating certificate from the Civil Aeronautics Administration
authorizing 1t to operate as an air taxi between continental United
States, Mexico, and Canada The employer contended that the Board
had no jurisdiction over 1its operations because 1t was a “common
carrier by air engaged 1n interstate commerce” within the meaning
of the Railway Labor Act Relying on the administrative advice of
the National Mediation Board ** “based on the entire record,” that
this employer did not meet the defimtion of a common carrier by air
unde: the Railway Labor Act, the Board rejected the employer’s
contention and asserted jurisdiction under 1ts nonretail standaids 2

¢ Transit and Communications Systems

The Boaid’s standards requure $250,000 giross annual volume of
business for transit systems,** and $100,000 gross annual volume for
communications systems* In two cases during the past year, the
Boaid declined to assert jurisdiction because the respective employers
weie not enterprises within the meaning of these standards, and
satisfied no otRer standard

In Raybern Bus Service, Inc ¢ 1t held that an employer engaged
primaiily 1n the transportation of school childien, whose services
wele not available to the general public along its routes nor per-
formed under a franchise, was not a transit enterprise within the
meaning of the transit standard, but an enterprise engaged primarily
in aid of the State in the field of education and essentially local 1n
character Similarly, in Warren Television Corporation,™ a Board

2 Sec 2(2)

2131 NLRB No 62

#1 Now named the Federal Aviation Agency

2 This 1s the agency primarily vested with jurisdiction, under the Rallway Labor Act,
over alr carriers and has primary aunthority to determine 1ts own jurisdietion

2 See below, p 30

24 See Oharleston Transit Co, 123 NLRB 1296 (1959)

= See Raritan Valley Broadcasting Company, Inc, 122 NLRB 80 (1958)

2128 NLRB 430 See also Zanetts Rwerton Bus Lines, 128 NLRB 1389

26128 NLRB 430

5128 NLRB 1 But see Perfect TV, Inc, 134 NLRB No 81, distinguishing the Warren
c18e in a multiemployer situitlon where the operation included n microwave transmission
8) stem
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majo11ty *® held that a commumty antenna television system, 1eceiving
television signals from out-of-State stations and transmitting them
to local subscribers, was “an extension of the consumer’s own tele-
vision antenna” and not a communication system, nor an essential
part thereof, within the meaning of that standa1d

d Office Buildings

The Boaid’s standard foi office buildings 1equizes a gross annual
1evenue of at least $100,000, of which $25,000 or more 1s derived
from organizations whose operations meet any of the Board’s
standards, exclusive of the indirect outflow and the indirect inflow
standards* In Canal Marais Improvement Corporation® the
Board asserted jurisdiction over an office bulding operation on the
basis of an annual rental, exceeding $100,000, from the Commodity
Stabilization Service of U S Department of Agriculture, a govein-
mental agency not an “employer” within the meaning of the act
It noted that this governmental agency 1s “an arganization” within
the office building standaid and exerts “a substantial impact on the
national defense and on the national health, safety, and welfare ” 3

e Entertainment and Amusement Enterprises

In the entertainment and amusement fields, the Boaid 1ssued sev-
eral advisory opinions 3 stating that 1t would assert jurisdiction over
a membership corporation of theater owners and producers in the
Broad way legitimate theater, acting as bargaining agent for employer-
membe1s,® on the basis of their combined operations?* which met
the 1etall and nonretail standards®® but that it would not assert
jurisdiction over the operations of racehorse owners?® and pubhec
tramners of racehorses® as “they are essentially local in character ”
A panel majority * also asserted jurisdiction over an employer which

2 Member Jenkins dissenting

2 Mistletoe Operating Co, 122 NLRB 1534, 1536 (1959)

129 NLRB 1332

% The national defense standard is set forth In Ready Mred Concrete & Materials, Inc,
122 NLRB 318 (1958)

= See Twenty-fifth Annual Report (1960), pp 18-19, for background of advisory opinion
procedure

3 The League of New York Thealres, Inc, 129 NLRB 1429

e See Westssde Market Owners Assn, 126 NLRB 167 (1960), Belleviile Employmng
Printers, 122 NLRB 350 (1958)

85 Itg previous declination of some enterprises in the amusement field was held not con-
trolling It noted that jurisdiction has been asserted over various entertalnment enter-
prises closely related to theatrical productlons, such as motlon picture theaters and
producers, Combined Century Theatres, Inc, 120 NLRB 1379 (1958), and Edward Small
Productions, Inc, 127 NLRB 283 (1960) , and recently also over bowling alleys Dale
Mabry Lanes, Ltd , Case No 12-RC-1010, issued October 14, 1960, not published in NLRB
volumes See also Ray, Davidson £ Ray, 181 NLRB No 54

2 Meadow Stud, Inc, 130 NLRB 1202

81 Walliam H Dizon, 130 NLRB 1204

2 Member Leedom dissenting
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operated sightseeing towrs and related enterprises year-round in
Silver Springs, Floiida, and spent substantial amounts outside the
State for purchases and advertising,*® on the basis of the retail
standard #© The majority declared that “the amusement or enter-
taimnment 1ndust1ry, although once regaided as being out of the main
stream of commelce, 1s no longer a negligible factor in our national
life ”

f. Real Estate Brokerage and Home Building Enterprises

In two cases during the past year, mmvolving a 1eal estate brokerage
fum and a home building enterprise, the Board was faced with the
problem of asserting jurisdiction over enterprises for which specific
standards had not been pieviously established

In Seattle Real Estate Board,”* the Boaid held that it had legal
jurisdiction over the operations of a real estate brokerage firm which
sold out-of-State real estate under arrangements with out-of-State
companies, but declined to assert jurisdiction It pomnted out that
none of the existing jurisdictional standards contemplated real estate
brokers, and that the establishment of a new standaird was unwai-
ranted, the seivices of the 1eal estate broker being essentially local
and only 1emotely related to interstate commerce

On the other hand, m A4tlas Roofing Co , Inc * the Board asserted
jurisdiction over a home building enterprise, engaged 1n the construc-
tion and sale of residential homes, which met the Board’s retail stand-
ard+* It noted, however, that 1t did so 1n the absence of any specific
standard for this type of operation, and that 1t was “leaving open” the
question of the finality of the application of existing standards m
future cases 1n the area

3. Application of Jurisdictional Standards

During the past year, a number of cases presented questions as o
the manner ot method of applying the various jurisdictional stand-
ards In one case,” the Board reiterated the principle that 1t would
not assert jurisdiction over an employet’s husiness on the basis of 1its
noniecurring capital expenditures alone In another case,*® juiris-
diction was asserted over a local union, 1n 1ts capacity as the employer

& Ray, Davidson & Ray, 131 NLRB No 54

4 See below, p 30

4130 NLRB 608

2 Unsted Slate, Tsle and Composition Roofers, Damp and Waterproof Workers Agsn,
AFL—-0IO, Local Union No 57 (Atlas Roofing Co, Inc ), 131 NLRB No 156

4 See below p 30

¢ Raybern Bus Service, Inc, 128 NLRB 430

& Laundry, Dry Cleaning and Dye Housa Workers’ International Union Local 26, elc,
129 NLRB 1446
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of 1ts cler1cal employees, as an integral part of its international and on
the basis of the inteinational’'s annual inflow n excess of $100,000
friom 1its affihated locals in vailous States*® And 1n several other
cases, 1t dealt with the application of the indirect outflow standard,
the application oi standards to newly formed enteiprises, and the
selection of the applicable standard for an integrated nonietail-retail
entet prise

a. Indirect Outflow Standard

Under the nonretail standard, the Board will assert jurisdiction
over enterpiises which have $50,000 annual outflow o1 inflow, direct
ot indnect* Indirect outflow includes sales within the State to
use1s meeting any standard, except solely an indirect inflow or indirect
outflow standard

In one case,® the Boaid declaied that in proceeding under this
standard 1t 1s unnecessary to inquize into the natuire of the goods o1
services furnished by the employer to its customenss and as to whether
they aie utilized directly or indirectly in the goods or materials
crossing State lines The standard “1equues that the employer’s
product merely be used n the operations of the interstate enter-
prise ?**  Accordingly, 1t held 1n asserting jurisdiction in that case
that 1t was 1mmaterial whether or not dolomite limestone—mined,
sold, and spread by the employer as a soil conditioner 1n the State of
Flo1ida—became an ingredient 1n fiuits and produce shipped outside
the State*® In another case,* a panel majority 5 asserted jurisdic-
tion over a respondent on the basis of its indirect outflow, and held
that a credit arrangement of one of respondent’s customers for the
billing of purchases through another company within the State, to
satisfy the credit requirements of the customer’s out-of-State sup-
pher, did not make the interstate shipments to the customer “indirect”

46 See Oregon Teamsters’ Secur ity Plan Office, etc, 119 NLRB 207 (1057) , Twenty-third
Annual Report (1958), pp 10 and 12

« See Siemons Maling Sesvice, 122 NLRB 81 (1958) , and Twenty-third Annual Report,
P8

® Southern Dolomite, 129 NLRB 1342

© See also Whippany Motor Co, Inc, 115 NLRB 52 (1956), decided prior to the cuirent
standards

® The Board attached no significance to the fact that the emplover’s customers were
engaged In commerce by virtue of their interstate shipment of fruits and produce While
sec 2(3) excepts from the teym “employee” any individual emploved as an agricultural
laborer, sec 2(8) does not except trade or triflic in agricultural products from its definition
of ‘“‘commerce "

61 T'rettenero Sand & Gravel Oo, 129 NLRB 610
2 Member Rodgers dissenting
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rather than “direct,” and had no beaiing on the amount of interstate
commerce affected by the respondent %

b Newly Formed Enterprises

In applying the jurisdictional standards, the Boaid normally
determines volume of business on the basis of the employel’s past
experience—usually the last calendar or fiscal year—rather than its
future operations® However, where an employer has been 1n
business for a period less than a yeai, the Board will pioject the
figures for this period over a 12-month period and determine whether
to assert jurisdiction on the basis of the annual estimate ** In one
case this year,*® the Board held that the controlling period for such
estimate or projection did not commence on the date of the incorpo:a-
tion of a company engaged 1n the constiuction and sale of residential
homes, but on the date 1t commenced “that phase of the operations
mnvolved in the standard being apphed,” which was the selling of
homes In another case,’” the Board held that while the projecting
of sales of all of a small retail shoestore chain’s two newly opened
stores over a 12-month period was proper, the figure obtained should
not be added to the actual annual sales of its older stores, since one
of them had been closed permanently and its sales would not be
repeated

c. Integrated Nonretail-Reta:l Enterprises

The Board has established jurisdictional standards fo1 clearly retail
enterprises, requiring $500,000 gross annual volume of business,® and
for enterprises other than 1etail, requiring $50,000 annual outflow
or inflow, direct ®r indirect 3® It has also established a standard for
combinations of both retail and nonretail ®® Howevelr, in Man
Products, Inc 5* the Board was faced for the first time with the
problem of defining 1ts policy as to the apphcability of any of these

83 See algso C ¢ P Coel Co, 130 NLRB 910, where the Board asserted jurisdiction upon
the basis of projected indirect outflow, where the employer sold coal to a company which,
in turn, sold and shipped the coal outside the State through another firm performing the
limited function of sales agent or broker

st Teamsters, Chauffeurs Warehousemen £ Helpers Union, Local 386 (Hobbs-Parsons
COo ), 128 NLRB 1031, 1032

s See Twenty-third Annual Report (1958), p 12

& Unsted Slate, Tsle and Composition Roofers, Damp and Wate proof Worhera Assn
Local Unton No 57 (Atlas Roofing Co, Inc ), 131 NLRB No 156

87 Digtriet 76, Retasl, Wholesale and Department Store Union, AFL-CIO (Morgan Shoe
Ca ), 129 NLRB 1339

58 See Carolina Supplies and Cement Oo , 122 NLRB 88 (1958)

® See supra, p 29

@ It 1s the Board’'s established policy that In cases where an employer, constituting a
single entity, operates a retail and a nonretail enterprise, and the noaretafl aspect is
clearly not de minimss, 1t will ordmarily apply nonretail standards in determining whether
to assert jurisdiction where neither enterprise alone has sufficlent commeree on which to
assert jurisdiction See Appliance Supply Co, 127 NLRB 819, 320 (1960), and cases cited

¢ 128 NLRB 546
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standards to situations where an employer’s operations do not fall
mto any given pattern of business activity, retail or nonretail In
that case, the employer’s business was a completely integrated enter-
prise which manufactured its own products and sold them to the
ultimate nonbusiness consumers without the intervention of a whole-
saler The Board noted that this enterprise contammed aspects of
retail as well as nonretail activity, and decided that 1n cases imnvolving
enterprises of this kind, which constitute a single integrated business,
1t would assert jurisdiction if the employer’s operations meet either
1ts retail or nonretail standards ®

e Similarly, see Indiana Bottled Gas Co, 128 NLRB 1441, The League of New York
Theatres, Inc, 129 NLRB 1429
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Representation Cases

The act requnes that an employer baigam with the 1epiesentative
selected by a majority of his employees in a umt appropriate for
collective bargaining® But the act does not require that the repre-
sentative be selected by any particular procedure as long as the repre-
sentative 1s clearly the choice of a majority of the employees

As one method for employees to select a majority representative,
the act authorizes the Board to conduct representation elections 2 The
Board may conduct such an election after a petition has been filed by
the employees, or any individual or labor organization acting m then
behalf, or by an employer who has been confionted with a claim of
representation from an individual or a labor o1ganization

Once a petition has been properly filed, the Board has the statutory
authority to determine the employees’ choice of collective-bargaiming
1epresentative 1 any business or industry affecting interstate com-
merce, with the major exceptions of agiiculture, railroads, airlines,
nonprofit hospitals, and goveinmental bodies® It also has the power
to determine the umit of employees appiopriate for collective
bargaming *

The Board may foimally certify a collective-bargaining representa-
tive 1n a repiesentation case only upon the basis of the results of a
Board-conducted election Once cetrtified by the Board, the bargaining
agent 15 the exclusive 1epiesentative of all employees in the appro-
priate unit for collective bargaining 1n respect to rates of pay, wages,
hours of employment, or other conditions of employment

The act also empowers the Board to conduct elections to decertify
incumbent bargaining agents which have been previously certified or
which are being cuirently 1ecogmzed by the employer Decertifica-
tion petitions may be filed by employees, or individuals other than
management representatives, or by labor organizations acting on be-
half of employees

18ecs 8(a)(8) and 9(a)

~Sec 9(c) (1)

3The Board does not exercise that power where the enterprises involved have rela-

tively little impact upon interstate commetce Sce above, pp 22-31
4 Sec 9(b)

32
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Petrtions for elections are filed 1n the regional office 1n the area 1n
which the plant or busmess involved 1s located The Board provides
standard forms for filing petitions 1n all types of cases

This chapter deals with the general 1ules which govern the deter-
mination of bargaimng representatives, and the Board’s decisions
during the past fiscal year in which those rules were adapted to novel
sttuations or changed upon reexamination

1 Showing of Employee Interest To Justify Election

The Board requires a petitioner, other than an employer, seeking an
election under section 9(c) (1) to show that at least 30 percent of the
employees favor an election * However, petitions filed under the cir-
cumstances described 1n the first proviso to section 8(b) (7) (C) are
specifically exempted from this requirement ®

The showing of employee mterest must relate to the appropriate
bargaining umit 1n which the employees are to be represented © Where
the umit found appropriate by the Board 1s largdr than the proposed
umt and the petitioner’s mterest in the larger umt 1s not clear, the
Board will direct an election but instruct the regional director not to
proceed without first ascertaining the adequacy of the petitioner’s in-
terest among the employees 1n the appropriate unit® In one case
where the petitioner imtially sought only a production and mainte-
nance unit and then indicated its willingness to represent office clericals
erther separately or as part of the production and maintenance unit,
the Board directed elections 1n two separate umts but conditioned the
office clerical election upon the regional director ascertamning the
petitioner’s mterest 1n that unit® In cases where the petitioner evi-
denced an adequate showing of interest 1n the broader umt, and had
not disclaimed mterest theremn, the Board directed an election but
granted the petitioner permussion to withdraw 1f 1t did not desire to
participate 1n the election ** On the other hand, the Boaid 1efused to
direct self-determination elections among employees 1n residual or
unrepresented groups, to determine their desire to be mncluded 1n larger
units,* where the petitioning unions failed to demonstrate an adequate
showing of interest 1n such restdual or unrepresented groups **

6 See NLRB Statements of Procedure, sec 10118(a)

9 See NLRB Statements of Procedure, sec 101 23

7 See Twenty-fifth Annual Report (1960), p 22, and earlier reports

8 Bari’s Jewelers, 131 NLRB No 387, Labatt Wholesale Grocery Oo, 130 NLRB 228,
Tyree's, Inc , 129 NLRB 1500

° Jay Kay Metal Specialtics Corp , 129 NLRB 31

1 Don Kerr, Inc, 129 NLRB 526, Genesco, Inc, 129 NLRB 1334 Cf Aerojet General
Corp , 131 NLRB No 128

11 See below, p 64

12 4yco Corp, 1831 NLRB No 114, Difco Laboratories, Inc, 129 NLRB 887, Aerojet

Generel Corp, 1290 NLRB 1492, Members Fanning and Kimball dissenting, and Tongg
Publishing Oo, Ltd , 131 NLRB No 31, Member Fanning dissenting
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Interveming paities are permitted to participate in representation
elections upon a showing of a contractual or other representative nter-
est ** KExcept in cases filed by employeis, the mtervenor’s interest
must have been acquired before the close of the hearing ** In one case,
an intervening union was found to have a sufficient showing of interest
where, prior to the filing of the petition, the Board sustained 1ts unfair
labor practice charges filed against the employer on behalf of em-
ployees 1n the umit found appropriate and ordered the reinstatement
of a number of 1ts supporters*® However, a umon which was per-
mutted to intervene 1n a proceeding “to protect its interest, 1f any, 1n
the umit sought” on the basis of an agreement with the employer and
ts parent company, was denied a place on the ballot since 1its contract
did not cover any of the employees 1n the requested umit and 1t had
not made any other valid showing of interest among these employees ¢
In another case, the Board reiterated its long-established rule that an
intervenor who seeks a umit other than that sought by the petitioner
must make a 30-percent showing of interest ¥

a Sufficiency of Showing of Interest

The sufficiency of a party’s showing of inteiest, including questions
relating to the nature of authorization cards submtted, 1s determined
admimstratively and may not be hitigated at the representation hear-
ing** However, where a petitioner’s showing 1s challenged on
grounds which would warrant an investigation, such as forgery or
fraud, the Board will conduct an investigation and dismiss the petition
1f 1t 1s found that the interest showing 1s inadequate ** Accordingly,
the Board dismisged a petition where upon an administrative investi-
gation 1t determmed that a supervisor participated in obtaining the
signatures of all the employees whose cards were submitted to estab-
hsh interest 2 In another case the Board rejected an employer’s con-
tention that a 50-percent showing of interest should be required,

rather than the usual 30 pexrcent, where the union lost three elections
over a 10-year pertod *

1B3'W Horace Williams COo, 130 NLRB 223 See also Twenty-fourth Annual Report
(1959), p 14, and Twenty-fifth Annual Report (1960), pp 22-23

1 Arlan’s Department Store of Michigan, Inc, 181 NLRB No 88 See Twenty fifth
Annual Report (1960), pp 22-23

18 Schoit Metal Products Oo , 1286 NLRB 1238, footnote 2

10 Alpha Corp of Temas, 130 NLRB 1292 See also Calorator Mfg Corp, 129 NLRB 704,
where an intervenor was denied a place on the ballot in a decertification election becruse
its intervention was based solely on a current contract covering employees outside the
appropriate unit involved

17 Great Atlantic & Pacific Tea Co , 130 NLRB 2268

18 Barber-Colman Co, 130 NLRB 478, Schott Metal Products Co, 129 NLRB 1233,
‘Watchmanstors, Inc, 128 NLRB 903

1 Twenty-fifth Annual Report (1960), p 23 See also Twenty fourth Annual Report
(1959), pp 1415, and Twenty-third Annual Report (1958), pp 14-156

20 Southeasiern Newspapers, Inc , 129 NLRB 311

2 Barber Colman Company, above
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2. Existence of Question of Representation

Section 9(c) (1) empowers the Board to direct an election and cer-
tify the results thereof, provided the record of the hearing before the
Board 2 shows that a question of representation exists However,
petitions filed under the circumstances described in the first
proviso to section 8(b) (7)(C) are specifically exempted from this
lequirement

a Certification Petitions

Petitions for certification of representatives filed by 1epiesentatives
under section 9(c) (1) (A) (1) or by employers under section 9(c)
(1) (B) will be held to 1a1se a question of 1epresentation 1f they are
based on the repiesentative’s demand for recognition and the em-
ployer’s denial thereof, whether before or during the heaiing» The
demand for recognition need not be made 1n any particular form and
may consist merely of conduct® The filing of a petition by a repre-
sentative 1s 1tself considered a demand for recognition? A petition
18, therefore, not mvalid because 1t fails to allegd that the petitioner
had requested 1ecognition,” or that the employer had denied such
1equest * Moreover, the Board does not ordinarily look behind a
petition to the good faith of an employer’s refusal to grant continued
1ecognition to a union as the bargaining representative of employees
covered by the petition, and will process the petition 1f the formal
requirements for filing are met® However, the Board dismissed
petitions where the parties merely sought clarification of an existing
certification ® or advice as to the appropriateness of existing uncer-
tified units

b. Decertification Petitions

A question of representation may also be raised by a petition under
section 9(c) (1) (A) (1) which challenges the repiesentative status
of a bargaiming agent previously certified o1 currently recognized
by the employer Such decertification petition may be filed “by an

2 A hearing must be conducted “if {the Board] has reasonable cause to belleve that a
question of representation exists ™

%= See also NLRB Statements of Procedure, see 101 23

% Warner-Lambert Pharmaceutical 00, Inc, 131 NLRB No 171 Florida Tile Indus-
tries, Inc , 130 NLRB 897 Victory Grocery 0o, 129 NLRB 1415

% See Twenty-fifth Annual Report (1960), p 23, Twenty-fourth Annual Report (1959),
rp 15-16

2 Florida Tile Industries, above , Tyree’s, Inc, 129 NLRB 1500

7 Gwrion Mfg COo, Inc, 129 NLRB 056, Alamo-Braun Beef Co, 128 NLRB 32

23 See Twenty-fourth Annual Report (1959), p 15

2 Westinghouse Electric Corp, 129 NLRB 846

% But the Board did grant the petitioner’s request to clarify the certification Westing-
house Eleciric Corp (Mansfield Diwv ), 128 NLRB 31

%1 The Board noted that it was not empowered to give advisory opinions on matters of
this type which would not be binding either on the parties or the Board American Stores
Co, 130 NLRB 678

616401-—62-——4
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employee or group of employees or any individual or labor organiza-
tion acting 1n their behalf ” This has been held to include an attorney
acting on behalf of a substantial number of employees®* In such
case, 1t 1s not necessary that the petition be filed by any sponsoring
employee or committee of employees® Nor 1s the fact that a peti-
tioner 1s fronting for an intervening or other union an impediment to
the filing of a decertification petition *

¢ Disclaimer of Interest

A petition will be dismissed for lack of a question of repiesentation
if 1nterest 1n the employees involved has been effectively disclaimed,
be 1t by the petitioning representative itself, by the repiesentative
named 1n an employer petition, or by the incumbent which 1s sought
to be decertified ® But a union’s disclaimer of representation must
be clear and unequivocal, and not inconsistent with its other acts
or conduct® Thus, a umon’s disclaimer—after 1t had engaged
mn bargamimg with the employer, had struck the plant, and its refusal
to bargamn charge against the employer had been dismissed by the
regional dnector—was held ineffectual, where the union continued
prcketing with signs addressed to the public that the employer had
no contract with the union, and such picketing was limited to an
employee-service entrance on a side street 1 back of the plant while
the public or customer entiance on a maimn thoroughfare remained
unpatrolled ¥ It was noted that this conduct indicated a continua-
tion of the union’s interest in representing the employees as well as
a demand for a contract, and amounted to a present demand for recog-
nition inconsistent with 1ts disclaimer

However, 1n a ca®e decided shortly after the close of the fiscal year,*®
a Board majority ® held that notwithstanding a union’s picketing
of an employer with signs addressed to the pubhe that the employer
did not have a contract with the union, the union had effectively dis-
claimed 1ts interest 1n representing the employees which 1t had previ-
ously represented, both prio1 to the commencement of the picketing
and at the hearing In that case, for some time afiler the expnation
of the employer’s contract with the union signs continued to hang m

2 Abbott Laboratories, 131 NLRB No 76

8 I'vid

& Misston Apphance Corp, 129 NLRB 1417, Fisherman’s Cooperative Assn , 128 NLRB
62

See Nachman Corporetion, 181 NLRB No 126, Twenty fourth Annual Report (1959),

pp 16-17
3 Twenty-fourth Annual Report (1959), p 17, Twenty-third Annual Report (1958),

pp 16-17

% Normandin Bros Co, 131 NLRB No 150 Although agreeing with the majority that
the disclaimer was equivoeal, Member Fanning dissented on other grounds

8 Mirativ’s Inc, 132 NLRB No 48 (Aug 2, 19681) See also Andes Candies, Inc, 133
NLRB No 65 (Oct 4, 1961)

& Members Rodgers and Leedom dissenting




Representation Cases 37

the employer’s stores to the effect that the employer had a contract
with the union Before the picketing began, the union informed the
employer that members of other unions believed that the employer
had a umon contract, that the union felt obligated to advertise the
fact that the employer did not have a union contract, but that the
union was not asking for a contract or claiming to represent the
employees “in any shape, way or form ” The majority pointed out
that “mn any mquiry mto the effectiveness of a disclaimer 1t 1s the
Union’s contemporaneous and subsequent conduct which ought to
recerve particular attention,” and that i this case the union “once
having disclaimed in unmustakable terms, engaged m no action in-
consistent therewith,” the picketing being “accounted for by uncon-
tradicted testimony which show[ed] that it had no recognitional
object ”

3 Qualification of Representative

Section 9(c) (1) provides that employees may be represented “by
any employee or group of employees or anywindividual or labor
organization ”

It 1s the Boa1d’s policy to direct an election and 1ssue a certification
unless the proposed bargammmg iepresentative fails to qualify as a
bona fide representative of the employees In this connection, the
Board 1s not concerned with nternal umon matters which do not
affect 1ts capacity to act as a bargaining repiesentative © And 1t has
long held that two or more labor organizations may act jomntly in
1epresenting employees 1n an appropriate unit #*

a Statutory Qualifications

The Board’s power to certify a labor orgamzation as bargamning
representative 1s limited by section 9(b) (3) which prohibits certafica-
tion of a union as the representative of a unit of guards 1f the union
‘admits to membership, or 1s affilated directly or indirectly with an
orgamzation which admits to membership, employees other than
guards

However, complhiance with the requirements of the Labor-Manage-
ment Reporting and Disclosure Act of 1959 1s not a condition precedent
to the filing of a representation petition by a labor orgamzation *

© Inyo Lumber Co of Califorma, 129 NLRB 79 See Twenty-fifth Annual Report
(1960), p 25

a Florvda Tile Indusiries, Inc, 130 NLRB 897

@ See Watchmanitors, Inc, 128 NLRB 903, where employees who spent 1G to 90 percent
of their time performing guard duties for their emplo)er's customers, and general main-
tenance duties the rest of thelr time, were found to be guards within the meaning of this
section The contract bar and unit aspects of this case are discussed below at pp 41 and
b4, respectively

4 Inyo Lumber Co of California, 129 NLRB 79 See also The Wright Lme, Inc, 127
NLRB 849, and Twenty fifth Annual Report (1960), p 26
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As 1n a case of the previous year,* the Board rejected the contention
that a petitioner governed by a trusteeship was disqualified from act-
g as a statutory bargaming representative under section 304(c) of
Title III of the Labor-Management Reporting and Disclosure Act of
1959—which provides that for the purposes there such a trusteeship
18 presumed 1nvalid after the expiration of 18 months—and held that
the Board was not a proper forum for the litigation of 1ssues arising
under that section *®* Similarly, 1t rejected contentions that such a
petitioner was disqualified because the trusteeship was not created
pursuant to any authority in the constitution and bylaws of 1ts mter-
national union as required by section 302 of Title ITI of the Labor-
Management Reporting and Disclosure Act of 1959, and because the
petitioner had never held an election of officers as required by section
401(b) of Title IV of that act *© The Board noted that section 603 (b)
of the Labor-Management Reporting and Disclosure Act of 1959
provides 1n effect that these provisions should not be controlling in
determining whether a petitioner 1s a qualified labor orgamzation fo1
the purposes of a representation proceeding

b Craft Representatives

The Boaid has continued to require that a union seeking to sever
a c1aft or craftlike departmental group from a broader unit must show
that 1t “has traditionally devoted 1tself to serving the special interests
of the [particular] employees,”# or that i1t was organized for the
exclusive purpose of representing members of the particular craft
Thus, a panel majority * dismissed a petition and held that the mere
fact that the petitioner represented employees in the same classifica-
tion as those solight to be severed did not maintain the petitioner's
burden of showing that 1t “has traditionally devoted 1tself to serve the
special interests of the employees sought and has historically 1epre-
sented them 1n separate unit” However, 1n another case, the petition-
ing union was deemed qualified to seek severance of a craft where one
of 1ts locals was specifically organized to represent the craft in the
area, this local presently represented a large number of such employees,
and the petitioner itself currently represented such employees ®

# Terminal System, Inc, 127 NLRB 979 (1960)

4 Inyo Lumber Co of California, above Jat Transportation Corp, 128 NLRB 780 See
130 Terminal System, Inc, above, and Twent) fifth Annual Report (1860), p 26

48 Jat Transportation Corp , above (19054)

“ American Potash & Chemacal Corp , 107 NLRB 1418 (1954) See ¥ N Burt Co, In:,
130 NLRB 1115

S Friden Qalculating Machine Oo, Inc, 110 NLRB 1618 (1954) , Puerto Rico Glass
Corp , 126 NLRB 102 (1960)

4 Nisgen Baking Corp , 131 NLRB No 90, Member Rodgers dissenting

% May Department Stores Co, 129 NLRB 21, 25, Member Rodgers dissenting in other
respects
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The “traditional representative” quahfication does not apply where
severance 18 not sought, that 1s, where the craft group involved has no
bargaining history on a broader basis®* It has also been held in-
applicable where the craft or departmental unit has once been severed
from a production and maintenance umt and has, since then, developed
1ts own bargaining history *

A union cannot 1n the same proceeding seek to sever a craft group,®
or a departmental group,* from an overall production and mainte-
nance unit, and simultaneously seek to represent the overall unit ex-
cluding such craft or department Such dual position, 1t was observed,
“1s repugnant to the reasons underlymng the craft severance prmeciple,
and 1s 1mimical to the interests of the employees ” 3* Accordingly, 1n
such cases, the petitioner 1s required to elect between the units sought
and to participate 1n only one election

4 Contract as Bar to Election

The Board has adhered to the policy not to diregt an election among
employees presently covered by a vahd collective-bargaining agree-
ment except under certain circumstances The question whether a
present election 1s barred by an outstanding contract 1s determined
according to the Board’s “contract bar” rules *® Generally, these rules
require that a contract asserted as a bar be 1 writing ¥ and properly
executed and binding on the parties; that the contract be of no more
than “reasonable” duration ; and that the contract contain substantive
terms and conditions of employment which are consistent with the
policies of the act ® The more 1mportant applications of these rules
during fiscal 1961 are discussed below %

a. Execution and Ratification of Contract

To be a bar, a cont1act must have been signed by all the paities—and
ratified, 1f ratification 1s required by express contractual provision—

B Warner-Lambert Pharmaceutical Co, Inc, 131 NLRB No 171, and cases cited therein

52 Indusiral Rayon Corp, 128 NLRB 514, 518-519, set aside 1n 201 ¥ 2d 809 (CA 4)

P N Burt Oo, Inc, 130 NLRB 1115, Members Fanning and Kimball dissenting

' Schick, Inc, 130 NLRB 1501

“F N Burt Co,Inc, above

88 These rules are designed to deal with situations involving questions concerning rep
resentation and are not applicable to motions for clarification or amendment of outstand-
ing certifications Phillips Petroleum Co , 120 NLRB 813

%7 No contract bar was found where the party which contended that certain alleged con-
tracts were a bar did not introduce, or seek to introduce, the alleged contracts into
evidence Fisherman’s Cooperative Assn, 128 NLRB 62, 64, footnote 12 Cf Csty Cad,
Inc, 128 NLRB 493, 494

88 See Twenty fourth Annual Report (1959), pp 19-34, and Twenty fifth Annual Report
(1960), pp 27-35

% A contention that the Board's present contract-bar rules should not applv to contracts
executed before such rules were put into effect was held without merit May Department
Stores Co , 129 NLRB 21
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before the filing of the petition ® Where the signing requirement has
been complied with, the contract will be recognized as a bar even
though 1t 1s not embodied 1n a formal document Thus, an agreement
evidenced by the exchange of a written proposal and a written accep-
tance, both signed, may be sufficient However, where not signed by
both parties?®® or by persons authorized to sign on their behalfs 1t
will not be deemed a bar

(1) Date of Execution

Because a contract, to be a bai, must have been executed prior to
the filing of the petition,” a question 1s frequently raised as to the date
a contract 1s deemed to have been executed ® The Board has held
that a signed agreement, which was not to become binding until coun-
tersigned by a duly authorized officer of the international union, was
executed as of the date 1t was countersigned, not before ¢ It has also
held contracts no bar where executed by an employer a month after a
petition was filed , ® where made retroactively effective, and a petition
was filed 1 day following the effective date but before the execution
date, ¢ and where dated 1 day prior to the filing of a petition but not
executed until 1 week later ®

Parol evidence as to the date of execution cannot vary the express
terms of the contiact ® But where a contract 1s made effective as of a
date subsequent to 1ts execution, the effective date rather than the
execution date 1s controlling for contract-bar purposes ™

b Coverage of Contract

To bar a petitign an asserted contract must clearly cover the em-
ployees sought in the petition ™ and embrace an appropriate unit
Thus, a contract between a union and a food store chain covering its
retall establishments was held mapplicable to a food department man-
aged by the chain for another company, under an agreement for a per-
centage of the gross receipts, and found no bar to a petition for a

o Appalachian Shale Products Co, 121 NLRB 1160 (1958) , Y ellow Cab, Inc, 131 NLRB
No 41

& vellow Cabd, Inc, above

Wackly, Inc, 131 NLRB No 65

. See Appalachian Shale Products Co , above

¢ For the converse question as to the timeliness of a petition, see the discussion, below,
p 50

% Charles Leonard, Inc, 131 NLRB No 137

% W Horace Williame Co , 130 NLRB 228

67 Nisgen Baking Corp , 131 NLRB No 90

Printing Industry of Delaware, 1831 NLRB No 135

® Lion Brand, Inc, 131 NLRB No 32

7 Buy Low Supermarket, Inc, 131 NLRB No 4

7 Yellow Oab, Inc, 131 NLRB No 41, Bell Aerosystems Co, 131 NLRB No 26

73 See Twenty fourth Annual Report (1950), p 21, for discussion of Appalachian Shale
Products 0o , 121 NLRB 1160 (1958)
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unit which included the food department employees™ Similarly, a
contract covering an employer’s meat-canning plant was held no bar
to a petition for the employelr’s can-manufactuiing plant, where the
employer had 1ejected a proposal that the contract expressly cover
both plants and there was nothing to indicate that the contract was
applied to the can-manufacturing plant ™

Although the contract in one case contained language susceptible
of the interpretation that 1t covered certain employees, the contract
was held no bax to the inclusion of these employees 1n a requested unit
since the contracting union had in fact not bargained for such em-
ployees, and the employer had unilaterally established wage rates and
working conditions for them without protest from the union ™ And
mn another case, the Board held a contract not a bar to an election 1n
a guaird umt whezre, contrary to the provisions of section 9(b) (3), the
contract umt included employees other than guards, and the contiact-
ing union admitted to membership employees other than guards™

(1) Change of Circumstances During Contsact Term

The Boa1d’s 1ules as to the effectiveness of a contiract as a bar where
changes 1n the employer’s operations and personnel complement have
occurred during the contract term were 1eapp1aised and 1estated 1n the
General Eztrusion case,” during fiscal 1959

Applying these rules during the past year, the Boaid held contracts
no bar where at the time the parties sought to include future employees
of a new plant, and amended their contract, the new plant was in-
complete and without an employee complement,’™ where at the time
the contract was executed the new plant was not 1n operation with a
substantial and representative force,”™ and where new operations were
not mere normal accretions to the units covered by the contiracts®
However, the permanent transfer of employees from one warehouse
to another covered by a contract was held not to remove the contract
as a bar since the current operations of the watehouse covered by the
contract were substantially the same as 1ts operations at the time the
contract was executed, and there had been no substantial increase 1 its
personnel # Similarly, a contract covering employees at plants then
1n operation as well as at a future contemplated location to which all
employees were later transferred, withont change in the chaiacter of

3 Bargamn Osty, US A ,Inc, 131 NLRB No 104

7 Libby, McNeill & Libby, 130 NLRB 267

™ Tongg Publishing Co , Ltd ,131 NLRB No 31

% Watchmanitors, Inc, 128 NLRB 903 See also above, p 37, and below, p 54

7 General Extrusion Co, Inc, 121 NLRB 1165 (1958) See Twenty-fourth Annual Re
port (1959), pp 21-22, Twenty fifth Annual Report (1960), pp 28-29

8 Bzura Chemical Co, Inc, 1290 NLRB 929

™ Lsbby, McNesll & Lbby, 130 NLRB 267

& See, ez, Morgan Transfer & Storage Co, Inc, 131 NLRB No 173, Buy Low Super

market, Ino , 181 NLRB No 4, Houck Transport Oo , 130 NLRB 270
8 Jones & Laughlin Steel Oorp , 130 NLRB 259
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their jobs or functions, was held a bar to a petition for the employees
at the new location #

(a) Prehire contracts and section 8(f)

It 1s the Board’s established rule that a contract executed before any
employees were hired 1s not a bar® During the past year, the Board
had ocecasion to consider for the first time the effect upon this rule of
that portion of recently enacted section 8(f) ®¢ which prowvides that
1t shall not be an unfair labor practice for an employer engaged pri-
marnly in the building and construction industry to make a prehiie
contract under certain circumstances ®* Noting that section 8(f) it-
self provides that any such agreement shall not be a bar to a petition
filed pursuant to section 9(c), 1t held such a prehire contract no bar
to a petition %

(b) Execution of new contract after increase 1n personnel

A contract executed before a substantial increase in personnel 1s a
bar only 1f at least 30 percent of the work force employed at the time
of the hearing was employed at the time the contract was executed,
and 50 percent of the job classifications 1n existence at the time of the
hearing were 1n existence at the time the contract was executed *
However, after a contract 1s removed as a bar because of changes in
the employer’s operations, an amendment thereto, or a new agreement,
embiacing the changed operation will, subject to the 1ules relating
to premature extension,® serve as a bar to a petition filed after its
execution ® Thus, 1n one case,” a new contract executed duiing the
term of a prior contract was held a bar where the prior contract would
not have been a bir under the Board’s rules because of an expanded
unit—Iless than 30 percent of the complement employed at the time
the new contract was executed was employed at the time the old con-
tiact was executed ® The Board pomted out that in announcing its
1ule 1n General Extrusion® that a contract will not bar an election
1f executed prior to a substantial increase 1in personnel, it intended to
perm1t contracting parties to correct their existing contracts by ap-

8 Poremost Appliance Corp , 128 NLRB 1033

8 General Extrusion Co , Inc, above

8 Sec 8(f) was added by the Labor-Management Reporting and Disclosure Act of 19739,
enacted Sept 14, 1959, and became effective 80 days thereafter

& See also below, p 100

8 8 8§ Burford, Inc,130 NLRB 1641

87 General Extrusion Oo , Inc, above

8 See below, p 51

% General BExtrusion Co ,Inc, 121 NLRB 1165

% Foremost Applhance Corp, 128 NLRB 1033

o For premature extension aspect of case, see discussion below, p 52
%2121 NLRB 11635, 1167
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propriately rewiiting those defective as a bar under 1its 1ules,”® and
that such a corrected contract would operate as a bar for a reasonable
term It also observed that while the General Ewtrusion rule®
speaks 1n terms of the percentage of expansion as of “the time of the
hearing” 1t would apply the expanding unit formula to the situation
m this case “as of the time the new contract was executed ”

(c) Changed ownership

The assumption of the operations by a puichaser in good faith who
has not bound himself to assume the bargaining agreement of the
prior owner of the establishment removes the contract as a bar®® To
be a bar, the assumption of the prior contract by the new employer
must be express, and 1n writing ° Thus, a contract was held no bar,
notwithstanding a successorship clause that 1t would be binding upon
the parties, “their successors, administrators, executors and assigns,”
where the new employer did not agree to assume 1t ®* However, where
a new owner entered mto an agreement with a umon to retan the
existing work force, and to adopt “all of the terms, conditions, and
obligations” embodled In a contract between 1its predecessor and the
same union, the Board held that the current employer had entered
mto a new contiract which mcorporated by reference all applicable
terms and conditions of the predecessor’s contract, mcluding termi-
nation date, and barred a petition filed more than 150 days before
the terminal date of the new agreement ®

¢ Duraton of Contract

Under the Board’s present practice, a valid collective-bargaining
agreement 1s held to bar a determination of representatives “for as
much of 1ts term as does not exceed 2 years ” *® A contract with a fixed
term of more than 2 years will be treated as for a fixed term of 2
years® Where the execution date and the effective date of a contract
daffer, the 2-year period during which the contract 1s operative as a
bar 1s detetmined from the effective date rather than from the execu-
tion date? But a contract of indefimte duration 1s considered in-
effective asa bar for any period 2

83 See Delure Metal Furniture Co, 121 NLRB 995, 1001-1002 (1958)

% See above, p 42

% General Lztiusion Co, Inc, above

™ American Concrete Pipe of Hawaid, Inc, 128 NLRB 720 Sece cases cited theiein

97 Maybee Stone Co , 120 NLRB 487

98 M1d Continent Carton Oorp , 131 NLRB No 60

% Pacific Coast Assn of Pulp and Paper Mantufacturers, 121 NLRB 990 (1958) , Twenty
tourth Annual Report (1939),p 23

1 Morgan Transfer & Storage Co, 131 NLRB No 173, Arlan’s Depariment Store of
Michigan, Inc, 131 NLRB No 88, Western Farmers Assn , 128 NLRB 338

2 May Department Stores Co, 129 NLRB 21 See also Twenty-fifth Annual Report
(1960),p 29

3W Horace Williams Co, 130 NLRB 223
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Durimng the past year, the Board rejected contentions that 1t should
not apply 1ts 2-year rule to contracts entered into prior to the an-
nouncement of its new contract-bar rules m September 19584 Sim-
darly, 1t 1ejected a contention that the 2-year rule should not be apphied
to a seasonal industry, and that contracts mn such industry should be
considered a bar for two full operating seasons® The Board noted
that to adopt this latter suggestion would add an element of uncer-
tainty m the area of contract-bar law concerning the timeliness of
petitions—an uncertainty which the Board expressly attempted to
eliminate 1n 1ts most recent revision of its contract-bar rules ®

d Terms of Contract

To bar a petition, an asserted contract must contan substantial
terms and conditions of employment sufficient to stabilize the bar-
gaming relationship of the parties” In the Board’s view, “real sta-
bility 1n industrial relations can only be achieved where the contract
undertakes to chart with adequate precision the course of the bargain-
mg relationship, and the parties can look to the actual terms and con-
ditions of their contract for guidance in their day-to-day problems ” 8
Thus, contracts limited only to the recognition of a union,? “to wages
only, or to one or several provisions not deemed substantial” 2 will
not constitute a bar TLikewise, supplementary agieements which aie
merely ancillary to and dependent upon a master agieement will not
bar a petition **

(1) Union-Security Clauses

Under established Boaid rules,*? a contract will not be held a bar
1f the contiacting union lacks statutory qualifications to make a union-
security agreement, or 1f the terms of the agreement exceed the limita-
tions of the union-security proviso to section 8(a) (3) 2

‘Jay hay Metal Specialiies Corp, 120 NLRB 31, May Department Stores Co , above

8 Pickering Lumber Corp, 128 NLRB 1443 The Board also rejected contentlon that
these contracts should be held a bar because they effectunted no changes \n working con-
ditions until about 8 months after their execution, within 2 years of the petition It
nevertheless held the execution date determinatlve in these circumstances

8 Pacific Coast Assn of Pulp and Paper Manufacturers, 121 NLRB 990, 993 (1958)

7 See Appalachian Shale Products Co, 121 NLRB 1160 (1958), Twenty fourth Annual
Report (1959), p 24

8 Ibd

9 Central Coat, Apion & Innen Service, Inc, 126 NLRB 958 (1960)

10 Appalachian Shale Products Co , above Cf Jat Transportation Corp, 128 NLRB 780,
783

it See Twenty-fifth Annual Report (1960),p 30

12 See Paragon Products Corp, 134 NLRB No 86, declded after the fiscal year, over
ruling to the extent inconsistent Keystone Coat, Apron & Towel Supply Co, 121 NLRB
880 (1958) , and Twenty-fourth Annual Report (1959), pp 21-26

13 Once the contract-bar issue has been ralsed, it is the Board's policy to examine the
econtract’s union security provision on its own motion
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(a) Qualsfication of contracting union

A union can validly enter into a union-security agreement only 1f
1t 18 the majority representative of the employees 1n an appiopriate
unit, and 1f 1ts authority to make such an agreement has not been
revoked by the employees during the preceding year 1n a section 9(e)
election Before the repeal of section 9(f), (g), and (h), effective
September 14, 1959,¢ the contracting union was also required to be
in compliance with the filing requnements of that section In one
case decided this fiscal year, the Board 1ecognized a umion-security
contract as a bai to a petition filed after the repeal of the section,
although the contract was executed while 1t was still in effect by a
union which was not in compliance with 1ts filing requiiements *®

(b) Terms of union-security clause

Durmng this fiscal year, the Board continued to adhere to the Key-
stone rule *® that 1t would find no contract bar where the asseited con-
tract contained a union-security clause which— « !

(1) dad not on 1its face conform to the requiiements of the act, or

(2) had been found unlawful in an unfair labor practice proceed-
mg ¥

Where the clause did not on 1its face confoim to the slatutory re-
quirements, no extrinsic or external evidence was deemed admissible to
establish 1ts validity for contract-bar purposes ** And an accompany-
mg “savings” clause, to take effect 1f the union-secuiity clause was
found unlawful,’® o1 a deferral clause? was held not to cure 1t for
such purposes

During this fiscal year, union-security clauses found to be mvahd
on theiwr face included clauses not expressly granting old nonunion
employees 30 days to join the union,?* and a clause 1equiring member-
ship “on or before the thirtieth day,” 1ather than “on the thirtieth
day,” following the begmmning of employment 2 But the Board
found that a clause requiring new employees to join the union “on

14 Labor-Management Repoiting and Disclosute Act of 1959 sec 201(d)

18 Clayton & Lambert Mfg Co, 128 NLRB 209 The Board noted, however that it was
not passing on any possible effect 1n unfair labor proceedings of noncompliance by the
contracting union at the time the contract 1s evecuted Compare with cases clted in
Twenty-ifth Annual Report (1960), p 31, footnote 64, where the contracts were executed
and petitions filed before the repeal of sec 9(£), (g), and (h)

18 See footnote 12, above

17 See In Paragon, above, footnote 12, a Board majority, Members Rodgers and Leedom
dissenting, held “that only those contracts containing a unlon security provision which is
clearly unlawful on its face, or which has been found unlawful in an unfalr labor
practice proceeding, may not bar a representation petition

8 Aurore Gasoline Co , 128 NLRB 37

19 See Pilgrim Furniture Co , 128 NLRB 910, discussed below, p 47

20 £ P Coal Co, 130 NLRB 910 See also Keyctone Coat, Apron & Towl Supply Co,
121 NLRB 880, 884 (1958)

2 But see Paragon Products Co , above

2 Aurora Gasoline Co, above, Zanetty Riwerton Bus Ianes, 128 NLRB 1389

22 Atlas Shower Door Co ,131 NLRB No 2
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or after” the 30th day following their employment, and nonunion
mcumbent employees to join “on or after” the 30th day following the
contract’s execution, did not 1emove the contract as a bar, although
the model clause 1n the Keystone case, above, did not contain the “on
or after” language? In the latter case, the Board also found pro-
visions that the shop steward and shop committee shall be elected
by union members in the plant, that only the shop steward may par-
ticrpate 1n the discussion of grievances during working hours, and
that “no member of the Union shall be 1equired to work under any
condition which may be or tend to be unsafe or injurious to his
health,” were not discrimmatory against nonmembers, and did not
exceed permissible limits

On the other hand, although a umon-security clause in one case was,
on 1ts face, consistent with the requirements established 1n the Key-
stone case, above, the Board held the contract no bar upon the basis
of the contracting parties’ admission that 1t was actually executed on
October 11, 1960, rather than on September 27, 1960, the effective and
execution date indicated 1n the contract > In view of this admission,
the Board found that the clause, though valid on 1ts face, did not in
fact grant old nonunmon employees and employees hired between Sep-
tember 27 and October 11, 1960, the requisite 30-day grace period m
which to decide whether to join the union and, therefore, exceeded
the permissive limits of the statute

(2) Checkoff Clauses

Section 302(c) (4) of the act permits the deduction of union dues
from the wages of employees provided “the employer has received from
each employee, dbn whose account such deductions are made, a written
assignment which shall not be irrevocable for a period of more than
one year, or beyond the termination date of the applicable collective
agreement, whichever occurs sooner ¥ Under the Board’s rules a con-
tract 1s not a bar 1f 1t contains a checkoff clause which does not on 1ts
face conform to section 302 of the act 2* Last year, a Board majonty
held that a checkoff clause which requires an employee to give written
notice to both the employer and the union to effectuate the revocation
of a checkoff assignment does not constitute such an impediment to an
employee’s freedom of 1evocation as to defeat a contract as a bar *

% Oharles Leonard, Inc, 131 NLRB No 137, footnote 3 'The Board noted, however, that
it did not pass upon the clause’s ‘“‘efficacy as a union-security provision”

% Hoechst Chemical Corp , 131 NLRB No 21

= Keystone Coat, Apron & Towel Supply Oo , 121 NLRB 880, 885 (1958) , Twenty-fourth
Annual Report (1959), p 26

2 Boston Gas Co, 130 NLRB 1230, modifying upon reconsideration a panel declsion in
129 NLRB 369 Member Fanning, concurring in the result, concluded that the application
of the Keystone rule to checkoff provisions does not effectuate the policles of the act
Member Jenkins, also concurring in the result, found Felter v Southern Pacific Co, 359 U
326 (1959), upon which the panel had relied, inapplicable Member Kimball dlssented
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(3) “Hot Cargo” Clauses

Section 8(e) of the act, which became effective November 13, 1959,
makes 1t an unfair labor practice for any union and employer, except
m certamn aspects of the construction and the apparel and garment
mdustries,® to enter mto a “hot cargo” agreement—an agreement
whereby the employer agiees to cease or reframn from handling the
products of any other employer, or to cease doing business with any
other person #® It also provides that any contract “entered into here-
tofore or hereafter containing such an agreement shall be to such ex-
tent unenforcible and void ” In three cases during this fiscal year,»
the Board had occasion to consider for the first time the effect of a
“hot cargo” clause upon a contract as a bar to a petition not mvolving
the construction or garment industries In each of these cases, the
“hot cargo” clause mnvolved was held to remove the contract as a bar,
although 1 one case the contract was executed before the enactment
of section 8(e)™ and 1n two cases the contracts contamed “savings”
clauses ® “

In the first of these cases, Pilgrim Furniture Co, Inc ** a Board
majority ** held that a contract containing a “hot cargo” clause—
providing that upon notice from the union the employer would not
pwchase materials from any company which has a bona fide labor
dispute with the unmion—was no bar to a petition, although 1t was
executed before the enactment of section 8(e) and contained a “sav-
mgs” clause ® The majority reasoned that to hold such a contract a
bar would be “giving force and effect to such clauses despite the ex-
press statutory language that they are unenforcible and void” In
1ejecting the contention that since 8(e) invahdates a contiact only to
the extent 1t contamns a “hot cargo” clause i1ts remaining provisions
should be deemed a bar, the majority pointed out that such an argu-
ment would be equally applicable to contracts containing invald
union-security provisions, but that the Boaid has consistently held
such 1nvalid union-security agreements no bar smece 1its decision 1n the
Hager Hwmnge case,® and expiessly rejected this argument in the

~ Sec 8(e) was added bv the Labor-Management Reporting and Disclosure Act of 1989,
enacted Sept 14, 1959, and became effective 60 days thereafter

33 These exceptions are contained in the provisos to the section

2 For the unfair labor practice aspects, see the discussion, below, pp 140 and 142

w0 Pilgrim Furnmsture Co, Inc, 128 NLRB 910, American Feed Co, 129 NLRB 3821,

Calorator Mg Corp, 129 NLRB 704
5 Pilgrim Furniture Co , Inc, above

%3 Pilgrim Furniture Co, Inc, above, American Feced Co , above But see Food Haulers,
Inc, 136 NLRB No 46, which reversed the Pilgrim case after the fiscal jear

Above

% Former Chairman Leedom and Member Fanning dissenting

8 The clause provided that in the event any Federal or State law or regulation or final
decision of any court or board having jurisdiction affects any provision or practice of the
contract, the contract shall be amended to comply therewith, otherwise the contract shall
continue in full force and effect

3 ¢ Hager & Sons Hinge Mjg Co, 80 NLRB 163 (1948)
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1ecent Kl eystone case® In this respect, as well as in respect to savings
clauses which are not 1ecognized as curing for bar purposes otherwise
invalid union-security provisions,® the majority perceived no reason
to apply a different 1ule when a proscribed “hot cargo” clause 1s in-
volved ® As to the fact that the contract was executed before the
enactment of section 8(e), the majority noted that 1t was not dealing
with a possible retroactive application of the section to the execution
of the clause, but rather with the present effect to be given that clause
after 1t has been rendered unenforceable and void by the enactment
of section 8(e)

Similarly, 1n another of these cases,** a Board panel held that a
(lause which excluded from the employees’ “job duties, course of
employment or work” any wotk “on goods, products or materials
coming from or gomng to the premises of an Employer wheie there
1s any contioversy with a Union” was a “hot cargo” clause violative
of section 8(e), and removed the contract as a bar, despite a savings
clause And 1n the third case,’ a panel held a contract provision that
“[1]n the event the Employer discontinues any of his manufacturmg
processes and sub-lets this work to another firm the work
will be perfoimed by a firm under contract with an International
Union, 1f available and comparable 1n quality,” was also a “hot cargo”
clause violative of section 8(e), and 1emoved the contract as a bar
fo an election

e Changes 1n Identity of Contracting Party—Schism—Defunctness

The basic rules as to whether a contract will be denied as a bar
because of a sghism 1n the ranks of the contiacting union, or because
the union 1s defunct, were stated 1n the Hershey Chocolate case ** dur-
ing fiscal 1959 Applying these rules during this past year, the
Boaid held that a schism did not exist in the circumstances of one
case, and that the contract was a bar, notwithstanding “disaffihation
action’ at a duly constituted meeting of the contracting union held
for the puipose of disaffiliating therefrom and affiliating with the peti-
tioner >* ‘The Board observed that after such “disaffilhation action,”

" 121 NLRB 880, 884-885 (1958)

8 See The Schnadig Corp , 123 NLRB 1934 (1959)

® Member Fanning wns of the opinton that the provision here did not restrain or coerce
the emplovees in their selection or refraining from selecting a bargaining representative
and, therefore, did not raise a conflict between the policles set forth in sec 1 of the act—
between stability of the collective bargaining relationship and the freedom of employees
to select o bargaining representative—to Justify setting aside the contract and the
contract-bar rule Former Chairman Leedom dissented solely on the basis of the fact
that the contract was executed before the enactment of sec 8(e)

© American Feed Oo , 129 NLRB 321

4 Calorator Mfg Corp, 129 NLRB 704

4 Hershey Chocolate Corp, 121 NLRB 601 (1958), Twenty-fourth Annual Report
(1959), p 27 See also Twenty-ifth Annual Report (1960), p 32

42 Clayton & Lambert Mfg Oo ,128 NLRB 209
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new officers were appointed i the contracting union, meetings of that
union were held, and the unmon continued to admimster the contract
Tt noted, moreover, that the record did not show “that there exists
n the international union a basic intraunion conflict over policy
lesulting 1n a cisruption of existing mtraunion 1ielationships,” as
requied to constitute a schism

f. Effect of Rival Claims and Petitions, and Conduct of Parties

Under the Board’s rules, as 1evised 1n the Deluze Metal Furniture
decision ** during fiscal 1959, an asserted contract may not bar a pres-
ent election 1n certain situations because of a timely rival claim o1
petition, or the parties’ conduct 1egarding their contract

(1) Substantial Representation Claims

The Board will deny contract-bar effect to collective-bargaming
agreements executed at a time when the employer was confronted with
a substantial, as distinguished from an unsuppqrted, 1epiesentation
claim

Geneially, to constitute a substantial clamm, the claim of a non-
icumbent union must be supported by a petition filed at an appro-
piriate time,** unless the nonincumbent union has 1efrained from filing
a petition 1n 1eliance upon the employer’s conduct indicating that
recognition had been granted o1 that a contract would be obtained
without an election* In one case, however. the Board held that a
nonincumbent union made a “substantial claim,” and that a contract
executed after such claim but before 1ts petition was no bar, where (1)
a week before the execution of the contract with a previously incum-
bent union, the employel entered 1nto an agreement with the petitione1
admitting that the petitioner 1epresented a majority of the employees,
and agreemng that in order to avoid any jurisdictional disputes the
petitioner would ask for an election before a specified date and the
employer would recognize whichever union won the election, and (2)
the nonincumbent’s petition was filed before the date specified in this
agreement *¢ The Board noted that although the petitioner was
neither promised nor led to believe that 1t could obtain recognition
without an election, the employer had “lulled Petitioner into a sense of
security leading 1t to believe that 1t had a commrtment that recog-
nition would not be granted and a contract would not be executed
with any union until after the results of a Board election, provided
the Petitioner would request such election before” the date specified

@ Deluze Metal Furniture Co, 121 NLRB 995 (1958) , Twenty-fourth Annual Report
(1959), pp 28-34

4 See City Oab, Inc, 128 NLRB 493

 Deluze Metal Furniture Co, above, at 998-999 (1988) , Twenty-fourth Annual Report
(1959), pp 28-29

© Qreenpoint Sleep Products, 128 NLRB 548
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It pointed out that the “avoidance of practices such as that engaged
in here was the very purpose for which the substantial claims rule was
devised ”

(2) Timeliness of Rival Petittons

To defeat a contract as a bar, a rival petition must be filed timely
m accordance with the Board’s rules 4> Generally, a petition will be
held untimely 1f (1) filed on the same day a contract 1s executed, ot
(2) filed prematurely, 222, more than 150 days befoie the terminal
date of an outstanding contract,*® or (3) filed during the 60-day “n-
sulated” period immedately preceding that date

In the case of a favorable ruhng upon a petitioner’s appeal from
a regional director’s dismissal of a petition, the filing date of the
original petition 1s controlling, not the date the Board reinstates the
petition ® And 1n the case of a petition amended at the hearing to
exclude categories of “laborers” and “janitors” from the umt, the
Board rejected the contention that the amendment substantially al-
tered the unit originally claimed and was therefore untimely, because
the petitioner acted, in part, upon assurances from the employer and
mtervenor that there was no “laborer” classification and that “jani-
tors” were always excluded from the umt as a matter of practice, and
the amendment did not substantially enlarge the chavacter or size of
the unt °°

(a) Sixty-day 1nsulated period

The Deluxe Metal 1ule, barring petitions during the 60-day perzod
1mmediately preceding and mncluding the expiration date of an exist-
mg contract, was adopted to promote industrial stability by afford-
Ing parties to afl expiring contract an opportunity to negotiate a new
agreement without the disrupting effect of rival petitions **

In determining the outer Iimits of the 60-day insulated period
1n a particular case, the Board held that a contract for a term from
March 19, 1959, to March 19, 1961, expired on March 18, 1961, and a
petition filed on January 18, 1961, was untimely filed during the in-
sulated period 2 The Board noted that, in conformity with the gen-
e1al rule of construction, a contract in effect “until’ a day certain 1s
to be construed as not including the date named after the word “untul,’
absent a specific expression to the contrary, and the word “to” 1s
synonymous with the word “untal

4 See Twenty fourth Annual Report (1959), pp 29-31

48 See, e g, Mid-Oontinent Oarton Corp, 131 NLRB No 60

© Phillips Petroleum Oo , 130 NLRB 893

5 The Marley Co,131 NLRB No 103 See algso Twenty-fifth Annual Report (1960), p 34

5t See Twenty-fifth Annual Report (1960), p 34, Twenty fourth Annual Report (1959),

pp 30-31
Hemisphere Steel Products, Inc, 131 NLRB No 13
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The Board has also held that a claim by a nonimcumbent union
prior to the insulated period unsuppported by a timely petition cannot
torestall the operation of the insulated period *

(3) Termunation of Contract

A contract ceases to be a bar to a rival petition upon its termina-
tion However, termination of a contract during the 60-day insulated
period does not render timely a petition filed during the 60-day
peiiod B¢

A contiact will be deemed terminated for contiact-bar purposes 1f
{erminated by mutual assent, or pursuant to its teims,* or 1f a notice
of termination or cancellation 1s given because of breach of a basic
contract provision ¢

(a) Automatically renewable contracts

In the case of an antomatically renewable contract—as in the case
ol a fixed-term contract—a petition 1s untimely,if filed during the
60-day insulated period preceding the contiact’s expiration date

Under piesent 1ules, automatic renewal for contract-bar purposes 1s
forestalled by—

Any notice of a desire to negotiate changes 1n a contract received by the other
varty thereto immediately preceding the automatic renewal date provided for
n the contract despite provision or agreement for ifs continuation dur-
1ng negotiations, and regardless of the form of the notice ™
The Board held that a 2-year automatically renewable contiact
which the parties agreed to extend “pending the termination of [a
1epresentation] proceeding ’ was no bar to a petition timely filed more
than 60 days but not over 150 days prior to the original expiration of
the contract *®
(4) Premature Extension of Contract

The Board adheres to the general 1ule that a prematurely extended
contract will not bar a petition which 1s timely m relation to the
origmal contiact’s tetmmal date However, in view of the Delnrnc
JMetal requirements, a petition to be timely must be filed over 60 days,
Lut not more than 150 days, befoie the original contract’s texminal
date If so filed, the petition 1s timely 1n relation to the extended
contract 5

8 City Cab, Inc, 128 NLRB 4903

% See Delure Metal Furmiture Co, 121 NLRB 995 ‘Twenty-fourth Annual Report
(1939), p 33

55 See @ O Muiphy Co, 128 NLRB 908

'8 See Twenty-fourth Annual Report (1959) p 33

5 Deluze Metal Fuirmiture Oo, above TFor the effcet of belated notice und of notlee
under modification clauses see Twent) fourth Annunl Report (19%9), pp 32-33

8 Jat Transportation Oorp , 128 NLRB 780 783

& See Twenty fifth Aonual Report (1960), p 35

616401—62—35
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A contract will be considered prematurely extended 1f during 1its
term the contracting parties execute an amendment thereto or a new
contract which contains a later terminal date ® But the extension
wi1ll not be held premature when made (1) during the 60-day wnsulated
period preceding the terminal date of the old contract, (2) after the
terminal date of the old contract, 1f notice by one of the parties fore-
stalled its automatic renewal or 1t contained no renewal provision,
or (3) at a time when the existing contract would not have barred an
election because of other contract-bar 1ules

Consistent with these rules, the Board held 1n one case that a new
contract executed by the parties midierm a previous contract was not
subject to 1ts premature-extension rules, where at the time the new
contract was executed the old contract could not operate as a bar under
the Board’s expanded unit formula ¢ The Board noted that 1t m-
tended to permit contracting parties to correct their existing con-
tracts by appropriately rewriting those detective as a bar because of
contract-bar rules, and that such a coirected contract would operate
as a har for 1ts reasonable term

5 Impact of Prior Determination

To promote the statutory objective of stability in labor relations,
representation petitions under section 9 are barred during specific
periods following a prior Board determination of representatives
Thus, according to longstanding judicially approved Board practice,
the certification of a representative ordinarily will be held binding
for at least a year® In addition, section 9(c) (8) specifically pro-
hibits the Board fiom holding an election during the 12-month period
following a valid’election 1n the same group

a One-Year Certification Rule

Under the Board’s 1-year rule, a certification 1s a bar for 1 yea1 to
a petition for employees 1n the certified unit,*® and a petition filed
before the end of the certification year will be dismissed,® except whete
the certified incumbent and the employer have executed a new con-
tract during the certification year  In that situation, the certifica-

6 Deluze Metal Furniture Oo , above, at 1001-1002

a I'td

@ Foremost Appliance Corp, 128 NLRB 1033 Tor a discussion of the expanded umt
aspect of this case, see above, pp 41-42

& Cf Wood Conversion Co, 125 NLRB 785 (1959)

ot See Ray Brooke vy NLR B, 348 US 96 (1954)

o Kimberly Clark Corp, 61 NLRB 90 (1945)

® Centr-0-Cast & Engincering Co , 100 NLRB 1507 (1952)

% Ludlow Typograph Co, 108 NLRB 1463 (1954) , Nineteenth Annual Report (1954)
p 85, Twenty first Annual Report (1956), p 49-50 See also The GQreat Atlantic
Pacifir Tea Cn 127 NLRR 252, footnote 5 (1059) , Twentv-ifth Annual Report (1960)
p 36
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tion year 1s held to merge with the contract, the contract becoming
controlling with respect to the timeliness of a rival petition

Absent unusual circumstances, a Board certification 1s binding on
a “successor” employer, without the requirement of express adoption
However, where following a Board certification a small portion of
the certified umit was splintered from the laiger part of the unit and
put 1 mmdependent operation under a different company, the Board
held the certification no bar to a petition for this relatively small seg-
ment of employees, as they had been effectively separated for umit
purposes from the other employees covered by the certification

b Twelve-Month Limitation

Section 9(c) (3) prohibits the holding of an election n any bargan-
img wmit or any subdvnsion m which a valid election was held during
the preceding 12-month period The Board gives the same effect to
elections conducted by responsible State agencies as to Boaid-con-
ducted elections, where they afford the employees mnvolved an oppor-
tunity to express their true desires as to a collective-bargaining agent
and are not attended by irtegularities ’* Under this policy, a Board
majority sustamned a regional director’s dismissal of a petition be-
cause of a recent election held under the auspices of the Virgin Is-
lands Commuissioner of Agiiculture and Labor in the proposed bar-
gamming umt? In giving the Virgin Islands election the same effect
as an election under section 9, the majority noted that although the
challenge procedures of the Virgin Islands did not conform to the
Board’s, the parties voluntarily participated i the election and the
election was conducted without substantial deviation from due process
1equirements

It has been the Board’s view that section 9(c) (3) only prohibits the
holding of an election during the proscribed period, but does not re-
quire the Board to dismiss any petition filed during the 12-month
period as untimely However, 1ecogmzing the desizability of estab-
Iishing specific periods for the timely filing of petitions, the Board
has adopted the policy that petitions filed moie than 60 days before
the expiration ot the statutory 12-month period will be dismissed
forthwith ™

% See, eg, Ray Brooksv NLRDB, 348 US at 97 98 (1954)

® American Concrete Pipe of Hawan, Inc, 128 NLRB 720

7 See Bluefield Produoe & Provision Co, 117 NLRB 1660, 1663 (1957) , Olin AMathieson
Chemacal Corp , 115 NLRB 1501 (1956)

71 West Indian Co, 129 NLRB 1203, Member Kimball dissenting

7 See Vickers, Inc, 124 NLRB 1051, 1052-1053 (1959) , Twenty-fifth Annual Report
(1960), pp 36-87
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6. Unit of Employees Appropriate for Bargaining

Section 9(b) requires the Board to decide 1n each representation
case whether, “in order to assure to employees the fullest freedom
In exercising the rights guaranteed by this act, the umit appiopriate
for the purposes of collective bargaining shall be the employer umit,
craft unit, plant unit, or subdivision thereot *

The broad discretion conferred on the Board by section 9(b) mn
determining bargaiming units 1s, however, limited by the following
provisions

Section 9(b) (1) prohibits the Board fiom deciding that a unit 1n-
cluding both pirofessional and nonprofessional employees 1s appio-
priate unless a majority of the professional employees vote for m-
clusion 1n such a mixed unmt ™

Section 9(b) (2) prohibits the Board trom deciding that a proposed
craft unit 1s 1appropiiate because of the prior establishment by the
Board of a broader unit, unless a majority of the employees in the
proposed craft unit vote against separate representation ™

Section 9(b)(3) prohibits the Board from establishing units n-
cluding both plant guards and other employees o1 fiom certifying a
labor orgamization as representative of a guard unit, 1t the labor
orgamzation admits to membership, o1 1s affiliated, directly o1 1n-
directly, with an organization which admits, nonguard employees

Section 9(c) (5) prohibits the Board from establishing a bargan-
ing umt solely on the basis of extent of organization

The Board adheres to the practice of declining to certify a umit
composed of a single employee ™

The following segtions discuss the moire 1mportant cases decided
during fiscal 1961 which deal with factors generally considered mn
unit determinations, particular types of units, and treatment ot pai-
ticular categories of employees ot employce groups

73 Unit determinations also have to be made In refusal-to-bargain cases, as no violation
of the relevant section of 8 (a) or (b) can be found unless the bargalning representative
involved had a majority status in an appropriate bargaining unit at the time of the alleged
refusal to bargain

™ See Longs Stores, Ino, 129 NLRB 1495, Westinghouse Electric Corp, 129 NLRB 846,
where the Board directed a separate election for the professional employees even though
they had, on a prior occasion, been afforded the opportunity to vote for inclusion in a
mixed unit

™ For the application of rules governing the establishment of craft units, see below,
pp 55-57

70 See Watchmanitors, Ino, 128 NLRB 903

7 See Hot Shoppes, Inc, 130 NLRB 144, Member Fanning dissenting

78 See Foreign Car Oenter, Ino, 120 NLRB 319, where the Board dismissed a refusal-to-
bargain complaint because bargaining would have been with a representative for a one-
man unit In Al & Diok’s Steak House, Inc, 129 NLRB 1207, the Board dismissed a
petition for an expedited election under sec 8(b)(7)(C) because the unit was comprised
of only one employee
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a General Considerations

The appropriateness of a bargaining unit 1s primarily deteimined
on the basis of the common employment interests of the group in-
volved In making unit determmations, the Board also has con-
tinued to give particular weight to any substantial bargaimning history
of the group ™

Extent of organization may be a factor but, under section 9(c)
(5),1t cannot be g1ven controlling weight

The Board has consistently held that jurisdictional or other limita-
tion concerning classifications of employees 1n no way restricts the
Board m its determination of the appropriateness of a bargaimning
unit 8°

It 1s the Board’s practice to appiove consent-election agreements
unless they contain provisions which contravene the statute or estab-
lished Board policy, even though the Board might not have found
the umt stipulated therein appropriate had the case been contested
before 1t on 1ts me1its However, such consent afreements cannot de-
stroy a umt previously found approptiate 5

b Craft and Quasi-Craft Units

The Board has continued to apply the Amerwcan Potash rules 3 1n
passing on petitions for the establishment of craft units, or the sev-
erance of craft or craftlike groups from existing larger umts Under
these rules (1) A craft unit must be composed of true craft em-
ployees having “a kind and degree of skill which is normally acquired
only by unde1 going a substantial period of apprenticeship or compaza-
ble tramning”; (2) a noncraft group, sought to be severed, must be
functionally distinct and must consist of employees who, “though lack-
g the hallmark of craft skill,” are “identified with traditional trades
or occupations distinct from that of other employees .  which have
by tradition and practice acquired crafthike characteristics”, and (3)
a representative which seeks to sever a craft or quasi-craft group
tiom a broader existing unit must have traditionally devoted itself to
serving the special intexcsts of the type of employees involved

™ See, e g, Republic Steel Corp, 131 NLRB No 107, Grand Rapids General Motors, 131
NLRB No 63, where the Board dismissed the request for 2 single-plant unit because of the
controlling multiplant bargaining history, although three Intervening consent elections for
a single-plant unit were held

® Maybee Stone Co, 120 NLRB 487, Minnesota Minmg & Mfg Co, 129 NLRB 789

& Grand Rapids General Motors, above, where the Board held that Intervening single-
plant consent electlons did not destroy the previously established multiplant unit

8 American Potash & Chemical Corp, 107 NLRB 1418 (1954) , Nineteenth Annual Re
port (1954), pp 8841
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(1) Craft Status

Craft status and the consequent right to separate representation
was recognized 1n one case # mvolving both welders and experimental
mechanics who were highly skilled welders, because they were engaged
1n the same 1ndustry as the welders found to be craftsmen in Hughes
Awcraft® and exercised duties and skills similar to those of the
welders in that case Pomting out that the smaller group of exper:-
mental mechanics, who were employed 1n a previously unrepresented
department, may not be merged with the lairger unit of welders, who
were previously represented in the existing production and mainte-
nance unit, without a self-determination election, a Board majority
dismissed the petition, since a unit of welders excluding the exper:-
mental mechanics would include only a segment of the employer’s
welders, and the petitioner’s showing of mnterest did not cover exper:-
mental mechanics

In another case, cabinetmakers at a department store were held by
a majority of the Board to constitute a craft group appropriate for
separate representation because they exercised the skills generally
attributed to cabinetmakers—an occupation broadly recognized in
industry as entailing a high form of skill-—and they utilized in then
work the traditional tools of the carpentry craft® However, finish-
ers, furniture road servicemen, and benchmen were held in the same
case to have no craft status In none of the latter classifications
were the employees required to serve any apprenticeship or formal
training  Although they had long employment in their jobs, the
Board majority was not convinced that upon attainment of job pro-
ficiency they pgssessed and exercised the high degree of manual
dexterity and judgment necessary to qualify as true craftsmen Nor
were they held to be a functionally distinct department severable
within the narrowly confined criteria of American Potash

The Board dismissed a petition for severance of papercutters i 2
setup paper box department because the papercutters were held to
have no craft status® They did not exhibit the range of skills, the
long period of training, or the high degree of judgment and manual
dexterity required for severance on a craft basis

(2) Craft and Departmental Severance

As heretofore, severance of true craft groups, or functionally
distinct and homogeneous traditional departmental groups, from

8 Aerojet General Corp, 129 NLRB 1492, Members Fanning and Kimball dissenting

8 Hughes Aircraft Co, 117 NLRB 98 (1937)

88 For discussion of showing of interest aspect, sce above, p 33

8 }May Department Stores Co, 129 NLRB 21, Member Rodgers dissenting

s N Burt Co, 130 NLRB 1115, Members Fanning and Kimball dlssenting in other
respects
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existing laiger groups was permitted whete the American Potash 1e-
quirements were met, including the requirement that the severance
petitioner qualify as the “tiaditional 1epresentative” of the group %8

In one case, a majority of the Board held that a union cannot, in
the same proceeding, seek to sever a craft group from a production
and maintenance unit and, simultaneously, seek to represent the pro-
duction and maintenance employees®® Similarly, 1n another case, the
Board held that a union seeking to 1epresent a functionally distinct
and homogeneous departmental group cannot, in the same proceeding,
simultaneously request 1epresentation for a production and main-
tenance group.®

Regarding the “traditional representative” requirement in severance
cases,” a panel majority dismissed a unon’s petition for severance of
garage mechanics from an existing production and maintenance unit
of bakery employees because the petitioner failed to sustain 1ts burden
of showing that it was a traditional representative of garage me-
chanics as required by the Amercan Potash rule®® Although recog-
nmzing the fact that the union represented untold numbers of garage
mechanies, the majority noted that “the fact that & union may repie-
sent many employees m the same classification as those sought to be
severed as a craft 1s not proof in 1tself that the union has devoted itself
to serving the special inte1 ests of such employees ” 92

Adhering to the policy stated in the Amercan Potush case, the
Board has continued to perrmt severance where otherwise proper,
11espective of any degree of integration of the employer’s operations %

8 Severance must be coextensive with the cxisting bargalning unit Thus, severance of
tool and dle employees on a single-plant basis from an existing multiplant unit was held
inappropriate Grand Rapids General Motors, 131 NLRB No 63

®F N Burt Co, 130 NLRB 11135, Members Fanning and Kimball dissenting The
majoiity required the unfon to elect between the craftsmen and the other employe¢es, and
permitted the union to engage in only one clection

® Sechick Inc 130 NLRB 1501, citing # X Buit Co

9 The “traditional representative” test applies only where sevérance of a craft or tra
ditlonal department from an existing broader unit is requested Thus, the Board held
that this test is not applicable where 2 craft or departmental unit has once been severed
from a production and maintenance unit and has, since then, developed its own bargaining
history Industrial Rayon Corp, 128 NLRB 514, set aside in 291 F 23 809 (C A 4)

9 Nissen Baking Corp, 131 NLRB No 90 Member Rodgers dissenting

® For further discussion of the qualifications of craft representatives see above, pp
38-39

# Above, footnote 82

% See, e g, Lord Baltimore Press, Inc, 128 NLRB 334, Mallinckrodt Chemical Works,
Urantum Div, 129 NLRB 812 1In both cases the Board acknowledged, but expressed
disagreement with, the decision of the court of appeals in NLR B v Pittsburgh Plaete
Glass Co, 270 I 2d 167 (CA 4) Member Fanning, who did not participate In the
Lord Baltimore cnse, concurred in the Mallinckrodt case but found it unnecessary to pass
upon the question whether in a highly integrated plant he would adhere to the Board s
holding 1n American Potash, and further expressed his opinlon that fn light of the decision
of the court in the Pitisburgh Plaie Glase case, a thorough reexamination of the American
Potash case 18 required
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¢ Multiemployer Units

Questions 1egarding the appropriateness of multiemployer units
were again presented in a number of cases In determining whether
requests for such a umt should be granted, the Board has continued
to look to the existence of a controlling bargaining history, and the
intent and conduct of the parties.

The Board had occasion during the past year to restate the principle
that a single-employer unit 1s presumptively appropriate, and that to
establish a contested claim for a broader unit, a controlling history
of collective bargaming on a broader basis must be shown ® It was
again pomted out that an essential element for a multiemployer umt
18 an unequivocal manifestation by the individual employers of a
desire to be bound 1n futuze collective bargaining by group rather than
indivadual action *

Heretofore, 1n a number of cases where a multiemployer bargaining
history with respect to one category of employees was not controlling
as to other employee categories, as to which there was no bargaining
history, a single-employer unit of the latter employees was found
appropriate ®® But 1n these cases, the single-employer units consisted
of employee categories which had internal homogeneity and co-
hesiveness and could, therefore, stand alone as appropriate units
However, 1n two cases during the year, the Board found that the
employees sought were “a miscellaneous grouping of uniepresented
employees lacking any internal homogeneity or cohesiveness,” and that
separate residual units of such employees were therefore mappro-
priate ®® The Board pointed out that in order for the proposed units
to be residual they would have had to be coextensive with the multi-
employer umt since, otherwise, they would constitute only a segment
of the residual group

An employer may withdraw from multiemployer bargaining and
thereby reestablish his employees in separate appropriate umts A
single-employer unit will be deemed appropriate mn such circum-
stances when “the employer, at an appropriate time, manifests an
mtention to withdraw from group bargaining and to pursue an 1n-

% Jokn Breuner Co, 120 NLRB 304, Grealer 8t Louis Automotive Trimmers & Up
holsterers Assn , 131 NLRB No 11

9 Morgan Linen Service, Inc, 131 NLRB No 58, Northern Nevada Chepter, National
Blectrical Contractors Assn, 131 NLRB No 74, where nonmembers of an employer asso-
clation were excluded from a multiemployer unit because their signed letter of assent
agieeing only to be bound by the nssoclation's contract did not contaln a clen1, express
grant of authority to the association to represent the signers of the letter in collective
bargaining

% See, e g, Joseph B Seagram & Sons, Inc, 101 NLRB 101 (1952) , Continental Baking
Co, 109 NLRB 33 (1954)

% The Los Angelcs Statler Hilton Hotel, 129 NLRB 1349 Holiday Hotlel, 131 NLRB
No 20
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dividual course of action with 1espect to its labor 1elations ™ Ap-
plying this test, the Board found separate single-employer units ap-
propriate where, following a breakdown 1n associationwide negotia-
tions, individual employers abandoned g1oup bargaining, did not pay
dues or assessments to the association—resulting 1n automatic termi-
nation of membership under the association’s bylaws—and indicated
their desire to puisue an individual course of action by executing con-
tracts on a single-employer basis *

In another case, the Board held that employers had not timely or
effectively withdrawn their authority fiom an employer association
Lo represent them, because their attempted withdiawal occuried either
after the commencement of multiemployer negotiations for an agree-
ment o1 after the signing of the agreement, and their adoption ol
this agreement showed that they did not mntend to embatrk on a course
of independent bargaining *

d Production and Maintenance Units

b Y

In the past, the Board has followed the policy of permitting the
separate 1epresentation of maintenance employees 1n the absence of
a bargaining history for production and maintenance employees *
During this fiscal year, a Board majority in the American Oyanamad,
case® vacated an earlier decision in the same case® which held
that wheie one umion seeks all the production and mantenance
employees 1involved and another unit seeks only a maintenance unit,
the broader unit alone 1s appropiiate, notwithstanding the absence
of a bargaining lhistory on the broader basis Upon 1econsideration,
the Board majority found nothing in the 1ecord here to show that
“the Employel’s operation 1s so integiated that maintenance has
lost its 1dentity as a function separate from production, and that
maintenance employees are not separately identafiable,” and directed
self-determination elections in (1) a maintenance voting gioup, and
(2) a production voting group The majority pointed out, however,
that the absence of a more comprehensive bargamning history would
not necessarily establish the appropriateness of a maintenance unit,
and that the Board will “continue to examine on a case-by-case basis
the appropiiateness of separate maintenance department units, fully
cognizant that homogeneity, cohesiveness, and other factors of sepa-

1 Cooks, Waiters £ Waitresses Union, Local 327 (Greater Peoria Restaurant Assn ), 131
NLRB No 33

2 Itnd

3 Northern Nevada Chapter, Nationel Electrical Contractors Assn , 181 NLRB No 74

¢ See Armstiong Cork Co, 80 NLRB 1328, Allied Chemical £ Dye Corp, 120 NLRB 63,
67, and cases cited therein

5 American Cyanamid Co, 131 NLRB No 12§, Member Rodgers dissenting

8 Amerfcan Cyanamid Qo, 130 NLRB 1 former Chatrman Leedom and Moemher Fapning
dissenting
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1ate 1dentity aie being affected by automation and technological
changes and other forms of industrial advancement ” ¢

Heretofore, 1t was the Board’s policy to reject party stipulations for
units confined to production employees in all industries except the
garment indust1y ” During the past year, the Board reversed its past
practice of giving effect to such stipulations mn the garment industry
where there was no history of bargaining ® It held that there are no
special circumstances peculiar to that industry to warrant this excep-
tion, and found a unit of production and maintenance employees alone
appropiiate

e Dual Function Employees

With respect to the unit placement of an employee who performs
dual functions for an employer, a Board majority announced a new
test for all cases, namely, “whether an employee sought to be m-
cluded 1n a proposed unit 1s primarily engaged in, and spends the
major portion of his time, 1e, more than 50 percent of his time,
performing tasks or duties alike or similar to the ones performed by
the other employees in the requested unit ”°® Under this rule, only
employees engaged more than 50 percent of their time m such like tasks
or duties will be included 1n the 1equested unit and eligible to vote m
an election conducted 1n such unit °

f Individuals Excluded From Bargaiming Unit by the Act

A baigaming unit may mnclude only mndividuals who ate “em-
ployees” within the meaning of section 2(3) of the act The major
categories expiessly excluded from the term “employee” are agricul-
tural laborers, independent contractors, and supervisors In addi-
tion, the st‘.ututor_;~ definition excludes domestic servants, or anyone
employed by his parent or spouse, or persons employed by an em-
ployer subject to the Railway Labor Act or by any person who 1s not
an employer within the definition of section 2(2) **

The statutory exclusions have continued to 1equire determinations
as to whether the employment functions or relations of particular em-
ployees precluded thei inclusion 1 a proposed bargaining unit

% See also Warner-Lambert Pharmaccutical Co, Inc, 181 NLRB No 171

7 See Dove Mfg Co, 128 NLRB 778, and cases cited therein

s Ind

® Denver Colorado Springs-Puchlo Motor Way, 120 NLRB 1184, Mcmber F inning dissent
Ing The Ocala Star Banner, 97 NLRB 384 (1951) and other cases permitting unit
inclusion of employces spending less thin a major portlon of their time in such tasks
were specificnlly overruled

10 Ag to voting cligibility see below, p 68

1 See nbove, p 22, footnote 1 See also, eg Gerontmo Service Co, 129 NLRB 366,
where the Board had occasion to deternine whether a particular companv was an “cm
plover” in vlew of the authoritv of an Armjy contracting officer to effect the dismissal of
employees , and Laundry, Dry Cleaning & Dye House Workers’ Intl Union Local 26, 129
NLRB 14406, where the Board found office clericils for a loeal unifon’s welfare and pension
trusts to be emplovees of the Tocal union under the circumstinces of the cascs
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(1) Agricultural Laborers

A continuing rider to the Boaid’s appropiiation act requires the
Board to determine “agricultural laborer” status so as to conform to
the definition of the term “agricultute” in section 3(f) of the Fair
Labor Standards Act

In applying the statutory terms, 1t 1s the Board’s policy “to follow
whenever possible” the interpretation of section 3(f) by the Depart-
ment of Labor? Thus, employees engaged in the raising, butcher-
ng, packing, freezing, and distribution of raimnbow trout were held not
agricultural laboreis but “employees” 1n view of the ruling of the De-
partment of Labor that employees engaged in “fish faiming” of the
type mnvolved here are not employed 1n agiiculture within the mean-
ing of section 3(f)

Employees at a dairy farming and milk processing operation who
are regularly employed full time in pirocessing, bottling, and deliver-
ing milk and other dairy products were held not agiicultural Jaborers 4
On the other hand, individuals who tend cattlé, raise poultry, and
handle milk and eggs on a dairy and poultty faim were held agu-
cultural laborers under section 2(3) 1°

(2) Independent Contractors

In determining whether an individual 1s an independent, cont1actor
rather than an employee, and therefore must be excluded fiom a pro
posed bargaining unit, the Board has consistently applied the “11ght-
of-control” test ** This test 1s based on whether the person for whom
the individual performs services has retained contiol not only over
the result to be achieved but also over the manner in which the work
15 to be performed The resolution of this question depends on the
facts of each case, and no one factor 1s determinative 7

In one case the Boaid held that newpaper distributois were employ-
ces rather than independent contractors because the employer 1eserved
the right to control, when and as 1t saw fit, the manner and means, as
well as the result, of the distributors’ work®* Heie, the fact that
social security and withholding taxes were not deducted and that the
distributors owned their own tiucks and hued helpers if needed, was

12 Snale River Trout Co, 129 NLRB 41 See also Twenty fifth Annual Report, p 43

13 Snake River Trout Co, above

1 Shoenberg Furms, 129 NLRB 966 citing I A Rider & Sons, 117 NLRB 517 (1957)

1 Pine State Creamery Co , 130 NLRB 892

18 The test applies equally in determining whether the paiticular individuals may prop
erly be Included in a bargaining unit under sec 9 of the act, and where their employee
status for the purposes of the unfair lubm practice provisions of sec 8 is In 1ssue

17 Buffalo Couricr Exzpiregs, Inc, 129 NLRB 932, Lindsay Ncispapers, Inc, 130 NLLRB
680, Mohican Truching Co, 131 NLRB No 148

18 Buffalo Couricr Ezpress, Inc , above, distinguishing P @ Publishang Co, 114 NLRB 60
(1955)
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not deemed controlling However, the employer’s selection and con-
trol of the scope of a distributor’s district, 1ts provision of trucking
allowances and hability 1insurance, 1ts establishment of the price at
which papers were to be sold, its assistance 1n collections and 1n solici-
tation of new outlets and subscribers, 1ts requirement of reports on
distributors’ expenses and other reports, the advancement of ciedit,
the acceptance of “returns,” the replacement without cost of Sunday
color sections lost, stolen, or destroyed, and the texminability of the
conttact on 1 day’s notice, were found to demonstiate a substantial
measure of control over the means as well as the results of the distribu-
tors’ work Moteover, such factors indicated that the distributors’
compensation was not controlled primarily by the distiibutors’ in-
dustry or efficiency in performing the work required under the con-
tract, but was 1n substantial pairt affected by decisions and actions of
the employer Similaily, 1 two other newspaper cases, route dealers
and motor 1oute carriers were found to be employees and not inde-
pendent contractors *°

Truckdrivers who had previously been employees of a trucking serv-
1ce were held not to have become independent contractors by viitue
of individual lease agreements under which the diivers leased then
trucks and equipment from the employer 2 The Boaid held that the
leasing airangement amounted to little more than a paper or book-
keeping procedute fo1 the convenience of the employer and, in mate-
rial 1espects, the employe: retained the 11ght to control the manner and
means by which the work of the drivers was to be accomplished In
another case, individual distributorship contracts entered into by a
carbonated beverage manufacturer with 1ts driver-salesmen weie held
not to have altered”the employee status of these drivers ot converted
them into independent contractors

A news photographer was held to be essentially a small entrepreneu
1ather than a wage earner, and, therefore, an independent contractor,
not an employee of a newspaper ** Here, the photographer’s income
1epresented the difference between what he 1eceived for pictures he
was able to sell and the cost of materials Although the newspapel

19 San Antonio Light Div , Hearst Consolsdated Publications, Inc, 130 NLRB 619, Lind
say Newspapers, Inc, above, both cases eiting Buflalo Courier Express, Inc , above

20 Mohscan Trucking Co, above

N Squirt Nesbitt Bottling Corp , 130 NLRB 24

2 La Prensa, Inc, 131 NLRB No 78 Here, the Board noted the legislative history of
the 1947 amendments to the act showing the intentlon of Congress that the Board recog-
nize as emplojees those who “work for wages or salaries under direct supervision,” and as
Independent contractors those who *“undertake to do a job for a price, declde how the
work will be done, usually hire others to do the work, and depend for their income not
upon wages, but upon the difference between what they pay for goods, materials, and
labor and what they recelve for the end result, that is, upon profits” 80th Cong, 1st
Sess, H R Rep No 248, April 11, 1947, p 18 Legislative History of the Labor Manage-
ment Relations Act, 1947, vol 1, p 809

-~
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assigned him to subjects which were to be photogiaphed, 1t did not
control the manner or means by which he was to perform his work
This photographer functioned substantially, and received the same
pay, as other photographers who were admittedly “free lancers ”

In another case, “bosses” engaged by seafood processing companies
to do drag-boat fishing in company-owned and -equipped boats were
found to be i1ndependent contractors, and their fishermen ciews to be
their employees rather than the employees of the companies on the
basis of oral agreements or arrangements between the “bosses” and the
companies which were bilateral mn natuie, 1e, arived at by nego-
tiation 22

(3) Supervisors

The supervisory status of an individual under the act depends on
whether he possesses authority to act i the interest of his employer
m the matters and the manner specified in section 2(11), which de-
fines the term “supervisor ”2 An employee will be found to have
supervisory status if he has any of the authomties enumerated m
section 2(11) *

The fact that a rank-and-file employee exercises supervisory au-
thority irregulaily and sporadically 1s not alone sufficient to consti-
tute him a supervisor 2 Conversely, the meire fact that a supervisor
fails to exercise his supervisory authority does not change hus em-
ployment status fiom that of a supetvisor to that of a 1ank-and-file
employce He stil] has the power 1egaidless of 1ts nonexercise

g Employees Excluded From Unit by Board Policy

It 1s the Board’s policy to exclude from bargaining units employees
who act 1n a confidential capacity to officials who 1ormulate, deter-
mine, and effectuate the employer’s labor 1elations policies,® as well

2 Frank Aloto Fish Co and Boat Seaworthy, 129 NLRB 27 The Board found that the
hosses herc opeirate under conditions more akin to those in Alaska Salmon Industry, Ine
110 NLRB 900 (1954), than in Southern Shellfish Oo, 95 NLRB 957 (1951)

-t8ec 2(11) reads “1he term ‘supervisor’ means any individual having authority, 1n
the 1nterest of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge,
assign, reward, or discipline other employees, or respousibly to direct them, or to adjust
thelr grievances, or effectively to recommend such actlon, 1f in connection with the foie
going the exercise of such authority is not of a merely routine o1 clerfcal nature, but
requires the use of independent judgment

% See Twentyv fifth Annual Report (1960), p 45

2y I P Radw, Inc, 128 NLRB 113

o Leonard Niederriter Co, 130 NLLRB 113

2 See, e g, Twenty third Annual Report (1958), pp 41-42, and Laundry, Dry Cleaning
& Dye House Workers’ Intl Unton Local 26, 129 NLRB 1446, which involved a focal union
as an employer, and where an employee who was a membet of the employer's evecutive
committee which formulated labor relations polictes was excluded from the unit as a con-
fidential employee Compare with Cailtng Bicwing Co, 131 NLRB No 64, where a per-
sonnel assistant was held not a confidentlal employee because his status and duties had
not changed since he first assumed the duties of personnel clerk which were all of a
clerical nature, and at no time did he negotiate concerning labor relations policles or rep
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as managerial employees, 1 e, employees 1n executive positions with
authority to formulate and effectuate management policies *

Access to confidential file material has been held insufficient, 1n 1t-
self, to confer confidential status *° Nor does the fact that employees
may be entiusted with business mformation to be withheld from the
employer’s competitors, or that their woik involves cost determina-
tions which may affect employees’ pay scales, render them mana-
gerial or confidential employees **

In one case the Board rejected the contention of an international
union that its business agents were managerial employees and there-
fore should be excluded from the umt sought by the petitioner 2

h Employees’ Wishes 1n Unit Determinations

The wishes of the employees concerned, as ascertammed n self-
detetmination elections, are taken into consideration where (1) spe-
cifically requured by the act,® o1 (2) 1n the Board’s view, representa-
tion of an employee group 1n a separate unit o1 a larger unit 1s equally
appropriate,* o1 (3) the question of a group’s mclusion in an existing
unit rather than continued nonrepiesentation 1s involved

Prior to its decision 1 The Waskihe Biltmore Ilotel case *° duling
the preceding fiscal year, wheneser the Boaid directed elections among
voting groups of previously represented and previously unrepresented
employees, whom the incumbent union sought to combine, the practice
was to pool the votes ’—but only 1f the voting groups of previously
represented employees 1ejected the union, and the voting group of
previously unrepresented employees voted for the union, was there
occasion for such pooling ® In the Warkike case, a Board majority
held that-it would wo longer pool the votes in such cases, and that 1f

resent the employer in any formal grievance procedures, and Swift & Co, 129 NLRB 1391
where a garage stenographer wans found not a confidential employee, although she sub
stituted for the plant superintendent s confidential secretary about 10 percent of her time,
because she spent only a fraction of that time in work considered confidential

» See Twenty third Annual Report (19358), pp 42-43 See also Yellow Cab, Inc, 131
NLRB No 41, where taxienb dispatchers were held not to have managerial functions

G ¢ Murphy Co, 128 NLRB 908

1 Suwaft & Co, above

12 International Ladics’ Garment Worker s’ Union, 131 NLRB No 23, citing Amerscan
Federation of Labor, 120 NLRB 969 (1958) The duties and authorities of the business
agents arc substintinlly the sume a9 those of the organlsers in the American Federation
of Laho: ¢ase who were held to be nonmanazerial employeey

® See nbove, p 54

3 Sec American Cyanamad Co, 131 NLRB No 125, p 59, Member Rodgers dissenting,
Amojet General Corp, 129 NLRIB 1492, Vfembers Finming and Kimball dissenting Sece
also The Zia Co 108 NLRB 1134 (1954) Nineleenth Annuil Report (1954) pp 4243

% See, ¢ ¢, Polk Bros, Inc, 128 NLRB 330, J R Simplot Co, 130 NLRB 272 and 1283
But see D V Displays, ct al, 134 NLRB No 55 dccided after the close of the fiscal year,
w hich modified The Zia Co, 109 NLRB 312 (1934)

38127 NLRB 82 (1960), Member Panning @ssenting

5 For u description of the pooling technique, see American Potash & Chemical Corp,
107 NLRB 1418, 1427 (1954), Nineteenth Annual Report (1954), p 43

% See The Zia Co , above, Twentieth Annual Report (1955), pp 38-39

-~
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the previously represented voting group rejected the union, the previ-
ously unrepresented group would not constitute an appiopiiate unit
and remain unrepresented, notwithstanding its selection of the union *°
However, 1n one case during this fiscal year, where the unrepresented
group sought to be added to the repiesented gioup was “by far the
more nume1ious one,” a Board majority held the Wazkeks case inappli-
cable, and found that the uniepresented group here could comprise a
separate appiopiiate unit “on a residual basis,” and could, theiefore,
select 1ts own 1epresentative, even 1f the previously 1epresented group
chose anothei reptesentative or rejected representation

1 Units for Decertfication Purposes

The Board has continued to require that the umit m which the
decertification election 1s to be held must be coextensive with the
existing certified o1 1ecognized unit ** In the case of o certified multi-
employer unit, 1t held that the fact that some individual employets
had diopped out of the unit and others had joined 1t did not 1ender
mappropriate the ceitified multiemployer unit of all the employers
presently paiticipating in joint bargaining 42

Duiing the past year, in two cases involving a history of baigaining
1n a unit broader than the certified unit, the certified unit rather than
the historical broader unit was held appropriate In one of these
cases, the last certified unmit was broadened by the contiact of the par-
ties after the certification A Board majority noted that to have held
the broader contract unit controlling mn that case would have denied
the employees an opportunity to vote out a union for which they had
not voted 1n the previous election and which had been imposed upon
them as a bargaining 1epresentative ** In the other case, a Board ma-
jority held that a contract which merged a certified chemist unit with
another certified unit was not sufficient to obliterate the separate
certification of the chemists in view of the particular facts and equities
in the case

2 See also Cook Pamt £ Varmsh Co, 127 NLRB 109§ (1960) and Star Unwon Products
Co 127 NLRB 1173 (1960) But see Felwz IHalf & Brother, Inc, 132 NTRB No 135
decided after the close of the fiscal year, which overruled the Waikih: and Cool PPaint
cases

“J R Simplot Co, 130 NLRB 1283, modifying 130 NLRB 272, Member Fanning dis
senting (there were 23 employees in the previously 1epresented group and 973 employees
in the unrepresented group

4 Arlan’s Department Store of Michigan, Inc, 131 NLRB No 88, Calorator Mfyg Coip,
129 NLRB 704 See also Westinghouse Llectiic Corp , 129 NLRB 84, as to decertific ition
of a professional unit

43 Figherman’s Cooperative Agsn , 128 NLRB 62

€ Miggion Apphance Corp , 1290 NLRB 1417, Members Fanning and Kimball concurting in
the result only

@ Goodyear Tire & Rubber Co, 130 NLRB 889, Member Fanning dissenting Saen Juan

Mercantile Corp, 117 NLREB 8 (1957), discussed in Twent)-~ccond Annual Report (1952)
P 47, overruled to the extent inconsistent
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7. Units Appropriate for 8(b)(7)(C) Expedited Elections

In situations involving recognition or organization picketing, when-
ever a section 9(c¢) petition 1s timely filed—within a reasonable period
of time not to exceed 30 days from the commencement of such picket-
mg—1n accordance with the first proviso to recently enacted section
8(b) (7) (C),*®* and the Board’s Rules and Regulations pertamning
theieto,*® the Board must direct an election “forthwith” in such umt
as it finds appropriate

During the past yea:, the Board had occasion for the first time to
pass upon questions concerning the processing of petitions under sec-
tion 8(b) (7) (C) 1 Woodco Corporation 4* In that case, a majority of
the Board stated as follows

[TIhis statutory scheme contemplates that a violation of this section
[8(b) (7) (C)] may be avoided where an expedited election 18 held 1n an appro-
priate unit encompassing the employees for whom the labor orgamzation seeks
1ecognition or whom 1t seeks to organize by means of the picketing Thus, the
umt for an 8(b) (7) (C) expedited election is not necessarily the unit alleged
in the petition because 1t must as 2 mmmimum include the employees who are
mvolved 1n the picketing This requires a determination first as to which
emplovees are in fact involved in the picketing, and then a finding as to the
stnallest unit encompassing such employees which would be appropriate under
famihar Board principles Depending upon the circumstances of the case, the
appropriate unit may comprise the categories of employees involved 1n the picket-
g or 1t may be broader in scope
In the instant case, the majority found that the regional director had
apparently not made an investigation as to which employees were
mvolved 1n the picketing, “a necessary predicate for a determination
of the appropiiate unit for an expedited election,” and 1emanded the
case to the 1egional director to determine 1n the first instance the unit
appropriate for an expedited election upon the basis of an 1nvestiga-
tion of all the facts It noted that the investigation should include
such matters contained in the employer’s offer of proof rejected at
the hearmg which indicated the group of employees 1nvolved 1n the
picketing ¢

In anothe: case, involving a 1estaurant’s sole doorman, the employ-
er’s only unrepresented employee, the Board held that 1t saw no reason
to modify 1its longheld pohcy in section 9(c) (1) cases, of not directing

4 This section was added by the Labor-Management Reporting and Disclosure Aet of
1959, enacted Sept 14, 1959, and became effective 60 days thereufter

4 See the Board’s Rules and Regulations, Series 8, as amended, sees 102 75-102 77

47 129 NLRB 1188, Members Fanning and Kimball dissenting

48 The hearing officer rejected the employer’s offer of proof with respect to evidence that
(1) the petitioner hnrd demanded that the employer sign a recognition agieement for a
unit of all 1ts employces and instituted picheting the next day to compel such recognition
(2) the picheting had inflicted serious and irreparable injury vpon the employer’s business
and (3) the picketing had already continued for an unreasonable period of time when the

ingtant petition was filed, on the ground that such evidence ralsed issues germane only
to pending unfair labor practice charges
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elections 1n one-man units, for expedited elections under sections 8(b)
(7)(C) and 9(c) *° It pointed out that as the picketing union cannot,
under Board policy, be certified, because the unit involved 1s 1nappro-
priate, no election can be held, and the petition cannot serve to block
further processing of 8(b) (7) charges *

8. Conduct of Representation Elections

Section 9(c) (1) provides that 1f a question of 1epresentation exists
the Board must resolve 1t through an election by secret ballot The
election details are left to the Board Such matters as voting eligibil-
1ty, timing of elections, and standards of election conduct are subject
to rules laid down 1n the Board’s Rules and Regulations and 1n 1ts
decisions

a Votng Eligibiliy

An employee’s voting elhigibihity depends generally on his status on
the ehigibility payroll date and on the date of the election To be
entitled to vote, an employee must have worked. in the voting umt
during the eligibility period and on the date of the election However,
as specified in the Board’s usual direction of election, this does not
apply 1n the case of employees who are 11l or on vacation or temporarily
la1d off, or employees in the military service who appear in person at
the polls Other exceptions pertain to striker replacements and irregu-
lar and 1intermittent employees discussed below.

Laid-off employees are permitted to vote only 1f they have a reason-
able expectancy of reemployment at the time of the election Reten-
tion of semority rights following layoff, with no expectancy of em-
ployment 1n the near future, 1s insufficient to establish ehigibility

(1) Economic Strikers and Replacements

During fiscal 1961, the Board adhered to the principles 1t enunciated
1 the preceding year with respect to the voting eligibility of economic
strikers and permanent replacements for such strikers®? Generally,
the status of an economic striker for voting purposes 1s forfeited where
the striker obtains permanent employment elsewhere before the elec-
tion ®* In one case, the Board decided that “self-employment during
an economic strike, standing alone, does not establish that the striker
has abandoned his job with the struck employer ” 54

® Al £ Dick’s Steakh House, Inc, 129 NLRB 1207

" Tor discussion of 8(b)(7) unfalr labor practices, see below, pp 148-151

«t The Marley Co, 131 NLRB No 103

82 See Twenty-fifth Annual Report (1960), pp 46-47

3See H & M Knitting Mills, Inc, 128 NLRB 861, citing W Wilton Wood, Inc, 127
NLRB 1675 (1960)

S II £ A Knittsng Mills, luc, above However a majority of the Boird found thit
under the circumstances heie the self employment of the economic striker constituted an
abandonment of his employment, Member Jenkins dissenting In this respect

616401—62——6
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In another case, the Board restated 1its finding 1n last year’s Wilton
Wood * case that permanent replacements for economic strikers are
eligible voters 1f employed on the eligibihity and election dates 5
However, 1n a case where the stiike occuried after the direction of the
election and the established eligibility date, the Boaid viewed the
economic strike amendment to section 9(c)(3)% as requuing that
replacements be permitted to vote irespective of the eligibility period
established for other employees, and accordingly held that “perma-
nent replacements for stiikers, who 1n no event may exceed the num-
ber of strikers, are eligible to vote 1f employed on the date ot the
election ” &

(2) Irregular and Intermuttent Employees

As heretofore, voting eligibility 1 industries where employment 1s
itermittent or irregular has been adjusted by the use of formulas
designed to enfranchise all employees with a substantial continuing
mterest 1n their employment conditions and to insure a representative
vote To this end, voting eligibility was extended to laborers of a
crating and packing fiim who wotked 50 hours or more at any time
during the preceding year, ptovided the employees’ names appeared
on at least one daily payioll during the cuirent year preceding the
1ssuance of the direction of election ®® And stevedores were held el:-
gible to vote 1f their names appeaied on eight or more payiolls during
the 8-month period i1mmediately preceding the date of the direction

of election ®
(3) Dual Functuon Employees

With respect to gmployees who perform dual functions for an em-
ployer, a Board majority announced a new test applicable to then
voting eligibility as well as to unit placement TUnde: thus test, only
employees engaged more than 50 percent of their time in tasks or
duties symilar to those performed by the employees 1n the requested
unit will be eligible to vote 1n an election conducted 1n such unit

(4) Supulations and Ehigibility Lists

In the interest of expeditious handling of representation cases 1n
general, the Board will honor the stipulations of the parties which
are not inconsistent with the act o1 with Board policy In one case

%W Wilton Wood, Inc, above

8 11 £ M Knitting Mills, Inc , above

57 Sec 702, Labor-Management Reporting and Disclosuie Act of 1959, Title VII—
Amendments to the Labor Management Relations Act, 1947, as amended

8 Tampa Sand & Materral Co, 129 NLRB 1273

& T'ol-Pac, Inc , 128 NLRB 1439

¢ Hamalton Bros , Inc, 130 NLREB 2383

%t Denver Colorado Springs-Pueblo Motor Way, 129 NLRB 1184, Member Fanning dis
senting With respect to unit placement see above, p 60
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during the year, Oruzs Along Boats, Inc * the Board had directed
an election on the basis of a stipulation, entered into by the parties
at the hearmg, to mclude certain individuals m the unit On the
day of the election, the petitioner questioned the stipulation for the
first time, contending that these individuals were supervisors, and
challenged their ballots Notwithstanding the regional director’s re-
port on challenges sustaining this contention as Lo most of these in-
dividuals, a Board majority held the parties bound by the stipulation
and overruled the challenges It noted that to permit repudiation of
a stipulation under these circumstances “would give encouragement
to unwarranted and dilatory claims and would result in a lack ot
finality to Board proceedings and decisions ” ®

It 1s also the Board’s rule, established in the Norris-Thermador
case * during fiscal 1958, that parties to a consent-election agreement
are bound by an eligibility list attached to and incorporated in a
written and signed agreement 1f 1t specifically states that all eligi-
bility 1ssues 1esolved are final, unless the inclusion or exclusion of
certain employees contravenes the act or established pohicy In accord
with this rule the Board held that an employer was not precluded
from challenging the ballot of an individual on the ground that he
was a supervisor, although his name appeared on the eligibility list **
The Board noted that the Oruws Along policy described above was
not applicable heie since “that policy was intended to apply to stipu-
lations as to umt placement made at representation hearings and was
not intended to modify the policy applicable to agreements as to
eligibility made 1n consent election cases ”

b Timing of Election

Ordinarily, the Board directs that elections be held within 30 days
from the date of the direction of election But where an 1mmediate
election would occur at a time when there 1s no 1epresentative number
of employees 1n the voting unit—because of such circumstances as
a seasonal fluctuation 1 employment or a change in operations—a
different date will be selected 1n order to accommodate voting to the
peak or normal work force

In seasonal industries, 1t 1s customary to time the election so as to
occur at or neai the first peak season following the direction of elec-
tion® In the case of an expanding umnt, the election date will be

€2 128 NLIRRB 1019, Members Jenkins and Fanning dissenting

6 The majority noted that 1ts refusal to 1nvestigate the matter at this stage of the pro
ceedings was based on procedural grounds and did not necessarily mean that the Individ
vals in question are appropriately in the unit

¢ Norrig Thermador Corp, 119 NLRB 1301 (1958) , Twenty-third Annual Report (1938)
pPp 44-45

8 Lake IIuron Broadcasting Corp , 130 NLRB 908
® See, eg, J B Sumplot Food Processing Dwv, 128 NLRB 1391
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made to comeide with the time when a representative number of the
contemplated enlarged work force 1s employed ¢

The Boaid declined to dismiss a petition which sought a unit of
employees at a construction company’s fabrication yard although
no substantial and 1epresentative employee complement was presently
employed at the yard because of the completion of contracts after
the filing of the petition ©® However, 1n view of the expected increase
1 yard peisonnel as new contemplated contracts are obtained, the
Board tieated the yard operations here as analogous to seasonal opera-
tions and dnected the regional directot to conduct an election “in
the foreseeable future when, 1n the opinion of the regional director, a
snbstantial and representative complement 1s employed” at the em-
ployer’s yard

c Standards of Election Conduct

Board elections are conducted 1n accordance with strict standards
designed to assure that the participating employees have an oppo:-
tumity to register a free and untrammeled choice 1n selecting a bar-
gaining representative Any party to an election who believes that
the standards were not met may, within 5 days, file objections to the
election with the regional director under whose supervision 1t was
held The regional duector then may either make a report on the
objections, or may issue a decision disposing of the issues raised by
the objections which 1s subject to a Iimited review by the Board ™
Tn the event the 1egional director 1ssues a report, any party may file
exceptions to this 1eport with the Board The 1ssues raised by the
objections, and exceptions 1f any, are then finally determined by the
Board "

-
(1) Mechanics of Election

Election details, such as the time, place, and notice of an election,
are left largely to the regional director > The Board does not inter-

7J R Simplot Co, 130 NLRB 272 See also Naiional Gypsum Co, 128 NLRB 315,
Bzura Chemical 0o 129 NLRB 929, and Kolker Chemical Corp, 130 NLRB 1394, where
unit expansion was held not to justify postponement because it was shown that a substan-
tial and representative segment of the employee complement would be employed at the
normal election date

8 W Horace Willlams Co , 130 NLRB 223

® See also Ernest Renda Coniracting Co, 130 NLRB 1515, where the Board postponed
the election because construction work on a sanitary sewer project may be intermittent on
account of adverse climatic conditions.

7 This procedure applies only to directed electlons, not consent or stipulated electlons
For the latter procedures, see Board's Rules and Regulations, Series 8, secs 102 62 and
102 69(c)

7 The procedures for fillng objections and exceptions and for their disposition are set
out in sec 102 69 of the Board's Rules and Regulations, Serles 8, as amended, effective
with respect to any petition filed under sec 9 (¢) or (e) of the act on or after May 15, 1961

Under the old sec 102 09, in force during the greater part of fiscal 1961, the procedures
provided that if any party to an election should timely file objectlons, the regional director
could then only make a report on the objections

71 See, e g, Jat Transporiation Corp, 131 NLRB No 39, Member Fanning dissenting in
other respects, where the Board rejected the contention that the free cholce of the em-
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fere with the r1egional director’s broad discretion in making arrange-
ments for the conduct of elections except where the discretion has
been abused ?® The test 1s whether the employees in fact had an ade-
quate oppoltumty to cast a secret ballot Once a ballot has been cast
1n an election, the voter loses control over its disposition and may not
as a matter of right have 1t withdrawn ™

In one case, the Board held that the regional director did not abuse
his discretion 1n making election arrangements where a small percent-
age of employees was madvertently omitted from the eligibihty hsts
obtamed from the employer, and “hack licenses” and social security
cards weze used as a method of identifying employees *

In another case, the Board rejected the contention of an alleged
employee that opportunity to vote was umpaited by an agreement of
the employer and union mmproperly to exclude her and two other em-
ployees from the bargaming unit ” Noting that the posted notices of
election listed as eligible to vote “all employees” and that the alleged
employees 1nvolved made no attempt to vote, the Board observed that
“1f they had been sufficiently interested in voting, they could have ap-
peared at the polls, where they would have been permitted to vote
challenged ballots, and a determination of the propriety of their ex-
clusion o1 1nclusion would then have been made by the Boaid ”

The use of observels at a Board-ordeied election 1s a privilege and
not aright The presence of observeis other than Board agents 1s not
tequired by the act However, the Board permits the parties to use
employee election observers, but does not usually permit outside ob-
servers " Thus, the Board held 1n one case that the regional director
acted within his discretion 1n refusing to permit the union to use non-
employee outside election observers in the absence of agreement by the
employer

While during the count of ballots utmost caie must be taken to pre-
serve each ballot, an election will not be set aside because certain
ballots are destioyed by Board agents after the parties have agieed
ployees was interfered with because the election sites were selected by the reglonal director
and were on the employer’s premises

"3 See, ¢g, Jat Transportation Corp, above, Member Fanning dissenting in other re-
spects, where the Board held that the reglonal director did not act arbitrarily or capri
clously in the preparation and conduct of the election because he prepared for the election
1n nccordance with the standard reglonal office procedures

7 @reat Eastern Qolor Lithographic Oorp , 131 NLRB No 138, Member Fanmng dissent-
ing in other respects In this case, the request of five individuals, who were alleged to
have been unlawfully discharged 1n a pending unfair labor practice proceeding and whose
ballots had been challenged, to withdraw their votes was refused Such withdrawals
would have resulted in the petitioner winning the election without awaiting the outcome
of the unfair labor practice proceeding

% Jat Transportation Corp, above, Membe: Fanning dissenting in other respects

7 Houston Chronicle Publishing Co, 131 NLRB No 93

77 Jat Transportation Oorp, above, Member Fanning dissenting in other respects
 Ivid
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that the voters are ineligible, and have failed to object to the agent’s
announcement that the ballots would be destroyed ™

(2) Interference With Election

An election will be set aside 1f 1t was accompanied by conduct
which, 1n the Board’s view, created an atmosphere of confusion or fear
of reprisals and thus mnterfered with the employees’ free and untram-
meled choice of a representative guaranteed by the act® In deter-
muining whether specific conduct amounted to such interference, the
Board does not attempt to assess 1ts actual effect on the employees but
concerns 1tself with whether 1t 1s reasonable to conclude that the con-
duct tended to prevent a free expression of the employees’ choice

An election will be set aside because of prejudicial conduct whether
or not the conduct 1s attributable to one of the parties The deter-
minative factor 1s that conduct has occurred which cireated a general
atmosphere 1n which a free choice of a bargaining repiesentative was
1mpossible &

(a) Preelection speeches—the 24-hour rule

In order to msure an atmosphere conducive to a fiee election, the
Board has prohibited participating parties from making preclection
speeches on company time and property to massed assemblies of em-
rloyees within 24 hours before the time scheduled for an election
Violation of this rule, known as the Peerless rule,® results i the elec-
tion being set aside

In one case, a Christmas party held in one of the employer’s
1estaurants on the day before the election was deemed not violative of
the Peerless rule ¥, The date of the party had been selected before
the preelection conference established the date for the election, the
employees attended voluntarily and on their own time, and the only
supervisor In attendance, who was the supervisor for that particula:
restaurant, made no speech nor led any discussion concerning the elec-
tion or the union In reaching its decision mn this case, the Board
also considered again the effect of the employer’s speeches to employees
during the time mail balloting was 1n progress® It held that the

™ Interstate Hosts, Inc , 131 NLRB No 153

8 Tn order to prevent confusion and turmoll at the time of the election, the Board has
speclifically prohibited electioneering speeches on company time during the 24 hour perilod
just before the election, Peerlecss Plywood Co, 107 NLRB 427 (1953), as well as
electioneering near the polling place during the election

81 See James Lecs and Sons Co, 130 NLRB 290, former Chairman Leedom and Member
Rodgers dissenting, where a majority of the Board set aslde an election because the state-
ments and eonduct by responsible groups and individuals in the community reasonably
conveyed the view to the employees that 1n the event of unionization the employer would
shut down its plant and other employers would not locate in the community

Peerless Plywood Co , above, footnote 80

8 Interstate Hosts, Inc, above

8 See Oregon Washington Telephone Co, 123 NLRB 339 (1959)
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speeches here did not violate the Peerless 1ule because wiitten notice
of the date the ballots were mailed to employees was not given to the
employer

(b) Election propaganda

In order to safeguard the right of employees to select o1 1eject
collective-bargaining representatives in an atmosphere which 1s con-
ducive to the free expression of the employees’ wishes, the Board will
set aside elections which were accompained by propaganda prejudicial
to such expression However, the Board has frequently had occasion
to make clear that 1t will not police or censure the paities’ election
propaganda absent coercion or fraud As stated agam by the Board,
exaggerations, 1naccuracies, partial truths, name-calling, and false-
hoods 1n campaign propaganda, while not condoned, will not warrant
setting aside an election unless they are so misleading as to 1mpair
the employees’ free choice ®® However, “when one of the parties
deliberately misstates material facts which are within its special
knowledge, under such circumstances that the othgr party or parties
cannot learn about them 1n time to pomnt out the misstatements, and
the employees themselves lack the independent knowledge to make
possible a proper evaluation of the misstatements, the Board will find
that the bounds of legitimate campaign propaganda have been
exceeded and will set aside an election ” 8¢

The employer’s acceleration of the regular pay period and distribu-
tion of pay envelopes immediately prior to an election, with an en-
closure 1llustrating to the employees the amount of union dues that
would be deducted 1f they failed to vote against the petitioner, was
held not to warrant setting aside the election 1n one case *

(c) Other campaign tactics

Asin the case of prejudicial propaganda, an election will be set aside
1f the Boax d finds that campaign tactics resorted to by a party impaired
the employees’ free choice

8 United Statcs Gypsum Co, 130 NLRB 901, former Chairman Leedom and Member
Rodgers dissenting

8 United Statca Gypsum Co, above Here a majority of the Board set aside an election
where the emplover on the two days before the election distributed discussed and posted
two telegrams which contained misstatements and dellberate misrepresentations concern
ing the employer’s bargaining relationship with the petitioner at another plant belonging
to the employer See also The Cleveland Trencher Co , 130 NLRB 600, where the petitioner
distributed a leaflet containing misstatements as to some of the economic benefits of a
fringe nature it had obtained in contracts for ecmployees of other employers in the area
But see Weil-McLawn Co, 130 NLRB 19 where the employer's misstatements were held
not to have exceeded the bounds of permissible campaign propaganda because the facts
stated were not perulinrly within the party’s hnowledge, could be refuted by the opponent,
and could be evaluated by the employees themselves, and Jat Transpo:iation Corp , 131
NLRB No 39, where the employees theme<elira were able tn determine the truth or falsity
of the propaganda

87 The AMosler Safe Co, 129 NLRB 747
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In one case, the Board held that the payment of $2 by an employer
as “lunch” money to employees who attended preelection meetings dud
not warrant setting aside the election #8 The Board noted the absence
of a showing that the meetings were held within the 24-hour pieelec-
tion period or that the payments were conditioned upon how the
employees voted

(1) Employee interviews

The Boatd has consistently set aside elections where the employet
1esorted to the techmique of calling upon all or a majority of the
employees 1n the umt individually, in the employer’s office or at their
homes, to urge them to vote against a proposed bargaining representa-
tive, regardless of whether the employer’s remarks to the employees
were coercive 1n character In setting aside the election 1n one case,
a majority of the Board held that office and home interviews of a sub-
stantial number of employees for the purpose of encouraging rejection
of the union, together with the employer’s interrogation of six em-
ployees in the plant during the critical period, evidenced a systematic
technique of interviewing, the cumulative effect of which interfered
with a fiee election %°

(1) Preelection threats and promsses

Pieelection threats or promises which tend to influence the em-
ployees’ vote are grounds for setting aside an election But statements
regarding the effects of union organization or severance from an exist-
g broader unit will not be held to have intei fered with an election 1f
they are mere expressions of opinion or the party’s legal position ®

(3) Refect of Alleged Unfair Labor Practices

The Board will set aside elections because of substantial interference
therewith arising from conduct which, 1n an unfair labor practice
proceeding, would also be held violative of the act But, in such cases,
the mterference with the election 1s found to exist without regard to
whether the iterfering conduct would be deemed an unfair labor
practice in a complamnt case This 1s because the effect of pieelection
conduct on an election 1s not tested by the same criteria as conduct
alleged by a complaint to be violative of the act

On the other hand, where the conduct alleged to have inteifered
with the election could only be held to be such interference upon an
mitial finding that an unfair labor practice was committed, 1t 1s Boaird

8 Jat Transportation Corp, above, Member Fanning dlssenting in other respects

& The Hurley Co, 130 NLRB 282, Members Rodgers and Kimball dissenting

% See Weil-McLamm Co, 130 NLRB 19, where the Board viewed the employer s stale

ments as an expiession of opinion rather than ar threats of economic reprisal either
exprasg ar Implied
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policy not to inquire into such matters in the guise of considering
objections to an election In such cases, the election process may be
protected by the timely filing of charges with respect to the conduct
m question Thus, 1n one case, a Board majority held that in the
absence of unfair labor practice charges an alleged discriminatory
layoff had to be presumed not unlawfully motivated and could not be
considered a basis for setting aside the election ®* On the other hand,
1 another case, a Board majority declined to determine challenges to
the ballots of individuals alleged to be unfair labor practice dischargees
m a pending unfan labor practice proceeding until 1t had ruled on
their status 1n the unfair labor practice case ®2
o Texas Meat Packers, Inc, 130 NLRB 233, Member Fannlng dissenting

" Great Eastern Color Lithographiec Coip, 131 NLRB No 138 Member Fannins dis
senting



IV

Unfair Labor Practices

The Board 1s empowered by the act “to prevent any person from
engaging 1n any unfair labor practice (listed in section 8) affecting
commelrce ” In general, section 8 forbids an employer or a union
ot thewr agents from engaging i certain specified types of activity
which Congress has designated as unfair labor practices The Board,
however, may not act to prevent or remedy such activities until a
charge of unfair labor practice has been filed with it Such charges
may be filed by an employer, an employee, a labor organization, or
other private party They are filed with the regional office of the
Board 1n the area where the unfair practice allegedly was committed

This chapter deals with decisions 1ssued by the Board during the
1961 fiscal year, emphasis bemng given to decisions which mvolve novel
questions o1 set new precedents

A. Unfair Labor Practices of Employers
1. Interference With Section 7 Rights

Section 8(a) (1) of the act forbids an employer “to interfere with,
1estrain, or coerce) employees in the exercise of their rights to engage
m, or refiain from, collective bargamming and self-organizational
activities as guaranteed by section 7 Violations of this general pro-
hibition may take the form of (1) any of the types of conduct specifi-
cally 1dentified mn subsections (2) through (5) of section 8(a), or (2)
any other employer conduct which mdependently tends to interfere
with, 1est1a1n, o1 coerce employees 1n exercising their statutory rights
Violations of the latter type axe discussed mn this section

Generally, the test which the Board applies 1n this type of case 1s
“whether the employer engaged 1n conduct which, 1t may reasonably
be said, tends to interfeie with the free exercise of employee rights
under the Act ”2 To support a violation, 1t 1s not necessary to show
that the employer was motivated by a desire to mnterfere with such

1Violations of these types are discussed in subsequent sections of this chapter

2 American Frewghtways Oo, Inc, 124 NLRB 146, 147 (1959) , Twenty-fifth Annual
Report (1960), pp 56-57

76
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rights It 1s well established that section 8(a) (1) coercion “does not
turn on the employer’s motive or on whether the coercion succeeded
or failed 72

The cases of independent 8(a) (1) violations during the past year
continued to present the usual pattern of employer conduct designed
to prevent union orgamzation, to discourage umon adherence, or to
mmpede other concerted activities protected by section 7 of the act
For the most part, they involved such clearly coercive conduct as
1eprisals, and express or 1mplied threats of reprisals, for participating
in unlon or other protected concerted activities,* and promises or
grants of economic advantages to discourage such activities *

Specific reprisals or threats of reprisal found wviolative of
section 8(a) (1) included the eviction of strikers fiom company
hving quarters,® the discharge of an employee for presenting
a grievance on behalf of herself and fellow employees,” threats of
plant shutdown and discharge,® threats of loss of overtime and reduced
work,® threats of “drastic measures,”1° statements attributing dis-
charges, layoffs, and 1efusals to promote and recall employees to
union activities,” and threats that wage increases,’* advancement,®
10b security,’¢ job benefits,® or continued operation of the plant o1
business ** depended upon the employees’ rejection of the union in a
Boaid election

Also found violative of this section were employer threats to
break and get rid of the union,”” to discontinue business 1f the
union became the collective bargaming representative,”® to decline
to bargain with the union,” to delay negotiations unnecessarily,z
to shut down before the employer would sign a collective-bargaining

3 Ibd

4 See, eg, Stewart Hog Ring Co, Inc, 131 NLRB No 49, West India Fruit & Steam
altp Oo, Ino, 130 NLRB 343 (Members Rodgers and Kimball dissenting on jurisdictional
grounds) , Winn Dizie Stores, Inc, 128 NLRB 574, Layton Ot Co, 128 NLRB 252

% See, eg, West Indiac Frust & Steamship Oo, Inc, above, Kickert Brothers Ford, Inc,
129 NLRB 1316, Sherry Mfg Co, Inc, 128 NLRB 739, Murray Ohio Mfg Co, 128 NLRB
184

€ Kohler Oo, 128 NLRB 1062, 1092-1093, 1188-11890 A sec 8(a)(3) violation was
not found because the occupancy of such living quarters was not & “conditlon of em-
ployment "

“Sheiry Mfg Co, Inc, 128 NLRB 739 A scc¢ 8(a)(3) violation w1s not found beciuse
the action was not related to union activities

8 Laberty Ooach Co, 128 NLRB 160

® Steweart Hog Ring Co, Inc, 131 NLRB No 49

0 West India Fruit & Steamship Co, Inc, 130 NLRB 343 (Members Rodgers and Kim-
ball dissenting on jurisdictional grounds)

1 Borg Warner Controls, etc, 128 NLRB 1035

12 General Engmmeering, Inc, 131 NLRB No 87

13 The Pulaski Rubber Co,131 NLRB No 51

14 I'tmd

15 General Engineering, Inc, above

¢ The Pulaski Rubber Co, above, Minnotte Mfg Corp, 131 NLRB No 83 (also pay-
ment of money involved)

17 Borg-Warner Conirols, above (employer also advocated formatfon of a dominated
union)

8 Kickert Brothers Ford, Ino, 129 NLRB 1316

1 General Hngineering, Inc, 131 NLRB No 87

 Ivid
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agreement with the union,* or that there would never be a union in
the employer’s establishment 22

Unlawful interference within the meaning of section 8(a) (1) was
also found where employers announced a wage increase and adopted
a hospitalization plan,® rescinded a proposed wage cut,?* promised
to take care of complaints,?® promised that discharged employees mighi
return to work 1f they forgot the union,® offered to negotiate an 1n-
dividual wage increase with an employee,?® or stated that problems
could be resolved without union representation #

Section 8(a) (1) was likewise held violated where employers solicited
or aided employees to resign from the union,” or, accompanied by
threats of reprisal or promises of benefit, solicited employees to aban-
don a current strike

a Interrogation

The Board has continued to adhere to the test enunciated in Blue
Flash Ewxpress, Inc ' that the legality of an employer’s interroga-
tion of employees as to their union allegiance and activities depends
upon “whether under all the circumstances, the interrogation reason-
ably tends to restrain or interfere with the employees 1n the exercise
of rights guaranteed by the Act”® If “the surrounding circum-
stances together with the nature of the interrogation itself” render
the interrogation coercive, 1t need not “be accompanied by other un-
fair labor practices before 1t can violate the Act” However, when
such interrogation viewed in the context m which 1t occurred “falls
short of interference or coercion, [it] 1s not unlawful ”

Thus, the Board found no violation where single 1nstances of mnter-
rogation occurreds,in circumstances devoid of other unfair laboi

A G & 8 Bleeiric 0o,130 NLRB 961

e Bdwards Trucking Oo, 120 NLRB 385 See also Twenty-fifth Annual Report (1960),
p 56

2 Sherry Mfg COo, Inc, 128 NLRB 739 (unllateral action also found a sec 8(a)(5)
violation)

2 Ksehert Brothers Ford, Inc, 129 NLRB 1318 (no violation of sec 8(a)(5) found
rince wage cut had never been put into effect)

s Weet India Fruit & Steamship 0o, Inc, 130 NLRB 343 (Members Rodgers and Kim-
ball dissenting on jurisdictional grounds)

=8 Bdwards Trucking Oo , above

21 Murray Ohio Mfg Co, 128 NLRB 184

3 Barney’s Supercenter, Inc, 128 NLRB 1325

» Bdwards Trucking Co, 129 NLRB 885, Winn-Dixie Stores, Inc, 128 NLRB 574, West
India Pruit & Steamship Oo , Inc, above

oG & 8§ Eleciric Co, 130 NLRB 961 (strikers threatened with loss of jobs, vacation,
and bonuses if they falled to return by a certain day), Kohler Oo, 128 NLRB 1062,
1088-1090 (promises of beneflts if striker returned)

1109 NLRB 591, 593 (1954)

8 Awmsworth Mfg Co, 181 NLRB No 48

33 See Twentieth Annual Report (1955), pp 67—-69, Twenty-third Annual Report (1958),
p 57, Anderson Air Activiiies, Ino, 128 NLRB 698, 699



Unfair Labor Practices 79

practices, where the 1nterrogation concerned matters into which the
employer had a legitimate cause to inquire,®® and where the mterio-
gation 1 1itself lacked any coercive quality *

Conversely, in Edwards Trucking Co * the Board, mn sustaining a
section 8(a) (1) violation based on interrogation, noted that the wnter-
rogation occurred in the context of the employer’s coercive threats
and subsequent discrimination agamnst employees because of then
union activities Similarly, mterrogation of many employees about
their own and other employees’ activities and sympathies for the union,
and about union meetings and their attendance, was found part of a
general coercive pattern, and in violation of section 8(a) (1), where
accompanying events included voiced hostality to union orgamzation,
promises of benefits and threats of discharge, and discriminatory
discharges %

In one case, an employer’s questioning of an employee whether he
had heard anything about the union was held not coercive where the
employer stated at the same time that “if the boys wanted, a union,
why, let them have 1t ¥ # Also held not coercive, because 1t was “am-
biguous at best,” was the employer’s questioning of another employee
as to whether she had “company ” However, 1n the context of other
unfair labor practices, the foreman’s questioning of employees regard-
ing attendance at union meetings, the presence of other employees at
meetings, and how employees “felt about the union” was held to have
independently violated the section *°

Other mterrogation found coercive, 1n a context of expressed union
hostility 4! or other unfair labor practices, included questioning an em-
ployee upon hiring him as to whether he had ever worked for a
union, *? interrogation of employees regarding union membership, ac-

s Lenox Plastics of PR, Ino, 128 NLRB 42, Gibds Automatic Div , Pierce Industries,
129 NLRB 196

& Kohler Oo, 128 NLRB 1062 (interviews for purpose of determining identity of per-
sons engaged in illegal strike conduct) , Anderson Afr Activities, above (Interviews to as-
certain reasons for dissension which forced foreman to resign voluntarily because he had
lost control of his crew, Member Jenkins, dissenting, found interrogation exceeded per-
migsive bounds) , Midstate Hauling Oo, Inoc, 129 NLRB 1160 (interrogation as to picket-
ing activity at another company's plant for purpose of determining whether employer’s
trucks could cross picket line)

% Murrgy Ohio Mfg Oo, 128 NLRB 184 (questioning employee as to why he was wear
fng union button and whether he had subsequently thrown it in trash)

7129 NLRB 385

@ Tyrettenero Band & Gravel Co, 120 NLRB 610 The Board reversed the trial ex-
aminer's finding that such questioning constituted unlawful survelillance, in the absence
of evidence that the employer attempted to infiltrate employee meetings, employed spy
techniques or clandestinely watched employee union activities, or attempted to give em-
ployees an Impression of surveillance For a discussion of surveillance, see below, p 83

= Acme Boot Co, Ino, 181 NLRB No 169

@ See also Passmore Supply Co, 128 NLRB 50 (interrogation directly related to dls
criminatory discharge) , A{nsworth Mfg Oo, 131 NLRB No 48,, West India Fruit & Steam-
ship Co, 180 NLRB 848

@ See Murvay Bnvelope Corp , eto , 180 NLRB 1574

@ Iidberty Coach Oo, 128 NLRB 160




80 Twenty-sixth Annual Report of the National Labor Relations Board

tivities, and desires, ** polling employees concerning their union sym-
pathies, ¢ mterrogation of a known union adherent as to whether he
had signed a union card;* and counsel’s extensive interrogation
of employees under oath gomng far beyond an asserted purpose of
establishing supervisory tamnt in the showing of interest submitted
by a umion 1n support of a representation petition

The Boaxd did not agree with a trial examiner’s view that interroga-
tion 1s “presumptively unlawful,” mmsofar as the trial examiner im-
plied that once the fact of interrogation was established the employer
had the burden to estabhish that 1t was not unlawful *

b Prohibitions Against Union Activities

Company 1ules and prohibitions against union activities, such as
union solicitation and discussion, and the wearing of union nsigma,
were again considered by the Board in several cases
‘With respect to the promulgation of plant rules against union sohici-
tation, the Board continued to follow the principles set forth in Wal-
ton Mfg Co*® and Star-Brie Industries, Inc ,** during the previous
fiscal year % Thus, an employer’s broad rule forbidding sohcitation
on company property “to jon or not to jomn any orgamzation”—
without reference to working or nonworking time—was held “pre-
sumptively an unreasonable 1mpediment to self-organization” i one
case, and therefore unlawful, in the absence of evidence that special
circumstances made the rule necessary to mamtan production or
discipline
In this case, the Board rejected the employer’s contention that
the rule was negessary to prevent employees on work breaks from
soliciting others still at work and thereby interfering with pio-
duction The Board noted that the prohibitory rule was not limited
to the solicitation of employees still at work, but was equally applica-
ble to situations where both the solicited and the solicitor were on
work breaks ILikewise, the fact that a strike 7 or 8 years ago was
accompanied by violence and friction among the employees was not
4 Asnsworth Mfg Co, above, Yoseph Bag Co, 128 NLRB 211, 217-218
« Stewart Hog Ring Co, Inc, 131 NLRB No 49
4 Southeastern Galvanising Corp , 130 NLRB 123
 Lindsay Newspapcrs, 130 NLRB 680 But the Board di@ not adopt the trial ex-
amiher's opinion that the concept underlying the kind of inquiry held privileged in Joy
Sitk Milla, 85 NLRB 1263, 1288 (1949), enforced 185 F 2d 732 (CADC, 1950),
certiorari denfed, 8341 U S 914, is inapplicable to representation proceedings Ilowdver,
in view of its conclusion as to the employer’s purpose in conducting the inquiry it found
it unnecessary to decide the extent and nature of privileged inquiry in the representation
case situation as presented here
T Awsworth Mfg Oo, above, footnote 3
« 128 NLRB 697 (1960), enforced 289 F 24 177 (CA 6), Mar 17, 1961
© 127 NLRB 1008 (1960)

© See Twenty-fifth Annual Report (1960), pp 57-59
5t Teras Alummnum Co, 131 NLRB No 69
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deemed to justify “a blanket prohibition on solcitation” within the
plant 52

On the other hand, a panel majority held that a no-solicitation rule
prohibiting nonsupervisory “work leaders,” as well as supervisors,
from taking part in an election campaign between two rival unions
“was not disctiminatory, nor unfanly applied, nor an unreasonable
impediment to employee activity,” where 1t was promulgated by the
employer during the campaign to maintain its neutrality between
the rival unions, notwithstanding the fact that the rule applied to only
a small number of the total nonsupervisoty force s Citing Walton
Mfg Co, above, the majority noted that an employer’s rule banning
solicitations on company premises during “working time” 1s pre-
sumptively valid 1n the absence of evidence that the rule was adopted
for a disciiminatory purpose or that it was being unfairly applied
It also observed, citing Star-Brite Industries, Inc , above, that the pro-
mulgation of such a rule when the union begins 1ts campaign 1s not,
1n 1tself evidence of a discriminatory purpose The fact that the rule
here was limited to less than all the nonsuperwsory employees was
not deemed, m the circumstances, an unfair application or an unrea-
sonable 1estriction of employee activity as 1t was intended to be ap-
plied only to those employees—that 1s, “work leaders”—whose ex-
pression of opinion at the plant could, justifiably, be attributed to the
employer ¢

In another case, the legality of a rule prohibiting union talk o
discussion on “company time” was presented ** There, although the
cmployer mamtamed a general rule for many years prohibiting talk-
g on “company time” unless such conversations pertained to the job,
the employees openly and freely engaged 1n various types of conversa-
tions and solicitations during working ttme TUpon the advent of
union orgamzation, the employer notified all its employees that they
would be subject to disciplinary action 1f they discussed union matters
on “company tume ” After the union was certified as the bargaining
representative, the union’s attorney raised the question at a bargaining

82 Since the Board found the broad no-solicitation rule invalid, the layoff of three em-
ployees for breach of the rule, during the work breaks or nonworking time of both the
solicitor and the solicited, was held to violate sec 8(a)(3) and (1) of the act See also
New Orleans Furnsture Mfg Co, 129 NLRB 244, 261, where the discharge of a union ad-
herent purportedly for violation of a no-solicitation rule during “working time’” was held
violative of sec 8(a)(8) and (1) since the evidence falled to establish that the employer
in fact had a bona fide no-solicitation rule of any kind, and, even Iif the rule existed, it
was discriminatorily enforced to restrain unjon activity

& Laud Baking Co, 131 NLRB No 106, Member Fanning dissenting

S The panel majority also held that the demotion of a nonsupervisory ‘‘work leader”
hecause he had violated the rule by campaigning during worhking hours did not violate
the act As to the see 8(a) (2) aspects of this case, Involving the granting of plant access
to the incumbent contracting union while denving rame to the ontride unfon see helow
p 88

55 Midu.eatern Inatruments, Inc 131 NLRB No 127
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session whether this r1ule was applicable to paid nonworking coffee
breaks, asserting that 1t should be applied only to actual “working
time ” The employer’s attorney disagreed, but as neither was certain
of the law on the subject, the matter was dropped The employer
never notified its employees that its rule was being or might be ex-
tended to cover coffee breaks, nor did 1t ever attempt to enforce such
a1ule However, the union’s attorney informed members of the union
that the employer’s officers had interpreted its rules as covering coffec
breaks and warned them to be careful

To these facts, a majority again apphed the “presumption of
validity” expressed 1n Star-Brite Industries, above, and held that the
rule was not invahd merely because 1ts adoption coincided with the
advent of the union, or because 1t failed to prohibit other types of
outside activity It also observed that, 1n accord with the Star-Brte
decision, “to require an employer to estabhish that such rules are neces-
sary for production and discipline woltild render the presumption of
validity worthless” As for the applicability of a no-solicitation rule
to coffee breaks and other paid nonworking time, the majority noted
that the Board and the courts have long recognized that the curtail-
ment of employees’ rights to engage 1n concerted activities during non-
working time 1s not justified by the fact that they are paid for such
time % It held, however, that the employer’s possibly erroneous inte: -
pretation, that the phrase “company time” 1s “paid” rather than
“working” time, was not the proper basis for finding a violation n
the circumstances of this case, particularly as this aspect of the em-
ployer’s no-talking rule was only incidentally discussed once at a
bargaming meeting, was never announced by the employer to the
employees, and nd’attempt was ever made to enforce such a “paid”
time rule ¥

A contrary decision was reached where an employer’s rule pro-
lubited employees from engaging in organmizational activity during
their “nonworking time” as distinguished from “company” or work-
mg” time *® And an employer’s promulgation of a rule prohibiting
cmployees of a hotel from wearing “badges of any kind,” including
union 1nsigma, “so that they may be seen by any customer or guest,”
allegedly because 1t tended to lower the dignity of the hotel, was like-
wise held unlawful by a panel majority, where the employer threat-
ened employees having no contact with the public with discharge o1
other consequences for a violation of the rule® In that case the

s 8ee I F BSoles Co, 82 NLRB 137 (1949), and other cases cited in the instant case

& Member Fanning, in agreement with the trial examiner, dissented on the ground that
the rule applied to nonworking time, 1 e, coffee breaks, as well as to working time, was
adopted for a discriminatory purpose and that the Star-Brite decision was therefore in
applicable

6 Ford Motor Company (Sterling Plani, Chaesis Parts Div ), 131 NLRB No 174 Ree
also The Bendiz Oorp, Research Laboratories Div, 181 NLRB No 89

® Floridan Hotel of Tampa, 130 NLRB 1105, Member Kimball dissenting in part

o
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majority noted that the rule was broader than the employer’s claimed
or stated purpose in that 1t prohibited all employees from wearing
union buttons or insignia while at work 1n the hotel, regardless of
their contacts with customers or guests, and was thus applicable 1n
mstances which lacked the special circumstances claimed by the em-
ployer as making the rule necessary

In another case,® the Board had occasion to consider the validity of
an employer’s prohibition of the use of plant equipment for the print-
mng of union stickers There, employees had previously been per-
nutted to use company equipment for reproduction of personal papers
and pictures of all types during their spale time, without any prior
request or appioval Upon learning that employees were using the
equpment to print umon stickers, the employer’s superintendent
announced that no personal work could be done on company equip-
ment without prior approval by a supervisor The Board, reversing
the tria]l exammer’s finding of a section 8(a) (1) wiolation, found
that the employer did not withdraw the employeei’ privilege of using
the equipment for personal work but only prohibited its use to pro-
duce union material, and required advance approval Lo msure com-
plhance with this prombition It pointed out that 1t was not unlawful
for an employer to refuse to permit his equipment to be used for the
production of union literature

¢. Surveillance

During fiscal 1961, the Board reiterated that an employer inde-
pendently interferes with employees’ rights under section 7, mn viola-
tion of section 8(a) (1), by creating an 1mpression of surveillance ® as
well asby actual acts of surveillance

The most extensive surverllance found violative of section 8(a) (1)
during the year occurred in Kohler Co® 'There, the employer in
ihe course of a strike hired detectives to conduct investigations, and
received and paid for many detective reports concerning matters
which the Board found “plainly outside the scope of lawful inquiry.”
More specifically, this consisted of detective reports concerning (1)

® The majority found it unnecessarv to decide here whether a different rule which would
cover only those employees who are in continuous and daily contact with the publlc would
also be violative of sec 8(a)(1) Member Kimball dissented in part from the breadth
of the majority’s order as he would have found lawful that portion of the employer’s rule
which prohibited the wearing of union buttons by employees who were in continuous and
dally contact with the public -

o The Bendw Corp , Research Laboratories Div , above

o Star Cooler Oorp, 120 NLRB 1078, Ainsworth Mfg Co, 181 NLRB No 48 Cf
Pan 0-Ramic Pachage Co, 130 NLRB 1174, where 1n employer's urging employees to at-
tend a union meeting was held insufficient to create an fmpression of surveillance

@ Layton Od Oo, 128 NLRB 2352 Lee Rowan Mfg Co, 129 NLRB 980 F G & W Oo,
129 NLRB 11035

¢ 128 NLRB 1062, 1099-1100

616401 —81——T7
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the beliefs, sentiments, and attiludes among the strikers themselves
on the 1ssues involved 1n the strike, as to whether the strike was broken
or lost, and the likelihood that the union was 1eady to settle for less
than currently indicated, (2) investigations into the private lives of
the union s chief negotiator and other union officials, including mail
checks and telephone covers, and (8) checks and reports on the com-
mg and going of union officials at union headquarters and elsewhere,
and 1eports showing that constant surveillance was maintained at
varlous strike headquarters and like places in the area of the strike
However, plans and reports for further use of detective investiga-
tions, surveillance, and strike breaking were not found violative of
{he section because there was no evidence that they were carried out

Other action of the employer which the Boaird condemned in the
Kohler case, although not found violative of section 8(a)(1) or
warranting prosecution under section 12 of the act,®® was Kohler’s
acceptance of 1epoits of private detectives 1t had hired to mvestigate
and report on counsel for the General Counsel and his activities, 1n-
cluding investigation of his parents and inquiries of his wife The
Boaid also condemned the plans revealed in such reports for future
“bugging” of the hotel at which the General Counsel’s trial staff was
quartered

d Discharges for Concerted Activities

The discharge of employees for engaging in protected concerted
activities not sponsored by a umzon, or not reflecting activity for or
on behalf of a wnion, 1s violative of section 8(2) (1) °* During the
past year, 1t was pointed out that m order to sustain a section 8(a) (1)
violation based on such discharges, “it 1s necessary to establish that
at the time of the discharge the employer had knowledge of the con-
certed nature of the activity for which the employee was discharged » ¢

In one case, an employee was discharged for sending a letter, ap-
proved but not signed by two other employees, complaining to the
State health department about alleged unsanitary plant conditions
Prior to the discharge, the employer had knowledge only of the letter
which was signed by the dischargee alone, and beheved that she was
acting solely for herself in writing this letter Although the Board

& Sec 12 of the act provides that ‘“Any person who rhall willfully resist, prevent, im-
pede, or interfere with any member of the Board or any of its agents or agencies in the
performance of duties pursuant to this Act shall be punished by a fine of not more than
$5,000 or by imprisonment for not more than one year, or both ™

% Kohler Co, above, at 1100-1102

¢ Discharges which encourage or discourage union membership are specifically pro-
hibited by sec 8(a) (3), and are discussed below, pp 91-106

¢ Walls Mfg Co, Inc, 128 NLRE 4R7 [Indiana Gar & Chemieal Corp, 130 NLRB 1488

Member Fanning dissenting
% Walls Mfg Co, Inc, above



-

Unfair Labor Practices 85

panel found that the employee’s action was in fact concerted activity,
1t held that the alleged violation of section 8(a)(1) could not be
sustamned since no evidence attributed knowledge to the employer
that the dischargee acted on behalf of other employees as well as
berself

However, the dischaige of an employee because of the employer’s
mistaken belief that he had jomed other employees m filing unfair
labor practice charges against the employer was held to have vio-
lated section 8(a) (1), although this employee had not done so priox
to has discharge

e Supervisory Instructions and Discharges

The Board, reaffirming 1ts decision 1 Flomda Builders, Inc ;™ ad-
hered to the view that an employer’s unexecuted instructions to a
supervisor to discriminate against employees who are unaware of the
mstructions do not have any impact upon the employees and, there-
fore, do not violate section 8(a) (1) of the act ™

In the same case, however, a Boa1d majority 7 he:jd that the employe
had violated the section by terminating a supe1 visor because of his re-
tusal to support as true the employer’s pretext for the disciiminatory
discharge of a rank-and-file employee It 1s well settled that the dis-
charge of a superviso1r for refusing to engage 1n the unfair labor prac-
tice of thwarting employees’ union activities violates section 8(a) (1),
as the net effect thereof 1s to cause employees to fear that the
employer would take stmilar action against them 1f they continued
to support the union ** In view of the “overwhelming evidence” of
the employer’s antiunion motivation 1n this case—numerous unlawful
antiunion threats and promises of benefit, and the discriminatory
discharge of union adherents—and the fact that the supervisor was
discharged on the same pretext as that used for the discriminatory
discharge of the rank-and-file employee, the majority held that it
was reasonable to mnfer that the employees would become aware of
the true 1eason for the supervisor’s discharge

However, 1n another case, the discharge of a nonsupervisory em-
ployee for union activities previously engaged in while a supervisor
was held not violative of the section, since the former supervisor’s

"0 Ghibbs Corp, 131 NLRB No 118, footnote 1 However, the sec 8(a)(8) and (4)
nllegations 19 to this discharge were dismisse@ See discussion below, p 92

7111 NLRB 786, 787 (1955)

7 General Engineering, Inc , 131 NLRB No 87
73 Member Rodgers dissenting

7 Talladega Cotion Factory, Inc, 106 NLRB 295 (1953), enforced 213 ¥ 24 208
(CA B, 1954)
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unprotected conduct did not become protected because he was a rank-
and-file employee when discharged

f. Interference With Board Proceedings

During fiscal 1961, the Board continued to hold that an employer’s
mtimidating or coeircive conduct to dissuade employees from par-
ticipating 1 a Board proceeding constitutes unlawful interference
with employees’ rights under the act ? Thus, the Board held that an
employer’s veiled threats that employees would be penalized 1n some
manner if they honored Board subpenas 1n a representation proceeding
violated section 8(a) (1) as such conduct tended not only to obstruct
the Board i 1ts mnvestigation but also “to deprive employees of vindi-
cation by the Board of their statutory rights » *

2 Employer Domination or Support of Employee Organization

Section 8(a) (2) makes 1t unlawful for an employer “to dominate
or interfere with the formation or admmmstiation of any labor o1gani-
zation or contribute financial or other support to 1t ” The section
provides, however, that an employer may permit employees to confer
with him during working hours without loss of pay.™

a Domination of Labor Organization

A labor organmization 1s considered dominated within the meaning of
section 8(a)(2)™ if the employer has interfered with its formation
or has assisted or suppoited 1ts administration to such an extent that
the organization must be regarded as the employer’s creation rathex
than the true bargamning representative of the employees This,
according to the Board, was the case where a joint shop council, which
represented employees concerning grievances, wages, hours, and work-
g conditions, operated under bylaws into which company domination
was written to such a degree that the council “as constituted” was

™ GHbds Automatic Div, Plerce Industries, Ino, 129 NLRB 196 See also Leonerd
Niederriter Co, Ino, 130 NLRB 118

70 Winn-Dizie Stores, Inc, 128 NLRB 574 See also Twenty-fifth Annual Report (1960),
p 59, Twenty-fourth Annual Report (1959), pp 58-59

T Ibid See also Kohler Co, 128 NLRB 1062, 1100-1102, discussed above, p 84, where
the Board condemned although it did not find it violative of sec 8(a)(1l) or warranting
prosecution under sec 12 of the act, the employer’s acceptance of reports of private de-
tectives it had hired to investigate and report on counsel for the General Counsel and his
activities

7 Reimbursement of employees for time spent on unlon business, however, is considered
unlawful financial assistance to the unlon See Hotpoint Div , General Eleciric Oo, 128
NLRB 788 Similarly, payment of wages for time spent by employee members of a ‘‘com
mittee” in conferences with management “after regular working hours” is unlawful as-
sistance See Holland Mfg Co, 129 NLRB 776, 785

™ The distinetion between domination and lesser forms of employer interference with
labor organizations 18 of importance for remedial purposes Hee, eg, Twenty-fourth
Annual Report (1858), pp 61-62
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not “capable of standing on an independent footing and performing
the function of a bargaining representative 1 fact ” #

Tllustrative of the “convincing internal evidence” of the employer’s
dominating role 1n this council were (1) the very form and structure
of the council, with 1ts specific provisions, among others, for the fore-
man’s advance knowledge before an employee could take a matter up
with a council representative, (2) management representatives’ par-
ticipation 1n the vote before a matter could be established as a council
item for presentation to management, and their participation m dis-
cussing and determining the me11t of such item, (3) limitation of the
council’s authority to merely making 1ecommendations to management
with final determination and execution vested 1n management, and (4)
the company’s power to cause councilmen elected by the employees to
lose therr elected status by reorganization or transfer ® Considered as
background particularizing the existing situation was testimony in-
dicating the considerable degree to which council members i fact
submitted to management domination, although, they preferred to
label 1t as matters of courtesy and cooperation In addition, the 1ec-
ord also showed that the council had no funds, treasury, or income,
and the employer furnished 1t printing, duplicating, and typing serv-
1ce, office space, office furniture, and telephone service, and paid em-
ployees their regular rate while engaged 1n council business The
Board, 1n holding the council dommnated as well as unlawfully assisted
and supported by the employer, stated as follows

The objective of Section 8(a)(2) is to vouchsafe to the employees that 1n
the bargaining relationship those purporting to act for them not be rendered
s0 subject to employer control or dependent upon employer favor as to tend to
deprive them of the will and the capacity to give their devotion to the interest
of the group they represent

Other cases where dommnation was found principally involved
situations where the proposal and impetus for the formation of an
¢ ;nside” umon or “committee” came from the employer, who deter-
mimed the form, structure, and nature thereof, and the resulting
union or “committee” did not have the characteristics of an existence
independent of the employer, e g, discernible resources, dues, mem-
bership requirements, constitution, and bylaws 82

% Hotpoint D, General Electrio Oo , above

® However, in Federal Tool Corp, 180 NLRB 210, and Holland Mfg Co, 129 NLRB 7786,
the Board did not “rely” upon the trial examiner’s conclusion that the employer's power
to unseat a selected committee member by terminating his employment necessarily con-
stituted evidence of domination and interference

8 See, eg, Clegy Machine Works, 129 NLRB 1243, Lee Rowan A fg Oo, 129 NLRB
980, 990-991, and Holland Mfg COo, above, at 785, where the Board adopted the trial ex
aminer’s finding of domination based, in part, upon the employer's enabling the “com-
mittee” to function on its property and to use its facilities, and its payment of wages for
time spent by the committee after regular working hours in conferences with management
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b Assistance and Support

Section 8(a) (2) violations short of domination mmvolved such con-
duct as employer assistance to unions by soliciting employees to jon
or sign checkoff cards for a favored union,® or other action favoring
one union over another,® and employer support of unions by exclu-
<1ve recognition of a union when 1t did not represent a majority of
the employees 1 the appropriate unit,® or by financial assistance *

In one case, an employer was held to have unlawfully assisted a
union by participating in, adopting, and ratifying a union agent’s
activities, where the union agent simultaneously solicited employees
for hire on the employer’s behalf and for the execution of membership
cards for the union, thereby indicating that the execution of such cards
was a condition of employment &

However, 1n a case mvolving a representation campaign by two
rival unions, a panel majority found that the employer did not
violate the act by permitting the incumbent-contracting union access
to the plant while denying equal access to the outside union, where
the employer sought to curtail the incumbent union’s electioneering
at the plant whenever it was brought to its attention # The majority
noting that while an employer who 1s not 1mpartial as between coni-
peting unions 1n a representation campaign may thereby violate section
8(a) (2), observed that when one of the competing unions 1s the n-
cumbent employee representative, the employer must continue to
honor the mcumbent’s right to service its contract and to grant 1t
access to the plant 1f the contract so provides In this case, the
majority found that 1f the incumbent union abused its rights under
the contract, 1t was not done with the employer’s connivance but,

8 Lykes Bros Inc of Georgha, 128 NLRB 608, Accurate Formimg Ourp, 128 NLRB 651
Oadillac Wsre Corp, 128 NLRB 1002, enforced 290 F 2d 261 (CA 2)

& Lengoraft Optical Corp, 128 NLRB 807 (promising employees a party and a half-day
holiday If the favored union won a Board election) , Cadillac Wire Corp 128 NLRB 1002
enforced 290 F 2d 261 (C A 2) (informing newly hired emplovees of union-shop provi-
sions, explaining to them the emplojer's regular practice of wage deductions, furnishing
them with unfon membership dues checkoff authorlzation cards, and then sending them
to a union representative for further discussion of “union obligations,” all as a routine
part of the hiring process, where “all the participants of the biring process, particularly
the applicants, understood that the substantially immediate execution of a union card
was one of the conditions of employment’) , Checker Taz: Oo, Ino, 131 NLRB No 96
(among other things, dirceting employees to favored union’s offices and permitting favored
union to solicit signature for its ‘“loyalty petitions” on company premises, while denying
similar privilege to rival union)

& Lengcraft Optical Corp, above, Accurate Forming Corp, above

6 Hotpomnt Div, General Electric Co, 128 NLRB 788 (furnishing printing, duplicating,
and typing service, office space, furniture, and telephone service and paying employees
their regular rate while engaged in “Council” business) , Lee Rowan Mfg Oo, 129 NLRB
980 (paying employee members of “Shop Committee” full wages for services on commit-
tee, and paying all of committee’s expenses)

87 Tennessee Oonsolidated Coal Co, 131 NLRB No 80

8 Laub Baking Co, 131 NLRB No 108, Member Fanning dissenting

-~
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1ather, despite the employer’s reasonable effort to Iimit the incumbent’s
campaigning at the plant

Interference, as distinguished from domination, assistance, or sup-
port, was found 1n one case where supervisors, who wele union mem-
bers and formerly included in the bargaining umt, participated mn
union meetings to the extent of nominating and seconding nomina-
tions for union officers, and voting mn the election of union officers,
after they were specifically excluded from the bargaining unit by a
new contract® In accord with prior decisions,® such participation
m 1ntraunion affairs by supervisors who are union members, but not
m the bargamning unit, was held to constitute interference in the
mternal administration of the union in violation of section 8(a) (2)
and (1) of the act

(1) Assistance Through Contract

The Board has adhered to the rule, first enunciated in Midwest
Piping ** and reaffirmed in Shea Chemical,” that ap employer renders
unlawful assistance within the meaning of section 8(a) (2) by recog-
nizing and entering into a contract with a unmion while the majority
claim of another union raises a real question of representation

Thus, 1n Sweft and Company,” the employer was held to have vio-
lated section 8(a) (2) and (1) by extending 1its expiring contract with
the incumbent union, entering into a supplemental agreement granting
wage Increases and improved working conditions retroactive to the
exprration date of the original master contract, and executing a new
master contract with the incumbent union, at a time when a rival
union’s claim was pending before the Board and a real question con-
cerning representation existed The employer’s contention that Shea
Chemacal was not controlling because no real question concerning
representation existed when the employer committed the acts 1n ques-
tion, since practically every employee had continued his dues check-
off authorizations, was rejected on the ground that the timely filing
of a petition by a 11val union, supported by an administratively
determined showing of interest, «n fact raises a real question concern-
ing representation

However, where the absence of a real question concerning repre-
sentation was conceded, the Board 1ejected the contention that an

8 Gedich Tanmng Co, 128 NLRB 501, upon remand in Amalgamated Meat Cutters £
Butcher Workmenv NLRE B, 276 F 2d 34 (CA 1, 1060)

o See Nassan £ Sulffolh Contractors’ Assn, Inc, 118 NLRB 174, 184 (19467), and other
cases cited See also Twenty-fifth Annual Report (1960), pp 62-63

o Miduest Piping £ Supply Co, 63 NLRB 1060 (1945)
%2 Shea Chemcal Corp, 121 NLRB 1027 (1958) See Twenty-fourth Annual Report

(1959), p 60
S Swifi & Co, 128 NLRB 732



90 Twenty-sixth Annual Report of the National Labor Relations Board

employer’s action 1n prematurely reopening its contract with the 1n-
cumbent majority representative of the employees, and 1n offering and
granting contract benefits during a mimority union’s organizational
campaign, was violative of section 8(a)(2) and (1) because of the

employer’s infens to forestall the rival union’s success® According
to the Boatd, 1n such situations,

[T]he element of intent or motive 18 1immaterial The employer’s conduct
18 1llegal only 1if the recognition and contract were accorded a mino1 ity umion or
accorded the union at a time when a real question concerning representation
existed Absent a question concerming representation or an effective challenge
of the status of the contracting union as a bona fide representative of the major-
ity of the employees 1n the unit, the reciprocal concessions reflected 1n the con-
tract must be taken as the result of proper collective bargaining ®

In another case, the Board found that an employer had not violated
section 8(a) (2) and (1) by executing a new contract with the mcum-
bent union followmg a claim by an outside union, where the outside
union failed to file a timely petition prior to the Deluxe Metal® 60-
day insulated period of the existing contract ®* The Board held that
the Midwest Piping doctrine 1s napplicable to conduct occurring dur-
ing the insulated period unless a petition raising a real question con-
cerning representation 1s on file at the beginning of the period

Illegal assistance was found, however, wheie an employer and a
union maintained and enforced an 1illegal union-security agreement
which not only failed to grant new employees the statutory 80-day
grace period before being required to join the union, but also required
union membership and payment of dues as a condition of employ-
ment ®® The parties’ conduct in subsequently entering into a new
contract containing union-security provisions lawful on their face,

B M Reeves Oo, 128 NLRB 320, 341, William Penn Broadcasting Oo , 93 NLRB 1104
(1954) followed

% The employer was also held not to have violated sec 8(a)(2) by permitting the in-
cumbent union to use company property and time in sollciting employees’ signatures ap-
proving contract benefits, since there was no real question concerning representation and
no dispute as to the bonn fide character of the incumbent union as the free representative
of the employees See also Eesex Wire Oorp, 130 NLRB 450, where the certified union’s
clalm to representation of employees at the employer’s new warchouse was found not an
accretion to the preexisting unit, wns held not to have raised a real question concerning
repre<entation because of lack of showing of interest, and recognition of a rival union
was, therefore, not held violative of sec 8(a) (2)

® See Delure Metal Furniture Co, 121 NLRB 995 (1958) and discussion, above, pp
50-51

% City Cab, Ino, 128 NLRB 493 See also Stant Lithograph, Inc, 131 NLRB No 8
where the doctrine was held Inapplicable to excuse an employer’s refusal to bargain for a
reasonable time under the terms of a settlement agreement

o See however, Burke Oldsmobdile, Inc, 128 NLRB 79, 85-88 enforced in part 288 F
2d 14 (CA 2, 1961), where the Board adopted the trial examiner's finding that an em-
ployer, faced with conflicting claims by two rival unfons, violated sec 8(a) (2) and (1)
by recognizing one of them as the representative of its employees in the absence of a
Board conducted election, although no petition for representation had been flled In
that case, no Deluze Metal issue was involved

w Qhecker Tams Co, Inc, 131 NLRB No 96 See also Oscherwits & Sons, 130 NLRB
1078, where the parol modification of an illegal union-security agreement was held mno
defense
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while the coercive effects of the old contract were still operative, and
1n enforeing such new contract, was also held violative of the section
The Board reasoned that at the time the new contract was executed
the union’s majority status was “tainted by past 1llegal support,” and
no basis existed for concluding that the union “in fact represented
an uncoerced majority of the employees” at that time It pointed out
that, while the union-security provisions of the new contract weie
valid on their face and did not become effective until 2 weeks after
the old contract expired, the employees’ “failuie to 1eject the Union
during the 2 weeks they were free of compulsive contractual provi-
sions requiring membership cannot be construed as demonstiating that
the Union enjoyed a proper, uncoeiced majority status »

3. Discrimination Against Employees

Sectron 8(a) (8) prohibits an employer from discriminating against
employees “in regard to hire or tenure of employment or any term or
condition of employment” for the purpose of encduraging or discour-
aging membership 1n any labor orgamzation However, the unton-
security provisions of section 8(a)(3) and 8(f) permit an employer
to make an agreement with a labor organization 1equiling union mem-
bership as a condition of employment subject to certamn limitations?

a Encouragement or Discouragement of Union Membership

To violate section 8(a)(3), discrimination mn employment must
have been 1ntended to encourage or discourage membership 1n a labor
organization Such an intention will be presumed w here the discrimi-
nation mherently has that effect, as wheie 1t 1s based on union member-
ship or lack thereof? Conversely, where discrimination does not
inherently encourage or discourage union membership, the employer’s
unlawful motivation must be shown by independent evidence 3

In Arnoldware, Inc ,* the Board found that an employer unlawfully
discontinued an entire might shift, in violation of section 8(a)(3),
1n order to pumsh certain employees for their union activities and
to thwart the union It held 1t immaterial that, in carrying out the
1llegal objective, some victims may not have been union members or
that the employer lacked knowledge of their union membership and
activities, smce “[d]iscrimination in regard to hire or tenure of em-
ployment of a group of employees, including nonunion employees of

1 Gee helow, pp 99-104

28ee, eg Stein-Way Clothing Oo, Inc, 131 NLRB No 27, and Twenty-fifth Annual
Report (1960), p 65

3 8ee, e g, Brunswick Corp, 181 NLRB No 167 and Twenty-fifth Annual Report (1960).
p 65

¢129 NLRB 228
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the group o1 union members not known by the employer to be union
members, tends to discourage union membership and activities no less
than diserimination against known union members alone ”

But, in Gbds Corporation,® the Board found violations of section
8(a) (1) and (4), and not of 8(a) (3), wheire the employer discharged
cmployees who formed a commuittee solely for the purpose of fillmg
unfair labor practice chaiges with the Board, since the discharges 1n
the paiticular case did not discourage membership in the incumbent
nnion and the committee was not a labor organization within the
meaning of the act °

b Discrimination for Protected Activities

Disciimination against employees in their employment because of
activities protected by section 7 of the act? 1s violative of section
8(a) (8), provided, as noted above, 1t tends to encourage or discourage
membership 1n a labor oigamzation® Accordingly, the question 1s
frequently piesented whether the employees’ activities involved come
within the statutory protection °

Duing the past year, the Board considered the 1ssue of protected
aclivities 1m o number of cases and found violations of section 8(a) (3)
where employers discriminated agamst employees because of such
employee conduct as a strike in protest against the lawful discharge
of a fellow employee,*° the circulation of a petition among employces
for a special union meeting to learn the progtess of bargaining nego-
tiations, * union solicitation of fellow employee during nonworking
time 1n violation of an invalid no-solicitation 1ule,? o1 during working

6131 NLRB No 118 %

4In the case of one of these employees. the Board found a violation of sec 8(a)(1)
because the employer discharged him upon the mistnhen belief that he had joined in flling
these unfalr labor practice charges, although he had in fact not done so prior to his dis-
chaige Sec also Sherry Mfg Co, 128 NLRB 739, wherc in employee's discharge foi
presenting a griesance concerning working conditions on behalf of herself and another
employee was found violative of seec 8(a)(1) only because the employee’'s conduct was not
related to union activities

7S8eec 7 provides that “Employees shall have the right to self-organization, to form
join, or assist labor organizations, to bargain collectively through representatives of thelr
own choosing, and to engage in other concerted activities for the purpose of collective
bargaining or other mutual ald or protection, and shall also have the right to refrain
from any or all of such activities except to the extent that such right may be affected by
an agreement requiring membership in a labor organization as a condition of employment
as authorized in Section S(a)(3) ”

8 Discrimination in emplovyment for such activities which does not tend to encourage or
discourage union membership s nevertheless violative of the prohibition of sec 8(a)(1)
agalnst employer interference with employees’ sec 7 rights The remedy for both tvpes
of dlscrimination in employment is the same (See, e g, Sherry Mfg Co, 128 NLRB 739,
f,1hbe Corp, 131 NLRB No 118 (f Kohlm Co, 128 NLRB 1062 1093 footnote 53

9 See Twenty-fifth Annual Report (1960), p 86

10 The National Automatic Producis Co, 128 NLRB 672, 678-680 See also Kohler Co
128 NLRB 1062, 1084, where the employer discharged 53 striking shell decpartment em
ployees for the sole renson that they were on strike and Community Shops In¢ 130 NLRB
1522

1 Aurora Osty Lines, Inc ,180 NLRB 1137

12 Tepag Aluminum Co, Ino, 131 NLBRB No 69
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time absent a no-solicitation rule, ** a protest to the union’s “monitol
board” concerming the manner in which the union was representing
1ts membe1s,* and leading a meeting on company property during
a lunch period for the purpose of discussing a grievance matter with
the certified bargaining representative **

No violation was found where employees were discharged for engag-
ing 1 a slowdown to pressure the employer mnto recognizing the
union,® or where a union shop steward was responsible for an un-
author1zed woirk stoppage in violation of a valid no-stiike clause ¥’
But 1n Ford Motor Co* a Board majority, 1elying on Masiro Plas-
tees,® held that the employer violated section 8(a) (3) and (1) by
discharging employees for “giving leadership to” and “instigating”
an unauthorized work stoppage, notwithstanding a no-strike clause
1 the employer’s contiact with the mcumbent union, because the
stoppage was 1n protest agamnst the employer’s discrimimnatory sus-
pension of an employee, and the contract contained no language waiv-
g the right of employees to engage 1n a strike caused by the em-
ployer’s unfair labor piractices® However, 1n another case,” no
violation was found where an employee, formerly a supervisor, was
discharged for organization activity on behalf of a union while he
was a supervisor The Board noted that since the employer would
have been justified in discharging him for such conduct when he was
a supervisor, this prior unprotected conduct did not become protected
because he was an employee when he was discharged

(1) Strike Misconduct

At times, cases of alleged discrimination turn on the 1ssue whether
the employees involved are entitled to the statutory protection because
of circumstances attending their otherwise protected activities Thus,

12 New Orleans Furniture Mfg Co, 129 NLRB 244, 251 For a discussion of no solicita
tion rules, see ahove, pp 80-82

14 Falstaff Brewing Corp, 128 NLRB 294, 305

B Foid Motor Co (Sterling Plant), 1831 NLRB No 174, Member Lecdom dissenting in
part See also Gibbs Corp, 131 NLRB No 118, discussed above, where the Board found
violations of sec 8(a) (1) and (4), but not 8(a) (3)

18 Lenscraft Optical Corp , 128 NLRB 807

17 Unwer sty Overland Lzpress, Inc, 120 NLRB 82, 82 Compare with B L Zieglu,
Inec, 129 NLRB 1211, 1220, where a union steward’s activitles in talking about the union
during work breaks, which did not violate any rule or general practice at the plant, was
held protected

18 Ford Motor Co (Sterling Plant), above, Member Leedom dissenting in part on othcr
grounds

 Masiro Plastics Corp vy NLRB,850US 270 (1956)

20 For the Board's most 1ecent application of the Mastro Plastics doctrine see Arlan’s
Department Store of Michigan, Inc, 133 NLRB No 56, decided Oct 10 1061, after the
close of the flscal year, where a majority held that only strikes In protest against *“*serlous”
unfalr labor practices should be deemed immune from general no strike clauses

21 Gibbs Automatio Div, Pierce Indusirics, Inc, 129 NLRB 198 See also Leonard
Niederriter Co, Ino, 180 NLRB 1138
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in Stewart Hog Riwng Co, Inc 2 the Board held that strikers who
engaged 1n shoulder-to-shoulder mass picketing for only 30 to 40
minutes when the picket line was first being organized were entitled
to reinstatement, where the strikers dispersed when ordered to do so
by a deputy sheriff, thereafter picketed in an orderly manner, and
the picketing never pirevented plant ingress or egress In this case,
the Board also held that while the cutting of a fence was misconduct
of sufficient seriousness to warrant a refusal to reimnstate those respon-
stble for 1t, 1t was not a sufficient basis for the refusal to reinstate
three stiikers absent “identification of the culprits 2

However, 1n the Kohler case,? a unanimous Board agieed that the
employer lawfully discharged the members of the union’s strike com-
muttee who dizected and controlled the strike during a period of mass
picketing which included incidents of blocking, shoving, and barring
nonstrikers and others from plant ingress and egress, and the
enforcement of the union’s “pass” system conditioning entrance
to the employei’s premises upon procurement of a union pass A
Board majority also held that the employer did not violate section
8(a) (8) by discharging a selected number of strikers who partici-
pated imn the aforesaid mass picketing merely by being present on the
picket line, although there was no evidence that they had engaged 1n
any of the overt acts of misconduct described above?® In the ma-
jority’s view, the record clearly showed that a purpose for the picket-
ing during this period was the barring of all ingress to and eg1ess from
the plant, and that all those participating in this picketing “must
have been aware of this object of the picketing, and did, by then
participation, in whatever capacity, actually deny admittance to non-
strikers and othess every bit as much as those pickets who were shown
to have actually physically engaged in the blocking of those persons
attempting Lo enter the plant ”2¢ It found further that “by the very
nature of their picketing, 1t is also plain that each of the pickets,
wherever located, was actually enforcing the union pass system ”#

Similarly, the majority held that Kohler had lawfully discharged
strikers who assembled in groups along the sidewalk in front
of the company’s employment office and on occasion, when job apph-

2131 NLRB No 49

2Tn this case, the Board also held that while strikers’ remarks to nonstrikers “Don’t
you go in there or I will get you" and “I would ke to take you back behind the building,”
were improper and not to be condoned, these remarks, when vlewed In the context in which

they were uttered, were not so flagtant as to justify removal of these strikers from the
act’s protection

% Kohler Co, 128 NLRB 1062, 1102-11038, 1105, remanded in part by the Court of
Appenls for the District of Columbia Circuit on Jan 26, 1962 (49 LRRM 2485)

s]d, at pp 1102-1105, 1108 Members Bean and Fanning, agreeing with the trial
examiner, dissented on the ground that the employer “did condone and walve as a ground
for discharge mere participation {n the mass picketing ' Id, at p 1104

% Id,at pp 1104-1105

n Ivid

an
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cants approached to enter the office, blocked and otherwise 1mpeded
their entrance, even as to those dischargees who weie mexely present m
the group during such episodes and did not personally assault or
otherwise 1mpede the applicants’ entrance into the office, since they
“were engaged 1n a type of picketing designed and intended to prevent
free access to the employment office ” 2

In Kohler, the majority ?® also found that the employer did not
violate the act by discharging strikers who were present in crowds of
“mob proportions” consisting of strikers and others at “home demon-
strations” against nonstrikers returning home from work, where
various persons 1n the assembled crowds shouted vile names, msults,
derisive epithets, and even threats at the nonstrikers as they entered
their homes. It held that it was not only those who actively engaged in
hurling abuse who intimidated and coerced the nonstrikers 1eturning
home, but also those who by their presence swelled the assemblage to
mob proportions, even though they did not join in the yelling and
shouting, since by their presence they lent tacit approval to the entire
scene and contributed to the coercive effect *

(2) Condonation

The 1ssue also arose in the Kohler Co® case as to whether the
employer had condoned or waived the strikers’ mass picketing as a
ground for their discharge A Board majority,*? noting that under
the circumstances there condonation “may not be lightly presumed,”
held that 1t could not be inferred that the employer had condoned and
waived the misconduct of all the participants meiely because 1t had
reinstated many strikers who were known to have engaged in the
unprotected activity and may have offered to hire still others® It
pointed out, moreover, that the employer’s indications prior to the
discharge that some strikers would not be taken back because of theu
msconduct did not reveal “an attitude of forgiveness” on the part
of the employer, nor was there “any other evidence showing express
forgiveness” by the employer

= Jd,at pp 1107-1108

2 Members Bean and Fanning dissenting

o71d, at pp 1106-1107

81128 NLRB 1062

3 Former Chairman Leedom and Members Rodgers and Jenkins

8Jd, at pp 1104-1105 Members Bean and Fanning, agreelng with the trial examiner
dissented

% Former Chairman Leedom and Member Rodgers pointed out that they did not mean
to suggest that such an expressilon of forgiveness Is indispensable to a finding of condona
tion However, Member Jenkins deemed two factors, (1) forglveness and (2) restoration
of the offending party to that position he would have occupied but for the offense, essential
to condonation Id, at p 1105, footnote 87 See also Plagti-Line, Inc, et al, 123 NLRB
1471, 1474 (1959), and Plasts Line, Inc v NLRB, 278 F 2d 482 (CA 6, 1960) As to
one employee, Member Jenkins found a violation on the basis of estoppel rither than
condonation Kohler Oo, above, 128 NLRB at p 1108, footnote 70 See also Twenty-fifth
Annual Report (1960), p 67, footnote 78
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c. Forms of Discrimination

Section 8(a)(8), except for 1ts union-security proviso, forbids an
employer to encourage or discourage union membership by any dis-
crimination 1n employment 3 As heretofore, cases under section 8
(a) (3) 1nvolved, for the most part, such forms of disciimination as
unlawful discharges, layoffs, transfers, or refusals to hire, and pre-
sented questions as to the suficiency of the credible evidence to support
the allegations of discrimination contamned in the complaint The
cases 1nvolving special problems arising in connection with particula:
forms of discrimination, or pertaining to the type of order best suited

to afford appropriate 1elief in a particular situation, are discussed
below

(1) Lockout in Anticipation of Strike

In Betts Cadillac,*® during fiscal 1952, the Board adopted the follow-
ing statement of the tr1al examimer

An employer 1s not prohibited from taking reasonable measures, mecluding
2losing down his plant, where such measures are, under the circumstances,
necessary for the avoidance of economic loss or business disruption attendant
upon a sttike This right may, under some circumstances, embirace the curtail-
ment of operations before the precise moment the strike has occurred The
nature of the measures taken, the objective, the timing, the reality of the strike
threat, the nature and extent of the anticipated disruption, and the degree of
resultant restriction on the effectiveness of the concerted activity, are all matters
to be weighed 1n determining the 1easonableness under the circumstances, and
the ultimate legality, of the employer’s action

The question of the legality of a lockout because of a threatened
strike arose agan, during the past year in Packard Bell Electronics
Corporation *®* There, a manufacturer of television and 1ad1o 1ecervers
subcontracted 1ts service work and laid off or termmated 1ts service
employees, upon leaining after a bargaimming impasse that the em-
ployees had “voted for a strike” that would take place “within the
next 48 hours,” although up to that time no strike had been called ot
taken place The issue presented was whether the lockout was dis-
cuminatorily motivated, as found by the trial examier, or justified
and motivated by special economic considerations of the type set forth

% In Kohler Co, 128 NLRB 1082, 1092-1093, 1188-1189, the Board held that the
employer violated sec 8(a) (1), but not sec 8(a)(3), by serving evictton notices upon, or
physically evicting, striking tepants from a company-owned hotel and company-owned
dwellings and garden plots since the occupancy of these company premises was not a con
dition of employment, in the absence of a free or nominal rental constituting a part of
wages or a company rule or force of clrcumstances compelling occupancy as an incident
to employment Compare with cases cited In Twenty-fifth Annual Report (1960), p 67
footnote 81

 Betts Oadsllac Olds, Inc, 96 NLRB 268 (1951), Seventeenth Annual Report (1952),
p 155, footnote 20

%7 96 NLRB 268, at p 286

%8130 NLRB 1122
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m Betts Cadillac, as contended by the employer Notwithstanding
some section 8(a) (1) conduct by two supervisors, and the employer’s
1efusal to agree to a contract with a union-secuiity clause, the Board
held that the record did not support a finding that the shutdown was
motivated by an unlawful design to weaken the umion, but, on the
contrary, that i1t met the Betts Cadillac “test of reasonableness” and
was therefore lawful It noted that in these circumstances the em-
ployer “had a legitimate interest” in taking the steps it did to make
sure that 1ts customers’ television sets would not be tied up during
the strike, that 1f 1t had waited until the authorized strike was actually
m progress the movement of its customers’ partially dismantled sets
to other shops would have presented an extreme hardship, and that it
had no assurance that othexr shops could, o1 would, take its work after
a full-scale strike was 1n progress

(2) Discontinuance of Operations

An employer who causes his employees to bg discharged or laid
off by closing the plant, or discontinuing the operation 1n which the
employees are engaged, violates section 8(a) (3) i1f the action 1s not
taken solely for economic reasons,® but, as shown in several cases
during the past year, because of the employees’ orgamzational
activities ¢°

Thus, m one case,” a Board majority held that the employer vio-
lated section 8(a)(3) by closing its plant, and thereby discharging
1ts employees, wheie the plant closing and cessation of operations
wele the dnect result of the employees’ selection of the charging
union as their bargaming repiesentative, not, as claimed by the em-
ployer, for economic reasons > In this case, the employer, upon being
mformed by the charging union that 1t 1epresented a majority of the
employees and desized 1ecognition, mnterrogated and thieatened em-
ployees for jomning the union, warned them that 1f they still chose
the charging union he could not remain 1 business because of the
rates 1t would demand—although the umon assured him that it had
no fixed rates and that 1t was willing to negotiate—but that he could
continue the business 1f they chose a 11val union, then terminated all
the employees when they advised that they had determined to remain

@ See, e g, Jays Foods, Inc, 129 NLRB 690, footnote 2 Cf Dayton Rubber Co, 130
NLRB 1322

® See, e g, Winchester Electronics, 128 NLRB 1292, footnote 4, Stcwa:t Hog Ring Co,
Inc, 131 NLRB No 49

41 Yogeph Bag Co, 128 NLRB 211, Member Rodgets, dissenting, would find no violation
whenever an employer chooses to go out of business “regardless of the reasons therefor™
See Barbers Iron Foundry, 126 NLRB 30 (1960)

- Cf Fibreboard Paper Products Corp, 130 NLRB 13558, wheie the Bourd found thit
the employer contracted out its malntenance work for economie rather than diseriminatory
motives See footnote 43 below , see also below, p 111, for discussion of sec 8(a)(5)
aspects
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with the charging union, and sold the business The Board majority,
mn finding the violation, stated as follows

The mere coincidence of unmon orgamzation of a plant with the shutting down
thereof 18 not conclustve evidence of a discriminatory motive in shutting down
that plant, although the comncidence itself 1s evidence bearing upon diseriming-
tory intent [Footnote omitted ] However, here there 1s a substantial additional
show1ng of unmon anmimus, and when we consider all the ecircumstances referred
to above, we think the evidence of unlawful motivation 1s conclusive

(a) Remedies for unlawful discontinuance of operations

In 1emedying discrimination resulting from the discontinuance of
business operations for purposes prohibited by section 8(a) (3), 1t 15
the Board’s policy to assess the 1emstatement and backpay 11ghts ot
tho affected employees in the light of the particular situation presented
In each case 4

Rewnstatement has been dizected where the employer could reason-
ably be required to resume the discontinued operation ¢ Thus, where
an employer abolished 1ts automotive service department farmed out
the work, and terminated the employees 1n this department, the Board
directed that the department be reopened, and that the terminated
employees be reinstated to their former positions and be made whole
for any losses suffered because of the employer’s action* Similarly,
an employer who discriminatorily discontinued his trucking service,
discha1 ged his own drivers, and began using motor vehicles and drivers
of alleged independent contractors, was ordered to 1esume his trucking
opecrations with his own employees and reinstate the discharged em-
ployees with backpay, since the operation involved was “still required
and being performed” and was not abandoned **

But where and @mployer violated section 8(a)(3) by discontin-
uing 1its long-distance trucking operation and discharging its two
truckdrivers for discriminatory reasons, and the two employees had
spent a considerable portion of their time doing work for the employet
other than driving trucks, the Board directed the employer to offer
them reinstatement to their former or substantially equivalent posi-
tions with backpay, without requiring the employer to resume its

€3 At the close of the fiscal year, the entire issue of remedies in this area, as well as Issues
relating to the scope of the bargaining obligation, were pending before the Board on motion
tor reconsideration in Fibreboard Paper Products Corp, above

4 See Twenty fifth Annual Report (1960) pp 70-72

#See The R ¢ Mahon Co, 118 NLRB 1537 (1957), enforcement denied, 269 F 2d
44 (C A 6, 1959) where the Board directed the employer to reopen the closed department
Cf Bonnie Lass Knitting Mills, Inc, 126 NLRB 1396 (1960), where the Board 1efused
to direct the resumption of the employer's discontinued manufacturing operation, since thi
employer could not “by mere administrative actlon” effect resumption of this operation
which was unwanted and not essential to the conduct of the remalning business, but
ordered backpay until such time as the employees obtained other substantially equlvalent
employment See T'wenty-fifth Annual Report (1960), p 71

4 Jays Foods, Inc, 129 NLRB 690

7 Hugh Major Trucking SBervice, 128 NLRB 322

-
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long-distance tiucking operation unless necessary—and then only to
the extent necessary—to afford these employees the reinstatement to
which they were entitled

On the other hand, where an employer permanently discontmued
his operations for antiunion reasons—thereby discharging his em-
ployees—and sold his business, a Board majority did not direct the
tesumption of operations but ordered the employer to establish a
preferential hiring list and to notify the discharged employees of their
remstatement rights in the event he 1esumed his former operations
While the majority awarded backpay to the discriminatees for the
period from the date they were terminated to the date the busmess
was sold or the employer in fact ceased functioning, whichever was
late1, two of the majority members * would have expanded the order
by awaiding backpay from the date of the discrimmation “until such
time as [the discriminatees] obtained substantially equivalent em-
ployment with other employers ” 5

(3) Union-Security Agreements ‘“»

The act permits an employer to enter into an agieement with a
labor organization requiring membeiship theremn as a condition of
employment, subject to certain limitations set out 1n the union-security
proviso to section 8(a)(3) and section 8(f) The Board has con-
sistently held that a union-security agreement to be valid must set
forth texms which conform to these statutory requirements 3

Under the section 8(a) (3) proviso, & union-security agreement 1s
valid (1) 1f made with the majority representative of the employees
In an appropriate unit, whose authority to make such agieement
has not been revoked in an election pursuant to section 9(e), and
(2) 1f the agreement affords the employees 30 days’ grace within
which to acquire union membership “following the begmmning of
[thei1] employment, or the effective date of [the] agieement, which-
ever 1s later ” Furthermore, prior to September 14, 1959, the con-
tiacting union also had to be ;n comphance with the non-Communist

4 Stewart Hog Ring Oo, 131 NLRB No 49 See also Winchester Electronics, Inc, 128
NLRB 1292, 1295, where the Board ordered the employer to reinstate employees to their
former or substantlally equivalent positions at two of its plants, and to transfer operations
from a third plant to these two plants, to the extent necessary, if such reinstatement could
not be made without such transfer

¥ Yoseph Bag Co, 128 NLRB 211, Member Rodgers dissenting See also St Oloud
Foundry & Machine Co, Inc, 130 NLRB 911, where the employer permanently ceased
operations of the foundry portlon of its business and purchased castirgs, formerly
manufactured 1n the foundry, from outside sources for use in its machine shop which is
housed tn the same building as the foundry

50 Members Fanning and Jenkins

81 Membet Rodgers found no violatlon and would have 1ssued no remediul order See
above, p 97, footnote 41 See also Twenty-fifth Annual Report (1960), pp 71-72, as to
backpay for the period following the permanent cessation of business

53 8ee Twenty fifth Annual Report (1960), p 72, and previous annual reports

616401—62——8
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affidavit and filing requirements of now-repealed section 9 (f), (g),
and (h) ** at the time of entering mnto such an agreement

Sectron 8(f) makes specific provision for contracts in the construc-
tion industry, pexmitting, wnfer ala, contracts with unions whose
majorty status has not been established and union-security clauses
requiring membeiship “after the seventh day following [rather than
on or after the thirtieth day following] the beginning of such employ-
ment or the eflective date of such agieement, whicheve: 1s later’

(a) Union’s status

Dmng the past year, violations of section 8(a)(3) were found m
a number of cases wheie the employer executed, mamtained, or en-
forced a umon-secunty agreement with a union which was not the
majority r1epiesentatin e of the employees at the time of 1ts execution 5
In one case, Checker Taxs Co , Inc 5 the employer’s conduct 1n enter-
mg mto and enforcing a new contract contaming union-secuiity
provisions lawful on their face was tound unlawful, where 1t was
executed while the coercive effects of an old contract which contained
llegal union-security provisions weie still operative, because at the
time the new contiact was exccuted the union’s majority status was
“tainted by past 1llegal support” and no basis existed for concluding
that the union “in fact represented an uncoerced majority of the em-
ployees” at that time Howevel, 1n another case, the Boaird, in accord
with the Supreme Court’s decision in Bryen Mfg Co 7 held that
where the union-security provision 1s valid on its face, enforcement
and maintenance of such a contract cannot be found unlawful because
of citcumstances connected with 1ts execution which occurred more
than 6 months prior™o the filing of the chaige, and thus predated the
Iimitation period of section 10(b) 37

On the other hand, mn Industrial Reyon Corporation® a panel
majority * held that an employer violated section 8(a) (3) by entering

52 This sectlon was repealed by title 1I, sec 201 (d) and (e) of the Labor-Manigement
Reporting and Disclosure Act of 1959, Public Law 86-257, 73 Stat 519 See discussion
below, pp 100-101, as to iswnes 1« 1ating to the econtinuing cffect of these requirements

8t See ew, Reltance Fuel O Corp, 129 NLRB 1166, 1179 Sce also Burke Oldsmodile,
Inc, 128 NLRB 79, 85-86, enforced in part, 288 F* 2d 14 (C A 2, 1961), where the Board
adopted the trial examiner’s finding that an employer, faced with conflicting claims by
two rival nonincumbent unions, violated sec 8(a) (2) and (3) by recognizing one of them
as the representative of its employees, In the absence of a Board conducted election, and
executing a union security aprcement with the recognized union Cf Lugood Trucking
Service, 130 NLRB 740, involving a multiemployer union-security agreement where no
violation was found

55131 NLRB No 96

8 Local Lodge No 1424, IAM, AFI—CIO, etc v NLRB, 362 U8 411 (1960)

&7 Bee Qee Window COo, 128 NLRB 156 Yor similar rulings with respeet to union’s
noncompliance with sec 9 (f), (g), and (h) at time of contract's execution, see Hooker
Chemical Corp, 128 NI.RB 1391, and Checker Tazt Co, 131 NLRB No 96 footnote 9

68130 NLRB 427

% Members Rodgers and Kimball

e



Unfair Labor Practices 101

mto and giving effect to a umon-security agreement executed on Sep-
tember 4, 1959, with a union which was not in compliance with section
9 (f), (g),and (h) at the time of execution, although the comphance
requirement was thereafter repealed ® prior to the dischaige of an
employee pursuant to this union-security provision and the filing of
the charge® And in Zooker Chemical Corp ,* the Board found a
union violation for entering into an oral union-secuiity agreement at
a time when 1t was not 1n comphance with foimer section 9 (f), (g),
and (h),® but dismissed the complaint against the employer on the
basis for the Supreme Court’s Bryan decision * because of the untimely
service of the charge against the employer

(b) Terms of agreement

The proviso to section 8(a)(3) sanctions only agreements which
provide for union security within the prescribed limits Employees
may not be compelled to acquire union membershyp until after 30 days
“following the beginning of [their] employment, or the effective date
of [the] agreement, whichever 1s later ”

Thus, the Board found violations of section 8(a)(8) where the
employer entered into or gave effect to union-security provisions which
established closed-shop or preferential hiring conditions, ® failed to
grant old nonunmion employees,”” or new employees,”® the statutory
30-day grace period, provided a 30-day grace period retroactive to
the contract’s “effective” date, which was 21 days p1101 to the execu-
tion of the contract, ® o1 required the deduction of mitiation fees from
nonmembers’ wages i installments commencing the first day of

% See footnote 53, ahove, p 100

o Former Chairman Leedom found a violation solely on the basis that the union security
provision did not provide a full 30-day grace perlod, and deemed it unnecessary to decide
the noncompliance aspect Member Rodgers also found a violation on the basis of an
inadequate grace period, but Member Kimball did not agree Compare with Hooker Chem-
cal Corp, 128 NLRB 1394, and Ohecker Taxs Oo, 131 NLRB No 96

¢2128 NLRB 1394

o3 Member Rodgers dissented with respect to the majority’s failure to order a relmburse
ment remedy He was also of the opinion that the union sccurity agreement was also
unlawful because it was oral, and because it conditioned continued employment on both
Joining the union and signing a checkoff authorization eard JId, at pp 1398-1399

& See above footnote 56, p 100

% See also Checher Tari Co, 131 NLRB No 96, footnote 9, as to the sec 10(b) aspect

% See, eg, Union Tazi Corp, 130 NLRB 814, American Advertismg Distributors, 129
NLRR 640 650 654, Oscherw tz € Song, 130 NLREB 1078 (oral adoption and modification
of original written unlawful union security agreement, parol modification, even if sub-
stantited, held not to cure 1llegal clause cven 1f not enforeed) See also Booth & Flunn
Co, 120 NLRB 867 881 (unlawful union-security conditions found on basis of contractual
provisions and union’s bylaws which employer orally agreed to follow), compare with
McGiaw Constructson (o, Inc, 131 NLRB No 111, where no violation was found

o7 See, ¢ g, Shear’s Pharmacy, Inc, 128 NLRB 1417

% See, eg, Checker Tazi Co, Inc, 181 NLRB No 96, Oscherwits & Sons, 130 NLRI’
1078

® Burke Oldsmobile, Inc, 128 NLRB 79, 86, enforced in part, 288 F 2d 14 (CA 2)



102 Twenty-sixth Annual Report of the National Labor Relations Board

employment, notwithstanding employee protest or the absence of
employee writien authorization ™

However, a contract clause requiring “all newly-hired help” to
obtain a “referral” card from the union was held not “of itself’ unlaw-
ful, where the clause explicitly required the union to furmsh such a
card to newly hired help without regard to union membership, and
did not, by 1ts teims, “place the employment status of employees
alreadv hired by the Company under the control of the Union ” ™

(1) “Agency shop”

In General Motors Corporation, the Bouard had occasion to con-
sider for the first time the legality of an “agency shop” proposal—
under which employees would be required to pay to the union,
the collective-bargaining representative, the equivalent of initiation
fees and monthly dues regulaily required of union members, as
a condition of employment after 30 days following the date of the
agreement or initial employment, whichever was later—for a plant
located 1n a “right-to-work” State which prohibits arrangements re-
quiring union membeiship but not “agency shops” After the
close of the fiscal year, a Board majority ™ vacated an earlier majority
decision 1n the same case ™ which held the “agency shop” arrange-
ment unlawful, and—without having to reach the 1ssue as to the with-
drawal of the Federal act under section 14(b), or the “right-to-work”
statute of the particular State o1 any other State—held this foim of
union security lawful under the proviso to section 8(a)(3) absent
any “suggestion” that union membership was not available to any
nonmember employde who wished to join The majority stated,

we are unable to distinguish, so far as its legality is concerned, the instant
agency shop proposal from any other union-security proposal which predicates
a right of discharge only upon an employee’s failure to tender the equivalent
of regular union dues and inifiation fees The Union sought to bargain con-
cerning a clause which would leave the final decision as to membership or
nonmembership with each individual employee, ¢¢ his option, but nevertheless,
to condition employment upon the payment of sums of money which would
constitute each employee’s share of financial support In our opinion, such a

proposal fully comports with the congressional intention in Section 8(a) (3) for
the allowance of union-security contracts s

1 Amer can Advertising Distributors, 120 NLRB 840 648 654 See also Hooker Chemi-
cal Corp 128 NLRB 1394 particularlv disszent of Member Rodgers

7 Cadillar Wire Oorp, 128 NLRB 1002, 1005

7130 NLRB 481

7 Chairman McCulloch and Members Rodgers, Fanning, and Brown—Member Leedom
dissenting—In 133 NLRB No 21 (Sept 29, 1961)

% Former Chalrman Leedom and Members Jenkins and Kimball—Members Rodgers and
Fanning dissenting—In 130 NLRB 481

T The 8(a)(5) aspect of the case is discussed below, p 112



Unfair Labor Practices 103

(c) Illegal enforcement of union-security agreement

Under the proviso to section 8(a)(3), no employee may be dis-
charged under the terms of a union-security agreement for reasons
other than the failure “to tender periodic dues and imitiation fees
uniformly required as a condition of acquiring or retaining member-
ship” Moreover, “the only obligation an employee has under the
compulsion of the proviso to Section 8(a) (3) of the act [to pay dues],
18 to pay dues for the period of employment with the employer who 1s
a party to the contract and during the term of the contract”?® In
one case, a panel majority 77 affirmed a trial examiner’s finding that
an employer violated section 8(a) (8) by threatening employees with
discharge 1f they did not pay strike assessments levied by the union,
and by checking off such assessments as a condition of their continued
employment, and noted that the proviso to section 8(a) (3) does not
include such assessments 78

During the past year, the Board again had occasion to determine
m a number of cases whether employees had been unlawfully dis-
charged under union-security agreements for reasons other than the
failure “to tender periodic dues and mnitiation fees” In F J Burns
Draying, Inc ,® the Board held that an employee had been unlawfully
discharged for “some reason” other than nonpayment of required dues
and 1mitiation fees where the union requested his dischaige after 1t
had accepted the employee’s tender of delinquent dues and 1mtiation
fees and notified him of his remnstatement, and the employer had
knowledge of the fact that the employee had tendered the required
dues and 1nitiation fees Similarly, in General Motors Corp , Frigid-
otre Division,® the discharge of an employee who had previously with-
drawn from the union, but was required to rejoin under a new contract,
was found unlawful where the union requested his discharge after he
had tendered a money order sufficient to cover both the reinstatement
fee required and current dues—although he did not specify that 1t was
in payment of both—and the union had simply returned the tender
without explanation, “as the [employer] had reasonable grounds
for believing that membership was denied [him] for reasons other

™ Montgomery Ward & Co, 121 NLRB 1552 (1958) , Twenty fourth Annual Report
(1959), p 70 See also IUB, AFL-010, Frigidaire Local 801 (General Motors Qorp,
Frigidatre Dw ), 129 NLRB 1379, 1380, 1381

77 Members Rodgers and Fanning

7 Florence Brooks, 131 NLRB No 97, footnote 2 Member Leedom dissenting with respect
to those employees who had executed checkoff authorizations specifically authorizing de-
ductions of “any assessments” Compare with Wm Wolf Bakery, Ino, 122 NLRB 630
(179-5182)9 NLRB 252

0 JUR, AFL~010, Frigidaire Loocal 801 (General Motors Uorp, Frigidaire Div), 129
NLRB 1879
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than lus tailute ‘to tender the periodic dues and the imitiation fees’
required as a condition of attaining membership ”

The Board has also held that under a “maintenance of membership”
clause, members of one union may not lawfully be required to main-
tain membership 1n another union ® Thus, the terms of a “mante-
nance-of-membership” agreement were held to have been unlawfully
applied where the contracting union was a newly chartered local,
which had changed 1ts affiliation after its international’s expulsion
from the AFL~CIO, and the employees affected had not become mem-
bers of the contracting union but remained members of the old organi-
zation 8 And, 1n another case?® notwithstanding the existence of
lawful union-security and hiring-hall provisions n the contract, a
violation was found where the employer and the union jomntly en-
gaged m a hiring arrangement which required new employees to
execute combined union membership application and dues checkoff
authorization cards prior to the 30-day statutory grace period pro-
vided 1n the contract

(4) Discriminatory Hiring Practices

Violations under section 8(a)(3) were agamn found 1n situations
where individual employees weie denied employment because they
were unacceptable to the union,® or where employers were parties to
discriminatory hiring arrangements 8 However, in deference to the
Supreme Court’s decision 1n Local 857, Teamsters ® of April 17, 1961,
holding that an exclusive hning hall arrangement without safeguards
15 not per se unlawful under the act, the Board ceased adhering to
its Mountain Pacific rule® which required specific safeguards as a
condition for estabhshing the validity of such arrangements %8

& Hershey Chocolate Corp, 129 NLRB 1052, enforcement denied, 49 LRRM 2173 (CA
3, Dec 1, 1961) See also Twenty fourth Annual Report (1959), p 71

8 Hershey Chocolate Corp , above

8 Qadsllac Wire Corp, 128 NLRB 1002, enforced 2900 F 2d 261 (CA 2)

8 See, e g, Southern Electrical £ Pipefitting Corp, 131 NLRB No 12, particulaily in
light of Member Fanning’s partial dlssent

85 See eg Central Riwging & Contracting Corp, 120 NLRB 342, 854 (oral arringement
to hire only from union which operated hall “for members of organization who pay dues”),
Petersen Conatruction Corp, 128 NLRB 969, 973-974 (exclusive hiring agreement, where
union membership was required as a condition of referral, case modified in other respects
after the fiseal vear, 134 NLRB No 152) Safchwell Electric Construction Co, Ine, 128
NLRB 1205, 1267 (oral closed shop or preferential hiring arrangement, where referral or
clearance was based on union membership in good standing)

® Local 357, International Brotherhood of Teamsters v NLRB (Los Angeles-Seattle
Motor Lxzpresa Ianes), 365 US 667 Sce section on Supreme Court Rulings, below,
p 153, for a full discussion of this case
" o Mountain Pacific Chapter of the A fated General Oontractors, Inc, 119 NLRB 883
(1957) Twenty-third Annual Report (1958), pp 85-86

B See,eg, G A Rofel & Co, 131 NLRB No 154, footnote 1, Sterling Precision Corp,
Imstrument Div , 131 NLRB No 155, footnote 2
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(5) Other Forms of Discrimination

Violations of section 8(a)(3) were also found wheie employeis
enterted mnto o1 maintained collective-bargaining agreements which
accorded union members preferential wages o1 other benefits 2 And
a Boaid majority found the section violated on the basis of “the
attendant cicumstances,” 1ather than on a per se theory, wheie a
seasonal employer, after a lawful economic stiike, adopted a new
hiring formula for the following season which failed to credit stiikers
for the time they had engaged 1 the stiike, and thereby dimimished
their employment opportunities *

Duiing the past year the Boaid also found that an employer \1o-
lated the section by dischaiging an employee from a job as a 1esnli.
of union pressure because of the employee’s “failure to perfoim obli-
gations 1mposed by the Respondent Union on 1ts memberis and woirk
permit holders ¥ 2 The “piressures” were brought here by the union
steward because the employee took exception to th?e steward’s temarks
during a Jecture to the employees on quitting and st ting times, wlnch
lecture was delivered by the stewaid at the direction of the union’s
business agent

d Special Remedial Problems

Since the Supreme Court’s decision in Local 60, Carpenters?: on
April 17, 1961, holding that a refund of dues and fees was beyond
the Board’s remedial authority “[w]heie no membership in the union
was shown to be nfluenced or compelled by 1eason of any unian
labor practice,” the Boaid directed 1eimbursement 1emedies 1n only
two cases during the fiscal year ® Tn one case, a panel majority held
that a reimbursement order was piroper under the Supreme Court’s
decision wheie the employer and the unton illegally exacted stiike
assessments from employees as a condition of continued employment

8 See, cg  Indiane Gas £ Chemical Corp, 140 NLRB 1488 (health insurance and pon
sion benefits limited to union members) , American Advertising Disiributors, 129 NLRB
640, 654 (union employees paid 2% cents per hour more than nonunion employces)

% Community Shops, Inc, 130 NLRB 1522, Member Rodgers dissenting

9 Brunswich-Ralkc Callender Co , 131 NLRB No 20, and the proposed supplemental dect
slon and order 1ssued in this casc after the close of the fiscal year, 135 NLRB No 59

92 Local 60, United Brotherhood of Carpenters v NLRB, 865 US 651 See Supreme
Couit Rulings Lelow p 136 for a full discussion of this decision

8 For prior cnses during the fiseal year in which reimbursement was dlrected sece
Hershey Chocolate Oorp, 129 NLRB 1032 (coercion to pay dues) , Reliance Fuel O:l Corp,
129 NLAR 1166 (basod on Voguna Licetnic £ P 107t CGo v YT REB 319U S 522, rither
than Brown-Olde, 115 NLRB 594) , Cadillac Wire Corp, 128 NLRB 1002 (new employees
required to join union within 30 days) , Lykes Bros Inc of Georgiz, 128 NLRB 606 (re
fund only to those employees who were individually coerced into signing dues checkoff
cards) See also Oscherwntz & Sons, 130 NLRB 1078, Booth & Flunn COo, 129 NLRB
$67, and Hooker Chemtcal Corp, 128 NLRB 1394, where reimbuisement was deemed
unwarranted

% Flotence Brooks, 131 NLRB No 97, Member Leedom dissenting in part
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by threats of discharge In the other,® the Board directed the reim-
bursement of dues and other moneys 1llegally exacted as a condition
of employment from employees specifically found to have been coerced
nto joining the union pursuant to unlawful union-security provisions
of the contiact, but not as to other employees

In fixing the amount of backpay due economic strikers whose
request for 1emnstatement had been discriminatorily denied, a Board
panel held 1n one case that the strikers were entitled to backpay from
the time they would have been 1ecalled mn accordance with seniority
and the availability of work, rather than from the time they 1equested
reinstatement, since work was unavailable at the time of their request
due to 1educed business activity 7 In the same case, a tiuckdriver’s
lack of a chauffeur’s license during the backpay period was held not
to disqualify him from backpay,’® but the gross backpay of one dis-
criminatee with an unexplained high absence record was reduced by
the same peicentage as his annual absence rate, and no backpay was
awarded to another discriminatee who was shown to have made 1llegal
liquor sales during part of the backpay period but failed to disclose
his earnings from such sales ®°

And m another case, 1n remedying an unlawful agreement which
granted union employees 214 cents more per hour than nonunion
employees, the Board or1dered the employer and the union to make
nonunion employees whole for their loss of pay resulting from the
discriminatory pay scale’®

4 Discrimination for Filing Charges or Testifying

Section 8(a) (4) Takes 1t an unfan labor practice for an employer
to discharge or otherwise discriminate against an employee because he
has filed charges or given testimony under the act

During the past fiscal year, violations of section 8(a) (4) were found
1n situations where employees were discharged,? refused employment,?

% Checker Taz: Co, 131 NLRB No 96

9 Sce also Hershey Chocolate Corp , 120 NLRB 1052, decided before the Supreme Court's
dcusion 1n Local 60, above, where the Board directed relmbursement only against the
union because the employer actively resisted the union’s efforts to compel the employees
to maintain membership, and capitulated only pursuant to an arbitrator’'s direction and
fn the belfef that its contractual obligatfon required it to do so

%7 Robinson Freight Lines, 129 NLRB 1040

8 Member Rodgers dlssenting on this point

% See nlso Accurate Forming Corp, 128 NLRB 653, where backpany was denled an em
ployee who gave false testimony at the Board hearing

1 American Advertising Distridbutors, 129 NLRB 640

2 Gibbs Corp, 131 NLRB No 118, Lindsey Newspapers, Inc, 130 NLRB 680 (violation
of 8(a)(3) also found) , Harptone Mfg Corp, 128 NLRB 230, 235

3 Brunsuch-Balke Collender Co 131 NLRB Nn 30 (8(a) (1) and (3) vlolations alsv
found) , Oentral Rigging & Ooniracting Corp, 129 NLRB 342, 855
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or otherwise discriminated against ¢ for filing charges under the act,®
for refusing to withdraw charges against a union,® for testimony be-
fore the Board 1n a representation ? or unfair labor practice proceed-
ing,® or for merely appearing at an unfair labor practice hearing
pursuant to a Board subpena without testifying ®

In one case, the Board adopted the trial examiner’s finding that the
discharge of a supervisor for giving testimony 1n a Board proceeding
violated section 8(a) (1), and that 1t was unnecessary to consider
whether this discharge also violated section 8(a) (4) since the remedy
was the same® In another case, the Boaid held that an employex
violated 8(a) (1), but not 8(a) (4), by discharging an employee be-
cause of the belief that he had signed a letter supporting charges filed
against the employer, and had joined in filing such charges, when 1n
fact he had not done so prior to his discharge *

In a number of other cases, section 8(a)(4) allegations were dis-
missed because they were not supported by credible evidence 2

5 Refusal To Bargain 1n Good Faith

Section 8(a) (5) makes 1t an unfair labor practice for an employex
to refuse to bargain 1n good faith about wages, hours, and other con-
ditions of employment with the representative ** selected by a majority
of the employees 1n an appropriate unit *

The employer’s duty to bargain arises when the employees’ majority
representative requests the employer to recognize 1t and to negotiate
about matters which are subject to bargaining under the act'* As

¢ Dal-Teo Opiical Oo, 131 NLRB No 94 (discharge, demotion, transfer to less desirable
job, and issuance of ‘“‘violation notice” which could result In disciplinary action under
company’s rules)

S ibbs Corp, above, Central Rigging & Contracting Corp, above, Harptone Mjfg COo,
above

¢ Brunswick Balke Oollender Co, above

7 Lindsay Newspapers, Inc, above

8 Dal-Tex Optical Co, above

® I'bid

30 Dal Tew Opiicat Oo, above, citing Better Monkey Grip Oo, 115 NLRB 1170 (1956)

1 @ibds Corp, 131 NLRB No 118, footnote 1

12 See Stockdbridge Vegetable Producers, Inc, 131 NLRB No 162, Tampa Coca-Cola
Bottling Co, 130 NLRB 1505, Overnite Transporiation Co, 129 NLRB 261, 283, Okarlion
Press, Inc , 129 NLRB 1352, 1355-1357

18 ¢4The term ‘representatives’ includes any individual or labor organization" Sec
2(4) of the act The term “labor organization,” as defined in sec 2(5), includes any
organiz ition in which employees participate and which exists, at least i part, for the pur-
pose of bargaining collectively with employers on behalf of employees

1* See 9(a) mikes the majority representatives the ‘exclusive representatives of all the
employees'” in the appropriate unit “for the purposes of collective bargaining In respect to
rates of pay, wages, hours of employment, or other conditions of employment "

18 See, however, The Texas Pipe Line Co , 129 NLRB 705, 708, where the trial examiner
held that a union’s request for bargafning was not a prerequisite since the employer had
advised that it would not bargaln For other cases deallng with the issue of what con-
stitutes an effective barganing request, see Rural Electric 0o, 180 NLRB 799, Bilion
Insulation, Inc, 120 NLRB 1286, Barney’s Superoenter, Ino, 128 NLRB 1325, Laabs,
Inc, 128 NLRB 874
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defined by section 8(d), the statutory duty to bargain includes the
duty of the respective parties ' “to meet at 1easonable tumes and confer
1n good faith with respect to wages, hours, and other terms and con-
ditions of employment, or the negotiation of an agieement, or any
question arising thereunder, and the execution of a written contract
Incorporating any agreement reached i1f requested by either party”
However, “such obligation does not compel either party to agree to a
proposal or require the making of a concession ”

a Duty To Honor Certification of Representative

The Board, with Supreme Court approval,*” requires an employer to
bargain with the certified representative of his employees for a
reasonable period, ordinarily a year, mn the absence of unusual
circumstances 8

In one case, the Board held that an employer unlawfully refused
to bargain by not honoring a regional director’s certifications which
were 1ssued pursuant to consent elections® Rejecting the employer’s
contention that the 1egional director’s conduct in certifying the elec-
tions was arbitrary and capricious, the Board reiterated its longstand-
g policy that the regional director’s determmation in such consent
elections 1s to be final 1n the absence of fraud, misconduct, or such
gross mistakes as imply bad faith by the regional director, even
though the Board might have reached a different conclusion And
1n another case, the certification did not become invalid ssmply because
some employees failed to vote in the election, where such failure was
attributed to the employees’ lack of inteiest 2°

% b Appropriateness of Unit

Section 8(a) (5) 1equires an employer to baigamn only concerning
employees 1n an appropriate unit #* Thus, the Boaird found in the
Foreign Oar Center case,?® that the employer was not obligated to
bargamn for a one-man umit#® It was pointed out that the 1easons
for which the Board considers itself without power to certify a one-

16 The union’s duty to bargain Is discussed below, pp 127-130

17 Ray Brooks v NLRB, 348 US 96 (1954) See Twentieth Annual Report (1955).
pp 121-122

181t is also well settled that after an employer enters into a settlement agreement re
quiring 1t to bargain In good falth with a union, the employer is under an obligation to
honor that agreement for a reasonable time after its execution Thus, a real question
concerning representation cannot be ralsed during such period Stant Lithograph, Inc,
131 NLRB No 3

1 Sumncr Sand £ Gravel Co ,128 NLRB 1368

20 Houston Chronicle Publishing Co , 181 NLRB No 93

-t For full divcussion of appropriate unit, see above pp 354—67

Foreign Car Oenter, Ino , 129 NLRB 319

= However, & Board majority (Members Jenkins and Bean dissenting) has held that the
act does not preclude bargalning with a union on behalf of a single employee, if an em-
ployer is willing Loufs Rosenberg, Inc, 122 NLRB 1450, 1483 (1939)

pr
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man unit also preclude 1t from directing an employer to bargain with
1espect to such a unmit It noted further that there was no presump-
tion that the contract unit, which the employer disavowed 1n midterm,
was appropriate because the parties contemplated that additional em-
ployees would be hired during the term of the contract, since there
was but one employee 1n the umt at the time of the execution of the
contract

In one case, the Board 1eiterated its policy of excluding plant cler:-
cals fiom office clerical units when any party objects2¢ It held that
an employer did not unlawfully refuse to bargain with the union for
timekeepers, who were plant clericals, whete the only baigaining
demand which the union made with respect to timekeepers was that
they be bargained for as part of the office clerical unit And, 1n an-
other case, a panel majority found that an employer was obligated
to bargain with the union notwithstanding the Board’s minor modifi-
cation of the unit proposed by the union?* The majority held that
the variance between the requested unit which excluded certain em-
ployees and the appropriate umit including such employees was too
insubstantial to excuse the employer from its statutory duty to bargamn
with the union It noted, moreover, that the inclusion or exclusion
of the omitted category was not an issue between the parties at the
time the bargaming request was made

Another employer violated section 8(a) (5) by refusing to bargam
with the certified union on the ground that the union did not qualify
under the American Potash *® doctrine, 1e, the union was not the
“traditional representative” of a previously severed and now sepa-
rately represented departmental unit* The Board held that the
“traditional representative” test of Amermcan Potash 1s limited to
severance cases and 1s not applicable where a craft or departmental
unmt has once been severed from a production and mamtenance unit
and has, since then, developed its own bargaining history

c Subjects for Bargaining

The statutory duty to bargain extends to all matters pertaining to
“rates of pay, hours of employment, or other conditions of employ-
ment ”® Regarding such matters, the employer, as well as the em-
ployees’ representative, must bargain m good faith, although the
statute does not require “either party to agree to a proposal or require

2 Awmsworth Mfg Oo,131 NLRB No 48

= Ash AMarket & Gasoline, 130 NLRB 641 Member Rodgers, dissenting, belleved that
the unit was in fact inappropriate and that the employer did not violate its obligation to
bargain

2 American Potash £ Chemical Corp, 107 NLRB 1418 (1954) Nineteenth Annual
Report (1954), pp 38—41

¥ Industrial Rayon Corp, 128 NLRB 514, set aslde in 291 F 2d 809 (C A 4

2 Secs 8(d) and 9 of the act.
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the making of a concession ”? On the other hand, 1n nonmandatory
matters, 1e, lawful matters unrelated to “wages, hours, and other
conditions of employment,” the parties are free to bargain or not to
bargain, and to agree or not to agree® However, insistence by one
party that the other accept a proposal involving a nonmandatory
subject as a condition of bargaming on mandatory subjects 1s incon-
sistent with the good-faith performance of the statutory bargaining
duty =
(1) Waiver

A refusal by an employer to baigain during the term of a contract
as to a particular subject matter may be violative of section 8(a) (5)
1f the employees’ representative has not waived its right to bargam
with respect thereto

The waiver question arose during the past year in a case where the
employer, dui1ing the contract term, umlaterally established piecework
1ates and work production quotas, which matters were not specifically
covered by the contract® The union, at the outset of precontract ne-
gotiations, had proposed a contract clause providing for a ceirtain in-
crease on piecework rates during the contract term, without alteration
of precework quotas or work per umt The p1oposed cont1act also pro-
vided that when because of changes in the indust1y it became necessary
to revise piecework quotas or the work per unit, such revision would be
conducted only by means of a study conducted by two representatives
of the employer and two representatives of the union Although the
parties reached an agieement on minimum wage and management
rights clauses which were mcorporated into the contract, the remaindex
of the union’s propdsal, that production quotas and piecework 1ates
could be revised only after jomnt employer-union study, was neve:
discussed Rejecting the employer’s contention that the umon had
waived 1ts rights and that the employer had acted lawfully under 1ts
management rights clause, the Board held that the employer violated
section 8(a) (5) by acting unilaterally on a matter which had not been
fully explored during negotiations Citing the Press Company case,™
the Board stated

The Board's rule, applicable to negotiations during the contiact term with

respect to a subject which has been discussed 1n precontract negotiations but
which has not been specifically covered in the resulting contract, 1s that the

» Sec 8(d)

%9 See NLRB v Wooster Divisson of Borg-Warner Corp, 356 U S 342 (1958) , Twenty
fourth Annual Report (1959), pp 78-79 See also Twenty fifth Annual Report (1960),
pp 96-101

a Ibid

82 Proctor Mfg Co1p, 131 NLRB No 142

The Press Co, Inc, 121 NLRB 976 (1958)
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employer violates Section 8(a) (5) 1if, during the contract term, he refuses to
bargain or takes umlateral action with respect to the particular subject, unless
1t can be said from an evaluation of the prior negotiations that the matter was
“fully discussed” or “conscrously explored” and that the Umnion “consciously
yielded” or clearly and unmstakably waived 1its interest in the matter

The Board pointed out that acceptance of the employer’s contention
that the wage article and the management rights clause represent the
tull and final agreement of the parties relating to other wage deter-
miations would be to disregard “the familiar concept of collective
bargaming as a continuing and developing process by which the rela-
tionship between an employer and the representative of his employees
1s to be molded * *

(2) Decsion To Subcontract Work

In the Kibreboard case,”® the Board had occasion to decide the
question whether an employer was under a statutory duty to bargain
with the union about 1ts “decision to contract out” maimtenance work
A majority of the Board 2¢ rejected the contention that a management
dec1sion to cease one phase of 1ts operations solely for economic reasons
1s 1n and of 1itself a mandatory subject for baigaining The majority
noted that such a broad proposition w as contrary to existing precedent,
since the Board has held that the establishment of an appropriate
bargaming umt does not preclude an employer who acts m good faith
from making changes in his business structure—such as entering into
subcontracting arrangements—without first consulting the representa-
tive of the affected employees* It was pointed out by the majority
that, although the statutory obligation to bargain 1s broad, 1t 1s not so
broad and all-inclusive as to warrant an inference that Congress in-
tended to compel bargaining concerning basic management decisions,
such as whether and to what extent to risk capital and managerial
effort According to the majority, the Twmken, Shamrock, and Rail-
road Telegraphers cases,® relied upon by the dissent, did not support
the proposition that a union which will not represent any of the em-
ployer’s employees 1s entitled to compel the employer to bargain about
matters which will have an impact only when 1t ceases to be a
representative

% Ibid The Board dlstinguished Speidel Corp , 120 NLRB 788 (1958), NLR B v Nash-
Finch Oo, 211 F 2d 622 (CA 8, 1954), and The Berkline Oorp, 123 NLRB 685 (1959),
where effective walvers by the unlons were found

8 Fibreboard Paper Products Corp, 130 NLRB 1558, but see above, footnote 43, p 98

% Member Fanning, dissenting belleved that sec 8(d) under existing Board and Supreme
Court decisions imposes on an employer the duty to bargaln about its declsion to subcon-
tract work performed by employees represented in a collective bargaining unit

% See Mahomng Mining Co, 61 NLRB 792 (1045) , and Walter Holm & Co, 87 NL.RR
1169 (1949)

% The Tymken Roller Bearing Co, 70 NLRB 500 (1946) , Shamrock Dairy, Ino, 124

NLRB 494 (1969) , The Order of Raiilroad Telegraphers, et al v Ohicago and North
Western Rafiroad 0o, 862 US 880 (1959)
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(3) “Agency Shop”

The question arose during the past fiscal year whether an employer’s
refusal to bargain on a union’s “agency shop” proposal-——under which
employees would be required to pay to the union the equivalent of
1itiation fees and monthly dues regularly required of unmion members,
as a condition of employment after 30 days following the date of the
agteement or 1mtial employment, whichever was later—for a plant
located 1n a “right-to-work” State which prohibits airangements re-
quiring union membership but not such “agency shops,” constituted a
refusal to bargain ** After the close of the fiscal year, a Board ma-
jority 1n the General Motors case * vacated an earlier majority deci-
sion 1 the same case dismissing the complaint,** and held this “agency
shop” proposal lawful union security under the act, absent any “sug-
gestion” that union membership was not available to any nonmember
employee who wished to join,** hence a mandatory baigaining subject

d Violation of Bargamning Duty

An employer violates section 8(a)(5) not only by an outright
refusal to bargamm with the majority representative of his employees,*
but also by ba1 gaining only ostensibly and not with a good-faith intent
to reach agreement,* o1 by conduct which interferes with the bargam-
Ing process or undermimes the bargaming representative * During
fiscal 1961, a number of cases turned on the question whether the
employer unlawfully mterfered with the bargaining process by such
conduct as the refusal to furnish information requested by the baigain-
Ing representative, the unilateral change in terms of employment, and
other acts inconsistent with the baigaining requirement

(1) Refusal To Furnish Information

The statutory duty of an employer to bargain 1n good faith includes
the duty to comply with the bargaming representative’s request for
“wage and other employment information essential to the intelligent
representation of the employees ” 4 Moreover, “while an employe:

® General Motors Corp, 130 NLRB 481

4138 NLRB No 21 (Sept 29, 1961), Chairman MecCulloch and Members Rodgers, Fan-
ning, and Brown, Member Leedom dissenting

41130 NLRB 481, former Chairman Leedom and Members Jenkins and Kimball--Members
Rodgers and Fanning dissenting

42 See discussion above, p 102

@ See, eg, Benevento Sand & Gravel Oo, 131 NLRB No 45, Rural Eleciric Co, 130
NLRB 799, F Bennett Mfg Co, 120 NLRB 500

4 See, eg, Borg Warner Controls, 128 NLRB 1035, 1050-1051, Kohler Co, 128 NLRI}
1062, 1068 “M” System, Inc, 120 NLRB 527, 547-553 (totallty of employer's conduct) ,
Oalifornia Gurl, Inc, 129 NLRB 209, footnote 8 (totality of employer’s course of conduct)

4 See, eg, Kohler Oo, above, pp 1079-1080, Bilton Insulation, Inc, 129 NLRB 1296

& Kohler 0o, 128 NLRB 1062, 1078 BSee also NLR B v Truitt Mfg Oo, 351 US 149
(1956) , Twenty first Annual Report (19%6), p 128

-
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1s not required to furnish such information at the exact time or in
the exact manner requested, 1t must be made available ;n a manner
not so burdensome or time consuming as to impede the process of
bargaining ”? ¢

In Peyton Packwng,® the employer was found to have violated sec-
tion 8(a) (5) by delaying 3 months 1n honoring the union’s request
tor the dates ot hire, wage scales, and job classifications of employees
in the bargaining unit, and the only justification advanced was that
no job classification existed This was held no excuse for the em-
ployer’s failure to furnish promptly “whatever data was obtamable,
especially data pertaining to the departments in which the employees
worked and the job functions which they performed ”* Similarly,
in the Kohler case,® unnecessary and unieasonable delay in furnishing
mformation concerning “incentive earnings” essential for bargaining
on wage 1nequities was found violative of section 8(a) (5)

However, in American Cyanamad®* the Board found that the em-
ployer’s retusal to comply with the union’s demand for an unrestricted
right to have and use exact copies of job evaluation and job description
records for study and analysis outside the plant did not violate sec-
tion 8(a)(5) under the particular circamstances The Board noted
that here the employer had a legitimate economic 1nterest 1n not publi-
cizing other mmformation contained 1n these recoids concerning unique
manufacturing techniques and processes, that the employer openly
explained 1ts position to the union, and that the union by its adamant
insistence on 1its right to have these recoirds on 1ts own terms precluded
a test of the employer's willingness to give the union access to the
mformation on mutually satisfactory terms®2 It observed further
that the problem of establishing conditions under which these records
might be afforded the union 1n a manner satisfying the interests of
both was “a matter more properly to be 1esolved at the bargaming
table rather than through the Board processes ”

(a) Information as to mability to grant wage increase

When an employer claims financial nability to pay a demanded
wage 1ncrease, “his failure to furmish on request substantiating fi-

«t Ibid

18 Peyton Packing Co, Inc, 129 NLRB 1358

© This employer was also held to haive violated the section by its failure to furnish the
unfon with data on bonus payments, which the Board found to be an ‘‘Integral part of
the Rewpondent's wage ~struetine’ 1ather than a digeretionary gratuity as contended bv
the employer

5 Above, footnote 46

51 American Oyanamid Co (Marwetia Plgnt), 129 NLRB 683

8 Cf Times Publtshing Co, 72 NLRB 676, 683 (1947), where the Board noted that 2
union’s attitude during bargalning may be such as to “remove the possibiiity of negotiation
and thus preclude the existence of a situation in which the employer's good faith can be
tested If it cannot be tested, its absence can hardly be found *
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nancial information may constitute a violation of Section 8(a) (5)
depending on the facts of the particular case, the ultimate mnquiry
beimng ‘whether or not under the circumstances of the particular case,
the statutory obhigation to bargain i good faith has been met’”®

In one case during the past year, the Board found that an employer
did not refuse or fail to substantiate 1ts claim of inability to pay by
refusing to permit the union to make a general inspection of its books
and records * It noted that the employer’s offer of its most recent
balance sheet to permit “verification” of such balance sheet by a
“licensed accountant or CP A ,” and 1its offer to submit its records
to a full audit 1n 1ts office by a “Licensed Public Accountant or a
CP A” designated by the union, provided the umion paid the cost
of the audit, were reasonable and not unduly burdensome or restrictive
on the union Finding that this employer had satisfied his obligation
to bargain and furmish information as enunciated by the Supreme
Court 1n the T'ruztt case,® the Board pointed out that “the obligation
to furnish substantiating evidence does not ‘automatically’ follow a
claim of 1nability to pay, nor is the employer obligated to substantiate
the claim, it 1s enough 1f the employer 1n good faith attempts to
substantiate it »

(b) Waiver

Although a bargaimning representative may waive 1its right to 1e-
quested 1nformation, evidence of such waiver must meet the Board’s
“clear and unequivocal” waiver test % Thus, a panel majority held
that a union had not waived 1ts right to receive a requested senioritv
st of employees 1n the bargainming unit—for the purpose of propetly
admimnistering the Seniority provisions of 1its contract—merely because
1t had executed a contract that incorporated the employer’s semority
proposal which lacked any expressed provision for the employer to fur-
nish such a list, rather than 1ts own 1mitial proposal which would have
specifically provided for such a list * The majority rehed particu-
larly on the fact that the furmshing of a seniority list, per se, was not
a bone of contention in the bargaining negotiations preceding the
execution of the contract, and that there was no provision 1n the con-
tract 1tself that no such list need be furnished 5

8 Yakima Frozen Foods, 130 NLRB 1289, citing and quoting from NL RB v Truiit
Mfg Co,351US 149, 153-154 (1956)

8 Yakima Frozen Foods, above The Board rejected the trial examiner's statement thut
an employer Is obligated ‘‘to bare his books” to a unlon, or to any other employee repre
sentative

8 Above, footnote 53

8 Gulf Atlantic Warehouse 0o, 129 NLRB 42 See also The Item Oo, 108 NLRB 1634
1640 (1954), enforced 220 F 24 956 (C A 8, 1955), certiorari denfed 850 U S 836 (1955)
rehearing denled 350 U S 905 (1955)

5 Gulf Atlantic Warehouse Co, above Member Rodgers dissenting

& See also American Sugar Refining Co, 130 NLRB 634, where an employer was re
quired to furnish the union with existing job descriptions of the job classifications in the

P
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(2) Unilateral and Other Derogatory Action .

The duty of an employer to bargain with the statutory representa-
tive of his employees mncludes the duty to refrain from taking um-
lateral action with respect to matters as to which he 1s required to
bargain, and from making changes 1n terms and conditions of employ-
ment, without first giving the statutory representative an opportunity
to negotiate concerning the contemplated action or change °°

During the past year, the unilateral grant of wage increases during
a strike, without notice to or negotiation with the bargaming repre-
sentative, was held violative of section 8(a) (5) in several cases® In
the leading case in this category, Kohler Co ,** two such unilateral
wage 1ncreases during a strike were held violative of the section
As to the first increase, the Board distinguished the case from Bradley
Washfountamn,*? and rejected the contention that the wage increase
did not disparage the union or the collective-bargaining process be-
cause the employer continued to negotiate with the union after the
wage ncrease was granted It noted that, unlike the situation mn
Bradley Washfountain, this employer did not first offer to discuss
with the union the wage proposal 1t put into effect, nor did 1t suggest
to the employees that 1t had discussed this matter with the union or
that the union had rejected 1t  On the contrary, this employer placed
the increase i effect without notice and without discussion or nego-
tiation with the union, frequently proclaimed that 1t would not
‘reward the umon for having struck, and did not treat the increase
'as an allowance of the umon’s demands, but steadfastly refused to
offer the union the same wage proposal ® As to the other wage m-
crease, 8 Board majority held that the employer violated the section
by granting 1t unilaterally in the absence of an 1mpasse on wages or
other contract 1ssues *

Other conduct deemed derogatory of the statutory representative,
and therefore violative of the section, included the unilateral putting
mto effect of a hospitalization plan, ¢ the unilateral grant of an
appropriate unit, although the union had entered into a contract which made no pro-
vision that job descriptions would be furnished, upon the oral assurance that they would
be furnished

60 See Kohler Co, 128 NLRB 1062, 1078-1079, citing NLRB v Orompton Highland
Mills, Inc, 337 US 217 (1949), and May Department Stores v NLR B, 326 US 376
(1945)

® See, e g, Kokler Oo, above, Sherry Mfg Co, 128 NLRB 739, Peyton Packing COo,
Ine, 129 NLRB 13358, 1361-1362 (contention that wage ralses were merit increases re-
jected) See also Diciten & Masch Mfg Co, 129 NLRB 112, 123-124, where a unilateral
wage decrease durlng a strike was found unlawful

@ 128 NLRB 1062, 1077-1084, 1088, 1179-1180

BNLRB v Bradley Washfountain Co, 192 F 2d 144 (CA 7, 19581)

€128 at pp 1079-1080

% 128 NLRB at pp 1088, 1179-1180, Mumber Rod;,'erq dissenting on the ground that

an impasse had been reached
% Sherry Mfg Co Inc,128 NLRB 739

616401—62——9 -
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additional half-day holiday; ¢ the unilateral reduction of wage
rates, ¢ the entering into, and 1equiring employees to enter into,
employee agieements changing terms and conditions of employment,
without consulting the certified 1epresentative, ®® and the discussion
of grevances, pay rases, vacations, and other working conditions
with an employee committee, 1n derogation of the exclusive bargain-
ng 1epresentative’s authority

e Suspension of Bargaining Obligation

Although the duty to bargain and to recognize a union which 1s the
statutory representative of the employees 1s a continuing one, certain
aspects of the employer’s bargamning obligation may be temporarily
suspended while the union 1s engaged 1n unlawful activity *° Accord-
ingly, in the Kohler case, above, the Board held that the employer
was justified 1n breaking off bargaining negotiations during those
periods m which the union, through its representatives, endorsed 1lle-
gal strike conduct, 1ncluding violence and vandalism, and encouraged
“mob” demonstrations at the homes of nonstriking employees ™

B. Union Unfair Labor Practices

The several subsections of section 8(b) of the act specifically pro-
scribe as unfair labor practices seven separate types of conduct by
labor organizations or their agents In addition, section 8(e), added
by the 1959 amendments, prohibits employers and labor organiza-
tions alike from entering into “hot cargo” type contracts

Cases decided IQ' the Board during fiscal 1961 under subsections
(1), (2), (3), (4), and (7) of section 8(b) as well as under section
8(e) are discussed below. No cases were brought to the Board for
decision mnvolving subsection (5) which forbids excessive and dis-
criminatory umion fees, or subsection (6) which prohibits so-called
featherbedding practices

® Borg Warner Qonirols, etc, 128 NLRB 1035

v Dichten & Masch Mfg Co,129 NLRB 112, 124

e Lucas County Farm Burcau Co-operative Agsn 128 NLRB 458, 472 See also Squirt-
Nesbiit Boitlmng Oorp , 130 NLRB 24

™ Bilton Insulation, Inc, 129 NLRB 1296

-0 See Kohler Oo, 128 NLRB 1062, 1087-1088, 1170-1172, 1176-1176 See also Valley
Osty Furniture Oo, 110 NLRB 1589 (1954) , Marathon Electric Mfg Corp, 108 NLRB
1171 (1952) ; Phelps-Dodge Copper Producie Oorp, 101 NLRB 360 (1952) , Eighteenth
Annual Report (1953), pp 44-45 However, the obligation to bargain may again become
operative upon correction of the wrongful action See Dorsey Trailers, Ino, 80 NLRB
478, 486 (1948)

"t For a further discussion of the {llegal strike conduct in this case sce above, pp 94-95



Unfair Labor Practices 117

1. Restraint and Coercion of Employees

Section 8(b) (1) (A) makes 1t an unfair labor practice for a labor
organization or its agents “to restrain or coerce employees” 1 the
exercise of their right to engage m or refrain from concerted activi-
ties directed toward self-orgamzation and collective bargaining

‘While section 8(b) (1) (A) also provides that 1t “shall not impan
the right of a labor organization to prescribe its own rules with re-
spect to the acquisition or retention of membership therein,” the
Board has consistently held that this proviso does not permit a
labor organization to enforce 1ts internal rules so as to affect the hire
or tenure of employees, and thereby to coerce them i the exercise
of their statutory rights

a Forms of Restraint and Coercion

Section 8(b) (1) (A) 1s violated by conduct which independently
restrains o1 coerces employees 1 their statutory rights without re-
gard to whether the conduct also violates other subsections of 8(b)
While employer violations of subsections (2) to (5) of section 8(a)
have been held to constitute derivative violations of subsection (1)—
which prohibits interference with, restramnt, and coercion of em-
ployees m their section 7 rights—the Board has adhered to the view
that there 1s no hike relation between subsection (1) and other sub-
sections of 8(b) * Thus, the Board 1n one case ™ held that peaceful
picketing by a minority union for a .union-security clause—which
picketing was found violative of section 8(b) (2)—did not constitute
a derivative violation of section 8(b) (1) (A) .The Board observed
that the Supreme Court’s decision 1n the Curtis Bros case ™ made 1t
clear that peaceful picketing for any purpose does not restrain and
coerce employees within the meaning of section 8(b) (1) (A).™

(1) Threats and Violence, Other Coercave Conduct

As heretofore, some of the cases under section 8(b)(1)(A) in-
volved conduct intended to compel stiike participation or observance

72 See Twenty fourth Annual Report (1959), p 85

i Ibid

% Local Joint Ezecutwe Board of Hotel & Restaurant Employees, etc (Crown Cafetersa),
130 NLRB 1551

®NLRB v Drwers, Chauffeurs & Helpers, I.ocal Union No 6939, etc, 362 US 274
(1960) , Twenty fifth Annual Report (1960), pp 121-122

 See also Local 705, IBT (Oartage & Termsnal Management Corp ), 130 NLRB 5§58,
where the Board affirmed the trial examiner's finding of a sec 8(b)(7) (C) violation, but
dismissed the 8(b) (1) (A) allegation
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of picket Iines by employees As again pomted out during the past
year, such conduct 1s unlawful regardless of whether 1t succeeds mn
1estraining nonstriking employees from exercising thewr right to
work 7

Strike activities which were found violative of section 8(b) (1) (A)
mcluded mass picketing, the blocking of ingress to and egress from
struck plants, and actual and threatened physical violence—including
damage to vehicles—directed toward employees, supervisory and
managerial personnel, workers of other employers, and various other
persons’® In one case, the actions of pickets in surrounding and
breaking the window of a truck belonging to a neutral employer,
thereby causing the driver to collide with another vehicle while at-
tempting to leave the employer’s yard, was held violative of section
8(b) (1) (A), since this conduct was but another link 1n a pattern of
unlawful conduct mn which the union was engaging ”® In another
case, a union’s attempts by forcible means and threats of violence to
obstruct the lawful organizing activities of nonemployee agents and
officers of a rival union were held to constitute unlawful restiaint and
coercion of employees® This conduct, the Board held, not only
impeded employees 1n their right to obtain information conceining,
and to indicate support for, the rival union, but also demonstrated to
the many employees:present at the time that they too could reasonably
expect to be subject to such violent and abusive actions 1f they partici-
pated 1n rival union activities The Board observed that even those
employees who were not present were likely to learn of the respondent
union’s “open and notorious” conduct And picketing of a non-
striker’s home was held unlawful 1n one mnstance

Union utterances addressed to employees have been held violative
of section 8(b) (1) (A) where they contained express or implied
threats of loss of employment or employment opportumties because of
employees’ exercise of statutory rights®? In one case, a union was
held to have violated section 8(b) (1) (A), as well as section 8(b) (2),
where 1t attempted to cause the employer to discharge employees
for having exercised their lawful right to apply directly to the com-
pany for employment, rather than the union’s hiring hall in conform-
ity with the umon’s requirement that members seeking employment

77 Local No 3887, Steelworkers (Stephenson Brick & Tile), 129 NLRB 6

78 United Mne Workers, District 81 (Blue Ridge Coal Corp), 129 NLRB 148 , Highway
Truckdrivers, Local 107 (Riss & Co ), 130 NLRB 943, Brotherhood of Locomotive Firemen
& Enginemen (Phelps Dodge Corp ), 130 NLRB 1147

™ Local No 3887, Steelworkers (Stephenson Brick & Tile), above See also Ckecker
Taz: Co, 131 NLRB No 96

8 Checler Tazi Co , ahove

& United Mine Workers, District 31 (Blue Ridge Coal Oorp ), above

Local 6§11, 8t Louis Offset Printing Union, 130 NLRB 324

-
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use the hiring hall® In another case, the Board found one viola-
tion of section 8(b) (1) (A) where the union attempted to have a
leading orgamzer for a rival union discharged for distributing hiter-
ature and “agitating” for the rival union, and a separate violation
of the same section where a fight with this employee was deliberately
provoked for the purpose of forcing the employee to violate the em-
ployer’s rule and fixed policy that the one who strikes the first blow
18 subject to discharge

During the past year an employer and a union were held to have
violated section 8(a)(1) and 8(b)(1)(A), respectively, by mter-
rogating certain workers about their participation in circulating a
petition protesting representation by this union, which had been rec-
ognized by the employer for a group of employees although 1t did not
then enjoy majority status® These employees were summoned to
the plant office and interrogated by a union official 1n the presence
of other union repiesentatives and employer officials

The Board continued to adhere to the view that by the failure of
union officials, present when serious acts of violence occur, to halt or
repudiate the coercive conduct of 1ts union members, the union ratifies
such acts and 1s liable for their commission ® In one instance, the
union was held responsible for the conduct of a rank-and-file member
who acted as an agent m securing signed authorization cards for
organizational purposes, whether or not the specific conduct had been
authorzed or ratified ®

(2) Illegal Union-Security and Employment Practices

The Board has consistently held that the execution, maintenance,
or enforcement of 1llegal union-security and employment agreements,
which condition employment on union membership, 1s not only viola-
tive of section 8(b) (2),% but 1s also violative of section 8(b) (1) (A)
n that such action mevitably restrains and coerces employees imn their
section 7 right to acquire and maintain, or refrain from acquiring or
maintamning, union membership 8

& Subordinate Lodge No 169, Boilermakers (A E Anderson Constiruction Co), 129
NLRB 1003, Member Fanning concurring and dissenting In part

& Local 212, International Union, United Automobdile, Aircralt & Agricultural Implement
Workers (Chrysier Corp ), 128 NLRB 952

& Stokley-Bordo, 130 NLRB 869

& Local 5881, UMW (Grundy Mining Oo ), 130 NLRB 1181

87 International Woodworkers of America (Central Veneer), 131 NLRB No 20, Member
Fanning dissenting Although the Board majority found that an unfair labor practice
had been committed, 1t held that, under the circumstances, a remedial order was not
warranted

8 See below, pp 123-127

® See International Union, UAW, AFL-0IO, eto (John I Paulding, Inc ), 130 NLRB
1035, which involved the unlawful application of a lawful maintenance of membership
clause
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The numerous interrelated 8(b) (1) (A)-8(b)(2) cases decided
during fiscal 1961 again involved union-security agreements which
did not conform to statutory limitations,”* unlawful hiring arrange-
ments,” and agreements giving preference to union members 1 terms
of employment %

Other cases 1n this category were concerned with coercion resulting
from unlawful union requests for the discharge of, or refusal of em-
ployment to, individuals for nonmembership or nonobservance of
union rules **

2. Restraint and Coercion of Employers

Section 8(b) (1) (B) makes it an unfair labor practice for a labor
organization or its agents to iestram or coerce an employer i1n the
selection of his representatives for the purposes of collective bargain-
g or the adjustment of grievances

Only one case mvolving section 8(b) (1) (B) was decided by the
Board 1n the past year.”® Here, the respondent unions met for about 5
months with an employer association representing a number of com-
panies but having anthority to make “recommendations only ? After
an 1mpasse had been reached, the unions submitted contract proposals
directly to an mndividual company with the ultimatum that 1f the em-
ployer did not sign, a strike would ensue The unions refused the
employer’s 1equest for time in order to consult with the employer
assoclation, and a strike was called immediately It was conceded
that the employees of this :ndividual company constituted a separate
approptiate umit The Board majority found that the strike was not
called because of objections to dealing with the agent as the em-
ployer’s representative, but rather because of disagreement over terms

% These cases are more fully discussed In the chapter dealing specifically with 8(b) (2)
violations, below, pp 121-127

Ul See e g, Checker Tazy Co 131 NLRI No 96

9 See, e g, Southeastern Plaie Glass Co, 129 NLRB 412, Union Taxs Corp, 130 NLRB
S14 Satchwell Blectric Construction On, Inc, 128 NLRB 1265, 1267

83 Sec e g, Indwana Gas £ Chemical Cmp, 130 NLRB 1488 (health insurance and pension
benefits limited to union members) , American Advertising Listributors, 129 NLRB 640,
654 (union employees paid 214 cents per hour more tl,x\a_m nonunion employees)

o See, eg, Brunswick-Balke-Collender Co, 131 NLRB No 30 (taking exception to
union steward's remarks concerning starting and quitting of work) , International Union,
UAW, AFL-0IO, etc (John I Paulding, Inc ), 130 NLRB 1085 (failure to follow union
procedures for resignation of members prior to execution of maintenance of membership
contract) , Miams Valley Carpenters Disiriot Counoil of Dayton Ohio (B G Danis Co),
129 NLRB 517 (nonpayment of fine) , Subordinate Lodge No 169, International Brother-
hood of Bollermakers, eto (A E Anderson Construction Co ), 129 NLRB 1003 (failure
to comply with union’s requirement that members seeking employment use its hiring hall) ,
IUE, ARI~0I0, Frigidawre Local 801 (General Motors Corp ), 129 NLRB 1379 (fallure
to observe mechanics of relnstatement)

% Lumber ¢ Sawmill Workers, Local 2647 (Cheney California Lumber 0o ), 180 NLRB
235, Member Rodgers dissenting ‘The Board also dismissed the allegation that the strike
violatcd see 8(b)(3) Seebelow, p 127
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of a contract, and thus did not violate section 8(b) (1) (B) Accord-
mg to the Board majorty, the fact that the employer may have felt
that 1t needed more tume than the unions were prepared to allow for
consulting with 1ts bargaming agent did not, 1n the light of the entire
bargaining history herein, establish that the unions sought to re-
strain the employer 1n the selection of 1its bargaining representatives
within the meaning of the section

3. Causing or Attempting To Cause Discrimination

Section 8(b) (2) prohibits labor orgamzations from causing, or at-
tempting to cause, employers to discriminate against employees within
the meaning of section 8(a) (8) That section outlaws discrimination
mn employment which encourages or discourages union membership,
except insofar as 1t permits the making of umon-security agieements
on certamn specified conditions By virtue of section 8(f), umon-
security agreements covering employees “in the building and con-
struction industry” are permitted on less restrictiv® conditions

The cases arising under section 8(b) (2) during fiscal 1961 were
concerned, for the most part, with illegal union-security requirements,
and unlawful hiring arrangements and practices, which resulted 1n
closed-shop conditions, or otherwise conditioned employment oppor-
tunities on union membership or other union requirements

a Forms of Violations

The cases under section 8(b) (2) continued to present both individ-
ual nstances of union conduct tantamount to a request for discrimma-
tion against employees because of the lack of union membership or
failure to observe union rules,®? as well as agreements or arrangements
with employers unlawfully conditioning employment on union mem-
bership or the performance of union obhgations %

To establish a violation of section 8(b) (2), the respondent union
must be shown to have caused, or attempted to cause, an employer to
discriminate against employees 1n violation of section 8(a) (3) Thus,
a number of cases decided during the year turned on 1ssues as to (1)

% For illegal employer participation in such practices, see chapter on sec 8(a)(3)
violations, pp 99-105, above

" See, e g, International Union, UAW, AFL-CIQ (John I Paulding, Inc), 130 NLRB
1033 (faflure to follow union procedures for resignation of members prior to execution
of malntenance of membership contract) , Mwami Valley Carpeniers Disiriot Council of
Dayton Ohto (B G Dams Co ), 129 NLRB 517 (nonpayment of fine) , Subordmate Lodge
No 169, International Birotherhood of Boilermakers, etc (A E Anderson Consiruction
Co), 120 NLRB 1003 (fallure to comply with union's requirement that members seeking
employment use its hiring hall) , JTUH, AFL—CIO, Frigidawe Local 801 (General Motors
Corp ), 129 NLRB 1379 (faflure to observe mechanics of reinstatement)

% See, eg, Checker Taxs Co, 181 NLRB No 96, Southeastern Plate Glass Co, 129
NLRB 412
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what constitutes “cause” or “attempt to cause,” and (2) whether
the employer would have violated section 8(a)(3) by granting the
union’s request

In Continental Baking Co ,»® which involved both these 1ssues, the
Board held that a union’s attempt to cause the discharge of an
employee, because he had worked during a strike and expressed con-
tempt toward the union, violated section 8(b) (2) In finding an un-
lawful “attempt to cause” here, the Board relied upon the union
business agent’s statements to the employee’s supervisor that he
‘“would have to discharge” him and “I am asking you again to fire this
boy,” and the union’s letter to the employer stating that 1t intended
“to take whatever lawful steps that will be necessary to force the Com-
pany” to cease violating its contract by retaining this employee, but
not on the fact that the union instituted an action in a State court to
enjoin the company from continuing to employ this employee Noting
that the union’s request for this employee’s discharge was not an “ex-
pression of views, arguments, or opinions,” the Boaid 1ejected the
trial exammer’s finding that this conduct was protected by section
8(c),! and overruled the Zenry Shore case? to the extent 1t was In-
consistent ®

In Brunswick-Balke-Collender Co ,* the Board found that a union
caused the discharge of an employee 1n violation of section 8(b) (2)
by the “direct pressures” of its union steward “acting within the scope
of his delegated authority to police the job” because of the employee’s
failure to perform obligations 1mposed by the respondent union on 1ts
members and work permit holders The “pressures” were brought
here by the union steward because the employee took exception to the
steward's remarks during a lecture to the employees on quitting and
starting times, which lecture was delivered by the steward at the direc-
tion of the union’s business agent

And in Southeastern Plate Glass Co  a Board majority found a con-
structive request for a nonumon employee’s discharge violative of
the section, even though there was no evidence of any direct request

" American Bakery & Confectionery Workers (Continental Baking Co, Inc ), 128 NLRB
937, Member Fanning concurring, former Chairman Leedom and Member Jenkins concur-
ring in part and dissenting in part

18ec 8(c) reads “The expressing of any views, argument, or opinion, or the dissemina
tion thereof whether in written, printed, graphic, or visual form shall not constitute or
be evidence of an unfair labor practice under any of the provisions of this Act, if such
expression contains no threat of reprisal or force or promise of benefit”

2 Denver Building & Congiruction Trades Council, et al (Henry Shore), 80 NLRB 1768
(1950), enforced with respect to other Issues, 192 F 24 577 (C A 10, 1951)

8 Member Fanning found a request for discharge under a unlon-security contract neces-
sarily an “attempt to discharge,” and distinguished the Henry S8hore case

4131 NLRB No 30 and proposed supplemental decision and order Issued In this case
after the close of the fiscal year, 135 NLRB No 59

-5129 NLRB 412, Member Jenkins dissenting
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by the union for his discharge In this case, the union steward
warned the employer that 1t would not be safe for union members to
work with this nonunion employee on union jobs as they might be sub-
ject to union fine In the majority’s opinion, this warning clearly
1mplied that the union men might refuse to work 1f this nonunion em-
ployee was used on union jobs

The Board also had occasion to rerterate that peaceful picketing for
a union-security clause at a time when the union did not represent
a majority of employees in an appropriate unit constitutes an un-
lawful “attempt to cause” discrimination within section 8(b)(2).°
And a work stoppage to induce an employer to discharge union em-
ployees who had exercised their lawful right to apply directly to
the employer for jobs—rather than through the union’s hiring hall—
wasg likewise held to be an unlawful “attempt to cause” diserimination,?
as was a union’s threats of economic pressures i1f a nonunion em-
ployee was not discharged ®

In Spiegelberg Lumber & Building Co > a Board majority held
that, under the particular circumstances, a unmon unlawfully caused
the discharge of an employee for accepting the employer’s offer of
substantially better working conditions than were contamned in the
union’s contract with the employer. The union’s action, according
to the majority, foreseeably tended to encourage membership mn and
fealty to the union It pointed out, however, that its holding here
did not mean that a union 18 powerless to protect its bargaining posi-
tion when confronted with dissident employees seeking differentc:,
working conditions outside of collective bargaining, but, rather, that
the union cannot protect that position by causing dissident workers
to be discharged for that reason

(1) Illegal Employment Agreements and Practices

The Board has consistently held that a union violates section 8
(b) (2) by entering 1nto or maintaining an agreement which requires
1n effect that preference in hiring be given to the contracting union’s
members,’® or otherwise establishes hiring practices that result m

8 Local Jownt Ezecutive Board of Hotel & Restaurant Employees eic (Orown Cafeleria),
130 NLRB 1551

7 Subordinate Lodge No 169, Boilermakers (A E Anderson Construction Oo), 129
NLRB 1003, Member Fanning dissenting on another point

8 Local 49, Operating Enginecrs (AGC of Minnesota), 129 NLRB 399 Compare Ford
Motor Oo (Sterlang Plant), 131 NLRB No 174

9 International Association of Brulge, Structural & Ornamental Iron Workers, Local 494
(Spiegelberg Lumber & Building Oo ), 128 NLRB 1379, Members Rodgers and Fanning
dissenting

10 See, e g, Union Taxy Oorp, 130 NLRB 814, Southeastern Plaic Glass Co, 129 NLRB
412, Memher TJenkins dissenting in part, American Adiertwng Distributors 129 NLRB
640 oo
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closed-shop conditions?' The maintenance of such agreements, re-
gardless of whether specific discrimination occurs, has been held to
have the 1nevitable effect of unlawfully encouraging membership in
the contracting union

A Board majority stated m one case ** that a unton must be deemed
a party to an implied or tacit unlawful exclusive hiring arrangement
where 1t knowingly acquiesces 1n an employer’s discrimmatory pro-
cedures In this case, the majority charged the union with knowledge
of the employer’s discriminatory procedures on the basis of a “long-
term contmuing relationship” between the union and the employer,
which rendered 1t “distinctly improbable” that the employer’s hiring
procedures could have continued without the umon’s “knowledge, un-
derstanding, and cooperation ” Where, on the other hand, nothing
mn the language of a union’s agreement with an employer obligated
the latter to observe the umon’s bylaws and rules—which required
job foremen, all union members, to see that jobs were “strictly union
1n every detaill”—and the employer was free to, and actually did,
recruit employees outside the union, no wiolation of the act was
found.™

Prior to the decision of the Supreme Court in Local 367, Team-
sters*® of Aprl 17, 1961, the Board found ¢ violations of section
8(b) (2) 1n situations where exclusive hiring hall arrangements were
operated without the safeguards specified i the Boaird’s Mouniain
Pacific rule’” However, mn deference to the Court’s decision, the
Board ceased adhering to this rule.’

In one case 1nvolving a seniority issue the Board reaffirmed a prior
decision ¥ that a union violated the act by maintaining and enforcing
a contractual provision providing for the retention and accumulation
of seniority by employees transferred out of the contract unit only 1f
they applied for withdrawal cards from the union ** On the basis

1 See eg, Local 84, Iron Workera (South Texas Buflding Go ), 129 IjLRB 971

12 Qgcherwiiz & Sons, 130 NLRB 1078, Member Kimball dissenting on another point.

12 Pipe Fitters Local 398, etc (Alco Products, Inc), 180 NLRB 663, Member Fanning
1nd former Chairman Leedom dissenting, roversed in 136 NLRB No 46 after the fiscal
year

“ Ohio Valley Carpenters, etc (McGraw Construction Co ), 181 NLRB No 111

15 Local 857, International Brotherhood of Teamsticrs v NL R B (Los Angeles-Seattle
Motor Exprcess), 366 US 667 See section on Supreme Court Rulings helow p 15%
for a full discussion of this case

18 See, @ g, Pelersen Construciion Corp , 128 NLRB 969

17 Mountasn Pacifio Chapter of the A fated General Ooniraciore Inc 119 NLRB
883 (1957), Twenty-third Annual Report (1958), pp 85-86

18 See, € g, Local 108, Carpenters (Otis Elevaior), 132 NLRB No 118, ¢ A Rafel £ Co,
131 NLRB No 154, footnote 1 After the close of the fiscal year, the Board reversed one
prior holding that the execution and enforcement of a hiring hall contract was unlawful,
Petergsen Construction Corp, 134 NLRB No 152, modiftying 128 NLRB 969, and another
with respect to hiring hall arrangements, Biilings Local 1172, Oarpenters (Refinery Engs-
neering (o), 183 NLRB No 44, modifying 130 NLRB 307 See also Laborers & Hod
Oarriers (Hood-River-Neill), 135 NLRB No 7

1 Local 1517, Machinigis (The Elecitric Auto Lite Co ), 123 NLRB 1099 (1959)

 Local 1417, Machingts (The Electric Auto-Lite Co ), 129 NLRB 1072
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of the Supreme Court’s Radeo Officers decision,?* the Board was of
the opinion that since the withdrawal cards could be issued only to
members m good standing, 1e, employees who had paid fines and
assessments as well as periodic dues and initiation fees, the foreseeable
consequence of the seniority provision was encouragement of union
membership

(2) Illegal Union-Security Agreements and Practices

The act’s limitations on the right of labor orgamizations and em-
ployers to make and enforce agreements conditioning employment on
union membership are—as stated earlier mn this report 2*—contained
1n the so-called umon-security proviso to section 8(a) (3), as supple-
mented by section 8(f) relating to the building and construction
industry

Union-security agreements which fail to conform to any one of
the statutory requirements have been held to subject the affected em-
ployees to unlawful discrimmation A union which seeks to compel
an employer to enter into such an agreement,?® or executes or main-
tains such an agreement, thereby violates section 8(b) (2) which pro-
hibits unions from attempting to cause, as well as causing, unlawful
discrimination # Cases where violations of this type were found dui-
g fiscal 1961 mvolved mamtenance of union-security agreements
which were unlawful because the contracting umon did not have
majority status among the employee,® or, having received unlawful
employer assistance, was not their bona fide representative,*® as well
as agreements which exceeded the statutory limitations.*”

Section 8(b) (2) violations were also found where the respondent
union enforced valid union-security clauses in & manner not permitted
by the act Thus, the Board held m one case *® that a union violated
the act by demanding the discharge of an employee under the terms
of 1ts union-security contract, even though the union had accepted the
employee’s tender of delinquent mitiation fees and dues and had
notified him of his reinstatement

Another union’s request to the employer to discharge an employee
{for alleged dues delinquency was held to be violative of the act since

2347 US 17 (1054)

= See p 99, above

23 §ee Local Jownt Ezecutwe Board of Hotel & Restaurant Employece etc (Crown Cafe-
teria), 130 NLRB 1551, discussed above, pp 117 and 123

2 Industrial Rayon Corp, 130 NLRB 427

= Checher Taxy Co , Inc, 131 NLRB No 96

» American Advertising Distributors, 129 NLRB 640

= Checker Tazs Co, above See also p 100 above

#F J Burns Draying, Inc, 129 NLRB 252 See also International Unson of Electricel,
Radso & Machine Workers Frigidaire Local 801 (General Motors Corp) 129 NLRB 1379

. e L e vt ot —————————— e hos
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the union’s conduct was actually motivated by the fact that the em-
ployee continued to work during the union’s strike and by his con-
temptuous attitude toward the union?® The Board also held that,
regardless of the union’s motivation, the union’s demand was unlawful
because 1t was made before the expiration of the 30-day grace period
for jomning the union, and the employee had made a full tender of
dues and fees on the 30th day of his employment In this connection,
the Board pointed out that the first day of a period within which an
act 1s to be performed 1s excluded from the computation of the period

In another case,’ a panel majority affirmed a trial examiner’s find-
g that a umon violated section 8(b) (2) by causing an employer to
threaten employees with discharge 1f they did not pay strike assess-
ments levied by the union, and to check off such assessments as a
condition of their continued employment The majority noted that
the proviso to section 8(a) (3) does not include such assessments

In the Bradley Plumbing case,® a panel majority held that a union,
at the time of an employee’s discharge, attempted to cause and did
cause such discharge for discriminatory reasons—and thereby violated
section 8(b) (2)—even though the chain of events leading to the dis-
charge started prior to the so-called 10(b) period® The majority
stated :

In terms of the frame of reference supplied us by the Supreme Court's Bryaen
[footnote omitted] decision, we may look to events outside the Limitation period
for the purpose of shedding light upon the true character of occurrences within
the period only when such occurrences, as a substantive matter, may constitute
an unfair labor practice Thus, within the pertinent 6-month period preceding
November 24, 1959, we have the discharge of Hall by Bradley for what could
be a discriminatory reason, namely, that Hall had failed to join the Union at a
time when he was not®bligated to do so There 18 also the fact that Bradley
was faced with disciphnary action because he had been working with Hall, and
the fact that the Respondent refused to refer any umion members to Bradley
until it had held a bearing on its charges We are satisfied that the above
occurrences within the 6-month limitation period tend to establish that the
Respondent, at the time of the discharge, was attempting to cause and did cause
Hall’s discharge for discriminatory reasons Therefore, Kraiss’ earlier remarks,

2 American Bakery & Confectionery Workers, Local 173 (Continental Baling Co ), 128
NLRB 937, Chalrman Leedom and Member Jenkins dissenting on another point See also
Aiams Valley Oarpenters’ District Oouncil (B G Danis Oo ), 120 NLRB 517

% Florence Brooks, 131 NLRB No 97, Member Leedom dissenting with respect to those
employees who had executed checkoff authorizations specifically authorizing deductions
of “any assessments "

81 The majority also held that an order directing reimbursement of these exactions was
proper in view of the actual coercion of the employees involved See above, pp 105-108,
on remedinl orders as to relmbursement

82 Plumbers & Pipe Fitters Local 214 (D L Bradley Plumbing & Feating 0o ), 131 NLRB
No 122 Members Rodgers and Fanning signed the majority opinion, Member Leedom
dissented

2 Sec 10(b) precludes a complaint based on an unfair labor practice occurring more
than 6 months prior to the flling and service of the charge Here, the discharge took
place the day after the 6-month perlod began Compare with Local Lodge No 142},
IAM v NLRB (Bryan Mjfg Oo ), 862 US 411 (1960)
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which we now consider, to the effect that Hall should be discharged for his
nonmembership 1n Local 214, and that there would be no referrals until Hall was
discharged, merely serve to 1illuminate and explain why Bradley discharged
Hall [Footnote omitted ]

4. Refusal To Bargain in Good Faith

Section 8(b) (3) prohibits a labor organization from refusing “to
bargain collectively with an employer, provided it 1s the representa-
tive of his employees subject to the provisions of section 9(a)

Under section 8(d), the union and the employer 3 have a mutual
cbligation to bargain collectively by meeting at reasonable times and
conferring 1n good faith “with respect to wages, hours, and other
terms and conditions of employment, or the negotiation of an agree-
ment, or any question arising thereunder, and the execution of a
wiltten contract incorporating any agreement reached 1f requested
by either party » However, “such obligation does not compel either
party to agiee to a proposal or require the making.of a concession.”

In one case? a majority of the Board held that the respondent
unions did not refuse to bargain in good faith by giving the employer
an “ultimatum,” backed by a strike threat, to sign certain contract
proposals immediately without any further opportunity to consult
with its bargaining agent The ultimatum was the culminating action
m the course of bargaming which had extended over a period of
about 5 months and resulted 1n an 1mpasse, and the employer’s agent
Lad previously rejected the unions’ proposals The Board majority,
obse1ving that a strike prior to the ultimatum would not have been
violative of section 8(b) (3), concluded that a strike preceded by a
final offer even on a “take 1t or face a strike” basis after breakdown
1n good-faith negotiations, was not a violation of a union’s bargaining
obligation

a. Bargaining Demands

The statutory representative of an appropriate employee unit—as
1n the case of the employer of the employees **—must bargain as to
all matters pertaining to “wages, hours, and other terms and condi-
tions of employment ¥ In other matters which are lawful, bargaining
18 permussible though not mandatory But insistence on inclusion 1n
a contract of clauses dealing with matters outside the category of
bargaining subjects specified in the act, as a condition of bargaining
on mandatory matters, constitutes an unlawful refusal to bargain *’

% See above, pp 107-116

& Lumber & Sawmill Workers, Local 2647, et al (Oheney Oalifornia Lumber Oo ), 130
NLRB 285, Member Rodgers dlssenting

3 See above, pp 109-112

WNLRB v Wooster Division of Borg Warner Corp, 356 US 342 (1958) , Twenty-
third@ Annual Report (1959), pp 104-106
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In one case, where two unions insisted upon a common expiration
date 1n their contracts, covering the employees in two of the em-
ployer’s plants represented by them, and 1n a third of the employer’s
plants represented by another labor organization, the Board, finding
no violation of section 8(b) (3), held that contract duration 1s a bar-
gamable 1ssue and that the insistence of the unions on specific
expiration dates was not evidence of bad-faith bargaiming 2

In another case, where the union allegedly refused to bargain with
an employer association by executing individual contiacts with two
employers, the Board dismissed the section 8(b)(3) complamnt on
the ground that these employers had in fact abandoned group bar-
gamning and were not association members at the tume they signed
the mdividual contracts with the union ®®* The Board reiterated the
well-established rule that “a single-employer unit becomes appropri-
ate when the employer, at an appropriate time, manfests an mtention
to withdraw from group bargaining and to pursue an individual
course of action with respect to 1ts labor relations

(1) Strike for Illegal Demands

The Board held 1n two related cases that the unions’ conduct not
only 1n stmking, but also 1n refusing to work overtime Lo force the
inclusion of unlawful provisions * 1n a collective-bargaining contract,
constituted a failure to bargain in good faith and was, therefore,
violative of section 8(b) (3) * 'With regard to the Supreme Court’s
decision 1n the Insurance Agents case,*? which held that certain umon
harassing tactics accompanying bargaming negotiations were not
evidence of bad :Ealth, the Board pointed out that since a strike to
compel the mnclusion’ of 1llegal provisions 1n a contract 1s & violation
of section 8(b) (3), @ fortior, a partial strike—in this ease the refusal
to work overtime—to accomplish the same objective 1s equally
unlawful

However, in the Cheney California Lumber case,*® which involved a
strike for a new contract to replace a contract with a no-strike clause,
a majority of the Board found that on the basis of the Insurance
Agenis decision, the strike did not m itself violate section 8(b) (3),
even assuming that 1t was 1n violation of the no-strike clause

8 United Steelworkers, Local 2140 (U8 Pipe & Foundry), 129 NLRB 357

& Qooks, Waiters & Weitresses Union, Local 387 (Greater Peoria Restaurant Assn ), 131
NLRB No 33

0 These provisions were found to be *“hot cargo” clauses unlawful under sec 8(e)
See below, pp 142-145

41 Amalgamated Lithographers, Local 17 (Employing Lithogrephers), 130 NLRB 985,
Amalgamated Irthographers, Local 78 (Miams Post Co ), 130 NLRB 908

QNLRB v Insurance Agents’ International Union, AFL-CIO (Piudential Insurance
Co), 361 US 477 (1960) , Twenty-fifth Annual Report (1960), pp 122-123

© Lumber & Sawmill Workers, Local No 2647, et al (Cheney California Lumber Co ),
130 NLRB 233 Member Rodgers, dissenting as to otber holdings, did not consider that

the issue of whether violation of a no strike clanse is of itself an 8(b)(3) violation was
presented
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In the same case, the trial examiner held that the union’s proposal
for a health and welfare trust was violative of section 302 of the act,*
and that the unions’ insistence thereon as a condition to entering mto
an agreement was therefore a violation of section 8(b)(3) The
Board majority reversed this holding, noting that section 302, a
criminal statute which should be “strictly constiued,” 1s intended to
deal with actual trust agreements and not with proposals to create a
trust 1n the future, which was the situation in thiscase In the absence
of a determination by an agency charged with enforcing section 302
that this proposal was unlawful, the majority stated that it was not
prepared to hold that the insistence on such a proposal 1s a refusal to
bargain 1 good faith

b Section 8(d) Requirements

Neither paity may terminate or modify a collective-bargamng
contract without first giving proper notice to the other party and to
Federal and State conciliation services, as required by subsections (1)
and (3) of section 8(d), or without observing the provisions of sub-
sections (2) and (4) which require the parties to offer to negotiate
a new contract, and to continue the existing contract in effect without
resorting to a strike or lockout during a specified 60-day period

During the past year, the Board had to decide the novel question
whether a second set of strike notices was required after the break-
down of negotiations which followed the extension of the parties’
original contract In this case,** the contracting unions had served
all required notices of their dispute, and the parties to the contract
then agreed to extend 1t for 1 year, leaving open for continued nego-
tiations the very subjects covered by the original requests for reopen-
mg The strike’ which the unions called some months later was, in
the opinion of a Board majority, precipitated not by a dispute over
the duration of a new agreement, which the majority viewed to be a
nonopen subject, but rather over health and welfare proposals, which
had been mentioned 1n the original notices to the mediation services
The Board majority held that under these circumstances the unions
were not required to send a second set of notices

In another case, a section 8(b) (8) wiolation was found wheie the
unions failed to notify the proper State authorities before striking,
notwithstanding the unions’ contention that 1t would have been an 1dle

# See 302, a criminal statute, forbids employers “to pay, lend or deliver or agree to
pay, lend, or deliver any money or thing of value to any representative of any of his
employees " except under certain conditlons which include “trust funds" for the
benefit of employees under specified conditions

© Lumber & Sawmsll Wosrhers, Local No 2647, et al (Cheney Oaliformva Lumber Co ),
180 NLRB 235
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gesture to notify its State agency which does not do, nor have the
funds to carry out, any conciliation or mediation work ¢

5. Prohibited Strikes and Boycotts

The act’s prohibitions against strikes and boycotts are contamed
m section 8(b) (4) Clause (1) of this section forbids unions to strike
or to induce or encourage strikes or work stoppages by any ndwidual
employed by any person engaged 1n commerce or m an industry affect-
ing commerce, while clause (1) makes 1t unlawful for a union to
threaten, coerce, or restrain any such person, 1n either case for any of
the purposes prosciibed 1n subsection (A), (B), (C), or (D)

Duiing the past fiscal year, the Board construed for the first time
the statutory term “person engaged in commerce or 1n an industry
affecting commerce” 1n the Kwner case*” The Board stated here
that 1n deciding secondary boycott cases, 1t would construe this statu-
tory phrase broadly “in order to fulfill the manifest congressional
purpose to give the widest coverage to secondary boycott provisions ”
Specifically, in this case, which involved a dispute in the building
and construction industry and a primary employer whose business
did affect commerce, the Board reversed a trial examiner who had
dismissed a complaint because the evidence failed to show that the
particular secondary employers involved were themselves engaged
1n commerce or 1n an industry affecting commerce According to the
Board, the trial examiner’s rationale would plainly thwart the con-
gressional intent In amending section 8(b) (4) to close various loop-
holes 1n the Taft-Hartley ban on secondary boycotts The Board took
“administrative notyce” of the fact that the building and construction
industry causes the flow of large quantities of goods across State
lines, and therefore found that it 1s an “industry affecting commerce,”
and that the particular secondary employers involved were engaged
n such an industry It was also noted that these secondary employers
were engaged 1n an “activity,” 1e, a construction job, 1n which a
labor dispute would burden or obstruct or tend to burden commerce
within the meaning of section 8(b) (4) as further defined by section
501(1) of the Labor Management Relations Act because the primary
employer was engaged 1n commerce

During the year, the Board also had occasion to rule that a hospital
15 & “person” entitled to the protection of section 8(b) (4), even though
as an “employer” 1t 1s exempt from the act as a nonprofit institution

@ Brotherhood of Loocomotive Firemen & Enginemen (Phelps Dodge Corp ), 130 NLRB
1147

41 Sheet Metal Workers, Local 299 (8§ M Kissner & Sons), 131 NLRB No 147

4 Local 3, IBEW (Picker X-Ray Corp ), 128 NLRB 586, decided under the provistons
of sec 8(b) (4) (A) before the 1959 amendments
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It also decided that a partnership of independent contractors having
no employees 1s not an “employer” within the meaning of that portion
of section 8(b) (4) (B) which “relates to an object of requiting ‘any
other employer’ to recognize or bargain with” a union

a Inducement and Encouragement of Work Stoppage

(1) Individual Employed by Any Person

The 1959 amendments prohibit mducement or encouragement of
strike action by “any individual employed by any person,” 1ather
than merely by “employees of any employer” as under the old section
8(b)(4) In the Carolina Lumber case,” the Board for the fiist
time had occasion to consider the extent of the coverage of this new
language Observing that this language did not answer the question
of how much broader a category of employed persons are protected
from unlawful inducement, the Board examined the pertinent legis-
lative history and concluded

As 1ndicated by the legislative history, the term "l.nleldll;ll employed by any
person” 1n 8(b) (4) (1) refers to supervisors who in interest are more nearly
1elated to ‘“rank and-file employees” than to “management,” as the term 1s gen-
erally understood On the other hand, the term “person” as used 1n 8(b) (4) (1)
would seem to refer to individuals more nearly related to the managerial level
So construed, 8(b) (4) (1) would outlaw attempts to induce or encourage em-
ployees and some supervisors, to achieve the objectives proscribed by 8(b) (4)
Similar attempts to induce or encourage others more nearly related to the
managenrial level for the same objectives would be lawful However, 1f 1n the
latter case the labor orgamization went beyond persuasion and attempted to
coerce such managerial officials to accomplish the proscribed objectives, it would
violate 8(b) (4) (1)

This leaves for determination whether 1n a given case inducement was di-
rected at a supervisor who 18 an ‘“individual employed by any person” within
the meaning of 8(b) (4) (1) No single across-the-board line on an orgamzation
chart can be drawn to determine i1n every case whether a supervisor i1s an “in-
dividual employed by any person” The authority and position of supervisors
valy from company to company It will therefore be necessary in each case
m determining this question to examine such factors as the organization setup
of the company, the authority, responsibility, and background of the supervisors,
and their working conditions, duties, and functions on the job involved in this
dispute, salary, earnings, perquisites, and benefits No single factor will be
determinative

In accordance with this formula, the Board concluded in the same
case that a project superintendent for a construction subcontractor
was a top managerial representative on the job who was free to exer-
cise authority, including requisitioning and purchasing supplies, with-

® Local 1921, Oarpenters (Spar Builders), 131 NLRB No 116
8 Local 505, Teamsters (Carolina Lumber Co ), 130 NLRB 1438, Member Rodgers con-
curring in the result

616401—62 10
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out reference to anyone else in the “managerial hierarchy”—thus
establishing that he was mo1e neaily related to the managerial level
than to 1ank-and-file employees and was therefore not an “individual
employed by any peison” within the meaning of 8(b) (4) (1) On the
other hand, the Board found, in the same case, that a working foreman
who had no authority beyond supervising a small group of laborers
was a low level supervisor and hence was such an “individual *

The criter1a established 1n Carolina Lumber were applied 1n several
subsequent cases Thus, an employee who at the time of the alleged
inducement was substituting for—and acting with the same authority
as—a superintendent, who was a top management representative with
authority to make independent decisions without immediate on-the-
job superwision, was found not to be an “mndividual employed by any
person ¥ But 1n a case where there was no evidence to show the
organizational setup of the company, the authority, background,
duties, or functions of the supervisors, nor any other factors which
the Board requires to make a determination of a supervisor’s status
as an “individual employed by any person,” the Board dismissed the
complaint 52

(2) Inducement and Encouragement To Strike

Even before the 1959 amendments, the term “induce or encourage,”
which 1s now found in section 8(b) (4) (1), was construed as “broad
enough to include 1in them every form of influence and persuasion ” =2
Whether a union’s conduct actually amounts to unlawful inducement
or encouragement of a cessation of work continues to depend on the
factual situation each case *

In one instance,™ a geneial work stoppage on a predominantly
uniomzed construction job took place the day after a union repre-
sentative talked with one employee on the job and warned him that
he and his employing subcontractor would have to leave the job be-
cause they were not “union ” The Board adopted the t11al exammer’s
finding that the stoppage was casually related to the conversation of
the day before and that, 1n any event, the union later adopted and
sanctioned the stoppage Rejected was the umion’s contention that
the stoppage was merely a spontaneous manifestation of solidarity
mspired by union members’ traditional aversion to workmg on the
same job with nonmembers
mal 324, Operating Engineers (Brewer’s Oity Coal Dock), 131 NLRB No 36 See
also Sheet Metal Workers Local 299 (8§ M Kisner ¢ Sons), 131 NLRB No 147

52 Amalgamated Meat Cutters £ Butcher Workmen of North America (Peyton Packing
Co ), 181 NLRB No 57 See also Local 294, T'eamasters (Van Transport Lanes), 131 NLRB
N :fternauonal Brotherhood of Eleotrical Workers, Local 501 v NLRB (Langer),
341 U S8 694, 701-702 (1951)

f4The Board has rellerated thit inducement or encouragement need not be successful

In order to yiolate the act Local 505, Teamstcis (Caiolina Lumber Co ), 130 NLRB 1438
& Local 825, Operating Engmeers (Carleton Bros (o), 131 NLRB No 67



Unfair Labor Practices 133

In another case mvolving a disputed construction job, despite the
absence of any durect evidence that a union was 1esponsible for a woirk
stoppage by secondary employees, the Board held that circumstantial
evidence pomnted “in that direction,” and found that the umon did
mduce and encourage the stoppage® The circumstantial evidence
1n this case mncluded the union agent’s numerous threats to pull other
union men of neutral employers off the job unless 1ts demands were
met, the presence, and silent acquiescence, of the representatives of
the other unions when these threats were made, the well-known close
cooperation among unions and unionized employees 1n the building
trades, the absence of any evidence that any neutral employees had
grievances against their own employers, the fact of a sudden and
simultaneous walkout by different craftsmen employed by different
employers, and the employees’ return to work after the union reached
an accord with the general contiactor and picketing ceased

In a not too dissimilar situation,®” the respondent union was found
to have engaged in unlawful inducement and encousagement by send-
Ing 1epresentatives to a constiuction job on a missile base to inspect
the installation of certain cables which had been fabricated elsewhere
by another umion, and then making it known that the 1espondent
union claimed jurisdiction over the fabrication work As a result of
this conduct, members of this union refused to mstall the cable, thereby
violating section 8(b) (4) Subsequently, the union polled 1ts mem-
bers at a hiring hall, and they individually declined to be referred
to replace workers who had been discharged for refusing to install
the cable But mn polling the members, the union representative made
statements which, the Board found, clearly indicated that they should
not accept 1eferral and constituted unlawful inducement and en-
couragement 58

In another case,™ the union’s unlawful :nducement and encourage-
ment took the form of a request made of employees and supervisors of
neutral employe1s to “cooperate” with 1t in 1ts strike with the primary
employer Where the person approached was uncertain how he could
cooperate, the union 1ep1esentative explained that he could use another
employer’s set vices or refuse to load the struck employer’s trucks

5 Plumbers Union of Nassau Couniy (Bomat Plumbing & Heating), 131 NLRB No 151

51 Local 756, IBEW (Mariin Oo ), 181 NLRB No 120 See also Local 598, Plumbers &
Steamfitiers (MacDonald-Scott & Associates), 131 NLRB No 100

58 Such conduct was also held to constitute a refusal to refer applicants for employment
as provided by the union’s agreement with secondary employers, and a violatlon of sec
8(b) (4) (11)(B) See below,p 136

& Local 894, Teamsters (Van Transport Linecs), 131 NLRB No 42
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(2) Primary picketing

In the McJunkin case,® a majority of the Board relied on union’s
“total pattern of conduct” to find a violation of section 8(b) (4) (A)
as to three incidents of i:nducement and encouragement at the primary
employer’s place of business, which the trial examer considered to
be protected primary activity More specifically, the Board majority
ruled that the three incidents, which induced refusals to make deliv-
eries or pickups at the primary employer’s premises, were but a part
of the union’s total effort to bring about a cessation of business
between the primary employer and other employers by means pro-
scribed by the act In making this finding, the majority pomted out
that at the outset of the primary dispute, the union—by letters to
other employers—had announced 1its intention to embargo the primary
employer’s goods and to carry out that objective through its members,
that the picketing of the primary premuses was cariied on with an
“ymmediate, principal purpose” to induce outside employees to refuse
pickups or deliveries, and that the union engaged m one incident of
unlawful inducement at a secondary employer’s premises The major-
1ty concluded that where a union “sets out on a concerted effort to
keep neutral employers from domg business with the primary em-
ployer by encouraging and inducing the employees of those neutral
employers, ‘it would be manifestly unrealistic not to take mto con-
sideration the total pattern of conduct’ engaged 1n by the union when
passing upon particular incidents of inducement” It noted further
that 1f “the totality of the union’s effort 1s intended to accomphsh
a proscribed objective by inducements of secondary employees, then
each particular inducement, being a component part of the total effort,
must be adjudged as unlawful.”

Subsequently, the Board had occasion to pass on the legality of
picketing at two of an employer’s three warehouses in support of a
dispute at the third warehouse® Drawing an analogy with its
“ally” doctrine,” the Board held that the picketing of the two ware-
houses and the union’s oral appeals to secondary employees to observe
the picket line were lawful inasmuch as they were not directed solely
toward the secondary employees The picketing itself constituted
an act of inducement or encouragement of primary employees to
engage 1n a concerted refusal to perform services for their employer,
and the oral appeals—aimed as they were at inducing cbservance of
a picket line at premises occupied solely by the primary employer—

o Chauffeurs, Teamsters & Helpers Local 175, IBT (McJunkin Corp), 128 NLRB 522,
modified in 2904 F 24 261 (CADC), Members Fanning and Bean dissenting in part
This case was decided under sec 8(b) (4) (A) as it stood prior to the 1959 amendments

e International Brotherhood of Teamsters, etc & Local 179 (Alexander Warechouse &
Sales 0o ), 128 NLRB 916

@ See discussion below, pp 137-139
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constituted a permissible form of primary activity In this case, the
Board held that the union’s secondary activity elsewhere did not
render unlawful the otherwise lawful primary picket-line conduct
since, unlike the primary activity, 1t sought cessation of business rela-
tions at neutral premises.

(b) Consumer picketing

The legality of so-called consumer picketing under clause (1) of
section 8(b)(4), which proscribes inducement or encouragement of
employees to engage 1n a strike or refusal to perform services, was
considered by the Board during the fiscal year and then 1eexamined
shortly after the close of the year

During the fiscal year, in Perfection Mattress,”* a Board majority
reaffirmed 1ts position 1n a prior case ® that picketing of a retail store
at entrances used In common by store employees and the consuming
public violated section 8(b) (4) (1) It was the opinion of this Board
majority that such picketing—carried on with signs-addressed to the
consuming public not to buy products made by the nonunion primary
employer—had the natural or probable result of mnducing a strike
by store employees However, shortly after the close of the year,
another Board majority decided in the Minneapolis House Furnish-
ing case ® that sumilar consumer picketing did not violate clause (1)
of section 8(b) (4),% where the picketing union announced mn advance
that there would be no strikes or suspension of deliveries or pickups
at stores, the picketing was carried on at the public entrances to two
1etail stores with signs appealing to customers to buy locally and
union-made furnmiture, and no work stoppages occurred at any time
Holding that such picketing 1s not per se “inducement or encourage-
ment,” the majority concluded that 1n this particular case the picket-
mg appeal was addressed to the consuming public alone and no in-
ducement of store employees to stop work was either mtended or
likely to result in consequence of the picketing Thus, no violation
of clause (1) was found, and the Perfection Mattress doctrine was
overruled to the extent 1t was inconsistent with the instant decision

& Unisted Wholesale & Warehouse Employees, Local 261 (Perfeotion Mattress & Bpring
Oo), 129 NLRB 1014, Member Fanning dissenting on this point The majority opinion
was signed by then Chairman Leedom and Members Rodgers and Jenkins

& United Wholesale € Warehouse Employees, Local 261 (Perfection Mattiress & Spring
Co) 125 NLRB 520 (1959)

& Upholsterers Frame & Bedding Workers (Minneapolis House Furnishing Co ), 182
NLRB No 2 Chairman McCulloch and Members Fanning and Brown formed the majority
with Members Rodgers and Leedom dissenting on this point See also supplemental deci-
slon in Perfection Mattress & S8pring Co, 134 NLRB No 99, 1ssued after close of flscal
year

0 The Board unanimously adhered to the Interpretation that such picketing does violate
clause (i1) of this section Seebelow,p 137
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b Threats, Coercion, and Restraint

Section 8(b) (4) (11) makes 1t unlawful for a union to “threaten,
coerce, or restrain any person engaged 1n commerce o1 1n an industry
affecting commerce” for the proscribed purposes The legislative
history of the 1959 amendments clearly indicates, as the Board has
stated,®” that the purpose of section 8(b) (4) (11) (B) was to eliminate
the loophole 1n the existing law whereby unions could coerce secondary
employers (as distingmished from employees) directly by threats to
strike, picketing, and other forms of pressure and retaliation

During the past fiscal year, the Board found such types of unmon
pressure violative of clause (11) as the following Threats to secondary
employers that the union would take measures of reprisal and engage
m picketing 1f these employers handled neutral employers’ vessels;
picketing of a home-building project, even after the picketing had
been limited to weekends with signs addressed to the public only; ¢
threats, addressed directly to or m the presence of neutral employers,
that a construction job would be stopped unless nonunion workers
were removed ; 7 unhitching a primary employer’s tractor-tiailer as
1t was being picked up at a railroad yard by a secondary employer’s
driver, and warning this driver to leave the premises, thereby making
1t impossible for the secondary employer to carry on 1ts business with
the primary employer; ™ and refusing to 1efer applcants for em-
ployment to secondary employers, contrary to an area agreement 7

Some 1nstances of unlawful restraint and coercion under clause (1)
of section 8(b) (4) have also been found to be unlaw ful inducement
or encouragement within clause (1) * However, 1n one case,” the
Board made 1t clear that unlawful imnducement or encouragement of
a secondary employee under clause (1) 1s not necessarily restraint or
coercion of his employer under clause (1) In this case, however,
1t ruled that the presence of the secondary employee, who was him-
self induced and encouraged under clause (1) at the time the act of
restraint or coercion occurred, did not preclude a finding of violation
of (11) where the union’s seizure of his employer’s equipment made 1t
umpossible for the secondary employer to carry on its busmess with

" Hiyghway Truckdrivers & Helpers, Local 107, IBT (Riss £ Oo ), 130 NLRB 943

@8 United Marmne Division of NMU, Local 333 (D M Picton & Co ), 131 NLRB No 91
See also Sheet Metal Workers, Local 299 (8 M Kisner £ Sons), 181' NLRB No 147

% Local 1921 Carpenters (Spar Builders), 131 NLRB No 116

™ Plumbers Umon of Nassau County, Local }57 (Bomat Plumbing & Heating), 131
NLRB No 151

T Highway Truck Drwers & Helpers Local 107, IBT (Riss & Co), 130 NLRB 943

™ Locul 756, IBRCW (AMariim Co ), 131 NLRB No 120, discussed above, p 133

" See, eg, Hihway Truck Drivers & Helpers Local 107, IBT (Riss & Co), above,
United Wholesale & Warehouse Employees, Local 261 (Perfection Matiress & Spring Co ).
129 NLRB 1014

"¢ Highway Truck Drivers & Helpers Local 107, IBT (Riss & Co ), above

e
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the primary employer, and was theretore “directly coercive” as to
the secondary employer

In the Perfection Mattress case,” previously discussed under sec-
tion 8(b) (4) (1), the Board unammously reiterated its position that
consumer picketing of retail stores to persuade the public not to buy
certain products constitutes “restramnt and coercion” of the store
employers within clause (11) of the amended section 8(b) (4) Such
picketing, as the Board again pointed out shortly after the close of
the fiscal year,’® 1s 1n the nature ot “economic retaliation” aganst the
employer who falls to comply with the union’s demands that 1t cease
or curtail doing business with the manufacturer of the products
mvolved

¢ Secondary Strikes and Boycotts

The secondary boycott provisions of the act, contamed in section
8(b) (4) (B), prohibit pressure on “any person” to cease doing business
with “any other person ” The Board had occasion¢o hold 1n a recent
case 77 that thus section does not require evidence that a union’s conduct
complammed of was aimed at a paiticular person There, the Board
majority rejected the unions’ contention that proof was necessary that
they had requested or sought to have an employer o1 employers dis-
continue the handling of cerfa:n products or the doing busmess with
certawn other peisons The Board could “perceive no basis for dif-
ferentiating between a strike, the effect of which would be to cause
an employer to cease doing business with employer A and a stiike
which would cause a cessation of business with unnamed employers
who are members of a particular class ”

Some of the cases during the fiscal year 1equired a determination
as to whether employers complaiming of secondary action were in
fact neutrals, or had so allied themselves with the primary employer
with whom the umion had a dispute as to be outside the statutory
protection  Other cases turned on the question whether pressure
against the primary employer at a “common situs” shared with neutral
employers was cat1led out 1n a manner which justified the conclusion
that inducement of work stoppages by employees of neutral employers
was mtended

(1) The "Ally” Doctrine

The prohibition against secondary boycotts 1s mtended to protect
neutral employers trom being drawn imto a dispute between a union

™ Unsted Wholesale & Warchouse Employees, Local 861 (Perfection Matiress & Spring
Oo ), 129 NLRB 1014

7 Upholsterers Frame & Bedding Workers (Mwneapolis House Furnwshing Oo), 132
NLRB No. 2

7 Amalgamated ILsthographers, etc & Local 17 (The Employwmmg Lathographers), 130
NLRB 985, Member Fanning dissenting on this point
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and another employer Where 1t 1s shown that the employer to
whom the umon extended 1its primary action 1s an “ally” of the pri-
mary employer, rather than a neutral, no violation will be found 7
“The Board has held that where alleged primary and secondary em-
ployers, although separate legal entities, are commonly owned or
controlled or are engaged 1n closely integrated operations, they may
be regarded as a single employer, or where the conduct of the alleged
neutral employer 1s inconsistent with his professed neutrality i the
dispute, such as performing ‘farmed out’ struck work [footnote
omitted], the alleged neutral may be regarded as an ‘ally * » 7

In a number of cases during fiscal 1961, the Board had occasion to
consider whether an “ally” relationship protected a union’s otherwise
proscribed secondary conduct But in each of these cases, no “ally”
relationship was found to exist. In one case, the Board disagreed
with a trial examiner’s finding that a general contractor was an “ally”
of 1ts subcontractor because 1t entered mnto an agreement with the
subcontractor which required the latter to hire only nonunion em-
ployees, and thereby gave rise to the unmon’s dispute with the sub-
contractor ® The Board pointed out that the general contractor in
this case did not undertake to assist the subcontractor in doing the
“disputed” work, but actively cooperated with the union in reaching
a settlement of the dispute contrary to the subcontractor’s wishes
In another case, the Board rejected an “ally” contention where there
was no evidence that the primary and secondary employers were com-
monly owned or controlled, and the secondary was not performing
work which, but for the union’s strike against the primary, the union
would have perfoqned—as the primary’s contract with the secondary
employer to perform work previously done by the primary’s employees
preceded the strike, and appeared to be the cause of the dispute, not
1ts consequence 2 And 1 a third case, the mere fact that the primary
employer had guaranteed payment of a bank loan for the secondary

8 Sce International Brotherhood of Teamsters, etc & Local 179 (Alevander Warehouse &
Sales 0o ), 128 NLRB 916, 918-919, where the Board, in finding that a unlon could law-
fully picket two of an employer’s three warehouses in support of 1ts dispute at the third
warehouse, 1¢ 13oned by analogy to the “ally” doctrine Case discussed above, p 134

™ General Drivers, Chauffeurs, etc , Local 886 (Ada Transit Miz), 130 NLRB 788, citing
United Stece workers of America (Tennessee Coal), 127 NLRB 823, 824-825 (1960), en-
forced 294 F 24 256 (CADC) See nlso Twenty-fifth Annual Report (1960), pp 103~
107

8 Plumbers Union of Nassau County, Local 457 (Bomat Plumbdbing & Healing), 131 NLRB
No 151, footnote 12

8 Highway Truck Drivers & Helpers Local 107, IBT (Rws & Co ), 130 NLRB 943 See
also Local 810, Steel, Metals, etc, IBT (Fein Oan Corp), 131 NLRB No 10, where the
Board adopted the trial examiner’s finding that a trucking company performing services
for a struck employer was not in any way “allled” with the latter, either by reason of
alleged common ownership or control, or close integration of operations, or by reason of
alleged common affillation with other companies doing the same line of work, or by reason
of allegedly performing “struck” work
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employer was found no evidence, 1n and of itself, of common owner-
ship or control sufficient to destroy the secondary’s neutrality 52

(2) Ambulatory and Common Situs Picketing

In situations mmvolving picketing at locations where business was
carried on by both the primary employer—the employer with whom
the union had a dispute—and neutra] employers, the Board has con-
tinued to determine whether the picketing was primary and protected,
or secondary and therefore prohibited, on the basis of the evidentiary
tests established m the Moore Dry Dock case ® As heietofore, these
situations chiefly mvolved picketing of common construction sites or
ambulatory trucking sites

In the Gonzales case,* mvolving a construction dispute, & majority
of the Board found—contrary to the trial exammer—that a “common
situs” situation was involved, and took occasion to reconsider and
re1terate the Moore Dry Dock tests In this case, the secondary em-
ployer, a construction company hired by the primary employer to
perform construction work on 1its plant i Puerto Rico, had no 1egular
place of business 1n Puerto Rico, but opened an office at the plant site
and engaged 1 work for a relatively extended period of time, about
8 months The umon struck the primary employer and picketed the
plant’s only gate This gate was used by both plant employees and
construction workers, although at different times and n separate
groups, the plant employees wearing white safety helmets and the
construction workers wearing green safety helmets, all of which was
known by the union In the course of this picketing, the union carried
no picket signs at all on one day, most of its signs either referred to a
claim to represent a majority of the primary employer’s workers or
made no mention of any employer, and 1t orally appealed diectly to
known employees of the construction firm not to enter the plant
Expressing the conviction that such a neutral employer should enjoy
the protection of the act’s secondary boycott provisions on an equal

8 @Qeneral Drvers, Chauffeurs, etc, Local 886 (Ada Transit Miz), 130 NLRB 788

8 Sailors’ Union of the Pacifio, AFL (Moore Dry Dock Co), 92 NLRB 547 (1950), in
which the Board, in order to accommodate lawful primary picketing while shielding
secondary employers and their employees from pressure In controversies not thelr own,
laid down certaln tests to establish common situs picketing as primary (1) The picketing
must be strictly limited to times when the situs of the dispute is located on the secondary
emplojer's premises, (2) at the time of the picketing the primary employer must be
engaged In {ts normal business at the situs, (3) the picketing must be limited to places
reasonably close to the location of the situs, and (4) the picketing must clearly disclose
that the dispute is with the primary employer

8 Umon de Trabajadores da la Gonzeles Chemscal Indusiries, et al (Gonzalez Chemical
Indusiries), 128 NLRB 1352, Members Fanning and Bean dissenting, set aside 293 F 2d
881 (CADC) This case was decided under sec 8(b)(4)(A) as it stood prior to the
1959 amendments
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footing with an employer having a permanent busiess site, the Board
majority held that the picketing union had not satisfied the Moore Dry
Dock requirement that the picketing clearly disclose the dispute to be
with the primary employer, the plant employer here &

Ilustrative of trucking disputes involving the common situs ques-
tion was the Rss case® Although the pickets in this case carried
signs 1dentifying the employer mnvolved in the primary dispute, as
required by Moore Dry Dock, a violation was nevertheless found since
the picketing union did not meet its obligation “under Moore Dry
Dock to take particular measures not to enmesh employees” of second-
ary tenants of a trucking terminal 1n 1ts primary dispute with an-
other tenant Instead, the picketing union threatened employees of
these secondary tenants with meathooks, physically obstructed their
trucks, and otherwise made 1t 1mpossible for them to carry on their
employers’ business at their home station, the trucking terminal, 1nso-
far as such business pertained to the primary employer The Board
took occasion to point out as follows

Since Moore Dry Dock, the Board has been presented with a number of cases
1n which labor orgamizations, although 1n seeming comphance with Moore Dry
Dock, for example as to the wording of their picket signs, have at the same
time 1nconsistently made direct appeals to employees of secondary common
situs tenants Such appeals have induced and encouraged these employees to
cease work, with an object of causing their employers to cease doing business
with primary employers These cases have involved, for example, common
construction sites [footnote omitted] and ambulatory trucking sites [Foot-
note omitted ] In such cases the Board has held that the direct appeals to
secondary employees of the other regular common situs tenants have in effect
negated the conditions required in Moore D1y Dock to justify the picketing,
and have therefore exceeded the limits of permissible “primary” activity and
constituted violations of the secondary boycott provisions of the Act 87

d Compelling Agreement Prohibited by Section 8(e)

Under the amended subsection (A.), unions are prohibited fi1om
resorting to 8(b) (4) (1) and (u) conduct i order to force an em-
ployer to include 1n a collective-bargaining agreement “hot cargo”
provisions of a type which are forbidden under section 8(e) On
three occasions during the past fiscal year,® the Board had to deter-

& Sce also Sheet Motal Workers, etc, Local 299 (8 M Kisner & Soms), 131 NLRB
No 147, Plumbers Union of Nassau County (Bomat Plumbing £ Heating), 131 NLRB
No 151

8 Highway Truck Drsvers & Helpers, Local 107, IBT (Riss & Co), 130 NLRB 948

8 To hke effect see also fnternational Brotherhood of Teamsters and Local 71 (Over
nite Transportatton Co), 130 NLRB 1007, Local 810, Steel, Metals, etc Fadbricators &
Warehousemen, IBT (Fein Can Corp), 131 NLRB No 10

8 Amalgamated Inthographers and Local 17 (The Employsng Isthographers), 130 NLRB
983 , Amalgamated Lithographers and Local 78 (Miami Post Oo ), 130 NLRB 968, Members
Rodgers and Jenkins dissenting in part, Highway Truck Drivers & Helpers, Local 107
IBT (B A Gallagher & Sons), 131 NLRB No 117

-
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mine whether o1 not a union’s stiike or other conduct had as an object
the compelling of an employer to enter into a proscribed type of
agreement In each of these cases, the Board found that certain
contract clauses sought were unlawful under section 8(e),® and there-
fore the union’s conduct was forbidden by section 8(b) (4) (1) and
(1) (A)

e. Strikes for Recognition Against Certification

Under subsection (C) of section 8(b) (4), a labor orgamzation 1s
forbidden to exert the proscribed types of pressure for the purpose of
forcing “any employer to recognize or bargain with a particular labor
organization as the representative of his employees 1f another labor
organization has been certified as the repiesentative of such
employees ”

(1) “Area Standards” Picketing

After the end of fiscal 1961, a majority of the Board, on reconsider-
ation of a prior decision® which found so-called {area standard”
picketing violataive of section 8(b) (4) (C), held that such picket-
g was lawful under the particular circumstances mvolved ® In
the later decision, a umon’s admitted objective to require the em-
ployer and his employer association to conform to standards of em-
ployment prevailling in the area was held not to be tantamount to,
nor having the objective of, recognition or bargaining The majority
stated as follows-

A union may legitimately be concerned that a particular employer 1s under-
mming area standards of employment by maintaining lower standards It may
be willing to forego recognition and bargaining provided subnormal working
condifions are eliminated from area considerations We are of the opinion that
Section 8(b) (4) (C) does not forbid such an objective

It may be argued—with some justification—that picketing by an outside union
when another umion has newly won Board certification 1s an unwariranted
harassment of the picketed employer But this is an argument that must be
addressed to Congress Section 8(b) (4) (C), as we read 1t, does not contain a
broad proscription aganst all types of picketing It forbids only picketing with
the objective of obtaining “recognmition and bargamning” On the record before
us, Respondent clearly disclaimed such an objective and sought only to eliminate
subnormal working conditions from area considerations As this objective could
be achieved without the Employer either bargaining with or recogmzing Respond-
ent, we cannot reasonably conclude that Respondent’s objective in picketing
[the Employer] was to obtain “recognition or bargaiming” [Footnote omitted ]

In the only other section 8(b) (4) (C) case decided during the past
fiscal year, the Board adopted the trial examiner’s finding that the re-

#'This phase of the cases is discussed below, pp 142-145

% I'nternalsonal Hod Carriers, etc, Local 41 (Calumet Coniractors Association), 130
NLRB 78

#1133 NLRB No §7 (Oct 2, 1961), Members Rodgers and Leedom dissenting
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spondent union—by picketing, appeals, and directions—violated this
section ®2

6. “Hot Cargo” Agreements

Prior to the 1959 amendments, an employer could lawfully agree
with a union not to do business with “any other person,” although a
union could not lawfully attempt to enforce such an agreement by
strike action® New section 8(e) ®* now makes 1t an unfair labor
practice for an employer and a union merely to enter into such an
agreement, commonly referred to as a “hot cargo” agreement
Exempted by 1ts provisos, however, are agreements between unions
and employers in the “construction industry relating to the contracting
or subcontracting of work to be done at the site of the construction.
alteration, painting, or repair of a building, structure, or other work,”
and certain agreements in the “apparel and clothing industry ”

During the past fiscal year, the Board 1ssued 1its first interpretations
of the new “hot cargo” ban in two cases ** imnvolving different locals
of the Lathographers Union *® Each of the respective locals involved
had proposed—and engaged 1n strike and other conduct to secure—a
set of contractual clauses which covered the same subject matter, but
were not 1dentical in language The Board found some of these clauses
lawful, but others unlawful

In these cases, both untons had proposed a “tiade shop” clause
containing what the Board construed to be an “implied” agreement
not to handle nonunion products, while another clause i1mplemented
the “trade shop” provision (as well as another provision found to be
lawful) by stating that the employer would not discharge or dis-
cipline an employee for refusing to handle work from a nonunion shop

2 dmalgamated Union, Local 5, UAW (Dynamic Mfg Corp), 131 NLRB No 43

%2 See Local 1976 Carpenters v N L R B (Sand Door & Plywood Co ), 8357 U S 93 (1938),
Twenty-third Annunal Report, pp 107-110 There the Supreme Court upheld the Board's
position ag stated In the Sand Door case, 113 NLRB 1210 (1955)

% Sec 8(e) provides “It shall be an unfair labor practice for any lahor organiration
and any employer to enter into any contract or agreement, express or implied whereby
such employer ceases or refrains or agrees to cease or refrain from handling, using, selling,
transporting or otherwise dealing in any of the products of any other employer, or to
cease doing business with any other person, and any contract or agreement entered into
heretofore or hereafter containing such an agreement shall be to such extent unenforeible
and vold "

% Amalgamated Lithographers and Local 17 (The Employing Lithog:aphers), 130 NLRB
985 , Amalgamated Lithographers and Locel 78 (Afiami Post Co), 130 NLRB 968, Mem-
bers Rodgers and Jenkins dissenting in part

% The cases In which the Board ruled that contracts containing provisions proscribed
by sec 8(e) are not a bar to a representation election at¢ discussed above, pp 47—48

9 The clause recites that the contract has been negotiated ‘“‘on the assumption that all
lthographic production work will be done under approved union wages and conditions ™
It further states that if the employer requests any employee to handle lithographic work
made in any shop not under contract with a local of the International and authorized to
use the unjon label, the unfon may reopen the contract in whole or in part and terminate
it in the event of failure to agree Other sections of this clause deal with afixing of the
union Iabel to work done in union shops

-~
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With regard to the “trade shop” clause, the Board i both cases
reJected the umons’ contention that it contained neither an express nor
an 1mplied agreement not to use the products of another employer.
In Local 78, the Board stated :

It 18 all the circumstances which determine whether, notwithstanding the
attempted disgmse of language, an agreement has in fact been made When a
clause reads that contract terms have been negotiated on the assumption that
all work will be done under union conditions, and that in the event an employer
requests an employee to handle work done 1n a nonunton shop, the Union will
have the right to reopen and terminate the contract, and further contains regu-
lations as to the use of the union label on all products, the effect 18 precisely
the same as if the employer had agreed 1n so many words that he would not
handle nonunion products, which 1s prohibited by Section 8(e) Realistically
no employer would undeitake to handle such work 1f to do so would confront
him with the possibility that his entne contract would be reopened for renego-
tiations So far as the employer 1s concerned he would be subjected to the same
sanction whether he expressly “agieed” not to handle nonunion work, or whether
he submitted to the language 1n the proposed “trade shop” clause If, on the
happening of a certain event, precisely the same legal conseguences occur, it 1s
reasonable to infer that i1t is because of the violation of the same or a similar
contractual undertaking Moreover, Congless was 1ntent upon outlawing “hot
cargo’’ clauses no matter how disguised Probably no language can be explicit
enough to reach 1n advance every possible subterfuge of resourceful parties
Nevertheless, we believe that in using the term “imphed’” 1n Section 8 (e) Congress
meant {o reach every device which, fairly considered, 1s tantamount fo an
agreement that the contracting employer will not handle the products of another
employer or cease doing business with another petson [Footnotes omitted ] *
The Board also found unlawful the siimlar “trade shop” and “refusal
to handle” clauses 1n the Local 17 case

In Local 78, the union had proposed a “struck work” clause which
combined (1) a general statement that the contracting company will
not render production assistance to any employer struck by a Lithog-
1aphers local, and (2) an implementation clause providing that,
1n carrying out the above policy, employees shall not be required to
handle work “farmed out” by such employer, other than work which
the contracting employer has customarly performed for the struck
employer Taken together, these phrases were found lawful by a
majority of the Board on the ground that they merely embodied
the “ally” doctrine sanctioned by the Board, courts, and Congress
But 1t was noted that the general statement, standing alone, would
have been unlawful because 1t embodied more than the “ally” doc-
trine Thus, 1n Local 17, where the proposed “struck work” clause

8 To like effect 1s language In the Local 17 case clted above, and in Highwaey Truck
Drivers & Ilelpers (Gallagher), 131 NLRB No 117 In the latter case the Board stated
that “by proscribing contracts ‘express or implied,’ Congress obviously intended that the
thrust of Sectlon 8(e) extend not only to contracts which clearly on their face cause
a cessation of business, but also to those contracts which by their intended effect or

operation achieve the same result. No other interpretation appears open or reasonable,
elge the eflicacy of this section would be nullified



144 Twenty-sixth Annual Report of the National Labor Relations Board

merely provided that the employer will not render assistance to any
struck lithographic employer and accordingly will not request any
employee to handle any of such employer’s work, a unanimous Board
held that the clause went beyond the “ally” doctrine since it pre-
cluded the employer from doing work customarily performed by
the contracting employer for the struck employer, and was therefore
unlawful.

The “chain shop” clauses proposed by the respective unions also
differed. The one involved in Zocal 78 in essence recognized the right
of employees to strike if employees in another lithographic plant
under common control and ownership went on strike or were locked
out. This clause was deemed merely to embody the union’s statutory
right to extend primary strike action to another establishment which
would be considered part of a “single employer” within the meaning
of the act, and hence legal. But Local 17’s proposed clause not only
permitted a sympathy strike in plants of the employer other than
the one struck, but also permitted a strike in the plant of the principal
company in the case of a strike at a subsidiary, or vice versa, even
though the principal and the subsidiary did not constitute a “single
employer.” For this reason, the Board considered the effect of this
clause to be exactly like that of the “struck work” clause, at least as
far as separate employers are concerned, and hence illegal.

Clauses giving the union the “right to terminate” the contract were
also involved in the two cases. Local 78 wanted this right if the
employer requested an employee to handle struck work, and since the
Board majority had found this union’s “struck work” clause to be
lawful, it upheld the va.hdlty of the termination clause since it
was mtended merely to give the union a remedy for the breach of a
lawful clause. But Local 17 proposed a termination clause which
the Board interpreted as a sanction intended to insure that the em-
ployer would not handle certain “hot goods” and, since it was “a
component part of the implied agreement to achieve an illegal ob-
jective,” it was found equally unlawful.

Shortly after these two decisions were issued, the Board held ® that
a disputed contract provision specifying that trucks arriving in a
certain area from over-the-road must be brought to the employer’s
terminal before making any local deliveries was unlawful, when con-
sidered in conjunction with other contract articles which defined local
area operations as those performed within a 40-mile radius of a
certain point in the area, and limited the performance of such opera-
tions to employees represented by the union. According to the Board,
the illegality of the disputed provision stemmed from the fact that

% Highway Truck Drivers & Helpers, Looal 107 (H. A. Gallagher & Sons), 181 NLRB
No. 117.
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nonunion owner-operators of trucks utilized by the employer could
not deliver goods to consignees in the area, but would have to bring
their trucks directly to the employer’s terminal 1n order to effectuate
local delivery, and either the truck-borne goods would then have to be
transferred to other trucks manned by union members, or the inde-
pendent operators would have to hire union members to drive the
trucks In either event, according to the Board, the contract would
require a partial cessation of business between the owner-operators
and the employer Furthermore, the employer would have to cease
usmng independents for local deliveries 1f, as was reasonably inferable,
the independents were not disposed to hire union drivers or to take
the time to have their goods reloaded at the employer’s terminal

In the same case,’ the Board outlawed a contract clause specifying
that an employer, prior to hiring or leasing equpment from other
employets, “shall give fitst preference to employers having a contract
with a local” of the contracting union’s international This article,
the Board pointed out, would force an employer who yses independent
owner-operators to cease dealing with independents until he had
attempted to lease the equipment from every other employer in the
" area having a contract with the international, and in the event the
. equpment and driver were available, not use independents at all

Only one case involving either of the industry exemptions 1 sec-
tion 8(e) was decided during fiscal 19612 In that case, the con-
- struction 1ndustry proviso was held to apply to work performed by a
- subcontractor’s land survey crews at a construction site which dad not
© 1nvolve work on any actual structure or buildings to be erected above
. ground level The Board adopted the trial examiner’s finding that
the 8(e) proviso was not intended to exclude construction below or at
. ground level

7. Jurisdictional Disputes

Section 8(b) (4) (D) forbids a labor orgamization from engaging
. 1n or inducing strike action for the purpose of forcing any employer
. to assign particular work tasks to “employees 1n a particulair labor
' organization or in a particular trade, craft, or class rather than to
. employees 1n another labor organization or in another trade, craft, or
- class, unless such employer 1s failing to conform to an order or certifi-
" cation of the Board detexmimning the bargaimng representative for
employees performing such work ”

An unfair labor practice charge under this section, however, must
be handled differently f1om charges alleging any other type of unfair

1Id
. - Intesnubional Unson of Operating Hngineers, Local 12 (Vandenberg Development Corp ),
. 131 NLRB No 75
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labor practice Section 10(k) requires that parties to a jurisdictional
dispute be given 10 days, after notice of the filing of the charges with
the Board, to adjust their dispute If at the end of that time they
are unable to “submit to the Board satisfactory evidence that they
have adjusted, or agreed upon methods for the voluntary adjustment
of, the dispute,” the Board 1s empowered to hear and determine the
dispute 2

Section 10(k) further provides that pending section 8(b) (4) (D)
charges shall be dismissed where the Board’s determination of the
underlying dispute has been complied with, or the parties have volun-
tarily adjusted the dispute A complaint 1ssues 1f the party charged
fails to comply with the Board’s determination A complaint may
also be 1ssued by the General Counsel in case of failure of the method
agreed upon to adjust the dispute

a Proceedings Under Section 10(k)

In order for the Board to proceed with a determination under sec-
tion 10(k), the record made at the hearing must show that a work
assignment dispute within the meaning of sections 8(b) (4) (D) and
10(k) exists; that there 1s reasonable cause to believe that the respond-
ent union has resorted to conduct which 1s prohibited by section
8(b) (4) mn furtherance of its dispute, and that the paities have not
adjusted their dispute or agieed upon methods for its voluntary
adjustment

(1) Disputes Subject to Determination

A dispute to bg subject to determination under section 10(k) must
concern the assignment of particular work to one group of employees
rather than to members of another group

In one case, an electricians union, whose members were employed
on a hospital construction job, attempted to compel a manufacturer
of X-1ay equipment—being delivered to the hospital for installation—
to transfer the installation work f1om 1ts own employees to electricians,
threatening to shut down the entire job 1if 1ts demand was not met *
Such dispute, the Board concluded, was properly before 1t for deter-
mination under section 10 (k)

In Safeway Stores,® during the fiscal year, a majority of the Board

3 The Supreme Court during the past fiscal year held that the Board must mahe affirma-
tive determinations in such disputes N LR B v Radio & Television Broadcast Lngineers
Union Local 12128, IBEW (Ooclumbia Broadcasting System), 364 U8 573 (1961), dis-
cussed below, pp 152-153 The Board did not have occasion to interpret this dcelsion
during the fiscal year

¢ Local 8, Elecirical Workers (Piocker X Ray Corp ), 128 NLRB 561

S Highway Truck Drwers & Helpers, Local 107 (Safeway Stores), 129 NLRB 1 Mem-
her Fanning dissenting

aw
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rejected the picketing union’s contention that 1t struck and picketed
merely to protest the employer’s termination of its bargaining rela-
tionship with the union and 1its refusal to sign a new agreement The
picketing 1n this case followed the employer’s termination of the one
trucking operation covered by this umon’s contract, the discharge
of the drivers covered thereby, and the transfer of their functions to
other operations whose employees were represented by other unions.®

On the other hand, the Board quashed the notices of hearing 1n one
case where the employer at all times desired to employ members of
the respondent union, rather than members of sister locals, but could
not do so because of the respondent union’s persistent refusal to refer
workmen * Under the circumstances, the Board concluded there was
no dispute over the assignment of work within the meaning of section
8(b) (4) (D)

One union moved to dismiss 10(k) proceedings on the ground that
the disputed work was covered by provisions of its contract with the
employer, and further contended that the arbitratign provisions of its
contract with the employer provided a method for the adjustment
of the dispute® Holding that the assignment of the disputed work
to other unions was not 1n derogation of the Board’s certification to
the respondent union, the Board found that the contiact provisions
and even past practices thereunder did not lend any support to the
union’s position.® With respect to the alleged applcability of the
arbitration clauses the union sought to enforce, the Board pointed
out that any award 1ssued thereunder would not be binding on the
other unions

b Violation of Section 8(b)(4)(D)

Violations of section 8(b) (4) (D) were found in three cases during
the past year.” In each case, the Board held that the respondents
had refused to comply with the decision 1n the antecedent 10(k) pro-
ceeding determining the underlying work assignment claims adverse
to the respondents The union’s defenses 1n each case turned largely
on matters which had been determined 1n the earher 10(k) proceeding
and were not subject to relitigation

¢ After the fiscal year, another Board majority held that the conduct here did not give
rise to a “jurisdictional dispute” because there was no “real competition between unions
or groups of employees for the work,"” the real dispute being wholly hetween the picketing
union and the employer on the retrieval of jobs 134 NLRB No 130 (Dec 15, 1961),
Members Rodgers and Leedom dissenting

T Local 9 Electrical Workers (G A Rafel and Co), 128 NLRB 899

8 Local 4, Electrical Workers (Pulitzer Publishing Co ), 129 NLRB 038

5 But see Tacomae Printing Pressmen’s Union No 44 (Valley Publishing Co ), 131 NLRB
No 133 where the Board relied upon a contract in determining a dispute

9 ILWU Local 8 (General Ore) 128 NLRB 3851, Des Moines Elecirotypers’ Union No 8}
(Meredith Publishing Oo ), 128 NLRB 801, International Union of Operating Engineers
Local 926 (Tip Top Roofers), 128 NLRB 1057

616401—62. 11
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8. Recognition and Organization Picketing by Noncertified
Uniron

Section 8(b) (7) of the act makes 1t an unfair labor practice for a
labor organization, in specified situations, to picket or thieaten to
picket an employer for the purpose of obtamning recognition or bar-
gaming from the employer, or acceptance from his employees as
bargaining representative, unless the labor organization has been certi-
fied as such representative Such recognition or organization picket-
g 1s prohibited under the three subsections of 8(b) (7) as follows
(A) Where another union 1s lawfully recognized by the employer, and
a question concerning representation may not be appropriately raised
under section 9(c) , (B) where a valid election has been held within the
preceding 12 months; or (C) where no petition for a Board election
has been filed “within a reasonable period of tume not to exceed 30
days from the commencement of such picketing ” Subsection (C)
provides further that 1f a timely petition 1s filed, the representation
proceeding shall be conducted on an expedited basis® However,
picketing for informational purposes stated m the second proviso
to subsection (C) 1s exempted from the prohibition of subsection (C),
unless 1t has the effect of inducing work stoppages by employees of
persons domng business with the picketed employer

During the past fiscal year the Board decided eight cases under
section 8(b) (7) Six of these arose under subsection (C), one undex
subsection (A), and one under subsection (B) In one of the (C)
cases, the Board dismissed the allegation because the firm picketed
was 1n fact a partnership of self-employed subcontractors rather than
an “employer” within the meaning of the section * The case arising
under subsection (B)?? was dismissed because the employer’s volume
of business did not meet any of the Board’s jurisdictional standards *®

a Scope of Sectson 8(b)(7)**

The unions in the Stork Restaurant and Blinne cases*® contended
that section 8(b) (7) was intended to outlaw minority but not majority
picketing However, the Board held that the section contains no
such limitation on the scope of 1ts operations, and buttressed 1ts con-

10 Issues affecting such representation proceedings are discussed above, pp 33, 35, and 66

1 Local 1926 COarpenters (Spar Builders), 131 NLRB No 116

12 District 76, Retail Store Umion (Morgan Shoe Co ), 129 NLRB 1839

13 For a discussion of the Board's standards sce above, pp 22-31

14 The lead cases In the sec 8(b)(7)(C) area are Orown, Blinne, Stork, and Charlton,
hereinafter discussed Orown Is pending before the Board on motions for reconsideration
and clarification , Blsnne, Stork, and Charlton on motion for reconsideration

15 Qhefs, Cooks, eto, Local 89 (Stork Restaurant), 180 NLRB G648, International Hod
Oarriers, Local 840 (Blmne Oonsiruction Oo ), 130 NLRB 587, Member Fanning dissenting
See footnote 14, above
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clusion 1n Stork by the following quotation from a district court
ruling *¢1n another 8(b) (7) proceeding
While the main thrust of this new amendment to the Labor Management Rela-
tions Act was to prevent recognition picketing by a union representing a minority
of employees or none at all, 8(b) (7) (C) sumply sets up a procedure whereby the
factual qualifications of a union to act as the representative of a group of em-
ployees 18 to be determined by the NLRB Congress plainly felt that it
was 1n the public interest to have the question of majority or minority 1epire-
sentation determined at an eaily stage by a speedy election The burden of gong
through the proceedings falls upon those who are in fact right as well as those
who are in fact wrong-—something which 18 common to nearly all parties who
appear before fact-finding tribunals

In these cases,'” a majority of the Board also rejected the unions’
argument that section 8(b)(7) should not be interpreted to make
organization and recognition picketing in the face of employer unfair
labor practices unlawful In Blinne, the picketing union had actually
filed charges agamst the employer, some of which were dismissed,
while others were made the subject of a Board-gpproved settlement
agreement The Board majority pomnted out that Congress had re-
jected a proposal which would have had the effect of establishing as
a defense to an 8(b) (7) charge the fact than an 8(a) complaint had
been 1ssued to show that an unfair labor practice had been commatteed
by the employer Furthermore, the act as passed provides only that an
8(a) (2) chairge shall preclude an application for a court restraining
order under 8(b)(7) In Stork, the same conclusion was reached
where no charges had been filed against the employer And in
Charlton Press, the Board majority stated that “an employer’s unfair
labor practices—whether actual or only alleged—are no defense to an
8(b) (7) allegation ”

(1) “Informational” Picketing

The second proviso to section 8(b) (7) (C) provides an exemption
for picketing “for the purpose of truthfully advising the public” that
an employer does not employ members of, or have a contract with, a
union—unless such picketing has the effect of inducing “any indi-
vidual employed by any other person in the course of his employment,
not to pick up, deliver, or transport any goods or not to perform any
services.”

During fiscal 1961, the Board, in Orown Cafetera,*® considered the

18 Grecne v International Typographical Union (Oharlion Press), 182 ¥ Supp 788
(DC Conn)

17 See also International Typographical Unton (Charlton Press), 130 NLRB 727, Member
Fanning dissenting, and footnote 14, above

18 Local Joint Executive Board of Hotel & Restaurant Employees (Orown Cafeteria),
130 NLRB §70, Members Jenkins and Fanning dissenting
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scope and meaning of this proviso relating to so-called informational
picketing In this case, the union picketed a new cafeteria which had
refused to hire through the union hiring hall or to sign a contract.
The picket signs were addressed to “members of organized labor and
their friends,” stated that the cafeteria was “nonunion,” and asked
them not to patromize 1t No stoppage of deliveries or services took
place A majority of the Board held that this picketing was for rec-
ognition purposes and was not protected by the proviso The proviso,
1 the majority’s view, was added only to make clear that purely
informational picketing—i e, picketing which publicizes the lack of
a union contract or the lack of union organization, and which has no
present object of recognition—should not be curtailed where no stop-
pages occur But here, the majority noted, the union was 1n fact de-
manding present recognition from the picketed employer Congress’
intention to outlaw recognition and organization picketing, stated the
majority, “1s best effectuated by confiming the second proviso of
8(b) (7) (C) to picketing where the sole object 1s dissemination of
information divorced from a present object of recognition » 1?

In Stork Restaurant,® the Board held that—assuming the union’s
picketing after a certain date 2* was informational—certain stoppages
were not “so 1solated or minor” as to afford the union the protection
of the second proviso, “even assuming arguendo that “1solated’ inter-
ferences with deliveries do not make informational picketing unlaw-
ful ” The stoppages here took the form of five refusals by drivers to
cross the picket line mn a 7-day period Furthermore, as pointed out
by the Board, the conduct of the drivers was shown to be “illustrative”
rather than “isolated,” the employer having been picketed con-
tinuously for about 3 years with resultant serious interference with
deliveries

b. Legality of Objective

A majority of the Board held in the Cartage case #* that a union
violated section 8(b) (7) (C) by picketing a trucking employer with
an object of forcing the latter to employ certain union members, who
had been employed by a predecessor company, and to discharge the
new employees whom this employer had hired to perform the same
work The union argued that no recogmtion dispute was mvolved
masmuch as the employer had offered to recognize the union for the

1 The dissenting Members were of the opinion, however, that by the proviso Congress
intended ‘‘to exclude from the ban picketing which while it embraced the proscribed object
of recognition or organization” met the “two specific conditions” of the proviso See foot-
note 14, above

2 130 NLRB 543

21 The Board held that the picketing for 2 months prior to this date was clearly violative
of sec 8(b)(7)(C), and that a remedial order was thereby warranted, regardless of the
status of the picketing thereafter

%2 Local 705 Teamsters (Cartage & Terminal Management Oorp ), 180 NLRB 558, Member
Kimball dissenting on the ground that the dispute fell within see 8(b)(4) (D) rather than
8(b) (T) (C)

-~
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predecessor’s employees, and that the only dispute was over terms
and conditions of their employment In the majority’s opinion, this
constituted an admassion of the alleged violation since the statute
prohibits picketing to force bargawmning as well as recognition In any
event, the majority considered an object of the picketing to be to force
the reinstatement of certain discharged employees and therefore to
secure recognition.® The majority rejected its dissenting colleague’s
contention that because this conduct might be deemed to violate section
8(b) (4) (D) 1t could not be an 8(b) (7) (C) violation

In the only 8(b)(7) (A) case to come before the Board during the
past year, the Board adopted the trial exammer’s findings that the
union violated this section by picketing at a time when no question con-
cerning representation could be raised.?* In this case, the employer
had a contract with another union covering an entire production and
maintenance unit, which had been 1ecently renewed during the so-
called Deluze “insulated period ? 2* And the picketing union, seeking
only a segment of the umt, picketed after the gontract had been
effectively renewed

On this point. also see Stork Restaurant, cited above
2 Local 182 Teamstera (8Sitrue, Inc ), 129 NLRB 1459
2 For a discussion of this “insulated pertod,” see above, pp 50-51



A%
Supreme Court Rulings

During fiscal 1961, the Supreme Court decided eight cases involving
questions concerning the administration of the National Labor Rela-
tions Act One case raised the question of whether section 10(k)
requires the Board to decide jurisdictional disputes on their merits
Four other cases presented the validity of the Board’s rules for exclu-
sive hiring halls; of 1ts views concerning the effect of “general laws”
and “foreman” clauses in collective-bargaining contracts; and of its
dues 1e1mbursement remedy 1n closed-shop and illegal hiring situa-
tions The other three cases involved the Board's “separate gate”
doctrine 1n section 8(b) (4) cases, the legality of a contract which
accords exclusive recogmition to a mnoiity union, and the scope of
the reviewing power of the Federal courts of appeals over representa-
tion election matters The Board was upheld on the merits in two
cases, 1ts position was sustained with some modification in one case, and
1t was reversed on the merits 1n five cases

1. Board Determinations Under Section 10(k)

In the OBS case,"the Supreme Court held, contrary to the position
taken by the Board? that section 10(k) requires the Board to decide
jurisdictional disputes under section 8(b)(4) (D) on their ments
The Board’s view was that 1t could discharge 1ts function under sec-
tion 10(k) merely by determining whether the striking union was
entitled to the work under a preexisting Board order or certification, or
a contract If the Board found that the stiiking union was not so
entitled, the employer’s assignment of the work was 1egarded as
decisive The Supreme Court, affirming the decision of the Second
Circuit® and 1n agreement with the Third and Seventh Circuits,*

INLRB v Radio & Television Broadcast Engineers Union Local 1212, IBEW (Colum-
bia Broadcasting System), 364 U S 573

2121 NLRB 1207 Twenty-fourth Annual Report,p 112

2272 F 2d 713 Twenty-fifth Annual Report, p 141

¢NLRB v United Association of Journeymen & Apprentices of the Plumbing & Pipe-
fitting Industry, Locals 420 and 528 (Hake), 242 F 24 722 (CA 8) , NLRB v United
Brotherhood of Carpenters & Joiners of Amerwca (Wendnagel), 261 F 24 166 (CA 7) See
Twenty second Annual Report pp 135-136

152
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rejected the Board’s view. The language of section 10(k), said the
Court, “indicates a congressional purpose to have the Board do some-
thing more than merely look at prior Board orders and certifications
or a collective bargaimning contract to determine whether one or the
other union has a clearly defined statutory or contractual right to have
the employees 1t represents perform certamn work tasks For, in the
vast majority of cases, such a narrow determination would leave the
broader problem of work assignments 1n the hands of the employer,
exactly where 1t was before the enactment of § 10(k)—with the same
old basic jurisdictional dispute likely continuing to vex him, and the
11val unions, short of striking, would st1ll be free to adopt other forms
of pressure upon the employer” The Court held that, 1n a jurisdic-
tional strike situation, the Board must make a determination as to
which union or group 1s entitled to the work on the basis of such cri-
teria as custom, tradition, and the like “generally used by arbitiators,
unions, employers, joint boards, and others in wresthng with [the]
problem” of jurisdictional disputes o

2 Exclusive Hiring Halls—Contract Clauses—Reimbursement
Remedy

In a series of four cases, decided on the same day, the Supreme
Court rejected the Board’s Mountain Pacific doctrine respecting
exclusive hiring halls, its view that certain contract clauses were
discriminatory per se; and the Brown-Olds rexmbursement remedy 3

a Exclusive Hiring Halls

In the Local 357 (Los Angeles-Seattle) case? the union and a group
of employers had, by contract, provided that casual employees would
obtain employment only by referral through a union-operated hiring
hall, the contract further provided that referral would be on the
basis of semority and without 1egard to an employee’s union member-
ship The Board found 7 that the hiring arrangement was unlawful
because 1t did not contain the Mountan Pacific safeguards, and that
the discharge of an employee for having obtained a job without going

S Local 357, International Brotherhood of Teamsters, etc v NLRB (Los Angeles-
Seattle Motor Express), 365 US 687, NLRB v News Syndicate Co, 865 US 695,
International Typographical Union v NLR B (Haverhill Gazetie), 365 US 705, Local
60, United Brotherhood of Carpenters v NLRB (Mechanical Handling Sysiems), 365
US 651

In each case, the opinion for the Court was written by Justice Douglas, and Justice
Harlan wrote a concurring opinion, in which Justice Stewart jolned Justice Whittaker
dissented 1n all four cases and was jomed by Justice Clark on all but the dues reimburse-
ment Issue Justice Frankfurter did not participate in any of the cases

e Local 357, International Brotherhood of Teamsters, etc v NLRB, 3656 US 667

7121 NLRB 1629
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through the hiring hall was thus likewise unlawful# In its prior
Mountain Pacific decision,” the Board had concluded that a hiring
arrangement which vested exclusive authority in a union to clear
or designate applicants for employment constituted “discrimination
i regaid to hire or tenure of employment to encourage or dis-
courage membership i1n any labor organization,” in violation of sec-
tion 8(a) (3) and (1) and 8(b) (2) and (1) (A) of the act unless
1t explicitly provided that (1) Selection of applicants for referral
to jobs shall be without regard to union membership requirements,
(2) the employer shall retamn the right to reject any applicant
referred by the union, and (8) the parties shall post for the em-
ployees’ inspection all provisions relating to hiring, including the
foregoing provisions

The Supreme Court held that an exclusive hiring hall arrange-
ment, without safeguards, 1s not per s¢ unlawful under the act For,
although the very existence of such a hall may encourage union
membership, 1t does not constitute discrimimnation within the meaning
of section 8(a) (8) Thus, the Court stated “It 1s the ‘true purpose’
or ‘real motive’ 1n hiring or firing that constitutes the test Some
conduct may by its very nature contain the implications of the
required intent, the natural foreseeable consequences of certain action
may warrant the inference But surely discrimination cannot
be inferted from the face of the instrument when the instrument
specifically provides that there will be no discrimination against
‘casual employees’ because of the presence or absence of union mem-
bership The only complaint in the case was by Slater, a union mem-
ber, who sought te circumvent the hiring hall agreement When
an employer and the union enforce the agreement against union
members, we cannot say without more that either indulges m the kind
of discrimination to which the Act 1s addressed ” 2

Justice Clark, 1n dissent, was of the view that an exclusive hiing
hall 1s discriminatory, even apart from a showing that 1t 1s operated
so as to prefer union members For 1t denies employment to a job
applicant unless he first clears through the hall and obtains a referral
card Moreover, since encouragement of union membership 1s a fore-
seeable consequence of requiring employees to resort to a union hiring
procedure, the Board could properly conclude that the mere exist-

8 The Board's finding was affirmed by the District of Columbla Circuit, 276 F 2d 646
The court, however, rejected the dues reimbursement provisions of the Board’s order,
discussed below Twenty-fifth Annual Report, pp 132-133

9 Mountain Pacific Chapter, Associated General COoniractors, 119 NLRB 883, 897
Twenty third Annual Report, pp 85-86

10 The Court, with Justice Whittaker dlssenting, also rejected the Brown-Olds remedy
which the Board had imposed for the illegal hiring arrangement, for the reasons set forth
in the Local 60 case, discussed below
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ence of an exclusive hiring hall was violative of section 8(a) (3) of
the act, absent safeguards to assure employees that the umon’s
power would be exeicised without regard to union membership
considerations.

b *“General Laws” and “Foreman” Contract Clauses

In the News Syndicate and Haverhill Gazette cases,’* the Board
had found that “closed shop” conditions were imposed by (1) a clause
incorporating the union’s general laws “not 1n conflict with law”, and
(2) a clause vesting control over hiring in the foreman, who was re-
quired to be a union member* The Board’s theory was that the gen-
eral savings language of the laws clause was not sufficient to apprise
the employees that the provisions of the umion’s laws requiring union
membership as a condition of employment were not mncorporated in
the contract, and that they would thus view the contract as if 1t had
specifically contained that requirement Similarly, they would so
view a contiact provision which delegated exclugyve hiring authority
to a foreman who was required to be 2 union member and abide by
union rules requiring that preference be given to union members The
Supreme Court, 1n agreement with the Second Circuit 1n News Synds-
cate,® and 1 disagreement with the First Circmt 1n Haverhll Ga-
zette, set aside the Board’s findings with 1espect to both of these
clauses °

Respecting the Board’s finding that the laws clause 1n effect 1n-
corporated the 1llegal provisions of the union’s rules into the contract,
the Court held that such clause “has 1n 1t the condition that only those
General Laws of the unton are mcorporated which are ‘not in conflict
with this contract or with federal or state law’ Any 1ule o1 regu-
lation of the umon which permitted or required discrimination 1n
favor of unmion employees would, therefore, be excluded fiom mncor-
poration 1n the contract since 1t would be at war with the Act” Re-
specting the problem of employee uncertainty, the Court added “We
can say . that while the words ‘not mn conflict with federal
law’ might 1n some circumstances be puzzling or uncertain as to
meaning, ‘there could hardly be any uncertainty respecting a closed-

LNLRB v News Syndicate Co, 3635 US 605, International Typographical Union
VNLRB,365 US 705

13 News Syndicate Co, Inc, 122 NLRB 818, International Typographical Union (Haver-
hill Gazette) 123 NLRB 806 See Twenty fourth Annual Report, pp 71-74 97-98

13279 F 2d 323 Twenty-ifth Annuyal Report, p 134

278 F 2d86

1 In Haverhill, the issue arose in the context of a strike to obtain the clauses, for,
unlike In News Syndicate, the employer had resisted the unlon’s demands The Board
found that, In addition to its infirmity under sec 8(b)(2), a strike to obtain a clause
requiring that the foreman be a union member violated sec 8(b)(1)(B) in that it re-
strained the employer in the selection of a representative for grievance puiposes The
Supreme Court, being equally divided on this question, afirmed the First Circuit’s judg-
ment sustaining the Board's holding on the 8(b) (1) (B) violation
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shop clause’ For the command of § 8 1s clear and explicit and the
only exception 1s plainly spelled out in the provisos to § 8(a)(3) ”
The Court rejected the Board’s finding as to the foreman clause
on three grounds First, although the contract limited employment
to journeymen and apprentices, 1t did not requiie them to be union
members Second, the foreman was m fact required to exercise his
hiring authority as agent for the employer, 1n view of a contract
provision barring the union from disciplining the foreman “for
carrymng out the mstructions of the publisher in accordance with this
agreement.” Third, “as we said 1n [ ZLocal 357], decided this day
we will not assume that unions and employers will violate the federal
law, [prohibiting] discrimination in favor of union members against
the clear command of this Act of Congress As stated by the Court
of Appeals, ‘In the absence of provisions calling exphcitly for illegal
conduct, the contiact cannot be held illegal because 1t failed affirma-
tively to disclaim all 1llegal objectives ’ »* 16

¢ Reimbursement of Union Dues and Fees

In the Local 6017 case, the Board, having found that the employer
and the union had maintamed an 1llegal preferential hiring arrange-
ment, ordered the parties not only to cease giving effect to the 1llegal
arrangement, but also to refund to the employees dues and other fees
paid to the union under the airangement ®* This remedy was first
announced 1n the Brown-0Olds case,® where the Board concluded that
the policies of the act would best be served by requiing a rexmburse-
ment of the dues and fees paid to the union under an 1llegal closed-shop
arrangement, since these moneys were “the price these employees paid
1 order to retam their jobs” Thereafter, in the Local 367 (Los
Angeles-Seattle) case,> discussed above, the Board extended the same
remedy to exclusive hiring arrangements which failed to contain the
Mountain Pacific safeguards

The Sup1eme Court, reversing the Seventh Circuit,” held that a re-
fund of dues and fees was beyond the Board’s remedial authoiity m
these circumstances The Court stated “All of the employees affected

W Subeequent to this decision, the Supreme Court granted the union’s petition for
certiorarl in Local 5§53, International Brotherhood of Teamsters v NLRB (Wirande
Fuel Co), 366 US 763, and directed that the cnse be reminded to the Board for 1econ
sideration in the light of Local 857 1In Local 558, the Board had found that a reduction
in employee seniority was discriminatory where it floned from a contract provision which
delegated exclusive contiol over senlority to the union (125 NLRB 484)

“NLRB v Local 60, United Brotherhood of Ca:penters, 365 US 6581

18 Mechanical Handling Systems, Inc, 122 NLRB 396

19 Unsted Assoctation of Journeymen, etc (Brown-Olds Plumbing and Healing Corp ),
115 NLRB 594

2121 NLRB 1629 at 1631-32

2273 F 24 699
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by the present order were union members when employed on the job 1n
question So far as we know they may have been members for years on
end No evidence was offered to show that even a single person jomned
the union with the view of obtaining work on this project Nor was
there any evidence that any who had voluntarily joined was kept from
resigning for fear of retaliatory measures against him ” The Court
concluded, “Where no membership in the union was shown to be influ-
enced or compelled by reason of any unfair labor practice, no ‘conse-
quences of violation’ are removed by the order compelling the union to
1eturn all dues and fees collected from the members, and no ‘dissipa-
tion’ of the effects of the prohibited action 1s achieved The order
1n those circumstances becomes punitive and beyond the power of the
Board ”

3. Common Situs Picketing—*Separate Gate”

In the General Electric case,” the umon picketed the premises of
General Electric, with whom 1t was engaged 1n a labor dispute, at gates
used by the primary employees and also at a gate reserved exclusively
for independent contractors and their employees, who were regularly
working on those premises The Board found that the picketing and
1elated appeals at the contractors’ gate exceeded the bounds of legiti-
mate primary activity and violated section 8(b) (4) (A), and 1its find-
ing was upheld by the District of Columbia Circuit# In an opinion
written by Justice Frankfurter, the Supreme Court sustained the
Board’s “separate gate” doctrine, with certain qualifications, and re-
manded the case to the Board for further proceedings.

The Court observed that the “distinction between legitimate ‘pri-
mary activity’ and banned ‘secondary activity,’ ”—which 1s essential
to the application of section 8(b)(4)(A)—*“does not present a
glaringly bright line,” and thus the Board and the courts have been
required to devise reasonable criteria for distingmishing between the
two types of activity The Court pomted out that, 1n cases where the
primary situs was ambulatory or the primary and neutral employers
were at work on common premises, the Board had determined that
“there must be a balance between the union’s right to picket and the
mnterest of the secondary employer m being free from picketing ”
It had formulated “four standards for picketing 1n such situations
which would be presumptive of vahd primary activity,” known as the

= Local 761, International Union of Blectrical Workers v NLRB, 366 US 667
#2123 NLRB 1547 Twenty fourth Annual Report, pp 105-106
#278 F 24 282 Twenty-fifth Annual Report, p 140
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Moore Dry Dock criterna ®® These criteria were later applied by the
Board to common situs situations which occurred on the primary
employer’s own premises ** In the Court’s view a similar accommo-
dation was required in the situation presented here, and the “key to
the problem [1s] found in the type of work that 1s bemng performed
by those who use the separate gate” That 1s, 1f the independent
contractors “were performing tasks unconnected to the normal oper-
ations of the struck employer,” the Board could properly 1egard the
picketing at the separate gate as secondary “On the other hand, 1f
a sepalrate gate weie devised for regular plant deliveries, the barring
of picketing at that location would make a clear mvasion on tradi-
tional prumary activity of appealing to neutral employees whose tasks
aid the employer’s everyday operations ” In sum, adopting the test
enunciated by the Second Circuit in Phelps Dodge,”” the Court stated
the governing criteria to be as follows “There must be a separate
gate, marked and set apart from other gates, the work done by the
men who use the gate must be unrelated to the normal operations of
the employer, and the work must be of a kind that would not, 1f done
when the plant were engaged in 1its iegular operations, necessitate
curtailing those operations ”

Simce neither the Board nor the lower court took into account the
extent to which the separate gate was used by employees of independ-
ent contiractors who performed conventional maintenance work neces-
sary to the normal operations of General Electric, the Court re-
manded the case for Board determination of thisissue

4. Exclusive Recognition of a Minority Union
-

In the Bernhard-Altmann case,?® the Supreme Court, affirming the
decision of the District of Columbia Circuit,?® sustained the Board’s
conclusion that an employer violated section 8(a) (2) and (1),and a
union section 8(b) (1) (A), by entering into a contract which accords
exclusive recognition to the union at a time when the union repicsents
only a minonity of the employees in the bargaming umt * The Court

2 Sailor8’ Union of the Pacifio (Moore Dry Dock Oo ), 92 NLRB 547, 549 Under the
rules announced in this case picketing may be regarded as lawful if (a) The picketing is
strictly limited to times when the situs of the dispute is located on the secondary em-
ployer's premlses, (b) at the time of the picketing the primary employer is engaged In its
normal business at the situs, (c¢) the picketing {s limited to places reasonably close to
the location of the situs, and (d) the picketing discloses clearly that the dispute is with
the primary employer

2 Professtonal and Business Mew’s Life Insurance Co, 108 NLRB 363, Orystal Palace
Market, 116 NLRB 856

=zl Unated Steclworkers of America v NLRB, 280 F 24 591, enfg Phelps Dodge Refin-
ing Corp, 126 NLRB 1367

2 International Ladies’ Garment Workers’ Unfon v NLRB, 366 US 781

280 F 2d 616 Twenty fifth Annual Report, pp 129-130

8 122 NLLRB 12890 Twenty-fourth Annual Report, pp 86-87
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pomnted out that the act guarantees employees freedom of choice and
majority rule in their selection of a bargaining agent, placing “a non-
consenting minority under the bargamning responsibility of an agency
selected by a majority of the workers” But hers, said the Court, the
reverse was the case, for the employer granted exclusive bargaining
status to a minority union, “thereby 1mpressing that agent upon the
nonconsenting majority There could be no cleazer abridgement of § 7
of the act ”  Similarly, “A grant of exclusive recogmtion to a
minority union constitutes unlawful support . because the union
so favored 1s given ‘a marked advantage over any other 1n securing the
adherence of employees’” The Court rejected the contention that the
parties’ good-faith belief 1n the union’s majority status afforded them
adefense “To countenance such an excuse would place 1n permissibly
careless employer and union hands the power to completely frustrate
employee realization of the premise of the Act—that its prohibitions
will go far to assure freedom of choice and majority rule in employee
selection of representatives We find nothing 1y the statutory lan-
guage prescribing scienter as an element of the unfair labor practices
here involved even 1f mistakenly, the employees’ rights have been
invaded ”

As to the Board’s remedy, a majority of the Court sustained the
propriety of an order requiring the parties to cease giving effect to
the contract, and barring the union fiom representing any of the
employer’s employees—even 1ts members only—until after the conduct
of a Board election The Court agreed with the Board that “the
agreement must fail in 1ts entirety It was obtamed under the
erroneous claim of majority representation Quute apart from
other conceivable situations, the unlawful genesis of this agreement
precludes its partial vahdity

5. Review of Representation Elections

In Mattison Machine Works* the Supreme Court, 1n a per curam
decision, held that the Seventh Circuit erred n setting aside a repre-
sentation election because the name of the employer (“Mattison Ma-
chine Works”) appeared on the election notice and ballots as “Matti-
son Machine Manufacturing Company ”*# The Board had found that
there was no contention and no evidence in the record that this error
i nomenclature confused either the employer or the employees
involved or was 1n any respect prejudicial * Reversing the judgment

& Justices Douglas and Black, dissenting as to the remedy, would have merely required
the parties to delete the exclusive recognition clause of the contract, and permitted the
union to continue repiesenting its members only

S NLRB v Mattison Machine Works, 366 US 123

83274 F 24 347

% 120 NLRB 58
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of the Seventh Circuit, the Court stated, “The refusal of the Court of
Appeals to enforce that order because the Board's notices of election
contained a minor and unconfusing mistake m the employer’s corporate
name, was plam error It was well within the Board’s province to
find, as 1t did, upon the record before 1t that this occurrence had not
affected the fairness of the representation election, particularly in the
absence of any contrary showing by the employer, upon whom the
burden of proof rested in this respect That finding should have been
accepted by the Court of Appeals In the absence of proof by the
employer that there has been prejudice to the fairness of the election
such trivial nregularities of administrative procedure do not afford a
basis for denying enforcement to an otherwise valid Board order.”
In the companion Celanese case,® the Seventh Circuit had set aside a
representation election * because the prevailing union had made a mis-
statement of fact during the election campaign, wheie the Board had
found that the employees could adequately evaluate the error, 1f any,
and thus were not misled.*” After rendering its decision 1n Mattwson,
the Supreme Court granted the Board’s petition for certiorarr mn
Celanese, vacated the judgment below, and remanded the case to the
Seventh Circuit “for consideration in the light of” Mattwson

®NLRB v (Celanese Corporation of America, 365 US 297

8279 F 2d 204 Twenty-fifth Annual Report, pp 142-143

27 121 NLRB 308

2 On remand, the Seventh Circuit adhered to its original declsion and declined to enforce
the Board’s order Sce 291 F 24 224 'The Board's second petition for certiorarl was
denied Dec 4, 1961,368 U 8 92%
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VI

Enforcement Litigation

Board orders in unfair labor practice proceedings were reviewed
by the courts of appeals 1n 148 enforcement cases during fiscal 1961 ?
Some of the more important 1ssues decided by the respective courts
are discussed in this chapter

1. Employees Protected by the Act—The Agricultural Exclusion

The definition of “employee” 1n section Z(3) expressly excludes,
among others, “any mdividual employed as an afgrlcultuml laborer ”
And a longstanding rder to the Board’s annual approprations act
has the effect of writing into this provision the definition of “agri-
culture” set forth in section 3(f) of the Fair Labor Standards Act
As there defined, “agriculture” consists of “farming i all 1ts
branches and any practices performed by a farmer or on a farm
as an 1ncident to or in conjunction with such farming operations,
including preparation for market, dehivery to storage or to mar-
ket »

In enforcing the Board’s order 1n one case,? the Tenth Circuit
held that these provisions did not exclude from the statutory term
“employee,” truckdrivers working for a cooperative milk market-
Ing assoclation, even though the membership of the cooperative
was limited to farmers Citing a 1949 Supreme Court decision,? the
court pointed out that the employer “entity” here was the cooperative,
not 1its individual members, and, as it was not itself engaged in
farming, its delivery drivers were not engaged in “practices per-
formed by a farmer” In another case involving similar facts, the
Sixth Circuit likewise rejected a claim that the employees of a
farmers’ cooperative association were “agricultural laborers” outside
the protection of the act In addition, the court noted that such co-
operatives are not entitled to exemption on the ground that they
are nonprofit organizations

1 Results of enforcement litigntion are summarized in table 19 of Appendix A
ENLRB v Ceniral Oklahoma Milk Producers Agssn, 285 F 24 495

8 Farmer 8 Rescrvowr & Irrigation Co v McCombdb, 337 US 755 (1949)

¢ Lucas County Farm Bureau Cooperative Assn v NLRB, 280 F 2a 844

161
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2. Employer Unfair Labor Practices

Apart from evidentiary 1ssues, the cases arising under section 8(a)
which are discussed below had to do with the scope of employees’
section 7 right to engage 1 “concerted activity” for “mutual aid or
protection”, an employer’s obligation to refrain from recognizing
one of two unions seeking to represent the same employees, and to
prevent his supervisors from participating in union affairs, and the
kind of conduct prohibited by section 8(a)(3) of the act, which
forbids employer “discrimination to encourage or discourage”
union membership Cases dealing with employer bargaining obli-
gations under section 8(a)(5) and 8(d) of the act are discussed
separately

a Concerted Employee Activity Protected by the Statute

In the Washington Alumanum case,’ which came before the Fourth
Circuit, the employer discharged a group of employees because they
walked out in a body, instead of going to work at the starting time,
when they found the shop unheated and extremely uncomfortable on
a cold midwinter morning Finding that the walkout constituted a
concerted protest against unsatisfactory working conditions, and that
1t was protected, as such, under section 7 of the act, the Board held
that the employer’s disciplinary action violated section 8(a) (1)
However, the court, the chief judge dissenting, set aside the Board’s
order on the ground that the employees here forfeited the protection
of section 7 by failing to make any “demand or request” for allevia-
tion of the cold before they left the shop Had they taken the matter
up with the employer, the court emphasized, some mutually satisfac-
tory adjustment would doubtless have been achieved without “such
disruptive protest,” for the plant electrician had already 1epaired
and started the furnace a few minutes before the men walked out In
the court’s view, while employees are not required “to effect some sort
of formal organization of a grievance committee . to submut their
claims to management prior to a concerted protest” movement, they
are required to give the employer some sort of notice and an oppor-
tunity to correct the objectionable condition ¢

SNLRB v Washington Aluminum Co, Ino, 201 F 24 869
¢ The Board has requested the Supreme Court to review this holding Certiorarl wns
granted on Dec 4 1961
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b Assistance or Support of Labor Organizations or Interference With
Their Adminsstration—Section 8(a)(2)

(1) Support or Assistance of One Union as Against Another

In enforcing the Board’s order in one case,” the Seventh Circuit
observed, “When two unions are vying for majority support of his
employees, an employer must refiain from any action which
tends to g1ve either an advantage over its rival Recognition of one
competitor as bargaining agent during this contest period, absent
proof of majority support, 1s a proscribed act ”® The employer here,
in the process of renegotiating 1ts contract with the “incumbent” union
at one of 1ts several plants, continued bargamning and executed a new
mterim contract with this union, despite the fact that the Board, in
a proceeding under section 9(c) of the act instituted by a rival labor
organization, had formally determined that a “question of representa-
tion” existed, and had ordered an election to ascertain which union,
if any, the employees preferred In holding that the employer’s
action, 1n these circumstances, breached the duty of neutrality imposed
by section 8(a) (2), the court gave qualified approval to the Board’s
Midwest Piping doctrine® Once the Board has ordered an election
1n the section 9(c) proceeding, the court stated, “a real question of
representation must be said to exist . . absent a clear showing of
majority representation by evidence of substantial nature” The
court rejected the contention that the mncumbent union had made such
a “clear showing of majority representation” m that almost all of the
employees 1n the bargaimng unit were paying dues to 1t under checkoff
authorizations executed some time before

In another case,’® the Seventh Circuit again upheld the Board’s
conclusion that the employer had 1llegally “assisted” one of two com-
peting unions by conduct which was also 1llegal under section 8(a)
(1) and (3),1e, directing various acts of reprisal against the employ-
ees because they repudiated thein mcumbent bargaining representa-

78t Louts Independent Packing Co (Swift) v NLRB,291 F 2d 700

8 The quoted passage first appeared in the same court’s opinion n NLRB v Indian-
apolis Newspapers, 210 F 2d 501 (1954)

9 8ee Midwest Piping & Supply Co, Inc 63 NLRB 1060 (1945), and William Penn
Broadcasting Co, 93 NLRB 1104 (1951), also Twenty third Annual Report (19358),
pp 60-61, and Twenty-fourth Annual Report (1959), p 60 But compare the judiclal
decision discussed in Nineteenth Annual Report (1954), pp 124-125, also, Diwsirict 50,
United Mine Workers v NLRB, 234 F 2d 565 (CA 4) (1056), remanding 114 NLRB
198 Oleaver Brooks Mfg Corp v NLRB, 264 F 24 637 (CA T7) (1959), setting aside
120 NLRB 1135, certiorarl denied 361 US 817 (1959), NLRB v Wheland Oo, 271 F
2d 122 (C A 6) (1959), setting aside 120 NLRB 814 and NLRB v Swsft & Co, 294
F 2d 285 (CA 3), setting aside 128 NLRB 732

WNLRB v Kiekhaefer Corp, 291 F 24 700

616401—62———12
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tive, a certified union which the employer favored, and transferred
their allegiance to another union

(2) Parucipation by Supervisors mn the Admumstration of a Union’s Internal
Affarrs

In the Detrowt Plumbing Contractors case,'* the District of Colum-
bia Circuit upheld the Board’s conclusion that a group of employers
1n the construction industry had violated the section 8(a) (2) proscrip-
tion of “interference” when they failed to prevent certain of their
supervisory officials, who occupied comparatively high-ranking posi-
tions 1n the management hierarchy, from holding office, voting mn
elections, and otherwise taking any active part in the internal admin-
istration of the union which represented the rank-and-file employees
Although these supervisors were all union members and acted “in
what they considered in complete good faith to be the best interests
of the union,” they were excluded from the bargaiming unit set up i
the union’s standard contracts with their employers In these circum-
stances, the court held, citing with approval what 1t tetmed the “case-
to-case” appioach adopted by the Board in 1its 1957 Nassau-Sujffolk
decision, the active participation of these employer officials i the
conduct of the union’s affairs plainly jeopardized the rank-and-file
employees’ freedom of speech and action in the same sphere It
observed that “some of the members [might well be] afraid to oppose
policies 1n union affairs advocated by the supervisors for fear of
losing their jobs the very next day when the supervisor resumes his
role 1n the company and takes up the task of hiring and firing” The
court also noted that. whatever 1ights of union membership are
“guaranteed” to supervisors 1n section 14(a) of the act and the “Bill
of Rights” provisions of the Labor-Management Reporting and Dis-
closure Act of 1959, such 11ghts are “clearly ancillary” to the rights
guaranteed employees 1n section 7 of the act In this connection, the
court stated that the Board’s order, while interdicting further active
participation by the supervisors in union affans, accommodated their
legitimate interest under section 14(a) by permitting them to remain
“nominal” members of the union Finally, the court expressed ap-
proval of the Board’s Nassou-Suffolk view that minor supervisors

1 However, because the employer arsisted union had been certified by the Boaid less
than a year before the shift the court deélined to enforce a provision of the order directing
the employer to stop recognizing and maintaining any contracts with that union unless
and until 1t should obtaln n new certificition In the 8t Louis Independent Packing
case, above where the assisted union did not have a fresh certification, the court granted
enforcement of this standard tvpe of order, citing the Supreme Court's declsion 1n
NLRB v Diwirict 50, United Minc Workers (Bowman), 355 US 453

13 Local 636, United Assn of Journeymen & Apprentices of the Plumbing & Pipe Filting
Industry v NLR B,287 F 2d 364

1 Nassau 4 Suffolk Contractors’ Assn, Inc, 118 NLRB 174 (1957) See Twenty-second
Annual Report (1957), pp 67-68
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in the construction industry, where a man 1s often “hired as a fore-
man onh one job and as a journeyman on the next,” aie not auto-
matically “barred from active participation” in union affairs, at least
where they are “properly” included in the same bargaining unit with
the rank-and-file employees

In a similar decision, citing and following Detroit Plumbing Con-
tractors, the Third Circuit held that the employers in another
construction industry case had violated section 8(a) (2) by allowing
certain of their supervisory and managerial officials. who were mem-
bers of the rank-and-file employees’ union, to vote 1n an election of
unton officers ** The Ninth Ciurcuit also followed the same principles
1 upholding the Board’s decision in Anockorage Businessmen’s Asso-
ciation,® where an association of employers 1n the retail drug business
allowed their store managers and assistant managers, including one
who was also a part owner of the store he worked 1n, to take an active
part in the formation and administration of a professional pharma-
cists’ union

“
¢ Discrimination To Encourage or Discourage Union Membership—
Section 8(a)(3)

(1) Discrimination Generally

In seveiral cases dectded durmg the fiscal year, the courts rejected
Board determinations that particular employer conduct constituted
the kind of “discrimmation to encourage or discourage union
membership” proscribed by section 8(a) (3)

In the Bwves case,® which arose m the context of a work dispute
between rival unions, the Fifth Circuit held that the respondent
employer, while negotiating with the certified union, did not violate
section 8(a) (8) by subcontracting certain work normally performed
by 1ts employees to another employer, whose employees were repre-
sented by the rival union The purpose of such subcontracting was
to fulfill a contractual commitment to a construction contractor to
supply pipe bearing the label or approval of the rival union, and to
assute the installation of such pipe by members of the rival union
The court found that here nothing was done or mtended which mn
any way disciimimnated against the employees singly or as a group,
since they continued to work with no reduction 1n hours or pay Nor
was the subcontract intended to, nor did 1t have the effect of, encour-
aging or discouraging membership 1n any union 1n the circumstances

UNLRB v Employing Bricklayers Assn, 292 F 24 627

BNLRB v Anchorage Businessmen’s Assn , Drugstore Unit, et al, 289 F 24 619

WNLRB v W L Rwes Co, 288 F 24 511, see also NLRB v Brown-Dunkin Co,
287 F 2417 (CA 10), and NLR B v Lassing, 284 F 23 781 (C A 8), certiorarl denied
366 U S 909, discussed below at p 167
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of this case, as the employer’s action was prompted by a desire to
assure compliance with its contractual commitment to the construction
contractor.'”

In another case,® the same court disagreed with the Board’s finding
that the employers violated section 8(a) (8) by unilaterally canceling,
without notice to their employees’ statutory representative, their
previously announced plan to raise Negro employees’ vacation benefits
to the level of those enjoyed by white employees The Board had
found that the Negro employees had reasonable cause to believe, as a
result of the employer’s unilateral action, that their vacation rights
were denied not for racial reasons but because the union had been
certified as the employees’ representative According to the court,
the Board could not infer that the discrimimation agamst the Negto
employees was designed to encourage or discourage union membership
since there was no showing that the employer had any knowledge as
to the status of the Negro or white employees with regard to union
membership 1°

In a case which came before the Ninth Circuit,?® an employer gave
Christmas bonuses to all of its employees except those 1n a single-
plant umit whose collective-bargaming representative had struck
during the preceding year Rejecting the Boaid’s finding that the
employer thereby violated the statute, the court said that except
cases where the employer’s discrimination 1s based solely on union
activity, a showing of intent to encourage or discourage union mem-
bership 1s essential to a finding that such discrimmation violates
section 8(a) (1) or (3) The case before 1t did not fall within the
exception to this rule, the court said, because the employer had denied
the bonus on the basis of the plant’s low productivity and poor con-
tinuity of work effort, even though such poor showing was due to the
employees’ paiticipation 1n a protected economic strike The
employer had also taken mto consideration poor business prospects
attributable 1n part to the fact that the union contract was to be
reopened for negotiations the following year Nor, according to the
court, did the record show that the denial of the bonus was designed
to penalize the employees for striking

17 The court also held that the subcontracting of the work here involved did not violate
sec 8(a) (1) or (5)

BNLRB v Intracoastal Terminal, Ino, 286 F 24 954

10 The court found, however, that this unilateral change in policy violated sec 8(a) (1)
because it was not within the area of negotiations during the bargalning sessions

20 Piitsburgh-Des Mownes Steel Oo v NLREB ,284T 2d 74
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(2) Subcontracting of Work as Unlawful Discrunination

Two other cases?® decided during the year put in issue a Board
finding that an employer violated section 8(a) (3) and (1) by dis-
continuing the performance of certan work by his own employees,
and subcontracting it to an independent contractor, because his own
employees had chosen union representation

In one of these cases,?? the Tenth Circuit agreed with the Board
that a department store violated section 8(a) (3) and (1) by discon-
tinuing the performance of maintenance work by its own employees,
adding this work to the subcontract of an operating-management
firm, and transferring 1ts maintenance employees to this firm, because
these employees had chosen a union to represent them The court
likewise approved the Board’s order requiring the department store
to offer reinstatement to those employees who chose not to remam
in the employ of the management firm, which paid higher wages
but may have provided less job security

However, 1n the other case 2 the Sixth Circuit set aside the Board’s
finding that the employer violated section 8(a) (1) and (3) by ac-
celerating, because 1ts truckdrivers had joined a union, the implementa-
tion of a previously 1eached decision to adopt a common-carrier
delivery system within 4 months or sooner 1f anything occurred which
would increase costs Although the union had made no demand for
mncreased pay, the court found that “the evidence fully justified [the
employer’s] contention that such demands would be made and could
not be met” A change so made, because of “reasonably anticipated
mncreased costs,” does not violate the act, the court said, “regardless of
whether this increased cost was caused by the advent of the Union
or by some other factor . ”

(3) Loss of Sentority and Layoff After Craft Severance

As noted above, section 8(a) (3) forbids certain kinds of employer
discrimination, and section 8(b)(2) forbids unions to cause such
diserimination The Standard Oil case 2* presented the question as
to whether an employer and a umion violated these proscriptions
where employees were denied requests for job transfers and were

21 In addition see NLRB v W L Rives Oo, 288 F 2d 511 (C A B), discussed above
atp 165

B NLRB v Brown-Dunkin Co, 287 F 24 17

BNLRB v Lassing, 284 F* 2d 781, certlorari denled, 366 US 909

% Local 483, International Brotherhood of Boilermakers, Iron Ship Builders, Black-
smiths, Forgers & Helpers of America, AT'I-CIO v NLRB, 288 F 2d 166 (CADC)
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subsequently laid off allegedly because of discriminatory conduct on
the part of the employer and the union

In this case, the employer and the union, which represented the
employer’s operating and maintenance employees, executed a new
contract prescribing seniority rules governing job tiansfer requests
and layoffs, and specifically excluded boilermakers who were involved
1n a pending representation proceeding in which a craft union was
seeking to sever them from the existing unit While this proceeding
was pending, certain boilermakers temporarily assigned to the operat-
mg and maintenance unit were denied job transfer 1equests to other
departments and, following the election which resulted 1n the severance
of the boilermakers unit, all such temporarily assigned boilermakers
were laid off 1n accordance with seniority provisions of the contract
covering the operating and maintenance unit

The Board held that the exclusion of the boilermakers from the
contract which led to the denial of job transfer requests was proper
under the Midwest Piping rule requiring neutrality of an employer
during the existence of rival representation claims ? Similarly, the
Board ruled that the boilermakers had only such seniority rights as
were obtained for them in the newly created craft unit and, as a result
of the severance action, the boilermakers involved here had no seniority
rights in the contract unit, even though they were temporarily assigned
toit Under these circumstances, the Board concluded that the layoffs
were not unlawful The court agreed with the Boaid’s conclusions
and found “reasonable,” and reflecting a “proper accommodation of
the 1nterests which the Act seeks to serve,” the Board’s resolution of
a difficult situation 1 which craft severance required readjustment
of a “highly compl@x seniority system ¥

(4) Union-Security Agreement With an Individual Acting as Representative

In one case?® the District of Columbia Circuit, one judge dis-
senting, held that the employer violated section 8(a) (8) by entering
into a union-security agreement with an individual whom the Board
had certified as an employee representative Contrary to the Board,
the court took the position that an individual 1s not a “labor organiza-
tion” within the meaning of section 8(a) (83) Consequently, the court
held that the union-security clause in the contract with the individual
was not justified by the proviso to section 8(a) (3) permitting union-
security agreements with labor organizations The court concluded
that the employer violated section 8(a) (3) by requiring payment of
union-security dues to the individual, and thereby discouraging mem-

= See p 163, above
2 Schultav NLR B (Grand Union Co ), 284 F 2d 254
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bership in a labor organization wishing to displace such individual as
employee representative

3. The Collective-Bargamning Obligations of Employers and
Labor Organizations—Section 8(a)(5) and 8(b)(3)

The parallel provisions of section 8(a)(5) and 8(b) (3) of the act
require good-faith bargaining between an employer and a union which
15 the statutory representative of his employees

Two cases put at 1ssue the statutory obligations 1mposed on an indi-
vidual employer by a multiemployer contract Several cases arose
under section 8(a)(5) which involved charges that the respective
employers had failed to live up to their statutory bargaining obliga-
tions 1n one instance by making “umilateral” changes in existing
employment conditions during the pendency of contract negotiations
with the employees’ representative, and in the others by refusing to
supply the employees’ representative with information relevant to
collective bargamming Three other cases pressnted the question
whether a particular proposal insisted upon by either an employer or
a union, as a condition of entering into an otherwise acceptable con-
tract, was within the field of so-called “mandatory bargaining” as
defined by the Supreme Court’s decision 1n Borg-Warner

a Duty To Bargain—Multiemployer Situations

In one case,?®® the Ninth Circuit agreed with the Board that the re-
spondent employer, which had designated the employer association as
1ts representative in collective-bargaining negotiations, violated sec-
tion 8(a) (5) and (1) by refusing to execute the contract negotiated
by the association The court approved, as supported by substantial
evidence, the Boaid’s finding that the respondent employer had not
unequivocally withdrawn from the association before the agreement
wasreached Inthe Marcus T'rucking case,®® the Second Circuit agreed
with the Board that the employer violated section 8(a) (1), (2), and
(5) by entering mnto a collective-bargaining agreement with a unon
which represented a substantial majority of his own employees, where
the respondent employer had previously bound himself to a current
multiemployer contract between another union and an employer asso-
ciation The court noted the Board’s position that an employer 1s
obligated to bargain with an incumbent minority union when the hold-

2N LRB v Wooster Dwv of Borg-Warner Corp, 336 UB 3842 (1958)
SNILRB v Jefiries Banknote Co, 281 I 2d 893
BNLRB v Marcus Trucking Co, Inc, 286 ¥ 24 583
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ing of a new election 18 precluded by the Board’s “contract-bar” rule ®
“falls within the rationale” of Brooks v NLR B, 3848 U S. 96 *

b. Unilateral Action by Employer During Collective-Bargaining
Negotiations

As the Boaxd construes section 8(a) (5), its affirmative command to
bargain collectively with respect to rates of pay and other conditions
of employment necessarily means that the employer must not act
“unilaterally” by changing the status quo with respect to such matters
Viewing such unilateral action as the equivalent of a categorical
“refusal” to bargain about the particular subject matter mnvolved, the
Board considers 1t immaterial that the employer may not have been
unwilling to negotiate a general agreement with the employees’ repre-
sentative or otherwise may not have been demonstrably acting in bad
faith However, the Second Cuicwt, the chief judge dissenting,
rejected this rule in upsetting the Board’s finding of a section 8(a) (5)
violation 1n the Kafz case®® During the course of long-drawn-out
contract negotiations with a recently certified union, the employer here
made certain changes in the employees’ existing wages and working
conditions, without giving the union advance notice o1 an oppo:tunity
to bargain about the matter ~While stating that these unilateral ac-
tions, 1f “tested within the framework of the entire bargamning situ-
ation,” might have justified an inference that the employer was “no
longer bargaming 1n good faith,” the court noted that the Board had
expressly declined to draw this mference, and held that an unlawful
refusal to bargain was not made out 1n the absence of such a “definite
determination of the mental attitude of the employer » ®

¢. Employer’s Refusal To Furnish Information

(1) Costs of Noncontributory Group Insurance Program

In preparation for, and during the course of, negotiating a new con-
tract, the union 1n the Sylwan:a case * requested the employer to fur-
mish 1t with an itemized statement of the costs incurred by the

® See pp 39-52, above

3 However, the court conditioned enforcement of the Board's order requiring the
employer to bargain with the incumbent union, upon the Board’s holding an election to
determine which union the employees now actually preferred Similar modification of
bargaining orders issued by the Board were adopted by the Seventh Circuit in Perry Coal
Co v NLRB, 284 F 24 910, certiorarl denfed 866 U S 949, and by the Second Circult
lan NLEB v Superior IMreproof Door £ Sash Co, Inc, 280 F 2d 713, and NLRB v
Adheswve Products Corp , 281 F 2d 89

“NLRB v Benne Katz et al d/b/a Williamsburg Steel Products Co, 289 F 24 700

% The majority of the court acknowledged that its decision in this case is in conflict
with the rulings of several other circuits The Board has petitioned for Supreme Court
review to resolve the conflict Certlorarl was granted on Oct 9, 1961

8 Sylvania Electrio Produots,Inc v NLR B,291F 2d 128
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employer, 1n years past, 1n maintaning a program of “noncontribu-
tory” group msurance for the benefit of the employees in the bargain-
ing unit The parties’ contracts had customarily specified the dollar
amounts of benefits payable to employees or their beneficiaries under
this program, which embraced life, disability, and hospital-surgical-
medacal insurance. And the company conceded that the cost of carry-
ing such 1nsurance was a factor 1t took into account in formulating
its bargaming position with respect to the level of benefits 1t was
wilhing to guarantee It refused, however, to divulge the amount of
the premiums 1t had been paying, on the ground that the union was
not “legally entitled” to such information The Board held that this
position was violative of section 8(a) (5), reasoning that insurance
benefits of the type mvolved here were an mseparable aspect of
“wages,” and that the premium costs incurred by the employer must
therefore be available to both parties for the purposes of collective
bargaining

The First Circwit disagreed with this decision «In the court’s view,
the benefits payable to employees under a group insurance plan are
bargamable matters since they come within the category of “wages ”
Hence, as to such benefits, the employer has a duty to “make available
to the employees’ representative whatever facts and data may be rele-
vant and necessary to mmformed and realistic bargamning ¥ How-
ever, the court held, where the insurance plan 1s noncontributory, the
employer 1s not under a duty to disclose 1ts costs “While no doubt
employer costs affect wages,” the court stated, “a direct relationship
between them 1s at the best speculative, and not 1 accord with current
business economy or business thinking ¥ At the same time, the court
indicated that the employer would have been required to divulge the
requested cost information if the imnsurance plan had been contributory,
with a share of the premiums coming out of the employees’ wages as
a direct deduction, or 1f the union here had demanded increased or
broader 1nsurance coverage for the employees and the company had
rejected the demand “on the ground of cost ” %

(2) Senionity List of Employees

In another case mvolving an employer’s duty to supply informa-
tion,* the Fifth Circuit required the employer to furnish a seniority
list of employees 1n order to enable the union to enforce and adminis-
ter the current bargaming agreement adequately, even though the
union, during the preagreement bargaining negotiations, had allegedly

& Belleving that this decision is erroneous in principle, and in conflict with at least one
other circuit court decision, NLR B v John § Swift 0o, 27T F' 24 641 (CA 7, 1960),
the Board filed a petition for Supreme Court review However, certiorar’ was denled on
Dec 4, 1961

BNLRB v Gulf Atlantic Warehouse o ,291 F 24 475
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abandoned, 1n return for a wage increase, 1ts mnsistence on a clause
giving 1t the right to obtamn the list The court observed that “the
language of the contract as finally agreed upon must be construed
without reference to give and take of the bargaming sessions which
produced the final texminology *

d Application of Borg-Warner Rule

(1) Waiver of Union Fines

"The employer in the Allen Bradley * case, reviewed by the Seventh
Circuit, refused to enter into an otherwise acceptable contract with
the complaining union unless the latter would agree to a clause pro-
viding, 1n effect, that 1t would not 1mpose fines or similar penalties upon
1ts members for 1efusing to 1espect the picket lime in any strike the
union might call against the employer The Board, invoking the rule
of the Borg-Warner® case, held that the employer’s insistence upon
this clause violated section 8(a)(5) because the type of intraunion
disciplinary action mvolved was not related, in the Board’s view, to
wages, hours, or any other working condition within the field of man-
datory bargamning The court disagreed with this reasoning, how-
ever, and declined to enforce the Board’s order on the ground that the
employe1’s proposal was equivalent, 1n purpose and legal effect, to a
no-strike clause Under Borg-Warner 1tself, the court noted, such
clauses prohibiting strikes are within the field of mandatory bargain-
mg since they regulate employer-employee relations, as distinguished
from union-member relations, and any employer has a “vital interest”
1n utilizing the unimpaired services of employees who may choose to
work during the cod¥se of a strike

(2) Other Bargaining Subjects

In another case® the Seventh Circuit held that the Board had
properly applied the Borg-Warner rule in finding that a umon
violated section 8(b) (3) by refusing to sign a contract with the
employer unless the latter would agree to a clause purporting to assign
1t “jurisdiction” over work being performed by employees outside
the bargaining unit, who were on the payroll of another employer
The District of Columbia Circuit, one judge dissenting, Likewise
sustained the Board’s ruling that the union 1n one case had unlawfully
conditioned bargamning upon a matter outside the field of “wages,
hours, and other terms and conditions of employment” when 1t

8 Allen Bradley Oo v NLRB,286 F 24 442

B NLRB v Wooster Division of Borg-Warner Corp , 856 U S 842 (1958) See Twenty-
third@ Annual Report (1958), pp 104-106

®NLRB v Local 19, International Brotherhood of Longshoremen (Chicago Stevedoring
Co), 286 F 2d 661

-
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refused to sign a contract unless the employer would agree to post
a performance bond payable to the union i the event the employer
should commit any substantial breach of the contract

4. Union Unfair Labor Practices

a Union Responsibility for Acts of Its Agents

Several cases decided during the year presented the question of
union responsibility for proscribed conduct In the Delaware Valley
Beer case,* the Third Circuit agreed with the Board that the union
was answerable for the conduct of 1ts stewards in directing employees
of neutral employers not to handle goods destined for the primary
employer Although the union’s constitution and bylaws were not 1n
the record, according to the court, the evidence that different stewards
at different places of business gave the same kind of orders and
ndulged 1n the same kind of conduct was “good evidence to show how
stewards were acting” and “good circumstantial emdence to show this
action was within the scope of their authority ” Moreover, the court
said, “an expert body like the Board knows what some labor terms
mean without having their meanings spelled out in each individual
case ”

In the Kaufmann case,® the District of Columbia Circuit, one
judge dissenting, agreed with the Board that a district council was
answerable for a foreman’s unlawtul refusal to hire an applicant for
employment because he could not obtain a work permit The fore-
man was a member of a local union affilated with the council and
had never been advised that the council had suspended the provisions
of its written constitution and working rules which 1equued work
permuts as a cond:tion of employment

Thereafter, the same circuit approved* the Board’s finding that
a union, whose rules required foremen not to work with nonunion men
or permit their subordinates to do so, was answerable for a work stop-
page mduced by a union foreman  because nonunion nien were on
the job, even though the striking employees were covered by a con-
tract with their employer which permitted them to refuse to work
on a job where nonunion men were working owever, the court

4 Local 164, Local 1287, and Local 1010, Brothcrhood of Painters, Decorators & Paper-
hangers of Americav NLRB (Chcatham), 293 F 2d 133

WUNLRB v Brewery and Beer Distributor Drive: s, Helpers & Platform Men, Local 830,
International Brotherhood of Teamsters, eic, 281 F 24 319

42 Carpenters District Council of Detroit, etc , United Brother hood of Carpeniers & Joiners
of America, AFL-CIOV NLRB,285F 2d 289

4 United Brotherhood of Carpenters & Joiners of Amcrica, AFL-CIOv NLRB (Endi-
cott Ohurch), 286 F 2d 533

“ Compare with conduet uf anothel toremin in this ¢ise discussed below, p 175
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held that the union was not answerable for the conduct of the general
contractor’s supermntendent, a umon member who was bound by
the same union rules, 1n allegedly inducing a work stoppage because
nonunion men were on the job, on the ground that he was acting on
behalf of his own employer who likewise objected to their presence

In the Mengel case,®® the Ninth Circuit agreed with the Board that
where a district council passed, and 1ts parent international approved,
a trade rule which prohibited the use of products which did not have
the union label, and the district council transmitted to a member local
a ruling from the mternational which approved continuation of the
policy, both the council and the international were answerable for
the local’s conduct in inducing an unlawful concerted refusal to mstall
such products However, the court exonerated the State council with
which the local was affiliated on the ground that the council had with-
held any recommendation or direction as to a course of action to be
taken with respect to the use of products without the union label

In a case where an international union’s constitution required its
locals to enforce contractual provisions prohibiting installation of
goods not manufactured by employers under contract with the inter-
national or its affiliates,*® the District of Columbia Circuit agreed with
the Board that the international was answerable for the conduct of
two of its member locals mn inducing a concerted refusal to install
goods manufactured by employees who were represented by another
international union

b Restraint or Coercion Against Employers—Section 8(b)(1)(B)

In one case involving the scope of section 8(b) (1) (B), the Second
Crircuit agreed with the Board that the union violated this section by
threatening and engaging i a strike to compel negotiation of a
collective-bargaining agreement, while at the same time refusing to
meet with a particular individual chosen by the employer as its
bargaining representative The fact that the union, which had been
the bargamning agent for the expired contract and with whom the
employer desired to bargain concerning a new contract, was not the
employees’ “officially” designated bargaining representative was held
no defense to an 8(b) (1) (B) charge
——————— i 4

SNLRB v Local Union No 751, United Brotherhood of Carpenters & Joiners of
America, AFL-CIO, 285 F 24 633

®© Sheet Mctal Workers’ International Assn, AFL-CIO v NLRB (Burt), 293 ¥ 24
141

““NLRB v Local 29}, International Brotherhood of Teamsters, etc (K~-C Refrigera-
tion), 284 F 2d 893



Enforcement Litigation 175
c Strikes and Boycotts Prohibited by Section 8(b)(4)

In one group of cases under section 8(b) (4), the 1ssue was whether
a union’s conduct amounted to an attempt to “induce or encourage”
work stoppages Several cases decided during the yea:r presented the
question whether an employer agamst which a union was directing a
strike or picket line occupied the position of a “neutral” in the under-
lying labor dispute so as to be entitled to protection under section
8(b) (4) (A) and (B) of the 1947 act Other cases concerned the
legality of picketing in “common situs” situations And one case
mvolved an alleged violation of section 8(b) (4) (C)

(1) Inducement or Encouragement of Work Stoppages

Section 8(b) (4), both before and after the 1959 amendments, for-
bids unions to “induce or encourage” work stoppages for certamn
objects In Korber Hats,® the Fourth Circuit agreed with the Board
that the union engaged in proscribed imnducement and encouragement
by picketing 1n front of the establishment of an egployer which sold
at wholesale the products of a manufacturer with which the union
had a dispute. Rejecting the union’s contention that the picketing
constituted an appeal to the wholesaler’s customers not to buy the
products of the struck manufacturer, the court held that a refusal
by deliverymen to handle the wholesaler’s goods “would be a natural
and reasonable result of the inducement and encouragement offered,”
and the fact that they did not refuse was not proof of the absence of
the mvitation

However, 1n another case,* the District of Columbia Circuit disap-
proved the Board’s finding that a union “induced” a work stoppage,
within the meaning of section 8(b) (4), when a foreman,”® who was
a member of the union, advised other union members on a construction
job that the employees of one of the other contractors on the job
were nonunion While the foreman’s conduct may have been a re-
minder to the other members of their duty under union rules not to
work with nonunion men, the court stated, 1t did not show that he
tried to mnduce a strike 1 light of the fact that he sought and followed
the advice of the union business agent, who told him to continue work

(2) Secondary Boycotts
(a) What constitutes a “neutral” employer

Section 8(b) (4) (A) of the 1947 act, as section 8(b) (4) (B) of the
present act, proscribed the mducement of work stoppages only where

@NLRB v United Hatters, Cap ¢ Millinery Workers Unfon, AFL-OIO, 286 F 24 950

® United Brotherhood of Carpenters & Joiners of America, AFL-CIO v NLRB (Hndi
cott Church), 2868 F 24 553

% Compare with conduct of another foreman in this case discussed above, p 178
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the employees induced were employed by neutral employers Thus,
1 one case,” the Seventh Circuit held that a local umon had not
violated this section by picketing a plant operated by a wholly owned
subsidiary of another corporation against which a sister local was
conducting a prunary strike The court agreed that the Board was
justified 1n considering the two corporations to be, 1n effect, one
employer

However, in Enterprmse Association,’® the Second Circmit agreed
that a union, whose bargaining agreement with a piping contractor
prohibited, 1n effect, the subcontracting of pipe fabrication, violated
section 8(b)(4) (A) of the 1947 act by inducing the contractor’s
employees on a construction project for an electrical company to
refuse to install pipe fabricated by another pipe company, where the
electrical company withdrew the fabricating work from the con-
tractor, under the terms of their piping contract, and transferred 1t to
the other company ‘The court rejected the union’s contention that the
electrical company and the other pipe company were “allies” of the
piping contractor since the electric company had given this fabricating
work to the other pipe company without the piping contractor’s
advice or knowledge

The District of Columbia Circuit approved, as a “reasonable accom-
modation” of interests, the Board’s finding m another case that the
union, which represented the production and maintenance employees
at a manufacturing plant, violated section 8(b) (4) (A) of the 1947 act
by picketing the construction site of a new addition to the plant—
whose construction the manufacturer had subcontiacted to other
employers—im support of the union’s demand that the construction
work be performed by the manufacturer’s own employees® The
comt 1ejected the union’s contention that it could lawfully picket
the construction site because the contractors were domng the very
work which was the subject of the primary dispute and the picketing
sought to preserve The court observed that this was not “struck
work,” that the contractois were independent contractors and not
“gllies” of the manufactuier, and that the contractors could not
resolve the dispute The court held that the interest of the manufac-
turer’s employees 1n maintamning their debatable but bona fide claim
to work under their baigaining agreement with the manufacturer did
not justify the union’s efforts at work stoppages directed solely against
the contractors

0 Milwaukee Plywood 0o v NLRB ,280 F 24 825

SNLRB v Enterprise Assn of Steam, Hot Water, Hydraulic, Sprinkler, Pneumatic
Tube, Ice Machme & General Pspejitters of Now York and Vicwnity, Local Union No 638,
283 F 24 642

® United Steelworkers of Amerwca, AFL-OIO v NLRB (Tennessee Ooal & Iron Co,
204 F 24 256

-
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(b) Picketing at a common situs

Several cases decided during the year involved the scope of the
picketing prohibitions contained 1n section 8(b) (4) (A) and (B) of
the 1947 act 1n common-situs situations, where the situs of the p1imary
dispute harbors employees of the primary employer and employees
of secondary employers In Macatee the Fifth Circuit approved
the Board’s finding that the union violated section 8(b) (4) (A) of
the 1947 act by picketing at construction projects where both the
primary employer’s employees and the employees of neutral employers
were working, on the ground, wnter alia, that the primary employer
had a permanent place of business where all of 1ts employees regularly
reported, and where the union could and did solieit their support
In another common-situs case,” the Second Circwit agreed with the
Board that the union violated this provision by picketing near the
primary employer’s trucks when they were making pickups or de-
liveries at the premuses of secondary employers However, the court
stated that the mere fact that the primary employer had a separate
place of business where the primary employer could be picketed effec-
tively “shows only that the secondary picketing had an objective other
than persuading the primary employees, not that the picketing neces-
sarily had the particular objective which § 8(b)(4) (A) forbids?”
The existence of this proscribed objective was shown by union con-
duct, apart from the picketing, which the court said warranted the
mference that secondary employers were faced with a strike threat
1f they continued to do business with the primary employer

One common-situs case decided during the year * involved viola-
tions of section 8(b) (4) (1) and (11) (B) of the act as amended 1n
1959 The Eighth Circuit agreed with the Board that the umion
violated these provisions by picketing in front of a construction site
with an object of forcing the general contractor to cease domng business
with the only subcontractor who employed nonunion men on the
project, and forcing that subcontractor to recognize the union The
court noted that the tests set forth in Moore Dry Dock ** for determin-
g the legahity of picketing at a common situs are only “evidentiary
n nature,” to be employed 1n the absence of more direct evidence of
a union’s intent and purposes It then held that the Board’s unfair

“NLRB v Dallas General Drivers, Local Unfon No 745, 281 F 2d 598, certloran1
denied 365 US 826

SSNLRB v Local 294, International Brotherhood of Teamsters, Chauffeurs, Ware-
housemen & Helpers of Amerwca (K C Refrigeration), 284 T 24 887

WNLRB v International Hod Carriers, Building & Common Labdorers’ Union of
America, Local No 1140 (Gélmore Consiruction Co), 285 F 2d 397, certiorari denled 366
US 903

%7 Sailors’ Unfon of the Pacific (Moote Dry Dock Co ), 92 NLRB 547, 549 See Sixteenth
Annual Report, pp 226-227 (1951)
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labor practice findings mn this case were supported by “ample, direct,
and uncontradicted evidence” of the union’s unlawful intent

The courts also decided two cases which involved a union’s right
to picket n front of a gate to a plant of the primary employer which
18 reserved for the use of neutral employers’ employees Thus, 1n
Phelps Dodge,® the Second Circuit agreed with the Board that the
union could not lawfully picket in front of a gate which the primary
employer had built expressly and solely for the use of employees of
independent contractors who were engaged in construction work
on the premises The court stated that to render such picketing
unlawful “there must be a separate gate, marked and set apart from
other gates, the work done by the men who use the gate must be
unrelated to the normal operations of the employer, and the work must
be of a kind that would not, 1f done when the plant were engaged
m 1ts regular operations, necessitate curtailing those operations”
According to the court, the 1959 amendments did not legalize the
picketing 1n question

Smmilarly, mn Vurgenia-Carolina Chemical,® the District of Colum-
bia Circwit enforced a Board order based on a finding that the union
violated section 8(b) (4) (A) by picketing 1n front of a plant gate
which the primary employer had expressly reserved for the use of em-
ployees of independent contractors who were performing engineermng
work prelimmary to a plant expansion, and were 1nstalling a fume
removal and scrubber system on plant premises

In Virginia-Carolina, the court relied on 1ts own previous decision
1n the General Electric case® After the 1ssuance of the Supreme
Court’s opinion 1n General Electric,”™ the court, 1n another case,” set
aside the Board’s firding that a union violated section 8(b) (4) (A) of
the 1947 act by picketing in front of a primary employer’s only en-
trance, used by both the primary employees and the employees of
a contractor performing construction work for the employer As the
contractor’s employees could be identified by the pickets because of
their uniforms and working hours which differed from those of the
primary employees, the Board took the position that there should be
no difference 1n effect between (1) separate gates and (2) distinet um-
forms and different working hours The court, however, 1uled that

88 nited Steelworhers of America, AFL-0IO v NLR B, 289 F 24 591

® Local 86, International Chemical Workers Union, AFL-CIO v NLR B, 47 LRRM
2493, certlorarl denled 366 U S 949, enforcing per curiam 126 NLRB 805 The Board's
opinlon is discussed in the Twenty-fifth Annual Report, p 109 (1960)

® Local 761, International Union of Electrical, Radio & Machine Workers v NLRB,
278 ¥ 2d 282, discussed in the Twenty-fifth Annual Report, p 140 (1960)

1336 US 667 Seep 157, above

@ Teamsters, Chaufleurs, Warehousemen and Helpera of Americn v N T, R R (Gonzalez)
203 24881 (CADC)



Enforcement Litigation 179

under the Supreme Court decision 1n General Electric a separate gate,
which was lacking here, was a controlling consider ation

(3) Strikes To Force Recognition Where Other Union Is Certified—
Section 8(b)(4)(C)

In the Summons case,® the First Circuit disapproved the Boaid’s
action 1n dismissing a complaint which alleged that an employee com-
mittee had violated the act by striking with the object—proscribed by
clause (C) of section 8(b) (4)—of compelling the employer to recog-
nize and bargain with 1t instead of with the union which was the certi-
fied bargaining representative 'The court 1¢jected, as unsupported by
the evidence and without passing on 1its legal materiality, the conten-
tion that the committee was merely seeking 1ecognition as “a joint
bargaming arm of a certified labor organization »

d Organization and Recognition Picketing-—Section 8(b)(7)

One case decided during the yea1 involved the sgope of section 8(b)
(7) (C) of the act, which was added by the 1959 amendments.# In
this case,®® the Second Circwit approved the Board’s finding that the
union violated these provisions by continuing recognition and organi-
zation picketing, which caused a substantial cessation of deliveries, for
at least 13 days after the effective date of the amendments The court
held without merit the union’s contention that 1t did not have recogni-
tion or organization as an “object” and that, 1n any event, the picket-
ing did not have an object of “forcing or requiring” recognition o1
organization The court found that the union’s conduct independently
proved, apart from the exercise of any piesumption, that its picketing
continued to have a recognition-orgamzation object after section 8(b)
('7) became effective  The court also rejected the union’s defense that
1ts object was not to “force or require” recognition or organization on
the ground that such language contemplates physical violence or
threats thereof The statutory language “force or iequire,” the
court stated, “refers to the intended effect of the picketing, not the
manner 1 which the picketing 1s carried on, to the ‘object,’ not the
method, and 1t 1s clear that the union’s object was swiftly to compel

6 Summons, Inc v NLREB,287TF 2d 628

¢ Sec 8(b) (7) (C) provides, In part

#“It shall be an unfalr labor practice for a labor organization to picket any
cmployer where an objeet thcrcof 15 forcing or requiring an employver to r1ecognize or bar-
gain with a labor o1ganization as the representative of his cinployes, or forelng or requir-
ing the employees of an employer to accept or sclect such labor organization as their
collective bargaining representative where such picketing has been conducted without
a petition under section 9(c) being flled within a reasonable perlod of time not to exceed
thirty days from the commencement of such pickcting Provided, That when such  pets
tion has been filed the Board shall forthwith direet an election ”»

SNLRB v Local 289, Internatonal Brotherhood of Tcamsters, etc (Stan Jay), 289
F 2441

616401—62——13
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organization or recognition, not merely to create a climate m the shop
favorable to the union ”

The umon further contended that its activity was not covered by
section 8(b) (7) (C) because 1t was not afforded a “reasonable time”
to picket without petitioning for an election under section 9(c)
According to the union, a “reasonable period of time not to exceed
80 days” must be read to mean “thirty days” The court answered
by stating that 80 days 1s the outer limit and that the Board has
the authority to fix shorter periods as “reasonable” ones according to
the particular fact situation The court agreed with the Board that
the union had a 1easonable time—a period of 2 weeks—in which to
file a representation petition

The court also rejected the union’s claim, based on the Board's Rules
and Regulations ¢ requiring filing of a charge as a prerequisite to the
expedited procedure mn 8(b) (7) (C), that as a result of the practices
heire (the complaint was 1ssued a short period of time after the charge
was filed) the time 1n which 1t could mvoke the expedited procedure
was considerably reduced The court pointed out that in every
8(b) (7) (C) case a petition must be filed under section 9(c) 1n order
to validate the continuation of organization picketing Whether the
Board will invoke the expedited procedure 1s another matter, the court
stated, and the union had no “right” to the expedited procedure when
1t failed to file a petition

Nor did the “publicity” proviso to section 8(b) (7)(C) ¢ render
the picketing lawful, the court held, because there was substantial
evidence to show that the picketing caused a stoppage of deliveries,
thereby bringing the picketing within the delivery-stoppage exception
to the pubhicity proviso

e Effect of Section 8(f) on Section 8(b) Proscriptions

Section 8(f) of the act, added by the 1959 amendments, provides
m part that 1t shall not be an unfair labor practice for employers and
unions 1n the building and construction industry to enter imto any
agreement before the union’s majority status has been established
under section 9, or to enter into certain kinds of hiring-hall agreements
In the Gelmore Construction case,’® the Eighth Circuit rejected the
union’s contention that section 8(£f) protected its picketing at a con-
stiuction site, which the Board had held violative of section 8(b) (4)

% Secs 102 73-102 82

97 The proviso exempts from the operation of sec 8(b)(7)(C) “picketing or other pub
licity” for certain purposes “unless an effect of such picketing is to induce any Individual
employed by any other person in the course of his employment, not to pick up, deliver or
transport any goods or not to perform any services "

SNLRB v International Hod Oarriers, Building & COommon Laborers’ Union of
America, Local No 1140, 285 F 2d 397, certlorar1 denled 366 U S 903 1



Enforcement Litigation 181

(1) and (n) Although section 8(f) validates certamn hiring-hall
agreements where they aie voluntarily entered into, said the court,
“we find no congressional approval of the use of stiikes or picketing
to compel execution of a prehire agreement Indeed, the legislative
history indicates the contrary to be true ”

5. Representation Matters

Bargaming orders, 1ssued by the Boaird in several cases arising
unde1 section 8(a) (5), were contested on the ground that the Board
exceeded 1ts discretion either in ruling on issues pertaming to an
election conducted 1n an antecedent repiesentation case, or in holding
that the unit of employees represented by the complamning union was
appropriate  One case imnvolved a Board determination that certain
employees were entitled to a self-determimation election and could
not lawfully be treated as an accretion to an existing unit

a Elections “
In the Cross case,® 1nvolving a refusal to bargain by an employer,
the Sixth Circuit held that the Board “acted unreasonably, and, there-
fore, arbitrarily” m certifying an incumbent union which, on the
morning of the decertification election, distributed handbills to the
employees overstating the size of a layoff before the advent of the
union, the number of laid-off employees who were not recalled, and
the mmprovements which the union had obtained i supplemental
unemployment benefits The comt disagreed with the Board’s find-
ings that the union’s misrepresentations were fair and constituted
mere propaganda, half-truths, and legitimate campaign representa-
tions The court vacated the unton’s certification and remanded the
case to the Board for further consideration

b Unit Determinations

Two cases put 1n 1ssue the propriety of the Board’s exclusion of
certain employees from a certified umit In one of these cases,” the
Fiafth Circmt held that, although the Board might properly have
included tugboat captamns mn a unit of tugboat employees since they
did about the same work as the employees but were in charge of
the tugboats, the broad discretion vested in the Board precluded the
court from imterfering with the Board’s determmation to exclude
them However, 1n the other case,” the Ninth Circuit rejected, as

® The Oross Co v NLR B, 286 F 2d 799, rehearing denled 288 F 2d 188

©NLRB v Belcher Towwng Co,28¢ F 2d 118

T NLRB v Convair Pomona—a Division of Oonvair, a Diwvision of General Dynamics,
286 F 2d 691
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“arbitrary and capricious,” a Board determination that a unit imited
to the tool manufacturing department in an aircraft plant was
appropriate for collective-bargaining purposes The court stated
that the Board improperly excluded employees 1n another department
who manufactured the same tools with the same kinds of machines
and materials, frequently interchanged with employees 1n the certified
unit, and worked the same hours for the same pay

In a case agamst an employer and a union, which weie paities to
a collective-bargaining agreement covering the employer’s depart-
ment store,” the Second Circuit approved the Board’s finding that
the employer and the union violated section 8(a) (1), (2), and (3)
and 8(b) (1) (A) and (2), respectively, by applying this agreement,
which contained a union-security clause, to a branch store during the
hiring process and before the branch store had opened The court
stated, “The Board’s action in thus permitting a new gioup of em-
ployees at a new store to choose freely a bargaining representative 1s
fully 1 accord with the policy of § 7 of the Act and 1s a vald
exercise of the Board’s wide discretion 1n determining the appropriate
bargaining unit

But 1n Industral Rayon,™ the Fourth Cirewit set aside the Board’s
bargaining order based on the certification of a umion which did not
meet the “traditional umion” test of the Board’s Amerwcan Potash
rule ™ The court held that the Board did not “furnish an adequate
explanation of [its] change of policy or meet the charge that it 1s
mconsistent and arbitrary to apply the American Potash rule to a
craft unit when 1t 1s first severed from the main body of the employees
but to ignore the rule altogether when a change in the bargaming
1epresentative 1s afterward proposed » "

TNLRDB v Masters Lake Succeas, Inc, et al , 287 F 2a 35

BNILRB \ Industrial Rayon Corp, 291 I 24 809

T American Potash & Chemical Corp , 107 NLRB 1418 (1954), discussed above, pp 56-567

% Compure with NI.,R B v Pittsburgh Plate Glass Co, 270 F 24 167 (CA 4, 1959),
certiornri denied 361 US 948, Twenty-fifth Annual Report (1960), pp 143-144



VII
Injunction Litigation

Sections 10 (3) and (1) authorize application to the US distiict
courts, on petition on behalf of the Board, for injunctive relief
pending hearing and adjudication of unfair labor practice charges
by the Board *

Section 10(3) provides that, after 1ssuance of an unfair labor prac-
tice complaint against an employer or labor organization, the Board,
n 1ts discretion, may petition “for appropriate temporary relief or
testraining order” in aid of the unfair labor practice proceeding
before 1t The court 1n which the petition 1s filed has jurisdiction to
grant “such temporary relief or restraining order as it deems just
and proper ” In fiscal 1961, the Board filed only one petition fo1
temporary relief under the discretionary provisions of section 10(3)
In that case, mnvolving a unon’s strike to modify contract terms n
violation of section 8(b)(3) and 8(d), an injunction was 1ssued *

Section 10(1) mmposes a mandatory duty on the Board to petition
for “appropriate 1njunctive relief” against a labor organization or 1ts
agent with respect to certain charged violations of the act whenevel
the General Counsel’s investigation reveals “reasonable cause to
believe that such charge 1s true and a complaint should issue ¥ As
set, forth 1n the report for fiscal 1960,° the provisions of section 10(1)
were extended by the 1959 amendments to the act ¢ to apply not only
to violations of section 8(b)(4) (A), (B), and (C), which were
incorporated 1n the act i the amendments of 1947, but also to cover

1Table 20 in appendix A lists Injunctions litigated during fiscal 1961, table 18 contains
a statistical summary of results

2 MoLeod v Compressed Air, Foundation, Tunnel, etc, Workers (Catapano-Grow), 104
F Supp 479 (DC BNY),affd 202 F 2d 358 (CA 2)

8 Twenty-fifth Annual Report of the National Labor Relations Board, pp 145-146

¢Title VII of the Labor-Management Reporting and Disclosure Act of 1959 (73 Stat
541)

5 Labor Management Relations Act, 1947 (61 Stat 149) These sections, prior to the
1959 amendments, prohibited secondary strikes and boycotts, strihes to compel employers
or self employed persons to join labor or emplojer organirations, and strikes against Board
certifications of bargaining representatives In the 1959 amendments, these sections were
enlarged to prohibit not only strikes and the inducement of work stoppages for these
objects but also to proscribe threats, coercion, and restraint addressed to employers for
these purposes, and to prohibit conduct of this nature where an object was to compel an

employer to enter into a ‘‘hot cargo” agreement declared unlawful in another section of
the act, sec 8(e)
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violations of the new section 8(b) (7) and 8(e) which were added by
the 1959 amendments® In section 8(b) (7) cases, however, applica-
tion “for any restraining order” is prohibited 1f a charge under
section 8(a) (2) of the act has been filed alleging that the employer
has dominated or interfered with the formation o1 admmistration of
a labor orgamzation and, after investigation, there 1s “reasonable
cause to believe such chaige 1s tiue” Section 10(1) also provides
that 1ts provisions shall be applicable, “where such relief 1s appropri-
ate,” to violations of section 8(b) (4) (D) of the act, which section
prohibits strikes and other coercion in suppoit of jurisdictional
disputes In addition, section 10(1) provides for issuance of a tem-
porary 1estramning order without notice to the 1espondent upon a
petition alleging that “substantial and nreparable injury to the
charging paity will be unavordable” unless immediate injunctive
relief 1s granted Such ez parte rehief, however, may not extend
beyond 5 days

In fiscal 1961, the Board filed 255 petitions for injunctions under
section 10(1) This was an increase of 36 over the petitions filed in
fiscal 1960, or an mcrease of over 16 percent As in past years, most
of the petitions were based on charges alleging violations of the
secondarv-boycott and sympathy-strike provisions now contamed in
section 8(b) (4) (1) (1) (B) of the act Foity-nine petitions 1nvolved
charges alleging strikes or other prosciibed pressure in fuitherance
of jurisdictional disputes m violation of section 8(b)(4)(D), 3
petitions concerned charges alleging prohibited conduct to compel
an employer or self-employed person to join a labor organization in
violation of section 8(b)(4)(A), and 2 petitions were based on
charges alleging strikes against Board certifications of repiesentatives
m violation of section 8(b) (4) (C) Nineteen cases were predicated
on chaiges alleging unlawful “hot ca1go” agreements under section
8(e) of the act, which section prohibits agreements between employers
and labor orgamzations wheieby the employer agrees not to do
business with another employer, and 12 cases imnvolved charges alleging
strikes or other coercion to obtain such agreements, which conduct 1s
proscribed by section 8(b) (4) (A) of the act Thirty-mine petitions
were piedicated on charges alleging violations of the recognition and
organizalion picketing prohibitions of subparagraphs (A), (B), or
(C) of section 8(b) (T)  Of these, 4 cases mvolved alleged violations
of subparagraph (A) by recognition picketing when the employer was
lawfully recogmizing another union with which he had a contiact
that barred an election, 12 were based on chaiges alleging violations

% See 73 Stat 548, 54¢ Sec 8(b)(7) makes organization and recognition plcketlng'
under certain circumstances an unfair labor practice sec 8(e) makes “hot cargo’” agree
ments unlawful, with certaln exceptions for the constiuction and garment industries
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of subparagraph (B) by recogmtion or organmzation picketing within
12 months of the conduct of a valid election at the employer’s establish-
ment, and 23 alleged violations of subparagraph (C) by recognition
or organization picketing for more than a reasonable period without
o petition for an election being filed *

A. Injunction Litigation Under Section 10(j)

As reported above, only one petition for mmjunctive relief under
the discretionary provisions of section 10()) was filed 1n fiscal 1960 2
This mvolved a union’s alleged 1efusal to bargain under section
&(b) (38) of the act 1n accordance with the requirements of section 8(d)
of the act® As found by the court, the union had a contract with
the employer fixing the terms and conditions of employment on a
city sewer construction job; the contract specified that it was to con-
tinue 1n effect for the duration of the job After negotiations fou
certain changes 1n working conditions, which 1t asserted were to be
applicable to the city sewer job, the union struck‘the sewer job “for
lack of a contract” without prior notice to the Federal and State
mediation services The union contended that 1t struck to obtain
a contract for future jobs, not the sewer job  The comrt rejected this
contention and found that the stiike, being m support of a demand
tor new contiact terms on the sewer job, violated section 8(b) (3) and
§(d) 1n that 1t was called without the required 30-day notices to the
conciliation services and was for the purpose of terminating the exist-
1ng contract on the sewer job  On appeal, the Second Ciicuit affirmed
ithe district cowrt’s findings and injunction order *°

B. Injunction Litigation Under Section 10(1)

In fiscal 1961, 83 petitions under section 10(1) went to final order,
the courts granting injunctions in 70 cases and denying 1njunctions 1n
13 cases ' Injunctions were i1ssued 1n 29 cases restricted to alleged
secondary action proscribed by section 8(b) (4) (B) Injunctions were
1ssued m four additional section 8(b) (4) (B) cases which also enjoined
coercive conduct proscribed by section 8(b)(4) (A) to obtam “hot
cargo” agreements contrary to the provisions of section 8(e) Three
mjunctions were 1ssued enjoining the maimntenance of “hot cargo”

7 All of these cases and the actions theicin are reflected 1n table 18, appendix A

8 Shortly after the close of the fiscal year, two other sec 10(j) proceedings were insti-
tuted each involving the alleged refusnl of the charged employer to discharge Its bargain-
ing obligation under sec 8(a)(5) of the act See Madden v Alberto Culver Co, No 61
Cl1754¢ (DC NII1), Kennedy v Telccomputing Corp, 1341-61-Y (DC S Calhf)

8 McLeod v Oomprecssed Awr, Foundation, Tunnel, etc, Workers (Catapano Grow), 194
F Supp 479 (DC ENY)

10 §e 202 F 2d 358 (C A 2)

11 See tables 18 and 20 in appendix A
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agreements prohibited by section 8(e), two of which also enjoined
violations of section 8(b)(4) (A) and (B) Two injunctions were
1ssued enjorning proseribed conduct to compel an employer or a self-
employed person to join a labor organization in violation of section
8(b) (4) (A), one of which also enjoined violations of section 8(b) (4)
(B) Injunctions were granted in 18 cases involving jurisdictional
disputes 1n violation of section 8(b)(4) (D), 7 of these cases also
mvolved proscribed activities under section 8(b)(4) (A) or (B)
Injunctions were 1ssued 1n 14 cases involving recognition or organi-
zation picketing 1n violation of section 8(b)(7) Of these, one
involved picketing where another labor orgamzation had been recog-
nized, 1 violation of subparagraph (A); six concerned picketing
where a valid election had been conducted within the preceding 12
months, 1n violation of subparagraph (B), and seven involved picket-
ing which had been conducted beyond a 1easonable period of time
without a petition for an election having been filed as required by
subparagraph (C). The njunctions in two of the latter cases also
enjoined violations of section 8(b) (4) (A) o1 (B)

Of the 13 1injunctions denied, 2 involved alleged secondary boycott
situations under section 8(b) (4) (B), 4 involved alleged jurisdictional
disputes under section 8(b) (4) (d), 1 mvolved an alleged attempt to
compel a self-employed person to join a labor organization 1n violation
of section 8(b) (4) (A), 1 1nvolved an alleged “hot cargo’ agreement 1n
violation of section 8(e), and 5 1nvolved alleged recognition or organi-
zation picketing 1 violation of section 8(b) (7)—2 under subpara-
graph (B) and 3 under subparagraph (C)

During the fiscal Jear there were two cases involving proceduial
questions apphcable to all 10(1) proceedings In one case3? the
district court dismissed a 10(1) petition upon the General Counsel’s
1efusal to produce agency files to test the regional director’s asser-
tion of reasonable cause to believe the charge pioceeded upon had
merit * An appeal was taken but before the appeal could be heard
the charge before the Board was withdrawn Although the appeal
thereby was made moot, the Third Circuit nonetheless granted the
Board’s motion to vacate the lower court’s judgment ** In another
case,’® the respondent union sought review of a section 10(1) injunc-
tion notwithstanding that the Board’s order in the meantime had

12 Schauffler v Highway Truck Drivers & Helpers (Emciy Transportation Co ), 47 LRRM
2400 (DC EPa)

18 Contra, see Madden v International Hod Carriers, Building £ Common Laborers’ Union
(Calumet Contractors Asen ), 277 F 24 688 (C A 7), Schauffler v Highway Truck Drivers
& Helpers, etc (E A Gallagher), 182 F Supp 164 (DC BPa)

4 Schaufller v Highway Truck Drivers & Helpera (Emery Transportation Co ), Feb 7,
1961 (No 13,488, C A 3)

18 Qarpenters’ District Council of Miami, etc v Bowre (George Oonstruction Co ), 288
F 20454 (CA b)
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1ssued 1n the unfair labor practice proceeding before 1t The Fifth
Circuit, taking cognizance of the provision 1n section 10(1) for injunc-
tive relief “pending final adjudication of the Board,” held that upon
entry of the Board’s order “the court injunction had fulfilled its
function” and dismissed the appeal as “moot ”

1. Secondary Boycott Situations
a Haadbilling and Other Publicity

As amended 1n 1959, section 8(b)(4)(B) prohibits strikes and
work stoppages, and thieats or other coercion and restraint addressed
to employers to compel employe1s to cease handling the products of or
doing business with other persons A proviso to the section specifies,
however, that “publicity, other than picketing” 1s not prohibited to
advise the public “truthfully” that “a product or products” produced
by an employer with whom the union has a “primary dispute” are dis-
t1ibuted by another employe:, as long as such publicity does not cause
a secondary work stoppage In several cases during fiscal 1961, the
district courts were called upon to construe this proviso mn respect to
handbilling and related conduct

In the Piggly Wiggly case,*® the union, among other things, dis-
tributed handbills 1n fiont of the Piggly Wiggly stores m the area
urging the public not to patronize the stores because Piggly Wiggly
had contracted the installation of refrigeration equipment at a new
store to a nonunmion contractor The court, rejecting the defense that
the handbilling was protected by the proviso, found that it unlawfully
coerced and 1estramed Piggly Wiggly and issued an injunction
restraining the handbilling ¥

In Industrmal Electric Service *® the district court reached the same
result 1n respect to handbilling of a retail store at which a nonunion
subcontractor engaged by another subcontractor installed the refrig-
eration equipment, the handhills appealing to consumers not to
patronize the store because “1efrigeration work was done by persons
other than members” of the union The handbilling was enjomed

In Middle South Broadcasting ® the umion, in furtherance of a
dispute with a radio station, circulated hsts of advertisers of the
station containing an appeal to the public not to patronize the ad-
vertisers Some of the lists were circulated to other business houses
with the notation “We would 1ather not add you to list” The court,

18 Potter v Plumbers and Pipefitters, Local 142, 192 T Supp 641 (DC W Tex ).

17 After the close of the fiscal yjear, the Board fssued its decision finding that the hand-
hilling was protected by the proviso Wsilliam Matcra, 133 NLRB No 33

18 Shore v Local 712, International Brotherhood of Elccirical Workers (Indusirial Elec-
tric Service), 48 LRRM 2231 (DC W Pa)

® Phullsps v Local No 662, Radio & Tclcvision Enqinccrg (Middle South Bioudcasting
Co0),192 T Supp 643 (DC E Tenn)
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noting that Congress i the 1959 amendments attempted to “provide
that the union movement would retain its freedom to protect and
advance 1tself, but not to encioach past the boundary of the freedom
of neutral persons to operate business without undue pressure,” and
finding reasonable cause to believe “the wording of the notice con-
taming the list of advertisers, and the distribution thereof, goes
further than persuasion,” enjoined distribution of the list of
advertisers *

In Great Western Broadcasting,* two unions having disputes with
a television station conducted a campaign to induce advertisers to
discontinue advertising over the station They organized a telephone
campalgn wheremn advertisers were told in telephone conversations
that the unions would instigate a consumer boycott aganst them
unless they ceased doing business with the station, advertisers were
visited and told that, unless they ceased, the fact that they weie
advertising over the station would be publicized, and some weire shown
handhbills which the umons proposed to distribute urging consumers
not to patronize the advertisers; handbills were distributed through-
out the city appealing to customers not to patronize listed advertisers
who refused to withdraw thewr business from the station, and the
return of credit cards of a gasoline company that advertised over
the station was induced The court recognized that the unions “may
legally appeal to the sympathy of advertisers on KXTV 1n order to
persuade them, voluntarily, to boycott the station,” but concluded
that 1n the mnstant matter the unions had used “coercive piessure”
on the advertiseis to accomplish their objective and enjomed the
customer appeals not to do busmess with the advertisers

In Houston Armored Car? the court viewed the ban on 1estiant
and coercion differently without reaching a different result In that
case the union had a dispute with an armoied car company which
picked up and delivered cash and other valuables from and to retail
stores, banks, insurance companies, and other employers In connec-
tion with the dispute, the union distributed handbills at the piemises
of retail stores which did business with the armored car company
requesting the public not to pationize the stores The handbills were
distributed not only to customers of the stoies but also to thewr
employees Because of the handbilling, some of the 1ctail stores
ceased using the services of the aimored car company The coutl,

= Subsequent to the close of the fiscal year, the Board issued 1ts declsion holding that
tho respondent’s conduct was protected by the proviso Middle South Broadcasting Co,
183 NLRB No 185

2 Brown v American Federation of Telcvision & Radio Artists (Great Western Bioad
oaging Corp ), 191 I Supp 676 (DC N Calif) Contia 134 NLRB No 141

28 Potter v United Plant Guard Workers of America (Houston Armored Car Co ), 192 F
Supp 918 (DC S Tex) Contia 136 NLRB No 9
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concluding that Congress imntended that the same inteipietation be
given the words “coerce or restram” in section 8(b) (4) as m other
sections of the act,™ held that these words wete “indicative of stionger
conduct or activities than ‘induce’ o1 ‘encourage’” or “influence and
persuasion” and refused to find that the handbilling coerced or
restrained the retail stores within the meaning of the section On
the other hand, the court, relying on the Piggly Wiggly and Middle
South Broadcasting court decisions, above, found that the handbilling
was not protected by the publicity proviso and held that 1t violated
the secondary boycott section because 1t had “an effect of inducing”
secondary employees “to refuse to perform services at the secondary
site, even though no actual refusal by secondary employees 1n fact
occurred ” The court, therefore, enjoined the handbilling

In another case the conclusion was also reached that handbilling
which did not cause an actual work stoppage nonetheless constituted
prohibited inducement and encouragement of such, but for another
reason In that case, the district court had enjoined, inter aliwz, the
distribution of handbills to employees at a brewery which advertised
1n the newspaper published by the company with which the union had
its dispute  On appeal, the union contended that the handbills were
privileged publication of its strike and not inducement of a secondary
work stoppage The First Circuit,?® however, found “ample evidence”
m the statement 1n the handbill directed at the employees of the brew-
ery “We are asking you to msist with Corona [the brewery] so ¢hat i
doesn’t advertise in El Imparcal [the newspaper],” which it charac-
terized as at best “only thinly veiled encouragement of strike
action by Corona’s employees,” to support the injunction against the
handbilling

b Refusal To Refer Workers

Under the terms of the ban on secondary boycotts contained 1n the
act prior to its amendment i 1959 1t had been held by the Board and
accepted by the courts > that a refusal to furnish workers to a second-
ary employer to compel the latter to cease using the products of or
domng business with another person was not prohibited This con-
clusion was predicated on the language in the act which prohibited
only the inducement, of “employees” to engage 1n a “concerted refusal
mn the course of their employment” In the view of the Board and

=Referring to sec 8(a)(1) and 8(b)(1)(A) See NLRB v Druwers, Chauffeurs, and
Helpers, Local 639 (Curtis Brothers), 362 U S 274

2 Compton v Local 901, International Brotherhood of Teamsters (Editorial Bl Imparcial,
Inc), Oct 10, 1960 (No 249-60,DC PR)

= Local 901, Intenational Brotherhood of Teamsters v Compion (Editorial Hl Imparowl,
Inc), 291 F 24793 (CA 1)

2 See Joltet Contractors’ Asan, 90 NLRB 542, affd Jolset Contractors’ Assm v NLRB,
202 F 23 606 (CA T)



190 Twenty-sixth Annual Report of the National Labor Relations Board

the courts, the act contemplated the disruption of an established em-
ployment relationship and sice the employment status had not been
established, a refusal to furmsh workers could not violate the act At
the adoption of the 1959 amendments, 1t was indicated that this kind ot
pressure was being prohibited by the inclusion of the new ban against
coercion and restraint of secondary employers #

This question arose m two cases in fiscal 1961  In the Martin Com-
pany case,®® Martin subcontracted the installation of certain cable to an
employer who had a contract with the union requiring it to furnish
necessary workers on demand Because the cable had been fabricated
by Martin with employees represented by another labor organization,
the union, among other things, refused to furnish workers to the sub-
contractor for the performance of 1ts contract with Maitin  'Without
discussing the impact of the aforesaid amendment, the court found
that the union’s refusal to furnish workers, as well as its other conduct,
violated the amended act and expressly enjoined the umon from con-
tinuing to withhold requested workers from the subcontractor 2

In Harbor Commassioners * 1t was contended that there was no vio-
Iation when longshoremen refused to accept employment to unload a
ship Without discussing the new prohibition agamst restramnt and
coerclon of secondary employers, the court found that the longshore-
men’s refusal to work was in the “course of their employment.” In
1eaching this conclusion and granting the injunctive relief sought,
the district court noted that the “implication” of the union’s contract
with the secondary employer “obligated” longshoremen to unload the
ship and that the latter “customarily” did so Relymng on other cases,
the court dlstmwulshed the Joliet Contractors’ case, above, and found
“reasonable cause to believe that a sufficient employment 1elationship
cxisted at the time when the longshoremen refused to discharge the
Pipiriki’s cargo to bring the conduct of respondents under the ban of
Section 8(b)(4)(B)” An njunction was 1ssued enjomning the re-
fusal to work

¢ Common Situs Picketing

In Mddle South Broadcasting * the court found probable cause to

27 See Leg Hist of the Labor-Management Reporting and Disclosure Act of 1959, vol II,
Pp 1194(1) and 1581(1-2)

28 Bowre v Local 756, International Brotherhood of Electrical Workers (The Martin Co )
47 LRRM 2361 (DC 8 Fla)

2 Subsequently the Board found that the union’s refusal to refer workers violated see
8(b) (4) (11) (B) of the act The Martin Company, 131 NLRB No 120

2 Samoff v International Longshoremen’s Assn (Board of IHIarbor Commissioners), 188
¥ Supp 308

o United Marine Division, Local 333, ILA (New York Shipping Assn ), 107 NLRB 686,
American Federation of Radio & Television Artists v Getrew (L B Wilson, Inc), 258 F
2d 698 (CA 8)

% Phillips v Local No 668, Radio & Television Engineers (Middle South Broadcasting
C0),192 F Supp 643 (D CE Tenn )
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believe that a union engaged in conduct proscribed by the secondary
boycott provisions when 1t picketed in front of neutral retail estab-
lishments because a mobile untt of a struck radio station was parked
in front of the establishments The court, in 1ssuing the mnjunction,
pomnted out that the “mobile umt would not be a substitute for the
studio and office headquarters of the station” and that by picketing
the latter, which were located in the center of town, the union “well
imformed people of the area of [its] claim ¥ In another case? an
mjunction was also 1ssued where the union picketed at a constiuction
site but did not picket at the primary employer’s regular place of
business 7 blocks away where its employees checked 1n and out each
day In Lance Roofing,>® however, an injunction against picketing
at a construction site was denied when 1t was established that the only
other place of business of the primary employer in the area was a
buillding “used only as a meeting place’ for the nine employees of the
primary employer working at the construction site but for no other,
busmess activities of the primary employer The court, in denying
the 1njunction, stated that “To hold otherwise on these facts 1s merely
to encourage employers to rent ‘decoy’ offices located away from opera-
tions which have resulted in labor disputes” In another case, Cleve-
land Construction, the court first denied injunctive relief against
common situs picketing because the primary employer’s premises,
where his employees reported before going to work at the construction
site, wele located 1n a town other than that in which the construction
site was situated although within the geographical jurisdiction of the
union,® but granted relief aganst the construction site picketing
when the primary employer opened a temporary office in the same
town as the construction site and required his workers to report daily
to the new location

In the Leonard Shaffer case,® the union had a dispute with a dining
club which was having a new clubhouse built for 1t by independent
contractors During the construction work, the club continued to
operate at 1ts old location, which the union was picketing, and none
of 1ts employees worked at the new site  Shortly before completion,
the union picketed the new clubhouss and shut down construction

2 Subsequent to the close of the fiscal year the Board decislon issued finding no viola-
tion In this picketing See Middle South Brosdcasting Co, 133 NLRB No 165

8 Schaufler v Local 670, United Association of Journeymen, etc (Allentown Supply
Corp ), 48 LRRM 2094 (DCE Pa)

® Schauffler v Local 30, United Slate, Tile & Oomposition Roofers, etc (Lance Roofing
Co), 191 F Supp 237 (D C Del)

3 LeBus \ International Brotherhood of Blectiical Workers, Local 861 (Cleveland Con-
struction Co ), 192 F Supp 485 (DCLa)

8 LeBus v Iniernational Brotherhood of Electirical Workers, Local 861 (Elco Electric,
Inc ), May 4, 1961 (No 8266, DCLa)

38 §chauffler v Hotel, Motel & Clud Emgloyees Union (Leonard Shaffer Co, Inc), 47
LRRM 2847 (DCEPa)
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work The court, under these cuncumstances, concluded that the
picketing at the new clubhouse was secondary and enjoined 1t *°

d. Primary Picketing Proviso

In the 1959 amendments, Congress incorporated a proviso to the
secondary boycott provisions stating that “nothing contamned 1n this
clause (B) shall be construed to make unlawful, where not otherwise
unlawful, any primary strike or primairy picketing ” In Baltemore
Contractors *° the union contended that this proviso permitted it to
picket a general contractor at a construction site to compel 1t to termi-
nate a subcontract with & nonunion employer and abide by its agree-
ment to “subcontract work only to firms hiring union labor ”? Finding
that such picketing continued to be unlawful under the act (see below
for discussion of cases involving contracts of this nature in the con-
struction industry), the court, citing the House Conference Report
on the 1959 amendments,* held that the proviso did not “change any-
thing” 1n respect to the “ban on secondary boycotts ” As the Supreme
Court held 1n Local 761, International Union of Electrcal, Radio &
Machine Workers v NLRB (General Electric Co), 366 US 667,
681, the proviso merely—

was directed against the fear that the removal of “concerted” from the
statute might be interpreted so that “the picketing at the factory violates sec-
tion 8(b) (4) (A) because the pickets 1nduce the truck driver employed by the
trucker not to perform their usual services where an object 1s to compel the
trucking firm not to do business with the manufacturer during the strike "

e. “Ally” Defense

In several cases 1t was unsuccessfully ai1gued that a secondary em-
ployer was an ally of the primary employer In Z7 Imparcial*® the
union was engaged 1n a labor dispute with a newspaper publishing
company and had continuously picketed the primary employer’s plant
Another newspaper company, occupying leased space at the primary
employer’s piemises, had a contract with the primary employer
whereby the latter printed its newspaper The unmon agreed to permit

® Later the Supreme Couit issued its declsion In Local 761, International Union of
Electrical, Radio & Machine Workers v NLRB (General Eleciric Co), 366 US 667,
afirming the Board’s conclusion that picketing of a manufacturing plant gate set apart
for the excluslve use of independent contractors during a dispute with the manufacturer
violated the secondary boycott provisions of the act

4 LeBus v International Union of Operating Engincers, etc (Baltimore Coniractors,
Inc), 188 F Supp 392 (DCELa) Subsequently the union consented to a Board order
permanently enjoining its conduct Balismore Contractors, Inc, Case No 15-CC-124

4HR No 1147, 86th Cong, 1st Sess, p 38, Leg Hist of the Labor Management
Reporting and Disclosure Act of 1959, vol I, p 942

@ Oompton v Local 901, International Brotherhood of Teamasters, etc (Editorial El
Imparcesal, Ino ), October 10, 1960 (No 249-60,DC PR)
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the secondary employer’s employees to cross the picket Iine only 1f
the secondary employer agreed to cease having its newspaper printed
by the primary employer The district court found reasonable cause
to believe that the union’s conduct violated the secondary boycott pro-
visions of the act and issued an mnjunction predicated on this and other
findings of unlawful secondary activities On appeal 1t was contended
that the affairs of the primary and secondary employers were “so
intertwined” that the secondary employer was not a “neutral” to the
dispute with the primary employer, but on the contrary the two were
“co-employers,” or at least “allies,” and the secondary employer there-
fore was deprived of the protection of the secondary boycott section
The First Circuit +* rejected the contention and sustained the mjunc-
tion, finding from the “undisputed facts” that the two employers were
“separate and distinct corporations without any common ownership
or control,” that their “only relationship was under the contiact” pro-
viding for the primary employer’s printing of the secondary employ-
er’s newspaper, that the secondaiy employer “was not performing
‘stiuck work’” for the primary employer, and that their businesses
were not “so integiated or mtertwined operationally” as to depiive
the secondary employer of the act’s protection The couit also re-
jected the argument that “the fact that [the secondary] employees par-
ticipated 1n the work of bundling [the secondary employer’s] papers
after they were delivered by [the primary employees] to [the pri-
mary employer’s] mailing room” altered the situation, noting that
the “plain intent” of section 8(b) (4) (B) “1s to prohibit conduct axmed
at termmating the very sort of busmess relationship which existed
here

In another case,* the union had a dispute with a manufacturing
company The manufacturer leased one entire warehouse and part
of another, both located off the manufactuier’s premises, where the
manufacturer stored supplies and finished products The warehouses
were operated by other companies which, pursuant to contiact, per-
formed required services for the manufacturer at the warehouses
The union, contending that the waiehouse operators were “allies” of
the manufacturer, extended 1ts picketing to the warehouses The court,
however, found that The warehouses were 1n the “actual control”
of the warehouse operators who had “no interest” in the manufacturer ,
the warehouse employees were “hued, fired, paid and contiolled in the
details of their performance” by the warehouse operators, “no em-
ployees of [the manufacturer were] on the premises of either ware-

# Local 901, International Brotherhood of Teamsters v Compton (Editorial E] Impar-
cal, Ino), 291 F 24 793 (C A 1)

« Vincent v Looal 516, Unsted Plant Guard Workers (Hew:it Robins, Inc), 47 LRRM
2693 (DC WNY)
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house, except on mnfrequent occasions when a representative of [the
manufacturer] may visit a warehouse to inspect merchandise or for
some sumilar reason not connected with the management or control
of the warehouses”, the manufacturer had “no right of entry mto
erther” warehouse; and the warehouse operators were paxd “at fixed
contract rates for services performed” which rates were not shown to
be “any less than would be appropriate to result n a reasonable profit
to each warehouse company ” From these findings, the court con-
cluded that “neither warehouse company 1s an ally” of the manufac-
turer and that there was 1easonable cause to believe the picketing
at the warehouses violated the secondary boycott section Accord-
mngly, 1t enjoined the warehouse picketing

In Publishers’ Assn of New York City *5 the umon had a dispute
with the company which printed certain Sunday supplements for the
New York Herald Tribune, the New York Mir1o1, and the New Yoik
Journal American After the union called a strike at the prnting
company, 1t instructed 1ts members employed at the newspaper plants
not to perform their duties of inserting the Sunday supplements from
the printing company 1n the Sunday newspapers published by their
employers In defense, the union claimed that the supplements were
“struck work” which 1t lawfully could order its members at the
newspaper plants not to handle The court rejected the contention
and found that the union action was the “type of conduct which
Congress mtended to elininate” as a secondary boycott under the
act The refusal to work on the supplements at the newspaper plants
was enjoined 4

2. “Hot Cargo” €lause Situations and Strikes To Obtain “Hot
Cargo” Clauses

Section 8(e) of the act, added in 1959, makes 1t an unfair labor
practice for a labor orgamization and an employer to enter mto a
contract or agreement, exther express or implied, whereby the employer
ceases or agrees to cease handling, using, selling, tiansporting, or
otherwise dealing m any of the products of any other employer or
to cease doing business with any other peison, and declaies that any
contract containing such provisions shall be void The section
exempts, however, certain such agreements in the construction and
clothing industries Section 8(b) (4) (A) of the act was amended
at the same time to make 1t an unfair labor practice to strike o1

¢ Kaynard v New York Mailers® Union No 6, ctc (The Publishers’ Assn of New York
City), 191 F Supp 880 (DC SNY) Accord 136 NLRB No 19

“See NLRB v Business Machine & Office Appliance Mechanics Conference Board, etc
(Royal Typewriter Co), 288 F 2d 653 (CA 2), Douds v Metropolitan Federation of

Architects, etc (Project Engineersng Co), 76 F Supp 672 (DCNY), for discussion
of the kind of “struck” or “farmed out” work a union may lawfully refuse to handle
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exert other pressure on an employer to compel him to enter mnto an
agreement 1n violation of section 8(e) In fiscal 1961, the district
courts were called upon 1n a number of cases to construe these
provisions

In Greater St Lours Automotwe Trimmers & Upholsterers Assn *!
the union and certamn automobile dealers had, piior to the 1959
amendments, entered into contracts which provided that whenever
a dealer found 1t “feasible to send work out preference will be
given to such shops or subcontractors having contracts with the
Union” In the summer of 1960, the union demanded that the
automobile dealers comply with their contractual agreement to give
preference to union shops 1n respect to certain work being contiacted
out As a result, some of the dealers ceased contracting out work
to firms which did not have contracts with the union The court,
finding reasonable cause to believe that section 8(e) prohibited this
type of agreement, and that the union would continue to insist that 1t
be complied with, granted an injunction restraingng the union from
seeking adherence to the agreement or any other similar agreement
violative of section 8(e)

In Drwe-Thru *® the union demanded that a milk processor, whose
drivers the union represented, cease selling milk for 1esale to a
customer at the processor's plant, and require such customer to pur-
chase milk on a basis of delivery at the customer’s place of business
by the processor’s drivers To enforce 1ts demand, the umon induced
1ts members not to load the customer’s trucks at the processor’s dock
As a result, the processor ceased doing business with the customer
except under the conditions demanded by the union The court, find-
Ing reasonable cause to believe that the processor had entered into
an “imphed” agreement with the union and that the agreement vio-
lated section 8(e), enjomed the union from enforcing the “imphed”
agreement or from engaging in coercive conduct to obtain any other
similar agreement violative of section 8(e)

In Edna Coal*® the court found reasonable cause to believe that
the union, by picketing a coal mine to compel 1t to agree to cease
vsing the services of a nonunion trucker, was employing proscribed
conduct under section 8(b) (4) (A) to compel the mine to enter into
an agreement prohibited by section 8(e) and enjomed the picketing
of the mine *

4 Cogentino v Automotive, Petroleum & Allled Industries Employees Union (Greater

St Lowis Automotive Assn ), 47 LRRM 2492 (DCE Mo) Accord 184 NLRB Nos 138
and 139

@ Carlson v Milk Wagon Drivers & Dairy Pmployees’ Union (Drive-Thru Daiwry, Inc),
48 LRRM 2316 (DCE Mo )

© Wacrs v Duwtrict 15, Unmited Mine Workers, ctc (Edna Coal Oon), 47 LRRM 2417
(D CColo )

5 Subsequent to the close of the fiseal year, the Board dlsmissed the complaint hereln
for insuficlent evidence of union responsibility for the picketing Edna Ooal Oompany,
132 NLRB No 42

616401—62——14
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In-a number of cases injunctions were sought to restrain picketing
to obtain or to enforce an agieement concerning on-the-site subcon-
tracting 1n the construction industry 3* In Skerwood Construction ®
and Ford, Bacon and Dawes * the union picketed general contractors
m the building and construction mdustry for agreements which would
require the general contractors to subcontract only to employers who
agreed to abide by the terms of the master agreement Finding rea-
sonable cause to believe that picketing for such an object violated
both subsections (A) and (B) of section 8(b) (4), the courts in these
cases enjomed the picketing under both sections *

In several other case, however, the distriet courts, whale finding that
a strike to obtain or enforce a clause restricting subcontracting of
on-the-jobsite work violated section 8(b) (4) (B), refused to find that
a strike or picketing to obtain such a clause violated section
8(b) (4) (A) In Colson & Stevens®™ the court, rejecting the argu-
ment that section 8(e) “merely sanctioned voluntary agreements into
a ‘Hot Cargo’ agreement in the construction industry, but did not
Iift the ban on coercive measures designed to force such a stipulation
from an employer,” held that “Congress, when enacting [section
8(b)(4)](A) 1ntended to proscitbe only those agieements which
were prohibited by subsection (e)” and that the latter subsection
“expressly excepts from the scope of its prohibitions those building
and construction contracts” of the foregoing nature Noting, how-
ever, that the 1959 amendments “did not intend to change the 1ule”
1egarding secondary boycotts, and that since picketing to obtain such
an agreement prior to the amendments violated the secondary boycott
section, 1t continued after the amendments to violate the section
Taking note of casts holding that a union cannot strike to enforce
observance of the terms of such a contract,’® the court further held
that “Smce picketing to enforce the provisions of such an agreement
1s prohibited by the Act, 1t naturally follows that picketing to obtain

51 A proviso to sec 8(e) specifies “That nothing in this subsection (e) shall apply to
an agreement between 2 labor organization and an employer in the construction industry
relating to the contracting or subcontracting of work to be done at the site of the
construction ”

5a §perry v Local 101, International Union of Operating Engmeers (Sherwood Construc-
tion Co ), 47 LRRM 2481 (D C Kans )

53 LeBus v Building & Construction Trades Oouncil (Ford, Bacon £ Davig), 186 ' Supp
109 (DCY La)

5t Subsequently the Board’s case was closed upon the union’s complinnce with the trial
examiner's intermediate report finding a violation of the act Ford, Bacon & Davis, Case
No 15-CC-121

8 Kennedy v Construction, Production & Maintenance Laborers’ Union, etc (Colson £
Stevens Construction Co ) , 48 LRRM 2791 (D C Ariz)

58 Local 1976, United Brotherhood of Oarpenters, etc v NL R B (8S8and Door £ Plywood
Co0),35TUS 98 NLRR v Bangor Building Trades Council (Davison Construction Co ),
278 F 24 287 (CA 1)

-
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such an agreement would likewise be prohibited” For similar
1easoning see Balismore Contractors® and Bunnings Comstruction ®®

3. Forcing an Employer or Self-Employed Person To Join a
Labor Organization

In McCourt Construction Co® the union demanded that the self-
employed trucker become a member of the union When he refused,
the union wisited two building contractors who were utilizing the
services of the trucker and threatened to cause trouble and to picket
them 1f they continued to do business with the trucker As a conse-
quence, the two contractors canceled their trucking agieements with
the trucker The court issued an mjunction agaimnst these thieats
finding them a violation of section 8(b) (4) (11) (A) which proscribes
threats, coercion, and restramnt to force a self-employed person to
jom a labor orgamization or an employer association® In Johns
Bargamn Stores® the court granted an imnjunction where the union
attempted to compel a self-employed person providing floor-cleaning
and waxing services for a chain of variety stores to join the union °-
In John Rewch® the court denied an injunction because 1t concluded
that the mndividual the union was insisting r1emain a member of the
union was an employee and not a paitner in his father’s business

4. Jurisdictional Dispute Situations

Injunctions were granted mn 18 cases involving jurisdictional dis-
putes—11 relating to conflicting claims to the assignment of work in
the building and construction industry, 8 relating to work dis-

57 LeBug v International Umion of Operating Engineecis (Baltimore Coniractors, Inc)
188 F Supp 892 (DC ELa) Subsequently the union consented to a Board order
peimanently enjoining its conduet Baltvmore Contractors, Inc, Case No 15-CC-124

% LeBus v Local 60, United Association of Jow neyman, etc (Binnings Consiruction
Co),193 F Supp 392 (DC Bla)

® Fusco v Local 348, International Brotherhood of Teamste:s, etc (McOourt Consirue-
tion Co ), 47 LRRM 2096 (D C N Ohio)

% Subsequent to the close of the fiscal year, the Board issued i1ts decision holding that
the union’s conduct violated the act 2McCOourt Construction Co, 132 NLRB No 99

€1 Kaynard v Building Service Maintenance & Mscellaneous Employces (Johns Bargain
Stores Corp ), May 2,1961 (No 61 C 279, DC ENY)

2 Subsequently the Boird piroceeding w s settled by consent Board order providing for
a court decree

e Fraker v Brotherliood of Painters, Decorators £ Papeiangera (John Reich Pamtiing
« Decoreting Co ), October 20, 1960 (No 2519, DC S Ohio) Conira 136 NLRB No 11

% Shore v Local 66, International Union of Opcrating Hngineers (Frank Badolato 4
8Son), 47 LRRM 2685 (DCWZPa), Waers v Carpenterg District Councsl (Brown-Schrep-
Jerman & Co), May 19, 1961 (No 7146, D CK Colo ), Roumell v Port Huron Building
& Construciion Trades Coumcil (Port Huion Sulphite £ Paper Oo), June 2, 1961 (No
21273, D C E Mich ) , Kaynard v Metallic Lathers and Reinforced Ooncrete Steel Workers
Union (Prefabricated Concrete), 186 F Supp 326 (DCENY ), Bowre v Local No 272,
International Assocwation of Brudge, Structural and Ornamental Iron Workers (Erectors
of Florvda, Inc ), August 19, 1960 (No 10180-M, DCSFla ), McLeod v Local No 46,
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putes 1n the maritime mdustiry, ® 2 relating to conflicting work claims
m the newspapet publishing industry, % and 1 each relating to dis-
puted work m the theatrical ® and trucking industries %

In the Northern Metal case, above, the company loaded vehicles of
varwous kinds aboard vessels for shipment overseas By agieement,
the company had assigned the movement of the vehicles to the crane
at shipside to 7 of its own employees, who belonged to one union, and
had assigned the remainder of the loading work to 15 membeis of
respondent union, a stevedoring local After working a number of
years under this airangement, the stevedoring union demanded the
movement of the vehicles to shipside This would have required the
employment of a 22-man stevedoring gang instead of the 15-man being
used When respondent’s demand was not acquiesced 1n, respondent,
relying on a provision 1n 1ts contract which provided that the loading
of general cargo 1equired a gang of 22 men, refused to furnish gangs of
15 men as 1t had previously for the loading of the vehicles The dis-
triet court found reasonable cause to believe that respondent’s msist-
ence on the employment of 22-man gangs rather than 15-man gangs
was 1 furtherance of its demand for the shoreside work assigned to
the members of the other union and that a jurisdictional dispute within
the meaning of section 8(b)(4) (D) existed Finding injunctive
1elief appiopriate, the court enjoined 1espondent On appeal, respond-
dent contended that 1t was entitled pursuant to 1its contract and a
grievance procedure thereunder to msist on the employment of 22-man
gangs The Third Circuit ® sustained the injunction, holding that
respondent’s insistence on the employment of 22-man gangs under the
circumstances clearly established reasonable cause to believe that
respondent union was demandmmg the work assigned to the other union

Wood, Wire and Metal Lathers International Union (Precrete, Inc ), June 12, 1961 (No
61 C 400, DCENY), Cogentino v Local 553, United Association of Journeymen, etc
(Itlinows Power Co), 46 LRRM 2992 (DCSIIl), Hendriz v ILocal 101, Intcrnational
Union of Operating Enginecrs (Ets-Hokwn & Galvan, Inc), 47 LRRM 2132 (DCKans ),
Cunco v Local No 825, International Union of Operating Enginecrs (Mechanical Con-
tractors Asan of New Jersey) August 11, 1960 (No 653-60 DCNT), Cuneo v Iocal
825 International Union of Operating Engineers (Nichols Electric Co), June 15, 1961
(No 435-061, DCNT) Penello v Local 5, United Association of Journcymen, cic
(Arthur Venners Co ), 46 LRRM 2740 (DCDC)

% Schouffier v Local 1291, International Longshoremen’s Assn (Northern Metal Co),
188 F Supp 203 (DCEI'a) afid 292 F 2d 182 (CA 3) Kennedy v Marstime Trades
Department, Southern Californin Ports Councsl (Todd Shipyards Corp), June 7, 1961
(No 596-61-K, DCS Calif), Graham v Intcrnational Longshoremen’s d Warehouse
men’s Union Local No 19 (J Duane Vance), November 16, 1960 (No 5156, D C W Wash )

8 McLeod v Newspaper & Mail Deliverers Union, etc (New Yorh Tymes Co ), November
4, 1960 (No 60 Civil 4027, DCSNY), Kennedy v International Typographical Union
(Hillbro Newspaper Printing Uo ), October 4, 1960 (No 1093-60-T, D C 8 Calif )

¢7 Qosentine v International Alliance of Theatrical, Stage Dmployees & Aotion Picture
Machine Operators (Globe-Democrat Publishing Co ), 48 LRRM 2221 (DCL Mo)

% Kaynard v Ihghway & Local Moto: Frewght Nrivers, Dockmen { Ielpers (Arbogast
& Bastian, Inc ) October 28, 1960 (No 60 Civil 3941, DCSNY)

% Schauffies v Local 1291, International Longshoremen’s Assn (Northern Metal Co),
292 F 24 182

am
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and that the contention 1t was entitled under its contract and the griev-
ance procedure to 1nsist upon the work was a question for determi-
nation by the Board in 1ts proceedings rather than by the couit in the
section 10(1) proceeding

In Marshall Mawntenance,™ the Second Circuit affirmed the injunc-
tion of the district court against picketing and handbilling to force an
employer to assign certain welding work to members of the umion
rather than to the employer’s own employees who were not members
of any union In doing so, the court of appeals expressly held that
section 8(b) (4) (D) 1s not limited to disputes between two unions over
the assignment of work but rather 1s broad enough to cover coercive
activity by a union to obtain an assignment of work to 1ts members, to
the exclusion of other workers, regardless of whether the employees
sought to be replaced are union membeis or nonunion employees

In Venneri, above, the respondent union, among other things, refused
to refer or furnish workers to a subcontractor, pursuant to 1its agree-
ment, to force the general contractor to contract out certain work to a
subcontractor that employed membeis of respondent rather than to
perform the work with members of another union to whom 1t had been
assigned The court, finding reasonable cause to believe that both
the conduct and the object violated section 8(b)(4) (D), 1ssued an
1njunction enjomning, inter alia, the refusal to refer workers

Similarly, in Zllznows Power, above, an mjunction was 1ssued when
a utility company using its own employees to lay pipes for a gaslhine
was picketed by a union desiring the work for 1ts own members The
union sought the assignment of the work through a demand that 1t be
subcontracted, 1ather than through a demand that the utility company
assign the work direct to 1ts members

In Prefabricated Concrete, above, the 1espondent union demanded
that the work of cutting, bending, and inserting metal bars used 1
making prestressed concrete products be assigned to its members
Subsequently, another union was certified by the Board as the 1epre-
sentative of the employees doing this work The respondent union
thereafter picketed the employer’s plant with signs addressed to the
public stating that the company’s employees were engaged 1n “work
normally performed” by the respondent union at wages below prevail-
g rates The picketing stopped deliveries to the plant An injunc-
tion was granted, the court finding from the foregomg reasonable
cause to beheve that the objective of the union’s picketing after the
election was to force the assignment of the work 1n question to respond-
ent union’s members The court enjoined all picketing for the object

0 Vincent v Steamfitiers Local Union 395 etc (Marshall Maintenance), 288 F 24 276
(CA 2)

O |
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declared unlawful in section 8(b) (4) (D), including picketing when
employees were not working at the plant, holding that the proviso
which permits certain kinds of primary picketing ™ does not apply
a section 8(b) (4) (D) case ™

In the DuPont case,” the company s constiuction department was
engaged n construction work at one of its plants The company
had, 1n the past, both subcontracted out sheet metal work to subcon-
tractors who employed respondent union’s members and performed
1t with employees 1t hired direct who weie not members of respondent
union The umon picketed the construction project to force the
company to subcontract sheet metal work on the instant job to a
subcontractor who had a contract with it The court, finding that
the company had 1efused to subcontract the work because of the
union’s travel pay demands, held that section 8(b) (4) (D) was mnap-
plicable In reaching this conclusion, the court construed the Su-
preme Court’s decision m the C'BS case ™ to hold that sections 8(b)
(4) (D) and 10(k) related solely to situations in which an employer
1s caught 1n the middle between conflicting jurisdiction demands of
two groups Finding only a dispute between the company and the
1espondent union, the court demied injunctive relief on the ground
that the controversy was not covered by 8(b) (4) (D)

5 Recognition and Organization Picketing

Section 8(b) (7), added Lo the act by the 1959 amendments, declares
certamn recognition or orgamzation picketng by a union which 1s
not currently certifigd as the representative of the employees involved
to be an unfair labor practice Subparagraph (A) of the section
states that such picketing 1s prohibited when another union has been
lawfully 1ecognized by the employer as the representative of the
employees mvolved and the Board 1s prohibited from conducting
an election because of 1ts contract-bar rule Subparagraph (B) pro-
vides that such picketing 1s unlawful within 12 months following a
valid election, during which period the Boaxd 1s prohibited by virtue
of section 9(c) (8) from holding a further election Subparagraph
(C)—which applies to those situations 1 which the Board 1s free
al the time to conduct an election—states that such picketing 1s pro-
lubited after a reasonable period of time, not to exceed 30 days, unless
a petition has been filed with the Board for a resolution of the repre-

1 See above, p 192

72 See also McLeod v Local No 46, Wood, Wire & Metal Lathers etc (Precrete, Inc),
48 LRRM 2689 (DC ENY) a similar case where an injunction was granted

"8 Penello v Local Union No 59, Sheet Metal Workers (E I DuPonit de Nemours & Co ).
48 LRRM 2493 (D CDel ).

WNLRB Vv Radio & Telemsion Broadcast Engineers Union Local 1212 (Columbia
Broadcasiing System), 364 U S 578
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sentation question by the holding of a Board-conducted election A
proviso, however, exempts fiom the proscription of this subparagiaph
picketing “for the purpose of truthfully advising the public” that the
employer does not employ members of or have a contract with the
union, unless an effect of such picketing 1s to cause employees of other
employers to r1efuse to make pickups o1 deliveries or perform other
seivices Also, a proviso to section 10(1) prohibits the Board fiom
seeking 1njunctive relief in a section 8(b) (7) case 1f a meritorious
charge has been filed alleging that the employer has domimated o1
mterfered with a labor orgamization m violation of section 8(a) (2)
of the act
a Constitutionality of the Section

In the [7vins case,™ the union attacked the restrictions set forth in
the section as an unconstitutional infiingement of the 11ght of free
speech guaranteed m the first amendment The couit, 1elying on
Supreme Court decisions upholding the constitutional authority of
Congress to regulate picketing which 1s for the purpose of defeating
a “valid public policy,” rejected the union’s contention, stating that
“Congress can constitutionally enjoin peaceful picketing aimed
at preventing effectuation of that policy ” The decision was affirmed
on appeal to the Fourth Circuit 7 Likewise, the court in the /slander
case 77 held that 1t “cannot be questioned that the Congress could cur-
tail Jawfully certain types, o1 all picketing under certam circum-
stances,” citing Supreme Cout t decisions

b An Object of Recognition or Organization

Section 8(b) (7) restricts picketing which has “an object of 1ecog-
nition or organization ” In a number of cases the unions have con-
tended that their picketing 1s for some purpose other than organization
or recognition In those cases where the court found, however, that
“an” object of the picketing also was recognition or organization, 1t
enjomned the picketing In Baronet ™ the First Circuit sustained the
mjunction of the district court finding that “an object” of the picket-
g was 1ecognition, even though another object was to protest certain
lnyoffs Asthe Fust Cncuit stated, “The statute does not 1equue that
the sole object” be 1ecognition or orgamization *

7 Penello v Retail Storc Bmployecs Local Unton No 692 (Ihwns, Inc), 188 F Suimp
192 (DC Md)

7287 I 2d 509 (C A 4)

T Kennedy v Los Angeles Joint Ezecuttve Board of Hotel & Restaurant Employces
(The Islander), 192 F Supp 839 (DC S Calif)

8 Local 346 International Leather Qoods Union v Compton (Baronet of Pueito Rico),
202 F 2d 313 (CA 1)

'™ Subsequent to the close of the fiscal yeir the Board Issued Its decision finding that
an object was recognition Baionet of Puerto Rico, Inc, 138 NLRB No 160
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c. Effect of Alleged Unfair Labor Practice by Employer

In Charlie’s Car Wash ®° the respondent union argued that mjunc-
tive relief should not be granted because the employer had committed
an unfair labor practice under section 8(a) (1) by threatening to lay
off an employee Noting that the only restriction in section 10(1)
agamst application for an 1njunction 1n a section 8(b) (7) situation 18
the filing of a meritorious charge alleging that the employer had
dommated o1 supported a labor organization in violation of section
8(a) (2) of the act, the court 1ejected the assertion, stating, “One of
the major purposes of the section allowing injunctive relief, protec-
tion of the public interest requiring unobstiucted flow of interstate
commerce, would be nulhified by an interpretation which would allow
as a defense to injunction any charge against the employer, particu-
larly an unfiled charge, which comes within the Board’s jurisdiction ”

d Picketing Where Another Union Is the Contractual Representative

In fiscal 1961, only one case reached the district courts under the
ban of section 8(b) (7) (A) against organization or recognition picket-
ing where another union, which had been lawfully recognized, had a
contract with the employer that barred an election In that case,
Associated General Contractors,® the employer association, on behalf
of 1ts employer-members, had recognized a district council of the
laborers’ union for many years Collective-bargaining contracts in
effect between the employers and the laborers’ union covered all em-
ployees performing laborers’ work, mcluding “tunnel construction
employees ” Without challenging the validity of the recognition of
the laborers’ union"or the existence of the contract with that union
which covered the employees involved and barred the holding of an
election, the respondent union threatened to, and did, picket the em-
ployers’ projects to secure recognition as the representative of the
employers’ tunnel workers The court, entering prelimmary findings
that there was 1easonable cause to believe that respondent union’s
picketing violated section 8(b) (7) (A), 1ssued a temporary restram-
g order enjoming the picketing Subsequently, the temporary re-
straining order was continued upon consent of respondent union

e Picketing Within 12 Months of Election

Subparagraph (B) of section 8(b) (7) bans 1ecognition or organi-
zation picketing within 12 months following a validly conducted

80 Qosentino v Local 618, Automotive, Petroleum & Allied Indusiries Employees Union
(Charlie’s Car Wash), 47 LRRM 2309 (D CE Mo )

& Hoffman v Tunnel & Rock Workers (Associated Qencral Contractors), May 28, 1961
(No 8299, D C N Calif )

-~
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Board election In most cases under this subsection, the union con-
fended that its postelection picketing was for a 1eason other than
recognition or orgamzation For example, in Irvins,® after losing
a Board election under the expedited procedures of subsection (C)
(see below, p 205), Lthe union wrote the employer that 1t was no longer
picketing for recognition and “will not accept recognition until the
majority of the employees indicate their desire to be represented by
our Union,” but that 1t intended to continue picketing to pubhcize the
employer s unfair labor practices—which had been settled with the
approval of the union prior to the election—and the fact that its em-
ployees were not represented by respondent Thereafter the union
changed 1ts picket signs to appeal to the public to withhold pationage
from the employees because “This 1s a Non Union Store Irvins Op-
poses Unions for i1ts Employees” No reference was made to any
alleged unfair labor practices The union’s business agent admitted
that in order to secuie removal of the pickets the employer would
have to afford the union an opportumty to “address the employees
The court, “from the totality of its conduct” before aid after the elec-
tron, rejected the contention that the union picketing after the election
was 1n protest of the employer’s unfair labor practices and concluded
that 1t continued to have a 1ecognition or orgamization objective and
enjoined 1t as violative of section 8(b) (7) (B) On appeal the Fourth
Circuit ® sustained the injunction and the district court’s findings
1egarding object In doing so, the court of appeals especially noted
that the picket signs made no reference to unfair labo1 practices by the
employer, “It only told readers that the Union had not been recognized,
which 1s the purpose the court found the picketing to serve ”

In Bachman Furniture® in a similar factual situation, the court
1ssued an 1njunction where the union picketed after the election with
signs stating that “Bachman’s Admit Unfair Labor Practices” and
“Unfair Labor Practices Violate Federal Law,” although the em-
ployer’s alleged unfair labor practices had been settled with the union’s
approval Reciting the evidence indicating the union’s active
mnterest 1n recognition up to the time of the picketing and 1ts failure
to picket 1n protest of the alleged unfair labor practices when they
occurred 2 months before, the court stated, “If parties are to be judged
merely by their professions independently of the totality of their
actions, the goal of the Congiess that there be a period of fieedom

from orgamizational picketing after a vahd election will never be
achieved ”

= Penello v Retail Store Employes Local Union No 692 (Irwne Inc), 188 F Sunp 192
(DCMa) Accord 134 NLRB No 53

8287 F 24 509

8 Cavers v Teameters “General” Local No 200 etc (Bachman Furniture), 188 I* Supp
184 (DCHE Wis) Contra 134 NLRB No 54
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In the /slander case,® the union, after losing an election, contmued
to picket with a new sign addressed to the public and stating that the
employer “Does Not Have a Contract With” the union, claiming that
the “type of picketing had changed from orgamizational and recog-
nitional to informational ” Stating that the “proviso contained in
Subdivision 7(C) but confirms the fact that the Congress must have
thought that what 1s called ‘informational picketing’ 1s forbidden,”
because “if 1t was not the exception was not necessary,” and noting
that 1t was “doubtful that to anyone the new sign would carry any
different meaning than the sign carried in the pre-election picket-
ing,” and taking into account the union’s persistent quest for recogni-
tion up to the change in the picket sign, the court found reasonable
cause to believe that the postelection picketing violated section 8(b)
(7) (B) and 1ssued an mnjunction

In Woodward Motors® the court reached a sumlar result and
issued an mnjunction 1n respect to so-called proviso picketing (see
below, p 206) that followed close on the heels of an orgamzational
drive and a lost election, stating that 1t “would be naive to conclude
that [the union’s] sole object was to inform the public under the
circumstances shown here ”  See also Blenstrub & where the court also
found reasonable cause to believe that picketing after a lost election
violated the act and enjoined 1t

In Hested,® however, the court refused to enjomn picketing with a
proviso sign which began a month and a half after an election n
which the union had filed a disclaimer of interest The court, hold-
g that the existegce of an organizational or recognitional objective
before the election does not preclude a union from engaging m lawful
activity at a future time, concluded that the evidence of the union’s
conduct since its disclaxmer was “insufficient to show a reasonably
immediate object of forcing or requiring recognition or organization ”
Even though “the case 1s not entirely free from doubt,” the court con-
cluded that the evidence was msufficient “to justify the issuance of
an injunction ?

f Other Organization and Recognition Picketing

Subparagiaph (C) of section 8(b) (7) prohibits other recogmtion
o1 organization picketing for more than a reasonable period of time,

8 Kennedy v Los Angelecs Jowt Bxecutwe Board of Hotel & Restaurant Employees (Tho
Islander), 192 F Supp 8339 (DC 8§ Calif)

8 Vincent v Local 1882, International Brotherhood of Teamsters (Woodward Motors),
March 1, 1961 (No 8481, DC N NY ) Accord 185 NLRB No 90

87 Greene v Local Jowmnt Execulive Board of Boston, Hotel & Restaurant Employees’
Union (BlLinstrubd’s Village & Grille, Ino ), 47T LRRM (D C Mass)

88 Graham v Retail Olerks International Association, Local No 57 (Hesled Stores Co ),
188 F Supp 847 (DC Mont)
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not to exceed 30 days, without the filing of a petition for a Board
election This subparagraph 1s imntended to regulate such picketing
where the1e 18 no lawfully recognized union holding a contract which
would bar an election, or where there has been no election within the
preceding 12 months, 1n either of these two situations such picketing
1s not permitted for any period Where a timely pefation 1s filed,
subparagraph (C) provides for an expedited election® A proviso
specifies, however, that under this subparagraph picketing “for the
purpose” of advising the public that the employer “does not employ
members of, o1 have a contract with,” the union 1s not prohibited
unless 1t stops deliveries or causes a secondary work stoppage ®

(1) Reasonable Period of Time Which Picketing May Continue Without Filing of
Election Petition

The subparagiaph specifies that the petition for an election to
qualify as a bar to an unfair labor practice proceeding must be
“filed within a reasonable period of time not to exgeed thirty days
from the commencement of such picketing ” In Baronet ** the First
Circuit affirmed the district court’s mjunction where application for
the relief was made prior to the expiration of the 80 days In reach-
g this result, the court of appeals ponted out that “the picketing
was accompanied by disorder, confusion and violence, and that on
occaston an effect of the picketing was to prevent deliveries,” and that,
1n any event, the mjunction was not issued until more than 30 days
after commencement of the picketing 2 In Colson & Stevens® two
unmions picketed construction pirojects of the employer at different
times, each time for less than 30 days Concluding that there was
“reasonable cause to believe that the [two unions] were acting jomtly
and 1 concert with and in support of each other’s demands,” the court
found that the picketing had “exceeded the thirty days allowed”
under the subsection and enjoined both unions from further picketing
of the projects for an object proscribed by the section

8 The election provisions were considered 1n Graham v Retail Clerks International Asgo
ciation, Local No 57 (Hested Stores (o ), above

% The proviso in full states

“Provided further, That nothing in this subparagraph (C) shall be construed to prohibit
any picketing or other publicity for the purpose of truthfully advising the puble (includ-
ng consumers) that an employer does not employ members of, or have a contract with, a
lubor organization, unless an effect of such picketing is to induce any individual employed
by any other person, In the course of his employment, not to pick up, deliver or transport
any goods or not to perform any services "

9 Local 846, Internatsonal Leather Goods Union v Compton (Baronet of Puerto Rico),
292 F 2d 313 (CA 1)

Subsequent to the close of the fiscal year the Board 1ssued its decision finding that an
ohject was recognition Beronet of Puerto Rico, Inc, 133 NLRB No 162

8 Kennedy v Consiruction, Production & Maintenance Laborers’ Union (Colson & Stevens
Construction 0o ), June 6, 1961 (No 3563-Phx, DC Anz)
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(2) Necessity for Filing of Election Petition

In Goldleaf ** the union contended that 1t was picketing to compel
1ecogmtion for a single employee of the employer and that, simce 1t
1s established Board policy not to conduct an election in a one-man
uit, 1t would have been futile to file a petition for an election This
being so, the union argued, 1t was relieved of the necessity of filing
a petition under subsection (C) Fimnding no exception in the subsec-
tion for the omission to file an election petition in such circumstances,

the court enjomned the picketing which had continued for more than
30 days*

(3) Accretion to the Bargaining Unut as 2 Defense to Picketing

In Best Markets® the union, which had picketed for more than
80 days without filing an election petition, claimed that 1t was picket-
mg to compel the employer to blanket the employees of stores acquired
from another chain mto 1ts bargaining unit under the terms of its
contract with the employer and, therefore, that its picketing was
not for an object prohibited by the section The court, however,
Tound that the new stores, where another union was 1ecognized as
bargamning agent, continued after their acquisition to be operated as
a separate division under their former name, with no inteichange
of employees with the stores within 1espondent’s bargamning unit, and
that under Board cases they might be a separate appropriate unit
for bargamning puiposes Concluding that the umt issue 1aised
“interesting legal questions” which “should be disposed of by the
Board, rather than by the court,” and that under Boaid pirocedures
neither 1espondent's contract no1r the contract of the union at the ac-
quired stores foreclosed the filing of an election petition, the court
found 1easonable cause to believe that the union’s picketing was for
recognition as bargamlng representative at the acquned stores, citing
cases,’” and enjomed the picketing

(4) Publicaity Proviso

In some of the injunction cases during the fiscal year unions have
claimed that their picketing was exempted fiom the pioscription
of section 8(b) (7) (C) by the second proviso (above, p 205), which
permits picketing for the purpose of advising the public that the

% McLeod Vv Local 456G, Teamsters & Chauffeurs Union, IBT (Goldleaf Sales Corp ), 47
LRRM 2692 (DC SNY)

% Subsequently the Board proceeding was terminated by entry of an order by the Board
upon the union's failure to file exception to the trial examiner’s intermediate repoit finding
a violatlon of the act Goldlees Sales Corp , Case No 2-CP-61

% Schauffler v Local 1357, Retal Clerks Intcrnational Assn (Best Markets, Inc), 48
LRRM 2610 (DC EPa)

" YXg, McLeod v Natwnal Maritime Unton (Mootc-McCOormack Lines, Inc) 157 B
Supp 691 (DC SNY)

-~
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employer does not employ members of or have a contiact with the
union as long as the picketing does not cause & secondary stoppage

During fiscal 1960, the district court 1n Szork Club *® found that
when the unions, after a section 8(b) (7) (C) chaige had been filed,
wrote the employer withdiawing their requests for recognition and
changed their picket signs to assert that the employer “Does Not Have
a Contract With” the unions and the employees “Do Not Enjoy Union
Wages, Hours and Working Conditions,” they nonetheless continued
to have a recognition objective and that the picketing, therefore, vio-
lated section 8(b) (7) (C) On appeal during fiscal 1961, the Second
Circutt 1eversed the district court’s conclusion that the disclaimer
letter was msufficient to clear the way for proviso picketing but, be-
cause the picketing with the changed signs continued to stop deliveries,
remanded the case to the district court for the ent1y of an order 1e-
stramning the picketing only insofar as it affected deliveries® On a
subsequent appeal, the court modified the district court’s order on 1e-
mand so as to restrict the prohibition against plcketu,lg to those hours
when 1t had been found that deliveries normally weie made, but re-
tamned jurisdiction in the district court to modify the order “from time
to time as may be required 1n the interests of justice ” *

In Charlie’s Car Wash ? the court rejected the contention that the
picketing was merely “informational” and found 1t was for “an object,
not merely an ultimate object either to foice or 1equire accept-
ance by Charlie’s of the union as a bargaining representatie, or to
force or require organization of the employees,” 1 view of prior
demands for a contract, evidence of current o1ganizational activities,
and the “attempt made to discourage pickups and deliveries by meth-
ods beyond reliance on sympathy with the union” The picketing
was therefore enjoined

In several other cases,® wheie the union’s proviso picketing 1e-
sulted 1n the stoppages of pickups and deliveries by suppliers and
trucking companies at the employer’s premises, the couits issued
mjunctions finding that the picketing, by reason of this, was not
exempt from the prohibition of section 8(b)(7)(C) In Barker
Brothers,* however, where the union had publicized that the picketing

%8 McLeod v Chefs, Cooks, Pastry Oooks & Assistants (Stork Club ReStaurant), 181 T
Supp 742 (DC SNY)

® McLeod v Chefs, Cooks, Pastry Cooks & Assstants, 280 F 2d 760 (C A 2)

1McLeod « Chefsa Cooks, Pastry Cooks & Asmstants, 280 ¥ 24d 727 (CA 2) See also
130 NLRB 543 and 135 NLRB No 122

3 Cosentino v Local 618, Automotive, Petroleum & Allicd Industiies Employces Union
(Charlie’s Oar Wash), 47 LRRM 2309 (D C E Mo )

8 See Sperry v Local 101, International Union of Operating Ingineers (Sherwood Con
struction Co ), 47 LRRM 2481 (D C Kans ) , McLeod v Local 456, Teamsters & Chauffeurs
Union, IBT (Goldleaf Sales Corp ), 47 LRRM 2692 Subsequently the Board proceeding
was terminated by entry of an order by the Board upon the union’s failure to file exception
to the trial examiner’s Intermedinte report finding a violation of the act Goldleaf Sales

Corp, Case No 2-CP-61

4 Kennedy v Retafl Olerks Union Local 324 (Barker Broe Corp and Gold’s, Inc ), 48
LRRM 2158 (DC S Calif)



208 ‘Twenty-sixth Annual Report of the National Labor Relauons Board

was not mtended to disrupt deliveries, and there was no evidence
which contradicted this “expressed mtention,” the court refused to
find that temporary interruptions to deliveries until the driver
“checked with his union that deliveries were not to be interfered
with,” or other refusals which had no “causal connection” with the
picketing, were sufficient to remove the picketing from the protection
of the proviso and denied the mnjunction

P
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VIII
Contempt Litigation

Petitions for adjudication 1n civil or criminal contempt of parties
for noncompliance with decrees enforcing Board orders were filed 1n
eight cases during fiscal 1961 In thiee of these cases, the petitions
were granted,® in three, the petitions were withdiawn following
compliance by respondents duiing the course of the proceedings, *
and two remained open *

Durmg this year, opimions of some interest were rendered 1n two
cases mstituted the previous year, Tempest Shwrt Manufacturing Co ,
Ine ,* and Olson Rug Co® In Tempest, the Fifth Chrcwit adjudged a
successor corporation, which had not participated in the original pro-
ceedings, i civil contempt for refusing to 1emedy the unfair labor
practices of its predecessor And in Olson, the Seventh Circuit
approved a Special Master’s himited discovery order against the
Boa1d 1n connection with the 1eference before him

In T'empest, the enforcing decree had required Tempest, its officers,
agents, successors, and assigns to reinstate thiee of its former em-
ployees because of discrimination against them Piior to the 1ssuance
of the underlying Boaid order, Tempest’s plant, equipment, and work
force were taken over by Pascal Corporation as the result of the
davision of business interests between Robert Pascal and others who
shared the proprietary interests in Tempest Pascal contended that
because the transfer of Tempest’s business interests to Pascal Corpo-
ration was a bona fide business transaction and was not designed to
continue Tempest 1n disguise for the purpose of evading the decree,
Pascal Corporation was not a successor within its purview But the
court, noting that Pascal’s propiietary interest mn the plant never
substantially changed, that he continuously exerted manage1ial

INLRB v Raval, Inc, adjudged Feb 23, 1961 (C A 1, No 5053) , NLR B v Guslave
Stanzsone, adjudged Feb 20, 1961 (CA 2), NLRERB v F M Recves & Sons, Inc, nd-
judged Jan 19, 1961, reported at 47 LRRM 2480, certiorari denied 366 U S 914 (CA 10,
No’lyjfi’,)B v Habib Marcus (CA 2), NLRB v Pioncer Wagon Works, Inc (CA 6,
No 13755), NLRB Vv Detrost Plastics Products Co (CA 6, No 13819)

SNLRB v Editorial “El Imparcial” Inc (CA 1, No 5568), NLRB v Local 901,
ILA (Hwon Stevedoring Qo) (CA 2,

ANLRB v Tempesat Shart Manufacturing Co, Inc ,285 F 2d1 (CA J)
SNLRB v Olson Rug Co ,201 F 2d 855 (CA 7)
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authotiity, and that the industry remained essentially the same after
the tiansfer of ownership, 1imposed hability on Pascal Corporation
and Robert Pascal, under the decree, notwithstanding that the trans-
fer of the business was carried out at “arms length »

In the course of the contempt hearing 1n Olson, the Special Master
directed the Board to turn over to him the Region’s nvestigative
files 1n the case, so that he might extract and turn over to the company
documentary evidence, 1f any, 1elevant to the company’s defense that
it withdrew recognition fiom the union mn good faith On iter-
locutory appeal, the Seventh Circuit held that the Special Master's
1estricted “Jencks-type” discovery order was a 1easonable exercise of
his power, 1n 1ep1esenting the coutt, to assuie a fan determination of
the company’s contempt The court found that the Master’s proposed
procedure “propetly struck a balance between the needs of Olson for
1elevant objective evidence of 1its good faith and the policy of con-
fidentiality of government files” In so downg, the court cautioned
that “its holding in this review 1s expiessly limited 1n 1its application
to contempt proceedings of the character now before us ”

s




IX
Miscellaneous Litigation

Latigation for the purpose of aiding or protecting the Board’s
processes during fiscal 1961 was concerned primarily with the defense
of suits by parties seeking review or nullification of orders in repre-
sentation proceedings Two cases involved the Board’s assertion or
nonasset tion of jurisdiction one, the Board’s assertion of jurisdiction *
over an employer located on an Indian reservation; and the other,
the Board’s refusal to assert jurisdiction over a proprietary hospital.
And two other cases involved the Board’s refusal to recognize a
contiact as a bar 2 to a repiesentation election one, because the con-
tract contammed a “hot cargo” clause; and the other, because 1t
contammed an unlawful union-security clause which the parties sought
to amend and cure by a supplemental agreement

1. The Board’s Jurisdiction
a. Employer on Indian Reservation

In The Navajo T'ribe} the Court of Appeals for the District of
Columbia Circuit was faced with the somewhat novel question of
whether an Indian tribe could enjoin the Board from holding a
representation election among the employees of the Texas-Zinc
Minerals Corporation, a company located on its reservation In 1its
complaint, the Navajo Tribe alleged that the Board lacked jurisdic-
tion to conduct the election because (1) the Treaty of 1868 between
the Navajo Tribe and the Umted States, provading the Tribe with
certain powers of self-government, vested the Tribe with exclusive
authority to regulate labor relations on the Indian reservation; (2)
the National Labor Relations Act was not intended to apply to
commerce with an Indian tribe or to interstate commerce resulting
from business activities located on an Indian reservation in the absence
of express provision to that effect in the Act, and (8) Congress had
not exercised 1ts constitutional power in the National Labor Relations
Act to regulate commerce “with the Indian Tribes »

1 For a full discussion of the Board’s jurisdiction see above, pp 22-31
- For 1 discussion of the Bo11d's contract bar rules, see above, pp 89-52
3 The Navajo T'ribev NLR B, 288 F 2d 162 (C AD C), certiorarl denled 366 US 928
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The court of appeals, 1n affirmmg the district court’s dismissal
of the complaint,* rejected these contentions According to the court,
Congress’ adoption of a national labor policy was intended to super-
sede all local policies, State or tribal, where the employer’s operations
affect 1nterstate commerce Therefore, 1n determining that the Act
“clearly apphe[d] to the [employer] because 1t 15 engaged in the
production of goods for interstate commerce,” the court concluded that
the ciicumstance that 1ts plant was located on the Navajo reservation
could not remove 1t or 1ts employees from the coverage of the Act®
Thus, as the court determined, “[t]he Board regulates labor disputes
affecting interstate commerce, and the Act authorizes 1t to do so
without stating any exception which would preclude 1ts acting with
respect to a plant located within an Indian reservation, or one
employing Indians.” ¢

b Proprietary Hospital

In Futch Sanitarwm,” plamtiff, a proprietary hospital, contended
that the Board’s refusal to entertain a representation petition filed by
1t under section 9(c) (1) (B) of the act ® constituted a violation of the
proviso to section 14(c) (1) of the act which states that ¢ . the
Board shall not decline to assert jurisdiction over any labor dispute
over which 1t would assert jurisdiction under the standards prevailing
upon August 1, 1959 ” In support of this contention, plaintiff pomnted
to seveial cases antedating August 1, 1959, 1n which the Board had
assumed jurisdiction over proceedings mvolving proprietary hospitals
Without deciding whether those cases were distinguishable, the
court of appeals held that the proviso to section 14 contemplated “a
standard more definitely formulated than one said to arise by the
assumption of jurisdiction m a few cases ”® Therefore, having deter-
mined that the Board had no jurisdictional standard prior to August
1, 1959, pursuant to which 1t would have asserted jurisdiction over
proprietary hospitals Iike Fitch, the court concluded that section
14(c) (1) authorized, 1ather than prohibited, the declination of juris-

¢ The Navajo Tribev NL R B ,46 LRRM 2130 (DCDC)
5288 F 2d at 164

97d at 165

? Leedom v Fitch Santtarium, 294 F 2d 251 (CADC)

. 3In refusing to entertaln this petition, the Board adhered to its decision in Flatbush
General Hospital, 126 NLRB 144, where it had established a pohicy of not asserting juris-
diction over proceedings involving proprietary hospitals as a clags This policy was based
upon the authority econferred by sec 14(c)(1) of the act, a provision added by the 19569
amendments which empowers the Board to “dechne to assert jurisdiction over any labor
dispute involving any class or category of employers where, in the opinion of the Board,
the effect of such labor dispute on commerce is not sufficlently substantial to warrant the
exercise of its jurisdiction,” provided that the Board may not decline “to assert jurisdiction
over any labor dispute over which it would assert jurisdiction under the standards prevail-
iug upon August 1, 1959

294 F 24 at 264
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diction which plamtiff sought to challenge Accordingly, the court of
appeals reversed the district court’s order ** requiring the Board to
assert jurisdiction over proceedings involving plamntiff Fitch and
directed the lower court to dismiss the complaint

2. The Board’s Contract-Bar Rules
a Effect of “Hot Cargo” Clause

In Local 1646, United Brotherhood of Carpenters v Vwncent,*
plamntiff umon, party to a collective-bargaining contract, sought to
enjoin the holding of a representation election on the ground that the
Board’s refusal to accord contract-bar status to the agreement because
1t contained a “hot cargo” clause 2 violated constitutional protections,
since the clause was not unlawful at the time the contract was executed
In addition to challenging the Board’s retroactive application of this
new contract-bar rule, whereby contracts contaming such clause would
not constitute a bar to an election, plamtiff alleged that the rule itself
contravened section 8(e) of the act? by attaching to “hot cargo”
clauses a heavier sanction than Congress intended

The court of appeals, 1n affirming the district court’s dismissal of the
complaint,®® held that the Board’s decision not to accord contract-bar
protection to agreements, existing as well as future, which contained
“hot cargo” clauses raised no constitutional issue because the grant
of such protection lay wholly in the discretionary authority of the
Board and not upon constitutional compulsion Moreover, upon an
analysis of section 8(e), the court rejected plamntiff’s further conten-
tion that the Board’s determination constituted a violation of section
8(e), which, under the Supreme Court’s decision in Leedom v Kyne,*
could be redressed by a suit in a Federal district court Thus, as the
court of appeals held, “Leedom v Kyne would be precisely applicable
only 1f [section 8(e)] had said that the Board should not deprive
existing agreements, or existing and future agreements, of contract-
bar protection solely because of hot-cargo clauses, this 1t did not do * ®

In these circumstances, the court concluded that plaintiff could pre-
vail only if Zeedom v Kyne were not limited to the case of a Board
representation determination “flouting a clear statutory command,”
but 1nstead recognized district court jurisdiction “to enjoin represen-

10 fiich Sanitarium v Leedom, 47T LRRM 2095 (DCDC)

1286 ' 2d 127 (C A 2)

s But see Food Haulers, Inc, 136 NLRB No 36, where the Board reversed its former
contract bar rule as to “‘hot cargo” agreements

12 Thig provision was added by the 1959 amendments and, in part, makes so-called “hot

cargo” clauses “unenforcible and void "
18 Local 1545, United Brotherhood of Oarpenters v Vincent, 187 B Supp 921 (DC

NY&
14358 US 184 (1858)
5286 I 24 at 182
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tation orders whenever there 1s colorable allegation that the Board
has misread the declared will of Congress and the remedy afforded
by § 9(d) 1s likely to prove 1nadequate ”16  Such an interpre-
tation of Leedom v Kyne, feared by Mr Justice Brennan 1n his dis-
sent, was found by the court not to have been borne out 1n view of the
unanimous rejection of attempts to review Board representation deter-
minations 1n suits since that decision, nor to be warranted in hight of
the Supreme Court’s intention to do no more than carve out a “narrow
exception to a rule [of limited judicial review] that 1s founded on
1mportant considerations of history and policy ”

b Amendment of Illegal Union-Security Clause

The Board’s refusal to accord contract-bar protection to a collec-
tive-bargaining agreement also served as the basis of an incumbent
union’s sutt to enjoin the holding of a representation election n
McLeod v Local 476, Unated Brotherhood of Industrial Workers®
There the Board, in applying its Keystone rule® held that a supple-
mental agreement, by which the parties sought to amend and cure an
illegal union-security clause contained 1n a contract as origmally exe-
cuted, could not make the initial contract a bar to a representation
election In its suit, plamntiff claimed that the Board’s determination
transgressed constitutional requirements of due process

The district court, while declining to interfere with the holding
of the election, m which the employees chose to be represented by a
union other than plantiff, subsequently ordered the election to be set
aside* The court of appeals, however, reversed the district court,
holding that 1t shoul have dismissed the complaint for lack of juris-
diction over the subject matter In the court’s view, Congress granted
“the Board much freedom of action in 1ts handling of representation
matters, mcluding questions of contracts as bars to elections” #°

18 Ibid

17288 F 2d 198 (CA 2)

18 Keystone Coat, Apron & Towel Supply 0o, 121 NLRB 880 (1958) In Keystone, the
Board, in an effort to sitmplify certain of its contract bar rules, decided that, for contract-
bar purposes, the validity of union-security clauses would be determined solely upon the
face of the provision as originally executed The Board further dctermined that curative
amendments to illegal union-security clauses would be insuficient to make contracts con-
talning such clauses effective bars to an election But see Paragon Products Corp , 134
NLRB No 86, decided after the close of the flscal year, which revised these rules

W Local 476, United Brotherhood of Indusirial Workers v McLeod, 46 LRRM 2454
(DC ENY), see also, 46 LRRM 3139 (DC ENY)

2 fd at 201
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Though construing the complaint most favorably to the plaintiff, the
court concluded that 1t did not establish constitutional impairment,
which was the primary basis of the suit and the prerequsite to the
jurisdiction of the district court For, as the court stated, “If the
Board has, 1n the instant case, exercised its discretion unwisely, even
unreasonably, that raises no constitutional 1ssue.”

2 Ibid






APPENDIX A
Statistical Tables for Fiscal Year 1961

Table 1.—Total Cases Received, Closed, and Pending (Com-
plainant or Petitioner Identified), Fiscal Year 1961

Number of cases
Identification of complainant or petitioner
Total
AFL~cio| Umafi- | pnq,
affiliates uﬁ%‘}u vidugls | Employers_
All cases !
Pending July 1, 1960 7,007 556 1,288 2.277 896
Received fiscal 1961 22, 691 ﬁ; 908 4,908 6,321 2,464
On docket fiscal 1961 .- 2__7 77 20, 608 11,484 8,276 8, 508 3,360
Closed fiscal 1061. - 22,405 8,711 4,008 6,353 2,433
Pending June 80, 1961 .. .eeeeenmeeenen- 7,203 2,753 1,368 2,245 927
Unfair labor practice cases
Ponding July 1, 1960 .ooooeoomumaoma oo 4 868 1,383 631 2,166 779
Recefved fiscal 1061 12,132 3,208 1,445 5, 664 1,725
On docket fiscal 1861, —eevoomccoammoneees 16,990 4,681 1,978 7,829 2, 504
Closed fiscal 1061 12,118 3,238 1,374 5,732 1,772
Pending June 30, 1061 - -« oo ._oo_..] 4,874 1,443 602 2,007 732
Reprosentation cases
Pending July 1, 1960 2,142 1,173 47 106 117
Recelved fiscal 961. 10, 508 5,610 3,563 808 739
On docket fiacal 1961_ | 12,650 6,783 4 300 71 866
Closed fiscal 1061 10, 242 5,473 3,534 574 661
Pending June 30, 106]. .- c o ccoeeeaeeenaee 2, 408 1,310 766 137 195
Union shop deauthorization cases

Pending July 1, 1980« ce oo 7

Received fiscal 1961 51

On docket fiscal 1061.... —ococemcemmccnanans] 58

Closed fiscal 1961. 47

Pending June 30, 1061. .- ..ceouommmeeaveea | 11

1 Definntions of types of cases used in tables —The following designations, used by the Board in number-
ing cases, are used in the tables in this appendix to designate the varions types of cases

CA A charge of unfalr labor practices against an employer under sec 8(a)

OB A charge of unfair labor practices against a Jabor organization under sec 8(b) (1), (2), (3), (5), g;

COC A charge of unfair labor practices against a labor organization undor sec 8(b)(4)(1) SA), (B), (

OD A charge of unfair labor practices against a labor organization under sec 8(b)(4)(1)(D)

CE A charge of unfair labor practices against a labor organization and employer under sec 8(e

OP A charge of unfair labor practices against a labor organization under se. 8(b)(7) (A), (B), (O)

RO A petition by a labor organization or employees for certification of a representative for purposes o
collective aining under see 9(c)(1)(A)(1)

RI& )a f(%;tmn by employer for certification of a representative for purposes of collective bargaining under
8ec. 9(c

RD A petition by employees under sec 9%)(1) (A)(11) asserting that the union previously certifled or
currently recognized by their employer as the bargaining representative, no longer represonts a majority of
w%‘l,)m&oye:!ﬂi or tll;e appri)prlate m(’i“ 9(e)(1) asking for a referendum t cind a bargaining 1Y

petition by employees under sec 9(e)(1) asking for a referendum to rescind a agent’s
authority to make a unlon-e);mp contract un&er soc 8(a)(3)
217
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Table 1A.—Unfair Labor Practice and Representation Cases Received, Closed, and Pending (Complainant
or Petitioner Identified), Fiscal Year 1961

Number of unfair labor practice cases Number of representation cases
4  Identification of complainant Identification of petitioner
Total Total
AFL~-CIO |Unaffiliated AFL-CIO |Unafihated|

! sffibates unions |Individuals| Employers affillates unions [Individuals| Employers

CA cases ! RC ceses 1
Pending July 1, 1960, 3,197 1,340 500 1,355 2 1,921 1,173 747 1 0
Recelved fiscal 1961 8,136 3,184 1,382 3, 566 4 9,177 5, 608 3,550 18 1
n d al 1061 11,333 4,524 1,882 4,921 6 11,098 6,781 4,297 19 1
Closed fiscal 1961_.. 8,117 3 131 1,307 3,678 3 9,022 5,472 3,632 17 1
Pending June 30, 1961 3,216 1,393 575 1,245 3 2,076 1,309 765 2 0

CB casest RM cases !
Pending July 1, 1960 1,108 32 2 797 255 nuz 0 nz
Becelved fiscal 1961 2,520 80 41 2,028 371 738 1 737
ket fiscal 1961 3 628 112 65 2,825 626 855 1 854
Closed fiscal 1061 2, 556 78 41 1,990 447 659 0 e 650
Pending June 30, 1961 1,072 34 24 835 179 196 1 —— 195

CC cases 1 RD cases !
Pending July 1, 1960 883 7 6 8 367 104 [ 0 104 0
Received figcal 186 1 816 8 12 51 744 593 1 3 588 1
On docket fiscal 1961 1,203 15 18 59 1,111 697 1 3 692 1
Closed fiscal 1961 8%7 [] 17 51 813 561 1 2 557 1
Pending June 30, 1961- 316 ] 1 8 208 136 0 1 135 0

preog suonelay Joqe] [eooneN I3 jo 130day [enuvy qixts-AIuaMY,  §ig



Pending July 1, 1960

CD cases!

Recelved fiscal 1961
On docket fiscal 1961

Closed fiscal 1961

Pending June 30, 1961

Pending July 1, 1060

Rcceived fiscal 196)

On docket fiscal 1961

Closed fiscal 1961. .

Pending June 30, 1861

Pending July 1, 1960

Recelrved fiscal 1961

On docket fiscal 1961

Closad fiscal 1961..

Pending June 30, 1961

65 4 Q 2 59
288 16 4 12 257
353 19 4 14 318
239 16 3 11 209
114 3 1 3 107

CE cases 1

i1 0 1 0 10

57 4 2 4 47

68 4 3 4 57

M 1 3 1 20

34 3 0 3 28

CP cases !

89 0 0 3 86
316 7 4 3 302
405 7 4 8 388
283 6 8 3 271
122 1 1 3 117

1 See table 1, footnote 1, for deflmtions of t\ pes of cases

Vv xpuaddy
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Table 2.—Types of Unfair Labor Practices Alleged,
Fiscal Year 1961

A CHARGES FILED AGAINST EMPLOYERS UNDER SEC 8(a)

Number Number
of cases Percent of cases | Percent
showing of total showing | of total
specific cases specific cases
allegations allegations
18,136 1100 0 6,240 %7
238 29
28,136 2100 0 1,676 206
653 80
B CHARGES FILED AGAINST UNIONS UNDER SEC 8(b)
Total CBSeS- wveu-ueu- 13,939 1100 0 || 8(b (3;- 217 655
SEb 54 1,103 280
Smgg;--.- 2181 55 4 || 8(b)(5) 13 3
8(b){2) - ---. 1,958 497 séb;((i) 17 4
8(b)(7) 316 80
C ANALYSIS OF 8(b)(4) AND 8(b)(7)
Total cases 8(b) (4)---- 11,103 1100 0 Total cases 8(b)(7).... 1316 1100 0
100 Y CA TN I ——. 183 18 6 || 8 A) e 58 18 4
s(g 4 B) - 745 876 sfggg:igm - 22 70
ng 4 Cg 19 17 | 8(b, (0)} 248 85
8(b){4)(D)___. 288 261
D CHARGES FILED AGAINST UNIONS AND EMPLOYERS UNDER SEC 8(e)
Total cases 8(0)...----| 57 | 100 0 ”

1 A Single case may 1nclude allegations of violations of more than one section of the act Therefore, the
total of the various allegations 1s more than the figures for total cases

2 An 8(a)(1) is a general provision forbidding any type of employer interference with the rights of the
employees guaranteed by the act, and therefore is included 1n all charges of employer unfair labor practices

Table 3.—Forial Action Taken, by Number of Cases,
Fiscal Year 1961

Unfair labor practice cases
Repre-
Formal action tahen All cases sentation
AllC CA Other O | cases
cases ! cases! | cases!

Complaints Issu1ed .eceaeeeacmemocacn emcoe comcanaa | 1,621 1,621 1,104 [ 174N [——
Notices of hearing issued. - - 5, 687 75 75 5,612
Cases heard. .. 3, 983 1,047 746 301 2,936
Intermediate reports fssued 1,056 1,056 772 284 |acemmcenan
Decistons issued, total ... 3,708 1,108 766 340 2,602
Declsions and orders_. ._.cce comecmommmaaaeaan 885 885 3645 9240 {eeeees
Declslons and consent orders. . 221 221 121 100
Elections directed by Board ..o cooceacen oon 2,166 2,166
Electlons dirocted by regional directors -.. 52 52
Rulings on objections and/or challenges in stipu
lated election cases. b1 S P P F 204
Dismissals on record 270 [-ooe-. 270

1 8ep table 1, footnoto 1, for definitions of types of cases
1 Includes 102 cases decided by adoption of intermediate report 1n ahsonce of exceptions
1 Includes 17 cases decided by adoption of intermediate report in absance of exceptions

-~
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Table 4.—Remedial Action Taken in Unfair Labor Practice
Cases Closed, Fiscal Year 1961

A BY EMPLOYERS!

Byagree | By Board
Total ment of or court

all parties order

Cases
Notice posted. 1,778 1,209 476
Recognition or other assistance withheld from employer-assisted

unfon. . 189 152 37

Employer-dominated union disestablished .. «eucmeomcomccacacae.. €0 17 3
‘Workers placed on preferential hiring St _ o commem e 92 81 11
Collective bargalning begun .. 319 232 87

‘Workers
‘Workers offered reinstatement to job 2, 507 1,774 783
‘Workers recelving backpay. 3,448 12,145 31,303
Backpay awards $1,401,240 | $516 780 $884 460

-
B BY UNIONS+
Cases

Notice posted 034 778 156
Union to cease requiring employer to glive it agsistance__....ceeeeeae 188 160 28
Notlice of no objection to reinstatement of discharged employees. ... 90 69 21
Collective bargaining begun . 43 39 4

Workers
‘Workers recefving backpay . 251 2140 111
Backpay awards. $107, 660 $52, 120 $55, 540

1 In addition to the remedial action shown, other forms of remedy were taken in 185 cases
3 Includes 78 workers who received backpay from both employer and union
3 Ineludes 73 workers who received backpay from both employer and union
¢ In addition to the romedinl action shown, other forms of remedy were taken in 199 cases



Table 5.—Industrial Distribution of Unfair Labor Practice and Representation Cases Received,
Fiscal Year 1961

Unfair labor practice cases Representation cases
Industrial group?
All AlIC|{ CA2 | CB? | CC* | CD?{ CE3 | CPA | AlR | RC3| RM3| RD?
cases | cases cases

/U 22,640 | 12,132 | 8,136 | 2,520 815 288 o7 316 | 10,508 | 9,177 738 593
Manufacturing 4 11,469 | 5,676 | 4,342 889 242 20 19 94| 5793 | 5,001 340 362
Ordnance and accessories. - 20 9 5 4 0 0 0 0 11 9 1 1
Food and kindred produets. .. - 1,824 860 51 17 54 13 8 17 964 858 63 43
Tobacco manufacturers 24 18 12 4 1 1 0 0 S 0 1
Textile mill products. 264 145 118 23 1 0 0 5 119 100 8 11

Apparel and other finished products made from fabric and similar
materials 423 208 199 57 18 3 2 19 125 100 14 11
Lumber and wood produets {except furniture). .« oo 480 179 149 19 [ 0 1] [ 301 247 37 17
Furniture and fixtures._ 460 248 214 29 3 0 0 2 212 186 14 12
Paper and allied product 402 155 118 27 7 2 0 1 247 233 4 10
Printing, publishing, and allied Industries. 669 296 211 4 19 11 4 7 373 334 17 22
Chemicals and allied products - 658 267 205 36 13 7 0 6 391 348 21 22
Products of petroleum and coal 174 81 60 14 7 1] 0 0 70 6 17
Rubber produets.. . .. cccececcere e cemeeeemem e —————— 403 188 160 23 4 0 0 1 215 189 7 19
Leather and leather products. 182 107 89 14 1 0 0 3 75 68 4 3
Stone, clay and glass products 621 297 227 44 14 8 0 4 324 298 15 11
Primary metal industries 670 328 258 58 5 0 1 342 308 15 19

Fabrieated metal products (except machinery and transportation
equipment). . 1,167 576 476 70 10 13 1 6 591 33 36
Machinery (except electrical) 862 380 3156 50 14 1 0 0 413 28 41
Electrical machinery, equpment, and supplies ... cucommeeaeoooo 844 451 337 87 19 3 1 4 393 24 39
Afrcraft and parts I 220 152 107 30 14 0 1 0 68 51 10 7
Ship and boat building and repairing 154 107 68 30 5 2 0 2 47 1 1
Automotive and other transportation equipment.. o cccuo._._] 388 223 169 33 14 12 0 I 165 147 8 10
Professional, scientific, and controlling mstruments. .o ccvomeeaau .| 129 64 490 7 4 4 0 0 65 2 0
Miscellaneous manufacturing 431 247 157 69 9 5 2 ] 184 167 8 9
Agriculture, forestry, and fisherfes._ 15 5 b 0 [] 0 0 0 10 10 0 0
Mining. - eemmmmmcmceaemsmmcmanc 226 140 99 27 ] 5 1 3 86 76 [ 4
Metal mining. 52 19 16 3 0 0 0 0 32 0 1
Coal mining, 93 75 46 20 3 3 0 3 18 14 4 0
Crude petroleum and natural gas production . 13 (] 1 2 1 2 0 0 7 6 1 0
Nonmetallic ymning and quarrying - 68 40 36 2 1 1] 1 [+] 28 24 1 3

(444
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Construction 2,493 | 2,145 709 831 317 136 10 52 348 207 48 3
‘Wholesale trade. 1,549 653 422 67 40 3 1 30 996 855 83 58
Retail trade. 2,724 | 1,146 877 122 60 3 7 77| 1,678 | 1,377 128 B
Finance, insurance, and real estate. a1 50 38 b [ ] 1 0 1 41 39 2 0
Transportation, communication, and other public utilities . oocecn--... 2,676 | 1,634 | 1,024 407 17 40 12 341 1,042 885 87 70
Local passenger transportation 148 92 73 19 0 0 0 0 56 44 4 8
Motor freight, warehousing, and transportation services..-.-ce—e---- 1,688 | 1,031 665 223 83 20 11 29 657 557 66 34
‘Water transportation 390 299 137 129 17 13 1 2 1 81 7
Other transportation 57 32 27 1 3 0 0 1 25 23 2 0
Communications. 218 98 70 17 7 2 0 2 120 92 10 18
Heat, light, power, water, and sanitary services. .. —-.oc—cccccacmea- 175 82 52 18 7 b 0 0 93 88 3
Services. 1,397 783 530 182 29 10 7 25 614 547 4 23

tSource Standard Industrial Classification, Division of Statistical Btandards, U 8 Bureau of the Budget, Washington 1957

2 See table 1, footnote 1, for definitions of types of cases
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Table 6.—Geographic Distribution of Unfair Labor Practice and Representation Cases Received,
Fiscal Year 1961

Unfair labor practice eases Representation cases
Division and State ! All
cases | AlIC | CA? | CB? | CC? | CD?| CE?2 | CP? | AlR | RC* | RM3| RD?
cases cases

Total.. - 22,640 | 12,132 | 8,136 | 2,520 815 288 57 316 | 10,508 | 9,177 738 503

New England...... 992 472 356 63 30 3 1 19 520 458 28 34
Maine. - 71 31 23 ] 1 0 0 2 40 33 4 3
New Hampshire 50 18 15 0 1 0 0 0 34 31 3 0
Vermont. 24 12 10 1 1 0 0 0 12 10 0 2
Massachusetts... 554 258 194 41 15 0 1 7 200 13 17
Rhode Island 92 50 24 9 9 1 0 7 42 37 3 2
Conneeticat 201 105 90 7 3 2 0 3 ] 81 5 10
Middle Atlantie.... . 4,846 | 2,820 | 1,626 761 231 ] 11 110 | 2,017 | 1,768 136 113
New York. 2,860 | 1,412 838 366 93 43 6 66 957 834 68 55
New Jersey- 1,076 502 320 154 22 3 25 430 33 21
Pennsylvania —— 1,401 825 468 241 70 25 2 19 576 504 35 37
East North Central 4,829 | 2,643 | 1,904 514 124 48 12 41| 2,286 | 1,989 151 148
Ohio. . 1,376 681 483 140 35 9 & 9 609 44 42

Ind 635 357 262 68 14 1 2 10 278 257 9 12
Nhnoss. 1,366 790 561 173 26 18 3 9 576 522 37 17
Michigan... - 1245 606 513 113 42 18 1 9 549 444 45 60
‘Wisconsin. 307 119 85 20 7 2 1 4 188 157 16 15
West North Central.... -1 1,494 631 471 90 42 12 6 10 863 770 47 37
Jowa. - 182 48 37 5 2 0 0 2 136 124 8 4
Minnesota. 245 70 46 10 11 0 1 2 175 153 9 13
Missoun 642 332 242 60 13 8 5 4 310 14 13
North Dakota 37 9 9 0 0 0 0 0 28 25 2 1
South Dakota. 53 16 16 0 0 0 0 0 87 35 0 2
Nebraska.. 136 64 50 4 9 1 0 0 72 67 5 0
KANSAS.eencmcmcmcccememmammmcceammmammmammcmmeecmmean 199 94 71 11 7 3 0 2 105 9 4
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Table 7.—Analysis of Stages of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1961

All C cases CA cases ! CB caser ! CC cases ! CD cases ! CE cases ! CP cases !
Stage and method of disposition
Num- |Percent] Num- |Percent] Num |Percent} Num- |Percent] Num- {Percent] Num- |Percent] Num- |Percent
ber of {ofcases| ber of |ofcases| ber of |ofcases| ber of |ofcases| ber of ofcases| ber of |ofcases| ber of |of cases
cases | closed | cases | closed | cases | closed | cases | closed | cases | closed | cases | closed | cases | closed

Total number of cases closed 12,116 | 1000| 8,117 ] 1000 2,55 | 100 0 887 | 100 O 239{ 1000 34)] 1000 283 100 0
Before issuance of complaint 10, 082 83 2| 6,790 837} 2116 828 648 731 232 971 33 971 263 929
Adjusted 1,651 43 6 1,073 132 }_ﬁgl 10 2 229 258 258 243 7 2 7 23 81
Withdrawn 4 802 04| 3,278 40 4 , 037 4086 316 357 1123 51 6 13 38 2 125 4 2
Dismissed - 3,539 202§ 2,439 301 818 320 103 16 451 213 13 a8 2 115 4080
After ssuanco of complaint before opemng of hearing... 955 790 525 65 258 101 155 176 2 8 0 0 15 53
Adjusted. — 497 42 375 4 90 35 21 24 0 0 0 0 11 38
Compliance with stipulated decision. | 4 ® 2 ) 1 [O) 1 1 0 0 0 ] 0 0
Comnliance with consent decree. . . ccooomeeemene- 380 31 99 12 159 62 120 135 1 4 0 0 1 4
Withdrawn 51 4 35 5 4 2 9 10 1 4 [1} 0 2 7
Dismissed. -. 23 2 14 2 4 2 4 5 0 0 0 0 1 4

After hearing opened, before issuance of Intermediate
report. 147 12 100 12 35 14 10 11 2 8 0 0 0 0
Adjusted. 43 4 29 3 11 5 3 3 0 0 0 0 0 0
Compliance with stipulated declsion._ 2 (O] 1 ©® 1 (0] 0 0 0 0 0 0 0 0
Comphance with consent decreo.. .. 85 7 85 7 21 9 7 8 2 8 0 0 0 0
Withdraw 15 »1 14 2 1 (9 0 0 0 0 0 0 0 0
Dismissed 2 ) 1 ® 1 0] 0 0 (1} 0 0 0 0 0

Afler intermediate report, before issuance of Board
decision._. 132 11 103 13 15 6 13 15 0 0 0 0 1 4
Compliance. 114 9 91 11 10 4 13 15 0 0 0 0 0 (1}
Withdrawn 9 1 7 1 1 ® 0 0 0 0 0 0 1 4
Otherwise 9 1 b 1 4 2 0 0 0 0 0 0 0 0

After Board order adopting intermediate report in ab-
sence of exceptions - 93 77 9 14 8 1 1 0 0 1 29 [} 0
Compliance. 38 3 33 4 ] 2 0 0 0 [ 0 0 0
Dismissed. .- 51 5 40 5 9 3 1 1 0 0 1 29 0 0
Otherwise. 4 ® 4 ) 0 0 0 0 0 0 0 0 0 0
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After Board decision, before court decree..oe—caeuee-—.| 458 38 358 44 79 31 17 1 0 0 0 0 4 14
Compliance. 204 24 234 29 46 18 14 16 0 0 0 0 0 0
‘Withdrawn 2 ® 0 0 2 1 0 0 0 0 0 0 0 0
] Dismissed. - . 157 13 120 15 30 12 3 3 0 0 0 0 4 14
§ Otherwise.. 6 1 41 O 1 ® 0 0 0 0 0 0 0 0
S After ciremit court decree, before Supreme Court action. 214 17 137 17 34 13 490 45 3 13 0 0 0 0
L Compliance 162 13 103 13 30 11 26 29 3 13 0 0 0 0

Withdrawn 4 ) 2 ® 2 1 0 0 0 0 0 0 0 0
T Dismissed.- .. 48 4 32 4 2 1 14 16 0 [+] 0 0 0 0
sa After Supreme Court action 35 3 27 3 5 2 3 3 0 0 0 0 0 0
*

Compl 31 3 24 3 4 2 3 3 0 0 0 0 0 0

Dismissed.-.. 4 (O] 3 ® 1 ® 0 0 0 0 0 0 0 0

1 See table 1, footnote 1, for definitions of types of cases

8 Includes 49 cases adjusted before 10(k) notice, 5 cases adjusted after 10(k) notice, 1 adjusted after 10(k) hear

8 Includes 99 cases withdrawn before 10(k) notice, 15 cases withdrawn after 10(k) notlce, 8 withdrawn after 1o(k5

¢ Includes 39 cases dismissed before 10(k) notice, and 12 cases dismmssed by 10(k) Board decision

tLess than one-tenth of 1 percent

g, and 3 cases adjusted after 10(k) Board decision

hearing, and 1 case withdrawn after 10(k) Board decision
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Table 8.—Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1961

All C cases CA cases! CB cases ! CC cases ! CD cases 1 CE cases | CP cases !
Stage of disposition Num- |} Per- | Num-| Per- | Num-| Per- | Num-| Per- | Num-} Per- | Num-) Per Num- | Per-
ber of | cent of | ber of | cent of | ber of | cent of | ber of | cent of | ber of | cent of [ ber of { cent of | ber of | cent of
cases | cases | cases | cases | cases | cases | cases | cases | cases | cases | cases | cases | cases | cases
closed closed closed closed closed closed closed
Total number of cases closed - ooooooommcoammonnn 12,116 | 1000 | 8,117} 1000 2,556 | 100 0 87| 1000 239 | 1000 34| 100 0 283 100 0
Before 1ssuance of complaint 10, 082 *’;3 21 6,780 83 7| 2,116 828 648 731 3232 971 33 971 263 929
After 1ssuance of com dplamt, before opening of heanng * 955 79 525 65 258 101 155 176 2 8 0 0 15 53
Arter hcnrlng opened, before 1ssuance of intermediate
rt..... 147 12 100 12 35 14 10 11 2 8 0 0 0
Al‘ter intermediate report, before fssuance of Board
decaston . _.____.._____ 132 11 103 13 15 6 13 15 0 0 0 0 1 4
After Board order adopting intermediate report in
absence of exceptions.. 93 8 77 9 14 5 1 1 0 0 1 29 0 0
After Board decision before court decree. oo _-—- 458 38 358 44 79 31 17 19 0 0 0 0 4 14
After ciremit court decree, before Supreme Court action. 214 17 137 17 3 13 40 45 3 13 0 0 0 0
After Supreme Court action 4 35 3 27 3 5 2 3 3 0 0 1} 0 0 0

1 See table 1, footnote 1, for defimitions of t; of cases
2 Includes cases 1n whic’h

3 Includes 45 cases 1n which a notice of hearing issued pursuant to sec (10) (k) of the act

4 Includes cither demal of wnit of certiorari or granting of writ and 1ssuance of opinion

the parties entered 1nto a stipulation providing for Board order and consent deeree in the eiremt court

Of theso 45 cases, 20 were closed after notice, and 16 were closed after Board deciston

Table 9.—Daisposition of Representation Cases Closed, Fiscal Year 1961

All R cases RC cases t RM cases! RD cases !
Stage of disposition
Number | Percent | Number | Percent | Number | Percent | Number | Percent
of of eases of of cases of of cases of of cases
cases closed cases closed cases closed cases closed

Total number of cases closed 10,242 100 0 9,022 100 0 659 100 0 561 100 0
Before 1ssuance of notace of hearing......___ _. 4,778 46 7 4,083 453 384 583 311 55 4
After issuance of notice of hearing, before opening of heanng. __ 2,675 261 2,419 26 8 148 24 108 193
After hearing opened before issuance of Board decision._ . 460 45 402 44 27 41 31 558
After 1ssuance of Board decision.__ 2,329 27 2,118 235 100 152 111 1908

1Seo table 1, footnote 1 .for defintions of types of cases
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Table 10.—Analysis of Methods of Disposition of Representa-
tion Cases Closed, Fiscal Year 1961

-

229

All R cases RC cases ! RM cases! RD cases?
Method and stage of disposition | Num- | Per- | Num- | Per- | Num-| Per- | Num- | Per-
ber of | eent of | ber of | cent of | ber of | cent of | ber of | cent of
cases | cases | cases | cases | cases | cases | cases | cases
closed closed closed closed
Total number of cases closed. | 10,242 { 1000 | 9,022 | 100 0 659 | 100 0 561 100 0
Consent election 3,124 305 2,840 316 176 267 98 177
Belore notice of hearing .. __.... 1,948 190 1,768 196 120 196 51 91
. After notice of hearing before
hearing opened....coeccomaean- 1,012 99 939 10 4 38 58 35 62
After hearing opened, before
Board decision .. -ceeeeeean - 164 16 142 16 9 13 13 24
Stipulated election.. ..oco-.. 14,044 170} 1,015 179 80 121 49 87
Before notice of hearing - ...... 776 76 714 79 40 70 16 29
After notice of hearing, b
caring opened .... - 686 67 648 72 20 30 18 32
After heanibg opened,
decision .. ... - 23 9 84 9 2 3 7 12
After postelection decision ...... 189 18 169 19 12 18 8 14
Regional director-directed election .. 7 3 12 1 N5 23
Before notice of hearing . ...._. 24 2 9 1 15 23
After notice of hearing, before
hearing opened . .eccmcecaacaa- 3 1 3 ®
WIthdrawn - . cceeeeecaccannnnnnes| 2,660 20| 224 248 225 41 201 3 8
Before notice of heaning.. ... 1,467 143 1,178 131 134 203 155 278
After notice of hearing, before
heanng opened - oeoceeacanao 811 79 696 77 75 11 4 40 71
After hearlng opened belfore
Board decision___.____..____.. 160 16 14 16 12 18 4 7
After Board declslon and direc-
tion of election.. .cceccennoas 222 22 216 24 4 6 2 4
Dismissed 881 86 074 76 88 13 4 119 212
Before notice of hearing.. . 490 48 348 39 55 83 87 156
After notice of hearing, bef
hearing opened.__. 77 8 54 6 11 17 12 21
After hearing ope
Board decislon. .. 27 2 22 2 1 2 4 7
By Board decision. 2287 28 250 28 21 32 16 29
Board-ordered election ..oooveeeeeeee 1, 806 176 | 1,638 181 76 11 4 23 166

1 See table 1, footnote 1, for definitions of types of cases

2 Includes 6 RO, 4 RM
belore an election was held
1 Less than one-tenth of 1 percent

, and 6 RD cases dismissed by Board order after a direction of election issued but
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Table 11.—Types of Elections Conducted, Fiscal Year 1961

Type of election
Total
Type of case elections Regional | Expedited
Consent ! |Stipulated 8 Board dlrector elections
ordered ¢ | directed ¢ under
8(b)(D)
All elections, total. ..... 6,810 3,077 1,713 1,786 8 26
E}lllglblo voters, total.......... 471 260 142,428 171, 520 155,983 173 1,150
Valid votes, total._. — 421,428 127,315 158, 161 137, 853 152 047
RO cases,* total 8, 042 2,810 1, 507 1,823 12
EL'E"’“ voters 436, 181 129, 142 158, 122 148, 059 858
Valid votes... , 461 115, 711 143,064 130 983 |-ceccannen-- 703
RM cases,S total.___..._...... 312 162 67 70 13
Eligible voters.... 14,749 5,448 5,329 3,683 289
Valid votes. -acocemeccmcamaean ] 2,849 4 792 4,685 3,136 Jaammcmmaaad] 238
RD cases,dtotal - oooeanooo 241 99 49 92 1
Eligible voters.. 18 364 6,052 8,069 4,234 9
Valid votes 16, 604 5, 457 7,412 3 8
UD cascs,t total 15 6 1} 1 8 0
Eligible voters 1,966 1,780 0 7 173 0
Valid votes. .. 1, 514 1,355 0 7 182 0

1 Consent elections are held bv an agreement of all partics concerned Postelection ruling and certifi
cation are made by the reginnal director
8 Stipulated elections ara held by an agrecoment of all parties concerned, but the agreement provides for
tho Board ta determine any objections and/or challengoes
8 Board-ordered elections are held pursuant to a decision and direction of election by the Board Post-

election rulings on objections and/or challenges are made by the Board

¢ Theso olections are held pursuant to direction by the regional director Postelection rulings on objec-
tions and/or challenges are made by the Board
§ See table 1, footnote 1, for definitions of types of cases



Table 12.—Results of Union-Shop Deauthorization Polls, Fiscal Year 1961

Number of polls Employees involved (number eligible to vote) Valid votes cast
Resulting in Resulting in con Resulting in Regulting in con- Cast for
Affiliation of union holding deauthorization |tinued suthorization deauthorization |tinued autbhorization deauthorization
unjon-shop contract Total Percent
Total eligible Total | of total
Percent Percent Percent Percent eligible Percent
Number | of total | Number | of total Number | of total | Number | of total Number l;( t%ﬁnll
eligible
Totale oo 15 9 60 0 6 400 1,966 202 103 1,764 897 1,514 0 180 92
AFL-CIO____ 13 8 615 5 385 481 105 405 286 89 5 416 86 5 173 360
Unaffliated 2 1 50 0 1 5 0 1,485 7 5 1,478 95 1,098 39 7 ]

1Bec 8(a)(3) of the act requires that, to revoke a union shop provision, a majority of the employees cligible to vote must vote in favor of deauthorization.

Table 13.—Collective-Bargaining Elections' by Affiliation of Participating Unions, Fiscal Year 1961

Elections participated in Employecs involved (number Valld votes cast
eligible to vote)
Emplo in units se- Cast for the union
Union affillation lecting bargamning agent
Percent Total |____ ___ Percent
Total Won won eligible Total of total
§ Percent eligiblo Percent
Number of total Number of total
elizible _cast
Total _— 26,354 3, 563 1 3 450, 930 229,283 50 8 2403 310 89 4 230 693 94
AFLClO . e 4,287 2,170 50 6 364, 856 156, 564 429 328, 907 601 158 016 481
Uneafiliated. . 2,714 1, 393 513 186, 070 72,719 370 172 617 878 81 647 473

1 The term “collective-hargaining election’” 1s used to cover representation elections requested by a union or other ecandidate for employee representation or by the employer
This terin is used to distinguish this tvpe of clection from 3 certification clection, whach is one requested by employees sceking to revoke the representation rights of a unlon
which is already certified or which is recognized bv the employer without a Board certification

t Elections involving 2 unions of different afilliations are counted under each affiliation, but only once in the total

of the 2 groupings by affiliation

Therefore, the total i3 less than the sum of the figures
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Table 13A.—Outcome of Collective-Bargaining Elections® by Affiliation of Participating Unions, and
Number of Employees in Unuts, Fiscal Year 1961

Number of elections Number of employees involved (number eligible to vote)
L4
In which representation In units in which
rights were won b; In which representation rights | In units Total
Affiliation of participating union 1gh y— o Mo Rore won by— whera no vahd
Total sentative Total representa- votes
was chosen tive was cast
AFL-CIO |Unafbated AFL-CIO |Unaflillated] chosen
affilintes unions affillates untons
OLAY e v e e e e ceme e mm e — e —m——————————— 6,354 2,170 1,303 2,71 450, 930 156, 564 72,719 221, 647 403, 310
1 union elections
AFL-CIO 3,423 b 1 3 IR 1,608 218, 627 71,034 147,503 199,112
UnafGliated 1,960 [~ 1,035 925 76,684 | coeeeeee_ 28,103 48, 561 66,179
2-union electlons
AF1-Cl0 v AF1~CIO.. 205 ) .o O R 78 34,049 18, 769 15, 280 30, 108
AFL-CIO v Unafihated 587 278 246 63 97,470 61, 969 28,677 6,924 86, 562
Unaffiliated v Unaffilinted 107 S 2 14 9,373 8, 407 876 8,101
8-union elections
AFL-CIO v AFL-CIO v AFL-CIO 12 8 4 1,584 978 605 1,475
AFL-Cl0 v AFL-CIO v Unaffillated. a6 22 7 7 5,519 2,151 2,179 1,189 5,032
AFL-CIO v Unafliliated v Unaffiliated 18 ) 11 1 6,620 1,163 4,926 540 8,736
Unafiiliated v Unaffiliated v Unafiiliated 1 1 0 a7 37 0 33
4-union elections
AFL-CIO v AFL-CIO v AFL~CIO v Unafliated.... 8 2 1 0 450 50 400 Q 387
AFIL~CIO v AFL-CIO v Unaffillated v Unaffillated .. 3 2 0 1 528 449 0 ('l 408

For definition of this term, see table 13 footnote 1

(474
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Table 14.—Decertsfication Elections by Affiliation of Participating Unions, Fiscal Year 1961

Elections particapated in Employees involved :'g elcict)lons (number ehgible Valid votes cast
vote,
Resulting i Resuliing 1n Resulting 1n Resulting in Cast for the union
‘Unijon affiliation certification decertification certification decertification
Tota] Percent
Total eligible Total of total
. Percent Percent, Percent Percent eli;ble Percent
Number | of total | Number | of total Number | of total | Number | of total Number | of total
ehgible ehgible cast
241 80 33 2 161 18, 364 7,787 422 10, 607 578 16, 604 90 4 9,034 5 4 ,°>
162 59 36 4 103 63 6 14,898 5, 247 35 2 9, 651 648 13, 527 90 8 6,871 5 8 'g
79 21 26 6 68 73 4 3,466 2,510 724 956 276 3,077 88 8 2,163 03 E-
. . . . . >
Table 14A.—Voting in Decertification Elections, Fiscal Year 1961
Elections 1n which a representative was redesignated Elections resulting in decertification
Union affiliation -
Employees Total Percent | Votes cast vidles Employces Total Percent | Votes cast Votes
eligible | valid votes| casting |for winmng| cast for ehgible |vahd votes| casting for losing cast for
to vote cast valid votes unjon RO union to vote cast vahd votes union no umon
Total 7,757 6,962 898 5,271 1,691 10, 607 9,642 90 9 3,763 5,870
AFL-CIO. 5, 247 4,776 910 3,319 1,457 9, 651 8, 751 90 7 3, 552 5,199
Unaffihated.. 2, 510 2,186 871 1,952 234 956 891 93 2 211 680
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Table 15.—Geographic Distribution of Collective-Bargaining Elections, Fiscal Year 1961

. Number of elections 1n | Number of
which representation | elections | Number of Total Valid votes cast for— Emplojees
rights were won by— | mn which | employecs valid 1n uniis
Division and State t Total no repre- ehgible votes cast choosing
sentative to vote repre-
ATFL~CIO |Unaffilrted| was chosen ATFT~CIO |Unaffihated] No union | sentation
affihates unions afliliates unions

Total 8, 354 2,170 1,393 2,791 450, 930 403, 310 158 046 81, 647 163, 617 229, 283

New England._.... 354 EET 65 168 28, 742 26, 154 10, 314 4,617 11,223 13 656
Maine - 20 6 3 11 5, 808 5,068 2,211 1,471 1,386 3,750
New Hampshire. 2 10 3 18 1,520 1,364 521 6y 774 491
Vermont._ . el o 8 3 3 2 572 525 262 31 232 530
Massachusetts. 197 65 39 93 15, 168 13 968 5,057 2, 560 6, 351 6, 320
Rhode Island 31 15 ] Il 973 901 45! 113 330 743
Connecticut. 69 2¢ 12 33 4,703 4,328 1,805 373 2,150 1,82
Middie Atlantic 1,205 380 200 628 124,340 106, 635 41 972 28, 986 35, 727 70, 872
New York. 540 163 143 234 77,593 65, 358 26, 261 19,312 19,783 47,843
New Jersey. 265 95 64 106 16, 454 15 020 5, 763 4,518 4,739 10 124
Pennsylvanma. . 400 122 92 186 293 0,948 5 156 1,205 12, 705
East North Central_ 1,463 493 335 830 87,283 79, 856 31,008 16,334 32,514 44,034
Ohio. 452 152 91 209 29, 581 26 835 10, 702 5,671 10 462 14 953
Indiana. _ 193 64 47 82 10,172 9 300 3778 1,825 3,697 5,628
Mlinois._ . 363 138 79 146 27,654 409 9, 962 4, 499 10, 948 12,459
Michigan 325 105 82 138 14, 366 13 175 4,812 907 6,456 7,883
Wisconsin 130 3 36 55 5,510 5,137 1,754 1,432 1,951 3,133
West North Central B582 186 141 245 25,399 22, 925 9,085 4,416 9,424 13,631
Iowsn.. 29 36 28 37 3,718 3 407 1,238 855 1,514 1, 881
Mnnesota._ . 111 38 24 49 5,078 504 1,831 636 2,127 2, 542
Massour:_ 203 87 42 74 11,700 10, 498 4,634 2,208 3,658 6, 048
North Dakota. 17 2 8 7 362 70 113 143 47
South Dakota. 21 3 4 14 380 87 78 181 128
Nebraska, 61 11 16 U 1,53 1,387 285 380 7 618
Kansas, . 70 19 21 30 2,628 2 357 940 359 1,058 1, 569
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South Atlantic. R 695 218 143 334 62,131 56, 609 19, 882 8,161 28, 23,140
Delaware 22 16 2 4 832 475 24 333 563
Maryland. 14 28 2 54 11,737 10,742 3,837 1,542 5, 363 4,145
District of Columbia. oo 57 18 14 25 4, , 1,675 375 2,083 1,251
Virgina, 92 23 29 40 9,3 8,392 3, 519 1, 583 , 200 4,953
West Virgmia 67 19 18 30 6,129 5,873 1,712 695 3,466 1,701
North Carolina. 59 19 7 33 7,644 7 029 2,424 530 4,075 2,145
South Carolina, 15 7 3 ] 1,400 1,325 854 108 563 1,067
Qeorgia. . 100 31 16 53 8,186 7,524 2 g18 945 3,963 2,454
Florda. 179 57 32 90 11, 886 10,759 2,870 2,359 5,430 4 861

East South Central 318 29 72 147 24, 680 22,537 9,163 2,247 11,127 i 10,215
Kentucky. 73 23 20 30 3,750 3,397 1,350 578 1,469 1,922
Tennessee 132 35 30 67 9, 90 8,678 3, 601 952 4,125 4,426
Alabama. 80 24 18 38 6,744 6, 262 2,451 455 , 356 2,142
Mississippi 33 17 4 12 4,408 4,200 1,761 262 2,177 1,725

‘West South Central 401 145 [ 188 33,216 30,723 10, 630 6,223 13,820 15,339
Ark: 59 4 1] 19 3,218 2,039 1,244 263 1,432 1,308
Louisiana_ 80 21 18 41 , 026 7,398 1,665 2, 342 3,301 3,630
Oklahoma. - 54 17 9 28 4,135 3,783 1,241 246 2,296 1,094
Texas. 208 73 35 100 17, 867 16, 603 6, 3,372 6, 701 9,307

Mountain 290 119 57 114 14, 475 13,000 5,842 2,278 4,970 7,982
Montana, - 26 14 b 7 877 756 439 62 255 526
Idaho. . 41 19 5 17 2,328 2,050 1,089 305 656 1,520
‘Wyoming. . 19 8 4 7 400 373 120 102 151 201
Colorado. 100 30 24 46 4,726 4,444 1,795 891 1,958 1,920
New Mexico. - 26 15 3 8 2, 246 1,995 1,183 242 570 1,523
Arizona_ 37 15 9 13 2,007 1,911 815 237 859 1,078
Utah 31 12 5 14 832 734 226 84 424 373
Nevada._ 10 [] 2 2 969 827 175 555 97 832

Pacific__ 8v7 290 150 367 37,_880 33, 606 14, 362 8,101 13,233 20, 669
‘Washington 88 42 20 26 2, 562 2,348 1,130 748 470 2,157
Oregon 73 30 10 33 2,124 2,000 1,073 138 789 1,150
Califormia. . 646 218 120 308 33,194 29, 348 12,159 5,215 11,974 17,362

Outlyng areas. _ 239 102 63 74 12,764 11,035 5,738 2,284 3,013 9,945
Alaska 14 8 2 4 657 549 316 50 183 517
Hawan 105 28 46 31 3,383 3,080 068 1,078 1,058 2,616
Puerto Rico 117 63 15 39 8,510 7,239 4 340 1,156 1,743 6 608
Virgm Islands. 3 3 0 0 204 148 116 0 32 204

1 The States are grouped according to the method used by the Bureau of the Census, U S Department of Commerce
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Table 16.—Industrial Distribution of Collective-Bargaining
Elections, Fiscal Year 1961

Number of elections
In which repre- Valid
Industrial group # sentation nghts | In which | Elgible | votes
were won by— | no repre voters cast
Total sentative
was
AFL~ | Unaffil- | chosen
CI0 1ated
affiliates | umons
Total - 6,364 2,170 1,393 2,701 | 450,930 403, 310
Manufacturing. - 3,739 1,434 697 1,608 | 305,276 277,513
Ordnance and accessories. 5 3 1 1 607 535
Food and kindred products. 865 202 182 2711 388, 052 34,107
Tobacco manufacturers.. ] 2 0 0 2 1,546 1,474
Textile mill products 62 28 8 26 10,320 9, 664
Apparel and other finished products
made from fabrics and similar
materials, 64 22 7 35 5,909 5,380
Lumber and wood products (except
furniture) 177 76 27 74 11, 366 10,172
Furniture and fixtures. e occeea-.. 136 57 15 64 9 819 8 954
Paper and allied produetS....o——-.__.. 175 7 37 61 19, 497 17,016
Pnnting, publishing, and allied
industries. 216 89 61 68 5, 926 5 48
Chemicals and allied products. .......| 279 100 56 123 21, 683 20,041
Products of petroleum and coal-- | 59 29 13 17 7,615 7,148
Rubber produets. - ..onuaeeooooan | 120 43 20 57 8, 050 7,457
Leather and leather products. - | 47 19 2 26 11,877 10, 801
Stone, clay, and glass products. 208 77 40 91 12,754 11, 760
Primary metal industries._ _....caca..| 225 92 42 01 19,233 15,843
Fabricated metal products (eacept
machinery and transportation
equipment) 395 166 52 177 24,131 22, 452
Machinery (except electrical) ... 324 120 34 170 30,211 28,230
Electrical machinery, equipment,
and supplies 251 63 45 113 39,008 35,211
Transportation equipment.___... ._._ 171 1 32 68 14, 895 13,373
Professional, scientific, and con
ling 1nstruments. __ S 56 27 5 24 4,800 4,150
Miscellaneous manufacturing. --- 112 43 18 51 8,179 7,497
Agriculture, forestry, and fisheries...._... 2 2 0 0 30 25
Mining ) 7 14 2% 32| 7% 6,668
Metal mining. 20 6 6 8 4,802 4,286
Coal mining 25 1} 11 14 921 859
Crude petroleum and natural gas
production 3 1 1 1 62 56
Nonmetallic mining and quarrying. .. 23 7 7 9 1,576 1,465
Construction. . 153 63 34 56 4,748 3,770
‘Wholesale trade. 626 128 221 277 15, 996 14 505
Retall trade 818 271 129 418 32,825 27,810
Finance, insurance, and real estate........ 21 7 5 9 1,083 997
Transportation, communication, and
other public utalities. 624 140 228 258 65, 510 86, 015
Local passenier 85 8 10 67 19, 583 15,403
freight,
340 35 101 123 7,190 6 574
31 18 [ 7 4,258 3,829
19 6 4 9 1,315 1,166
79 42 3 34 27,017 23,634
61 31 12 18 6,167 5,400
Services. 300 111 56 133 18,101 15,919

1 Source Standard Industrial Classification, Division of Statistical Standards, U 8 Bureau of the
Budget, Washington 1957

-
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Table 18.—Injunction Litigation Under Sec. 10(j) and (1),

Fiscal Year 1961

Number of | Number of | Number of | Oases settled, withdrawn,
Proceedings cases  [applications|applications| dismissed, inactive, pend-
{nstituted | granted denfed ing, etc
Under sec 10())
a) Against unions._ .o 1 1 0
Agalnst employers...c.cec.aaa. 0 0 0
Under sec 10(1) 256 170 213 | 71 settled s
3 withdrawn
2 issed
91 alleged illegal activity
suspended
14 peudgl.;l
Total... 256 71 13 | 181

1 8ix injunctions were granted In fiscal 1961 on petitions instituted in the x;lrlor fiscal year
or fiscal year
B: fiscal 1961

1 Two injunctions were denied In fiscal 1961 on petitions filed in the

3 One petition pending at the end of the prior fiscal year was settled

Table 19.—Litigation for Enforcement or Review of Board
Orders, July 1, 1960-June 30, 1961, and July 5, 1935—June

July 1, 1960~ July 5, 1935—
June 30, 1961 June 30, 1961
Number | Percent | Number | Percent
Cases decided by U 8 courts of appeals. 148 100 0 2,129 100 0
Board orders enforced in full. as 439 1,228 57 7
Board orders enlorced with modification_____--__-2Z721700 35 237 436 205
Remanded to Board.- 13 88 3 34
Board orders partinlly enforced and partially remanded.... 4 27 19 9
Board orders set aside..... 31 209 3713 175
Cases decided by U 8 Supreme Court. 10 100 0 134 100 0
Board orders enforced in fall__ 2 200 82 a1 2
Board orders enforced with modification.__.____-2Z_2 7 ————— 1 100 13 97
Board orders set aside. 4 400 24 17 9
Remanded to Board 1 100 3 22
Remanded to court of appeals 2 20 9 67
Board’s request for remand or modification of enforcement

order d 0 0 1 8
Contempt case , remanded to court of appeals. cacrmamenmaen- 0 0 1 8
Contempt case enforced 0 [] 1 7
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Table 20.—Record of 10(1) and 10(j) Injunctions Litigated
During Fiscal Year 1961

Disposition of injunctions
Case No Name of complainant Name of union P fnj
Granted |Denled|Pending
8B (A)
Elegente Brldals, Inc & | Ladles Garment Workers, X
O g In Local 148
............... Teamsters, Local 348*___.___.| X
TS H | Tonm Rowns Palntlng & Deo- | Palnters, Local 249 X
orating
8(h)(4$)(B)
Allentown Supply Corp . .. Plumbers, Local 670 . ... X
Anderson Company ........ IB , Local 59 X
Babeock Company ........ Plumbexs, Local 519 ....... X
Board of Harl Gommls- Longshoremen’s & its Loeal P G I,
sioners et al 1694
C?G_let%n Bros, Peter A | Operating Engineers_...._._ X
euffer
Carolina Lumber Co . Teemsteu, Local 505* X
Carter Electric Co._... BE W Local 613 X
Cleveland Construction I B , Local 861 & Lo~ |..._.... X
Corp & Elco Electrie, tnyette Bulldlng & Gon-
Inc struction Trades Counct®
Consumels Ald,Inc otal... | IBE W, Local 134 .... .. X
Digangl Elgctrical Services..| IB E ‘W, Local 3 ef al. X | ceemean
28-0(}78. [ Dréa e & Harrls Trucking | Teamstoers, Local 83%_.__._. X |eemeee
15-CC-134......_. Elco Electric, Inc. . _aceue.. IBE W, Local 861 a..... X
24-CC-07 ... E} Impareial, In¢ .......... Teamstexs. Loca] 901*....... X
18-CC-82-84-85 . Ge!::r]el Development Co | Painters, Local 1324......... X
23-CC-97. ...... Ger:ealiel Stecl Erection Co | Ironworhers, Local 84. X
e
20-CC-234. __.__ Great Western Broadcasting | Television & Rndlo Artists, X Jeeomeeee
Corp Amer Fed
2-CC-628... H K Electrle Co..oeune---- | IBEW, Locel 3 X
2-CC-618 lIeI:dcmft Xnitwear Co, Ln]:t:iles1 ?érment ‘Workers, X
oca]
21-CO-428 Walter Holm & Oompen ---| Teamsters, Local 630, X
CC-82. Houston Armored Car Plant Gueni Workers U of X |eaemeee-
6-CC-241 _..... Indtu:]trlal Electric Service | I B E W Locel 712etal.... X |ee aee-
e
21-CC-353 ..... Keith Riggs Plumbing & | Plumbers, Local 741 & X
Heating Palnters, Local 596
6-CC-238. ...... 8 M Kisner & BonS....__. Sl;%?)tmetal Workers, Local X
17-CC-127. ..... Layne Western Co - Og;;{atlng Englneers, Local X
12-CC-123.. B ........... IBE W, Local 766_ ... X
Mldd.le Sout Broadcasting | IB E W Local 662 ._..... X
23-CC-O1. ...... E Frenk Munzny...ceeee. Painters, Local 1778 X
12;1%0-115-117- Otis Steel Erectlon. Ine..... Ironworkers, Local 272 et al X
12-00-162. ... WE OWED aocmmamcenaena| Painters, Local 365......_... X
2-CC-614__.._.._ Publmhers' A of New | New York Mallers’ Union X
York C No 6 ITU
4 CC-168. ...... Leonard Shaffer Co, Inc, | Hotel & Restaurant Em P S PO
et a ployees, Local 568
28-CC-72-78 .... thp—!%l‘;‘f Sltores. Ine, Pig | Plumbers, Local 142_ .__.... X
gle: EElY
17-0C-122........ Sl:lb e;- H%ting & Alrcondi- | Sheetmetal Workers, Local 3 X
onin
16-0C-101. Stephene CompaAny. -cceea- Teamsters, Local 886* X
4-00-151 _.. Sterhing Wire uets Oo .| Teamsters Local 107% - X
10-00—463 ... Joseph R Walker Company Palnten Local 388 cacaane-o- X
12-00-112.._.. Tampa 8and & Material Co | 1 B E W, Local 2017 et al . X
3-0C-130 ...... Watson Warehouse, Ine..... Pl:nt Ig:;‘lr% z&’orkors U of X
1]

See footnote at end of table
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Table 20.—Record of 10(1) and 10(j) Injunctions Litigated
During Fiscal Year 1961—Continued

Dispositfon of injunctions
Case No Name of complainant Name of union
Granted |Denied|Pending
8N (D)
2-0D-195 ....... Arbo; t & Bastian, Inc _..| Teamsters Local 707* _____. X (R
6-OD-122.._._..| F P Badolato & Son... Oggmtlng Engineers, Local X
27-CD-25 _. Brown-Schregpermnn & Co.| Carpenters, Local 55 ___... D G A
7-CD-38 .. Dowd Chair Rental & Sales, | Teamsters, Local 248°%. ... X
5-CD-86 __ ..... Eé Dixponl: De Nemours & Shg;)ctmetnl Workers, Local X
14-CD-112 Glgbe Democrat Publishing | Stago Employees, Local 774. b S PO
14-CD-103. . ._..| Illinois Power Com any --| Plumbers, Local 553_. ._.._. X |eameanen
2-0D-196. - - ....| New York Times Co....._.. Ne;t}’ork Mailers, Local 6 X |eeeeene
4-CD-51.. Northern Metal Company..| Longshoremen, Local 1291... X
7-0D-48. Pcix;t ngon Sulphite & | Carpenters,etal .ooeeeeen X
aper
2-0D-216 ... Precre s 0y INCamenacnccmcacen Lathers, Local 46 ... - X
2-OD-189.. .... Prel‘nbrlcated COoncrete, Inc.| Lathers, Local 46 ........... X
22-0OD-54-......| Bchwerman Co of Pa, Ine - Ogtzsgutmg Engmeers, Local X
21-0D-100.. - _...| Todd Shipyards, Corp......| Manne Engmeer< Baneficial X
Assn et al

8(®) D (A)(B)
15~CC-124....... Baltimore Contractors, Inc. | Operating Engineers, Local p.9
15-CC-121....... Ford, Bacon & Davis Con- | Building & Trades Couneil X

struction Co of Monroe
27~-CO-65. -..... Edna Coal Co etal ........ Mine Workers, Dist 50*.... X
21-CO—414.......| Interstate Employers Ine¢. .. Hodalca.rriers, Local 1184 D S S
et
2-CC-623 ...... Johns Bargain Stores Corp.. Blzx[lidln% goornce Employees, X
ca

18-00-08 ....... ‘Wels Builders, In¢ ..o....- Oarpenters, Local 1332 et al X

8(0) () (A)(D)
15-CC-133 ..... BlIr;‘nlngs Construction Co , | Plumbers, Local 80_. . oooo|-——cncueee X

c

()X (B)(D)
1260 0-119, 12- | Erectors of Florida, Ine..... Ironworkers, Local 272_.___. X
"6%0-3]925' 17- | Ets-Hokin & Galvan, In¢...| Operating Engineers, Local X
4-88—_%24, 4- Lanoe Roofing Co.coancuen-. Roofers, Local 30. X
ma%n-oo,zz- Mechanlcnl Contractors Ogg;atlng Engineers, Local X
2‘3—00—120, 22- Nichols Electrle [0, MR- Operating Engineers, Local X
19-00—146, 19~ J Duane Vanct..eeecmcaanune Longshommen & Ware- X ecocomma

OD- housemen’s Local 19 *
5-00-124, 5 Arthur Vennerl Co_ .._.... Plumbers, Local 5 X
ODb-42
SOYUNA(BX(D)
21-00-386, 21- | Hillsbro Newspaper Print- | Typographical Union, Lo X
CD-84 ing Co et al cal 9
8 (N (4)
20-CP-32 Associated General Con | Tunnel & Rock Workers N' X
tractors Calif Obapter ot al *

See footnote at end of table
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Table 20.—Record of 10(1) and 10(j) Injunctions Litigated
During Fiscal Year 1961—Continued
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Disposition of injunctions
Case No Name of complainant Name of union
QGranted |Denied|Pending
8 (B)
13-CP-15 Bachman Furnltnre Go ..... Teamsters, Local 200* X
1-CP-22. - - -.-..| Biinstrubs Village & Griil | Hotel & Restaurant Em X
Inc ployees et al
5-0OP-10_cccc..f Irvins, IN@ - aeenea.l) Retail Clerks, Local 692. .... X
21-OP-36. - - --..| Islander Restaurant ......... Horlal & Restaurant Em- X e
0,
23-CP-4.---.-_.| Jolners, In¢..ocooe_.__ Pflnters Local 130 X
14-CP-14. - - .-..| National ¥ood Stores. Retall Clerks, Local 219..... . G P
10-CP-10 wcecmn- ears Roebuck & Co..... Retall Glerks Locnl 1207 e oaaea e ee X
3-CP-16 .-- Waoodward Motors, Inc......] Teamsters, Local 182°___-2" X femeea-e
19-0OP-11........} Hested Btores COaeenm..... Re#téaﬂ Clerks, Loml Unjon |.......... X
8®(N(C)
4-0P-20__...-__| Atlantic Maintenance Co...| Phila Window Cleaners & [._.._...._ X
Malnte&;«lze Workers
21-CP-4 ... Blirker Bros Corp & Qolds, Rgr.aﬂ Clerks, Locnls 770 & X
2-CP-82 caeeemmt B%r::rd Crérsml dba Al | Ladies Garment Worken - X
I
4-COP-20 ceceeo Best ‘\rIm'lEets, InC.-cacencan Retail Clerks, Locnl 1357.... X |eemmeea-
14-CP-10.....-. Oharh? s Car Wash & | Teamsters, Local 61 X
2-CP-80_ . -..-.- Charles & Roberts of Rego | Barbers & Hauwrdressers, X
Park Local 1045
Claude Evorett Construe- | Building & Construetion X
tion Co Trades Council
Fanelli Ford Sales, Inc ..... Al;ot.gmoblle Workoers, Local X
2-CP-6)cceramae Goldleaf Sales Corp.-auo-.- Teamsters, Local 456* X
21-CP-T-ccemcmen Keith Riggs Plumbing & | Plumbers, Local 741._...... X
Heating Contractors
8(0) () (4) & (N(O)
17-CC-123 ...... S!}erwood Construction Co , Ollxgi-ntmg Engincers, Local X e
ne
81 () (A)(B) & ()(C)
28-CC-80 ... Colson & Stevens Construc | Hod Carrlers, Local 383 et al_ X |eawe -u-
tion Co
8B4 (A)(B) & 8(e)
9-CC-288, Cardinal Industries, In¢ . __| Carpenters, Ohio Valley X [emememen
9-CE-6 Dist Council
14-CC-172, Drive Thru Dairy, Inc......| Teamsters, Local 803°.._.... X [eeeen s
E-7
20&‘68_247, Sunrise Transportation Co..| Teamsters, Local 484*___ ___|.._____.__ X
E-
8(e)
14-CE-1.. ceeee Greater 8t Lows Automo- | Teamsters, Local 618* & X
tive Trimmers Assn Machinists Dist #9
8(0) (4)(B) & 8(e)
13-CCO-254, Milwaukee Cheese Co..___.| Teamsters, Local 200*_...___| _____. - - X
13~CE-5.
HA)
8(0)(9)
2-0B-3117-..cuou Angrtiw Catapano Co, Inc | Hod Carriers, Local 147.____ X —— -
ot al

»All unions are affiliated with AFL-CIO except those indicated by an astetisk

O



