
TWENTY-SIXTH

ANNUAL REPORT



TWENTY- SIXTH

ANNUAL REPORT

1
	

OF THE

NATIONAL LABOR

RELATIONS BOARD

FOR THE FISCAL YEAR

ENDED JUNE 30

1961

UNITED STATES GOVERNMENT PRINTING OFFICE
WASHINGTON, D C • 1962

For sale by the Superintendent of Documents, U S Government Printing Office
Washington 25. DC - Price 70 cents (paper)



_



NATIONAL LABOR RELATIONS BOARD

Members of the Board

FRANK W McCuLLocu, Chasrman
PHILIP RAI RODGERS	 BOYD LEEDOM
JOHN H FANNING 	 GERALD A BROWN

ri:Chtef Counsel to Board Members

ARNOLD CADMAN
STANLEY R STRAUSS 	 HARRY H RUSKIN
WILLIAM C BAISINGER 	 RALPH WINKLER

OGDEN W FIELDS, Ezecutive Sem etary
WILLIAM FELDESMAN, ROliCtiOr

GEORGE BOKAT, Chief Ti tal Ewaminer '
Tnomns W Mrr.t.r.a, Jr , Dn actor of Information

Office of the General Counsel

STUART ROTHMAN, General Counsel

H STEPHAN GORDON 2
	

DOMINICK L MANOLI
Assoctate General Counsel

	
Associate Gene, al Counsel

Division of Opel ations 	 Dtvlston of Law
CLARENCE S WRIGHT, Di; actor, Division of Administration

1 Appointed Dec 1, 1961, to succeed William It Ringer
2 Appointed Oct 15, 1961, to succeed Harold X Summers

III



_



LETTER OF TRANSMITTAL

NATIONAL LABOR RELATIONS BOARD,
Washangton,D C ,January 10.1962

SIR As pi ovided m section 3(c) of the Labor Management Rela-
tions Act, 1947, I submit herewith the Twenty-sixth Annual Repoit
of the National Labor Relations Board for the fiscal year ended
June 30, 1961, and, under separate cover, lists containing the cases
heard and decided by the Board during this fiscal year, and the names,
salaries, and duties of all employees and officers in the employ oi under
the supervision of the Board

Respectfully submitted
FRANK W McCur.tockr, Chairman

THE PRESIDENT OF THE UNITED STATES
THE PRESIDENT OF THE SENATE
THE SPEAKER OF THE HOUSE OF REPRESENTATIVES

1Vash,ington, D C
V
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Operations in Fiscal Year 1961
For 26 years the National Labor Relations Board has administered

the National Labor Relations Act
The act has been amended, the agency has been altered, but the

primary objective—to protect the public interest by sustaining stabil-
ity of labor-management relations—has remained constant

Today the Board is a focal point for contending forces in the
economic life of the Nation There are 1,820 full-time Board em-
ployees, including some 1,150 in 28 regional offices The number em-
ployed is noteworthy when compared to the 53 that made up the
original Washington staff, and the 62 others in 21 field offices

At the end of fiscal year 1961, the Board was composed of Chair-
man Frank W McCulloch of Illinois and Members Philip Ray
Rodgers of Maryland, Boyd Leedom of South Dakota, John H
Fanning of Rhode Island, and Gerald A Brown of California
President John F Kennedy filled two vacancies by appomtmg Mr
McCulloch and Mr Brown, and at the same time designated Mr
McCulloch as Chairman Mr Stuart Rothman, of Mmnesota,
the General Counsel

1. Important Events
In fiscal 1961, the National Labor Relations Board delegated its

decisional powers with respect to employee collective bargaining
election cases to its 28 regional directors This was a new procedural
step—and one of the most important in Board history—made pos-
sible by the 1959 amendments to the act The principal effect of
this delegation was to permit regional directors to decide in their
regions election cases that before the 1959 amendments had been
ruled on only by the five-man Board in Washington

This delegation includes decisions as to whether a question con-
cerning representation exists, determination of appropriate bargain-
ing unit, directions of elections to determine whether employees wish
union representation for collective-bargaining purposes, and rulings
on other matters such as challenged ballots and objections to elections

1



2	 Twenty-sixth Annual Report of the National Labor Relations Board

Announcing the delegation, Chairman McCulloch said
This delegation of decision making and other powers by the Board to its

iegional directors promises to be one of the most far-reaching steps the Board
has ever taken with respect to its election cases It should provide a major
speedup in NLRB case handling in line with the policy of President Kennedy
for the independent regulatory agencies

Actions taken by regional directors under the delegation are final,
subject to discretionary review by the Board in Washington on re-
stricted grounds The Board's delegation covers not only employee
petitions to select collective-bargammg representatives, but also em-
ployer petitions questioning representation, employee petitions
to decertify unions, and petitions to rescind union-security
authorizations

In the delegation the Board provided that review of regional di-
rectors' decisions could be sought on these four grounds

1 Where a substantial question of law or policy is raised be-
cause of (a) the absence of, or (b) the departure from, officially
reported precedent

2 Where a regional director's decision on a substantial factual
issue is clearly eironeous, and such error pi ejudicially affects the
rights of a party

3 Where the conduct of the hearing m an election case or
any ruling made in connection with the proceeding has resulted in
prejudicial error

4 Where there are compelling reasons for reconsideration of an
important Board rule or policy

The significance vf this delegation was confirmed when the regional
directors disposed of the first 52 cases in an average of 31 days from
filing to direction of election In the previous 6 months 1,055 cases
were processed, from filing m the regions to decision by the Board in
Washington, in an average of 113 days

During fiscal 1961, the National Labor Relations Board moved its
entire Washington staff into a new office building at 1717 Pennsylvania
Avenue Previously the staff was housed in two widely separated
locations The move to a single headquarters building was made to
aid the agency in carrying out increased responsibilities brought about
by a greater workload and the 1959 amendments to the act To
serve the public better, the Board also established a new regional
office at Albuquerque, New Mexico, and raised the subregional
office at Denver to the status of regional office

In dealing with the major aspects of the 1959 amendments, the
Board heard oral argument and rendered decisions in cases dealing
with recognition and organizational picketing, "hot caigo" contracts,
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and secondary boycotts Additionally, the Board issued landmaik
decisions in cases in other significant areas

One outstanding case of international interest arose out of a mari-
time controversy over the campaign by American sea unions to
organize crews of domestically owned, foreign registry ships The
Board decided that the National Labor Relations Act applies to Amer-
ican-owned ships flying foreign flags manned by nonresident, alien
crews, operating iegularly from U S harbors in this decision the
Board majority relied upon a Supreme Court decision which set forth
guidelines in determining the application of domestic statutes with
general jurisdictional provisions to shipping operations having for-
eign aspects

A noteworthy fiscal 1961 decision was issued in the United Auto
Workers-Kohler Co case This was one of the longest and most
extensively litigated cases in the history of the Board Charges of
unfair labor practices were filed by the union against the company
following a strike by Local 833 of the UAW thatbegan Apt il 5, 1954

The written record in this case, compiled in hearings conducted at
intervals over 4 years, formed a stack of documents 16 feet high The
transcript consisted of more than 20,000 pages. There were 1,900
exhibits

In its decision, the Board directed the Kohler Co to bargain col-
lectively with Local 833 The Board held that Kohler had failed to
bargain in good faith with the UAW by a series of unfair labor
practices after a 54-day shutdown of the company plant

In this same decision the Board found that 77 employees had been
legally discharged for unlawful activities on the picket lines and at
the homes of nonstriking employees

In a major fiscal 1961 decision, the Board unanimously declmed to
nal row the scope of the 1959 Landrum-Griffin amendments' ban on
secondary boycotts The Board held that secondary employers af-
fected by boycott picketing of multemployer construction sites are
"in commerce" within the meaning of the 1959 amendments

The Board made clear that it would not construe the 1959 amend-
ments in a manner that would allow jurisdictional exclusions to legal-
ize secondary boycotts against smaller concerns Instead, it held it.
will decide future secondary boycott cases on a broad interpretation of
the new statutory language of "industry affecting commerce" and
"in commerce" to "fulfill the manifest congressional purpose to give
the widest coverage to secondary boycott provisions"

Congress plainly, the Board said, intended to tighten its prohibi-
tion of boycott efforts directed against any employer not directly
involved in a labor dispute to induce him to cease doing business with
the employer in the primary labor dispute

616401-62-2
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A Board record was established in the collection by the regional
offices, under supervision of General Counsel Rothman, of backpay
the amount of $1,508,900 for employees discharged or laid off because
of their union activities These fiscal 1961 collections were up 32
percent from the $1,139,810 collected in the previous fiscal year and
the number of employees offered reinstatement after illegal discharge
was neatly doubled The 1961 collection represents an increase of 98
percent over the $761,933 collected in fiscal 1958 and an increase of
almost 68 pet cent over the $900,110 collected in fiscal 1959

General Counsel Rothman reported that 2,662 unfair labor practice
cases were closed in fiscal year 1961 through voluntary agreement of
the patties involved This was an increase of 170 percent since fiscal
1958 and was the greatest number of such settlements in NLRB his-
tory, except for one year, 1938

Chart No 1
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In commenting on this, Mr Rothman said "Voluntary and honor-
able settlement, uncoeiced by anyone in any way, is an important part
of the picture of relieving the administrative and judicial processes
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of unnecessary litigation and giving it more time to do better the
remaining part of the job"

After 26 yea' s the Board continues to have pressing problems
This was noted in a statement by Chairman McCulloch befoie the
United States Senate Subcommittee on Administrative Practice and
Procedute concerning S 1734 (to amend sections 7 and 8 of the Ad-
ministrative Procedure Act) when the Chairman stated

The notorious and chronic pioblem of delay is the source of greatest ag-
gravation to the Board It is by all odds the ground for most of the criticism
and complaints against the Boaid

As a result of the inevitable delay resulting from the constantly increasing
caseload (unfair labor practice case filings more than doubled in the last 5
years—from 5,506 in fiscal 1957 to 12,132 in fiscal 1961) it is not surprising that
the backlog of contested cases at the Board has also mounted by leaps and
bounds The figures for unfair labor practice cases at the Board level un-
decided at the end of the last 8 fiscal years make this point quite clearly

Unfair Labor Practice Oases on. Hand End of Ftecal Year
Year Oasee
1959 	 196
1960 	 312
1961 	 443

In the latter part of fiscal 1961, Hon Roman C Pucinski, of Illinois,
was named Chairman of the Ad Hoc Subcommittee, Committee on
Education and Labor, House of Representatives, to study the opera-
tions, practices, and procedures of the National Labor Relations
Board Hearings were conducted at intervals during a period of 8
weeks

On August 27, 1960, the National Labor Relations Board observed
the 25th anniveisary of its establishment An anniversary dinner
was attended by moie than 800 persons

During 1961, President John F Kennedy submitted to Congress
Reorganization Plan No 5, which had unanimous Board support
The purpose of Plan No 5 NI, as to piovide speediet processing of un-
fair labor practice cases by delegating decisional functions to the
Board's trial examiners, subject to the provisions of section 7(a) of the
Administrative Procedure Act However, Plan No 5 reserved to
the Board the right to ieview any such delegated action or decision
upon the motion of two or moi e Board Members, either on their own
initiative or in iesponse to a request for review by a party or inter-
venor Plan No 5 was rejected by a House vote

2. Highlights of Agency Activities

Fiscal 1961 brought an expansion in NLRB activities in many areas
of operation The agency was able to process a greater volume of
cases on an acc,elei ated schedule
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The National Labor Relations Board increased the number of cases
brought to a close at all stages during the yeai In the past 12-month
period, a record 22,405 cases were closed

Chart No 2

CASES
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'1'lle 22,691 new cases filed leptesented a 5-pel cent inctease o‘ et the
pievious yeal These new cases consisted of 12,132 cha ges of tinfoit
lithoi ptactices filed, an met ease of 7 percent, 10,559 repiesentat loll
election cases, an inci ease of 4 peicent The 51 'quests fo conduct
union-shop deautholiza bon polls (UD cases) t eptesent ed a 28-pei cei t
'net ease

In fiscal 1961 a total of 3,746 cases of all types N. ent to decision by
the Board Members, 2,640 of these decisions were issued in representa-
tion cases, an alltime high An additional 52 decisions were issued in
lepresentation cases by iegtonal directois A total of 1,106 unfair
labor practice cases were biought to Boaad decision

•



Operations in Fiscal Year 1961
	 7

Chart No 3
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The 3,798 cases that went to decision actually iesulted in 3,103
decisions This was an increase of 33 decisions over fiscal 1960 Of
this number, the 1,106 unfair labor practice cases resulted in 636 such
type decisions, or an increase of 10 over the number issued in fiscal
1960,  the 2,692 representation cases going to decision resulted in
2,467 such type decisions oi an increase of 23 decisions over the num-
ber issued in fiscal 1960 While the technical "case" fignres showed
a decline, the basic "decision" figures followed the pattern of a steadily
rising workload

The great bulk of cases filed with the NLRB are handled to con-
clusion in various stages without reaching Board Members for their
consideration and decision

Individuals filed almost half of the unfair labor practice charges in
fiscal 1961 Individual filings accounted for 47 percent of the total,
charges by unions 39 percent, and by employers 14 percent
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The year was an outstanding one in several aspects
A Largest number of new cases filed in the 26-year history of

the NLRB-22,691
B Largest number of representation cases filed-10,559
C 12,132 unfair labor practice charges filed, covering a record

number of case situations
D Decisions in 3,254 contested cases disputing the facts or the

law, a new record
E Record total of 12,116 unfair labor practice cases handled

to conclusion—by decision, settlement, withdrawal, or dismissal
F Hearings in all classes of cases numbered 3,983
G 22,405 cases closed, the largest number in NLRB history
H Trial examiner hearings conducted in 1,047 unfair labor

practice cases, and findings and recommendations of remedies
issued in 1,056 cases

I Formal complaints issued by the General Counsel in 1,621
unfair labor practice cases for a total of 1,161 complaints

J Record total of 256 petitions for injunctions-255 mandatory
filings required under the act and 1 discretionary petition, com-
pared with 219 and 5 in fiscal 1960

K More backpay—$1,508,900—recovered for employees, a 32-
percent increase over fiscal 1960

L 2,507 employees offered reinstatement, up 33 percent over
the preceding fiscal year

M 2,662 unfair labor practice charges disposed of by settle-
ment, 19 percent more than in fiscal 1960

To faciliate caN processing and provide increased service to the
public, two new regional offices of the NLRB were established during
the fiscal year, and the legal staffs of the Board Members and the
Office of the General Counsel were augmented The Division of
Trial Examiners reached its greatest strength

Regional offices were created as follows Denver, Color ado, on Octo-
ber 12, 1960, and Albuquerque, New Mexico, on March 28, 1961 Pre-
viously, these cities had been the location of sub' egional or resident
offices The NLRB at the close of fiscal 1961 had 28 regional offices and
2 subregional offices

It is in the regional offices that unfair labor practice charges and
representation petitions are filed The regional office staffs, among
other responsibilities, make case investigations and conduct repre-
sentation elections The heavy majority of these elections are for the
purpose of determining whether employees in appropriate umts shall
have a collective-bargaining representative

Durmg fiscal 1961 NLRB agents supervised 6,595 representation
elections and 15 union-shop deauthorization elections

IMF
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3 Management Improvement Program

The Office of the Gene' al Counsel during the preceding fiscal year,
1960, substantially i educed at all case-handling stages a recoid back-
log of pending cases At the same time the office undei took a com-
prehensive and sustained management drive as the best hope of con-
structive administrative improvement and a means of staying abreast
of an increasing caseload This biought the accomplishment of one
of the maim objectil es of the administrative process—to do the work
currently and well in the face of an evet-inci easing woikload

In fiscal 1961, the Office of the General Counsel inaugurated Opel a-
tion Challenge II This progi am i epresents another step in the con-
tinuing search foi improved methods of solving everyday pioblems
and the expeditious handling of novel situations as they arise

Chart No 4
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Chart No 5
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The total caseload of the Board and the General Counsel's office
in fiscal 1961 was the greatest in the agency's history 22,691 cases
Case intake (unfair labor practice charges and election petitions filed)
has been steadily rising in recent years Unfair labor practice charges
rose horn 9,260 in fiscal yea 1958 to 12,132 in fiscal 1961, an increase
of 31 percent Petitions for election increased from 7,488 in fiscal
1958 to 10,559 in fiscal 1961, an inct ease of 41 percent

The time required fot tegional investigation of unfair labor practice
cases, reduced the previous year, continued at a reduced level in fiscal
1961 In both fiscal years 1960 and 1961, with but few exceptions,
charges were investigated and determinations made within 30 days of
filing as to whether complaints should issue
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Chart No 6
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The average number of cases pending under investigation from
month to month dropped fi om a high of 2,286 in fiscal 1959 to 998
in fiscal 1961 This reduction put case handling on a curl ent basis
since unfair labor practice case intake now avei ages a thousand per
month

In the past, with excessive backlogs, case investigations often did
not start for 60 to 90 days TodaS, an investigation is begun in every
instance within 7 days

The average time iequired to moceed horn filing of charge to
issuance of a complaint in fiscal 1961 was 45 days This represents a
61-percent reduction from fiscal 1958 when the average time required
was 116 days This time could be shortened, but a 15-day precom-
plaint peliod is included to give the contesting pai ties an opportunity
to settle the case voluntarily without invoking fot mal p1 ocesses
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Chart No 7

TIME REQUIRED TO PROCESS
ULP CASES

The total time i equned to proceed nom the filing of charge to close
of hearing before a trial examiner in fiscal 1961 was an average of 87
days, a reduction of 45 percent from the 159 days required in fiscal
1958 The time goal for this phase of regional case handling is 90
days Success in meeting this objective, in large part, depends upon
the receipt of an early hearing date from the Division of Trial Ex-
aminers With the trial examiner's cooperation, the spread m the
calendar of hearing dates was reduced from 14 weeks to approximately
6 or 7 weeks

In 1958 the average case submitted to Washington for advice did
not return to the region for 30 days In fiscal 1961, Washington
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Chart No 8

advice action iequired an avei age of only 11 days The time ob-
jective is 10 days All cases with statutory priority NI eie handled
in a much shorter pet iod than 10 days

Appeals from regional directors' dismissals of charges also are proc-
essed in substantially less time today than in 1958- In that year, the
average case was in Waslungton 75 days before final action was Laken
In fiscal 1961, the avei age appeals case was processed in approximately
15 days

The time required to process repiesentation cases has been reduced
in recent years In 1958, hearing closed in an average of 28 days after
filing of the petition In fiscal 1960 and again in fiscal 1961 the time
required was 24 days
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Notozmoithy in this connection has been the reduction in the time
iequired to pioduce the iegional directoi's ieport on objections and
challenges to elections From 63 days in fiscal 1958, the avei age time
imputed to pi oduce the regional dilectoi's leport di opped ovei 50
percent to a low of 30 days in fiscal 1961 As of June 30, 1961, them
were only thiee cases delayed beyond the time goal of 35 days

In fiscal 1960 and 1961, emphasis was placed upon incieasing
pionipt and voluntaiy compliance with decisions of the Board and
the courts on a fair and reasonable basis To achieN e this end, the
compliance function was decentralized to the zegions In each re-
gional office a compliance officer was appointed and a compliance
unit was established

Reasonable and flexible operational schedules foi the processing of
compliance cases were established This program was placed in op-
elation in fiscal 1961, and within a few months showed improved
performance m this field In Februaiy 1961, 140 cases were lepoi ted
"overage" In June 1961 the figure had declined to 42, a ieduction
of 70 percent in a space of 5 months

Chart No 9
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Piogiess in compliance is best reflected in the amount of backpay
paid by respondents and the number of disciiminatees offered le-
instatement The total amount collected in fiscal 1961 .e as $1,508,900,
all increase of some $369,000 ovei the 1960 high of $1,139,810 The
nuinbei of employees offeied leinstatement in 1961 totaled 2,507, as
opposed to 1,885 for fiscal 1960

Over the past 4 years, the numbei of unfan laboi piactiLe eases
disposed of by settlement agieement has mole than doubled The
rise is significant in the light of an increased intake of 31 percent

Chart No 10

In fiscal 1961, 1,161 complaints were issued, a 115-percent increase
over fiscal 1958 Fiscal 1960 continues to be the peak complaint
year, caused in part by meeting and reducing the then-existing case
backlog Impoitantly, in fiscal 1961, the significant rise in the num-
ber of voluntary settlements in the precomplaint period played a pal t
in reducing the number of complaints issued
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The number of elections held in fiscal 1961, 6,610, nearly equaled
the number held in the pievious year—a 46-percent increase over
fiscal 1958 Affiliated and unaffiliated unions won 55 percent of the
elections in which they participated

Chart No 11

The percentage of elections resulting from voluntaiy agreement of
the parties to pioceed to an immediate election has been quite stable
in these past 4 years, fluctuating between 70 and 73 percent

From month to month, the success of cases litigated before trial
examiners and the Board i nns approximately 77 percent, enforcement,
in whole or m part, of Board cases reviewed by the circuit courts ap-
proximately 71 percent, and injunctions granted by the district courts
in cases litigated to final order approximately 88 peic,ent

Fewer cases were won before the trial examiners, the Board, and the
courts m fiscal 1961 than in fiscal 1960 Again, the success of the set-
tlement programs is ieflected here Parties now show a greater will-
ingness to settle cases in which little doubt exists as to the alleged
violations, but still reserve for the Board and the courts cases in-
volvmg novel or complex issues of fact and law
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With respect to 10(1) injunctions granted during the 1958-61 period,
the Office of the General Counsel was sustained in whole or sub-
stantial part by the Board and the courts in approximately 94 per cent
of the decisions

a. Regional Advisory Conferences
During fiscal 1960 the Office of the General Counsel initiated its

program of regional ad% isory conferences patterned after the Federal
judicial conferences Participating in these conferences were labor
and management lawyers, laboi-management specialists, industrial
nelations educatois, and NLRB officials These confer. ences %, ere
continued in fiscal 1961 This idea in Improved communication and
understanding at the regional level has been well received

4. Decisional Activities of the Board
The Board Members issued decisions in 3,798 ,cases of all types

This number included the 52 decisions by regiotal directors Of
these cases, 3,254 wet e brought to the Board on contest over either the
facts or the application of the law, 766 were unfair labor practice
cases, and 2,488 were representation cases The remaining 544 cases
were uncontested, in these, the Board issued orders to which the
parties had consented or made rulings as to conduct of elections held
by agreement of the parties

In the representation cases, the Board directed elections in 2,166
cases Regional directors directed 52 elections and 270 petitions for
elections were dismissed

Of the 766 contested unfair labor practice cases, 543, or 71 percent,
involved charges against employers, 223, or 29 percent, involved
charges against unions The Board found violations in 585 cases, or
76 percent

The Board found violations by employers in 411, or 76 percent of
the 543 cases against employers In these cases, the Board ordered
employers to reinstate a total of 968 employees and to pay backpay to
a total of 1,183 employees Illegal assistance or domination of labor
organizations was found in 53 cases and ordered stopped In 67 cases
the employer was ordered to under take collective bargaining

The Board found violations by unions in 174 cases, or 78 percent of
the 223 cases against unions In 29 of these cases the Board found
illegal secondary boycotts and ordered them halted In 80 cases the
Board ordered unions to cease iequirmg employers to extend illegal
assistance Nineteen other cases involved the illegal discharge of
employees, and backpay was ordered for 82 employees In the case
of 41 of these employees found to be entitled to backpay, the employer,
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who made the illegal discharge, and the union, which caused it, wale
held jointly liable

5. Activities of the General Counsel

The statute gives the General Counsel the sole and independent
responsibility for investigating charges of unfair labot practices, is-
suing complaints and prosecuting cases where his investigatois find
evidence of violation of the act

Also, undet an arrangement between the five-mernbei Board and the
General Counsel, members of the agency's field staff function uncle'.
the General Counsel's supervision in the preliminary investigation of
epresentation and union-shop deauthorization cases In the lattel

capacity, the field staffs in the regional offices have authority to effect
settlements or adjustments in representation and union-shop deauthor-
ization cases and to conduct hearings on the issues involved in con-
tested cases However, most decisions in contested cases of all types
are ultimately made by the five-member Board

Dismissals by regional directors of charges in unfair labor pi actice
cases may be appealed to the General Counsel in Washington Re-
gional directors' dismissals in representation cases may be appealed to
the Board Members

a Representation Cases
The field staff closed 7,738 tepresentation cases during the 1961

fiscal year without necessity of formal decision by the Board Membeis
This comptised 76 percent of the 10,242 reptesentation cases closed by
the agency

Of the repregentation cases closed in the field offices, consent of
parties for holding elections was obtained in 4,706 cases Petitions
were dismissed by the regional directors in 591 cases In 2,438 cases,
the petitions were withdrawn by the filmg parties

b Unfair Labor Practice Cases
The Genetal Counsel's staff in the field offices closed 10,082 unfan

labor practice cases without formal action, and issued complaints in
1,621 cases

Of the 10,082 unfai I labor pi same cases winch the field staff closed
without formal action, 1,651, or 16 percent, were adjusted by vat ious
types of settlements, 3,539, or 35 percent, wete administratively dis-
missed after investigation In the remaining 4,892 cases, ot 49
percent of the cases closed without foimal action, the charges were
withdrawn, in many of these cases, the withdrawals actually reflected
settlement of the matter at issue between the parties

During fiscal 1961, the regional offices issued complaints in 457
cases against unions, and in 1,164 cases against employers
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c. Types of Unfair Labor Practices Charged
The most common chaige against employe] s continued to be that

of illegally disci immating against employees because of then union
activities or because of their lack of union membership Employers
were charged with having engaged in such discrimination in 6,240
cases filed during the 1961 fiscal yea' This was 77 percent of the
8,136 cases filed against employe---

The second most common chtirge against employers as refusal to
bargain in good faith with representatives of then employees This
was alleged in 1,676 cases, or 21 percent of the cases filed against
employers

A major charge against unions was illegal restraint or coercion of
employees in the exercise of their rights to engage in union activity oi
to iefraan from it This was alleged in 2,181 cases, or 55 percent of
the 3,939 cases filed against unions

13iscrimmation agaanst employees because of their lack of union
membership was also alleged in 1,958 cases against ittions, or 50 per-
cent Other major charges against unions alleged secondary boycott
violation in 815 cases, or 21 percent, and refusal to bargain in good
faith in 217 cases, oi 6 percent

d Division of Litigation
The Division of Litigation, which is located in the Washington

Office of the Genei al Counsel, is responsible for the handling of all
court litigation involving the agency—in the Supreme Court, in the
courts of appeals, and in the district courts

During fiscal 1961, the Supreme Court handed down decisions in
10 cases involving Board orders Two Boat d ordeis weie enforced
in full, one enfoiced with modification, four were set aside, one le-
manded to the Board, and two were remanded to the court of appeals

The courts of appeals reviewed 148 Board orders during fiscal 1961
Of these 148 orders, 65 were enforced in full and 35 with modification,
4 were partially enforced and partially remanded to the Board, 13
weie remanded to the Board, 31 orders were set aside

Petitions for injunction in the district court reached an alltime
high for the fourth consecutive yea' Of the 256 petitions filed
during the year, 255 were filed under the mandatory provision, section
10(1), of the act One petition was filed under the discretional),
provision, section 10(j)

During the year, 71 petitions for injunctions were granted, 13 peti-
tions were denied, 167 petitions were settled oi placed on the courts'
inactive docket, and 14 petitions were awaiting action at the end of
the fiscal year

618401-82-3
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6. Division of Trial Examiners
Trial examiners, who conduct hearings m unfair labor practice

cases, held healings in 1,047 cases during fiscal 1961, and issued Intel -
mediate repoits and iecommended oiders in 1,056 cases In fiscal
1961, the trial examiners issued 692 inteimediate ieports, a 21-peic,ent
increase from the 572 intermediate reports issued m fiscal 1960

In 225 unfair labor practice cases which went to foimal healing,
the trial examiners' findings and recommendations were not contested,
these compused 21 peicent of the 1,056 cases in which trial examiners
issued reports In the piec,ecling year, trial examiners' ieports which
were not contested numbered 233, or 19 peicent of the 1,226 cases in
which reports were issued

7. Results of Representation Elections
The Board conducted a total of 6,595 rep esentation elections during

the 1961 fiscal year This was a slight decrease from the 6,617 lepre-
sentation elections conducted m fiscal 1960
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Employees selected collective-bargaining agents in 3,643 of these
elections This figuie represented 55 percent of the elections held
In fiscal 1960, employees selected collective-baigaining agents in 58
percent of elections

In these representation elections, bargammg agents were chosen to
represent units totaling 237,040 employees, or 51 percent of those
eligible to vote This compares with 59 percent in fiscal 1960, and
60 percent in fiscal 1959

Of the 469,294 who were eligible to vote, 89 percent cast valid
ballots

Of the 419,914 employees actually casting valid ballots m Board
representation elections during the year, 248,727, or 59 percent, voted
in favor of representation

Unions affiliated with the Ammican Federation of Labor-Congress
of Industrial Oiganizations won 2,229 of the 4,449 elections in which
they took part This was 50 percent of the elections in which they
participated In 1960, AFL-CIO-affiliated unions won 53 percent
of the elections in which they participated In 1959, the affiliated
unions won 57 pet cent of the elections in wluch they participated

Unaffiliated unions won 1,414 of 2,793 elections in which they
participated This was 51 percent of the elections in which the un-
affiliated unions took part This compared with 52 pet cent in 1960,
and 54 percent in 1959

8 Fiscal Statement
The obligations and expenditures of the National Labor Relations

Board for fiscal year ended June 30, 1961, are as follows
Personnel compensation 	
Personnel benefits 	

$13, 690, 828
998,453

TraNel and transportation of pel sons 	 2 945, 564
Transportation of things 	 80, 979
Communication services 	 470, 045
Rents and utility services 	 575, 649
Printing and rem oduction 	 333, 860
Other services 	 564, 978
Supplies and materials 	 216, 165
Equipment 	 135,949

Total, obligations and expenditures 	 18, 012, 465

I Includes 83,208 for reimbursable personal service costs
2 Includes $1,134 for reimbursable travel expense

These items of expense have always been included in the totals for the annual report
As a matter of reconciliation, the budget document presents the two types of expense
separately, e g, direct obligations and reimbursable obligations
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Jurisdiction of the Board
The Boat d's jurisdiction under the act, as to both representation

pioceedIngs and unfair labor plactIces, extends to all enterprises
whose °pet ations "affect" interstate or foreign commerce l HoweNet,
Congtess and the couits 2 have recognized the Board's discretion to
limit the exercise of its broad statutory jurisdiction to entel prises
whose effect on commerce is, in the Board's opinion, substantial—such
disci etion being subject only to the statutory limitation 8 that juris-
diction may not be declined wheie it would be asserted under the
Boatd's jutisdictional standat ds pievailing on August 1, 1959 The
last general standards established by the Boald pilot to August 1,
1959, and prevailing on that date, were those announced on Octo-
ber 2, 1958

1. Statutory Jurisdiction and Jurisdictional Standards
Befote the Board takes cognizance of a case, it must be shown

first that the Board has legal oi statutory jurisdiction, i e, that the
business operations involved "affect" commerce as iequired by the
act Secondly,..it must also appeal that the business °pet ations meet
the Boa] d's applicable jurisdictional standards During the past
year, the Board reaffirmed its previous ruling 5 that while a mete
showing that the Board's gloss dollar volume standards al e met is
insufficient to establish legal or statutory jurisdiction, no fulthei proof

/ See secs 9(c) and 10(a) of the act Under sec 2(2), the term "employer" does not
Include the United States or in% wholl% owned Government corporation, any Federal
RP ,ICT% e Bank, an State or political subdhision, any nonprofit hospital, an y person subject
to the Railwa y Labor Act, or nn % labor organiration other than a hen acting as an
employer A f ider to the Board s appropriation albo denies the use of its funds "to assist
in organizing agricultural laborers" or in connection with "bargaining units of agricul-
tural laborers' as defined in sec 3(f) of the Fair Labor Standards Act, including employees
engaged in the maintenance and operation of ' mutual/ nonprofit" water systems of which
95 percent of the water is used for farming

2 See Twenty-fifth Annual Report (1960), p 18
*Sec 14(c) (1) of the act
'Press Release (R-576) October 2, 1958 See also Twenty-third Annual Report (1958),

p 8 For hotel and motel standards see also Press Release (It-586) January 11, 1959, and
Floridan Hotel of Tampa, Inc. 124 NLRB 261 (July 30, 1959)

a See Twenty-fifth Annual Report (1960), pp 19-20, and Southwest Hotels, Inc a, 126
NLRB 1151 (1960)

77
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of legal oi statutory jurisdiction is necessaly uhere it is shown that
its "outflow-inflow" standards are met 6 The Boat d noted that an
employet's opelations could satisfy the gloss clonal volume test, and
yet be purely local in chatacter Howevei , no such situation could
arise uncle" the "outflow-inflow" test, since in establishing this stand-
ard the Board had already concluded that when an employe/ s
opelations meet this standard "they substantially affect commetce
within the meaning of the act"

2. Enterprises Subject to Board Jurisdiction

Dining fiscal 1961, the Boaid had oc,casion to deteimme its legal
and discretionary jurisdiction over vessels of foleign tegisti y, its
legal jurisdiction over an entelpiise engaged in seivicing airci. aft
and charting flying service, the applicability of its julisdictional
standards for tiansit systems, communications systems, and office
buildings to various entelprises, and hether it would assett juris-
diction over certain enterprises in the enteitImment, teal estate
btokeiage, and home building fields

a Vessels of Foreign Registry
In West India Fruit and Steamship Company, Inc ;1 the Board was

faced with the dual question as to (1) whethei the act applies to an
American owner's international seabolne operations of a calgo vessel
undei foieign registiy, manned by noniesident foteign nationals, and
operated regularly between the United States and a foreign poi t,
and (2) whether the Boaid should exeicise its julisdiction over such
operation, even if the act does apply

The vessel, cm ned and opeiated by a United States cot poration,
was regularly and exclusively engaged as a cat feiry transporting
cargo in railroad boxcars between Belle Chasse, Louisiana, and
Havana, Cuba, with a crew composed almost entnely of noniesident
Cuban nationals hired in Havana Although opeiating undet Li-
berian registry, it had never been in Liberian waters, and had neve"
earned cargo destined for, cn onginating in, Libelia The Boaid,
two Members dissenting, 8 concluded that the act did apply to the

„shipping operations involved and that it could remedy the unfan
labor practices committed against the clew on the high seas, in fol eign
territotial waters, and in a foreign patt

Rejecting the contention that the Board is without jutisdiction
ove" these operations because of extlateilitorial consideiations, the
Board majonty observed that Congi ess has the powei to i egul ate

• Southern Dolomite, 129 NLRB 1342
• 130 NLRB 343
▪ Members Rodgers and Kimball
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foieign-flag vessels engaged in the foreign commerce of this countly,
and if it chooses to do so, the genei al maritime law, including the
flag-law doctune, must gr% e way to the extent it is in conflict with
such a statute Relying then on the guidelines enunciated by the
Supreme Court in Lauritzen v Larsen° for determining the ap-
plicability of domestic stat utes to shipping °pet ations having foreign
aspects—by "ascertaining and valuing points of contact between the
transactions and the governments whose competing laws are in-
volved"—the majority found that the "substantial continuing foreign
commerce and the Amen can employee' constituted such "contacts'
sufficiently substantial to wariant application of the act

On the question of asserting jurisdiction as a matter of discietion,
the majority rejected the contention that to apply the act to vessels
of Panhbhon 10 legistiy would adveisely affect the defense policies
of the United States by destroying the economic incentive of Amen-
can shipowners to maintain and enlaige the "flag of cons emenee
fleet" It pointed out that to the extent the national defense was
concerned it would be a facto' v, all tinting the exelcise of junsdiction.
not one supporting the contraiy vies, in light of the explessed policy
of Congress that the application of the act is beneficial and desliable
to facilitate the flee flow of commeice and to eliminate the cause
of celtain obstluctions to commelce It noted, moteover, that on
the basis of two decisions issued by the Boaid pilot to August 1,
1959," which have nevei been oveituled °I modified, the Boat d would
assert junsdiction on August 1, 1959, °vet an employe' opeutting
foieign-flag vessels—assuming statutoiy juusdiction—if its annual
gloss income nom its Intel state ot foteign cornmeice was, as here,
$50,000 01 mm 12 Accoi dingly, it held that uncle' the pi oviso to
section 14(c) (1) of the act limiting the Boat d's disc, etion to decline
its exeicise of jurisdiction," it could not iefuse to asseit junsdiction
in this proceeding 14

Shoitly after the close of the fiscal yea!, the Boaid decided to
othet cases in olving its jut. Iscliction ovei foieign-flag vessels and
contentions substantially identical to those mused in the 117e9t hulla

045 US 5711 (1953)
" This term is usually employ ed in referring to Ameiltan owned or contiolled vessels

of Panamanian, Liberian, and Honduran registry which are variously called "flag of con-
venience," or "flag of necessity." or "run anal flag" ships

', Peninsular d Occidental Steamship Co • 120 NLRB 1097 (1058, and H P 0 Serbsce,
Inc, 122 NLRB 894, 395 (1958) See also Twenty third Annual Re port ( 1 953), PP
10-11

" The Board's nonretail standard bee below, p 29
" See above, p 22
14 Similarly, it was noted that if national defense is, as maintained, substantially In

volved, the Board could not decline jurisdiction, as on August 1, 1959, the Board would
assert Jurisdiction oier'	 enterprises 	 whose operations wont a substantial impact
on national defense" Ready limed Conelete gC Hatenals, Inc, 122 NLRB 318 (1958)
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case Both concerned the operation of Caribbean cruise ships under
foreign registry with clews composed pi 'manly of nonresident aliens
These vessels °pet ated regularly between Miami, Florida, where the
passengers weie taken aboard and retuined, and various foreign ports,
but never in the waters of the countaies of their iegistry In one
case," a ship under Liberian registry was owned by a Libman corpo-
iation, chartered baieboat to anothet Liberian corporation, and oper-
ated under time subchartei by an American col poi ation which had
oiganized, and still owned, both Libman corporations The Board,
one Member dissenting," found the situation substantially the same
as that in West India, above, and asserted jurisdiction It noted that
the -.4melican corporation had full cont. ol of the vessel, was its
beneficial owner and the employer of the crew, and that "the foreign
incorporation of the nominal ownet and opeiator of a vessel [could
not] bar the jurisdiction of the Act over an operation otherwise
within the coverage of its provisions"

In the other case," a ship of Panamanian iegiktiy was owned and
°pet ated by a Panamanian col potation, which had conti acted to have
an Ametican cot poration act as its exclusive agent in the United
States to handle matters concerning passengers and cal go, the sale of
passenger tickets and sales promotion, i epairs and piovisiomng of
the ship, and related matters The Panamanian owner-operator
tetamed direct control over hit ing and othei dealings with shipboard
pet sonnel, and determined what voyages to make But the business
of the vessel was handled mainly out of the office of the American
cot potation in Miami, Florida, where the vessel was pi imatily berthed
and her voyages begun and terminated The vessel's gloss annual
earnings were about $700,000, some 95 percent of its ptthsengers and
about 85 percent of its cargo originating in the United States
Futther, about 95 percent of its annual expenditures of about $200,000
weie made in the United States The Board majority 18 found that
both corporations were engaged in a single mtegtated enterprise
which was essentially a domestic operation having a continuing and
substantial impact on the domestic and foteign commeice of the
United States, and asserted juiisdiction Although, unlike the West
India situation, the shipownei and employer of the crew was a
foreign corporation, the majotity neve' theless found that this maii-
time operation possessed "those substantial United States contacts"
winch, under the West India decision, bi ought it within the act's
jurisdiction and noted, "It is not necessaiy 	 that all the signifi-

'5 Peninsular et Occidental SteamshIp Co, 132 NLRB No 1 (July 10, 1961)
le Member Rodgers
11 Ras ft; n num.:nil Corp. 112 NLRB No 72 (August 10, 1961)
'5 Member Rodgers dissenting
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cant contacts be American to warrant the application of a domestic
law to a maritime operation having foreign attributes Neither IS
some particular factor, aside ftom commerce of the United States,
indispensable to the jurisdiction of the Labor Act"

b Aircraft Servicing and Charting Enterprise
The act specifically excludes "any person subject to the Railway

Laboi Act" from the term "employer " In Bradley Flying Serv-
ice, lnc , 20 the employer was engaged in maintaining, fueling, and
storing aircraft, and in charting flying sei vice, and held an air carrier
opeiating certificate from the Civil Aeronautics Administration 21

authorizing it to operate as an air taxi between continental United
States, Mexico, and Canada The employer contended that the Boat d
had no jurisdiction over its operations because it was a "common
carrier by air engaged m interstate commerce" within the meaning
of the Railway Labor Act Relying on the administrative advice of
the National Mediation Board 22 "based on the entire record," that
this employer did not meet the definition of a common carrier by air
undet the Railway Labor Act, the Board rejected the employees
contention and asserted jurisdiction under its nonretail standai ds 23

c Transit and Communications Systems

The Boaid's standards requite $250,000 gloss annual volume of
busmess for transit systems," and $100,000 gross annual volume for
communications systems 25 In two cases during the past year, the
Boat d declined to assett jurisdiction because the respective employers
weie not enterprises within the meaning of these standards, and
satisfied no otlter standard

In Raybern Bus Service, Inc ,25 it held that an employer engaged
primailly in the transportation of school childien, whose services
wet e not available to the general public along its routes nor per-
formed under a franchise, was not a transit enterprise within the
meaning of the transit standard, but an enterprise engaged pin/tartly
in aid of the State in the field of education and essentially local in
character Similarly, in Warren Television Corporation," a Boat d

14 S e e 2(2)
24 131 NLRB No 62
52 Now named the Federal Aviation Agency

This is the agency primarily vested with Jurisdiction, under the Railwa y Labor Act,
oser air carriers and has primary authority to determine its own jurisdiction

25 See below, p 30
24 See Charleston Transit Co, 123 NLRB 1296 (1959)
22 S e e Raritan Valley Broadcasting Company, Inc , 122 NLRB 90 (1958)
22 128 NLRB 430 See also Zanetti Riverton Bus Lines, 128 NLRB 1389
24 1 2 8 NLRB 430
22 128 NLRB I But see Perfect TV,  Iac, 134 NLRB No 81, distinguishing the Warren

me in a multiemployer situ stion where the operation Included a microwave transmission
83 stem
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majolity 28 held that a commumty antenna television system, mewing
television signals from out-of-State stations and transmitting them
to local subscribers, was "an extension of the consumer's own tele-
vision antenna" and not a communication system, nor an essential
part thereof, within the meaning of that standaid

d Office Buildings
The Boaid's standard fot office buildings iequites a gloss annual

ievenue of at least $100,000, of which $25,000 or more is denved
from mga,nizations whose operations meet any of the Boaid's
standards, exclusive of the indirect outflow and the indirect inflow
btandards 29 In Canal Marais Improvement Corporation," the
Board asseited jurisdiction over an office building operation on the
basis of an annual rental, exceeding $100,000, from the Commodity
Stabilization Service of U S Department of Agriculture, a govei n-
mental agency not an "employer" within the meaning of the act
It noted that this governmental agency is "an organization" within
the office building standaid and exerts "a substantial impact on the
national defense and on the national health, safety, and welfare "31

e Entertainment and Amusement Enterprises
In the entertainment and amusement fields, the Boaid issued sev-

eral advisory opinions 32 stating that it would assert jutisdiction over
a membership corporation of theater owneis and pi oduceis m the
Broadway legitimate theater, acting as bargaining agent for employer-
membeis,23 on the basis of their combined opeiations " which met
the ietail and nonretail standaids,39 but that it would not asseit
jurisdiction over the operations of racehorse owners 36 and public
trameis of racehorses" as "they are essentially local in character"
A panel majority 38 also asserted jurisdiction over an employer which

3a Member Jenkins dissenting
22 Mistletoe Operating Co , 122 NLRB 1534, 1536 (1959)

129 NLRB 1332
81 The national defense standard is set forth in Ready Mixed Concrete d Materials, Inc.,

122 NLRB 318 (1958)
12 13 ee Twenty-fifth Annual Report (1960), pp 18-19, for backgtound of advisory opinion

procedure
"The League of New York Theatres, Inc , 129 NLRB 1429

See Weataide Market Owners Assn, 126 NLRB 167 (1960) , Belleville Employing
Printers, 122 NLRB 350 (1958)

"Its previous declination of some enterprises in the amusement field was held not con-
trolling It noted that pfrisdiction has been asserted over various entertainment enter-
prises closely related to theatrical productions, such as motion picture theaters and
producers, Combined Century Theatres, Inc • 120 NLRB 1379 (1958), and Edward Small
Productions, lac, 127 NLRB 283 (1960) , and recently also over bowling alleys Dale
Mabry Lanes, Ltd, Case No 12—RC-1010, i gsued October 14, 1960, not published in NLRB
volumes See also Ray, Davidson di Ray, 131 NLRB No 54

"Meadow Stud, Inc., 130 NLRB 1202
11 Williams IT Dixon, 130 NLRB 1204
'4 Member Leedom dissenting
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operated sightseeing tours and related enterprises year-round in
Silver Springs, Florida, and spent substantial amounts outside the
State for purchases and advertising," on the basis of the retail
standard " The majority declared that "the amusement or enter-
tainment industry, although once regarded as being out of the mam
stream of commerce, is no longer a negligible factor in our national
life "

f. Real Estate Brokerage and Home Building Enterprises
In two cases during the past year, involving a real estate brokerage

him and a home building enterprise, the Board was faced with the
problem of asserting jurisdiction over enterprises for which specific
standards had not been previously established

In Seattle Real Estate Board,41 the Boar d held that it had legal
jurisdiction over the operations of a real estate brokerage firm which
sold out-of-State real estate under arrangements with out-of-State
companies, but declined to assert jurisdiction It pointed out that
none of the existing jurisdictional standar ds contemplated real estate
brokers, and that the establishment of a new standard was unwar-
ranted, the ser vices of the real estate bi oker being essentially local
and only remotely related to interstate commerce

On the other hand, in Atlas Roofing Co, Inc ,42 the Board asserted
jurisdiction over a home building enterprise, engaged in the construc-
tion and sale of residential homes, which met the Board's retail stand-
ard 43 It noted, however, that it did so m the absence of any specific
standard for this type of operation, and that it was "leaving open" the
question of the finality of the application of existing standards in
future cases in the area

3. Application of Jurisdictional Standards
During the past year, a number of cases presented questions as to

the manner or method of applying the various jurisdictional stand-
ards In one case," the Board reiterated the principle that it would
not assert jurisdiction over an employer's business on the basis of its
nonrecurring capital expenditures alone In another case," juris-
diction as asserted over a local union, in its capacity as the employer

"Ray, Davidson d Ray, 131 NLRB No 54
44 See below, p 30
'130 NLRB 608

42 United Slate, Tile and Composition Roofers, Damp and Waterproof Workers Assn,
AFL—CIO, Local Union No 57 (Atlas Roofing Co , Inc ), 131 NLRB No 156
"See below p 30
44 Raybern Bus Service, Inc , 128 NLRB 430
"Laundry, Dry Cleaning and Dye House Workers' Intonational Union Local 26, etc,

129 NLRB 1446
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of its clelical employees, as an integral part of its international and on
the basis of the inteinational's annual inflow in excess of $100,000
fican its affiliated locals in vanous States 45 And in several other
cases, it dealt with the application of the indnect outflow standard,
the application of standards to newly formed enteiprises, and the
selection of the applicable standard for an integt ated nom etail-letail
ente" prise

a. Indirect Outflow Standard

Under the nonretail standard, the Board will assert juusdiction
ovei enteiplises which have $50,000 annual outflow ol inflow, dnect
01 inch' ect 47 India ect outflow includes sales within the State to
use's meeting any standard, except solely an indirect inflow or indirect
outflow standard

In one case," the Boind declaied that in proceeding under this
standa" d it is unnecessary to inqune into the natule of the goods oi
services finnished by the employe' to its customeDs and as to 'IA hethet
they aie utilized directly or indirectly in the goods or materials
mossing State lines The standard ""equiles that the employer's

oduct merely be used in the ope" ations of the interstate enter-
prise " 49 Accoidingly, it held in asserting jurisdiction in that case
that it was immaterial whether or not dolomite limestone—mined,
sold, and spread by the employer as a soil conditioner in the State of
Floncla—became an ingredient in flints and pi oduce shipped outside
the State 5° In another case,51 a panel maJority 52 asserted jurisdic-
tion over a respondent on the basis of its indirect outflow, and held
that a credit arrangement of one of respondent's customers for the
billing of purchases through another company within the State, to
satisfy the credit requirements of the customer's out-of-State sup-
plier, did not make the interstate shipments to the customer "indirect"

"See Oregon Teamsters' Sem Ity Plan Office, dc, 119 NLRB 207 (1957) , Twenty-third
Annual Report (1958), pp 10 and 12

47 See Siemens Mailing Sc, vice, 122 NLRB Si (1958) , and Twenty-third Annual Report.
PS

Southern Dolomite, 129 NLRB 1342
"See also Whippany Motor Go, Inc , 115 NLRB 52 (1956), decided prior to the cm rent

standards
"The Board attached no significance to the fact that the emploi er's customer .; were

engaged in commerce by virtue of their interstate shipment of fruits and produce While
sec 2(3) excepts from the term "employee" any individual emplo yed as an agricultural
laborer, sec 2(6) does not except trade or tr tfilc in agricultural products from its definition
of "commerce"

Trettenero Sand d Gravel Go, 129 NLRB 610
52 Member Rodgers dissenting
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rather than "direct," and had no bearing on the amount of interstate
commerce affected by the respondent 53

b Newly Formed Enterprises

In applying the jurisdictional standards, the Board normally
determines volume of business on the basis of the employer's past
experience—usually the last calendar or fiscal year—rather than its
future operations" However, where an employer has been in
business for a period less than a year, the Board will project the
figures for this period over a 12-month period and determine whether
to assert jurisdiction on the basis of the annual estimate 55 In one
case this year,56 the Board held that the controlling period for such
estimate or projection did not commence on the date of the incorpora-
tion of a company engaged in the construction and sale of residential
homes, but on the date it commenced "that phase of the operations
involved in the standard being applied," which was the selling of
homes In another ease," the Board held that while the projecting
of sales of all of a small retail shoestore chain's two newly opened
stores over a 12-month period was proper, the figure obtained should
not be added to the actual annual sales of its older stores, since one
of them had been closed permanently and its sales would not be
repeated

c. Integrated Nonretad-Retail Enterprises

The Board has established jui isdictional standards for clearly retail
enterprises, requiring $500,000 gross annual volume of business," and
for enterprises other than retail, requiring $50,000 annual outflovi,
or inflom , direct Dr indirect 55 It has also established a standard for
combinations of both retail and nonretail 60 However, in Man
Products, Inc ,61 the Board was faced for the first time with the
problem of defming its policy as to the applicability of any of these

See also C d P Coal Co, 130 NLRB 910, where the Board asserted jurisdiction upon
the basis of projected indirect outflow, where the employer sold coal to a company which,
in turn, sold and shipped the coal outside the State through another firm performing the
limited function ot) sales agent or broker

m Teamsters, Chauffeurs Warehouseman d Helpers Union, Local 386 (Hobbs-Parsons
Co ), 128 NLRB 1031, 1032

55 See Twenty-third Annual Report (1958), p 12
08 United Slate, Tile and Composition Roofers, Damp and Witte, pt 001 WorLets Assn

Local Union No 57 (Atlas Roofing Co, Inc ), 131 NLRB No 156
M District 76, Retail, Wholesale and Department Store Union, APL—CIO (Morgan Shoe

Ca ), 129 NLRB 1339
" See Carolina Supplies and Cement Ca, 122 NLRB 88 (1958)
50 See supra, p 29

It Is the Board's established policy that In cases where an employer, constituting a
single entitj, operates a retail and a nonretail enterprise, and the nonretail aspect is
clearly not do minims, it will ordinarily apply nonretail standards in determining whether
to assert jurisdiction where neither enterprise alone has sufficient commerce on which to
assert jurisdiction See Appliance Supply Co, 127 NLRB 319, 320 (1960), and cases cited

6, 128 NLRB 546
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standaads to situations wheie an employei's opeiations do not fall
into any given pattein of business activity, ietail or nonretail In
that case, the employer's business was a completely integrated enter-
prise which manufactured its own pioducts and sold them to the
ultimate nonbusmess consumers without the Intel vention of a whole-
saler The Board noted that this enterprise contained aspects of
retail as well as nonretail activity, and decided that in cases involving
enterprises of this kind, which constitute a single integrated business,
it would assert jurisdiction if the employer's operations meet eithel
its retail or nonretail standards 62

Similarly, see Indiana Botticd Gas Co, 128 NLRB 1441 • The League of New Y or?.
Theatres, Inc , 129 NLRB 1429



III

Representation Cases
The act requii es that an employer baigam with the iepiesentative

selected by a majmity of his employees in a mut appropriate for
collective bargaining But the act does not require that the repre-
sentative be selected by any particular procedui e as long as the repre-
sentative is clearly the choice of a majority of the employees

As one method for employees to select a majority representative,
the act authorizes the Board to conduct representation elections 2 The
Board may conduct such an election after a petition has been filed by
the employees, or any individual or labor organization acting in then
behalf, or by an employer who has been confionted with a claim of
representation from an individual or a labor oiganization

Once a petition has been pi opei ly filed, the Board has the statutory
authority to detei mine the employees' choice of collective-bargaining
iepresentative in any business or industry affecting interstate com-
merce, -with the majoi exceptions of apiculture, railroads, airlines,
nonprofit hospitals, and goveinmental bodies 3 It also has the power
to determine the unit of employees applopliate for collective
bargaining

The Board ma', foi many ceitify a collective-bargammg representa-
tive in a repiesentation case only upon the basis of the results of a
Board-conducted election Once cei tified by the Board, the bargaining
agent is the exclusive iepiesentative of all employees in the appro-
priate unit for collective bat gaming in respect to rates of pay, wages,
hours of employment, or other conditions of employment

The act also empowers the Boaid to conduct elections to decertify
incumbent bargaining agents winch have been previously certified or
which are being cull ently i ecognized by the employer Decertifica-
tion petitions may be filed by employees, or individuals other than
management representatives, or by labor organizations acting on be-
half of employees

Secs 8(a) (5) and 9(a)
- Sec 9(c) (1)
3 The Board does not exercibe that power m here the enterprises inoled have rela-

tively little Impact upon interstate comin p ice Sic abo‘c, pp 22-31
4 Sec 9(b)

32
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Petitions for elections are filed in the regional office in the alma in
which the plant or business involved is located The Board provides
standard forms for filing petitions in all types of cases

This chapter deals with the general iules which govern the deter-
mmation of bargaining representatives, and the Board's decisions
during the past fiscal year in which those rules were adapted to novel
situations or changed upon reexamination

1 Showing of Employee Interest To Justify Election
The Board requires a petitioner, other than an employer, seeking an

election under section 9(c) (1) to show that at least 30 percent of the
employees favor an election 5 However, petitions filed under the cir-
cumstances described in the first proviso to section 8(b) (7) (C) are
specifically exempted from this requirement °

The showing of employee mtei est must relate to the appropriate
bargaining unit in which the employees are to be represented 7 Where
the unit found appropriate by the Board is larg6 than the proposed
unit and the petitioner's interest in the larger unit is not clear, the
Board will direct an election but instruct the regional dii ector not to
pi weed without first ascertaining the adequacy of the petitioner's in-
teiest among the employees in the appropriate unit 8 In one case
where the petitioner initially sought only a production and mainte-
nance unit and then indicated its willingness to represent office clericals
either separately or as part of the pi oduction and maintenance unit,
the Board directed elections in two separate units but conditioned the
office clerical election upon the regional directoi ascertaining the
petitioner's interest in that unit 9 In cases where the petitioner evi-
denced an adequate showing of interest in the broader unit, and had
not disclaimed interest therein, the Board directed an election but
granted the petitioner permission to withdraw if it did not desire to
participate in the election 10 On the other hand, the Boaid iefused to
direct self-determination elections among employees in residual or
unrepresented groups, to determine their desire to be included in larger
units,11 where the petitioning unions failed to demonstrate an adequate
showing of interest in such residual or unrepresented groups 12

5 See NLRB Statements of Procedure, sec 101 .18(a)
oSee NLRB Statements of Procedure, sec 101 23
7 See Twenty-fifth Annual Report (1960), p 22, and earlier reports
5 Bari's Jewelers, 131 NLRB No 37, Labatt Wholesale Grocery Co , 130 NLRB 228,

7'srec'8, Inc. 129 NLRB 1500
9 Jay Kay Metal Specialties Corp, 129 NLRB 31
20 Don Kerr, lac, 129 NLRB 526, Genesee, /no, 129 NLRB 1334 Cf Aerof et General

Corp , 131 NLRB No 128
u See below, p 64
• Avco Corp, 131 NLRB No 114, Drfee Laboratories, Inc • 129 NLRB 887, Ae; °jet

General Corp, 129 NLRB 1492, Members Fanning and Kimball dissenting, and Tongg
Publishing Co, Ltd, 131 NLRB No 31, Member Fanning dissenting
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Intervening pal ties are peimitted to participate in representation
elections upon a showing of a contractual or other representative inter-
est 13 Except in cases filed by employe's, the intervenor's interest
must have been acquired before the close of the hearing 1* In one case,
an intervening union was found to have a sufficient showing of interest
where, prior to the filing of the petition, the Board sustained its unfair
laboi practice charges filed against the employer on behalf of em-
ployees in the unit found appropriate and ordered the reinstatement
of a number of its supporters 12 However, a union which was per-
mitted to intervene in a proceeding "to protect its interest, if any, in
the unit sought" on the basis of an agreement with the employer and
its parent company, was denied a place on the ballot since its conti act
did not cover any of the employees in the requested unit and it had
not made any other valid showing of interest among these employees 12

In another case, the Board reiterated its long-established rule that an
intervenor who seeks a unit other than that sought by the petitioner
must make a 30-percent showing of interest 11

a Sufficiency of Showing of Interest
The sufficiency of a party's showing of intei est, including questions

relating to the nature of authoimation cards submitted, is determined
administratively and may not be htigated at the representation hear-
ing" However, where a petitioner's showing is challenged on
grounds which would warrant an investigation, such as forgery or
fraud, the Board will conduct an investigation and dismiss the petition
if it is found that the interest showing is inadequate 12 Accordingly,
the Boyd dismissed a petition where upon an administrative investi-
gation it determined that a supervisor participated in obtaining the
signatures of all the employees whose cards were submitted to estab-
lish interest 22 In another case the Board rejected an employer's con-
tention that a 50-percent showing of interest should be required,
rather than the usual 30 pei cent, where the union lost three elections
over a 10-year pet iod 21

18 W Horace Williams Co • 130 NLRB 223 See also Twenty-fourth Annual Report
(1959), p 14, and Twenty-fifth Annual Report (1960), pp 22-23

'4 Arlan'a Department Store of Michigan, Inc • 181 NLRB No 88 See Twenty fifth
Annual Report (1960), pp 22-23

25 Schott Metal Products Co, 129 NLRB 1233, footnote 2
"Alpha Corp of Texas, 130 NLRB 1292 See also Ocaorator Mfg Corp, 129 NLRB 704,

where an intervenor as denied a place on the ballot in a decertification election because
its intervention was based solely on a current contract covering employees outside the
appropriate unit involved

'" Great Atlantic A Pacific Tea Co • 130 NLRB 226
"Barber-Colman Co • 130 NLRB 478, Schott Metal Products Co. 129 NLRB 1283,

Watchmatistors, Inc , 128 NLRB 903
" Twenty-fifth Annual Report (1960), p 23 See also Twenty fourth Annual Report

(1959), pp 14-15, and Twenty-third Annual Report (1958), pp 14-15
20 Southeastern Newspapers, lac, 129 NLRB 311
"Barber Colman Company, above
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2. Existence of Question of Representation
Section 9(c) (1) empowers the Board to direct an election and cer-

tify the results thereof, provided the record of the hearing befoie the
Board 22 shows that a question of representation exists However,
petitions filed under the circumstances described in the first
proviso to section 8(b) (7) (C) are specifically exempted from this
equrt ement 23

a Certification Petitions
Petitions for certification of representatives filed by lepiesentatives

under section 9(c) (1) (A) (i) or by employers under section 9(c)
(1) (B) will be held to lame a question of iepresentation if they are
based on the repiesentative's demand for recognition and the em-
ployer's denial thereof, whether before or during the healing" The
demand for recognition need not be made in any particular foun and
may consist merely of conduct " The filing of a petition by a repre-
sentative is itself considered a demand for recognition 26 A petition
is, therefore, not invalid because it fails to alleit that the petitioner
had requested lecognition," or that the employer had denied such
lequest 23 Moreover, the Board does not mdinarily look behind a
petition to the good faith of an employer's refusal to giant continued
lecognition to a union as the bargaining representative of employees
covered by the petition, and will process the petition if the formal
requirements for filmg are met " However, the Board dismissed
petitions where the parties merely sought clarification of an existing
certification 3° or advice as to the appropriateness of existing uncet-
tified units 31

b. Decertification Petitions

A question of representation may also be raised by a petition uncle].
section 9(c) (1) (A) (ii) which challenges the repiesentative status
of a bargaining agent previously certified oi currently recognized
by the employe' Such decertification petition may be filed "by an

21 A hearing must be conducted "if [the Board]. has reasonable cause to believe that a
question of representation exists"

22 See also NLRB Statements of Procedure, sec 101 23
54 1Varner-Lambert Pharmaceutical Co , Inc, 131 NLRB No 171 Flonda Tile Indus-

tries, lac, 130 NLRB 897 Victory Grocery 00 ,129 NLRB 1415
25 See Twenty-fifth Annual Report (1960), p 23, Twenty-fourth Annual Report (1959),

pp 15-10
27 Florida Tile Industries, above, Tyree's, lac, 129 NLRB 1500
27 Girton Mfg Go, lac, 129 NLRB 650, Alamo-Braun Beef Go, 128 NLRB 32
= See Twenty-fourth Annual Report (1959), p 15
22 Westinghouse Electric Corp, 129 NLRB 846
80 But the Board did grant the petitioner's request to clarify the certification Waiting-

house Electric Corp (Mansfield Div ), 128 NLRB 31
The Board noted that it was not empowered to give advisory opinions on matters of

this type which ould not be binding eithei on the parties or the Board American Stores
Go, 130 NLRB 678

616401--62--4
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employee or group of employees or any individual or labor organiza-
tion acting in their behalf" This has been held to include an attorney
acting on behalf of a substantial number of employees 32 In such
case, it is not necessary that the petition be filed by any sponsoring
employee or committee of employees 33 Nor is the fact that a peti-
tioner is fronting for an intervening oi othei union an impediment to
the filing of a decertification petition 34

c Disclaimer of Interest
A. petition will be dismissed for lack of a question of repiesentation

if interest in the employees involved has been effectively disclaimed,
be it by the petitioning representative itself, by the repiesentative
named in an employer petition, or by the incumbent which is sought
to be decertified 35 But a union's disclaimer of representation must
be clear and unequivocal, and not mconsistent with its other acts
or conduct 38 Thus, a union's disclaimer—after it had engaged
in bargaining with the employer, had struck the plant, and its refusal
to bargain charge against the employer had been dismissed by the
regional ector—was held ineffectual, where the union continued
picketing with signs addressed to the public that the employer had
no contract with the union, and such picketing was limited to an
employee-service entrance on a side street in back of the plant while
the public or customer entiance on a main thoroughfare remained
unpatrolled 37 It was noted that this conduct indicated a continua-
tion of the union's interest in representing the employees as well as
a demand for a contract, and amounted to a present demand for recog-
nition inconsistent NI ith its disclaimer

However, m a cape decided shortly after the close of the fiscal year,38
a Board majority " held that notwithstanding a union's picketing
of an employer with signs addressed to the public that the employer
did not have a contract with the union, the union had effectively dis-
claimed its interest in rep esenting the employees which it had previ-
ously represented, both prim to the commencement of the picketing
and at the hearing In that case, for some time after the expiation
of the employer's contract with the union signs continued to hang in

12 Abbott Laboratories, 131 NLRB No 76
Ibtd

34 .51ms:on Appliance Corp, 129 NLRB, 1417
62

85 See Nachman Corporation, 181 NLRB No
pp 16-17

38 Twenty -fourth Annual Report (1959), p
pp 16-17

87 Normandin Bros Co. 131 NLRB No 150
the disclaimer was equivocal, Member Panning

Mtrattt's Inc , 132 NLRB No 48 (Aug 2
NLRB No 65 (Oct 4, 1901)

a Members Rodgers and Leedom dissenting

, Fisherman's Cooperative Assn, 128 NLRB

126, Twenty fourth Annual Report (1959),

17, Twenty-third Annual Report (1958),

Although agreeing with the majority that
dissented on other ground.]
. 1961) See also Andes Candles, Tao, 133



Representation Cases 	 37

the employer's stores to the effect that the employer had a contract
with the union Before the picketing began, the union informed the
employer that members of other uruons believed that the employer
had a union contract, that the union felt obligated to advertise the
fact that the employer did not have a union contract, but that the
union was not asking for a contract or claiming to represent the
employees "in any shape, way or form" The majority pointed out
that "m any inquiry into the effectiveness of a disclaimer it is the
Union's contemporaneous and subsequent conduct which ought to
receive particular attention," and that in this case the union "once
having disclaimed in unmistakable terms, engaged in no action in-
consistent therewith," the picketing being "accounted for by uncon-
tradicted testimony which show[e,d] that it had no recognitional
object"

3 Qualification of Representative

Section 9(c) (1) provides that employees may be represented "by
any employee or group of employees or anr.individual or labor
oi gam ation "

It is the Boai d's policy to clued an election and issue a cm tification
unless the proposed bargaining iepresentative fails to qualify as a
bona fide representative of the employees In this connection, the
Board is not concerned with mteinal union matte's which do not
affect its capacity to act as a bargaining repiesentative 40 And it has
long held that two or more laboi organizations may act jointly in
epresenting employees in an appropriate unit 41

a Statutory Qualifications
The Board's power to certify a labor organization as bargammg

representative is limited by section 9(b) (3) which pi ohibits certifica-
tion of a union as the representative of a unit of guards if the union
'admits to membership, or is affiliated directly or indirectly with an
organization which admits to membership, employees other than
guards " 42

However, compliance with the requirements of the Labor-Manage-
ment Reporting and Disclosure Act of 1959 is not a condition precedent
to the filing of a representation petition by a labor organization 43

40 Ingo Lumber Co of California, 129 NLRB 79	 See Twenty-fifth Annual Report
(1960), p 25

Florida Tile Industries, lac, 130 NLRB 897
as See Watohmanttora, lac, 128 NLRB 903, where employees who spent 16 to 90 percent

of their time performing guard duties for their employer's customers, and general main-
tenance duties the rest of their time, were found to be guards within the meaning of this
section The contract bar and unit aspects of this case are discussed below at pp 41 and
54, respectively

a Thy° Lumber Co of California, 129 NLRB 79 See also The Wright Line, lac, 127
NLRB 849, and Twenty fifth Annual Report (1960), p 26



38	 Twenty-sixth Annual Report of the National Labor Relations Board

As in a case of the previous year,44 the Board rejected the contention
that a petitioner governed by a trusteeship was disqualified from act-
ing as a statutory bargaining representative under section 304(c) of
Title III of the Labor-Management Reporting and Disclosure Act of
1959—which provides that foi the purposes there such a trusteeship
is presumed invalid aftei the expiration of 18 months—and held that
the Board was not a proper forum for the litigation of issues arising
under that section 45 Similarly, it rejected contentions that such a
petitioner was disqualified because the trusteeship was not cleated
pursuant to any authority in the constitution and bylaws of its inter-
national union as required by section 302 of Title III of the Labor-
Management Reporting and Disclosure Act of 1959, and because the
petitioner had never held an election of officers as required by section
401(b) of Title IV of that act 45 The Board noted that section 603(b)
of the Labor-Management Reporting and Disclosure Act of 1959
provides in effect that these provisions should not be controlling in
determining whether a petitioner is a qualified labor organization foi
the purposes of a representation proceeding

b Craft Representatives
The Boaid has continued to require that a union seeking to sevei

a ci aft or crafthke departmental group from a broader unit must show
that it "has traditionally devoted itself to serving the special interests
of the [particular] employees," 47 or that it was organized for the
exclusive purpose of representing members of the particular craft "
Thus, a panel majority 45 dismissed a petition and held that the mere
fact that the petitioner represented employees m the same classifica-
tion as those soaght to be severed did not maintain the petitionea 's
burden of showing that it "has traditionally devoted itself to serve the
special interests of the employees sought and has historically lepre-
sented them in separate unit" However, in another case, the petition-
ing union was deemed qualified to seek sevei ance of a craft where one
of its locals was specifically organized to represent the craft in the
area, this local presently represented a large number of such employees,
and the petitioner itself currently represented such employees 5°

44 Terminal System, Inc , 127 NLRB 979 (1960)
Inyo Dumber Co of California, above Jat Transportation Nip, 128 NLRB 780 See

slso Terminal System, Inc above, and Twenty fifth Annual Report (1900), p 26
46 Jai Transportation Corp , above (1954)
', American Potash Chemical Corp , 107 NLRB 1418 (1954) See F N Burt Co, In

130 NLRB 1115
"Pride,' Calculating Machine Oo , Inc, 110 NLRB 1618 (1954) , Puerto Rico Glass

Corp, 126 NLRB 102 (1960)
19 Nissen Baking Corp • 131 NLRB No 90, Member Rodgers dissenting
5° May Department Stoics Co • 129 NLRB 21, 25, Member Rodgers dissenting In other

respects
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The "traditional repiesentative" qualification does not apply where
sevei ance is not sought, that is, where the craft group involved has no
bargaining history on a broader basis 51 It has also been held in-
applicable where the craft or departmental unit has once been severed
from a production and maintenance unit and has, since then, developed
its own bargaining history 52

A union cannot in the same proceeding seek to sever a craft group,"
or a departmental group," from an overall pioduction and mainte-
nance unit, and simultaneously seek to represent the overall unit ex-
cluding such craft or department Such dual position, it was observed,
"is repugnant to the reasons underlying the craft severance principle,
and is inimical to the interests of the employees " 55 Accordingly, in
such cases, the petitioner is required to elect between the units sought
and to participate in only one election

4 Contract as Bar to Election
The Board has adhered to the policy not to direct an election among

employees presently covered by a valid collective-bargaining agree-
ment except under certain circumstances The question whether a
present election is barred by an outstanding contract is determmed
according to the Board's "contract bar" rules" Generally, these rules
iequire that a contract asserted as a bar be in writing 57 and properly
executed and binding on the parties; that the contract be of no more
than "reasonable" duration; and that the contract contain substantive
terms and conditions of employment which are consistent with the
policies of the act 59 The more important applications of these rules
during fiscal 1961 are discussed below 59

a. Execution and Ratification of Contract
To be a bar, a conti act must have been signed by all the pal ties—and

iatified, if ratification is required by express contractual provision-
31 Warner-Lambert Pharmaceutical Co , Inc, 131 NLRB No 171, and cases cited therein
" industrsat Rayon Corp, 128 NLRB 514, 518-519, set abide in 291 F 2d 809 (CA 4)
rip N Burt Co , Inc , 130 NLRB 1115, Members Fanning and Kimball dibbenting

Schick, In c , 130 NLRB 1501
N Burt Co , Inc , above

" These rules are designed to deal with situations involving questionb concerning rep
resentation and are not applicable to motions for clarification or amendment of outstand-
ing certifications Phil/sps Petroleum Co, 129 NLRB 813

" No contract bar was found where the party which contended that certain alleged con-
tracts were a bar did not introduce, or seek to introduce, the alleged contracts into
evidence Fisherman'e Cooperative Amin • 128 NLRB 02, 64, footnote 12 CY City Cab,
Inc , 128 NLRB 493, 494

59 See Twenty fourth Annual Report (1959), pp 19-34, and Taenty fifth Annual Report
(1960), pp 27-35

39 A contention that the Board's present contract-bar rules should not appl y to contracts
executed before such rules were put into effect a as held without merit May Department
Storm; (Jo, 120 NLRB 21



40	 Twenty-sixth Annual Report of the National Labor Relations Board

before the filing of the petition °° Where the signing requirement has
been complied with, the conti act will be recognized as a bar even
though it is not embodied in a formal document Thus, an agreement
evidenced by the exchange of a written proposal and a written accep-
tance, both signed, may be sufficient However, where not signed by
both parties,° 1 or by persons authorized to sign on their behalf: 12 it
will not be deemed a bar

(1) Date of Execution

Because a contract, to be a bai , must have been executed prior to
the filing of the petition,°3 a question is frequently raised as to the date
a contract is deemed to have been executed 64 The Board has held
that a signed agreement, which was not to become binding until coun-
tersigned by a duly authorized officer of the international union, was
executed as of the date it was countersigned, not before 85 It has also
held contracts no bar where executed by an employer a month after a
petition was filed, 6° where made retroactively effective, and a petition
was filed 1 day following the effective date but before the execution
date, 87 and where dated 1 day prior to the filing of a petition but not
executed until 1 week later 68

Parol evidence as to the date of execution cannot vary the express
terms of the conti act 69 But where a contract is made effective as of a
date subsequent to its execution, the effective date rather than the
execution date is controlling for contract=bar purposes 70

b Coverage of Contract

To bar a petitiqin an asserted contract must clearly cover the em-
ployees sought M. the petition 71 and embrace an appropriate unit 72

Thus, a contract between a union and a food store chain covering its
retail establishments was held inapplicable to a food department man-
aged by the chain -for another company, under an agreement for a per-
centage of the gross receipts, and found no bar to a petition for a

00 Appalachsan Shale Products Co. 121 NLRB 1160 (1958) , I Mow Cab, lac, 131 NLRB
No 41

redloto Cab, Inc , above
▪ Wwkly, Inc , 131 NLRB No 65
°See Appalachian Shale Products Co , above
• For the converse question as to the timeliness of a petition, see the discussion, below,

p 50
(15 Charles Leonard, Inc , 131 NLRB No 137

W Horace Williams Co, 130 NLRB 223
ft Nissen Baking Corp , 131 NLRB No 90
08 Printsng Industry of Delaware, 181 NLRB No 135

Lion Brand, Inc , 131 NLRB No 32
7° Buy Low Supermarket, Inc , 131 NLRB No 4
n Yellow Cab, Ino , 131 NLRB No 41, Ben Aerosystems Co , 131 NLRB No 28
7° See Twenty fourth Annual Report (1859), p 21, for discussion of Appalachian Shade

Products Oo ,121 NLRB 1180 (1958)
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unit which included the food department employees " Similarly, a
contract coveiing an employer's meat-canning plant was held no bar
to a petition for the employei's can-manufactining plant, where the
employer had iejected a pi oposal that the contract expressly cover
both plants and there was nothing to indicate that the contract was
applied to the can-manufacturing plant 74

Although the contract in one case contained language susceptible
of the interpretation that it covered ceitain employees, the contract
was held no bai to the inclusion of these employees in a requested unit
since the contracting union had m fact not bargained for such em-
ployees, and the employer had unilaterally established wage rates and
working conditions fox them without protest from the union 75 And
m another case, the Board held a contract not a bar to an election in
a gum d unit wheie, contrary to the provisions of section 9(b) (3), the
ontract unit included employees other than guards, and the cont.]. act-
ng union admitted to membership employees other than guards 76

(1) Change of Circumstances During Contact Term

The Boo d's 1 ules as to the effectiveness of a conti act as a bar where
changes in the employer's operations and peisonnel complement have
occurred during the conti act teim were ieappi aised and iestated in the
General Extruezon case,77 during fiscal 1959

Applying these rules dui mg the past yeat, the Boaid held contracts
no bar where at the time the parties sought to include future employees
of a new plant, and amended their conti act, the new plant was in-
complete and without an employee complement , 78 wheie at the time
the contract was executed the new plant was not in operation with a
substantial and representative force , 79 and where new °pet ations were
not mere normal accietions to the units coveied by the conti acts 80
However, the permanent tiansfei of employees from one warehouse
to another covered by a contract was held not to remove the contract
as a bar since the cuirent operations of the waiehouse covered by the
contract were substantially the same as its opeiations at the time the
contract was executed, and theie had been no substantial increase m its
personnel 81 Similarly, a contract covering employees at plants then
in operation as well as at a future contemplated location to which all
employees were later transfei red, without change in the chaiacter of

73 Bargain City, U S A. , Inc , 131 NLRB No 104
76 Libby, At 	 LE Libby, 130 NLRB 267
75 Tonga Publishing Co • Ltd , 181 NLRB No 31
76 Watchmanitore, Inc , 128 NLRB 903 See also abor e, p 37, and below, p 54
Tr Gene; al Extrusion Co , Inc ., 121 NLRB 1165 (1958) See Twenty-fourth 4nnual Re

port (1959), PP 21-22, Twenty fifth Annual Report (1960), pp 28-29
Bzura Chemical Co, Inc, 129 NLRB 929

7° Libby, McNeill d baby, 180 NLRB 267
80 See, e g, Horgan Transfer d Stoi age Co , Inc, 131 NLRB No 173, Buy Low Super

market, /no, 131 NLRB No 4, Houck Transport Co , 130 NLRB 270
=Jones 4 Laughlin Steel Corp • 130 NLRB 259
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their jobs or functions, was held a bar to a petition for the employees
at the new location

(a) Prehire contracts and section 8(f)

It is the Board's established rule that a contract executed before any
employees were hired is not a bar 83 During the past year, the Board
had occasion to consider for the fast time the effect upon this rule of
that portion of recently enacted section 8(f) 84 which provides that
it shall not be an unfair labor practice for an employer engaged pri-
marily in the building and constiuction industry to make a prehue
contract under cei tam circumstances 85 Noting that section 8(f) it-
self provides that any such agreement shall not be a bar to a petition
filed pursuant to section 9(c), it held such a prehire contract no bar
to a petition 86

(b) Execution of new contract after increase in personnel

A contract executed before a substantial increase in personnel is a
bar only if at least 30 percent of the work force employed at the time
of the hearing was employed at the time the contract was executed,
and 50 percent of the job classifications in existence at the time of the
hearing were in existence at the tune the contract was executed 81
However, after a contract is removed as a bar because of changes in
the employer's operations, an amendment thereto, or a new agreement,
embi acing the changed operation will, subject to the mules relating
to premature extension, 88 serve as a bar to a petition filed after its
execution 8° Thus, m one case,° a new contract executed duling the
term of a prior contract was held a bar where the prior contract would
not have been a gar under the Board's rules because of an expanded
unit—less than 30 percent of the complement employed at the time
the new contract was executed was employed at the time the old con-
ti act was executed °' The Board pointed out that in announcing its
ule in General Extrusion° that a contract will not bar an election

if executed prior to a substantial increase in personnel, it intended to
permit contracting parties to correct their existing conti acts by ap-

82 Foremost Appliance Corp, 128 NLRB 1033
ea General Extrusion (Jo , lac, above
84 See 8(f) was added by the Labor-Management Reporting and Disclosure Act of 1919,

enacted Sept 14, 1959, and became effective 60 days thereafter
88 See also below, p 100
se fl B Burford, Inc , 130 NLRB 1641
87 General Extrusion Co • lac, above
u See below, p 51
ba General Extrusion (Jo, Inc. 121 NLRB 1165

Foretno8t Appliance Corp, 128 NLRB 1033
el For premature extension aspect of case, see discussion below, p 52
2i NLRB L165, 1187



Representation Cases 	 43

pi opriately rewiiting those defective as a bar under its iules," and
that such a corrected contract would operate as a bar for a reasonable
term It also observed that while the General Extrunon rule
speaks in terms of the percentage of expansion as of "the time of the
hearing" it would apply the expanding unit formula to the situation
in this case "as of the time the new contract was executed"

(c) Changed ownership

The assumption of the operations by a pm chaser in good faith who
has not bound himself to assume the bargaining agreement of the
prior owner of the establishment removes the cont. act as a bar 95 To
be a bar, the assumption of the prior contract by the new employer
must be express, and in writing 00 Thus, a contract was held no bar,
notwithstanding a successorship clause that it would be bmding upon
the parties, "their successors, administrators, executors and assigns,"
where the new employer did not agree to assume it 97 However, where
a new owner entered into an agreement with a ...union to retain the
existing work force, and to adopt "all of the terms, conditions, and
obligations" embodied in a contract between its predecessor and the
same union, the Board held that the current employer had entered
into a new conti act which incorporated by reference all applicable
terms and conditions of the predecessor's contract, including termi-
nation date, and barred a petition filed more than 150 days before
the terminal date of the new agreement 95

c Duration of Contract

Under the Board's present practice, a valid collective-baigaming
agreement is held to bar a determination of representatives "for as
much of its term as does not exceed 2 years " °° A contract with a fixed
term of more than 2 years will be treated as for a fixed term of 2
years Where the execution date and the effective date of a contract
differ, the 2-year period during which the contract is operative as a
bar is detei mined from the effective date rather than from the execu-
tion date 2 But a contract of indefinite duration 3S considered in-
effective as a bar for any period 5

93 See Deluxe Metal Fur :satire Co, 121 NLRB 993, 1001-1002 (1958)
"See above, p 42
95 Genes at Dxt, !mon Co, Inc , aboi e

Amerscan Concrete Pipe of Hawaii, Inc 128 NLRB 720 See cases cited theiein
▪ Magbee Stone Co • 120 NLRB 487
99 Mid Continent Carton Corp, 131 NLRB No 60
In Pacific Coast Ann of Pulp and Paper Manufacturers, 121 NLRB 990 (1958) , Twenty

fourth Annual Report (1959), p 2.3
▪ Morgan Transfer it Storage Co • 131 NLRB No 173, Ardan's Department Store of

Mschigan, Inc , 131 NLRB No 88 , Western Farmers dean, 128 NLRB 838
2 May Department Stores Co , 129 NLRB 21 See also Twenty-fltth Annual Report

(1960),p 20
' W Horace Williams Co , 130 NLRB 223
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During the past year, the Board rercted contentions that it should
not apply its 2-year rule to contracts entered into prior to the an-
nouncement of its new contract-bar rules in September 1958 Sim-
ilarly, it 'ejected a contention that the 2-year rule should not be applied
to a seasonal industry, and that contracts in such industry should be
considered a bar for two full operating seasons' The Board noted
that to adopt this lattei suggestion would add an element of uncer-
tainty in the area of contract-bar law concerning the timeliness of
petitions—an uncertainty which the Board expressly attempted to
eliminate in its most recent revision of its contract-bar rules 6

d Terms of Contract
To bar a petition, an asserted contract must contain substantial

terms and conditions of employment sufficient to stabilize the bar-
gaining relationship of the parties 7 In the Board's view, "real sta-
bility in industrial relations can only be achieved where the contract
undertakes to chart with adequate precision the course of the bargain-
mg relationship, and the parties can look to the actual terms and con-
ditions of their contract for guidance in their day-to-day problems"
Thus, contracts limited only to the recognition of a union,° "to wages
only, or to one or several provisions not deemed substantial" "
not constitute a bar Likewise, supplementary agieements which ale
merely ancillary to and dependent upon a master agi eement will not
bar a petition '1

(1) Union-Security Clauses

Under established Boai d rules,12 a contract will not be held a bar
if the conti acting union lacks statutory qualifications to make a union-
security agreement, or if the terms of the agreement exceed the limita-
tions of the union-security proviso to section 8(a) (3) 13

Jay hay Metal Specialties Corp 129 NLRB 31, May Department Stores Co , above
Pickering Lumber Corp. 128 NLRB 144.3 The Board also re jected contention that

these contracts should be held a bar because they effectuated no changes in working con-
ditions until about 8 months after their execution, within 2 years of the petition It
ne%ertheless held the execution date determinative In these circumstances

' Pacific Coast A esn of Pulp and Paper Manufacturers, 121 NLRB 990, 993 (1958)
7 See Appalachian Shale Products Co • 121 NLRB 1160 (1058) , , Twenty fourth Annual

Report (1959), p 24
8 Ibul
' Central Coat, Ali; on d Linen Sc; vice, Inc., 126 NLRB 958 (1960)
• Appalachsan Shale Products Co. above Cf Jet Transportation Corp, 128 NLRB 780,

783
16 See Twenty-fifth Annual Report (1960), p 30
• See Paragon Products Corp., 134 NLRB No 86, decided after the fiscal year, over

ruling to the extent inconsistent Keystone Coat, Apron d Towel Supply Co , 121 NLRB
880 (195S), and Twenty-fourth Annual Report (1959), pp 24-26

'3 Once the contract-bar issue has been raised, it is the Board's policy to examine the
contract's union security provision on its own motion
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(a) Qualification of contracting union

A union can validly enter into a union-security agreement only if
it is the majority representative of the employees in an appiopriate
mut, and if its authority to make such an agreement has not been
revoked by the employees during the preceding year in a section 9(e)
election Befoie the repeal of section 9(f), (g), and (h), effective
September 14, 1959," the contracting union was also required to be
in compliance with the filing requitements of that section In one
case decided this fiscal year, the Board i ecognized a ninon-security
contract as a bat to a petition filed aftel the repeal of the section,
although the contract R as executed while it was still in effect by a
union which was not in compliance with its filing requitements 12

(b) Terms of union-security clause

During this fiscal year, the Board continued to adhere to the Key-
stone rule 18 that it would find no contract bat where the asset ted con-
tract contained a union-security clause which—

(1) did not on its face confoun to the requnements of the act, or
(2) had been found unlawful in an unfair labor practice proceed-

ing 1'
Where the clause did not-on its face confoim to the statutoty re-

quit ements, no extrinsic or external evidence was deemed admissible to
establish its validity for contract-bar purposes 38 And an accompany-
ing "savings" clause, to take effect if the union-sectuity clause was
found unlawful," or a deferral clause 2° was held not to cm e it foi
such purposes 2"

During this fiscal year, union-secuuty clauses found to be invalid
on their face included clauses not expiessly panting old nonunion
employees 30 days to join the union, 21 and a clause requiring member-
ship "on or before the thirtieth day," lather than "on the thirtieth
day," following the beginning of employment 22 But the Board
found that a clause requiring new employees to join the union "on

a Labor-Management Repoi ting and Disclostne Act of 1959 sec 201(d)
Clayton G Lainbeit Mfg Go, 128 NLRB 200 The Board noted, howeier that it was

not passing on any possible effect in unfair laboi proceedings of noncompliance by the
contracting union at the time the contract is executed Compare with eases cited in
Twenty-fifth Annual Report (1960), p 31, footnote 64, s here the contracts were executed
and petitions filed before the repeal of sec 9(1), ( g), and (h)

15 See footnote 12, above
"See In Paragon, above, footnote 12, a Board majority, Memberb Rodgers and Leedom

dissenting, held "that only those contracts containing a union security pros ision which is
clearly unlawful on its face, or which has been found unlawful in an unfair labor
practice proceeding, may not bar a representation petition

18 Aurora Gasoline Go, 128 NLRB 37
29 	 Pilgrim Furniture Co • 128 NLRB 910, discussed below, p 47
2° C d P Coal Go, 130 NLRB 910 See also Keyg tone Coat, Apr on C Totorl Supply Co,

121 NLRB 880, 884 (1958)
935 But see Paragon Products Go, above
21 	 Gasoline Go, above, Zemin& Riverton Bus Linea, 128 NLRB 1389
22 Atlas Shower Door Co , 131 NLRB No 2
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or aftei" the 30th day following their employment, and nonunion
mcumbent employees to join "on or after" the 30th day following the
contract's execution, did not iemove the contract as a bar, although
the model clause in the Keystone case, above, did not contain the "on
or after" language 23 In the latter case, the Board also found pro-
visions that the shop steward and shop committee shall be elected
by union members m the plant, that only the shop steward may par-
ticipate in the discussion of grievances during working hours, and
that "no member of the Union shall be iequired to work uncle' any
condition which may be or tend to be unsafe or injurious to his
health," were not discriminatory against nonmembers, and did not
exceed permissible limits

On the other hand, although a union-security clause in one case was,
on its face, consistent with the requirements established in the Key-
stone case, above, the Board held the contract no bar upon the basis
of the contracting parties' admission that it was actually executed on
October 11, 1960, rather than on September 27, 1960, the effective and
execution date indicated in the contract 24 In view of this admission,
the Board found that the clause, though valid on its face, did not in
fact grant old nonunion employees and employees hired between Sep-
tember 27 and October 11, 1960, the requisite 30-day gi ace period in
which to decide whether to join the union and, therefore, exceeded
the permissive limits of the statute

(2) Checkoff Clauses

Section 302(c) (4) of the act permits the deduction of union dues
from the wages of employees provided "the employer has received from
each employee, bn whose account such deductions are made, a written
assignment which shall not be irrevocable for a period of more than
one year, or beyond the termination date of the applicable collective
agreement, whichever occurs sooner" Under the Board's rules a con-
tract is not a bar if it contains a checkoff clause which does not on its
face conform to section 302 of the act 25 Last year, a Board majority
held that a checkoff clause which requires an employee to give written
notice to both the employer and the union to effectuate the revocation
of a checkoff assignment does not constitute such an impediment to an
employee's freedom of 'evocation as to defeat a contract as a bar jh

sta Charles Leonard, Inc , 131 NLRB No 137, footnote 3 The Board noted, however, that
It did not pass upon the clause's "efficacy as a union-security provision"

24 Hoechst Chemical Corp, 131 NLRB No 21
25 Keystone Coat, Apron d Towel Supply On., 121 NLRB 880, 885 (1958) , Twenty-fourth

Annual Report (1959), p 26
26 Boston Gas Co, 130 NLRB 1230, modifying upon reconsideration a panel decision in

129 NLRB 369 Member Fanning, concurring in the result, concluded that the application
of the Keystone rule to checkoff provisions does not effectuate the policies of the act
Member Jenkins, also concurring in the result, found Pater v Southern Pacific Co, 359 U
326 (1959), upon which the panel had relied, inapplicable Member Kimball dissented
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(3) "Hot Cargo" Clauses

Section 8(e) of the act, which became effective November 13, 1959,27
makes it an unfair labor practice for any union and employer, except
in certain aspects of the construction and the apparel and garment
industries," to enter into a "hot cargo" agreement—an agreement
whereby the employer agees to cease or refrain from handling the
products of any other employer, or to cease doing business with any
other person 29 It also provides that any contract "entered into here-
tofore or hereafter containing such an agreement shall be to such ex-
tent unenforcible and void" In three cases during this fiscal year,"
the Board had occasion to consider for the first time the effect of a
"hot cargo" clause upon a contract as a bar to a petition not involving
the construction or garment industries In each of these cases, the
"hot cargo" clause involved was held to remove the contract as a bar,
although in one case the contract was executed before the enactment
of section 8 (e) 21 and in two cases the contracts contained "savings"
clauses 82

In the first of these cases, Pilgrim Furniture Co, Inc '33 a Board
majority 34 held that a contract containing a "hot cargo" clause—
providing that upon notice from the union the employer would not
pm chase materials from any company which has a bona fide laboi
dispute with the union—was no bar to a petition, although it was
executed before the enactment of section 8(e) and contained a "sav-
ings" clause 35 The majority reasoned that to hold such a contract a
bat would be "giving force and effect to such clauses despite the ex-
p. ess statutmy language that they are unenforcible and void" In
ejecting the contention that since 8(e) invalidates a conti act only to

the extent it contains a "hot cargo" clause its remaining provisions
should be deemed a bar, the majority pointed out that such an argu-
ment would be equally applicable to contracts containing invalid
union-security provisions, but that the Boat d has consistently held
such invalid union-security agreements no bar since its decision in the
Hager Hinge case,3fl and expiessly rejected this argument in the

Sec 8(e) was added by the Labor-Management Reporting and Disclosure Act of 1950,
enacted Sept 14, 1859, and became effective 80 days thereafter

=These exceptions are contained in the provisos to the section
For the unfair labor practice aspects, see the discussion, below, pp 140 and 142

le Pilgrim Furniture Co, Dui, 128 NLRB 910, American Feed Ca, 129 NLRB 821,
Calorator Mfg Corp, 129 NLRB 704

in Pilgrim Furniture Co , lac, above
gg Pilgrim Furniture Co, lac, above, American. Feed Co, aboie But see Food Monier,

Ise, 130 NLRB No -18, which rmeised the Fag; sm case after the fiscal 3 eaf
gg Above
84 Former Chairman Leedom and Member Fanning dissenting
fig The clause provided that in the event any Federal or State law or regulation or final

decision of any court or board having jurisdiction affects any provision or practice of the
contract, the contract shall be amended to compli therewith, others% lee the contract shall
continue in full force and effect

C Hager d Sons Hinge Mfg Co , 80 NLRB 163 (1948)
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lecent Keystone case 32 In this respect, as well as in respect to savings
clauses which are not iecognized as curing for bar purposes otherwise
invalid union-security provisions," the majority perceived no reason
to apply a different iule when a, proscribed "hot cargo" clause is in-
1 olved " As to the fact that the contract was executed before the
enactment of section 8(e), the majority noted that it was not dealing
with a possible retroactive application of the section to the execution
of the clause, but rather with the present effect to be given that clause
aftei it has been rendered unenforceable and void by the enactment
of section 8(e)

Similarly, in another of these cases," a Board panel held that a
clause N%hich excluded from the employees' "job duties, course of
employment or Al oil" any woik "on goods, products or materials
coming from or going to the piemises of an Employer wheie there
is any contioveisy with a Union" was a "hot cargo" clause violative
of section 8(e), and removed the contract as a bar, despite a savings
clause And in the third case,41 a panel held a contract provision that
"[i]n the event the Employer discontumes any of his manufacturing
processes and sub-lets this work to another firm the work
will be perfoimed by a firm under contiact with an International
Union, if available and comparable in quality," was also a "hot cargo"
clause violative of section 8(e), and lemoved the contract as a bar
10 an election

e Changes in Identity of Contracting Party—Schism—Defunctness
The basic rules as to whether a contract will be denied as a bar

because of a sstusm in the ranks of the conti acting union, or because
the umon is defunct, weie stated in the Hershey Chocolate case 42 dui-
ing fiscal 1959 Applying these rules during this past year, the
Boaid held that a schism did not exist in the circumstances of one
case, and that the contract was a bar, notwithstanding "disaffiliation
action" at a duly constituted meeting of the contracting union held
for the put pose of disaffiliating therefrom and affiliating with the peti-
tioner 42a The Board obseived that after such "disaffiliation action,"

3- 121 NLRB 880, 884-885 (1958)
See The Schnadig Corp, 125 NLRB 1934 (1959)

"Member Fanning was of the opinion that the provision here did not restrain or coerce
the emplo‘ees in their selection or refraining from selecting a l yirgaining representative
and, therefore, did not raise a conflict between the policies set forth in sec 1 of the act—
between stability of the collective bargaining rels.tionship and the freedom of employees
to select a bsrgaining representative—to justify setting aside the contract and the
contract-bar rule Former Chairman Leedom dissented solely on the basis of the fact
that the contract was executed before the enactment of sec 8(e)

4° A men can Feed Co., 129 NLRB 321
" &aerator Mfg Corp • 129 NLRB 704

Hershey Chocolate Corp, 121 NLRB 901 (1958) , Twenty-fourth Annual Report
(1959), p 27 See also Twenty-fifth Annual Report (1960), p 32

12a Clayton d Lambert Mfg Co ,128 NLRB 209
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new officers were appointed in the cont acting union, meetings of that
union were held, and the union continued to administer the contract
It noted, moreovel, that the record did not show "that there exists
in the international union a basic intraumon conflict over policy
lesulting in a disruption of existing intraunion ielationslups," as
requited to constitute a schism

f. Effect of Rival Claims and Petitions, and Conduct of Parties
Uncle" the Board's lules, as ievised in the Deluxe Metal Furniture

decision 43 during fiscal 1959, an asserted contract may not bar a pies-
ent election in certain situations because of a timely rival claim GI
petition, or the parties' conduct legarding their contract

(1) Substantial Representation Claims

The Board will deny contract-bar effect to collective-bargaming
agreements executed at a time when the employer was con ft onted with
a substantial, as distinguished from an unsupppited, lepiesentation
claim

Gene" ally, to constitute a substantial claim, the claim of a non-
incumbent union must be suppoited by a petition filed at an appro-
'mate time," unless the nomitcumbent union has ieframed from filing
a petition in ieliance upon the employet's conduct indicating that
recognition had been granted ot that a contract would be obtained
without an election 4r' In one case, howevei. the Board held that a
nonmcumbent union made a "substantial claim," and that a contract
executed afte" such claim but before its petition was no bar, where (1)
a week before the execution of the contract with a previously incum-
bent union, the employe' enteted into an agreement with the pettione"
admitting that the petitionei tepresented a majority of the employees,
and agreeing that in order to avoid any jurisdictional disputes the
petitioner would ask for an election before a specified date and the
employer would recognize whichever union won the election, and (2)
the nonincumbent's petition was filed before the date specified in this
agreement 46 The Board noted that although the petitioner was
neither promised nor led to believe that it could obtain recognition
without an election, the employer had "lulled Petitioner into a sense of
security leading it to believe that it had a commitment that recog-
nition would not be granted and a contract would not be executed
with any union until after the results of a Board election, provided
the Petitioner would request such election before" the date specified

43 Deluse Metal Furniture Co , 121 NLRB 995 (1958) , Twenty-fourth Annual Report
(1959), pp 28-34

44 See City Cab, Inc , 128 NLRB 493
"Deluxe Metal Furniture Co , above, at 998-999 (1958) , Twenty-fourth Annual Report

(1959), pp 28-29
4e Greenpoint Sleep Producte, 128 NLRB 548
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It pointed out that the "avoidance of pi actices such as that engaged
in here was the very purpose for which the substantial claims rule was
devised"

(2) Timeliness of Rival Petitions

To defeat a contract as a bar, a rival petition must be filed timel
in accordance with the Board's rules 47 Generally, a petition will be
held untimely if (1) filed on the same day a contract is executed, oi
(2) filed prematurely, via, more than 150 days befoie the terminal
date of an outstanding contract," or (3) filed during the 60-day "in-
sulated" period urunediately preceding that date

In the case of a favorable ruling upon a petitioner's appeal from
a regional director's dismissal of a petition, the filing date of the
original petition is controlling, not the date the Board reinstates the
petition 49 And in the case of a petition amended at the hearing to
exclude categories of "laborers" and "janitors" from the unit, the.
Board rejected the contention that the amendment substantially al-
tered the unit originally claimed and was therefore untimely, because
the petitioner acted, in part, upon assuiances from the employer and
intervenor that there was no "laborer" classification and that "jani-
tors" were always excluded from the unit as a matter of practice, and
the amendment did not substantially enlarge the chat acter or size of
the unit

(a) Sixty-day insulated period

The Deluxe Metal iule, barring petitions dining the 60-day pet iod
immediately preceding and including the expiration date of an exist-
ing contract, was adopted to promote industual stability by afford-
ing parties to art expiring contract an opportunity to negotiate a new
agreement without the disrupting effect of rival petitions 5L

In determining the outer limits of the 60-day insulated period
in a particular case, the Board held that a contract for a term from
March 19, 1959, to March 19, 1961, expired on March 18, 1961, and a
petition filed on January 18, 1961, was untimely filed during the in-
sulated period 52 The Board noted that, in conformity with the gen-
mai rule of construction, a contract in effect "until' a day certain is
to be construed as not including the date named after the word "until,'
absent a specific expression to the contrary, and the word "to" is
synonymous with the word "until"

a See Twenty fourth Annual Report (1959), pp 29-31
48 See, e g • Mid-Contment Oaf ton Corp, 131 NLRB No 60
49 Phillspa Petroleum Co • 130 NLRB 895

The Marley 00,181 NLRB No 103 See also Twenty-fifth Annual Report (1960), p 34
51 See Twenty-fifth Annual Report (1960), p 34, Tnent3 fourth Annual Report (1959),

pp 30-31
61 Hemisphere Steel Preclude, Inc. 181 NLRB No 13
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The Boaa d has also held that a claim by a nonincumbent union
prior to the insulated period unsuppported by a timely petition cannot
forestall the operation of the insulated period 58

(3) Termination of Contract

A contract ceases to be a bar to a rival petition upon its termina-
tion However, termination of a contract during the 60-day insulated
period does not render timely a petition filed during the 60-day
pei iod 51

A conti act u ill be deemed terminated foi colai act-bar purposes if
t emulated by mutual assent, or pursuant to its teims,55 or if a notice
of termination or cancellation is given because of breach of a basic
contract provision 59

(a) Automatically renewable contracts

In the case of an automatically renewable contract—as in the case
of a fixed-term contract—a petition is untimely.of filed during the
60-day insulated peliod pi ececling the conti act's expiration date

Under piesent inks, automatic renem al for contract-bar purposes is
forestalled by—
Any notice of a desire to negotiate changes in a contract received by the other
party thereto immediately preceding the automatic renewal date provided for
in the contract despite provision or agreement for its continuation dur-
ing negotiations, and regardless of the form of the notice

The Board held that a 2-year automatically renewable conti act
which the parties agreed to extend "pending the termination of [a
epresentation] pioceeding ' was no bar to a petition tamely filed more

than 60 days but not over 150 days prior to the original expiration of
the contract 58

(4) Premature Extension of Contract

Tlie Boa td adhei es to the gei Lei al itile that a pi mat u iely extended
conti act will not, bat a petition which is timely in relation to the
original conti act's teimmal date HOWES% er, in view of the Debt=
Metal requirements, a petition to be timely must be filed over 60 days,
but not mole than 150 days, befoie the original contract's teimmal
date If so filed, the petition is timely in relation to the extended
contract 59

" City Cab, Inc • 128 NLRB 493
" See Deluxe Metal Fuiniture Go, 121 NLRB 995 Twenty-fourth Annual Report

(1959), p 33
55 See G 0 MVP phy Go, 128 NLRB 908
" See Tnenty-fourth Annual Report (1959) p 34
NT Deluxe Metal Fai ?Ware Go, above For the effut of belated notice and of notlee

tinder modification clauses see Twent3 fourth Annual lipport (1959), pp 32-14
"Jut Transportation Corp, 128 NLRB 780 783
5, See Twenty fifth Annual Report (1960). P 45

016401-62-5
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A contract will be consideied prematui ely extended if during its
term the contracting parties execute an amendment thereto or a new
contract which contains a later terminal date 66 But the extension
will not be held premature when made (1) dining the 60-day msulated
period preceding the terminal date of the old contract, (2) after the
terminal date of the old contract, if notice by one of the parties fore-
stalled its automatic renewal or it contained no renewal provision,
01 (3) at a time when the existing contract would not have barred an
election because of other contract-bar iules 61

Consistent with these rules, the Board held in one case that a new
contract executed by the parties midterm a previous contract was not
subject to its premature-extension rules, where at the time the new
contract was executed the old contract could not opei ate as a bar under
the Board's expanded unit formula 62 The Board noted that it in-
tended to pei mit contracting parties to coirect their existing con-
tracts by appiopriately rewriting those defective as a bar because of
contract-bar rules, and that such a coirected contract would operate
as a bar for its reasonable term 63

5 Impact of Prior Determination
To promote the statutory objective of stability in labor relations,

representation petitions under section 9 are barred during specific
periods following a prior Board determination of representatives
Thus, according to longstanding judicially approved Board practice,
the cei tification of a repiesentative ordinarily will be held binding
for at least a year 64 In addition, section 9(c) (3) specifically pro-
hibits the Board nom holding an election during the 12-month period
following a validelection in the same group

a One-Year Certification Rule

Under the Board's 1-year rule, a certification is a bar foi 1 yeat to
a petition for employees in the certified unit,65 and a petition filed
befoie the end of the certification year will be dismissed, 66 except whet e
the certified incumbent and the employer have executed a new con-
tract during the certification year 67 In that situation, the certifica-

60 Deluxe Metal Furniture Co , above, at 1001-1002
lbad

62 Foremost Ape/sauce Col p, 128 NLRB 1033 For a discussion of the expanded unit
aspect of this case, see above, pp 41-42

Cf Wood Contersson Co, 125 NLRB 785 (1959)
"See Ray Broola y NLRB, 348 US 96 (1954)

Ksmberdy ClarL Col p , 61 NLRB 90 (1045)
Centr-O-Cast d Engineering Co, 100 NLRB 1507 (1052)

"Ludlow Typograph Co , 108 NLRB 1463 (1054) , Nineteenth Annual Report (1954)
p 85, Twenty first Annual Report (1956), p 49-50 See also The Great Atlantic ,F
Pacifir Ten rn 125 NLRB 252, footnote 5 (195n) , Twent y-fifth Annual Report (1960)
p 30
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tion year is held to merge with the contract, the contract becoming
controlling with respect to the timeliness of a rival petition

Absent unusual circumstances, a Board certification is binding on
a "successor" employer, without the requirement of express adoption "
However, where following a Board certification a small poi tion of
the certified unit was splintered from the huger part of the unit and
put in independent operation under a different company, the Boaid
held the certification no bar to a petition for this relatively small seg-
ment of employees, as they had been effectively separated for unit
imposes from the othei employees covered by the certification 69

b Twelve-Month Limitation

Section 9(c) (3) prohibits the holding of an election in any bargain-
ing unit or any subdivision in which a valid election was held during
the preceding 12-month period The Board gives the same effect to
elections conducted by responsible State agencies as to Boai d-con-
ducted elections, wheie they afford the employees involved an oppor-
tunity to express their true desires as to a collective-bargaining agent
and are not attended by iriegulatities 70 Under this policy, a Board
majority sustained a legional directoes dismissal of a petition be-
cause of a recent election held under the auspices of the Virgin Is-
lands Cornmissionei of Apiculture and Labor in the proposed bar-
gaining unit 71 In giving the Virgin Islands election the same effect
as an election under section 9, the majority noted that although the
challenge procedures of the Virgin Islands did not conform to the
Board's, the parties voluntarily participated in the election and the
election was conducted without substantial deviation from due process
equirements
It has been the Board's view that section 9(c) (3) only piohibits the

holding of an election during the proscribed period, but does not re-
quire the Board to dismiss any petition filed during the 12-monthi
pound as untimely However, i ecognizing the desn ability of estab-
lishing specific periods for the timely filing of petitions, the Board
has adopted the policy that petitions filed mole than 60 clays before
the expiration of the statutoly 12-month period will be dismissed
forthwith 72

18 See, eg, Ray Brooke v NLRB, 348 US at 97 98 (1954)
American Concrete Pipe of Hawaii, faa, 128 NLRB 720

"See Bluefield Produce ti Proviaton Co. 117 NLRB 1660, 16133 (1957) , Olin mathieeon
Chemical Corp, 115 NLRB 1501 (1956)

la Wart Indian 00 ,129 NLRB 1203, Member Kimball dissenting
"See Vickers, /no, 124 NLRB 1051, 1052-1053 (1959) , Twenty-fifth Annual Report

(1960), pp 36-87
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6. Unit of Employees Appropriate for Bargaining
Section 9(b) requires the Board to decide in each representation

case whether, "in order to assure to employees the fullest freedom
in exercising the rights guaranteed by this act, the unit applopriate
for the purposes of collective bargaining shall be the employer unit,
craft unit, plant unit, or subdivision thereof" 73

The broad discretion conferred on the Board by section 9(b)
determining bargaining units is, howevet, limited by the following
provisions

Section 9(b) (1) prohibits the Boaid horn deciding that a unit in-
cluding both piofessional and nonprofessional employees is appto-
priate unless a majority of the professional employees vote for in-
clusion in such a mixed unit 74

Section 9(b) (2) prohibits the Board from deciding that a proposed
craft unit is inapproptiate because of the prior establishment by the
Board of a broader unit, unless a majouty of the employees in the
proposed ciaft unit vote against separate tepresentation 75

Section 9(b) (3) prohibits the Board from establishing units in-
cluding both plant guards and other employees ot f torn cet tifyIng a
labor organization as representative of a guaid unit, if the laboi
otganization admits to membership, ot is affiliated, ditectly 01 in-
directly, with an organization which admits, nonguard employees 78

Section 9(c) (5) prohibits the Board from establishing a bargain-
ing unit solely on the basis of extent of organization 77

The Board adheres to the practice of declining to cei tify a unit
composed of a single employee 78

The following sespons discuss the mote Important cases decided
during fiscal 1961 which deal with factors generally consideted in
unit determinations, particular types of units, and treatment of pat-
ticular categoi les of employees ot employee groups

78 Unit determinations also have to be made in refusal-to-bargain cases, as no violation
of the relevant section of 8 (a) or (b) can be found unless the bargaining representative
involved had a majority status in an appropriate bargaining unit at the time of the alleged
'Ousel to bargain

74 See Longs Stores, /no, 129 NLRB 1495, Westinghouse Electric Corp, 129 NLRB 846,
where the Board directed a separate election for the professional employees even though
they had, on a prior occasion, been afforded the opportunity to vote for inclusion in a
mixed unit

75 For the application of rules governing the establishment of craft units, see below,
pp 55-57

70 See Watchmanitors, Inc , 128 NLRB 903
77 See Hot Shoppes, /no, 180 NLRB 144, Member Fanning dissenting
74 See Foreign Oar Center, mc, 129 NLRB 319, where the Board dismissed a refusal-to-

bargain complaint because bargaining would have been with a representative for a one-
man unit In di d Dick's Steak House, /no, 129 NLRB 1207, the Board dismissed a
petition for an expedited election under sec 8 (b) (7) (C) because the unit was comprised
of only one employee



Representation Cases 	 55

a General Considerations
The appropriateness of a bargaining unit is pi 'manly detei mined

on the basis of the common employment interests of the group in-
volved In making unit determinations, the Board also has con-
tinued to give particular weight to any substantial bargaining history
of the group"

Extent of organization may be a factor but, under section 9(c)
(5), it cannot be given controlling weight

The Board has consistently held that jurisdictional or other limita-
tion concerning classifications of employees in no way restricts the
Board m its deteimination of the appropriateness of a bargaining
unit 80

It is the Board's practice to appiove consent-election agreement s
unless they contain provisions which contravene the statute or estab-
lished Board policy, even though the Board might not have found
the unit stipulated therein appropriate had the case been contested
before it on its ments However, such consent agreements Cannot de-
stroy a unit previously found appropnate 81

b Craft and Quasi-Craft Units

The Board has continued to apply the American Potash rules 82 in
passing on petitions for the establishment of craft units, or the sev-
erance of craft or craftlike groups from existing larger units Under
these rules (1) A craft unit must be composed of true craft em-
ployees having "a kind and degree of skill which is normally acquired
only by undei going a substantial period of apprenticeship or compai a-
ble training"; (2) a noncraft group, sought to be severed, must be
functionally distinct and must consist of employees who, "though lack-
ing the hallmark of craft skill," are "identified with traditional trades
or occupations distinct from that of other employees, which have
by tradition and practice acquired craftlike characteristics", and (3)
a representative mhich seeks to sever a craft or quasi-craft group
horn a broader existing unit must have traditionally devoted itself to
serving the special intei ests of the type of employees involved

T° See, e g , Republic Steel Corp • 131 NLRB No 107 , Grand Rapids General Moto' s, 131
NLRB No 63, where the Board dismissed the request for a single-plant unit because of the
controlling multiplant bargaining history, although three intervening consent elections for
a single-plant unit were held

80 Maybes Stone Co , 129 NLRB 487 • Minnesota Minsng d Mfg Co. 129 NLRB 789
al Grand Rapids General Motors, above, where the Board held that intervening single-

plant consent elections did not destroy the previously established multiplant unit
as American Potash ti Chemical Corp, 107 NLRB 1418 (1954) • Nineteenth Annual Re

port (1954), pp 38-41
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(1) Craft Status
Craft status and the consequent right to separate representation

was recognized in one case 83 involving both welders and experimental
mechanics who were highly skilled welders, because they were engaged
in the same industry as the welders found to be craftsmen in Hughes
Az2 craft 84 and exercised duties and skills similar to those of the

elders in that case Pointing out that the smaller group of experi-
mental mechanics, who were employed in a previously unrepresented
department, may not be merged with the larger unit of welders, who
were previously represented in the existing production and mainte-
nance unit, without a self-determination election, a Board majority
dismissed the petition, since a unit of welders excluding the experi-
mental mechanics would include only a segment of the employer's
welders, and the petitioner's showing of interest did not cover experi-
mental mechanics 85

In another case, cabinetmakers at a department store were held by
a majority of the Board to constitute a craft group appropriate for
separate representation because they exercised the skills generally
attributed to cabinetmakers—an occupation broadly recognized in
industry as entailing a high form of skill—and they utilized in their
work the traditional tools of the carpentry craft 85 However, finish-
ers, furniture road servicemen, and benchmen were held in the same
case to have no craft status In none of the latter classifications
were the employees required to serve any apprenticeship or formal
training Although they had long employment in their jobs, the
Board majority was not convinced that upon attainment of job pro-
ficiency they pgssessed and exercised the high degree of manual
dexterity and judgment necessary to qualify as true craftsmen Nor
were they held to be a functionally distinct department severable
within the narrowly confined criteria of American Potash,

The Board dismissed a petition for severance of papercutters in a
setup paper box department because the papercutters were held to
have no craft status 87 They did not exhibit the range of skills, the
long period of training, or the high degree of judgment and manual
dexterity required for severance on a craft basis

(2) Craft and Departmental Severance

As heretofore, severance of true craft groups, or functionally
distinct and homogeneous traditional departmental groups, from

Aerofet General Corp, 129 NLRB 1492, Members Panning and Kimball dissenting
" Hughea Aircraft Co, 117 NLRB 98 (1957)

For discussion of showing of interest aspect, see above. P 33
I" May Department Stoics Co • 129 NLRB 21, Member Rodgers dissenting
87 II Burt Co • 130 NLRB 1115, Members Fanning and Kimball dissenting in other

respects
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existing laigei groups nits pm mittecl whet e the American Potash le-
quirements were met, including the requirement that the severance
petitioner qualify as the "tiaditional iepiesentative" of the group 88

In one case, a majority of the Board held that a union cannot, in
the same proceeding, seek to sever a craft group from a production
and maintenance unit and, simultaneously, seek to represent the pro-
duction and maintenance employees " Similarly, in another case, the
Board held that a union seeking to leplesent a functionally distinct
and homogeneous departmental group cannot, in the same proceeding,
simultaneously request lepresentation foi a pt oduction and main-
tenance group."

Regarding the "traditional representative" requirement in sevei ance
cases,91. a panel majority dismissed a union's petition for seveta,nce of
garage mechanics from an existing production and maintenance unit
of bakery employees because the petitioner failed to sustain its but den
of showing that it was a traditional representative of garage me-
chanics as required by the Amencan Potash ruletb92 Although recog-
nizing the fact that the union repiesented untold numbei s of garage
mechanics, the majority noted that "the fact that a union may rep] e-
sent many employees in the same classification as those sought to be
severed as a craft is not proof in itself that the union has devoted itself
to serving the special intei ests of such employees " 93

Adhering to the policy stated in the American Potash case,94 the
Board has continued to peimit sevei ance where othet wise ploper,
it tespective of any degree of integration of the employees opei ations

88 Severance must be coextensive with the existing bargaining unit Thus, severance of
tool and die employees on a single-plant basis from an existing multiplant unit was held
inappropriate Grand Rapids Genera/ Motora, 131 NLRB No 03

N Burt Co. 130 NLRB 1115, Members Fanning and Kimball dissenting The
ma3olity required the union to elect between the craftsmen and the other emplo3ees, and
permitted the union to engage in only one election

" Schick Inc 130 NLRB 1501, citing P N But t Co
In The "traditional representative" test applies only where sever ante of a craft or tra

dittonal department from an existing broxder unit is requested Thus, the Board held
that this test is not applicable where I craft or departmental unit has once been severed
from a production and maintenInce unit Ind has, since then, de%eloped its own bargaining
history Industrial Rayon Corp • 128 NLRB 514, set aside in 291 F 2d 809 (C A 4)

" Nissen Baking Corp, 131 NLRB No 90 Member Rodgers dissenting
▪ For  further discussion of the qualifications of craft representativis see above, PP

38-39
N Above, footnote 82
Ba See, e g, Lord Baltimore Press, lac, 128 NLRB 334, Mailtnolcrodt Chemical 'Works,

Uranium Div, 129 NLRB 312 In both cases the Board acknowledged, but expressed
disagreement with, the decision of the court of appeals in NLRB v Pittsburgh Plate
Glass Cc, 270 F 2d 167 (C A 4) Member Fanning, who did not participate in the
Lord Baltimore case, concurred In the MaGinokrodt case but found it unnecessary to pass
upon the question whether in a highly integrated plant he would adheie to the Board s
bolding in American Potash, and further expressed his opinion that In light of the decision
of the court in the Pittsburgh Plate Glass case, a thorough reexamination of the American
Potash case is required
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c Multiemployer Units
Questions regarding the appropriateness of multiemployer units

were again presented in a number of cases In determining whether
requests for such a unit should be granted, the Board has continued
to look to the existence of a controlling bargaining history, and the
intent and conduct of the parties.

The Board had occasion during the past year to restate the pi inciple
that a single-employer unit is presumptively appropriate, and that to
establish a contested claim for a broader unit, a controlling histor y
of collective bargaining on a broader basis must be shown 98 It was
again pointed out that an essential element for a multiemployer unit
is an unequivocal manifestation by the individual employers of a
desire to be bound in futur e collective bargaining by group rather than
individual action 97

Heretofore, in a number of cases where a multiemployer bargaining
history with respect to one category of employees was not controlling
as to other employee categories, as to which there was no bargaining
history, a single-employer unit of the latter employees was found
appropriate 98 But in these cases, the single-employer units consisted
of employee categories which had internal homogeneity and co-
hesiveness and could, therefore, stand alone as appropriate units
However, in two cases during the year, the Board found that the
employees sought were "a miscellaneous grouping of unrepresented
employees lacking any internal homogeneity or cohesiveness," and that
separate residual units of such employees were therefore Inappro-
priate 99 The Board pointed out that in order for the proposed units
to be residual the? would have had to be coextensive with the multi-
employer unit since, otherwise, they would constitute only a segment
of the residual group

An employer may withdraw from multiemployer bargaining and
thereby reestablish his employees in separate appropriate units A
single-employer unit will be deemed appropriate in such circum-
stances when "the employer, at an appropriate time, manifests an
intention to withdraw from group bargaining and to pursue an in-

"John Brenner Co, 129 NLRB 894, Greater St Louis Automotive Timmer+, & Up
holaterers Assn, 131 NLRB No 11

B1 Morgan Linen Service, Inc , 131 NLRB No 58, Northern Nevada Chapter, National
Electrical Contractors Assn., 131 NLRB No 74, where nonmembers of an employer asso-
ciation were excluded from a multtemployer unit because their signed letter of assent
ngteeing only to be bound in the association's contract did not contain a cle q l , express
grant of authority to the association to represent the signers of the letter In collective
bargaining

98 See, e g, Joseph E Seagram ci Sons, Inc • 101 NLRB 101 (1952) , Continental Baking
Co, 100 NLRB 33 (1954)

"The Los Angeles Steller Haton Hotel, 129 NLRB I -149 ifoladay Hotel, i il NLRB
No 20
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dividual course of action with respect to its labor ielations " 1 Ap-
plying this test, the Board found separate single-employer units ap-
propriate where, following a breakdown in associationwide negotia-
tions, individual employers abandoned group bargaining, did not pay
dues or assessments to the association—resulting in automatic termi-
nation of membership under the association's bylaw s—and indicated
their desire to pursue an individual course of action by executing con-
tracts on a single-employer basis 2

In another case, the Board held that employers had not timely or
effectively withdrawn their authority from an employer association
to represent them, because their attempted withdrawal occur red either
after the commencement of multiemployer negotiations for an agree-
ment 01 after the signing of the agreement, and their adoption of
this agreement showed that they did not intend to embark on a course
of independent bargaining

d Production and Maintenance Units
In the past, the Board has followed the policy of permitting the

separate representation of maintenance employees in the absence of
a bargaining history for production and maintenance employees 4
During this fiscal year, a Board majority in the Ante? lean Cyanmzd
case 5 vacated an earlier decision in the same case C which held
that where one union seeks all the production and maintenance
employees involved and another unit seeks only a maintenance unit,
the broader unit alone is appropriate, notwithstanding the absence
of a bargaining history on the broader basis Upon i econsidei ation,
the Board majoiity found nothing in the 1 ecoi d here to show that
"the Employer's opeiation is so integrated that maintenance has
lost its identity as a function separate from pi oduction, and that
maintenance employees are not separately identifiable," and directed
self-determination elections in (1) a maintenance voting group, and
(2) a production voting group The majority pointed out, however,
that the absence of a more comprehensive bargaining history would
not necessarily establish the appropriateness of a maintenance unit,
and that the Board will "continue to examine on a case-by-case basis
the appropriateness of separate maintenance department units, fully
cognizant that homogeneity, cohesiveness, and other factors of sepa-

I Cooke, Waiters ce Waaresses Union, Local 3E7 (Greater Peoria Restaurant Assn ), 131
NLRB No 33

find
a Northcrrs Nevada Chapter, National Electrical Contractors Assn, 131 NLRB No 74
4 See Armst? ong Cork Co, 80 NLRB 1328 • Allied Chemical Dye Corp • 120 NLRB 63,

67, and eases cited therein
5 Amerscan Cyanamid Co, 131 NLRB No 125, Member Rodgers dissenting
6 American Cyanamid Cc, 130 NLRB 1 former Chnfrmnn T.eeqJ 	  find hinnthor

dissenting
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rate identity aie being affected by automation and technological
changes and other forms of industrial advancement"

Heretofore, it n as the Board's policy to reject party stipulations for
units confined to production employees in all industries except the
garment industry 7 During the past yeat, the Board reversed its past
practice of giving effect to such stipulations in the garment industry
where there was no history of bargaining 8 It held that there are no
special circumstances peculiar to that industry to warrant this excep-
tion, and found a unit of production and maintenance employees alone
appropi late

e Dual Function Employees

With respect to the unit placement of an employee who performs
dual functions for an employer, a Board majority announced a new
test for all cases, namely, "whether an employee sought to be in-
cluded in a proposed unit is primarily engaged in, and spends the
major portion of his time, i e, more than 50 percent of his time,
performing tasks or duties alike or similar to the ones performed by
the other employees in the requested unit " 9 Under this rule, only
employees engaged more than 50 percent of their time in such like tasks
or duties will be included in the requested unit and eligible to vote in
an election conducted in such unit

f Individuals Excluded From Bargaining Unit by the Act

A. baigaining unit ma3 include only individuals ho ate "em-
ployees" within the meaning of section 2(3) of the act The major
categories expressly excluded from the term "employee" are agricul-
tural laborers, independent contractors, and supervisors In addi-
tion, thd statutory definition excludes domestic sell ants, or anyone
employed by his parent or spouse, or persons employed by an em-
ployer subject to the Railway Labor Act or by any person who is not
an employer within the definition of section 2(2) 11

The statutory exclusions have continued to require determinations
as to whether the employment functions or relations of particular em-
ployees precluded their inclusion in a pi oposed bargaining unit

4. See also Wal tier-Lamb ert Pharmaceutical Go, Inc OM NLRB No 171
'See Dove Mfg Go, 328 NLRB 778, and cases cited therein
a nut

Denver Color ado Springs-Pueblo Motor Way, 129 NLRB 1184, Mimber Finning dissent
big The Ocala Star Banner, 97 NLRB 384 (1951) and other cases permitting unit
inelusion of emploi ees spending less thin a major portion of their time in such tnsks
nere specifically overrulcd

io As to ioting eligibility see beloa, p 68
'I See above, p 22, footnote 1 See also, e g Geronnno Service Go, 129 NLRB 306,

a here the Board had occasion to cleteininie whether a pArticular compan y was an "em
plover" in few of the authorit y of an Army contracting officer to effect the dismissal of
employees, and Laundry, Dry Cleaning ce Dye House Workers' Intl Union Local 26, 129
NLRB 1446, a here the Boni(' found office cleric ils for a local union's a elfaie and pension
trusts to be employees of the local union undei the circunistinces of the casts
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(1) Agricultural Laborers

A continuing rider to the Boat d's appropnation act requires the
Board to determine "agricultui al laborei" status so as to conform to
the definition of the teim "agricultule" in section 3(f) of the Fair
Labor Standards Act

In applying the statutory terms, it is the Board's policy "to follow
vvhenever possible" the interpretation of section 3(f) by the Dept"' t-
ment of Labor 12 Thus, employees engaged in the raising, butchei-
ing, packing, freezing, and distribution of rainbow trout were held not
agricultural laboreis but "employees" in view of the ruling of the De-
partment of Labor that employees engaged in "fish fanning" of the
type involved here are not employed in aglicultule within the mean-
ing of section 3(f) ld

Employees at a dairy farming and milk pi ocessing operation who
are regularly employed full time in pi oce,ssing, bottling, and deliver-
ing milk and other dairy products were held not ag," 'cultural laborers 14

On the other hand, individuals who tend cattle', raise poultry, and
handle milk and eggs on a dairy and poultiy faim w eie held agti-
cultural laboiers under section 2(3) 25

(2) Independent Contractors

In determining whether an individual is an independent conti actor
rather than an employee, and therefoie must be excluded flout a pi o
posed bargaining unit, the Board has consistently applied the "i ight-
of-control" test 26 This test is based on whether the pet son foi w ham
the individual pei forms services has retained contiol not only over
the result to be achieved but also over the manner in which the work
19 to be performed The resolution of this question depends on the
facts of each case, and no one factor is determinative 17

In one case the Boat d held that newpaper distributois were employ-
ces rather than independent contractols because the employe' "eseived
the right to control, when and as it saw fit, the manne" and means, as
well as the result, of the distributors' work 15 Hele, the fact that
social security and withholding taxes were not deducted and that the
distributors owned their own bucks and lined helpers if needed, was

"Snake River Trout Co • 129 NLRB 41 See also Twent3 fifth Annual Report, p 43
23 Snake River Trout Co, abo%e

Shoenberg Farms, 129 NLRB 966 citing II A Bider tt Sons, 117 NLRB 517 (1957)
15 Pine State Creamery Co , 130 NLRB 892
" The test applies equally in determining %%both( r the [rut ticular Indlidua1s ina3 prop

erly be included in a bargaining unit under sec 9 of the act, and where their employee
status for the purposes of the unfair laboi make p1 ON Ni011$ of CPC 8 is in Bane

'I Buffalo Courser Express, Ino , 129 NLRB 932., Lindsay Ncu,spapera, lac, 130 NLRB
680, Mohican TrucLIng Co. 131 NLRB No 148

13 Buffalo Courier Express, Inc , above, distinguishing P 0 Publishing Co, 114 NLRB GO
(1955)
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not deemed controlling However, the employer's selection and con-
trol of the scope of a distributor's district, its provision of trucking
allowances and liability insurance, its establishment of the price at
which papers were to be sold, its assistance m collections and in solici-
tation of new outlets and subscribers, its requirement of reports on
distributors' expenses and other reports, the advancement of ciedit,
the acceptance of "returns," the ieplacement without cost of Sunday
color sections lost, stolen, or destroyed, and the teimmability of the
conti act on 1 day's notice, were found to demonstiate a substantial
measure of control over the means as well as the results of the distribu-
tors' work Alt:mover, such factors indicated that the distributors'
compensation was not contiolled primarily by the disti ibutois' in-
dustry or efficiency in perfoi ming the work required under the con-
tract, but was in substantial pait affected by decisions and actions of
the employer Similatly, in two other newspaper cases, route dealers
and motor loute carriers were found to be employees and not inde-
pendent cont.' actors 1°

Truckdriveis Tiho had previously been employees of a trucking sei v-
ice were held not to have become independent contractors by vii tue
of individual lease agreements under which the dlivers leased then
trucks and equipment from the employer 20 The Boaid held that the
leasing airangement amounted to little more than a paper or book-
keeping proceduie foi the convenience of the employer and, in mate-
rial lespects, the employei retained the light to control the mann& and
means by which the work of the drivels was to be accomplished In
another case, individual distributorship contracts entered into by a
carbonated beverage manufacturer with its driver-salesmen weie held
not to have alteledqhe employee status of these drivers oi conveited
them into independent contractors 21

A news photogiapher was held to be essentially a small entreprenem
] ather than a wage earner, and, therefore, an independent contractor,
not an employee of a newspapel 22 Here, the photographer's income
iepiesented the difference between what he iec,eived for pictures he
was able to sell and the cost of matelials Although the newspapel

'0 San Antonio Light Div, Hearst Consolidated Publications, Inc 180 NLRB 619, Lind
say Newspapers, Inc , above, both cases citing Buffalo Courier Express, Inc , above

= Mohican Trucking Co. abo‘e
01 Squirt Nesbitt Bottling Corp , 130 NLRB 24
21 La Prensa, hoc, 131 NLRB No 73 Here, the Board noted the legislath e history of

the 1947 amendments to the act showing the intention of Congress that the Board recog-
nize as employ ees those a ho "work for wages or salaries under direct supervision," and ab
independent contractors those who "undertake to do a job for a price, decide how the
work will be done, usually hire others to do the work, and depend for theit income not
upon wages, but upon the difference between what they pay for goods, materials, and
labor and what they receive for the end result, that is, upon profits" 80th Cong , 1st
Seas, H R Rep No 245, April 11, 1947, p 18 Legislative History of the Labor Manage-
ment Relations Act, 1947, vol 1, p 809
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assigned him to subjects which were to be photogiaphed, it did not
control the manner or means by which he was to perform his work
This photographer functioned substantially, and received the same
pay, as other photographers who were adnruttedly "free lancers"

In another case, "bosses" engaged by seafood processing companies
to do drag-boat fishing m company-owned and -equipped boats were
found to be independent contractors, and their fishei men clews to be
their employees rather than the employees of the companies on the
basis of oral agreements or at rangements between the "bosses" and the
companies which were bilateral in natui e, i e, an wed at by nego-
tiation 23

(3) Supervisors

The supervisory status of an individual under the act depends on
whether he possesses authority to act in the interest of his employer
in the matters and the mannei specified in section 2(11), m Inch de-
fines the term "supervisor " 24 An employee mill be found to have
supervisory status if he has any of the authorities enumel ated in
section 2(11) 25

The fact that a rank-and-file employee exercises supervisoiy au-
thority irregulaily and sporadically is not alone sufficient to consti-
tute him a supervisor 26 Conversely, the meie fact that a supeivisor
fails to exercise his supeivisory authoi ity does not change his em-
ployment status nom that of a supet %isor to that of a iank-and-file
employee He still has the powei egaidless of its nonexeicise 27

g Employees Excluded From Unit by Board Policy

It is the Board's policy to exclude from bargaining units employees
mho act in a confidential capacity to officials who immulate, detei-
mine, and effectuate the employer's labor ielat ions pubcres,25 as well

23 Prank Alsoto Fish Co and Boat Seawol thy, 129 NLRB 27 The Board found that the
bosses herr. °pm ate under conditions more akin to those in AlasLa Salmon Indust,y, Inc
110 NLRB 900 (1954), than in Southm n Shellfish (Jo, 95 NLRB 957 (1951)

" Sec 2(11) reads "The term 'supervisor' means any individual haiing authoriti, in
the interest of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge,
assign, reward, or discipline other employees, or responsibly to direct them, or to gdyust
theii grim ances, or effectixely to recommend such action, if in connection with the foie
going the exercise of such authority is not of a merely routine m clerical nature, but
requires the use of independent Judgment

See Twentx fifth Annual Report (1960), p 45
AI V I P Radio, Inc , 128 NLRB 113
27 Leonard Ntedenster, 	 Co 130 NLRB 113
23 See, e g, Twenty third Annual Report (1058), pp 41-42, and Laundry, Dry Cleaning

LO Dye House WorLers' Intl &neon Local 26,129 NLRB 1446, which involved a local union
as an employer, and where an employee ho nes a membei of the employer's executive
committee which formulated labor relations policies was excluded from the unit as a con-
fidential employee Compare with Ceiling Bieunng (Jo, 131 NLRB No 64, where a per-
sonnel assistant was held not a confidential employee because his status and duties had
not changed since he first assumed the duties of personnel clerk which were all of a
clerical nature, and at no time did he negotiate concerning labor relations policies or rep
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as managerial employees, i e, employees in executive positions with
authority to formulate and effectuate management policies

Access to confidential file material has been held insufficient, in it-
self, to confer confidential status" Nor does the fact that employees
may be entrusted with business infoimation to be withheld from the
employer's competitors, or that their IN oik involves cost determina-
tions Nvhich may affect employees' pay scales, render them mana-
gerial or confidential employees 31

In one case the Board rejected the contention of an international
union that its business agents were managerial employees and there-
fore should be excluded ft orn the unit sought by the petitioner 32

h Employees' Wishes in Unit Determinations
The wishes of the employees concerned, as ascei tamed in self-

deter mmation elections, are taken into consideration where (1) spe-
cifically required by the act," oi (2) in the Board's view, representa-
tion of an employee gioup in a sepal ate unit at a larger unit is equally
appropriate," oi (3) the question of a gioup's inclusion in an existing
unit rather than continued nonrepiesentation is involved 35

Prior to its decision in The Wazleaz Btltinore Hotel case" during
the preceding fiscal year, m hene% er the Board directed elections among
voting groups of previously represented and previously unrepresented
employees, whom the incumbent union sought to combine, the practice
was to pool the votes 37—but only if the voting groups of pi eviously
represented employees rejected the union, and the voting group of
previously unrepresented employees voted for the union, was there
occasion for such pooling 38 In the 147a2kiki case, a Board majority
held that it would 'to longer pool the votes in such cases, and that if
resent the employer in any formal grie‘ance procedures, and Swift & Co, 129 NLRB 3191
where a garage stenographer mils found not a confidential emplolee, although she sub
stituted for the plant superintendent s confidential secretary about 10 percent of her time,
because she spent only a fraction of that time in work considered confidential

See Twenty third Annual Report (1958), PP 42-43 See also Yellow Cab, Inc, 131
NLRB No 41, where taxienb dispatchers mere held not to have managerial functions

"G C Nut phy Co • 128 NLRB 908
21 	 d Co • abo‘P
12 Into, national Ladics' Gat men t Wo, , s' Union, 131 NLRB No 25, citing Atom scan

10de-ration of Lobo?, 120 NLRB 969 (1953) The duties and autholities of the business
agents are subst intuilly the time as those of the organi/ers in the American. Federation
of Lobo, VISO v ho %%Ole held to be nonmanagerial emplo‘ees

a, See above, p 54
"Sec American Cyonamml Co, 131 NLRB No 125, p 59, Member Rodgers dissenting,

Aci ofet Gene, al Co; p , 129 NLRB 1492, Members F inning and Kimball dissenting See
also The Zia Co 108 NLRB 1134 (1954) Nineteenth Annuli Rcport (1954) pp 42-41

w See, e g, Polk Bios , Inc , 128 NLRB 530, J R Simplot Co • 130 NLRB 272 and 1283
But see D V Displays, ct at, 134 NLRB No 55 decided after the close of the fiscal year,
'Rhin modified The Zia Co 109 NLRB 312 (1954)

'8 127 NLRB 82 (1960), Member Panning dissenting
a*For a description of the pooling technique, see American Potash & Chemical Corp

107 NLRB 1418, 1427 (1954) , Nineteenth Annual Report (1954), p 43
8, See The Zia Co, above, Twentieth Annual Report (1955) 4 pp 38-39
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the pieviously repiesented voting group rejected the union, the previ-
ously unrepresented gioup would not constitute an apploptiate unit
and remain unrepresented, notwithstanding its selection of the union 39

Howevet, in one case during this fiscal year, whet e the unreptesented
group sought to be added to the reptesented gioup was "by far the
more numeious one," a Board majoiity held the Waduzlet, case inappli-
cable, and found that the uniepresented gioup here could comp' ise a
sepatate appi opiate unit "on a residual basis," and could, theiefoie,
select its own iepiesentative, even if the pieviously tepresented group
chose anothei rapt esentative or rejected representation 40

1 Units for Decertification Purposes
The Board has continued to require that the unit in nhich the

decertification election is to be held must be coextensive with the
existing certified oi lecognized unit 41 In the case of a certified multi-
employer unit, it held that the fact that some individual employets
had di opped out of the unit and otheis had puked it did not lender
inappropriate the cei tified multiemployer unit of all the employers

esently pat ticipating lii joint bargaining 42

Dui mg the past year, in two cases involving a history of baiganung
in a unit bioadet than the certified unit, the cm tified unit rather than
the historical broadei unit was held appropriate In one of these
cases, the last ceitified unit was bioadened by the conti act of the par-
ties after the certification A Boaid majority noted that to have held
the bioadet contract unit contiolling in that case would have denied
the employees an oppoitunity to vote out a union foi which they had
not voted in the pies ious election and which had been imposed upon
them as a bargaining iepresentative 43 In the othei case, a Board ma-
jority held that a contract which merged a certified chemist unit with
another certified unit was not sufficient to oblitei ate the separate
certification of the chemists m view of the particular facts and equities
in the case 44

o0 See also Cool. Paint d Varnish Co • 127 NLRB 1098 (1960) and Star Canon P1 °ducts
Co 127 NLRB 1173 (1960) But see Felix Half d Brother, Inc , 112 NLRB No 135
decided after the close of the fiscal year, nhich overruled the Was141.,i and Cool. Paint
cases

40 J R Simplot Co, 330 NLRB 1283, modifying 130 NLRB 272, Member Fanning this
senting (there mere 23 employees in the prelionsly iepresented glom) and 973 eruploiee,.
in the unrepresented croup

▪ Arlan'e Department Store of Michigan, Inc , 131 NLRB No 88, Calorator Mfg Crimp ,
129 NLRB 704 See also Westinghouse Eleetise Corp, 129 NLRB 840, as to decertifIc mon
of a professional unit

" Fisherman's Coopei ohne Assn, 128 hLRB 62
Mtesion Appliance Corp, 129 NLRB 1417, Members Fanning and Kimball concurting, in

the result only
44 Goodyear Tire & Rubber Co. 130 NLRB 889, Member Fanning dissenting San Juan

Mercantile Coip, 117 NLRB 8 (1957), discussed in Tnenty -second Annual Repoit (1052)
p 47, overruled to the extent inconsistent
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7. Units Appropriate for 8(b)(7)(C) Expedited Elections
In situations involving recognition or organization picketing, when-

evei a section 9(c) petition is timely filed—within a reasonable period
of time not to exceed 30 days from the commencement of such picket-
mg—in accordance with the first proviso to recently enacted section
8(b) (7) (C)," and the Board's Rules and Regulations pertaining
theieto," the Board must direct an election "forthwith" in such unit
as it finds appropriate

During the past yeai , the Board had occasion for the first time to
pass upon questions concerning the processing of petitions under sec-
tion 8(b) (7) (C) in V oodoo Corporation 47 In that case, a majority of
the Board stated as follows

[T]his statutory scheme contemplates that a violation of this section
[8(b) (7) (C)] may be avoided where an expedited election is held in an appro-
ptiate unit encompassing the employees foi whom the labor organization seeks
lecognition or whom it seeks to organize by means of the picketing Thus, the
unit for an 8(b) (7) (C) expedited election is not necessarily the unit alleged
in the petition because it must as a minimum include the employees who are
invohed in the picketing This requires a determination first as to which
employees are in fact involved in the picketing, and then a finding as to the
smallest unit encompassing such employees which ould be appropriate under
familiar Board piinciples Depending upon the circumstances of the case, the
appropriate unit may comprise the categories of employees involved in the picket-
ing or it may be broader in scope

In the instant case, the majoi ity found that the regional director had
apparently not made an investigation as to which employees were
involved in the picketing, "a necessary predicate for a determination
of the appropi late unit for an expedited election," and iemanded the
case to the iegional director to determine in the first instance the unit
appropriate for an expedited election upon the basis of an investiga-
tion of all the facts It noted that the investigation should include
such matters contained in the employer's offer of proof rejected at
the hearing which indicated the gioup of employees involved in the
picketing 48

In anothei case, involving a iestaurant's sole dooiman, the employ-
ees only unrepresented employee, the Board held that it saw no reason
to modify its longheld policy in section 9(c) (1) cases, of not directing

a This section was added by the Labor-Management Reporting and Disclosure Act of
1959, enacted Sept 14, 1959, and became effective 60 days thereafter

"See the Board's Rules and Regulations, Series 8, as amended, secs 102 75-102 77
47 129 NLRB 1188, Members Fanning and Kimball dissenting
4° 	 hearing officer rejected the employer's offer of proof with respect to eiitience that

(1) the petitioner hsd demanded that the employer sign a recognition agieenient for a
unit of all its employees and instituted picketing the next day to compel such recognition
(2) the picketing lisd inflicted serious and irreparable injury upon the employer's business
and (3) the picketing had already continued for an unreasonable pelted of time when the
InstInt petition was filed, on the ground that such evidence raised issues germane only
to pending unfair labor pr ictice charges
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elections in one-man units, for expedited elections uncle' sections 8(b)
(7) (C) and 9(c) 45 It pointed out that as the picketing union cannot,
under Board policy, be certified, because the unit involved is inappro-
priate, no election can be held, and the petition cannot serve to block
furthei processing of 8(b) (7) charges 5°

8. Conduct of Representation Elections
Section (c) (1) provides that if a question of iepiesentation exists

the Boat d must resolve it through an election by secret ballot The
election details are left to the Board Such matters as voting eligibil-
ity, timing of elections, and standards of election conduct are subject
to rules laid down in the Board's Rules and Regulations and in its
decisions

a Voting Eligibility

An employee's voting eligibility depends generally on his status on
the eligibility payroll date and on the date of the election To be
entitled to vote, an employee must have woiked. in the voting unit
cluiing the eligibility period and on the date of the election Howevei,
as specified in the Boat d's usual dnection of election, this does not
apply in the case of employees who are ill or on vacation or tempoi arily
laid off, or employees in the military service who appear in person at
the polls Other exceptions pertain to striker replacements and irregu-
lar and intermittent employees discussed below.

Laid-off employees are permitted to vote only if they have a reason-
able expectancy of reemployment at the time of the election Reten-
tion of seniority rights following layoff, with no expectancy of em-
ployment in the near future, is insufficient to establish eligibility 51

(1) Economic Strikers and Replacements

Dining fiscal 1961, the Board adhered to the pi mciples it enunciated
in the preceding year with respect to the voting eligibility of economic
strikers and peimanent replacements for such strikers 52 Generally,
the status of an economic striker for voting purposes is forfeited where
the striker obtains permanent employment elsewhere before the elec-
tion 53 In one case, the Board decided that "self-employment during
an economic strike, standing alone, does not establish that the strike'
has abandoned his job with the struck employer " 54

49 Al LC Deck's Stook House, Inc. 129 NLRB 1207
"roc discussion of 8(b) (7) unfair labor practices, see below. pp 148-151
.4 The 'Worley Go, 131 NLRB No 103
52 See Twenty-fifth Annual Report (1960), pp 46-47
53 See H d If Knitting Hills, Inc, 128 NLRB 881, citing W Wilton Wood, Inc , 121

NLRB 1675 (1960)
54 If d Ar Knitting Mills, luc above nowel,er a majority of the Bo tril found th

tinder the circumstances hete the self emplo yment of the economic striker constituted all
abandonment of his employment, Member Jenkins dissenting in this respect

616401-62-6
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In another case, the Board restated its finding in last year's Wilton
Wood 55 case that permanent replacements for economic strikers are
eligible voters if employed on the eligibility and election dates 56

However, in a case where the strike occurred after the dii ection of the
election and the established eligibility date, the Boar d viewed the
economic strike amendment to section 9(c) (3) 57 as requiting that
replacements be permitted to vote nrespective of the eligibility period
established for other employees, and accordingly held that "perma-
nent replacements for sti Ike]. s, Mho in no event may exceed the num-
ber of strikers, are eligible to vote if employed on the date of the
election " 88

(2) Irregular and Intermittent Employees

As heretofore, voting eligibility in industries where employment is
intermittent or irregular has been adjusted by the use of formulas
designed to enfranchise all employees with a substantial continuing
interest in their employment conditions and to insure a representative
vote To this end, voting eligibility was extended to laborers of a
crating and packing firm who worked 50 hours or more at any time
during the preceding year, provided the employees' names appeared
on at least one daily payroll during the current year preceding the
issuance of the direction of election 59 And stevedores were held eli-
gible to vote if their names appeared on eight or more payiolls during
the 8-month period immediately preceding the date of the direction
of election a'

(3) Dual Function Employees

With respect to„qmployees who perform dual functions for an em-
ployer, a Board majority announced a new test applicable to then
voting eligibility as well as to unit placement Under this test, only
employees engaged more than 50 percent of their time in tasks or
duties similar to those performed by the employees in the requested
unit will be eligible to vote in an election conducted in such unit 61

(4) Stipulations and Eligibility Lists

In the interest of expeditious handling of representation cases in
general, the Board will honor the stipulations of the parties which
are not inconsistent with the act or with Board policy In one case

86 W Wilton Wood, Inc, above
58 II C M Knitting Mals, lac, above
DT Sec 702, Labor-Management Reporting and Maclean's Act of 1959, Title VII-

Amendment9 to the Labor Management Relations Act, 1047, as amended
is Tampa Sand d Matemi Co • 129 NLRB 1273

Tol-Pac, Inc. 128 NLRB 1430
so Hamtiton Bros , Inc, 130 NLRB 233
a Denver Colorado Springs-Pueblo Motor Way, 129 NLRB 1184, Member Fanning dis

senting With respect to unit placement see above, p 60
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during the year, Crum Along Boat8, Inc ,62 the Boaid had directed
an election on the basis of a stipulation, entered into by the parties
at the hearing, to include c,eitain individuals in the unit On the
day of the election, the petitioner questioned the stipulation for the
first time, contending that these individuals weie supervisors, and
challenged their ballots Notwithstanding the regional director's re-
port on challenges sustaining this contention as to most of these in-
dividuals, a Board majority held the parties bound by the stipulation
and overruled the challenges It noted that to permit repudiation of
a stipulation under these circumstances "would give encouragement
to unwarranted and dilatory claims and would result in a lack of
finality to Board proceedings and decisions " 03

It is also the Board's rule, established in the Norms-Thermador
case 64 during fiscal 1958, that parties to a consent-election agreement
are bound by an eligibility list attached to and incorporated in a
written and signed agreement if it specifically states that all eligi-
bility issues iesolved ale final, unless the inclusion or exclusion of
certain employees contravenes the act or establishea policy In accord
with this rule the Board held that an employer was not precluded
from challenging the ballot of an individual on the ground that he
was a supervisor, although his name appeared on the eligibility list 8'

The Board noted that the Crum Along policy described above was
not applicable hei e since "that policy was intended to apply to stipu-
lations as to unit placement made at representation hearings and was
not intended to modify the policy applicable to agreements as to
eligibility made in consent election cases"

b Timing of Election

Ordinarily, the Board directs that elections be held within 30 days
horn the date of the direction of election But where an immediate
election would occur at a time when there is no i epresentative number
of employees in the voting unit—because of such circumstances as
a seasonal fluctuation in employment or a change in operations—a
different date NA ill be selected in order to accommodate voting to the
peak or normal work force

In seasonal industries, it is customary to time the election so as to
occur at or neai the first peak season following the direction of elec-
tion 66 In the case of an expanding unit, the election date will be

02 128 NLRB 1019, Members Jenkins and Fanning digsenting
The majority noted that its refusal to In% estigate the matter at this stage of the pro

ceedings was based on procedural grounds and did not necessarily mean that the Indiid
uals in question are appropriately in the unit

" Norris Thermador Corp ., 119 NLRB 1301 (1958) , Twenty-third Annual Report (1958)
pp 44-45

65 Lake Huron Broadcasting Corp, 180 NLRB 008
00 See, eg,J R Simplot Food Processing Dsv, , 128 NLRB 1391
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made to coincide with the time when a representative number of the
contemplated enlaiged work force is employed 67

The Boaid declined to dismiss a petition which sought a unit of
employees at a construction company's fabrication yard although
no substantial and iepresentative employee complement was presently
employed at the yard because of the completion of contracts aftei
the filing of the petition 68 However, in view of the expected increase
in yard peisonnel as new contemplated contracts are obtained, the
Board tieated the yard operations here as analogous to seasonal opera-
tions and dilectecl the regional directoi to conduct an election "in
the foreseeable future when, in the opinion of the regional director, a
substantial and representative complement is employed" at the em-
ployer's yard

c Standards of Election Conduct
Board elections are conducted m accordance with strict standards

designed to assure that the participating employees have an oppoi-
tunity to register a free and untrammeled choice in selecting a bar-
gaining representative Any party to an election who believes that
the standards were not met may, within 5 days, file objections to the
election with the regional director under whose supervision it was
held The regional &lector then may either make a report on the
objections, or may issue a decision disposing of the issues raised by
the objections which is subject to a limited review by the Board 7"

Tn the GI ea the iegional director issues a report, any party may file
exceptions to this iepoit with the Board The issues reused by the
objections, and exceptions if any, are then finally determined by the
Board

(1) Mechanics of Election

Election details, such as the time, place, and notice of an election,
are left largely to the regional director 72 The Board does not inter-

J R Simplot Co, 130 NLRB 272 See also National Gypsum Co, 128 NLRB 315.
Boum Chemical Co 129 NLRB 929, and Ifolker Chemical Corp, 130 NLRB 1'394, n here
unit expansion was held not to justify post ponement because it vris shown thlt a substan-
tial and representative segment of the employee complement would be employed at Um
normal election date

W Horace Williams Co, 130 NLRB 223
so See also Ernest Renda Contracting Co, 130 NLRB 1515, where the Board postponed

the election because construction work on a sanitary sewer project may be intermittent on
g ccount of adverse climatic conditions.

70 This procedure applies only to directed elections, not consent or stipulated elections
For the latter procedures, see Board's Rules and Regulations. Series 8, secs 102 62 and
102 69(c)

71 The procedures for filing objections and exceptions and for their disposition are set
out in sec 102 69 of the Board's Rules and Regulations, Series 8, as amended, effective
with respect to any petition filed under sec 9 (c) or (e) of the act on or after May 15, 1961

Under the old bec 102 09, in force during the greater part of fiscal 1961, the procedures
provided that If any party to an election should timely file objections, the regional director
could then only make a report on the objections

*2 See, e g, Jat Transportation Corp, 131 NLRB No 39, Member Fanning dissenting in
other respects, where the Board rejected the contention that the free choice of the em-
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fere with the regional director's broad discretion in making arrange-
ments for the conduct of elections except where the discretion has
been abused 78 The test is whether the employees in fact had an ade-
quate opportunity to cast a secret ballot Once a ballot has been cast
in an election, the voter loses control over its disposition and may not
as a matter of right have it withdrawn 74

In one case, the Board held that the regional director did not abuse
his discretion in making election arrangements where a small percent-
age of employees was madveitently omitted from the eligibility lists
obtained from the employer, and "hack licenses" and social security
cards w ere used as a method of identifying employees 75

In another case, the Board rejected the contention of an alleged
employee that opportunity to vote was impaired by an agreement of
the employer and union improperly to exclude her and two other em-
ployees from the bargaining unit 76 Noting that the posted notices of
election listed as eligible to vote "all employees" and that the alleged
employees involved made no attempt to vote, the,poard observed that
"if they had been sufficiently interested in voting, they could have ap-
peared at the polls, where they would have been permitted to vote
challenged ballots, and a determination of the propriety of their ex-
clusion or inclusion would then have been made by the Board"

The use of observers at a Boa rd-oi del ed election is a privilege and
not a right The presence of observers other than Board agents is not
required by the act However, the Board permits the parties to use
employee election observers, but does not usually permit outside ob-
set. vets 77 Thus, the Board held in one case that the regional director
acted within his discretion in refusing to permit the union to use non-
employee outside election observers m the absence of agreement by the
employer 78

While during the count of ballots utmost care must be taken to pre-
serve each ballot, an election will not be set aside because certain
ballots are destroyed by Board agents after the parties have agteed
pioyees was interfered with because the election sites were selected by the regional director
and were on the employer's premises

-11 See, e g , Jot Transportation Corp ., abole, Member Fanning dissenting In other re-
spects, where the Board held that the regional director did not act arbitrarily or capri
ciously in the preparation and conduct of the election because he prepared for the election
in accordance with the standard regional office procedures

Grea t Eastern Color Lithographic Corp, 181 NLRB No 138, Member Fanning dissent-
ing in other respects In this case, the request of fie individuals, who were alleged to
have been unlawfully discharged in a pending unfair labor practice proceeding and whose
ballots had been challenged, to withdraw their votes was refused Such withdrawals
would have resulted in the petitioner winning the election without awaiting the outcome
of the unfair labor practice proceeding

J at Transportation (lot p, above, Membei Fanning dissenting in other respects
'7 Houston Chronicle Publishing Co • 131 NLRB No 93
ti .Tat Transportation Oorp, above, Member Fanning dissenting in other respect.
vs Aid
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that the voters are ineligible, and have failed to object to the agent's
announcement that the ballots would be destroyed 79

(2) Interference With Election

An election will be set aside if it was accompanied by conduct
which, in the Board's view, created an atmosphete of confusion or fear
of reprisals and thus interfered with the employees' free and untram-
meled choice of a representative guaranteed by the act 8° In deter-
mining whether specific conduct amounted to such interference, the
Board does not attempt to assess its actual effect on the employees but
concerns itself with whether it is reasonable to conclude that the con-
duct tended to prevent a free expression of the employees' choice

An election will be set aside because of pi ejudicial conduct whethei
or not the conduct is attributable to one of the parties The deter-
minative factor is that conduct has °cell' red which cleated a geneial
atmosphere in which a free choice of a bargaining repiesentative was
impossible al

(a) Preelection speeches—the 24-hour rule

In order to insure an atmospheie conducive to a flee election, the
Board has prohibited participating parties from making preelection
speeches on company time and propel ty to massed assemblies of em-
rloyees within 24 hours before the time scheduled for an election
Violation of this rule, known as the Peerless rule,82 results m the elec-
tion being set aside

In one case, a Christmas party held in one of the employer's
lestaurants on the day before the election was deemed not violative of
the Peerless rule 84, The date of the party had been selected before
the preelection conference established the date for the election, the
employees attended voluntarily and on their own time, and the only
supervisor in attendance, who was the supervisor for that particulai
restaurant, made no speech nor led any discussion concerning the elec-
tion or the union In reaching its decision in this case, the Board
also considered again the effect of the employer's speeches to employees
during the time mail balloting was in progress 84 It held that the

" Interstate Hoak', lac, 131 NLRB No 153
In order to prevent confusion and turmoil at the time of the election, the Board has

specificslly prohibited electioneering speeches on company time during the 24 hour period
just before the election, Pew lose Plywood Co, 107 NLRB 427 (195.3), as well as
electioneering near the polling place during the election

81 See James Lew; and Sons Co, 130 NLRB 290, former Chairman Leedom and Member
Rodgers dissenting, where a majority of the Board set aside an election because the state-
ments and conduct by responsible groups and indiiduals in the community reasonably
conveyed the view to the employees that in the event of unionisation the employer could
shut down its plant and other employers would not locate in the community

= Peerless Plymood Co, above, footnote 80
as Interstate Hosts, lac, above
8' See Oregon Washington Telephone Co, 123 NLRB 339 (1959)
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speeches here did not violate the Peerless rule because wiitten notice
of the date the ballots were mailed to employees was not given to the
employer

(b) Election propaganda

in order to safeguard the right of employees to select oi reject
collective-bargaining representatives in an atmosphere which is con-
ducive to the free expression of the employees' wishes, the Board will
set aside elections which were accompained by propaganda prejudicial
to such expression However, the Board has frequently had occasion
to make clear that it will not police or censure the parties' election
propaganda absent coercion or fraud As stated again by the Board,
exaggerations, inaccuracies, partial truths, name-calling, and false-
hoods in campaign propaganda, while not condoned, will not warrant
setting aside an election unless they are so misleading as to impair
the employees' free choice 85 However, "when one of the parties
deliberately misstates material facts wluch are within its special
knowledge, under such circumstances that the other party or parties
cannot learn about them in time to point out the misstatements, and
the employees themselves lack the independent knowledge to make
possible a proper evaluation of the misstatements, the Board will find
that the bounds of legitimate campaign propaganda have been
exceeded and will set aside an election " 80

The employer's acceleration of the regular pay period and distribu-
tion of pay env elopes immediately prior to an election, with an en-
closure illustrating to the employees the amount of union dues that
would be deducted if they failed to vote against the petitioner, was
held not to warrant setting aside the election in one case 87

(c) Other campaign tactics

As in the case of prejudicial propaganda, an election will be set aside
if the Board finds that campaign tactics resorted to by a party impaired
the employees' free choice

8° United States Gypsum Co • 130 NLRB 901, former Chairman Leedom Ind Member
Rodgers dissenting

United States Gypsum Co , abole Here a majority of the Board set aside an election
where the employer on the two days before the election distributed discussed and posted
two telegrams which contained misstatements and deliberate misrepresentations concern
log the employer's bargaining relationship with the petitioner at another plant belonging
to the employer See also The Cleveland Trencher Co, 130 NLRB 1300, where the petitioner
distributed a leaflet containing misstatements as to some of the economic benefits of a
fringe nature it had obtained in contracts for employees of other employers in the area
But see Weil-McLain Co, 130 NLRB 19 where the employer's misstatements were held
not to have exceeded the bounds of permissible cam paign propaganda because the facts
stated were not peculiarly within the party's knowledge, could be refuted by the opponent,
and could be evaluated by the employees themselves, and Jet Ti =ape); tation Corp, 131
NLRB No 39, where the employ ees themseli Pq R Pre able tn determine thr. truth or faisiti
of the propaganda

87 The Mosier Safe Co, 129 NLRB 747
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In one case, the Board held that the payment of $2 by an employer
as "lunch" money to employees who attended preelection meetings did
not warrant setting aside the election 88 The Board noted the absence
of a showing that the meetings were held within the 24-hour pieelec-
ton period or that the payments were conditioned upon how the
employees voted

(i) Employee interviews

The Boat d has consistently set aside elections where the employer
resorted to the technique of calling upon all or a majority of the
employees in the unit individually, in the employer's office or at their
homes, to urge them to vote against a proposed bargaining representa-
tive, regardless of whether the employe]. 's remarks to the employees
were coercive in character In setting aside the election in one case,
a maprity of the Board held that office and home interviews of a sub-
stantial number of employees for the purpose of encouraging rejection
of the union, together with the employer's interrogation of six em-
ployees in the plant during the critical period, evidenced a systematic
technique of interviewing, the cumulative effect of which interfered
with a fi ee election 89

(u) Preelection threats and promises

.Pi eelection threats oi piomies hich tend to influence the em-
ployees' vote are grounds for setting aside an election But statements
regarding the effects of union organization or severance from an exist-
ing broader unit will not be held to have intei feted with an election if
they are mere expressions of opinion or the party's legal position fl°

(3) Iffect of Alleged Unfair Labor Practices

The Board will set aside elections because of substantial interference
therewith arising from conduct which, in an unfair labor practice
proceeding, would also be held violative of the act But, in such cases,
the interfei ence with the election is found to exist without regard to
whether the interfering conduct would be deemed an unfair labor
practice in a complaint case This is because the effect of pi eelection
conduct on an election is not tested by the same criteria as conduct
alleged by a complaint to be violative of the act

On the other hand, where the conduct alleged to have inter feted
with the election could only be held to be such interference upon an
initial finding that an unfair labor practice was committed, it is Board

"Jot Transportation Corp • above, Member Fanning dissenting in other respect%
89 The Hut ley Co, 130 NLRB 282, Members Rodgers and Kimball dissenting
"See Wed-McLain Co , 130 NLRB 19, where the Board viewed the employer s stair

ments as an eximorann of opinion nailer thin no threat,' of eennomlc reprien1 either
espress or implied
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policy not to mquire into such matters in the guise of consideling
objections to an election In such cases, the election process may be
protected by the timely filing of charges with respect to the conduct
m question Thus, in one case, a Board majority held that m the
absence of unfair labor practice charges an alleged discriminatory
layoff had to be presumed not unlawfully motivated and could not be
considered a basis for settmg aside the election 91 On the other hand,
in another case, a Board majority declined to determme challenges to
the ballots of individuals alleged to be unfair labor practice dischargees
in a pending unfan labor pi actice proceeding until it had ruled on
their status in the unfair labor practice case 92

91 Texas Meat Packers, Inc, 180 NLRB 233, Member Fanning dissenting
Great Eastern Color Lithographic Col p • 131 NLRB No 138 Member Funning di,

sentmg



IV

Unfair Labor Practices
The Boa d is empoweied by the act "to pievent any peison fiom

engaging in any unfair labor practice (listed in section 8) affecting
commeice " In general, section 8 forbids an employer or a union
oi their agents from engaging m certain specified types of activity
which Congress has designated as unfair labor practices The Board,
however, may not act to prevent or remedy such activities until a
charge of unfair labor practice has been filed with it Such charges
may be filed by an employer, an employee, a labor organization, or
other plivate party They are filed with the regional office of the
Board in the area where the unfair practice allegedly was committed

This chapter deals with decisions issued by the Board during the
1961 fiscal ) ear, emphasis being given to decisions which involve novel
questions oi set new precedents

A. Unfair Labor Practices of Employers

1. Interference With Section 7 Rights

Section 8(a) (1) of the act forbids an employer "to Intel fele N4itli,
iestrain, or coei cal; employees in the exercise of their rights to engage
in, oi refi am from, collective bargaining and self-organizational
activities as guaranteed by section 7 Violations of this general pro-
hibition may take the form of (1) any of the types of conduct specifi-
cally identified in subsections (2) through (5) of section 8(a) , 1 or (2)
any othei employer conduct which independently tends to interfere
with, lest/ am, oi coerce employees in exercising then statutory rights
Violations of the latter type axe discussed m this section

Generally, the test which the Board applies in this type of case is
"whether the employer engaged in conduct which, it may reasonably
be said, tends to interfeie with the free exercise of employee rights
under the Act " 2 To suppoit a violation, it is not necessary to show
that the employer IN as motivated by a desire to interfere with such

1 Violations of these types are dhscussed in subsequent sections of this chapter
2 Amerscan Freightways 00 • Inc • 124 NLRB 146, 147 (1959) , Twenty-fifth Annual

Report (1960), pp 58-57

76
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rights It is well established that section 8(a) (1) coercion "does not
turn on the employer's motive or on whether the coercion succeeded
or failed " 3

The cases of independent 8(a) (1) violations during the past year
continued to present the usual pattern of employer conduct designed
to prevent union organization, to discourage union adherence, or to
impede other concerted activities protected by section 7 of the act
For the most part, they involved such clearly coercive conduct as
t eprisals, and express or implied threats of reprisals, for participating
in union or other protected concerted activities, 4 and promises ol
grants of economic advantages to discourage such activities

Specific reprisals or threats of reprisal found violative of
section 8(a) (1) included the eviction of strikers nom company
hvmg quarters,° the discharge of an employee for presenting
a grievance on behalf of herself and fellow employees, 7 threats of
plant shutdown and discharge,8 threats of loss of overtime and reduced
work,° threats of "drastic measures," 10 statements attributing dis-
charges, layoffs, and iefusals to promote and Pecan employees to
union activities," and threats that wage increases," advancement,"
lob security," job benefits," or continued operation of the plant oi
business 18 depended upon the employees' rejection of the union in a
BOltld election

Also found violative of this section wine employer threats to
break and get rid of the union," to discontinue business if the
union became the collective bargaining representative,18 to decline
to bargain with the union," to delay negotiations unnecessarily,20
to shut down befoie the employe' would sign a collective-bargaining

Ibid
4 See, e g, Stewart Hog Ring Co. Inc • 131 NLRB No 49 • West India Fruit & Steam

chip Co • /no , 130 NLRB $43 (Members Rodgers and Kimball dissenting on jurisdictional
grounds) • Winn Dime Stores, Inc , 128 NLRB 574, Layton Oil Co • 128 NLRB 252

5 See, e g • West India Fruit it Steamship Co , Inc • above, Ksekert Brothers Ford, Ina,
129 NLRB 1316 • Sherry Mfg Cc, Inc , 128 NLRB 739, Murray Ohio Mfg Co. 128 NLRB
184

• Kohler Oo , 128 NLRB 1082, 1092-1093, 1188-1189 A sec 8(a)(3) violation wag
not found because the occupancy of such living quarters was not a "condition of em-
ployment"

She, ry Mfg Go, Inc, 128 NLRB 739 A grc 8(n) (1) 	 v, is not found liPtitv.e
the action was not related to union activities

8 Lsberty Coach Go, 128 NLRB 160
• Stewart Hog Ring Go, Inc, 131 NLRB No 49
'8 Weat India Fruit & Steamship Go, Inc , 130 NLRB 343 (Members Rodgers and Kim-

ball dissenting on jurisdictional grounds)
• Borg Warner Controls, etc. 128 NLRB 1035
12 General Engineering, Ina, 131 NLRB No 87
13 The Pulaski Rubber Oo ,131 NLRB No Si
• lbsd
gs General Engineering, Inc, above
18 The Pulaski Rubber Co, above, Minnotte Mfg Corp, 131 NLRB No 85 (also pay-

ment of money involved)
• Borg-Warner Controls, above (employer also advocated formation of a dominated

union)
• Kickert Brothers Ford, Ino , 129 NLRB 1316
zi General Engineering, Inc , 131 NLRB No 87
monad
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agreement with the union," or that there would never be a union in
the employer's establishment 22

Unlawful interference within the meaning of section 8(a) (1) was
also found where employers announced a wage increase and adopted
a hospitalization plan,23 rescinded a proposed wage cut," promised
to take care of complaints,23 promised that discharged employees might
return to work if they forgot the union," offered to negotiate an in-
dividual wage increase with an employee, 27 or stated that problems
could be resolved without union representation 28

Section 8(a) (1) was likewise held violated where employers solicited
or aided employees to resign from the union," or, accompanied by
threats of reprisal or promises of benefit, solicited employees to aban-
don a current strike 32

a Interrogation

The Board has continued to adhere to the test enunciated m Blue
Flash, Express, Inc ,81 that the legality of an employer's interroga-
tion of employees as to their union allegiance and activities depends
upon "whether under all the circumstances, the mterrogation reason-
ably tends to restrain or interfere with the employees in the exercise
of rights guaranteed by the Act " 32 If "the surrounding circum-
stances together with the nature of the interrogation itself" render
the interrogation coercive, it need not "be accompanied by other un-
fair labor practices before it can violate the Act" However, when
such interrogation viewed in the context in which it occurred "falls
short of interference or coercion, [it] is not unlawful "

Thus, the Board found no violation where single instances of inter-
rogation occurred., in circumstances devoid of other unfair Um

= & B Electric Co , 130 NLRB 961
= Edwards TrucLing Go, 129 NLRB 885 See also Twenty-fifth Annual Report (1960).

p 56
5° Sherry Mfg Go, /no, 128 NLRB 739 (unilateral action also found a sec 8(a) (5)

violation)
• KicLert Brothere Ford, Inc , 129 NLRB 1318 (no violation of sec 8(a) (5) found

since wage cut had never been put into effect)
= West India Fruit & Steamship Go, Inc , 130 NLRB 344 (Members Rodgers and Kim-

ball dissenting on Jurisdictional grounds)
26 Edwards TrucLing Oo , above
= Murray Ohio Mfg Co ,128 NLRB 184
28 Barney'e Supercenter, /no, 128 NLRB 1325
= Edward. Trucking Co, 129 NLRB 885 • Winn-Dszie Storee, Inc, 128 NLRB 574, West

India Fruit a Steamship 00, Inc, above
ao 0 cE S Electric Go, 130 NLRB 961 (strikers threatened with loss of jobs, vacation,

and bonuses if they failed to return by a certain day) , Kohler 0, 128 NLRB 1062,
1088-1090 (promises of benefits if striker returned)

= 109 NLRB 691,593 (1954)
aa Ainsworth Mfg Co. 181 NLRB No 48
= See Twentieth Annual Report (1955), pp 67-09, Twenty-third Annual Report (1958),

p 57, Anderson Air Activities, Inc, 128 NLRB 698,899
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practices," where the interrogation concerned matters into which the
employer had a legitimate cause to inquire," and where the interro-
gation in itself lacked any coercive quality 3°

Conversely, in Edwards Trucking Co ,BT the Board, in sustaining a
section 8(a) (1) violation based on interrogation, noted that the inter-
rogation occurred in the context of the employer's coercive threats
and subsequent discrimination against employees because of then
union activities Similarly, interrogation of many employees about
their own and other employees' activities and sympathies for the union,
and about union meetings and their attendance, was found part of a
general coercive pattern, and in violation of section 8(a) (1), where
accompanying events included voiced hostility to union organization,
promises of benefits and threats of discharge, and discriminatory
discharges 88

In one case, an employer's questioning of an employee whether he
had heard anything about the union was held not coercive where the
employer stated at the same time that "if the bop wanted, a union,
why, let them have it" 89 Also held not coercive, because it was "am-
biguous at best," was the employer's questioning of another employee
as to whether she had "company" However, in the context of other
unfair labor practices, the foreman's questioning of employees regard-
ing attendance at union meetings, the presence of other employees at
meetings, and how employees "felt about the union" was held to ha l e
independently violated the section 40

Other interrogation found coercive, in a context of expressed union
hostility 41 or other unfair labor practices, included questioning an em-
ployee upon hiring him as to whether he had ever worked for a
union, 42 interrogation of employees regarding union membership, ac-

II, Lenox Plastics of P B, lac, 128 NLRB 42, Gibbs Automatic Div, Pierce Industries,
129 NLRB 196

as Kohler Oo , 128 NLRB 1062 (Interviews for purpose of determining identity of per-
sons engaged in illegal strike conduct) , Anderson Air Activities, above (interviews to as-
certain reasons for dissension which forced foreman to resign voluntarily because he had
lost control of his crew, Member Jenkins, dissenting, found interrogation exceeded per-
missive bounds) , Midstate Hauling 0, /no, 129 NLRB 1160 (interrogation as to picket-
ing activity at another company's plant for purpose of determining whether employer's
trucks could cross picket line)

Murray Ohio Mfg Oo , 128 NLRB 184 (questioning employee as to why he was wear
lug union button and whether he had subsequently thrown It in trash)

'7 129 NLRB 385
es Trettenero Sand ri Gravel Co, 129 NLRB 610 frhe Board reversed the trial ex-

aminer's finding that such questioning constituted unlawful surveillance, in the absence
of evidence that the employer attempted to infiltrate employee meetings, employed spy
techniques or clandestinely watched employee union activities, or attempted to give em-
ployees an impression of surveillance For a discussion of surveillance, see below, p 83

a Acme Boot Co , The , 181 NLRB No 169
*See also Pasemore Supply Co, 128 NLRB 50 (interrogation directly related to dia

criminatory discharge) , Ainsworth Mfg Oe , 181 NLRB No 48. West India Bruit di Steam-
ship Oo , 180 NLRB 848

a See Murray Envelope Carp, etc, 180 NLRB 1574
0 Liberty Coach Go, 128 NLRB 160
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tivities, and desires, 43 polling employees concernmg their union sym-
pathies , " interrogation of a known union adherent as to whether he
had signed a union card; " and counsel's extensive interrogation
of employees under oath going far beyond an asserted purpose of
establishing supervisory taint in the showing of interest submitted
by a union in support of a representation petition"

The Boaad did not agree with a trial exammei's view that interroga-
tion is "presumptively unlawful," insofar as the trial examiner im-
plied that once the fact of interrogation was established the employei
had the burden to estabhsh that it was not unlawful 47

b Prohibitions Against Union Activities

Company iules and p] ohibitions against union activities, such as
union solicitation and discussion, and the wearing of union insignia,

were again considered by the Board in several cases
With respect to the promulgation of plant rules against union solici-

tation, the Board continued to follow the principles set forth in Wal-
ton Mfg Co 48 and Star-Brae In4u8tne8, Inc ," durmg the pievious
fiscal year 5° Thus, an employer's broad rule forbidding solicitation
on company property "to join or not to join any organization"—
without reference to working or nonwoikmg time--was held "pre-
sumptively an unreasonable impediment to self-organization" in one
case, and therefore unlawful, in the absence of evidence that special
circumstances made the rule necessary to maintain production or
discipline 31

In this case, the Board rejected the employer's contention that
the rule was nesessary to prevent employees on wink breaks from
soliciting others still at work and thereby interfei mg with pm-
duction The Board noted that the prohibitory rule was not limited
to the solicitation of employees still at work, but was equally applica-
ble to situations where both the solicited and the solicitor were on
work breaks Likewise, the fact that a strike 7 or 8 years ago was
accompanied by violence and friction among the employees was not

Ainsworth Mfg Co, above, Yoseph Bag 00, 128 NLRB 211, 21/-218
"Stewart Hog Ring Co, Inc 131 NLRB go 49
" Southeastern Galtantaing Corp. 130 NLRB 123
4s Lindsay Newspapera, 130 NLRB 680 But the Board did not adopt the trial ex-

anilines opinion that the concept underlying the kind of inquiry held privileged in Joy
Silk Mills, 85 NLRB 1263, 1288 (1949), enforced 185 1' 2d 732 (C A DC,  1950),
certiorari denied, 341 II S 914, is inapplicable to representation proceedings Douther,
In view of its conclubion as to the employei's purpose in conducting the inquiry it found
it unnecessary to decide the extent and nature of privileged inquiry in the representation
case situation as presented here

Awieworth Mfg Co, above, footnote 3
da 126 NLRi3 697 (1960), enforced 289 P 2d 177 (CA 5), Mar V, 1961
55 127 NLRB 1008 (1960)
55 Bee Twenty-fifth Annual Report (1980), pp 57-59
51 Texas Aluminum Co, 131 NLRB No 69
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deemed to justify "a blanket prohibition on solicitation" within the
plant 52

On the other hand, a panel majoiity held that a no-solicitation rule
prohibiting nonsupervisory "work leaden," as well as supervisors,
from taking pal t in an election campaign between two rival unions
"was not disciiminatoiy, nor unfanly applied, nor an unreasonable
impediment to employee activity," wheie it was ptomulgated by the
employet timing the campaign to maintain its neutrality between
the rival unions, notwithstanding the fact that the rule applied to only
a small number of the total nonsupeivisoty foice 53 Citing Walton
Mfg Co, above, the majority noted that an employer's rule banning
solicitations on company premises duting "woiking time" is pre-
sumptively valid m the absence of evidence that the rule was adopted
for a disciimmatory purpose or that it was being unfairly applied
It also observed, citing Star-B rite lndu8trze8, Inc , above, that the pro-
mulgation of such a rule when the union begins its campaign is not
in itself evidence of a discriminatory purpose Tlke fact that the rule
here was limited to less than all the nonsupervisory employees was
not deemed, in the circumstances, an unfair application or an unrea-
sonable iestriction of employee activity as it was intended to be ap-
plied only to those employees—that is, "work leaders"—whose ex-
pression of opinion at the plant could, justifiably, be attributed to the
employer 54

In another case, the legality of a rule pi ohibiting union talk ot
discussion on "company time" was presented 55 There, although the
employer maintained a general rule for many years prohibiting talk-
ing on "company time" unless such conversations pertained to the job,
the employees openly and freely engaged in various types of conversa-
tions and solicitations during working time Upon the advent of
union oiganization, the employer notified all its employees that they
would be subject to disciplinary action if they discussed union matte's
on "company time" After the union was ceitified as the bargaining
representative, the union's attorney raised the question at a bargaining

la Since the Board found the broad no-solicitation rule invalid, the layoff of three em-
ployees for breach of the rule, during the work breaks or nonworking time of both the
solicitor and the solicited, was held to Itolate sec 8(a)(3) and (1) of the act See also
New Orleans Furnsture Mfg Co, 129 NLRB 244, 251, where the discharge of a union ad-
herent purportedly for violation of a no-solicitation rule during "working time" was held
siolatis e of sec 8(a) (3) and (1) since the eNidence failed to establish that the employer
in fact had a bona fide no-solicitation rule of any kind, and, even if the rule existed, it
was discriminatorily enforced to restrain union activity

63 Laub Baking Co, 131 NLRB No 108, Member Fanning dissenting
The panel majority also held that the demotion of a nonsupervisory "work leader"

because h e had violated the rule bi campaigning during morking hours did not violate
the act As to the see 8(a) (2) aspects of this case, Involving the granting of plant access
to the incumbent contracting union while den ying Rams to this outside union see below
p 88

BR Multhentern lnotrumenta, Inc 11 NLRB No 127
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session whether this iule was applicable to paid nonworking coffee
breaks, asserting that it should be applied only to actual "working
time" The employer's attorney disagreed, but as neither was certain
of the law on the subject, the matter was dropped The employer
never notified its employees that its rule was being or might be ex-
tended to cover coffee breaks, nor did it ever attempt to enforce such
a i ule However, the union's attorney informed members of the union
that the employer's officers had interpreted its rules as covering coffee
breaks and warned them to be careful

To these facts, a majority again applied the "presumption of
validity" expressed in Star-Brite Inclustrze8, above, and held that the
Jule was not invalid merely because its adoption coincided with the
advent of the union, or because it failed to prohibit other types of
outside activity It also observed that, in accord with the Star-Brzte
decision, "to require an employer to establish that such rules are neces-
sary for production and discipline would render the presumption of
validity worthless" As foi the applicability of a no-solicitation rule
to coffee breaks and other paid nonworking time, the majority noted
that the Board and the courts have long recognized that the curtail-
ment of employees' rights to engage in concerted activities during non-
working time is not justified by the fact that they are paid for such
time " It held, however, that the employer's possibly erroneous mtei -
pretation, that the phrase "company time" is "paid" rather than
"working" time, was not the proper basis for finding a violation in
the circumstances of this case, particularly as this aspect of the em-
ployees no-talking rule was only incidentally discussed once at a
bargaining meeting, was never announced by the employer to the
employees, and na' attempt was ever made to enforce such a "paid"
time rule 57

A contrary decision was reached where an employer's rule pro-
hibited employees from engaging in organizational activity during
their "nonworking time" as distinguished from "company" or work-
ing" time 58 And an employees promulgation of a rule prohibiting
employees of a hotel from wearing "badges of any kind," including
union insignia, "so that they may be seen by any customer or guest,"
allegedly because it tended to lower the dignity of the hotel, was like-
wise held unlawful by a panel majority, where the employer threat-
ened employees having no contact with the public with discharge oi
other consequences for a violation of the rule 59 In that case the

"See I P Bales Co, 82 NLRB 187 (1949), and other cases cited in the instant case
57 Member Fanning, in agreement with the trial examiner, dissented on the ground that

the rule applied to nonworking time, I e, coffee breaks, as well as to working time, was
adopted for a discriminatory purpose and that the Star-Brite decision was therefore in
applicable
" Ford Motor Company (Sterling Plant, Chassis Parts Div), 181 NLRB No 174 See

also The Beadic Corp, Research Laboratories Div, 131 NLRB No 89
"Floridan Hotel of Tampa, 130 NLRB 1105, Member Kimball dissenting In part
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majority noted that the rule was broader than the employer's claimed
or stated purpose in that it prohibited all employees from wearing
union buttons or insignia while at work in the hotel, regardless of
their contacts with customers or guests, and was thus applicable in
instances which lacked the special circumstances claimed by the em-
ployer as making the rule necessary 60

In another case,6' the Board had occasion to consider the validity of
an employer's prohibition of the use of plant equipment for the print-
ing of union stickers There, employees had previously been per-
nutted to use company equipment for reproduction of personal papers
and pictures of all types during their spaie time, without any prior
request or appi oval Upon learning that employees were using the
equipment to print union stickers, the employer's superintendent
announced that no personal work could be done on company equip-
ment without prior approval by a supervisor The Board, reversing
the trial examinees finding of a section 8(a) (1) violation, found
that the employei did not withdraw the employee privilege of using
the equipment for personal work but only prohibited its use to pro-
duce union material, and required advance approval Lo insure com-
pliance with this prohibition It pointed out that it was not unlawful
for an employer to refuse to permit his equipment to be used for the
production of union literature

c. Surveillance
During fiscal 1961, the Board reiterated that an employer inde-

pendently interferes with employees' rights under section 7, in viola-
tion of section 8(a) (1) , by creating an impression of surveillance 62 as
well as by actual acts of surveillance°

The most extensive surveillance found violative of section 8(a) (1)
during the year occurred in Kohler Co" There, the employer in
i he course of a strike hired detectives to conduct investigations, and
received and paid for many detective reports concerning matters
which the Board found "plainly outside the scope of lawful inquiry."
More specifically, this consisted of detective reports concerning (1)

.3 The maiority found it unnecessary to decide here whether it different rule which would
cover only those employees who are in continuous and daily contact with the public would
also be violative of sec 8(a) (1) Member Kimball dissented in part from the breadth
of the majority's order as he would have found lawful that portion of the employer's rule
which prohibited the wearing of union buttons by employees who were in continuous and
daily contact with the public

61 The Rendus Corp, Research Laboratories Div, above
a, Star Cooler Gory, 129 NLRB 1075 • Ainatoorth Mfg Co , 181 NLRB No 48 a

Pan 0-Ramso Package Go, 130 'NLRB 1174, Inhere -in employer's urging employees to at-
tend a union meeting was held insufficient to create an impression of surveillance

63 Layton Oil Co , 128 NLRB 2-12 Lee Rowan Mfg Go, I VI NLRB 980 FGAW Co,
129 NLRB 1105

64 128 NLRB 1082, 1099-1100
8113401-81----7
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the beliefs, sentiments, and attitudes among the strikers themselves
on the issues involved in the strike, as to whether the strike was broken
or lost, and the likelihood that the union was ieady to settle for less
than currently indicated, (2) investigations into the private lives of
the iunon s chief negotiator and other union officials, including mail
checks and telephone covets, and (3) checks and repoits on the com-
ing and going of union officials at union headquarters and elsewheie,
and ieports showing that constant surveillance was maintained at
valious strike headquaiters and like places in the area of the strike
However, plans and repoits for further use of detective investiga-
tions, surveillance, and strike breaking weie not found violative of
the section because there was no evidence that they were carried out

Othei action of the employer which the Boaid condemned in the
Kohler case, although not found violative of section 8(a) (1) or
wait anting piosecution under section 12 of the act," was Kohlei's
acceptance of iepoits of private detectives it had hired to investigate
and report on counsel for the General Counsel and his activities, in-
cluding investigation of his parents and inquiries of his wife The
Boaid also condemned the plans revealed in such reports for future
"bugging" of the hotel at. which the General Counsel's trial staff was
quartered 68

d Discharges for Concerted Activities
The discharge of employees for engaging in protected concerted

activities not sponsored by a union, or not reflecting activity for or
on behalf of a union, is violative of section 8(a) (1) 67 During the
past year, it was peonted out that in order to sustain a section 8(a) (1)
violation based on such discharges, "it is necessary to establish that
at the time of the discharge the employer had knowledge of the con-
certed nature of the activity for which the employee was discharged " 68

In one case, an employee was discharged for sending a letter, ap-
proved but not signed by two othei employees, complaining to the
State health department about alleged unsanitary plant conditions °°
Prior to the discharge, the employer had knowledge only of the letter
which was signed by the dischargee alone, and believed that she was
acting solely for herself in writing this letter Although the Board

"Sec 12 of the act provides that "4ny person n ho shall n Whiny resist, prevent, im-
pede, or Interfere with any member of the Board or any of its agents or agencies in the
performance of duties pursuant to this Act shall be punished by a fine of not more than
85,000 or by imprisonment for not more than one year, or both"

66 Kohler Co, above, at 1100-1102
"Discharges which encourage or discourage union membership are specifically pro-

hibited by sec 8(a) (3), and are discussed below, pp 91-106
"Wald o Mfg Co • lac, 128 NLRB 487 Indiana Gan if Chemical Ca; p, 1'30 NLRB 1488

Member Fanning dissenting
to Waite Mfg Co, Ino, above
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panel found that the employee's action was in fact concerted activity,
it held that the alleged violation of section 8(a) (1) could not be
sustained since no evidence attubuted knowledge to the employer
that the discharge° acted on behalf of other employees as well as
herself

However, the dischaige of an employee because of the employer's
mistaken belief that he had joined other employees in filing unfair
labor practice charges against the employer was held to have vio-
lated section 8(a) (1), although this employee had not done so prim
to Ins discharge 70

e Supervisory Instructions and Discharges
The Board, reaffirming its decision in Florida Builders, Inc ;11 ad-

hered to the view that an employer's unexecuted instructions to a
supervisor to discriminate against employees who are unaware of the
instructions do not have any impact upon the employees and, there-
fore, do not violate section 8(a) (1) of the act 72

In the same case, however, a Boat d majority 73 held that the employe'
had violated the section by terminating a supei visor because of his re-
fusal to support as true the employer's pretext for the disci minatory
discharge of a rank-and-file employee It is well settled that the dis-
charge of a supervisoi for refusing to engage in the unfair labor pi ac-
tice of thwarting employees' union activities violates section 8(a) (1),
as the net effect thereof is to cause employees to fear that the
employer would take similar action against them if they continued
to support the union 74 In view of the "overwhelming evidence" of
the employer's antiunion motivation in this case—numerous unlawful
antiunion threats and promises of benefit, and the discriminatory
discharge of union adherents—and the fact that the supervisor NI, as
discharged on the same pretext as that used for the discriminatory
discharge of the rank-and-file employee, the majority held that it
was reasonable to infer that the employees would become aware of
the true ieason for the supervisor's discharge

However, m another case, the discharge of a nonsupervisory em-
ployee for union activities previously engaged in while a supervisot
was held not violative of the section, since the former supervisor's

Gt be Corp, 131 NLRB No 118, footnote 1 However, the sec 8(a)(3) and (4)
alleotions 'Ls to this discharge were dismissed See discussion below, p 92

71 111 NLRB 788, 787 (1955)
72 General Engineering, Inc , 131 NLRB No 87
"Member Rodgers dissenting
14 Talladega Cotton Factory, Inc. 108 NLRB 295 (1953), enforced 213 F 2d 208

(C A 5, 1954)
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unprotected conduct did not become protected because he was a rank-
and-file employee when discharged 75

f. Interference With Board Proceedings

During fiscal 1961, the Board continued to hold that an employer's
mtimiclating or coeicive conduct to dissuade employees from par-
ticipating in a Board proceedmg constitutes unlawful interference
with employees' rights under the act 75 Thus, the Board held that an
employer's veiled threats that employees would be penalized in some
manner if they honored Board subpenas in a representation proceeding
violated section 8(a) (1) as such conduct tended not only to obstruct
the Board in its investigation but also "to deprive employees of vindi-
cation by the Board of their statutory rights " "

2 Employer Domination or Support of Employee Organization
Section 8(a) (2) makes it unlawful fot an employer "to dominate

or interfere with the formation or administiation of any labor oi gam-
zation or contribute financial or other support to it " The section
provides, however, that an employer may permit employees to confei
with him during working hours without loss of pay."

a Domination of Labor Organization
A labor organization is consideted dominated within the meaning of

section 8(a) (2) 79 if the employer has interfeied with its formation
or has assisted or suppoited its administration to such an extent that
the organization must be regarded as the employer's creation rathei
than the true httrgaining representative of the employees This,
according to the Board, was the case where a joint shop council, which
repi esented employees concerning grievances, wages, hours, and work-
ing conditions, operated under bylaws into which company dommation
m as written to such a degree that the council "as constituted" was

.15 Gibbs Automatic Div • Pierce Induetrees, lao, 129 NLRB 196 See also Leonard
Neederriter Co • Inc. 130 NLRB 118

" Winn-Dixie Stores, lac, 128 NLRB 574 See also Twenty-fifth Annual Report (1960),
p 50, Twenty-fourth Annual Report (1959), pp 58-59

w Mid See also Kohler Co , 128 NLRB 1062, 1100-1102, discussed above, p 84, where
the Board condemned although it did not find it violative of sec 8(a) (1) or warranting
prosecution under sec 12 of the act, the employer's acceptance of reports of private de-
tectives it had hired to investigate and report on counsel for the General Counsel and his
activities

" Reimbursement of employees for time spent on union business, however, is considered
unlawful financial assistance to the union See Hotpoint Die, General Electric Co, 128
NLRB 788 Similarly, payment of aages for time spent by employee membeis of a 'tom
mittee" in conferences with management "after regular working hours" is unlawful as-
sistance See Rolland Mfg Co, 129 NLRB 776, 785

To The distinction between domination and lesser forms of employer interference with
labor organisations is of importance for remedial purposes gee, e g , Twenty-fourth
Annual Report (1959), pp 61-62



Unfair Labor Practices	 87

not "capable of standmg on an independent footing and performing
the function of a bargaining representative in fact "

Illustrative of the "convincing internal evidence" of the employer's
dominating role in this council were (1) the very form and structure
of the council, with its specific provisions, among °the's, for the fore-
man's advance knowledge before an employee could take a matter up
with a council representative, (2) management representatives' par-
ticipation in the vote before a matter could be established as a council
item for presentation to management, and their participation in dis-
cussing and determining the ment of such item, (3) limitation of the
council's authority to merely making iecommendations to management

ith final determination and execution vested in management, and (4)
the company's power to cause councilmen elected by the employees to
lose their elected status by reorganization or transfer 81 Considered as
background particularizing the existing situation was testimony in-
dicating the considerable degree to which council members m fact
submitted to management domination, although.. they preferred to
label it as matters of courtesy and cooperation In addition, the i ec-
ord also showed that the council had no funds, treasury, or income,
and the employer furnished it printing, duplicating, and typing serv-
ice, office space, office furniture, and telephone se" vice, and paid em-
ployees their regular rate nhile engaged in council business The
Board, in holding the council dominated as well as unlawfully assisted
and supported by the employer, stated as follows

The objective of Section 8(a) (2) is to vouchsafe to the employees that in
the bargaining relationship those purporting to act for them not be rendered
so subject to employer control or dependent upon employer favor as to tend to
deprive them of the will and the capacity to give their devotion to the interest
of the group they represent

Other cases where domination was found principally involved
situations where the proposal and impetus for the formation of an
maids" union or "committee" came from the employe', who deter-

mined the form, structure, and nature thereof, and the resulting
union or "committee" did not have the characteristics of an existence
independent of the employer, e g, discernible resources, dues, mem-
bership requirements, constitution, and bylaws 82

Hotpotnt Div, General Electric Go, above
14 However, in Federal Tool Corp • 130 NLRB 210, and Holland Mfg Co. 129 NLRB 776,

the Board did not "rely" upon the trial examiner's conclusion that the employer's power
to unseat a selected committee member by terminating his employment necessarily con-
stituted evidence of domination and interference

82 See, e g • Clegg Machine Works, 129 NLRB 1243, Lee Rowan Mfg Go, 129 NLRB
980, 990-99i, and Holland Mfg Go, above, at 785, where the Board adopted the trial ex
amtner's finding of domination based, in part, upon the employer's enabling the "com-
mittee" to function on its property and to use its facilities, and its payment of wages for
time spent by the committee after regular working hours in conferences with management
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b Assistance and Support
Section 8(a) (2) violations short of domination involved such con-

duct as employer assistance to unions by soliciting employees to join
or sign checkoff cards for a favored union, 83 or other action favoring
one union over another," and employer support of unions by exclu-
sive recognition of a union when it did not represent a majority of
the employees in the appropriate unit, 85 or by financial assistance an

In one case, an employer was held to have unlawfully assisted a
union by participating in, adopting, and ratifying a union agent's
activities, where the union agent simultaneously solicited employees
for hire on the employer's behalf and for the execution of membership
cards for the union, thereby indicating that the execution of such cm&
was a condition of employment 87

However, in a case involving a representation campaign by two
rival unions, a panel majority found that the employer did not
violate the act by permitting the incumbent-contracting union access
to the plant while denying equal access to the outside union, where
the employer sought to curtail the incumbent union's electioneering
at the plant whenever it was brought to its attention 88 The majority
noting that while an employer who is not impartial as between com-
peting unions in a representation campaign may thereby violate section
8(a) (2), observed that when one of the competing unions is the in-
cumbent employee representative, the employer must continue to
honor the incumbent's right to service its contract and to grant it
access to the plant if the contract so provides In this case, the
majority found that if the incumbent union abused its rights under
the contract, it wits not done with the employer's connivance but,

la Lykes Broa Inc of Georgia, 128 NLRB 606, Accurate Forming Coi p • 128 NLRB 65",
Cadillac Wire Corp, 128 NLRB 1002, enforced 290 F 2d 261 (C A 2)

Lensoraft Optical Corp • 128 NLRB 807 (promising employees a party and a half-day
holiday if the favored union uon a Board election) , Cadillac Wire Corp 128 NLRB 1002
enforced 290 F 2d 261 (C A 2) (informing newly hired emplo yees of union-thop provi-
sions, explaining to them the employer's regular practice of wage deductions, furnishing
them with union membership dues checkoff authorization cards, and then sending them
to a union representative for further discussion of "union obligations," all as a routine
part of the hiring process, where "all the participants of the hiring process, particularly
the applicants, understood that the substantially immediate execution of a union card
was one of the conditions of employment") , CheeLer Taxi Oo , Inc, 131 NLRB No 96
(among other things, directing employees to favored union's offices and permitting favored
union to solicit signature for its "loyalty petitions" on company premises, while denying
similar privilege to rival union)

Lenacraft Optical Corp, above, Accurate Forming Corp, above
al Hotpoint Div • General Electric Co • 128 NLRB 788 (furni ghing printing, duplicating,

and typing service, office space, furniture, and tele phone service and paying employees
their regular rate while engaged in "Council" business) , Lee Rowan Mfg Oo , 129 NLRB
980 (pay ing employee members of "Shop Committee" full wages for services on commit-
tee, and paying all of committee's expenses)

e7 Tennessee Consolidated Coal Oo , 131 NLRB No 80
es Laub Baking 0, 181 NLRB No 106, Member Fanning dissenting
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ather, despite the employer's reasonable effort to limit the incumbent's
campaigning at the plant

Interference, as distinguished from domination, assistance, or sup-
port, was found in one case where supervisms, who weie union mem-
bers and formerly included in the bargaining unit, participated in
union meetings to the extent of nominating and seconding nomina-
tions for union officers, and voting in the election of union officers,
after they were specifically excluded from the bargaining unit by a
new contract 89 In accord with prior decisionsr such participation
in intrauruon affairs by supervisors who are union members, but not
in the bargaining unit, was held to constitute interference in the
internal administration of the union in violation of section 8(a) (2)
.ind (1) of the act

(1) Assistance Through Contract

The Board has adhered to the rule, first enunciated in Midwest
Piping 91 and reaffirmed in Shea Chemical," that Nil employer renders
unlawful assistance within the meaning of section 8(a) (2) by recog-
nizing and entering into a contract with a union while the majority
claim of another union raises a real question of representation

Thus, in Swift and Company," the employer was held to have vio-
lated section 8(a) (2) and (1) by extending its expiring contract with
the incumbent union, entering into a supplemental agreement granting
wage increases and improved working conditions retroactive to the
expiration date of the original master contract, and executing a new
master contract with the incumbent union, at a time when a rival
union's claim was pending before the Board and a real question con-
cerning representation existed The employer's contention that Shea
Chemical was not controlling because no real question concerning
representation existed when the employer committed the acts in ques-
tion, since practically every employee had continued his dues check-
off authorizations, was rejected on the ground that the timely filing
of a petition by a rival union, supported by an administratively
determined showing of interest, in fact raises a real question concern-
ing representation

However, where the absence of a real question concerning repre-
sentation was conceded, the Board rejected the contention that an

so Geilich Tanning Co • 128 NLRB 501, upon remand in Amalgamated Meat Cutters it
Butcher Workmen v NLRB, 276 F 2d 34 (CA 1, 1960)

9° See Nassau d Sul ffolL Contractors' Assn , Inc, 118 NLRB 174, 184 (1957), and other
cases cited See also Twenty-fifth Annual Report (1960), pp 62-88

"Midwest Piping it Supply Co, 83 NLRB 1060 (1945)
on Shea Chemical Corp, 121 NLRB 1027 (1958) See Twenty-fourth Annual Report

(1959), p 60
93 Swift if Co, 128 NLRB 732



90	 Twenty-sixth Annual Report of the National Labor Relations Board

employer's action in prematurely reopening its contract with the in-
cumbent majority representative of the employees, and in offering and
granting contract benefits during a minority union's organizational
campaign, was violative of section 8(a) (2) and (1) because of the
employer's intent to forestall the rival union's success 94 According
to the Boaid, in such situations,
[T]he element of intent or motive is immaterial The employer's conduct
is illegal only if the recognition and contract were accorded a minolity union or
accorded the union at a time when a real question concerning representation
existed Absent a question concerning representation or an effective challenge
of the status of the contracting union as a bona fide repiesentative of the major-
ity of the employees in the unit, the reciprocal concessions reflected in the con-
tract must be taken as the result of proper collective bargaining N

In another case, the Board found that an employer had not violated
section 8(a) (2) and (1) by executing a new contract with the incum-
bent union following a claim by an outside union, where the outside
union failed to file a timely petition prior to the Deluxe Metal" 60-
day insulated period of the existing contract 97 The Board held that
the Midwest Piping doctrine is inapplicable to conduct occurring dur-
ing the insulated period unless a petition raising a real question con-
cerning representation is on file at the beginning of the period 98

Illegal assistance was found, however, wheie an employer and a
union maintained and enforced an illegal union-security agreement
which not only failed to grant new employees the statutory 30-day
grace period before being required to join the union, but also required
union membership and payment of dues as a condition of employ-
ment" The parties' conduct in subsequently entering into a new
contract containing union-security provisions lawful on their face,

99 B M Reeves Oo , 128 NLRB 320, 341, William Penn Broadcasting Co • 93 NLRB 1104
(1954) followed

98 The employer was also held not to have violated sec 8(a) (2) by permitting the In-
cumbent union to use company property and time in soliciting employees' signatures ap-
proving contract benefits, since there was no real question concerning representation and
no dispute as to the bona fide character of the incumbent union as the free representative
of the employees See also Essex Wire Corp, 130 NLRB 450, where the certified union's
claim to representation of employees at the employer's new warehouse was found not an
accretion to the preexisting unit, was held not to have raised a real question concerning
representation because of lack of showing of interest, and recognition of a rival union
was, therefore, not held violative of sec 8(a) (2)

is, See Deluxe Metal Furniture Co, 121 NLRB 995 (1958) and discussion, aline, pp
50-51

91 City Cab, Ino, 128 NLRB 493 See also Slant Lithograph, Inc, 131 NLRB No 8
where the doctrine was held inapplicable to excuse an employer's refusal to bargain for a
reasonable time under the terms of a settlement agreement

98 See howe‘er, Burke Oldsmobile, Inc, 128 NLRB 79, 85-88 enforced in part 288 F
2d 14 (C A 2, 1001), where the Board adopted the trial examiner's finding that an em-
ploy er, faced with conflicting claims by two rival unions, violated sec 8(a) (2) and (1)
by recognizing one of them as the representative of its employees in the absence of a
Board conducted election, although no petition for representation had been flied In
that case, no Deluxe Metal issue was involved

40 Checker Taws Cu, Inc , 131 NLRB No 96 See also Oacherwaz d Soils, 130 NLRB
1078, where the parol modification of an illegal union-security agreement was held no
defense

-

i
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while the coercive effects of the old contract were still operative, and
in enforcing such new contract, was also held violative of the section
The Board reasoned that at the tune the new contract was executed
the union's majority status was "tainted by past illegal support," and
no basis existed for concluding that the union "in fact represented
an uncoerced majority of the employees" at that time It pointed out
that, while the union-security provisions of the new contract weie
valid on their face and did not become effective until 2 weeks after
the old contract expired, the employees' "failui e to ieject the Union
during the 2 weeks they were free of compulsive contractual pi °vi-
sions requiring membership cannot be construed as demonstiating that
the Union 	 enjoyed a proper, uncoeiced majority status 	 95

3. Discrimination Against Employees

Section 8(a) (3) prohibits an employer from discriminating against
employees "in regard to hire or temne of employment or any term or
condition of employment" foi the purpose of encbui aging or discoui-
aging membership in any labor organization Howevei, the union-
security provisions of section 8(a) (3) and 8(f) permit an employer
to make an agreement with a labor organization iequiling union mem-
bership as a condition of employment subject to ceitam limitations'

a Encouragement or Discouragement of Union Membership

To violate section 8(a) (3), discrimination in employment must
have been intended to encourage or discourage membership in a labor
organization Such an intention will be presumed NI here the discrimi-
nation inherently has that effect, as wheie it is based on union member-
ship or lack thereof 2 Conversely, where discrimination does not
inherently encourage or discourage union membership, the employer's
unlawful motivation must be shown by independent evidence s

In Arnoldware, Inc ,4 the Board found that an employer unlawfully
discontinued an entire night shift, in violation of section 8(a) (3),
in order to punish, certain employees for their union activities and
to thwart the union It held it immaterial that, in carrying out the
illegal objective, some victims may not have been union members or
that the employer lacked knowledge of their union membeiship and
activities, since "[d]iscrimination in regard to hire or tenure of em-
ployment of a group of employees, including nonunion employees of

I See below, pp 99-104
2 See, e g Stein-Way Clothing (le, Inc , 131 NLRB No 27, and Twenty-fifth Annual

Report (1980), p 85
° See, e g, Brunswick Corp, 181 NLRB No 187 and Twenty-fifth Annual Report (1980).

P 05
4 129 NLRB 228
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the group ol union members not known by the employer to be union
members, tends to discourage union membership and activities no less
than discrimination against known union members alone"

But, in Gibbs Corporation,5 the Board found violations of section
8(a) (1) and (4), and not of 8(a) (3), wheie the employe' discharged
employees who formed a committee solely for the purpose of filing
unfair labor pi actice chat ges with the Board, since the discharges in
the paiticular case did not discourage membership in the incumbent
muon and the committee was not a labor mganization within the
meaning of the act °

b Discrimination for Protected Activities
Discummation against employees in their employment because of

activities piotected by section 7 of the act 7 is violative of section
8(a) (3), pi ovided, as noted above, it tends to encourage or discourage
membership in a labot oiganization 8 Accordingly, the question is
frequently pi esented whether the employees' activities involved come
within the statutory protection °

Dining the past yea' , the Boat d consideled the issue of protected
activities in a nun ibei of cases and found violations of section 8 (a) (3)
where employers discriminated against employees because of such
employee conduct as a strike in pi otest against the lawful discharge
of a fellow employee ," the circulation of a petition among employees
for a, special union meeting to learn the progiess of bargaining nego-
tiations, 11 union solicitation of fellow employee during nonworking
time in violation of an invalid no-solicitation iule, 12 oi during working

• 131 NLRB No 118
In the case of one of these employees. the Board found a violation of sec 8(a) (1)

because the employer discharged him upon the mistaken belief that be had joined in filing
these unfair labor practice charges, although he had in fact not done so prior to his dis-
chaige See also Sherry Mfg Go, 128 NLRB 739, mhere in employee's discharge fox

esenbng a griei ance concerning a olicing conditions on behalf of herself and another
employee was found violative of sec 8(a) (1) only because the employee's conduct aim not
related to union activities

7 Sec 7 provides that "Employees shall have the right to self-organization, to form
join, or assist labor organizations, to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities for the purpose of collective
bargaining or other mutual aid or protection, and shall also have the right to refrain
from any or all of such activities except to the extent that such right may be affected by
an agreement requiring membership in a labor organization as a condition of employment
Lb atithortred in Section S(a) (31

8 Discrimination In employment for such activities which does not tend to encourage or
discourage union membership is nevertheless violative of the prohibition of sec 8(a) (1)
against employer interference with employees' sec 7 rights The remedy for both ti peg
of discrimination in employ ment is the same see, e g, Sherry Mfg Co, 128 NLRB 739
1,11obp Coin, 131 NLRB No 118 cf Kohl'', Go, 128 NLRB 1062 1093 footnote 51

See Twenty-fifth Anntril Report (1000), p 66
" T h e National Automatic Products Go, 128 NLRB 072, 078-680 See also Kohler Co

128 NLRB 1062, 1084, where the employer discharged 53 striking shell department em
ployees for the sole reason that they were on strike and Community Shops Inc 130 NLRB
1522

"Aurora City Lines, Inc , 130 NLRB 1137
18 Texas Aluminum Go, Imo, 131 NLRB No 69
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time absent a no-solicitation rule, 18 a pi otest to the union's "monitoi
board" conceimng the manner in which the union was representing
its membeis ," and leading a meeting on company property during
a lunch period for the purpose of discussing a grievance matter with
the certified bargaining representative 25

No violation was found where employees were dischaaged for engag-
ing in a slowdown to pressure the employer into recognizing the
union," or .where a union shop steward was responsible for an un-
authoimed woik stoppage in violation of a valid no-stuke clause 17

But in Ford Motor Co 18 a Board majority, ielying on Mastro Plas-
tics," held that the employei violated section 8(a) (3) and (1) by
discharging employees for "giving leadership to" and "instigating"
an unauthorized work stoppage, notwithstanding a no-strike clause
in the employer's conti act with the incumbent union, because the
stoppage was in pi °test against the employer's discrimmatory sus-
pension of an employee, and the contract contained no language waiv-
ing the right of employees to engage in a strike caused by the em-
ployer's unfair labor pi actices 20 However, in. another case, 21. no
violation was found where an employee, formerly a supervisor, was
discharged for organization activity on behalf of a union while he
was a supervisor The Board noted that since the employer would
have been justified in discharging him foi such conduct when he was
a supervisor, this prim unprotected conduct did not become protected
because he was an employee when he was discharged

(1) Strike Misconduct

At times, cases of alleged discrimination turn on the issue whether
the employees involved are entitled to the statutory protection because
of circumstances attending their otherwise protected activities Thus,

'New Orleans Furniture Mfg Co, 129 NLRB 244, 251 For a discussion of no solicita
Hon ules, see oho% e, pp 80-82

Falstaff Brewing Corp, 128 NLRB 294, 305
14 Fold Motor Co (Sterling Plant), 131 NLRB No 174, Member Leedom dissenting in

part See also Gibbs Corp, 131 NLRB No 118, discussed above, where the Board found
violations of sec 8(a) (1) and (4), but not 8(a) (3)

Lenecraft Optical Corp , 128 NLRB 807
Unives MI/ Overland Express, Inc , 129 NLRB 82, 92 Compare with R L Zsegivr,

Inc , 129 NLRB 1211, 1220, where a union steward's activities In talking about the union
during work breaks, which did not violate any rule or general practice at the plant, as
held protected

48 Ford Motor Co (Sterling Plant), above, Member Leedom dissenting in part on other
grounds

12 Mastro Plastics Corp v NLRB, 350 II El 270 (1956)
20 For the Board's most lecent application of the Mastro Plastics doctrine see Arlan'a

Department Store of Michigan, /no, 133 NLRB No 56, decided Oct 10 1001, after the
close of the fiscal year, where a majority held that only strikes in protest against "serious"
unfair labor practices should be deemed immune from general no strike clauses

Gibbs Automatio Div. Pierce Industries, Inc • 129 NLRB 196 See also Leonard
Ntederriter Co • Inn, 180 NLRB 118
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in Stewart Hog Ring Co, Inc ,22 the Board held that strikers who
engaged in shouldei -to-shoulder mass picketing for only 30 to 40
minutes when the picket line was first being organized were entitled
to reinstatement, where the strikers dispersed when ordered to do so
by a deputy sheriff, thereafter picketed in an orderly manner, and
the picketing never pievented plant ingress or egress In this case,
the Board also held that while the cutting of a fence was misconduct
of sufficient seriousness to warrant a refusal to reinstate those respon-
sible for it, it was not a sufficient basis for the refusal to reinstate
three stiikers absent "identification of the culprits " 28

However, in the Kohler case," a unanimous Board agieed that the
employer lawfully discharged the members of the union's strike com-
mittee who du e,cted and controlled the strike during a period of mass
picketing which included incidents of blocking, shoving, and barring
nonstrikers and others from plant ingress and egress, and the
enforcement of the union's "pass" system conditioning entrance
to the employe'. 's premises upon procurement of a union pass A
Board majority also held that the employer did not violate section
8(a) (3) by discharging a selected number of strikers who partici-
pated in the aforesaid mass picketing merely by being present on the
picket line, although there was no evidence that they had engaged in
any of the oveit acts of misconduct described above 25 In the ma-
jority's view, the record clearly showed that a purpose for the picket-
ing dining this period was the barring of all ingress to and egiess from
the plant, and that all those participating in this picketing "must
have been aware of this object of the picketing, and did, by then
participation, in whatever capacity, actually deny admittance to non-
strikers and otheap every bit as much as those pickets who were shown
to have actually physically engaged m the blocking of those persons
attempting to enter the plant " 25 It found further that "by the very
nature of their picketing, it is also plain that each of the pickets,
wherever located, was actually enforcing the union pass system "2?

Similarly, the majority held that Kohler had lawfully discharged
strikers who assembled in groups along the sidewalk in front
of the company's employment office and on occasion, when job appli-

22 131 NLRB No 49
=In this case, the Board also held that while strikers' remarks to nonstrikers "Don't

you go in there or I will get you" and "I would like to take you back behind the building,"
were improper and not to be condoned, these remarks, when viewed in the context in which
they lk ere uttered, were not so flagi ant as to justify removal of these strikers from the
act's protection

24 IC ohlor Co, 128 NLRB 1062, 1102-1108, 1105, remanded in part by the Court of
Appeals for the District of Columbia Circuit on Jan 26, 1962 (49 LRRM 2485)

14, at pp 1102-1105, 1108 Members Bean and Panning, agreeing with the trial
examiner, dissented on the ground that the employer "did condone and waive as a ground
for discharge mere participation in the mans picketing" Id, at p 1104

10 Id , at pp 1104-1103
lbid
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cants appioached to enter the office, blocked and otherwise impeded
their entrance, even as to those dischargees who weie meiely piesent
the group during such episodes and did not personally assault or
otherwise impede the applicants' entrance into the office, since they
"wet e engaged in a type of picketing designed and intended to prevent
free access to the employment office "28

In Kohler, the majority 29 also found that the employer did not
violate the act by discharging strikeis who were present in crowds of
"mob proportions" consisting of strikers and others at "home demon-
strations" against nonstrikers returning home from work, where
various persons m the assembled crowds shouted vile names, insults,
derisive epithets, and even threats at the nonstrikers as they entered
their homes. It held that it was not only those who actively engaged m
hurling abuse who intimidated and coerced the nonstrikers leturning
home, but also those who by their presence swelled the assemblage to
mob proportions, even though they did not join in the yelling and
shouting, sines by their presence they lent tacit approval to the entire
scene and contributed to the coercive effect 3°

(2) Condonation

The issue also arose m the Kohler Co al case as to whether the
employer had condoned or waived the strikers' mass picketing as a
ground for their discharge A Board majority,32 noting that under
the circumstances there condonation "may not be lightly presumed,"
held that it could not be inferred that the employer had condoned and
waived the misconduct of all the participants mei ely because it had
reinstated many strikers who were known to have engaged in the
unprotected activity and may have offered to hire still others 33 It
pointed out, moreover, that the employer's indications prior to the
discharge that some strikers would not be taken back because of then
misconduct did not reveal "an attitude of forgiveness" on the part
of the employer, nor was there "any other evidence showing express
forgiveness" by the employer 84

si Id , at pp 1107-1108
= Members Bean and Fanning dissenting
"Id, at pp 1106-1107
81 128 NLRB 1062
"Former Chairman Leedom and Members Rodgers and Jenkins

IC, at pp 1104-1105 Members Bean and Fanning, agreeing with the trial examinei
dissen ted

"Former Chairman Leedom and Member Rodgers pointed out tint they did not mes.n
to suggest that such an expression of ft,' giveness is indispensable to a finding of condone
tion However, Member Jenkins deemed two factors, (1) forgiveness and (2) restoration
of the offending party to that position he would ha y e occupied but for the offense, essential
to condonation Id, at p 1105, footnote 67 See also Plasts-Line, Inc , et at, 123 NLRB
1471, 1474 (1959), and Pleats Line, Inc v NLRB, 278 F 2d 482 (CA 6, 1960) As to
one employee, Member Jenkins found a violation on the basis of estoppel r tther than
condonation Kohler Co , above, 128 NLRB at p 1108, footnote 70 See also Twenty-fifth
Annual Report (1960), p 67, footnote 78
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c. Forms of Discrimination
Section 8(a) (3), except for its union-security proviso, forbids an

employer to encourage or discoui age union membei ship by any dis-
crimination in employment 35 As heretofore, cases under section 8
(a) (3) involved, for the most part, such forms of disci iminat ion as
unlawful discharges, layoffs, transfers, or refusals to hire, and pre-
sented questions as to the sufficiency of the credible evidence to support
the allegations of disciimination contained m the complaint The
cases involving special problems arising in connection with particulai
forms of discrimination, or pertaining to the type of order best suited
to afford appropriate i elief in a particular situation, are discussed
below

(1) Lockout in Anticipation of Strike

In Betts Cadzllac,86 during fiscal 1952, the Board adopted the folloIN-
ina statement of the trial examiner

An employer is not prohibited from taking reasonable measures, Including
2losing down his plant, where such measui es are, under the circumstances,
necessary for the avoidance of economic loss or business disruption attendant
upon a sttike This right may, under some circumstances, embiace the cui tail-
meat of operations befoie the pi ecise moment the strike has occuried The
nature of the measures taken, the objective, the timing, the reality of the strike
threat, the nature and extent of the anticipated disruption, and the degree of
resultant restriction on the effectiveness of the concerted activity, are all matters
to be weighed in determining the leasonableness under the circumstances, and
the ultimate legality, of the employer's action "

The question of the legality of a lockout because of a threatened
strike arose agam, during the past year in Packcnd Bell Eleetronzes
Corporatzon 88 There, a manufacturer of television and i adio ieceivers
subcontracted its service work and laid off or terminated its set vice
employees, upon learning after a bargaining impasse that the em-
ployees had "voted for a strike" that M ould take place "within the
next 48 hours," although up to that time no strike had been called or
taken place The issue piesented was whether the lockout 11, as dis-
ciiminatorily motivated, as found by the trial examiner, or justified
and motivated by special economic considerations of the type set forth

ss In Kohler Co, 128 NLRB 1062, 1092-1093, 1188-1189, the Board held that the
employer violated sec 8(a) (1), but not sec 8(a) (3), by serving eviction notices upon, or
physically evicting, striking tenants from a company-owned hotel and company-owned
dwellings and garden plots since the occupancy of these company premises was not a con
dition of employment, in the absence of a free or nominal rental constituting a part of
wages or a company rule or force of circumstances compelling occupancy as an incident
to employment Compare with cases cited in Twenty-fifth Annual Report (1960), p 67
footnote 81

as Betts Cadillac Olds, Inc, 96 NLRB 268 (1951) , Seventeenth Annual Report (1952),
p 155, footnote 20

Err 96 NLRB 268, at p 286
le 180 NLRB 1122
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in Betts Cadillac, as contended by the employe]. Notwithstanding
some section 8(a) (1) conduct by two supeivisois, and the employer's
iefusal to agree to a contract with a union-seculity clause, the Board
held that the record did not support a finding that the shutdown was
motivated by an unlawful design to weaken the union, but, on the
contrary, that it met the Betts Cadillac "test of reasonableness" and
was therefore lawful It noted that in these circumstances the em-
ployer "had a legitimate interest" in taking the steps it did to make
sure that its customers' television sets would not be tied up during
the strike, that if it had waited until the autholized strike was actually
in progress the movement of its customers' partially dismantled sets
to other shops would have presented an extreme hardship, and that it
had no assurance that othei shops could, oi would, take its work after
a full-scale strike was in progress

(2) Discontinuance of Operations

An employer who causes his employees to 13(1 discharged or laid
off by closing the plant, or discontinuing the operation in which the
employees are engaged, violates section 8(a) (3) if the action is not
taken solely for economic reasons," but, as shown in several cases
during the past year, because of the employees' organizational
activities 40

Thus, in one case,41 a Board majority held that the employer vio-
lated section 8(a) (3) by closing its plant, and thereby discharging
its employees, wheie the plant closing and cessation of operations
weie the dnect result of the employees' selection of the charging
union as their bargaining lepiesentative, not, as claimed by the em-
ployer, for economic reasons 42 In this case, the employer, upon being
infix med by the charging union that it iepresented a majority of the
employees and desned iecognition, Intei i ogated and tin eatened em-
ployees for joining the union, warned them that if they still chose
the charging union he could not remain in business because of the
rates it would demand—although the union assured him that it had
no fixed rates and that it was willing to negotiate—but that he could
continue the business if they chose a iival union, then terminated all
the employees when they advised that they had determined to remain

a' See, e g, Jays Foods, lac, 129 NLRB 690, footnote 2 Cf Dayton Rubber Co • 110
NLRB 1322

4° See, e g, Winchester Electronics, 123 NLRB 1292, footnote 4, Stem, t Rog Ring Co,
Inc , 131 NLRB No 49

Yoscpli Bag Co, 128 NLRB 211, Member Rodgeis, dissenting, v.ould find no violation
whenn er an employ er chooses to go out of business "tegardlese of the reasons therefor"
See Bat tiers Iron Foundry, 126 NLRB 30 (1960)

4- Cf Fsbteboatd Paper Products Coil), 130 NLRB 1558, wheie the Boni d found th it
the employer contracted out its maintenance work for economic rather than discriminatory
motie es See footnote 43 belov, , see also below, p 111, for discussion of sec S(a) (5)
aspects
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with the charging union, and sold the business The Board majority,
in finding the violation, stated as follows

The mere coincidence of union organization of a plant with the shutting down
thereof is not conclusive evidence of a discriminatory motive in shutting down
that plant, although the coincidence itself is evidence bearing upon discrimina-
tory intent [Footnote omitted ] How eer, here theie is a substantial additional
showing of union animus, and when we consider all the circumstances referred
to above, we think the evidence of unlawful motivation is conclusive

(a) Remedies for unlawful discontinuance of operations ‘.1
In lemedying disci imination resulting from the discontinuance of

business operations for purposes prohibited by section 8(a) (3), it is
the Board's policy to assess the lemstatement and backpay lights of
the affected employees in the light of the particular situation presented
in each case 44

Reinstatement has been dnected wheie the employer could reason-
ably be required to resume the discontinued operation 45 Thus, where
an employer abolished its automotive service department farmed out
the work, and terminated the employees in this department, the Board
directed that the department be reopened, and that the terminated
employees be reinstated to their former positions and be made whole
for any losses suffered because of the employer's action 46 Similarly,
an employer who discriminatorily discontinued his trucking service,
dischaiged his own drivers, and began using motor vehicles and drivers
of alleged independent contractors, was ordered to iesume his trucking
operations with his own employees and reinstate the discharged em-
ployees with backpay, since the operation involved was "still required
and being performed" and was not abandoned 47

But where and employer violated section 8(a) (3) by discontin-
uing its long-distance trucking operation and discharging its two
truckdrivers for discriminatory reasons, and the two employees had
spent a considei able portion of their time doing work for the employel
other than driving trucks, the Board directed the employer to offet
them reinstatement to their former or substantially equivalent posi-
tions w ith boaptiy, without requiring the employer to resume its

0 At the close of the fiscal year, the entire issue of remedies in this area, as well as teams
relating to the scope of the bargaining obligation, were pending before the Board on motion
tin reconsiderstion In Fibreboard Paper Products Corp. aboi e

" See Twenty fifth Annual Report (1960) pp 70-72
"See The K C Mahon Co. 118 NLRB 1537 (1957), enforcement denied, 269 F 2d

44 (C A 0, 1959) where the Board directed the employer to reopen the closed department
Cr Bonnie Lass Knitting Mills, Inc, 126 NLRB 1396 (1960), where the Board iefused
to direct the resumption of the em ployer's discontinued manufacturing operation, since tin
employer could not "by mere administrative action" effect resumption of tills operation
which was unwanted and not essential to the conduct of the remaining business, but
ordered backpay until such time as the employees obtained other substantially equlialent
employment See Twenty-fifth Annual Report (1960), p 71

a lays Foods, Inc , 129 NLRB 690
"Hugh Major Trucking Service, 129 NLRB 322
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long-distance ti uckmg operation unless necessaiy—and then only to
the extent necessary—to afford these employees the reinstatement to
which they were entitled 48

On the other hand, where an employer permanently discontinued
his operations for antiunion reasons—thereby discharging his em-
ployees—and sold his business, a Board majority did not direct the
iesumption of operations but ordered the employer to establish a
preferential hiring list and to notify the discharged employees of their
reinstatement rights in the event he iesumed his foimer operations 49

While the majority awarded backpay to the discrimmatees for the
period from the date they were terminated to the date the business
was sold or the employer m fact ceased functioning, whichever was
!atm , two of the majority members 50 would have expanded the oider
by awaiding backpay from the date of the discrimination "until such
time as [the discriminatees] obtained substantially equivalent em-
ployment with other employers" 51

(3) Union-Security Agreements v.

The act permits an employei to enter into an agieement ith a
labor organization requiring membei ship therein as a condition of
employment, subject to certain limitations set out in the union-security
proviso to section 8(a) (3) and section 8(f) The Board has con-
sistently held that a union-security agreement to be valid must set
foi th teims which conform to these statutory requirements 52

Undei the section 8(a) (3) proviso, a union-security agreement is
valid (1) if made with the majority representative of the employees
in an appropriate unit, whose authority to make such agieement
has not been revoked in an election pursuant to section 9(e) , and
(2) if the agreement affords the employees 30 days' grace within
which to acquire union membership "following the beginning of
[then] employment, or the effective date of [the] agi eement, which-
ever is later" Furthermore, prior to September 14, 1959, the con-
ti acting union also had to be in compliance with the non-Communist
45 Hog Ring Co ., 131 NLRB No 49 See also Winchester Electronics, Inc , 128

NLRB 1292, 1295, where the Board ordered the employer to reinstate employees to their
former or substantially equivalent positions at two of its plants, and to transfer operation
from a third plant to these two plants, to the extent necessary, if such reinstatement could
not be made without such transfer

411 Yoseph Bay Co, 128 NLRB 211 9 Member Rodgers dissenting See also St Cloud
Foundry d Machine Co, Inc. 130 NLRB 911, where the employer pprmanently ceased
operations of the foundry portion of its business and purctrthed castirgs, formerly
manufactured in the foundry, from outside sources for use in its machine shop which is
housed in the same building as the foundry

50 Members Fanning and Jenkins
Membet Rodgers found no violation and would have issued no remedial order See

above, p 97, footnote 41 See also Twenty -fifth Annual Report (1960), PP 7 1-72, no to
backpay for the period following the permanent cessation of business

52 See Twenty fifth Annual Report (1900), p 72, and previous annual reports
016401-62-8
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affidavit and filing requirements of now-repealed section 9 (f), (g),
and (h) 53 at the time of entering into such an agreement

Section 8(f) makes specific provision for contracts in the construc-
tion industly, peimitting, inter alza, contracts with unions whose
majoiity status has not been established and union-secutity clauses
requiring membeiship "after the seventh day following [rather than
on or aftei the thirtieth day following] the beginning of such employ-
ment or the effective date of such agieement, whithevei is later'

(a) Union's status

Dining the past yea", violations of section 8(a) (3) wete found in
a number of cases whei e the employer executed, maintained, or en-
fotced a union-secunty agteement with a union which was not the
majority temesentat e of the employees at the time of its execution 54

In one case, Checker Taxi Co , Inc ,55 the employet's conduct in enter-
ing into and enfoicing a new contract containing union-secm ity
provisions lawful on their face was found unlawful, where it was
executed while the coerci% e effects of an old contract which contained
illegal union-security piovisions m eie still operative, because at the
time the new contiact was executed the union's majority status was
"tainted by past illegal support" and no basis existed for concluding
that the union "in fact represented an uncoeiced majority of the em-
ployees" at that time How evei, in another case, the Boat d, in accord
with the Supreme Court's decision in Bryan Mfg Co '56 held that
where the union-security pi ousion is valid on its face, enfoi cement
and maintenance of such a contract cannot be found unlawful because
of micumstances connected with its execution which occurred mote
than 6 months prieto the filing of the chaige, and thus predated the
limitation period of section 10(b) 57

On the (Abel hand, in Industr?al Rayon Corporation," a panel
majouty 59 held that an employe' %iolated section 8(a) (3) by entering

= This section was repealed by title II, sec 201 (d) and (e) of the Labor-Man 'gement
Reporting and Disclosure Act of 1959, Public Law 86-257, 73 Stat 510 See discussion
belou , pp 100-101, as to ifoole g i. I iting to the Ponlinultig LITect of thew. requirements

°See e c, Ratf1110C Fuel Oil Corp • 129 NLRB 1166, 1179 See Ilso Burke Oldsmobile,
Inc • 128 NLRB 79, 85-86, enforced In part, 288 F 2d 14 (C A 2, 1961), where the Board
adopted the trial examiner's finding that an employer, faced with conflicting claims by
two rival nonincumbent unions, violated sec 8(a) (2) and (3) by recognizing one of them
as the representathe of its emploees, in the absence of a Board conducted election, and
e%eeuting a union securih a.icenicut with the recognized union Cf Lagood Trucking
Service, 130 NLRB 740, involving a multiemployer union-security agreement where no

wis found
66 131 NLRB No 96
50 Local Lodge No 1424, WI, API,-010, etc v NLRB, 362 US 411 (1960)
sr Bee Gee Window Oo , 128 NLRB 156 For similar rulings with respect to union's

noncompliance with sec 9 (f), (g), and (h) at time of contract's execution, see Hooker
Chemical Co?), 128 NLRB 1d91, and CheeAcr Taxi Co, 131 NLRB No 96 footnote 9

59 130 NLRB 427
69 Members Rodgers and Kimball
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into and giving effect to a union-security agreement executed on Sep-
tember 4,1959, with a union which was not in compliance with section
9 (f), (g), and (h) at the time of execution, although the compliance
requirement was thereaftei repealed c° prior to the dischaige of an
employee pursuant to this union-security provision and the filing of
the charge 61 And in Hooker Chemical Corp ,62 the Board found a
union violation for entering into an oral union-secuiity agreement at
a time when it was not in compliance with foimer section 9 (f), (g),
and (h),63 but dismissed the complaint against the employer on the
basis for the Supieme Court's Bryandectsion" because of the untimely
service of the charge against the employer

(b) Terms of agreement

The proviso to section 8(a) (3) sanctions only agreements which
provide for union security within the prescribed limits Employees
may not be compelled to acquire union membership until after 30 days
"following the beginning of [their] employment, or the effective date
of [the] agreement, whichever is later"

Thus, the Board found violations of section 8(a) (3) where the
employer entered into or gave effect to union-secui ity provisions which
established closed-shop or preferential hiring conditions, 06 failed to
grant old nonunion employees,'" or new employees, 68 the statutory
30-day grace period, provided a 30-day grace period retroactive to
the contract's "effective" date, which was 21 clays pi ioi to the execu-
tion of the contract, 6° of required the deduction of initiation fees from
nonmembers' wages in installments commencing the first day of

oo See footnote 53, (thin e, p 100
a Former Chairman Leedom found a violstion bolely on the basis that the union securit‘

provision did not provide a full 30-day grace period, and deemed it unnecessary to decide
the noncompliance aspect Member Rodgers also found a violation on the basis of an
Inadequate grace period, but Member Kimball did not agree Compare with HooLer Chemi-
cal Corp, 128 NLRB 1394, and Checker Taws Co • 131 NLRB No 96

a 128 NLRB 1394
a Member Rodgers dissented with respect to the majority's failure to order a reimburse

ment remedy He was also of the opinion that the union security agreement was also
unlawful because it was oral, and because it conditioned continued employment on both
3oin1ng the union and signing a checkoff authoriration card Id, at pp 1398-1399

" See abos e footnote 56, p 100
See also Checkei Tars Ca, 131 NLRB No 96, footnote 9, as to the sec JO(b) aspect

fie See, e g, Union Taxi Corp, 130 NLRB 814, American Advertuting Distributors, 129
NLRB 640 650 654 , Oschem lc if Sons, 1 -10 NLRB 1073 (orq l adoption and modification
of original written unless ful union security agreement, parol modification, even if sub-

lo Id not to cure illcpal clause tAen It not enrol cod) See also Booth if Flinn
Co, 129 NLRB 867 881 (unlawful union-security conditions found on basis of contractual
provisions and union's bylaws which employer orally agreed to follow) , compare with
Moth aw Construction Co • Inc, 131 NLRB No 111, where no violation was found

CT See, e g, Shear's Pharmacy, lac, 128 NLRB 1417
a, See, e g, Checker Taxi Co , lac, 131 NLRB No 96, Cache, wits if Bons, 130 NLRI'

1078
Burke Oldsmobile, Inc. 128 NLRB 79, 88, enforced In part, 288 F 2d 14 (C A 2)
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employment, notwithstanding employee protest or the absence of
employee written authorization 70

HoweN er, a contract clause requiring "all newly-hired help" to
obtain a "referral" card from the union was held not "of itself" unlaw-
ful, where the clause explicitly required the union to furnrsh such a
card to neNN ly hired help without regard to union membership, and
did not, by its terms, "place the employment status of employees
alreadv hired by t,he Company under the control of the Union " 71

(i) "Agency shop"

In General Motors Corporation," the &aid had occasion to con-
sider for the first time the legality of an "agency shop" proposal—
under which employees would be required to pay to the union,
the collective-bargaining representative, the equivalent of initiation
fees and monthly dues regulaily required of union membeis, as
a condition of employment after 30 days following the date of the
agreement or initial employment, whichever was later—for a plant
located in a "right-to-work" State which prohibits arrangements re-
quiring union membership but not "agency shops" After the
close of the fiscal year, a Board majority 73 vacated an earlier majority
decision in the same case 74 which held the "agency shop" arrange-
ment unlawful, and—without having to reach the issue as to the with-
drawal of the Federal act under section 14(b), or the "right-to-work"
statute of the particular State oi any other State—held this foim of
union security lawful undei the proviso to section 8(a) (3) absent
any "suggestion" that unioit membership was not available to any
nonmember employte who wished to join The majority stated,

we are unable to distinguish, so far as its legality is concerned, the instant
agency shop proposal from any other union-security proposal which predicates
a right of discharge only upon an employee's failure to tender the equiN alent
of regular union dues and initiation fees The Union sought to bargain con-
cerning a clause which would leave the final decision as to membership or
nonmembership with each individual employee, at 1128 option, but nevertheless,
to condition employment upon the payment of sums of money which would
constitute each employee's share of financial support In our opinion, such a
proposal fully comports with the congressional intention in Section 8(a) (3) for
the allowance of union-security contracts 	 75

" A m er can Advertising Distributor, 129 NLRB 640 648 654 See also Hooker Chemi-
cal Corp 128 NLRB 1394 particularl y dissent of Member Rodgers

'n Cad dim Wire Corp, 128 NLRB 1002, 1005
" 1U NLRB 481
" Chairman McCulloch and Members Rodgers, Fanning, and Brown—Member Leedom

dissenting—in 133 NLRB No 21 (Sept 29, 1981)
" Former Chairman Leedom and Members Jenkins and Kimball—Members Rodgers and

Fanning dissenting—in 130 NLRB 481
vi The 8(a)(5) aspect of the case is discussed below, p 112
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(c) Illegal enforcement of union-security agreement

Under the proviso to section 8 (a) (3), no employee may be dis-
charged under the terms of a union-security agreement for reasons
other than the failure "to tender periodic dues and initiation fees
uniformly required as a condition of acquiring or retaining member-
ship" Moreover, "the only obligation an employee has under the
compulsion of the proviso to Section 8(a) (3) of the act [to pay dues],
is to pay dues for the period of employment with the employer who is
a party to the contract and during the term of the contract" 78 In
one case, a panel majority" affirmed a trial examiner's finding that
an employer violated section 8(a) (3) by threatening employees with
discharge if they did not pay strike assessments levied by the union,
and by checking off such assessments as a condition of their continued
employment, and noted that the proviso to section 8(a) (3) does not
include such assessments 78

During the past year, the Board again had occasion to determine
in a number of cases whether employees had been unlawfully dis-
charged under union-security agreements for reasons other than the
failure "to tender periodic dues and initiation fees" In F J Burns.
Draying, Inc ,79 the Board held that an employee had been unlawfully
discharged foi "some reason" other than nonpayment of required dues
and initiation fees where the union requested his dischaige after it
had accepted the employee's tender of delinquent dues and initiation
fees and notified him of his reinstatement, and the employer had
knowledge of the fact that the employee had tendered the required
dues and initiation fees Similarly, in General Motors Corp ,
(lire Divieion,8° the discharge of an employee who had previously with-
drawn from the union, but was required to rejoin under a new contract,
was found unlawful where the union requested his discharge after he
had tendered a money order sufficient to cover both the reinstatement
fee required and current dues—although he did not specify that it was
in payment of both—and the union had simply returned the tendet
without explanation, "as the [employer] had reasonable grounds
for believing that membership was denied [him] for reasons other

" Montgomery Ward tS Co • 121 NLRB 1552 (1958) , Twenty fourth Annual Report
(1959), p 70 Bee also Ws, AFL-010, Frigidaire Local 801 (General Motors Gory,
Frigidab e Dsv ), 129 NLRB 1379, 1380, 1381

II Members Rodgers and Fanning
78 Florence Brooke, 131 NLRB No 97, footnote 2 Member Leedom disgenting with respect

to those employees who had executed checkoff authorizations specifically authorizing de-
ductions of "any assessments" Compare with Wm Wolf Bakery, Imo, 122 NLRB 680
(1958)

79 129 NLRB 252
AFL-010, Frigidaire Local 801 (General Motors Carp, Frigidaire Div), 129

NLRB 1879
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than his failuie 'to tender the periodic dues and the initiation fees'
required as a condition of attaining membership"

The Board has also held that under a "maintenance of membership"
clause, members of one union may not lawfully be required to main-
tain membership in another union 83 Thus, the terms of a "mainte-
nance-of-membership" agreement were held to have been unlawfully
applied where the contracting union was a newly chartered local,
which had changed its affiliation after its international's expulsion
from the AFL—CIO, and the employees affected had not become mem-
bers of the contracting union but remained members of the old organi-
zation 82 And, in another case,83 notwithstanding the existence of
lawful union-security and hiring-hall provisions in the contract, a
violation was found where the employer and the union jointly en-
gaged in a hiring arrangement which required new employees to
execute combined union membership application and dues checkoff
authorization cards prim to the 30-day statutory grace period pro-
sided in the contract

(4) Discriminatory Hiring Practices

Violations undei section 8(a) (3) were again found in situations
where individual employees weie denied employment because they
were unacceptable to the union," or where employers were parties to
discriminatory hiring ariangements 85 However, in deference to the
Supreme Court's decision in Local 357, Teamsters 86 of April 17, 1961,
holding that an exclusive hiiing hall arrangement without safeguards
is not per se unlawful undei the act, the Board ceased adhering to
its Mountain Pacific rule 87 which required specific safeguards as a
condition for estallishing the validity of such arrangements 88

81 Hershey Chocolate Corp, 129 NLRB 1052, enforcement denied, 49 LRAM 2173 (C A
.1, Dec 1, 1901) See also Twenty fourth Annual Report (1959), p 71

82 Hershey Chocolate Corp, above
88 Cadillac Wire Corp, 128 NLRB 1002, enforced 290 F 26 261 (C A 2)
84 See, e g , Southern Bleotitcal R Pipelining Corp, 131 NLRB No 12, particulaily

light of Member ranning's partial dissent
28 See e g Central Rigging ie Contractmg Corp, 120 NLRB 342, 354 (oral arr mgement

to hire only from union which operated hall "for members of organization who pay dues") .
Petersen Construction Corp • 128 NLRB 969, 973-974 (exclusive hiring agreement, where
union membership was required as a condition of referral, case modified in other respects
after the (i ...c91 %ill.. 1-14 NLRB No 152) Sulehuell Rieetric Conan notion Co • Inc., , 128
NLRB 1205, 1267 (oral closed shop or preferential hiring arrangement, where referral or
clearance was based on union membership in good standing)

88 Lo cal 357, International Brotherhood of Teamsters v NLRB (Los Angeles-Seattle
Motor Expre gs Lanes), 305 U S 607 See section on Supreme Court Rulings, below,
p 153, for i full discussion of this else

Err Mountain Pacific Chapter of the Associated General Contractors, /no, 119 NLRB 883
(1957) Twenty-third Annual Report (1958), PP 85-80

es See, eg, G A Raid cf Go, 131 NLRB No 154, footnote 1, Sterling Precision Corp,
Instrument Div, 131 NLRB No 155, footnote 2
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(5) Other Forms of Discrimination

Violations of section 8(a) (3) were also found m hme employ ei s
enteied into ot maintained collective-blugaimng agreements which
accoided union membeis pieferential Ns ages ot othet benefits 50 And
a Boat d majority found the section violated on the basis of "the
attendant cncumstances," lather than on a per se themy, NN hei e a
seasonal employer, after a lawful economic stuke, adopted a nem
hning formula for the following season uhich failed to maid sti ikeis
for the time they had engaged in the stlike, and theieby diminished
their employment opportunities °°

Dining the past yeat the Boat d also found that an employe' io-
lated the section by dischatging an employee from a job as a tesult
of union pressuie because of the employee's "failure to pei fotm obli-
gations imposed by the Respondent Umon on its membets and 1% m k
pet mit holders " 01 The "plessules" weie bi ought hem by the union
steward because the employee took exception to the stewat d's lanai ks
during a lecture to the employees on quitting and stat tmg times, which
lectme was delivered by the stewaid at the du ection of the union's
business agent

d Special Remedial Problems

Since the Supreme Court's decision in Local 60, Carpenters," on
April 17, 1961, holding that a refund of dues and fees was beyond
the Board's remedial authority "[w]heie no membership in the union
was shown to be influenced or compelled by leason of any unian
labor practice," the Boaid ditected teimbursement iemedies in only
two cases during the fiscal year 03 In one case,'" a panel majority held
that a reimbursement order was pi oper under the Sum eme Court's
decision whet e the employer and the union illegally exacted stiike
assessments from employees as a condition of continued employment

so See, o g Indiana Gas EC Chemical Corp, 1-10 NLRB 1488 (health insurance and put
,on benefits limited to union members) , American Advertising Matt Onion', 129 NLRB

640, 634 (union employees paid 21/2 cents pet hour more than nonunion employ cm.)
92 Community Shops, Inc, 130 NLRB 1522, Member Rodgers dissenting
fil Brunswick-Bathe  Cailcndcr Co , 131 NLRB No 30, and the proposed supplemcntal dem

sten and order issued in this cam after thc close of the fiscal omir, 133 NLRB No 59
92 Local 60, United Brotherhood of Carpenters v NLRB, 365 U S 651 Bee Supreme

Com t Rulings helm% p 136 lot a full diRcussion of this decision
For prior cases during the fiscal yesr in which reimbursement as directed see

Wershey Chocolate Corp • 129 NLRB 1052 (common to pay dues) , Reliance Fuel Oil Corp.
129 N1,1.13 1166 (1)1 , 1 ci rut VI/ qua sa LI( Is re ef /' it,"I	 V 1 I? it 119 0 S 5". r ttlier
than Brown-Olde, 115 NLRB 594) , Cadillac Wore Corp, 128 NLRB 1002 (new employee
required to join union within 80 days) , Lykes Bros Inc of Georgia, 128 NLRB 600 (re
fund only to those employees who sere individually coerced into signing dues checkoff
cards) See also ()ache, witz iS Sons, 130 NLRB 1078, Booth iS Flinn Ca, 129 NLRB
667, and Hooke; Chemical Coi p , 128 NLRB 1394, where reimbuisement was deemed
uns arranted

94 Plot once Brooks, 131 NLRB No 97, Member Leedom dissenting in part
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by threats of discharge In the other," the Board directed the reim-
bursement of dues and other moneys illegally exacted as a condition
of employment fiorn employees specifically found to have been coerced
into joining the union put suant to unlawful union-security provisions
of the conti act, but not as to other employees 96

In fixing the amount of backpay due economic strikers whose
request for ieinstatement had been discriminatorily denied, a Board
panel held in one case that the strikers were entitled to backpay from
the time they would have been lecalled in accordance with seniority
and the availability of work, rather than from the time they iequested
reinstatement, since work was unavailable at the time of their request
due to 'educed business activity 97 In the same case, a tiuckdriver's
lack of a chauffeur's license during the backpay period was held not
to disqualify him from backpay, 98 but the gloss back-pay of one die-
criminatee with an unexplained high absence record was reduced by
the same pet centage as his annual absence rate, and no backpa.y was
awarded to another discriminatee who was shown to have made illegal
liquor sales during part of the backpay period but failed to disclose
his earnings from such sales 99

And in another case, in remedying an unlawful agreement which
granted union employees 2 1/2 cents more per hour than nonunion
employees, the Boaid oi dered the employer and the union to make
nonunion employees whole for their loss of pay resulting from the
discriminatory pay scale 1

4 Discrimination for Filing Charges or Testifying

Section 8(a) (4) ...makes it an unfail labor practice fol an employe'
to discharge or otherwise discriminate against an employee because he
has filed charges or given testimony under the act

During the past fiscal year, violations of section 8(a) (4) were found
in situations where employees were discharged, 2 refused employment,'

22 Checker Tani Go, 131 NLRB No 96
o*See also Hershey Chocolate Corp, 129 NLRB 1052, decided before the Supreme Court's

duision in Local 60, above, where the Board directed reimbursement onl y against the
union because the employer actively resisted the union's efforts to compel the employees
to maintain membership, and capitulated only pursuant to an arbitrator's direction and
In the belief that its contractual obligation required it to do so

tri Robinson Freight Lines, 129 NLRB 1040
Member Rodgers dissenting on this point

22 See also Accurate Forming Corp. 128 NLRB 658, where backpay was denied an em
ployee who gave false testimony at the Board bearing

American Advertising Distributors, 129 NLRB 640
2 Gibbs Corp • 131 NLRB No 118, Lindsay Newspapers, Inc , 130 NLRB 680 (violation

of 8(a) (3) also found) , Harptone Mfg Corp, 128 NLRB 230, 235
Btonsii teA-Bolke Collendoi Co 131 NLRB No -SO (n(a) (11 and (3) violations also

found) , Central Rigging Contracting Corp, 129 NLRB 342, 885
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or otherwise discriminated agamst 4 for filing charges under the act,2
for refusing to withdraw charges against a union, 6 for testimony be-
fore the Board in a representation 7 or unfair labor practice proceed-
ing,° or for merely appearing at an unfair labor practice hearing
pursuant to a Board subpena without testifying

In one case, the Board adopted the trial examiner's finding that the
discharge of a supervisor for giving testimony in a Board proceeding
violated section 8(a) (1), and that it was unnecessary to considei
whether this discharge also violated section 8 ( a) (4) since the remedy
was the same 2° In another case, the Boat d held that an employe"
violated 8 (a) (1), but not 8(a) (4), by discharging an employee be-
cause of the belief that he had signed a letter supporting charges filed
against the employer, and had joined in filmg such charges, when in
fact he had not done so prior to his discharge 11

In a number of other cases, section 8(a) (4) allegations were dis-
missed because they were not supported by credible evidence 22

5 Refusal To Bargain in Good faith

Section 8(a) (5) makes it an unfair labor practice for an employei
to refuse to bargain in good faith about wages, hours, and othei con-
ditions of employment with the representative 12 selected by a majority
of the employees m an appropriate unit 14

The employer's duty to bargain arises when the employees' majority
representative requests the employer to recognize it and to negotiate
about matters which are subject to bargaining under the act 15 As

Dal-Tea Optical Co • 131 NLRB No 94 (discharge, demotion, transfer to less desirable
job, and issuance of "violation notice" which could result in disciplinary action under
company's rules)

9 Gibbs Corp, above, Central Rigging d Contracting Corp, above • Harptone Mfg Co,
above

9 Brunswick Balks Callender Co, above
7 Lindsay Newspapers, Inc. above
W Dal-Tex Optical Co • above
9 Mid
'0 Pal Tee Optical Co , above, citing Better Monkey Grip 00, 115 NLRB 1170 (1956)
91 Gibbs Corp 131 NLRB No 118, footnote 1
12 See Stockbridge Vegetable Producers, Ina , 131 NLRB No 102, Tampa Coca-Cola

Bottling Co, 130 NLRB 1505, Overnste Transportation Co 429 NLRB 261, 283, Charlton
Press, Inc ,129 NLRB 1352,1355-1357

79 "The term 'representatives' includes any individual or labor organization" Sec
2(4) of the act The term "labor organization," as defined in sec 2(5), includes any
organir itIon in Much employees participate and winch exicts, at least in part, for the pur-
pose of bargaining collectively with employers on behalf of employees

Sec 9(a) In Ike.; the mayolity representatilo `f Nclushe represeut •itives of all tin.
employees" in the appropriate unit "for the purposes of collective bargaining in respect to
rates of pay, v.ages, hours of employment, or other conditions of employment"

19 See, however, The Texas Pipe Line Co , 129 NLRB 705, 708, where the trial examiner
held that a union's request for bargaining was not a prerequisite since the employer had
advised that it would not bargain For other cases dealing with the issue of what con-
stitutes an effective bargaining request, see Rural Electric Ca, 130 NLRB 799, Hilton
Insulation, Inc. 129 NLRB 1296, Barney's Superoenter, Inc , 128 NLRB 1325, Laabs,
lac, 128 NLRB 874
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defined by section 8(d), the statutory duty to bargain includes the
duty of the respective parties lb "to meet at ieasonable tunes and confer
in good faith with respect to wages, hours, and other terms and con-
ditions of employment, or the negotiation of an agieement, or any
question arising thereundei, and the execution of a written contract
incorporating any agreement reached if requested by either paity "
However, "such obligation does not compel either party to agree to a

oposal or require the making of a concession"

a Duty To Honor Certification of Representative

The Board, with Supreme Court approval," requires an employe' to
bargain with the certified representative of his employees for a
reasonable period, ordinarily a year, in the absence of unusual
circumstances 18

In one case, the Board held that an employer unlawfully refused
to bargain by not honoring a regional director's certifications which
were issued pursuant to consent elections 19 Rejecting the employer's
contention that the iegional director's conduct in certifying the elec-
tions was arbitrary and capricious, the Board reiterated its longstand-
ing policy that the regional directoes determination in such consent
elections is to be final in the absence of fraud, misconduct, or such
gross mistakes as imply bad faith by the regional director, even
though the Board might have reached a different conclusion And
in another case, the certification did not become invalid simply because
some employees failed to vote in the election, where such failure was
attributed to the employees' lack of inteiest 2°

b Appropriateness of Unit

Section 8(a) (5) iequires an employe' to bat gain only concerning
employees in an appropriate unit 21 Thus, the Boaid found in the
Foreign Car Center case,22 that the employer was not obligated to
bargain for a one-man unit 23 It was pointed out that the ieasons
for which the Board considers itself without powei to certify a one-

'The union's duty to bargain is discussed below, pp 127-130
Rag Brooks v NLRB, 348 U S 96 (1954) See Twentieth Annual Report (1955).

pp 121-122
18 It is also well settled that after an employer enters into a settlement agreement re

quiring it to bargain In good faith with a union, the employer is under an obligation to
honor that agreement for a reasonable time after its execution Thus, a real question
concerning representation cannot be raised during such period Stant Lithograph, lac,
131 NLRB No 8

10 Sumner Sand cC Gravel Co , 128 NLRB 1368
Houston Chronicle Publishing Co , 181 NLRB No 98

-' For full discussion of appropuate unit, see abole pp 54-67
"Foreign Car Center, /no, 129 NLRB 319
23 However, a Board majority (Members Jenkins and Bean dissenting) has held that the

act does not preclude bargaining with a union on behalf of a single employee, if an em-
ployer is willing Louis Rosenberg, lac, 122 NLRB 1450, 1453 (1959)
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man unit also preclude it from directing an employer to bargain with
iespect to such a unit It noted further that there was no presump-
tion that the contract unit, which the employer disavowed in midterm,
was appropriate because the parties contemplated that additional em-
ployees would be hired during the term of the contract, since there
was but one employee in the unit at the time of the execution of the
contract

In one case, the Board ieiterated its policy of excluding plant den-
cals fiom office clencal units when any party objects " It held that
an employer did not unlawfully refuse to bargain with the union for
timekeepers, who were plant clericals, wheie the only bai gaining
demand which the union made with respect to timekeepers was that
they be bargained for as part of the office clerical unit And, in an-
other case, a panel majority found that an employer was obligated
to bargain with the union notwithstanding the Board's minor modifi-
cation of the unit proposed by the union 25 The majority held that
the variance between the requested unit which excluded certain em-
ployees and the appropriate unit including such employees was too
insubstantial to excuse the employer from its statutory duty to bargain
with the union It noted, moreover, that the inclusion or exclusion
of the omitted category was not an issue between the parties at the
time the bargaining request was made

Another employer violated section 8(a) (5) by refusing to bargain
with the certified union on the ground that the union did not qualify
under the American Potash, 26 doctrine, i e, the union was not the
"traditional representative" of a previously severed and now sepa-
rately represented departmental unit 27 The Board held that the
"traditional representative" test of American Potash is limited to
severance cases and is not applicable where a craft or departmental
unit has once been severed from a production and maintenance unit
and has, since then, developed its own bargaining history

c Subjects for Bargaining
The statutory duty to bargain extends to all matters pertaining to

"rates of pay, hours of employment, or other conditions of employ-
ment " 28 Regarding such matters, the employer, as well as the em-
ployees' representative, must bargain in good faith, although the
statute does not require "either party to agree to a proposal or require

24 Ainsworth Mfg Co ,131 NLRB No 48
Asle Market eE Gasoline, 130 NLRB 641 Member Rodgers, dissenting, believed that

the unit was in fact inappropriate and that the employer did not violate its obligation to
bargain

At/lemon Potash d Chemical Corp • 107 NLRB 1418 (1954) Nineteenth Annual
Report (1954), pp 88-41

2- Industrial Rayon Corp, 128 NLRB 514, set aside in 291 F 2d 809 (CA 4y
Sees 8(d) and 9 of the act.
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the making of a concession 29 On the other hand, in nonmandatory
matters, i e, lawful matters unrelated to "wages, hours, and other
conditions of employment," the parties are free to bargain or not to
bargain, and to agree or not to agree 99 However, insistence by one
party that the other accept a proposal involving a nonmandatory
subject as a condition of bargaining on mandatory subjects is incon-
sistent NI ith the good-faith performance of the statutory bargaining
duty 31

(I) Waiver

A refusal by an employer to bai gain during the term of a contract
as to a particular subject matter may be iolative of section 8(a) (5)
if the employees' representative has not waived its right to bargain
with respect thereto

The waiver question arose during the past year in a case wheie the
employer, dui mg the contract term, unilaterally established piecework
ates and work production quotas, which matters were not specifically

covered by the contract 32 The union, at the outset of precontract ne-
gotiations, had proposed a contract clause providing for a cei tam in-
crease on piecework rates dui mg the contract term, without alteration
of piecework quotas or work per unit The pi oposed conti act also pro-
vided that when because of changes in the industly it became necessary
to revise piecework quotas or the work per unit, such revision would be
conducted only by means of a study conducted by two representatives
of the employer and two representatives of the union Although the
parties reached an agi cement on mmimum wage and management
rights clauses which were incorporated into the contract, the remamdei
of the union's propBsal, that production quotas and piecework mates
could be revised only after joint employer-union study, was neve]
discussed Rejecting the employer's contention that the union had
waived its rights and that the employer had acted lawfully undei its
management rights clause, the Board held that the employer violated
section 8(a) (5) by acting unilatei ally on a matter which had not been
fully explored during negotiations Citing the Pram Company case,"
the Board stated

The Board's rule, applicable to negotiations during the contiact term nab
respect to a subject which has been discussed in precontract negotiations but
which has not been specifically covered in the resulting contract, is that the

2) See 8(6)
aa See NLRB v Wooster Divssson of Borg-Warner Corp, 356 U S 342 (1958) , Twenty

fourth Annual Report (1959), pp 78-79 See also Tv‘enty fifth Annual Report (1060),
Pp 96-101

Ibid
82 Proctor Mfg Cot p , 131 NLRB No 142
es The Press Co, lac, 121 NLRB 976 (1958)
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employer violates Section 8(a) (5) if, during the contract term, he refuses to
bargain or takes unilateral action with respect to the particular subject, unless
it can be said from an evaluation of the prior negotiations that the matter was
"fully discussed" or "consciously explored" and that the Union "consciously
yielded" or clearly and unmistakably waived its interest in the matter

The Board pointed out that acceptance of the employer's contention
that the wage article and the management rights clause represent the
full and final agreement of the parties relating to other wage deter-
minations would be to disregard "the familiar concept of collective
bargaining as a continuing and developing process by which the rela-
tionship between an employer and the representative of his employees
is to be molded " "

(2) Decision To Subcontract Work

In the Fzbreboard case," the Board had occasion to decide the
question whether an employer was under a statutory duty to bargain
with the union about its "decision to contract out" maintenance work
A majority of the Board 36 rejected the contention that a management
decision to cease one phase of its operations solely for economic reasons
is in and of itself a mandatoly subject for baigaming The majority
noted that such a broad proposition v, as contrary to existing pi ecedent,
since the Board has held that the establishment of an appropriate
bargaining unit does not preclude an employer who acts in good faith
from making changes in his business structure—such as enteling into
subcontracting arrangements—without first consulting the representa-
tive of the affected employees 37 It was pointed out by the majority
that, although the statutory obligation to bargain is broad, it is not so
bioad and all-inclusive as to warrant an inference that Congress in-
tended to compel bargaining concernmg basic management decisions,
such as whether and to what extent to risk capital and managerial
effort According to the majority, the Timken, Shamrock, and Rail-
road Telegraphers cases," relied upon by the dissent, did not support
the proposition that a union which will not represent any of the em-
ployer's employees is entitled to compel the employer to bargain about
matters which will have an impact only when it ceases to be a
representative

IN /bid The Board distinguished Speidel Corp • 120 NLRB 783 (1958), NLRB v Nash-
Pinch 00, 211 F 2d 622 (CA 8, 1954), and The Berkline Oorp , 123 NLRB 685 (1959),
where effective waivers by the unions were found

Fibreboard Paper Products Corp, 130 NLRB 1558, but see above, footnote 43, p 98
81 Member Fanning, dissenting believed that sec 8(d) under existing Board and Supreme

Court decisions imposes on an employer the duty to bargain about its decision to subcon-
tract work performed by employees represented in a collective bargaining unit

Eri See Mahoning Mining Co, 61 NLRB 792 (1945) , and Walter Holm d Co, 87 NLRB
1189 (1949)

to The Timken Roller Bearing Co, 70 NLRB 500 (1940 , Shamrock Dairy, Inc, 124
NLRB 494 (1969), The Order of Railroad Telegraphers, et al v Chicago and North
Wasters Rofiroad Go, 862 11 8 880 (1959)
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(3) "Agency Shop"

The question arose dining the past fiscal year whether an employer's
refusal to bargain on a union's "agency shop" proposal—under which
employees would be required to pay to the union the equivalent of
initiation fees and monthly dues regularly required of union members,
as a condition of employment after 30 days following the date of the
agieement or initial employment, whichever was later—for a plant
located in a "right-to-work" State which prohibits at rangements re-
quiring union membei ship but not such "agency shops," constituted a
refusal to bargain 55 After the close of the fiscal year, a Board ma-
jority m the General Motors case 4° vacated an earlier majority deci-
sion in the same case dismissing the complaint," and held this "agency
shop" proposal lawful union security under the act, absent any "sug-
gestion" that union membership was not available to any nonmembei
employee 'Who wished to join," hence a mandatory baigaining subject

d Violation of Bargaining Duty
An employer violates section 8(a) (5) not only by an outught

refusal to bargain with the majority representative of his employees,"
but also by bat gaining only ostensibly and not with a good-faith intent
to reach agreement," oi by conduct which interferes with the bargain-
ing process or undeimines the bargaining representative 45 During
fiscal 1961, a number of cases turned on the question whether the
employer unlawfully interfered with the bargaining process by such
conduct as the refusal to fuinish information requested by the bai gam-
ing representative, the unilateral change in terms of employment, and
other acts inconsistent with the bat gaining requirement

(1) Refusal To Furnish Information

The statutory duty of an employer to bargain in good faith includes
the duty to comply with the bargaining representative's request foi
"wage and other employment information essential to the intelligent
representation of the employees " 48 Moreover, "while an employe'

"General Motors Corp • 130 NLRB 481
" 133 NLRB No 21 (Sept 29, 1961). Chairman McCulloch and Members Rodgers, Fan-

ning, and Brown, Member Leedom dissenting
41 130 NLRB 481, former Chairman Leedom and Members Jenkins and Kimball—Members

Rodgers and Fanning dissenting
See discussion above, p 102

" See, e g • Benevento Sand d Gravel Co, 131 NLRB No 45 • Rural Electric Co • 130
NLRB 799, P Bennett Mfg Co, 129 NLRB 506

44 See, e g • Borg Warner Controls, 128 NLRB 1035, 1050-1051, Kohler Co , 128 NLRB
1082, 1068 "M" System, Inc , 129 NLRB 527, 547-553 (totality of employees conduct)
California Girl, Inc, 129 NLRB 209, footnote 3 (totality of employer's course of conduct)

a See, e g, Kohler Co, above, pp 1079-1080, Bilton Insulation, Inc • 129 NLRB 1296
a Kohler Co • 128 NLRB 1062, 1073 See also NLRB v Truitt Mfg Co. 351 11 S 149

(1950 , Twenty first Annual Report (1958), p 128
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is not required to furnish such information at the exact time or in
the exact mannei requested, it must be made available in a manner
not so but densome or time consuming as to impede the process of
bargaining "

In Peyton Packing," the employer was found to have violated sec-
tion 8(a) (5) by delay ing 3 months in honoi ing the union's request
foi the dates of hire, NA age scales, and job classifications of employees
in the bargaining unit, and the only justification advanced was that
no job classification existed This was held no excuse for the em-
ployer's failure to furnish piomptly "whatever data was obtainable,
especially data pertaining to the departments in which the employees
worked and the job functions which they performed " 45 Similarly,
in the Kohler case,5° unnecessary and unieasonable delay in furnishing
information concerning "incentive earnings" essential for bargaining
on wage inequities was found violative of section 8(a) (5)

However, in American Cyancumad,51 the Board found that the em-
ployer's refusal to comply with the union's demancl for an unrestricted
right to have and use exact copies of job evaluation and job description
records for study and analysis outside the plant did not violate sec-
tion 8(a) (5) under the particular circumstances The Board noted
that hero the employet had a legitimate economic interest in not publi-
cizing other information contained in these recoids concerning unique
manufacturing techniques and processes, that the employer openly
explained its position to the union, and that the union by its adamant
insistence on its right to have these recm ds on its own terms piecluded
a test of the employer s willingness to give the union access to the
information on mutually satisfact,my terms 52 It observed further
that the problem of establishing conditions under which these records
might be afforded the union in a manner satisfying the interests of
both was "a matter more pi operly to be iesolved at the bargaining
table rather than through the Boar d processes"

(a) Information as to inability to grant wage increase

When an employer claims financial inability to pay a demanded
wage increase, "his Ellin e to furnish on request substantiating fi-

47 Ibis!
48 Peyton Packing Co • Inc • 129 NLRB 1358

This employer was also held to base violated the section by its failure to furnish the
union with data on bonus Im plants, which the Board found to be an "integral part of
the Re ..poutient's 1% lg. ,triirtilio • intlipr firm a disrretinn g n grntillt1 as contended by
the employer

" A hove, footnote 46
si American Cyanamid Co (Marietta Pieta), 129 NLRB 683

Cf Tunes Publishing Go, 72 NLRB 676, 688 (1947), where the Board noted that 9
union's attitude during bargaining may be such as to "remove the possibility of negotiation
and thus preclude the existence of a situation in which the em ployer's good faith can be
tested If it cannot be tested, its absence can hardly be found"
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nancial information may constitute a violation of Section 8(a) (5)
depending on the facts of the particular case, the ultimate inquiry
being 'whether or not under the circumstances of the particular case,
the statutory obligation to bargain in good faith has been met' "

In one case during the past year, the Board found that an employer
did not refuse or fail to substantiate its claim of inability to pay by
refusing to permit the union to make a general inspection of its books
and records 54 It noted that the employer's offer of its most recent
balance sheet to permit "verification" of such balance sheet by a
"licensed accountant or C P A ," and its offer to submit its records
to a full audit in its office by a "Licensed Public Accountant or a
C P A" designated by the union, provided the union paid the cost
of the audit, were reasonable and not unduly burdensome or restrictive
on the union Finding that tlus employer had satisfied his obligation
to bargain and furnish information as enunciated by the Supreme
Court m the Truztt case,55 the Board pointed out that "the obligation
to furnish substantiating evidence does not 'automatically' follow a
claim of inability to pay, nor is the employer obligated to substantiate
the claim, it is enough if the employer in good faith attempts to
substantiate "

(b) Waiver

Although a bargaining representative may waive its right to e-
quested information, evidence of such waiver must meet the Board's
"clear and unequivocal" waiver test 58 Thus, a panel maprity held
that a union had not waived its right to receive a requested seniority
list of employees in the bargaining unit—for the purpose of pi opeily
administering the seniority provisions of its contract—merely because
it had executed a contract that incorporated the employer's seniority
proposal which lacked any expressed provision for the employer to fin -
nish such a list, rather than its own initial proposal which would have
specifically provided for such a list 57 The maprity relied particu-
larly on the fact that the furnishing of a seniority list, per se, was not
a bone of contention in the bargaining negotiations preceding the
execution of the contract, and that there was no provision in the con-
tract itself that no such list need be furnished 58

63 Yakima Frozen Foods, 180 NLRB 1289, citing and quoting from NLRB v Truitt
M fg Co , 351 U S 149, 153-154 (1958)

54 Yaktma Frozen Foods, above The Board rejected the trial examiner's statement that
an employer is obligated "to bare his books" to a union, or to any other employee rePPP
sentative

55 Above, footnote 53
55 Gulf Atlantic Warehouse Co • 129 NLRB 42 See also The Item Co. 108 NLRB 1834

1640 (1954), enforced 220 F 2d 956 (C A 5, 1955), certiorari denied 850 US 838 (1955)
rehearing denied 350 US 905 (1955)

IP Gulf Atlantis Warehouse Co. above Member Rodgers dissenting
a See also American Sugar Refining (Jo, 180 NLRB 834, where an employer was re

gulred to furnish the union with existing job descriptions of the job classifications in the
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(2) Unilateral and Other Derogatory Action

The duty of an employer to bargain with the statutoi y representa-
tive of his employees includes the duty to refrain from taking uni-
lateral action with respect to matters as to which he is required to
bargain, and from making changes in terms and conditions of employ-
ment, without first giving the statutory representative an opportunity
to negotiate concerning the contemplated action or change 56

During the past year, the unilateral grant of wage increases during
a strike, without notice to or negotiation with the bargaining repre-
sentative, was held violative of section 8(a) (5) in several cases 6° In
the leading case in this category, Kohler Co two such unilateral
wage increases during a strike were held violative of the section
As to the first increase, the Board distinguished the case from Bradley
Washfountazn,62 and rejected the contention that the wage increase
did not disparage the union or the collective-bargaining process be-
cause the employer continued to negotiate with the union after the
wage increase was granted It noted that, unlike die situation m
Bradley Waahfountazn, this employer did not first offer to discuss
with the union the wage proposal it put into effect, nor did it suggest
to the employees that it had discussed this matter with the union or
that the union had rejected it On the contrary, this employer placed
the increase in effect without notice and without discussion or nego-
tiation with the union, frequently proclaimed that it would not
reward the union for having struck, and did not treat the increase
as an allowance of the union's demands, but steadfastly refused to
offer the union the same wage proposal 66 As to the other wage m-
crease, a Board majority held that the employer violated the section
by granting it unilaterally in the absence of an impasse on wages or
other contract issues 64

Other conduct deemed derogatory of the statutory representative,
and therefore violative of the section, included the unilateral putting
into effect of a hospitalization plan, 65 the unilateral grant of an
appropriate unit, although the union had entered into a contract which made no pro-
vision that job descriptions would be furnished, upon the oral assurance that they would
be furnished

so See Kohler Co, 128 NLRB 1062, 1078-1079, citing NLRB v Crompton Highland
Mills, Inc, 337 US 217 (1949). and May Department Stores v NLRB, 326 US 376
(1945)

4° See, e g, Kohler Co, above, Sherry Mfg Co • 128 NLRB 789, Peyton Packing Co,
lac, 129 NLRB 1358, 1361-1362 (contention that wage raises were merit increases re-
jected) See also Dtaten cE Masch Mfg Co, 129 NLRB 112, 123-224, where a unilateral
wage decrease during a strike was found unlawful

61 128 NLRB 1062, 1077-1084, 1088, 1179-1180
(12 N LRB v Bradley Washfountain Co, 192 1r 2d 144 (C A 7, 1951)
63 128 at pp 1079-1080
14 128 NLRB at pp 1088, 1179-1180, AfLmber Rodger; divientIng on the ground that

nn impasse had been reached
15 Sherry Mfg Co /no, 128 NLRB 739

616401-62-9
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additional half-day holiday; G6 the unilateral reduction of wage
rates, " the entering into, and iequiring employees to enter into,
employee agieements changing terms and conditions of employment,
without consulting the certified iepresentative , 68 and the discussion
of grievances, pay raises, vacations, and other working conditions
with an employee committee, in derogation of the exclusive bargain-
ing iepresentative's authority G''

e Suspension of Bargaining Obligation

Although the duty to bargain and to recogiuze a union which is the
statutory repiesentative of the employees is a continuing one, certain
aspects of the employer's bargaining obligation may be temporarily
suspended while the union is engaged in unlawful activity 70 Accord-
ingly, in the Koh,ler case, above, the Board held that the employer
was justified in breaking off bargaining negotiations during those
periods in which the umon, through its representatives, endorsed ille-
gal strike conduct, including violence and vandalism, and encouraged
"mob" demonstrations at the homes of nonstriking employees 71

B. Union Unfair Labor Practices

The several subsections of section 8(b) of the act specifically pro-
scribe as unfair labor practices seven sepal ate types of conduct by
labor organizations or their agents In addition, section 8(e), added
by the 1959 amendments, prohibits employers and labor organiza-
tions alike from entering into "hot cargo" type contracts

Cases decided lcz the Board during fiscal 1961 under subsections
(1), (2), (3), (4), and (7) of section 8(b) as well as under section
8(e) are discussed below. No cases were brought to the Board for
decision mvolvmg subsection (5) which forbids excessive and dis-
criminatory union fees, or subsection (6) which prohibits so-called
featherbedding practices

66 Borg Warner Controls, eta, 128 NLRB 1085
u- Dar,. tone Manch Mfg Oo , 129 NLRB 112, 124
68 Lucas County Farm Bureau Co-operative Assn 128 NLRB 458, 472 See also squirt-

Nesbitt Bottling Corp, 130 NLRB 24
fa Bilton Insulation, Inc , 129 NLRB 1296
'0 See Kohler Co , 128 NLRB 1062, 1087-1088, 1170-1172, 1175-1176 See also Valley

Osty Furniture Go, 110 NLRB 1589 (1954) , Marathon Electric Mfg Corp , 106 NLRB
1171 (1952); Phelps-Dodge Copper Produots Coop, 101 NLRB 360 (1952) , Eighteenth
Annual Report (1958), pp 44-45 However, the obligation to bargain may again become
operative upon correction of the wrongful action See Dorsey Trailers, /no, 80 NLRB
478, 486 (1948)

"t For a further discussion of the illegal strike conduct in this case see above, pp 94-95
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1. Restraint and Coercion of Employees

Section 8(b) (1) (A) makes it an unfair labor practice for a labor
organization or its agents "to restrain or coerce employees" in the
exercise of their right to engage in or refrain from concerted activi-
ties directed toward self-organization and collective bargaining

While section 8(b) (1) (A) also piovides that it "shall not impan
the right of a labor organization to prescribe its own rules with re-
spect to the acquisition or retention of membership therein," the
Board has consistently held that this proviso does not peimit a
labor organization to enfoice its internal rules so as to affect the hire
or tenure of employees, and thereby to coerce them in the exercise
of their statutory rights 72

a Forms of Restraint and Coercion

Section 8(b) (1) (A) is violated by conduct which independently
restrains oi coerces employees in their statutory ,Eights without re-
gard to whether the conduct also violates other subsections of 8(b)
While employer violations of subsections (2) to (5) of section 8(a)
have been held to constitute derivative violations of subsection (1)—
which prohibits interference with, restraint, and coercion of em-
ployees m their section 7 rights—the Board has adhered to the view
that there is no like relation between subsection (1) and other sub-
sections of 8(b) 73 Thus, the Board in one case" held that peaceful
picketing by a minority umon for a cumon-security clause—which
picketing was found violative of section 8(b) (2)—did not constitute
a derivative violation of section 8(b) (1) (A) .The Board observed
that the Supreme Court's decision in the Curtas Bros case 75 made it
clear that peaceful picketing for any purpose does not restrain and
coerce employees within the memung of section 8(b) (1) (A)."

(1) Threats and Violence, Other Coercive Conduct

As heretofore, some of the cases under section 8(b) (1) (A) in-
volved conduct intended to compel stuke participation or observance

72 See Twenty fourth Annual Report (1950, P 85
" Ibid
74 Local Joint Executive Board of Hotel cb Restaurant Employees, etc (Crown Cafeteria),

130 NLRB 1551
75 ELRB v Drive, a, Chauffeurs & Helpere, Local Union No 639, etc • 362 II S 274

(1960) , Tienty fifth Annual Report (1960), pp 121-122
76 Bee also Local 705, IBT (Cartage d Terminal Management Corp ), 130 NLRB 558,

where the Board affirmed the trial examiner's finding of a see 8(b) (7) (C) violation, but
dismissed the 8(b) (1) (A) allegation
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of picket lines by employees As again pointed out during the past
year, such conduct is unlawful regardless of whether it succeeds in
estraming nonstriking employees from exercising their right to

work 77

Strike activities which were found violative of section 8(b) (1) (A)
included mass picketing, the blocking of ingress to and egress from
struck plants, and actual and threatened physical violence—including
damage to vehicles—directed toward employees, supervisory and
managerial personnel, workers of other employers, and various other
persons 78 In one case, the actions of pickets in surrounding and
breaking the window of a truck belonging to a neutral employer,
thereby causing the driver to collide with another vehicle while at-
tempting to leave the employer's yard, was held violative of section
8(b) (1) (A), since this conduct was but another link in a pattern of
unlawful conduct in which the union was engaging 78 In another
case, a union's attempts by forcible means and threats of violence to
obstruct the lawful organizing activities of nonemployee agents and
officers of a rival union were held to constitute unlawful restiaint and
coercion of employees 80 This conduct, the Board held, not only
impeded employees in their right to obtain information concerning,
and to indicate support for, the rival union, but also demonstrated to
the many employees:present at the time that they too could reasonably
expect to be subject to such violent and abusive actions if they partici-
pated in rival union activities The Board observed that even those
employees who were not present were likely to learn of the respondent
union's "open and notorious" conduct And picketing of a non-
striker's home was held unlawful in one instance

Union utterances addressed to employees have been held violative
of section 8(b) (1) (A) wheie they contained express or implied
threats of loss of employment or employment opportunities because of
employees' exercise of statutory rights 82 In one case, a union was
held to have violated section 8(b) (1) (A), as well as section 8(b) (2),
where it attempted to cause the employer to discharge employees
for having exeicised their lawful right to apply directly to the com-
pany for employment, rather than the union's hiring hall in conform-
ity with the union's requii ement that members seeking employment

77 Local No 3887, Steelmotkere (Stephenson Brick d Tile), 129 NLRB 6
78 United Mine Workers, District 31 (Blue Ridge Coal Corp ), 129 NLRB 146, Highmall

Truckdrivers, Local 107 (Ruts d Co ), 130 NLRB 943, Brotherhood of Locomotive Firemen
d Enginemen (Phelps Dodge Corp ), 130 NLRB 1147

79 Local No 3887, SteetworLers (Stephenson Brick cl Tile), above See also Checker
Taal Co , 131 NLRB No 96

so Chccker Taxi Co. above
a United Mine Workers, District 31 (Blue Ridge Coal Corp ), above
aa Local 611, St Louis Offset Printing Union, 130 NLRB 324
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use the hiring hall 83 In another case, the Board found one viola-
tion of section 8(b) (1) (A) where the union attempted to have a
leading organizer for a rival union discharged for distributing liter-
ature and "agitating" for the rival union, and a separate violation
of the same section where a. fight with this employee was deliberately
provoked for the purpose of forcing the employee to violate the em-
ployer's rule and fixed policy that the one who strikes the first blow
is subject to discharge 84

During the past year an employer and a union were held to have
violated section 8(a) (1) and 8(b) (1) (A), respectively, by inter-
rogating certain workers about their participation in circulating a
petition protesting representation by this union, which had been rec-
ognized by the employer for a group of employees although it did not
then enjoy majority status 85 These employees were summoned to
the plant office and interrogated by a union official in the presence
of other union repiesentatives and employer officials

The Board continued to adhere to the view that by the failure of
union officials, present when serious acts of violence occur, to halt or
repudiate the coercive conduct of its union members, the union ratifies
such acts and is liable for their commission 88 In one instance, the
union was held responsible for the conduct of a rank-and-file member
who acted as an agent in securing signed authorization cards for
organizational purposes, whether or not the specific conduct had been
authorized or ratified 87

(2) Illegal Union-Security and Employment Practices

The Board has consistently held that the execution, maintenance,
or enforcement of illegal union-security and employment agreements,
which condition employment on union membership, is not only viola-
tive of section 8(b) (2), 88 but is also violative of section 8 (b) (1) (A)
in that such action inevitably restrains and coerces employees in their
section 7 right to acquire and maintain, or refrain from acquiring or
maintaining, union membership 89

= Subordinate Lodge No 169, Boilermakers (A B Anderson Consttuction Co ), 129
NLRB 1003, Member Fanning concurring and dissenting in part

B4 Local 212, International Union, United Automobile, Aircraft it Agricultural Implement
Workers (Chrysler Corp ), 128 NLRB 952

Stokley-Bordo, 130 NLRB 869
al Local 6881, UMW (Grundy Mining Cc), 130 NLRB 1181.
ST International Woodworkers of America (Central Venee r), idi NLRB No 20, Member

Fanning dissenting Although the Board majority found that an unfair labor practice
had been committed, it held that, under the circumstances, a remedial order was not
warranted

a See beim% , pp 123-127
a, See International Union, UAW, APL—CIO, etc (John I Paulding, Inc ), 130 NLRB

1035, which involved the unlawful application of a lawful maintenance of membership
clause
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The numerous interrelated 8(b) (1) (A)-8(b) (2) cases decided
during fiscal 1961 00 again involved union-security agreements which
did not conform to statutory limitations," unlawful hiring arrange-
ments," and agreements giving preference to union members in terms
of employment 03

Other cases in this category were concerned with coercion resulting
from unlawful union requests for the discharge of, or refusal of em-
ployment to, individuals for nonmembership or nonobservance of
union rules"

2. Restraint and Coercion of Employers

Section 8(b) (1) (B) makes it an unfair labor practice for a labor
organization or its agents to restrain or coerce an employer in the
selection of his representatives for the purposes of collective bargain-
ing or the adjustment of grievances

Only one case involving section 8(b) (1) (B) was decided by the
Board in the past year." Here, the respondent unions met for about 5
months with an employer association representing a number of com-
panies but having authority to make "recommendations only" After
an impasse had been reached, the unions submitted contract proposals
directly to an individual company with the ultimatum that if the em-
ployer did not sign, a strike would ensue The unions refused the
employer's request for time in order to consult with the employer
association, and a strike was called immediately It was conceded
that the employees of this individual company constituted a separate
appropriate unit The Board majority found that the strike was not
called because of objections to dealing u ith the agent as the em-
ployer's representative, but rather because of disagreement over terms

00 These cases are more fully discussed in the chapter dealing spedlically with 8(b) (2)
violation6, below, pp 121-127

v, See e g	 NA Taxi Co 131 NLRB No 96
" See, e g, Southeastern Plate Glass Co • 129 NLRB 412 • Union Taxi Corp, 130 NLRB

814 Satchwell Electric Construction On, MG, 128 NLRB 1265, 1267
03 See e g • Indiana Gaa ct Chemical Col p • 130 NLRB 1488 (health insurance and pension

benefits limited to union members) , American Advertising Distributors, 129 NLRB 640,
654 (union employees paid 2% cents per hour more tkan nonunion employees)

"See, e g, BrunsuncL-Balke-Collender Co, 131 NLRB No 30 (taking exception to
union steward's remarks concerning starting and quitting of work) • International Union,
UAW, AFL—CIO, etc (John I Paulding, Inc ), 180 NLRB 1085 (failure to follow union
plocedures for resignation of members prior to execution of maintenance of membership
contract) , Miami Valley Carpenters District Council of Dayton Ohio (B G Dania Co ),
129 NLRB 517 (nonpayment of fine) , Subordinate Lodge No 169, International Brother-
hood of Boilermakers, eta (A B Anderson Construction Co), 129 NLRB 1008 (failure
to compl y with union's requirement that members seeking employment use its hiring hall)
KU!?, AFL-010, Frigidaire Local 801 (General Motors Corp ), 129 NLRB 1379 (failure
to observe mechanics of reinstatement)

05 Lumber if Sawmill Workers, Local 2647 (Cheney California Lumber Co ), 130 NLRB
285, Member Rodgers dissenting The Board also dismissed the allegation that the strike
violatid sec 8(b) (3) See below, p 127
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of a contract, and thus did not violate section 8(b) (1) (B) Accord-
ing to the Board majority, the fact that the employer may have felt
that it needed more time than the unions were piepared to allow for
consulting with its bargaining agent did not, in the light of the entire
baigauung history herein, establish that the unions sought to re-
strain the employer in the selection of its bargaining representatives
within the meaning of the section

3. Causing or Attempting To Cause Discrimination

Section 8(b) (2) prohibits labor organizations from causing, or at-
tempting to cause, employers to discriminate against employees within
the meaning of section 8(a) (3) That section outlaws discrimination
in employment which encourages or discourages union membership,
except insofar as it permits the making of =OA-security agieements
on certain specified conditions By virtue of section 8(f), union-
security agreements covering employees "in the building and con-
struction industry" are permitted on less restrictA conditions

The cases arising under section 8(b) (2) during fiscal 1961 were
concerned, for the most part, with illegal union-security requirements,
and unlawful hiring arrangements and practices, which resulted in
closed-shop conditions, or otherwise conditioned employment oppor-
tunities on union membership or other union requirements 96

a Forms of Violations

The cases under section 8(b) (2) continued to present both individ-
ual instances of union conduct tantamount to a request for discrimina-
tion against employees because of the lack of union membership or
failure to observe union rulesr as well as agreements or arrangements
with employers unlawfully conditioning employment on union mem-
bership or the performance of union obligations 98

To establish a violation of section 8(b) (2), the respondent union
must be shown to have caused, or attempted to cause, an employer to
discriminate against employees in violation of section 8(a) (3) Thus,
a number of cases decided during the year turned on issues as to (1)

"For illegal employer participation in such practices, see chapter on sec 8(a) (3)
violations, pp 99-105, above

97 See, e g • International Union, UAW, AFL—CIO (John I Paulding, Inc), 130 NLRB
1035 (failure to follow union procedureb for resignation of members prior to execution
of maintenance of membership contract) , Miami Valley Carpenters District Council of
Dayton Ohio (B a Danis Co ), 129 NLRB 517 (nonpayment of fine) , Subordinate Lodge
No 169, international Brotherhood of Boilermakers, etc (A E Anderson Construction
Co ), 129 NLRB 1003 (failure to comply with union's requirement that members seeking
employment use its hiring hail), Iris, AFL—CIO, Frigidaire Local 801 (General Motots
Corp), 129 NLRB 1379 (failure to observe mechanics of reinbtatement)

"See, eg, CheoLer Pam Co, 131 NLRB No 96, Southeastern Plate Glass Co , 129
NLRB 412
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what constitutes "cause" or "attempt to cause," and (2) whether
the employer would have violated section 8(a) (3) by granting the
union's request

In Continental Baking Co '22 which involved both these issues, the
Board held that a union's attempt to cause the discharge of an
employee, because he had worked during a strike and expressed con-
tempt toward the union, violated section 8(b) (2) In finding an un-
lawful "attempt to cause" here, the Board relied upon the union
business agent's statements to the employee's supervisor that he
"would have to discharge" him and "I am asking you again to fire this
boy," and the union's letter to the employer stating that it intended
"to take whatever lawful steps that will be necessary to force the Com-
pany" to cease violating its contract by retaining this employee, but
not on the fact that the union instituted an action in a State court to
enjoin the company from continuing to employ this employee Noting
that the union's request for this employee's dischaige IN as not an "ex-
pression of views, arguments, or opinions," the Boat d iejected the
trial examiner's finding that this conduct was protected by section
8 (c),1 and overruled the Henry Shore case 2 to the extent it was in-
consistent a

In Brunswick-Balke-Collender Co ,4 the Board found that a union
caused the discharge of an employee in violation of section 8(b) (2)
by the "direct pressures" of its union steward "acting within the scope
of his delegated authority to police the job" because of the employee's
failure to perform obligations imposed by the respondent union on its
members and work permit holders The "pressures" were bi ought
here by the union steward because the employee took exception to the
steward's 'remarks during a lecture to the employees on quitting and
starting times, which lecture was delivered by the steward at the direc-
tion of the union's business agent

And in Southeastern Plate Glass Co a Board majority found a con-
structive request for a nonunion employee's discharge violative of
the section, even though there was no evidence of any direct request

22 American Bakery it Confectionery Workers (Continental Baking Co, Inc ), 128 NLRB
937, Member Fanning concurring, former Chairman Leedom and Member Jenkins concur-
ring in part and dishenting in part

I see 8(c) reads "The expressing of any views, argument, or opinion, or the dissemina
tion thereof whether in written, printed, graphic, or visual form shall not constitute or
be evidence of an unfair labor practice under any of the provisions of this Act, if such
expression contains no threat of reprisal or force or promise of benefit"

2 Denver Building if Construction Trades Council, et al (Henry Shore), 90 NLRB 1768
(1950), enforced with respect to other issues, 192 F 2d 577 (C A 10, 1951)

a Member Fanning found a request for discharge under a union-security contract neces-
sarily an "attempt to discharge," and distinguished the Henry Shore case

131 NLRB No 80 and proposed supplemental decision and order issued in this case
after the close of the fiscal year, 135 NLRB No 59

-I 129 NLRB 412, Member Jenkins dissenting



Unfair Labor Practices 	 123

by the union for his discharge In this case, the union steward
warned the employer that it would not be safe for union members to
work with this nonunion employee on union jobs as they might be sub-
ject to union fine In the majority's opinion, this warning clearly
implied that the union men might refuse to work if this nonunion em-
ployee was used on union jobs

The Board also had occasion to reiterate that peaceful picketing for
a union-security clause at a tune when the union did not represent
a majority of employees in an appropriate unit constitutes an un-
lawful "attempt to cause" discrimination within section 8(b) (2).6
And a work stoppage to induce an employer to discharge union em-
ployees who had exercised their lawful right to apply directly to
the employer for jobs—rather than through the union's hiring hall—
was likewise held to be an unlawful "attempt to cause" discrimmation,7
as was a union's threats of economic pressures if a nonunion em-
ployee was not discharged 8

In Spzegelberg Lumber & Building Co ,9 a Boatd majority held
that, under the particular circumstances, a union unlawfully caused
the discharge of an employee for accepting the employer's offer of
substantially better working conditions than were contained in the
union's contract with the employer. The union's action, according
to the majority, foreseeably tended to encourage membership in and
fealty to the union It pointed out, however, that its holding here
did not mean that a union is powerless to protect its bargaining posi-
tion when confronted with dissident employees seeking different
working conditions outside of collective bargaining, but, rather, that
the union cannot protect that position by causing dissident workers
to be discharged for that reason

(1) Illegal Employment Agreements and Practices

The Board has consistently held that a union violates section 8
(b) (2) by entering into or maintaining an agreement which requires
in effect that preference in hiring be given to the contracting union's
members," or otherwise establishes hiring practices that result in

°Local Joint Executive Board of Hotel cl Restaurant Employees etc (Crown Cafeteria),
130 NLRB 1551

7 Subordinate Lodge No 169, Boilermakers (A B Anderson Construction Co ), 129
NLRB 1003, Member Fanning dissenting on another point

8 Local 49, Operating Engineers (AGO of Minnesota), 129 NLRB 399 Compare Ford
Motor Co (Sterling Plant), 131 NLRB No 174

2 International Association of Bridge, Structural 4 Ornamental Iron Workers, Local 494
(Spiegelberg Lumber 4 Building Go), 128 NLRB 1379, Members Rodgers and Fanning
dissenting

"See, e g, Union Taxi Corp, 130 NLRB 814, Southeastern Plate Glass Co, 129 NLRB
412, Member TenkIna (lamenting In part, Amerman Ad, enuring Distributors 12e NLRB
1340
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closed-shop conditions 21. The maintenance of such agreements, re-
gardless of whether specific discrimination occurs, has been held to
have the inevitable effect of unlawfully encouraging membership in
the contracting union 12

A Board majority stated in one case 13 that a union must be deemed
a party to an implied or tacit unlawful exclusive hiring arrangement
where it knowingly acquiesces in an employer's discriminatory pro-
cedures In this case, the majority charged the union with knowledge
of the employer's discrimmatory procedures on the basis of a "long-
term contmumg relationship" between the union and the employer,
which rendered it "distinctly improbable" that the employer's hiring
procedures could have continued without the union's "knowledge, im-
derstandmg, and cooperation" Where, on the other hand, nothing
in the language of a union's agreement with an employer obligated
the latter to observe the union's bylaws and rules—which required
job foremen, all union members, to see that jobs were "strictly union
in every detail"—and the employer was free to, and actually did,
recruit employees outside the union, no violation of the act was
found.14

Prior to the decision of the Supreme Court in Local 357, Team-
sters" of April 17, 1961, the Board found 1° violations of section
8(b) (2) in situations where exclusive hiring hall arrangements were
operated without the safeguards specified in the Boaid's Mountaan
Pacific rile" However, in deference to the Court's decision, the
Board ceased adhering to this rule."

In one case involving a seniority issue the Board reaffirmed a prior
decision 19 that a union violated the act by maintaining and enforcing
a contractual provikon providing for the retention and accumulation
of seniority by employees transferred out of the contract unit only if
they applied for withdrawal cards from the union 20 On the basis

" See e g , Local 84, iron Win km 13 (South Texas Building Go), 129 1".TLRB 971
'2 Oachertints if Sons, 130 NLRB 1078, Member Kimball dissenting on another Point.
"Pipe Fitters Local 392, etc (Ale° Products, Ina), 130 NLRB 663, Member Fanning

Ind former Chairman Leedom dissenting, rmersed in 1 q6 NLRB No 46 after the fiscal
N

14 Ohio Valley Carpenters, etc (McGraw Construction Co ), 181 NLRB No 111
15 Local 357, International Brotherhood of Teamsters v NLRB (Los AngeZes-Seattle

Motor Expi am), 365 II S 667 See section on Supreme Court Rulings below p 1.sq
For a full discussion of this case

Re See, e g • Petersen Construction Corp, 128 NLRB 969
"Mountain Pacific) Chapter of the Associated General Contractors Inc 119 NLRB

883 (1957) , Twenty-third Annual Report (1959), PP 95-96
" See, e g, Local 106, Carpenters (Otis Elevator), 132 NLRB No 118, G A Raid Cc,

131 NLRB No 154, footnote 1 After the close of the fiscal year, the Board reversed one
prior holding that the execution and enforcement of a hiring hall contract was unlawful,
Petersen Construction Corp, 134 NLRB No 152, modifying 128 NLRB 969, and another
with respect to hiring hall arrangements, Billings Local 1172, Carpenters (Refinery Engi-
neering Co ), 183 NLRB No 44, modifying 130 NLRB 307 See also Laborers c6 Hod
Carriers (Hood-River-Neill), 135 NLRB No 7

19 Local 1417, Machinists (The Electric Auto Lite Co ), 123 NLRB 1099 (1909)
-4)Local 1417, Machinists (The Electric Auto-Lite Go), 129 NLRB 1072
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of the Supreme Court's Radw Officers decision,21 the Board was of
the opinion that since the withdrawal cards could be issued only to
members in good standing, i e, employees who had paid fines and
assessments as well as periodic dues and initiation fees, the foreseeable
consequence of the seniority provision was encouragement of union
membership

(2) Illegal Union-Security Agreements and Practices

The act's limitations on the right of labor organizations and em-
ploye/ s to make and enforce agreements conditioning employment on
union membership are—as stated earlier in this report 22—contamed
in the so-called union-security proviso to section 8(a) (3), as supple-
mented by section 8(f) relating to the buildmg and construction
industry

Union-security agreements which fail to conform to any one of
the statutory requirements have been held to subrct the affected em-
ployees to unlawful discrimination A union whicji seeks to compel
an employer to enter into such an agreement, 23 or executes or main-
tains such an agreement, thereby violates section 8(b) (2) which pro-
hibits unions from attempting to cause, as well as causing, unlawful
discrimination 24 Cases where violations of this type were found dui -
ing fiscal 1961 involved maintenance of union-security agreements
which were unlawful because the contracting union did not have
marrity status among the employee,25 or, having received unlawful
employer assistance, was not their bona fide representative, 26 as well
as agreements which exceeded the statutory limitations."

Section 8(b) (2) violations were also found where the respondent
union enforced valid union-security clauses in a manner not permitted
by the act Thus, the Board held in one case 28 that a union violated
the act by demanding the discharge of an employee under the terms
of its union-security contract, even though the union had accepted the
employee's tender of delinquent initiation fees and dues and had
notified him of his reinstatement

Another union's request to the employei to discharge an employee
for alleged dues delinquency was held to be violative of the act since

o 347 U S 17 (1054)
See p 99, above

23 Bee Local Joint Executive Board of Hotel 4 Restaurant Employees etc (Groton Cafe
-teria), 130 NLRB 1551, discussed above, pp 117 and 123

24 industrial Rayon Corp • 130 NLRB 427
el Checker Taxi Go, Inc , 131 NLRB No 90
23 American Advertising Distributors, 129 NLRB 640

Checker Taxi Co, above See also p 100 above
22 F J Burns Droving, lac, 129 NLRB 252 See also International Union of Electrical,

Radio 4 Hoc/sine Workers Frigidaire Local 801 (General Motors Corp ) 129 NLRB 1379
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the union's conduct was actually motivated by the fact that the em-
ployee continued to work during the union's strike and by his con-
temptuous attitude toward the union " The Board also held that,
regardless of the union's motivation, the union's demand was unlawful
because it was made before the expiration of the 30-day grace period
for joining the union, and the employee had made a full tender of
dues and fees on the 30th day of his employment In this connection,
the Board pointed out that the first day of a period within which an
act is to be performed is excluded from the computation of the period

In another case,8° a panel majority affirmed a trial examiner's find-
ing that a union violated section 8(b) (2) by causing an employer to
threaten employees with discharge if they did not pay strike assess-
ments levied by the union, and to check off such assessments as a
condition of their continued employment The majority noted that
the proviso to section 8(a) (3) does not include such assessments Si

In the Bradley Plumbing case,82 a panel majority held that a union,
at the time of an employee's discharge, attempted to cause and did
cause such discharge for discriminatory reasons—and thereby violated
section 8(b) (2)—even though the chain of events leading to the dis-
charge started prior to the so-called 10(b) period 33 The majority
stated:

In terms of the frame of reference supplied us by the Supreme Court's Bryan
[footnote omitted] decision, we may look to events outside the limitation period
for the purpose of shedding light upon the true character of occurrences within
the period only when such occurrences, as a substantive matter, may constitute
an unfair labor practice Thus, within the pertinent 6-month period preceding
November 24, 1959, we have the discharge of Hall by Bradley for what could
be a discriminatory reason, namely, that Hall had failed to join the Union at a
time when he was not/Ibligated to do so There is also the fact that Bradley
was faced with disciplinary action because he had been working with Hall, and
the fact that the Respondent refused to refer any union members to Bradley
until it had held a hearing on its charges We are satisfied that the above
occurrences within the 6-month limitation period tend to establish that the
Respondent, at the time of the discharge, was attempting to cause and did cause
Hall's discharge for discriminatory reasons Therefore, Kraiss' earlier remarks,

21 American Bakery tt Confectionery Workers, Local 173 (Continental Balking (Jo), 123
NLRB 937, Chairman Leedom and Member Jenkins dissenting on another point See also
Miami Valley Carpenters' District Council (B 0 Dania Go), 129 NLRB 517

so Florence Brooks, 131 NLRB No 97, Member Leedom dissenting with respect to those
employees who had executed checkoff authorizations specifically authorizing deductions
of "any assessments"

al The majority also held that an order directing reimbursement of these exactions was
proper in view of the actual coercion of the employees involved See above, pp 105-106,
on remedial orders as to reimbursement

= Plumbers d Pipe Fitters Local 214 (D L Bradley Plumbing it Heating Co ), 131 NLRB
No 122 Members Rodgers and Fanning signed the majority opinion • Member Leedom
dissented

= Sec 10(b) Precludes a complaint based on an unfair labor practice occurring more
than 6 months prior to the tiling and service of the charge Here, the discharge took
place the day after the 6-month period began Compare with Local Lodge No 1484,
14M v NLRB (Bryan Mfg 00 ), 862 11 S 411 (1960)
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which we now consider, to the effect that Hall should be discharged for his
nonmembership in Local 214, and that there would be no referrals until Hull was
discharged, merely serve to illuminate and explain why Bradley discharged
Hall [Footnote omitted ]

4. Refusal To Bargain in Good Faith
Section 8(b) (3) prohibits a labor oiganization from refusing "to

bargain collectively with an employer, provided it is the representa-
tive of his employees subject to the provisions of section 9(a) "

Under section 8(d), the union and the employer 34 have a mutual
obligation to bargain collectively by meeting at reasonable times and
conferring in good faith "with respect to wages, hours, a,nd other
terms and conditions of employment, or the negotiation of an agree-
ment, or any question arising thereunder, and the execution of a
mitten contract incorporating any agreement reached if requested
by either party" However, "such obligation does not compel either
party to epee to a proposal or require the making„of a concession."

In one case 35 a majority of the Board held that the respondent
unions did not refuse to bargain in good faith by giving the employer
an "ultimatum," backed by a strike threat, to sign certain contract
proposals immediately without any further opportunity to consult
with its bargaining agent The ultimatum was the culminating action
in the course of bargaining which had extended over a period of
about 5 months and resulted in an impasse, and the employer's agent
had previously rejected the unions' proposals The Board majority,
obsei ving that a strike prior to the ultimatum would not have been
violative of section 8(b) (3), concluded that a strike preceded by a
final offer even on a "take it or face a strike" basis after breakdown
in good-faith negotiations, was not a violation of a union's bargaining
obligation

a. Bargaining Demands

The statutory representative of an appropriate employee unit—as
in the case of the employer of the employees "—must bargain as to
all matters pertaining to "wages, hours, and other terms and condi-
tions of employment" In other matters which are lawful, bargaining
is permissible though not mandatory But insistence on inclusion in
a conti act of clauses dealing with matters outside the category of
bargaining subjects specified in the act, as a condition of bargaining
on mandatory matters, constitutes an unlawful refusal to bargain 37

84 See above, pp 107-116
Lumber d Sammall Workers, Local 2647, et al (Cheney California Lumber Go ), 130

NLRB 235, Member Rodgers dissenting
ao See above, pp 109-112
97 21LRB v Wooster Division of Borg Warner Corp, 356 1:1 13 842 (1958) , Twenty-

third Annual Report (1959), pp 104-106



128 Twenty-sixth Annual Report of the National Labor Relations Board

In one case, where two unions insisted upon a common expiration
date in their contracts, covering the employees in two of the em-
ployer's plants represented by them, and in a third of the employer's
plants represented by another labor organization, the Board, finding
no violation of section 8(b) (3), held that contract dui ation is a bar-
gainable issue and that the insistence of the unions on specific
expiration dates was not evidence of bad-faith bargaining 88

In another case, where the union allegedly refused to bargain with
an employer association by executing individual conti acts with two
employers, the Board dismissed the section 8(b) (3) complaint on
the ground that these employers had in fact abandoned group bar-
gaining and were not association members at the time they signed
the individual contracts with the union 89 The Board reiterated the
well-established rule that "a single-employer unit becomes appropri-
ate when the employer, at an appropriate time, manifests an intention
to withdraw from group bargaining and to pursue an individual
course of action with respect to its labor relations"

(1) Strike for Illegal Demands

The Board held in two related cases that the unions' conduct not
only in striking, but also in refusing to work overtime to force the
inclusion of unlawful provisions 4° in a collective-bargaining contract,
constituted a failure to bargain in good faith and was, therefore,
violative of section 8(b) (3) 41 With regard to the Supreme Court's
decision m the insurance Agents case," which held that certain union
harassing tactics accompanying bargaining negotiations were not
evidence of bad faith, the Board pointed out that since a strike to
compel the inclusiori of illegal provisions in a contract is a violation
of section 8(b) (3), a fortiori, a partial strike—in this case the refusal
to work overtime—to accomplish the same objective is equally
unlawful

However, m the Cheney California Lumber case," which involved a
strike for a new contract to replace a contract with a no-strike clause,
a majority of the Board found that on the basis of the Insurance
Agents decision, the strike did not in itself violate section 8(b) (3),
even assuming that it was m violation of the no-strike clause

38 United Steelworker8, Local 2140 (U S Pipe d Foundry), 129 NLRB 357
89 Cooks, Wait ere 6 Waitresses Union, Local 827 (Greater Peoria Restaurant Assn ), 131

NLRB No 33
40 These provisions were found to be "hot cargo" clauses unlawful under sec 8(e)

See below, pp 142-145
Amalgamated Lithographers, Local 17 (Employing Lithographers), 130 NLRB 985,

Amalgamated Lithographers, Local 78 (Miami Po8t Co ), 130 NLRB 968
o NLRB v Insurance Agents' International Union, AFL—CIO (Pt udential Insurance

Go), 361 US 477 (1980) , Twenty-fifth Annual Report (1960), pp 122-123
da Lumber d Sawmill Workers, Local No 2647, et al (Oheney California Lumber Go ),

130 NLRB 235 Member Rodgers, dissenting as to other holdings, did not consider that
the issue of whether violation of a no strike claim is of itself an 8(b) (3) violation was
presented
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In the same case, the trial examiner held that the union's proposal
for a health and welfare trust was violative of section 302 of the act,"
and that the unions' insistence thereon as a condition to enteling into
an agreement was therefore a violation of section 8(b) (3) The
Board majority reversed this holding, noting that section 302, a
criminal statute which should be "sti ictly constiued," is intended to
deal with actual tiust agreements and not with proposals to create a
trust in the future, which was the situation in this case In the absence
of a determination by an agency charged with enforcing section 302
that this proposal was unlawful, the majority stated that it was not
piepared to hold that the insistence on such a proposal is a refusal to
bargain m good faith

b Section 8(d) Requirements

Neither pai ty may terminate or modify a collective-bargaining
contract without first giving pioper notice to the other party and to
Federal and State conciliation services, as required by subsections (1)
and (3) of seGtion 8(d), or without observing the provisions of sub-
sections (2) and (4) which require the parties to offer to negotiate
a new contract, and to continue the existing contract in effect without
resorting to a strike or lockout during a specified 60-day period

During the past year, the Board had to decide the novel question
whether a second set of strike notices was required after the break-
down of negotiations which followed the extension of the parties'
original contract In this case," the contracting unions had served
all required notices of their dispute, and the parties to the contract
then agreed to extend it for 1 year, leaving open for continued nego-
tiations the very subjects covered by the anginal requests for reopen-
mg The strike' which the unions called some months later was, in
the opinion of a Board majority, precipitated not by a dispute over
the duration of a new agreement, which the majority viewed to be a
nonopen subject, but rather over health and welfare proposals, which
had been mentioned in the original notices to the mediation services
The Board majority held that under these circumstances the unions
were not required to send a second set of notices

In another case, a section 8(b) (3) violation was found wheie the
unions failed to notify the proper State authorities before striking,
notwithstanding the unions' contention that it would have been an idle

44 Sec 302, a criminal statute, forbids employers "to pay, lend or deliver or agree to
Pay, lend, or deliver any money or thing of value 	 to any representative of any of his
employees 	 " except under certain conditions which include "trust funds" for the
benefit of employees under specified conditions

45 Lumbet el Sawmill Win Lem Local No 2647, et al (Cheney Oalifoinsa Lumber Cc),
130 NLRB 235
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gesture to notify its State agency which does not do, nor have the
funds to carry out, any conciliation or mediation work 48

5. Prohibited Strikes and Boycotts

The act's prohibitions against strikes and boycotts are contained
in section 8(b) (4) Clause (i) of this section forbids unions to strike
or to induce or encourage strikes or work stoppages by any individual
employed by any person engaged in commerce or in an industry affect-
ing commerce, while clause (n) makes it unlawful for a union to
threaten, coerce, or restrain any such person, in either case for any of
the purposes prosciibed in subsection (A), (B), (C), or (D)

Dui ing the past fiscal year, the Board construed for the first time
the statutory term "person engaged in commerce or in an industry
affecting commerce" in the Kinzer case 41 The Board stated here
that in deciding secondary boycott cases, it would construe this statu-
tory phrase broadly "in order to fulfill the manifest congressional
purpose to give the widest coverage to secondary boycott provisions"
Specifically, in this case, which involved a dispute in the building
and construction industry and a primary employer whose business
did affect commerce, the Board reversed a trial examiner who had
dismissed a complaint because the evidence failed to show that the
particular secondary employers involved were themselves engaged
in commerce or in an industry affecting commerce According to the
Board, the trial examiner's rationale would plainly thwart the con-
gressional intent in amending section 8(b) (4) to close various loop-
holes in the Taft-Hartley ban on secondary boycotts The Board took
"administrative no4ce" of the fact that the building and construction
industry causes the flow of large quantities of goods across State
lines, and therefore found that it is an "industry affecting commerce,"
and that the particular secondary employers involved were engaged
in such an industry It was also noted that these secondary employers
were engaged in an "activity," i e, a construction job, m which a
labor dispute would burden or obstruct or tend to burden commerce
within the meaning of section 8(b) (4) as further defined by section
501 (1) of the Labor Management Relations Act because the primary
employer was engaged in commerce

During the year, the Board also had occasion to rule that a hospital
is a "person" entitled to the protection of section 8(b) (4), even though
as an "employer" it is exempt from the act as a nonprofit institution 48

• Brotherhood of Locomotive Firemen d Enginemen (Phelps Dodge Corp ), 130 NLRB
1147

• Sheet Metal Workers, Local 290 (5 If Kutner d Sons), 131 NLRB No 147
46 Local 3, IBEW (Picker X-Ray Corp ), 128 NLRB 560, decided under the provisions

of sec 8(b) (4) (A) before the 1959 amendments
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It also decided that a partnership of independent contractois having
no employees is not an "employer" within the meaning of that portion
of section 8(b) (4) (B) which "relates to an object of requiling 'any
other employer' to recognize or bargain with" a union 49

a Inducement and Encouragement of Work Stoppage

8(b) (4) In the Carolzna Lumber case," the Board for the fist
time had occasion to consider the extent of the coverage of this new 1 	 •language Observing that this language did not answer the question
of how much broader a category of employed persons are protected
from unlawful inducement, the Board examined the pertinent legis-
lative history and concluded
As indicated by the legislative history, the term "individual employed by any
person" in 8(b) (4) (1) refers to supervisors who in interest are more nearly
ielated to "rank and-file employees" than to "management," as the term is gen-
erally understood On the other hand, the term "person" as used in 8(b) (4) (II)
would seem to refer to individuals more nearly related to the managerial level
So construed, 8(b) (4) (i) would outlaw attempts to induce or encourage em-
ployees and some supervisors, to achieve the objectives proscribed by 8(b) (4)
Similar attempts to induce or encourage others more nearly related to the
managerial level for the same objectives would be lawful However, if in the
latter case the labor organization went beyond persuasion and attempted to
coerce such managerial officials to accomplish the proscribed objectives, it would
violate 8(b) (4) (a)

This leaves for determination whether in a given case inducement was di-
rected at a supervisor who is an "individual employed by any person" within
the meaning of 8(b) (4) (1) No single across-the-board line on an organization
chart can be drawn to determine in every case whether a supervisor is an "in-
dividual employed by any person" The authority and position of supervisors
Tau from company to company It will theiefore be necessary in each case
in determining this question to examine such factors as the organization setup
of the company, the authority, responsibility, and background of the supervisors,
and their working conditions, duties, and functions on the job involved in this
dispute, salary, earnings, perquisites, and benefits No single factor will be
determinative

In accordance with this formula, the Board concluded in the same
case that a project superintendent for a construction subcontractor
was a top managerial representative on the job who was free to exer-
cise authority, including requisitioning and purchasing supplies, with-

a Local 1921, Carpenters (Spar Buaders), 131 NLRB No 118
50 Local 505, Teamsters (Carolina Lumber 00). 130 NLRB 1438, Member Rodgers con-

curring in the result
818401-82-10

(1) Individual Employed by Any Person

The 1959 amendments prohibit inducement 01 encouragement of
strike action by "any individual employed by any pei son," i ather
than merely by "employees of any employer" as under the old section
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out reference to anyone else in the "managerial hierarchy"—thus
establishing that he was mole newly related to the managerial level
than to lank-and-file employees and was therefore not an "individual
employed by any pei son" within the meaning of 8(b) (4) (i) On the
other hand, the Board found, in the same case, that a working foreman
who had no authority beyond supervising a small group of laborers
was a low level supervisor and hence was such an "individual"

The criteria established m Carolina Lumber were applied in several
subsequent cases Thus, an employee who at the time of the alleged
inducement was substituting for—and acting with the same authority
as—a superintendent, who was a top management representative with
authority to make independent decisions without immediate on-the-
job supervision, was found not to be an "individual employed by any
person "51 But in a case where there was no evidence to show the
organizational setup of the company, the authority, background,
duties, or functions of the supervisors, nor any other factors which
the Board requires to make a determination of a supervisor's status
as an "individual employed by any person," the Board dismissed the
complaint 52

(2) Inducement and Encouragement To Strike

Even before the 1959 amendments, the term "induce or encourage,"
which is now found in section 8(b) (4) (1), was construed as "broad
enough to include in them every form of influence and persuasion "53

Whether a union's conduct actually amounts to unlawful inducement
or encouragement of a cessation of v, ork continues to depend on the
factual situation each case 54

In one instance,55 a genei al work stoppage on a predominantly
unionized construction job took place the day aftei a union repre-
sentative talked with one employee on the job and warned him that
he and his employing subcontractor would have to leave the job be-
cause they were not "union" The Board adopted the tiial exammei's
finding that the stoppage was casually related to the conversation of
the day before and that, in any event, the union later adopted and
sanctioned the stoppage Rejected was the union's contention that
the stoppage was merely a spontaneous manifestation of solidarity
inspired by union members' traditional aversion to working on the
same job with nonmembers

in Local 824, Operating Engineers (Brewer's City Coal Dock), 181 NLRB No 36 See
also Sheet Metal Workers Local 299	 M Kssner if Sons), 131 NLRB No 147

52 Amalgamated Meat Cutters it Butcher Workmen of North America (Peyton Packing
Co ), 131 NLRB No 57 See also Local 294, Tcamatera (Van Transport Lines), 131 NLRB
No 42

es International Brotherhood of Electrical Workers, Local 501 v NLRB (Langer),
341 U S 694., 701-702 (1951)

F4 The Bo rtrd hits reiterated th it Inducement or encouragement need not be successful
In order to iioiate the act Local 505, 7'eainsters (Cai °luta Limbo Co ), 150 NLRB 1438

Irz Local 825, Operating Engineeis (Carleton Bros Co ), 131 NLRB No 67
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In another case involving a disputed construction job, despite the
absence of any direct evidence that a union m as iesponsible for a woik
stoppage by secondary employees, the Board held that circumstantial
evidence pointed "in that direction," and found that the union did
induce and encourage the stoppage 58 The circumstantial evidence
in this case included the union agent's numerous threats to pull other
union men of neutral employers off the job unless its demands were
met, the presence, and silent acquiescence, of the representatives of
the other unions when these threats were made, the well-known close
cooperation among unions and unionized employees in the building
trades, the absence of any evidence that any neutral employees had
grievances against their own employers, the fact of a sudden and
simultaneous walkout by different craftsmen employed by different
employers, and the employees' return to woik after the union reached
an accord with the general cont. actor and picketing ceased

In a not too dissimilar situation," the respondent union was found
to have engaged in unlawful inducement and encoimagement by send-
mg iepresentatives to a constiuction job on a missile base to inspect
the installation of certain cables which had been fabricated elsewhere
by another union, and then making it known that the iespondent
union claimed jurisdiction over the fabrication work As a result of
this conduct, members of this union refused to install the cable, thereby
violating section 8(b) (4) Subsequently, the union polled its mem-
bers at a hiring hall, and they individually declined to be referred
to replace workers who had been discharged for refusing to install
the cable But in polling the members, the union representative made
statements which, the Board found, clearly indicated that they should
not accept ieferral and constituted unlawful inducement and en-
couragement 58

In another case," the union's unlawful inducement and encourage-
ment took the form of a request made of employees and supervisors of
neutral employeis to "cooperate" with it in its strike with the primary
employer Where the person approached was uncertain hom he could
cooperate, the union leo. esentative explained that he could use another
employer's sei vices or refuse to load the struck employer's trucks

56 Plumbers baton of Nassau County (Bomat Plumbing 6 Heating), 131 NLRB No 151
wr Local 756, IBEW (Martin Go), 131 NLRB No 120 See also Local 598, Plumbers a

Steamflttere (MaaDonald-Scott t Associates), 131 NLRB No 100
58 Such conduct was also held to constitute a refusal to refer applicants for employment

as provided by the union's agreement with secondary employers, and a violation of sec
8(b) (4) (ii) (B) See below, p 136

ma Local 294, Teamsters (Van Transport Lows), 131 NLRB No 42
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(a) Primary picketing

In the McJunkin case," a majority of the Board relied on union's
"total pattern of conduct" to find a violation of section 8(b) (4) (A)
as to three incidents of inducement and encouragement at the primary
employer's place of business, which the trial examiner considered to
be protected primary activity More specifically, the Board majority
ruled that the three incidents, which induced refusals to make deliv-
eries or pickups at the primary employer's premises, were but a part
of the union's total effort to bring about a cessation of business
between the primary employer and other employers by means pro-
scribed by the act In making this finding, the majority pointed out
that at the outset of the primary dispute, the union—by letters to
other employers—had announced its intention to embargo the primary
employer's goods and to carry out that objective through its members,
that the picketing of the primary premises was earned on with an
"immediate, principal purpose" to induce outside employees to refuse
pickups or deliveries, and that the union engaged in one incident of
unlawful inducement at a secondary employer's premises The major-
ity concluded that where a union "sets out on a concerted effort to
keep neutral employers from doing business with the primary em-
ployer by encouraging and inducing the employees of those neutral
employers, 'it would be manifestly unrealistic not to take into con-
sideration the total pattern of conduct' engaged in by the union when
passing upon particular Incidents of inducement" It noted further
that if "the totality of the union's effort is intended to accomplish
a proscribed objective by inducements of secondary employees, then
each particular inducement, being a component part of the total effort,
must be adjudged as unlawful."

Subsequently, the Board had occasion to pass on the legality of
picketing at two of an employer's three warehouses in support of a
dispute at the third warehouse 61 Drawing an analogy with its
"ally" doctrine," the Board held that the picketing of the two ware-
houses and the union's oral appeals to secondary employees to observe
the picket line were lawful inasmuch as they were not directed solely
toward the secondary employees The picketing itself constituted
an act of inducement or encouragement of primary employees to
engage in a concerted refusal to perform services for their employer,
and the oral appeals—aimed as they were at inducing observance of
a picket line at premises occupied solely by the primary employer—

GU Chauffeurs, Teamsters t Helpers Local 175, IBT (MoJunkin Corp), 128 NLRB 522,
modified In 294 F 2d 281 (C A D C ), Members Fanning and Bean dissenting in part
This case was decided under sec 8(b) (4) (A) as it stood prior to the 1959 amendments

a International Brotherhood of Teamsters, etc d Local 179 (Alexander Warehouse d
Bales Co ), 128 NLRB 918

a Bee discussion below, pp 137-139
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constituted a permissible form of primary activity In this case, the
Board held that the union's secondary activity elsewhere did not
render unlawful the otherwise lawful primary picket-line conduct
since, unlike the primary activity, it sought cessation of business rela-
tions at neutral premises.

(b) Consumer picketing

The legality of so-called consumer picketing under clause (i) of
section 8(b) (4), which proscribes inducement or encouragement of
employees to engage in a strike or refusal to perform services, was
considered by the Board during the fiscal year and then ieexammed
shortly after the close of the year

During the fiscal year, in Perfection Mattress, a Board majority
reaffirmed its position in a prior case " that picketing of a retail store
at entrances used in common by store employees and the consuming
public violated section 8(b) (4) (i) It was the opinion of this Board
majority that such picketing—carried on with signs•addressed to the
consuming public not to buy products made by the nonunion primary
employer—had the natural or probable result of inducing a strike
by store employees However, shortly after the close of the year,
another Board majority decided in the MznneapoUs House Furrash-
ing case 65 that similar consumer picketing did not violate clause (i)
of section 8(b) (4)," where the picketing union announced in advance
that there would be no strikes or suspension of deliveries or pickups
at stores, the picketing was carried on at the public entrances to two
ietail stores with signs appealing to customers to buy locally and
union-made furniture, and no work stoppages occurred at any time
Holding that such picketing is not per se "inducement or encourage-
ment," the majority concluded that m this particular case the picket-
ing appeal was addressed to the consuming public alone and no in-
ducement of store employees to stop work was either intended or
likely to result in consequence of the picketing Thus, no violation
of clause (i) was found, and the Perfection Mattress doctrine was
overruled to the extent it was inconsistent with the instant decision

a United Wholesale d Warehouse Employees, Local 261 (Perfection Mattress if Spring
Co ), 129 NLRB 1014, Member Fanning dissenting on this point The majority opinion
was signed by then Chairman Leedom and Members Rodgers and Jenkins

04 United Wholesale Warehouse Employees, Local 261 (Perfection Mattress Spring
Co) 125 NLRB 520 (1959)

a Upholsterers Frame d Bedding Workers (Minneapolis House Furnishing Co ), 132
NLRB No 2 Chairman McCulloch and Members Fanning and Brown formed the majority
with Members Rodgers and Leedom dissenting on this point See also supplemental deci-
sion in Perfection Mattress et Spring Co, 134 NLRB No 99, issued after close of fiscal
year

ae The Board unanimously adhered to the interpretation that such picketing does violate
clause (11) of this section See below, p 137



136 Twenty-sixth Annual Report of the National Labor Relations Board

b Threats, Coercion, and Restraint
Section 8(b) (4) (n) makes it unlawful for a union to "threaten,

coerce, or restram any person engaged m commerce oi in an industry
affecting commerce" for the proscribed purposes The legislative
history of the 1959 amendments clearly indicates, as the Board has
stated,8 ' that the purpose of section 8(b) (4) (n) (B) was to eliminate
the loophole m the existing law whereby unions could coerce secondary
employers (as distmguished from employees) directly by threats to
strike, picketing, and other forms of pressure and retaliation

During the past fiscal year, the Board found such types of union
pressure violative of clause (n) as the following Threats to secondary
employers that the union would take measures of reprisal and engage
m picketing if these employers handled neutral employers' vessels; 68

picketing of a home-building project, even after the picketing had
been limited to weekends with signs addressed to the public only; 69

threats, addressed directly to or m the piesence of neutral employers,
that a construction job would be stopped unless nonunion workers
were removed; 7° unhitching a primary employer's tractor-ti ruler as
it was being picked up at a railroad yard by a secondary employer's
driver, and warning this driver to leave the premises, thereby making
it impossible for the secondary employer to carry on its business with
the primary employer; 71 and refusing to i efer applicants for em-
ployment to secondary employers, contraiy to an area agreement 72

Some instances of unlawful restraint and coercion under clause (n)
of section 8(b) (4) have also been found to be unlau ful inducement
or encouragement within clause (i) 73 However, in one case, 74 the
Board made it clear that unlawful inducement or encouragement of
a secondary employee under clause (i) is not necessarily restraint or
coercion of his employer under clause (n) In this case, however,
it ruled that the presence of the secondary employee, who was him-
self induced and encouraged under clause (i) at the time the act of
restraint or coercion occurred, did not preclude a finding of violation
of (n) where the union's seizure of his employer's equipment made it
impossible for the secondary employer to carry on its busmess with

a Highway Truckdrivera & Helper., Local 107, IBT (Rum d Co ), 130 NLRB 948
ce United Marine Division of NMU, Local 333 (D M PicSon ti Co ), 181 NLRB No 91

See also Sheet Metal Worker., Local 299 (11 AI Eisner d Sons), 131: NLRB No 147
el Local 1921 Carpenters (Spar Builders), 131 NLRB No 116
70 /numbers Union of Nassau County, Local 457 (Bonet Plumbing & Heating), 131

NLRB No 151
"Highway Truck Drivers & Helpers Local 107, IBT (Bias s6 Co ), 130 NLRB 943
"Local 758, IBIJW (Martin Co ), 131 NLRB No 120, discussed aboie, p 133
7' 	 e g, Highway Truck Drivers if Helpers Local 107, IBT albs & Co ), above,

United Wholesale & Warehouse Employee., Local 881 (Perfection Mattress if Spring Co ),
129 NLRB 1014

"‘ Highway Truck Drivers & Helpers Local 107, HIT (Rqsa & Co ), above
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the primary employer, and was therefore "directly coercive" as to
the secondary employer

In the Perfectton Mattrese case,76 previously discussed under sec-
tion 8(b) (4) (1), the Board unanimously reiterated its position that
consume' picketing of retail stores to persuade the public not to buy
certain pi oducts constitutes "iestraint and coercion" of the store
employers within clause (n) of the amended section 8(b) (4) Such
picketing, as the Board again pointed out shortly aftei the close of
the fiscal year,76 is in the nature of "economic retaliation" against the
employer who fails to comply with the union's demands that it cease
o" curtail doing business with the manufacturer of the products
involved

c Secondary Strikes and Boycotts

The secondaiy boycott pi °visions of the act, contained in section
8(b) (4) (B), pi olubit pressure on "any person" to cease doing business
with "any other person" The Board had occasion ■to hold in a recent
case 77 that this section does not require evidence that a union's conduct
complained of was aimed at a pal ticulai person There, the Board
majority rejected the unions' contention that ploof was necessary that
they had requested or sought to have an employe' oi employers dis-
continue the handling of certain products or the doing business with
certain other peisons The Board could "peiceive no basis for dif-
ferentiating between a strike, the effect of which would be to cause
an employer to cease doing business with employer A and a stiike
uhich would cause a cessation of business with unnamed employers
who are members of a particular class"

Some of the cases during the fiscal year iequired a determination
as to whether employers complaining of secondary action were in
fact neutrals, or had so allied themselves with the primary employer
with whom the union had a dispute as to be outside the statutory
protection Other cases turned on the question whether pressure
against the primary employer at a "common situs" shared with neutral
employers was earned out in a manner which justified the conclusion
that inducement of work stoppages by employees of neutral employers
was intended

(1) The "Ally" Doctrine

The prohibition against secondary boycotts is intended to protect
neutral employers from being drawn into a dispute between a umon

Is United Wholesale 4 Warehouse Employees, Local 861 (Perfection Mattress d Spring
Co), 129 NLRB 1014

"Upholsterer. Frame if Bedding Workers (Minneapolis House Furnishing 	 ), 132
NLRB No. 2

'7 Amalgamated Lithographers, etc 4 Local 17 (The Employing Lithographet a), 130
NLRB 985, Member Fanning dissenting on this point
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and another employer Where it is shown that the employer to
whom the union extended its primary action is an "ally" of the pri-
mary employer, rather than a neutral, no violation will be found "
"The Board has held that where alleged primary and secondary em-
ployers, although separate legal entities, are commonly owned or
controlled or are engaged m closely integrated operations, they may
be regarded as a single employer, or where the conduct of the alleged
neutral employer is inconsistent with his professed neutrality in the
dispute, such as performing 'farmed out' struck work [footnote
omitted], the alleged neutral may be regarded as an 'ally' "U

In a number of cases during fiscal 1961, the Board.had occasion to
consider whether an "ally" relationship protected a union's otherwise
proscribed secondary conduct But in each of these cases, no "ally"
relationship was found to exist. In one case, the Board disagreed
with a trial examiner's finding that a general contractor was an "ally"
of its subcontractor because it entered into an agreement with the
subcontractor which required the latter to hire only nonunion em-
ployees, and thereby gave rise to the union's dispute with the sub-
contractor a° The Board pointed out that the general contractor in
this case did not undertake to assist the subcontractor in doing the
"disputed" work, but actively cooperated with the union in reaching
a settlement of the dispute contrary to the subcontractor's wishes
In another case, the Board rejected an "ally" contention where there
was no evidence that the primary and secondary employers were com-
monly owned or controlled, and the secondary was not performing
work which, but for the union's strike against the primary, the union
would have perfocrned—as the primary's contract with the secondary
employer to perform work previously done by the primary's employees
preceded the strike, and appeared to be the cause of the dispute, not
its consequence 81 And in a third case, the mere fact that the primary
employer had guaranteed payment of a bank loan for the secondary

78 See International Brotherhood of Teamsters, etc if Local 179 (Alecander Wa, ehouse
Sales Oo ), 128 NLRB 916, 918-919, where the Board, in finding that a union could law-
fully picket two of an employer's three warehouses in support of its dispute at the third
warehou9P, ii maned by analogy to the "ally" doctrine Case discussed above, p 134

General Drivers, Chauffeurs, etc, Local 886 (Ada Transit Afsx), 130 NLRB 788, citing
United Stce loot kers of America (Tennessee Coal), 127 NLRB 823, 824-825 (1960), en-
forced 294 1' 2d 256 (C A DC)  See also Twenty-fifth Annual Report (1900), pp 105-
i 07

Plumbers Union of Nassau County, Local 467 (Banat Plumbing cl Healing), 131 NLRB
No 151, footnote 12

81 Highway Truck Drivers d Helpers Local 107, INT (Rua CS 130 NLRB 943 See
also Local 810, Steel, Metals, etc, IB7' (Fein Can Corp ), 131 NLRB No 10, where the
Board adopted the trial examiner's finding that a trucking company performing services
for a struck employer was not in any way "allied" with the latter, either by reason of
alleged common ownership or control, or close integration of operations, or by reason of
alleged common affiliation with other companies doing the same line of work, or by reason
of allegedly performing "struck" work
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employer was found no evidence, in and of itself, of common owner-
ship or control sufficient to destroy the secondary's neutrality 8 2

(2) Ambulatory and Common Situs Picketing

In situations involving picketing at locations where business was
carried on by both the primary employer—the employer with whom
the union had a dispute—and neutral employers, the Board has con-
tinued to determine whether the picketing was primary and protected,
or secondary and therefore prohibited, on the basis of the evidentiary
tests established in the Moore Dry Dock case " As heietofore, these
situations chiefly involved picketmg of common construction sites or
ambulatory trucking sites

In the Gonzales case," involving a construction dispute, a majority
of the Board found—contrary to the trial examiner—that a "common
situs" situation was involved, and took occasion to reconsider and
ieiterate the Moore Dry Dock tests In this case, the secondary em-
ployer, a construction company hired by the primary employer to
perform construction work on its plant in Puei to Rico, had no iegular
place of business in Puerto Rico, but opened an office at the plant site
and engaged in work for a relatively extended period of time, about
8 months The union struck the primary employer and picketed the
plant's only gate This gate was used by both plant employees and
construction workers, although at different times and in separate
groups, the plant employees wearing white safety helmets and the
construction workers wearing green safety helmets, all of which was
known by the union In the course of this picketing, the union carried
no picket signs at all on one day, most of its signs either referred to a
claim to represent a majority of the primaiy employ& 's woi kers or
made no mention of any employer, and it orally appealed dnectly to
known employees of the construction firm not to enter the plant
Expressing the conviction that such a neutral employer should enjoy
the protection of the act's secondary boycott provisions on an equal

= General Drivels, Chauffeurs, etc , Local 886 (Ada Transit Mix), 130 NLRB 788
gi Sailors' Union of the Pacific, AFL (Moore Dry Dock Cc). 92 NLRB 547 (1950), in

which the Board, in order to accommodate lawful primary picketing while shielding
secondary employers and their employees from pressure in controversies not their own,
laid down certain tests to establish common situs picketing as primary (1) The picketing
must be strictly limited to times when the sails of the dispute is located on the secondary
emplo3 er's premises, (2) at the time of the picketing the primary employer must be
engaged in its normal business at the situs • (3) the picketing must be limited to places
reasonably close to the location of the situs , and (4) the picketing must clearly disclose
that the dispute is with the primary emploi er

84 Union de Trabajadorea da la Gonzales Chemical Industries, et al (Gonzalez Chemical
Industries), 128 NLRB 1352, Members Fanning and Bean dissenting, set aside 293 F 2d
881 (CAD C) This ease was decided under sec 8(b) (4) (A) as it stood prior to the
1959 amendments
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footing with an employer having a permanent business site, the Board
majority held that the picketing union had not satisfied the Moore Dry
Dock requirement that the picketing clearly disclose the dispute to be
with the primary employer, the plant employer here 85

Illustrative of trucking disputes involving the common situs ques-
tion was the Rue case 86 Although the pickets in this case carried
signs identifying the employer involved in the primary dispute, as
required by Moore Dry Dock, a violation was nevertheless found since
the picketing union did not meet its obligation "under Moore Dry
Dock to take particular measures not to enmesh employees" of second-
ary tenants of a trucking terminal in its primary dispute with an-
other tenant Instead, the picketing union threatened employees of
these secondary tenants with meathooks, physically obstructed their
trucks, and otherwise made it impossible for them to carry on their
employers' business at their home station, the trucking terminal, inso-
far as such business pertained to the primary employer The Board
took occasion to point out as follows

Since Moore Dry Dock, the Boaid has been presented with a number of cases
in which labor organizations, although in seeming compliance with Moore Dry
Dock, for example as to the wording of their picket signs, have at the same
time inconsistently made direct appeals to employees of secondary common
situs tenants Such appeals have induced and encouraged these employees to
cease work, with an object of causing their employers to cease doing business
with primaiy employeis These cases have involved, for example, common
construction sites [footnote omitted] and ambulatory trucking sites [Foot-
note omitted ] In such eases the Board has held that the direct appeals to
secondaly employees of the othei regular common situs tenants have in effect
negated the conditions required in Moore Di y Dock to justify the picketing,
and have therefore weeded the limits of permissible "primary" activity and
constituted violations of the secondary boycott provisions of the Act 67

d Compelling Agreement Prohibited by Section 8(e)

Under the amended subsection (A), unions are prohibited fiom
resorting to 8(b) (4) (i) and (n) conduct in order to force an em-
ployer to include m a collective-bargaining agreement "hot cargo"
provisions of a type which are forbidden under section 8(e) On
three occasions during the past fiscal year," the Board had to deter-

See also Sheet Metal Workers, ate, Local 299 (S M Elmer d Sens), 131 NLRB
No 147, P/umbets Union of Nassau County (Bomat Plumbing LC Heating), 131 NLRB
No 151

fa Highway Truck Drivers if Helpers, Local 107, 1ST (Riga & Co), 130 NLRB 948
Br To like effect see also International Brotherhood of Teamsters and Local 71 (Over

nite Transportation Oo ), 130 NLRB 1007, Local 810, Steel, Metals, etc Fabricators if
Warehousemen, JET (Fein Can Gory), 331 NLRB No 10

89 Amalgamated Lithographers and Local 17 (The Employing Lithographers), 130 NLRB
983, Amalgamated Lithographers and Local 78 (Miami Post Go ), 130 NLRB 9138, Members
Rodgers and Jenkins dissenting in part, Highway Truck Drivers Helpers, Local 107
IBT (B A Gallagher if Sons), 131 NLRB No 117
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mine whether oi not a union's stiike or other conduct had as an object
the compelling of an employer to entei into a proscribed type of
agreement In each of these cases, the Board found that certain
contract clauses sought were unlawful under section 8(e) , 89 and there-
foie the union's conduct was foi bidden by section 8(b) (4) (i) and
(ii) (A)

e. Strikes for Recognition Against Certification

Uncle' subsection (C) of section 8(b) (4), a labor organization is
forbidden to exert the proscribed types of pressure for the purpose of
forcing "any employer to recognize or bargain with a particular labor
organization as the representative of his employees if another labor
organization has been certified as the repiesentative of such
employees"

(1) "Area Standards" Picketing

After the end of fiscal 1961, a majority of the Board, on reconsider-
ation of a prior decision 9° which found so-called ,tarea standard"
picketing violative of section 8(b) (4) (C), held that such picket-
ing was lawful under the particular circumstances involved i" In
the later decision, a union's admitted objective to require the em-
ployer and his employer association to conform to standards of em-
ployment prevailing in the area was held not to be tantamount to,
nor having the objective of, recognition or bargaining The majority
stated as follows •
A union may legitimately be concerned that a particular employer is under-
mining area standards of employment by maintaining lower standards It may
be willing to forego recognition and bargaining provided subnormal working
conditions are eliminated from area considerations We are of the opinion that
Section 8( b) (4) (C) does not forbid such an objective

It may be argued—with some justification—that picketing by an outside union
when another union has newly won Board certification is an unwarianted
harassment of the picketed employer But this is an argument that must be
addressed to Congress Section 8(b) (4) (C), as we read it, does not contain a
broad proscription against all types of picketing It forbids only picketing with
the objective of obtaining "recognition and bargaining" On the record before
us, Respondent clearly disclaimed such an objective and sought only to eliminate
subnormal working conditions from area considerations As this objective could
be achieved without the Employer either bargaining with or recognizing Respond-
ent, we cannot reasonably conclude that Respondent's objective in picketing
[the Employer] was to obtain "recognition or bargaining" [Footnote omitted ]

In the only other section 8(b) (4) (C) case decided during the past
fiscal year, the Board adopted the trial examiner's finding that the re-

" T h Is phase of the cases is discussed belon, pp 142-145
90 Internatsonal Hod Carriers, eta, Local 41 (Calumet Contractot s Associatson), 110

NLRB 78
P, 133 NLRB No 57 (Oct 2, 1961), Members Rodger'. and Leedom dissenting
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spondent union—by picketing, appeals, and directions—violated this
section 92

6. "Hot Cargo" Agreements

Prior to the 1959 amendments, an employer could lawfully agree
with a union not to do business with "any other person," although a
union could not lawfully attempt to enforce such an agreement by
strike action 93 New section 8(e) 84 now makes it an unfair labor
practice for an employer and a union merely to enter into such an
agreement, commonly referred to as a "hot cargo" agreement
Exempted by its provisos, however, are agieements between unions
and employers in the "construction industry relating to the contracting
or subcontracting of work to be done at the site of the construction.
alteration, painting, or repair of a building, structure, or other work,"
and certain agreements in the "apparel and clothing industry"

During the past fiscal year, the Board issued its first interpretations
of the new "hot cargo" ban in two cases 93 involving different locals
of the Lithographers Union 9° Each of the respective locals involved
had proposed—and engaged in strike and other conduct to secure—a
set of contractual clauses which covered the same subject matter, but
were not identical in language The Board found some of these clauses
lawful, but others unlawful

In these cases, both unions had pi oposed a "ti ade shop" clause °'
containing what the Board construed to be an "implied" agreement
not to handle nonunion products, while another clause implemented
the "trade shop" provision (as .well as another provision found to be
lawful) by stating that the employer would not discharge or dis-
cipline an employee for refusing to handle work from a nonunion shop

ti Amalgamated Unson, Local 5, UAW (Dynamic Mfg Corp ), 131 NLRB No 41
" See Local 1978 Carpenter. v NLRB (Sand Door di Plywood Co ), 357 II S 93 (1958),

Twenty-third Annual Report, pp 107-110 There the Supreme Court upheld the Board's
Position as stated in the Sand Door case, 113 NLRB 1210 (1955)

"Sec 8(e) I provides "It shall be an unfair labor practice for any labor organization
and any employer to enter into any contract or agreement, express or im plied whereby
such employer ceases or refrains or agrees to cease or refrain from handling, using, selling,
transporting or otherwise dealing in any of the products of any other emplo yer, or to
cease doing business with any other person, and any contract or agreement entered into
heretofore or hereafter Containing such an agreement shall be to such extent unenforeible
and sold

"Amalgamated Lsthographere and Local 17 (The Employing L gthoglaphere), 130 NLRB
985, Amalgamated Lithographers and Local 78 (Aftaint Post Co ), 180 NLRB 968, Mem-
bets Rodgers and Jenkins dissenting in part

"The eases in which the Board ruled that contracts containing provisions pioscribed
by sec 8(e) are not a bar to a representation election alt. discussed above, pp 47-48

" The clause recites that the contract has been negotiated "on the assum ption that all
lithographic production work will be done under approved union wages and conditions"
It further states that if the employer requests any employee to handle lithographic work
made in any shop not under contract with a local of the International and authorized to
use the union label, the union may reopen the contract in whole or in part and terminate
It In the event of failure to agree Other sections of this clause deal with affixing of the
union label to work done in union shops
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With regard to the "trade shop" clause, the Board in both cases
rejected the unions' contention that it contained neither an express nor
an implied agreement not to use the products of another employer.
In Local 78, the Board stated:
It is all the circumstances which determine whether, notwithstanding the
attempted disguise of language, an agreement has in fact been made When a
clause reads that contract terms have been negotiated on the assumption that
all work will be done under union conditions, and that in the event an employer
requests an employee to handle work done in a nonunion shop, the Union will
have the right to reopen and terminate the contract, and further contains regu-
lations as to the use of the union label on all products, the effect is precisely
the same as if the employei had agreed in so many words that he would not
handle nonunion products, which is prohibited by Section 8(e) Realistically
no employer would undei take to handle such work if to do so would confront
him with the possibility that his entue contract would be reopened for renego-
tiations So far as the employer is concerned he would be subjected to the same
sanction whether he expressly "agteed" not to handle nonunion work, or whether
he submitted to the language in the proposed "trade shop" clause If, on the
happening of a certain event, precisely the same legal consequences occur, it is
reasonable to infer that it is because of the violation of the same or a similar
contractual undertaking Moieover, Congiess was intent upon outlawing "hot
cargo" clauses no matter how disguised Probably no language can be explicit
enough to reach in advance every possible subterfuge of resourceful parties
Nevertheless, we behex e that in using the term "implied" in Section 8(e) Congress
meant to reach every device which, fairly considered, is tantamount to an
agreement that the contracting employer will not handle the products of another
employer or cease doing business with another peison [Footnotes omitted] le

The Board also found unlawful the similar "trade shop" and "refusal
to handle" clauses in the Local 17 case

In Local 78, the union had proposed a "struck work" clause which
combined (1) a general statement that the contracting company will
not render production assistance to any employer struck by a Lithog-
raphers local, and (2) an implementation clause providing that,
in carryuig out the above policy, employees shall not be required to
handle work "farmed out" by such employer, other than work which
the contracting employer has customarily performed for the struck
employer Taken together, these phrases were found lawful by a
majority of the Board on the ground that they merely embodied
the "ally" doctrine sanctioned by the Board, courts, and Congress
But it was noted that the general statement, standing alone, would
have been unlawful because it embodied more than the "ally" doc-
trine Thus, in Local 17, where the proposed "struck work" clause

98 To like effect is language in the Local 17 case cited above, and in Highway Truck
Drivers d Helpers (Gallagher), 131 NLRB No 117 In the latter case the Board stated
that "by proscribing contracts 'express or implied.' Congress obviously intended that the
thrust of Section 8(e) extend not only to contracts which clearly on their face cause
a cessation of business, but also to those contracts which by their intended effect or
operation achieve the same result No other interpretation appears open or reasonable,
else the efficacy of this section would be nullified"
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merely provided that the employer will not render assistance to any
struck lithographic employer and accordingly will not request any
employee to handle any of such employer's work, a unanimous Board
held that the clause went beyond the "ally" doctrine since it pre-
cluded the employer from doing work customarily performed by
the contracting employer for the struck employer, and was therefore
unlawful.

The "chain shop" clauses proposed by the respective unions also
differed. The one involved in Local 78 in essence recognized the right
of employees to strike if employees in another lithographic plant
under common control and ownership went on strike or were locked
out. This clause was deemed merely to embody the union's statutory
right to extend primary strike action to another establishment which
would be considered part of a "single employer" within the meaning
of the act, and hence legal. But Local 17's proposed clause not only
permitted a sympathy strike in plants of the employer other than
the one struck, but also permitted a strike in the plant of the principal
company in the case of a strike at a subsidiary, or vice versa, even
though the principal and the subsidiary did not constitute a "single
employer." For this reason, the Board considered the effect of this
clause to be exactly like that of the "struck work" clause, at least as
far as separate employers are concerned, and hence illegal.

Clauses giving the union the "right to terminate" the contract were
also involved in the two cases. Local 78 wanted this right if the
employer requested an employee to handle struck work, and since the
Board majority had found this union's "struck work" clause to be
lawful, it upheld the validity of the termination clause since it
was intended merely to give the union a remedy for the breach of a
lawful clause. But Local 17 proposed a termination clause which
the Board interpreted as a sanction intended to insure that the em-
ployer would not handle certain "hot goods" and, since it was "a
component part of the implied agreement to achieve an illegal ob-
jective," it was found equally unlawful.

Shortly after these two decisions were issued, the Board held 99 that
a disputed contract provision specifying that trucks arriving in a
certain area from over-the-road must be brought to the employer's
terminal before making any local deliveries was unlawful, when con-
sidered in conjunction with other contract articles which defined local
area operations as those performed within a 40-mile radius of a
certain point in the area, and limited the performance of such opera-
tions to employees represented by the union. According to the Board,
the illegality of the disputed provision stemmed from the fact that

el Highway Truck Drivers c6 Helpers, Local .107 (E. A. Gallagher ci Sous), 181 NLRB
No. 117.
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nonunion owner-operators of trucks utilized by the employer could
not deliver goods to consignees in the area, but would have to bring
their trucks directly to the employer's terminal in order to effectuate
local delivery, and either the truck-borne goods would then have to be
transferred to other trucks manned by union members, or the inde-
pendent operators would have to hire union members to drive the
trucks In either event, according to the Board, the contract would
require a partial cessation of business between the owner-operators
and the employer Furthermore, the employer would have to cease
using independents for local deliveries if, as was reasonably inferable,
the independents were not disposed to hire union drivers or to take
the time to have their goods reloaded at the employer's terminal

In the same case,1 the Board outlawed a contract clause specifying
. that an employer, prior to hiring or leasing equipment from other
• employe' s, "shall give fu st p1 efei ence to employ ei s having a conti act
• with a local" of the contracting union's international This article,

the Board pointed out, would force an employer who lases independent
owner-operators to cease dealing with independents until he had
attempted to lease the equipment from every other employer in the
area having a contract with the international, and in the event the
equipment and driver were available, not use independents at all

• Only one case involving either of the industry exemptions in sec-
tion 8(e) was decided during fiscal 1961 2 In that case, the con-
struction industry proviso was held to apply to work performed by a
subcontractor's land survey crews at a construction site which did not
involve work on any actual structure or buildings to be erected above
pound level The Board adopted the trial examiner's finding that
the 8(e) proviso was not intended to exclude construction below ou at
giound level

7. Jurisdictional Disputes

Section 8(b) (4) (D) forbids a labor organization from engaging
in or inducing strike action for the purpose of forcing any employer
to assign particular work tasks to "employees in a particulai laboi
organization or in a particular trade, craft, or class rather than to
employees in another laboi oiganization or in another trade, craft, or
class, unless such employer is failing to conform to an older or certifi-
cation of the Board detei mining the bai gaining repiesentative for
employees performing such work"

An unfair labor practice charge under this section, however, must
be handled differently fi om charges alleging any other type of unfair

1 Ibid
- Intonational Union of Operating Engineers, Local 12 (Vantlenbetg Debelopinent Cot p ),

131 NLRB No 75
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labor practice Section 10(k) requires that parties to a jurisdictional
dispute be given 10 days, after notice of the filing of the charges with
the Board, to adjust their dispute If at the end of that time they
are unable to "submit to the Board satisfactory evidence that they
have adjusted, or agreed upon methods for the voluntary adjustment
of, the dispute," the Board is empowered to hear and determine the
dispute 3

Section 10(k) further provides that pending section 8(b) (4) (D)
charges shall be dismissed where the Board's determination of the
underlying dispute has been complied with, or the parties have volun-
tarily adjusted the dispute A complaint issues if the party charged
fails to comply with the Board's determination A complaint may
also be issued by the General Counsel in case of failure of the method
agreed upon to adjust the dispute

a Proceedings Under Section 10(k)

In order for the Board to proceed with a determination under sec-
tion 10(k), the record made at the hearing must show that a work
assignment dispute within the meaning of sections 8(b) (4) (D) and
10(k) exists; that there is reasonable cause to believe that the respond-
ent union has resorted to conduct winch is pi ohibited by section
8(b) (4) in furtherance of its dispute, and that the pai ties have not
adjusted their dispute or agieed upon methods for its voluntary
adjustment

(1) Disputes Subject to Determination

A dispute to bg subject to determination under section 10(k) must
concern the assignment of particular work to one group of employees
rather than to members of another group

In one case, an electricians union, whose members were employed
on a hospital construction job, attempted to compel a manufacturer
of X-iay equipment—being delivered to the hospital for installation—
to transfer the installation work flora its own employees to electricians,
threatening to shut down the entire job if its demand was not met 4

Such dispute, the Board concluded, was properly before it for deter-
mination under section 10(k)

In Safeway Store8,5 during the fiscal year, a majouty of the Board

a The Supreme Court during the past fiscal year held that the Board must make affirma-
tive determinations in such disputes NLRB v Radio d Television Broadcast Engineers
Union Local 12111, MEW (Columbia Broadcasting /System), 364 II S 573 (1961), dis-
cussed below, pp 152-153 The Board did not have occasion to interpret this decision
during the fiscal year

Local 8, Electrical 'Workers (Picker I Ray Cm p), 128 NLRB 561
5 Highway Truck Enters ef Trainers, Loral 107 (Safeway Stores), 129 NLRB 1 Mem-

ber Panning dlwientIng
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rejected the picketing union's contention that it struck and picketed
merely to protest the employer's termination of its bargaining rela-
tionship with the union and its refusal to sign a new agreement The
picketing in this case followed the employer's termination of the one
trucking operation covered by this union's contract, the discharge
of the drivers covered thereby, and the transfer of their functions to
other operations whose employees were represented by other unions"

On the other hand, the Board quashed the notices of hearing m one
case where the employer at all times desired to employ members of
the respondent union, rather than members of sister locals, but could
not do so because of the respondent union's persistent refusal to refer
workmen 7 Under the circumstances, the Board concluded there was
no dispute over the assignment of work within the meaning of section
8(b) (4) (D)

One union moved to dismiss 10(k) proceedings on the ground that
the disputed work was covered by provisions of its contract with the
employer, and further contended that the arbitrativ provisions of its
contract with the employer provided a method for the adjustment
of the dispute 8 Holding that the assignment of the disputed work
to other unions was not in derogation of the Board's certification to
the respondent union, the Board found that the conti act provisions
and even past practices thereunder did not lend any support to the
union's position." With respect to the alleged applicability of the
arbitration clauses the union sought to enforce, the Board pointed
out that any award issued thereunder would not be binding on the
other unions

b Violation of Section 8(b)(4)(D)

Violations of section 8(b) (4) (D) were found in three cases during
the past year.9 In each case, the Board held that the respondents
had refused to comply with the decision in the antecedent 10(k) pro-
ceeding determining the underlying work assignment claims adverse
to the respondents The union's defenses m each case turned largely
on matters which had been determined in the earlier 10(k) proceeding
and were not subject to relitigation

O After the fiscal year. another Board majority held that the conduct here did not give
rise to a "jurisdictional dispute" because there was no "real competition beta een unions
or groups of employees for the work," the real dispute being wholly betteen the picketing
union and the employer on the retrieval of jobs 134 NLRB No 130 (Dec 15, 1901),
Members Rodgers and Leedom dissenting

*Local 9 Electrical Workers (G A. Wel and Co ), 128 NLRB 899
▪ Local 4, Electrical Workers (Pulitzer Publishing Co ), 120 NLRB 058
■A But see Tacoma Printing Pressmen's Union No 44 (Valley Publishing Co ), 131 NLRB

No 1 q 3 there the Board relied upon a contract in determining a dispute
ILWU Local 8 (General Ore) 128 NLRB 351, Des Moines Electrotyper' Union No 84

(Meredith Publishing Co ), 128 NLRB 801 • International Union of Operating Engineers
Local 926 (Tip 7'op Roofers), 128 NLRB 1057

816401-02-11
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8. Recognition and Organization Picketing by Noncertified
Union

Section 8(b) (7) of the act makes it an unfair labor pi actice for a
labor organization, in specified situations, to picket or du eaten to
picket an employer for the purpose of obtaining recognition or bar-
gaining from the employer, or acceptance from his employees as
bargaining representative, unless the labor organization has been certi-
fied as such representative Such recognition or organization picket-
ing is pi ohibited under the three subsections of 8(b) (7) as follows
(A) Where another union is lawfully recognized by the employer, and
a question concerning representation may not be appropriately raised
under section 9 (c) , (B) where a valid election has been held witlun the
preceding 12 months; or (C) where no petition for a Board election
has been filed "within a reasonable period of time not to exceed 30
days from the commencement of such picketing" Subsection (C)
provides further that if a timely petition is filed, the representation
proceeding shall be conducted on an expedited basis 10 However,
picketing for informational purposes stated in the second proviso
to subsection (C) is exempted from the prohibition of subsection (C),
unless it has the effect of mducmg work stoppages by employees of
persons doing business with the picketed employer

During the past fiscal year the Board decided eight cases under
section 8(b) (7) Six of these arose under subsection (C), one undei
subsection (A), and one under subsection (B) In one of the (C)
cases, the Board dismissed the allegation because the firm picketed
was in fact a partnership of self-employed subcontractors rather than
an "employer" witlim the meaning of the section 11 The case aiming
under subsection (B)'- was dismissed because the employer's volume
of business did not meet any of the Board's jurisdictional standards 23

a Scope of Section 8(b)(7)14

The unions m the Stork Re8tattrant and Blvnne cases 15 contended
that section 8(b) (7) was intended to outlaw minouty but not majority
picketing However, the Board held that the section contains no
such limitation on the scope of its operations, and buttressed its con-

"Issues affecting such representation proceedings are discussed above, pp 33, 35, and 66
11 Local 1926 Carpenters (Spar Butiders), 131 NLRB No 116
"District 76, Retail Store Union (Morgan Shoe Oo ), 129 NLRB 1339
la For a discussion of the Board's standards see above, pp 22-31
14 The lead cases in the sec 8(b) (7) (C) area are Crown, Blinne, Stork, and Chariton,

hereinafter discussed Crown is pending before the Board on motions for reconsideration
and clarification, Bhnne, Stork, and Charlton on motion for reconsideration

15 Chafe, Cooks, etc. Local 89 (Stork Restaurant), 130 NLRB 548, International Hod
Carriers, Local 840 (Bisnne Construction Oo ), 130 NLRB 587, Member Fanning dissenting
See footnote 14, above
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'elusion in Stork by the following quotation from a district court
ruling 16 in another 8(b) (7) proceeding
While the main thrust of this new amendment to the Labor Management Rela-
tions Act was to prevent recognition picketing by a union representing a ininolity
of employees or none at all, 8(b) (7) (0) simply sets up a procedure whereby the
factual qualifications of a union to act as the representative of a group of em-
ployees is to be determined by the NLRB Congress plainly felt that it
was in the public inteiest to have the question of majority or minority iepie-
sentation determined at an &illy stage by a speedy election The burden of going
through the proceedings falls upon those who are in fact right as well as those
who are in fact wrong—something which is common to nearly all parties who
appear before fact-finding tribunals

In these cases," a majority of the Board also rejected the unions'
argument that section 8(b) (7) should not be interpreted to make
organization and recognition picketing in the face of employer unfair
labor practices unlawful In Blinne, the picketing union had actually
filed charges against the employer, some of which. were dismissed,
while others were made the subject of a Board-approved settlement
agreement The Board majority pointed out that Congress had re-
jected a proposal which would have had the effect of establishing as
a defense to an 8(b) (7) charge the fact than an 8(a) complaint had
been issued to show that an unfair labor practice had been committeed
by the employer Furthermore, the act as passed provides only that an
8(a) (2) chaige shall preclude an application for a court restraining
older under 8(b) (7) In Stork, the same conclusion was reached
where no charges had been filed against the employer And in
Charlton Press, the Board majority stated that "an employer's unfair
labor practices—whether actual or only alleged—are no defense to an
8(b) (7) allegation"

(1) "Informational" Picketing

The second proviso to section 8(b) (7) (C) provides an exemption
for picketing "for the purpose of truthfully advising the public" that
an employer does not employ members of, or have a contract with, a
union—unless such picketing has the effect of inducing "any indi-
vidual employed by any other person in the course of his employment,
not to pick up, deliver, or transport any goods or not to perform any
services."

During fiscal 1961, the Board, in Crown Cafeterza,18 considered the

"Greene v International Typographical Union (Marlton Press), 182 F Supp 788
(DC Conn )

"See also International Typographical Union (Charlton Press), 130 NLRB 727, Member
Fanning dissenting, and footnote 14, above

m I Local Joint Executive Board of Hotel G Restaurant Employees (Crown Cafeteria),
130 NLRB 570, Members Jenkins and Fanning dissenting
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scope and meaning of this proviso relatmg to so-called informational
picketing In this case, the union picketed a new cafeteria which had
refused to hire through the union hiring hall or to sign a contract.
The picket signs were addressed to "members of organized labor and
their friends," stated that the cafeteria was "nonunion," and asked
them not to patronize it No stoppage of deliveries or services took
place A majority of the Board held that this picketing was for rec-
ognition purposes and was not protected by the proviso The proviso,
in the majority's view, was added only to make clear that purely
informational picketing-1 e, picketing which publicizes the lack of
a union contract or the lack of union organization, and which has no
present object of recognition—should not be curtailed where no stop-
pages occur But here, the majority noted, the union was in fact de-
manding present recognition from the picketed employer Congress'
intention to outlaw recognition and organization picketing, stated the
majority, "is best effectuated by confining the second proviso of
8(b) (7) (C) to picketing where the sole object is dissemination of
information divorced fiorn a present object of recognition " 19

In Stork Reetaurant," the Board held that—assuming the union's
picketing after a certain date 21 was informational—certain stoppages
were not "so isolated or minor" as to afford the union the protection
of the second proviso, "even assuming arguendo that 'isolated' inter-
ferences with deliveries do not make informational picketing unlaw-
ful" The stoppages here took the form of five refusals by drivers to
cross the picket line in a 7-day period Furthermore, as pointed out
by the Board, the conduct of the drivers was shown to be "illustrative"
rather than "isolated," the employer having been picketed con-
tinuously for about 3 years with resultant serious mterference with
deliveries

b. Legality of Objective

A majority of the Board held in the Cartage case 22 that a union
violated section 8(b) (7) (C) by picketing a trucking employer with
an object of forcing the latter to employ certain union members, who
had been employed by a predecessor company, and to discharge the
new employees whom this employer had hired to perform the same
work The union argued that no recognition dispute was involved
inasmuch as the employer had offered to recognize the union for the

19 The dissenting Members were of the opinion, however, that by the proviso Congress
intended "to exclude from the ban picketing which while it embraced the proscribed object
of recognition or organisation" met the "two specific conditions" of the proviso See foot-
note 14, above

1 q0 NLRB 543
a The Board held that the picketing for 2 months prior to this date was clearly violative

of sec 8(b) (7) (C), and that a remedial order was thereby warranted, regardless of the
status of the picketing thereafter

U Local 706 Teamsters (Cartage d Terminal management Corp ), 180 NLRB 558, Member
Kimball dissenting on the ground that the dispute fell within sec 8(b) (4) (D) rather than
8(b) (7) (C)
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predecessor's employees, and that the only dispute was over terms
and conditions of their employment In the majority's opinion, this
constituted an aclmasion of the alleged violation since the statute
prohibits picketing to force bargaining as well as recognition In any
event, the majority considered an object of the picketing to be to force
the reinstatement of certain discharged employees and therefore to
secure recognition." The majority rejected its dissenting colleague's
contention that because this conduct might be deemed to violate section
8(b) (4) (D) it could not be an 8(b) (7) (C) violation

In the only 8(b) (7) (A) case to come before the Board during the
past year, the Board adopted the trial examiner's findings that the
union violated this section by picketing at a time when no question con-
cerning representation could be raised." In this case, the employer
had a contract with another union covering an entire production and
maintenance unit, which had been iecently renewed during the so-
called Deluxe "insulated peuod " 25 And the picketing union, seeking
only a segment of the unit, picketed after the .contract had been
effectively renewed

On this point, also see Stork Restaurant, cited above
PA 	 182 Teamsters (Sitrue, Inc), 129 NLRB 1459
23 For a discussion of this "insulated period," see above, pp 50-51



V
Supreme Court Rulings

During fiscal 1961, the Supreme Court decided eight cases involving
questions concerning the administration of the National Labor Rela-
tions Act One case raised the question of whether section 10(k)
requires the Board to decide prisdictional disputes on their merits
Four other cases presented the validity of the Board's rules for exclu-
sive hiring halls; of its views concerning the effect of "general laws"
and "foreman" clauses in collective-bargaining contracts; and of its
dues ieimbursement remedy m closed-shop and illegal hiring situa-
tions The other three cases involved the Board's "separate gate"
doctrine in section 8(b) (4) cases, the legality of a contract which
accords exclusive recognition to a minouty union, and the scope of
the reviewing power of the Federal courts of appeals over representa-
tion election matters The Board was upheld on the merits in two
cases, its position was sustained with some modification in one case, and
it was reversed on the merits in five cases

1. Board Determinations Under Section 10(k)
In the CBS case,i'the Supreme Court held, contraiy to the position

taken by the Board,2 that section 10(k) requires the Board to decide
wrisdictional disputes under section 8(b) (4) (D) on their merits
The Board's view was that it could discharge its function under sec-
tion 10(k) merely by determining whether the striking union was
entitled to the work under a preexisting Board order or certification, or
a contract If the Board found that the stuking union was not so
entitled, the employer's assignment of the work was legarded as
decisive The Supreme Court, affirmmg the decision of the Second
Circuit,' and in agreement with the Third and Seventh Circuits,'

1 31 LRB v Radio d Television Broadcast Engineers Union Locad 1212, IBEIV (Colum-
bia Broadcasting System), 364 U S 573

2 121 NLRB 1207 Twenty-fourth Annual Report, p 112
2 272 F 2d 713 Twenty-fifth Annual Report, p 141
4 11 LRB v United Association of Journeymen & Apprentices of the Plumbing ce Pipe-

fitting Industry, Locals 420 and 428 (Hake), 242 F 2d 722 (C A 3) , NLRB v United
Brotherhood of Carpenters 4 Joiners of America (Wendnagel), 261 F 2d 166 (C A 7) See
Twenty second Annual Report pp 135-136

152
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rejected the Board's view. The language of section 10(k), said the
Court, "indicates a congressional purpose to have the Board do some-
thing more than merely look at prior Board orders and certifications
or a collective bargaining contract to determine whether one or the
other union has a clearly defined statutory or contractual right to have
the employees it represents perform certam work tasks For, in the
vast majority of cases, such a narrow determmation would leave the
broader problem of work assignments in the hands of the employer,
exactly where it was before the enactment of § 10(k)—with the same
old basic jurisdictional dispute likely continuing to vex him, and the
iival unions, short of striking, would still be free to adopt other forms
of pressure upon the employer" The Court held that, in a jurisdic-
tional strike situation, the Board must make a determination as to
which union or group is entitled to the work on the basis of such cri-
teria as custom, tradition, and the like "generally used by arbitiators,
unions, employers, joint boards, and others in wrestling with [the]
problem" of jui isdictional disputes

2 Exclusive Hiring Halls—Contract Clauses—Reimbursement
Remedy

In a series of four cases, decided on the same day, the Supreme
Court rejected the Board's Mountain Pacific doctrine respecting
exclusive hiring halls, its view that certain contract clauses were
discriminatory per se; and the Brown-Olds reimbursement remedy 3

a Exclusive Hiring Halls

In the Local 357 (Los Angeles-Seattle) case,e the union and a group
of employers had, by contract, provided that casual employees would
obtain employment only by referral through a union-operated hiring
hail, the contract further provided that referral would be on the
basis of seniority and without legard to an employee's union member-
ship The Board found? that the hiring arrangement was unlawful
because it did not contain the Mountam Pacific safeguards, and that
the discharge of an employee for having obtained a job without going

5 Local 357, International Brotherhood of Teamsters, etc v NLRB (Los Angeles-
Seattle Motor Express), 385 U5 687, NLRB v News Syndicate Co, 865 US 695,
International Typographical Union v NLRB (Haverhill Gazette), 365 1:7 S 705, Local
60, United Brotherhood of Carpenters 	 NLRB (Mechanical Handling Systems), 865

S 651
In each case, the opinion for the Court was written by Justice Douglas, and Justice

Harlan wrote a concurring opinion, in which Justice Stewart joined Justice Whittaker
dissented in all four cases and was joined by Justice Clark on all but the dues reimburse-
ment issue Justice Frankfurter did not participate In any of the cases

e Local 857, International Brotherhood of Teamsters, etc v NLRB, 365 U S 667
121 NLRB 1629
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through the luring hall was thus likewise unlawful 8 In its prior
Mountain Pacific decision,° the Board had concluded that a hiring
arrangement which vested exclusive authority in a union to clear
or designate applicants for employment constituted "discrimination
in regard to hire or tenure of employment to encourage or dis-
courage membership in any labor organization," in violation of sec-
tion 8(a) (3) and (1) and 8(b) (2) and (1) (A) of the act unless
it explicitly provided that (1) Selection of applicants for referral
to jobs shall be without regard to union membership requirements,
(2) the employer shall retain the right to reject any applicant
referred by the union, and (3) the parties shall post for the em-
ployees' inspection all provisions relating to hiring, including the
foregoing provisions

The Supreme Court held that an exclusive hiring hall arrange-
ment, without safeguards, is not per se unlawful under the act For,
although the very existence of such a hall may encourage union
membership, it does not constitute discrimination within the meaning
of section 8(a) (3) Thus, the Court stated "It is the 'true purpose'
or 'real motive' in hiring or firing that constitutes the test Some
conduct may by its very nature contain the implications of the
required intent, the natural foreseeable consequences of certain action
may warrant the inference But surely discrimination cannot
be inferred from the face of the instrument when the instrument
specifically provides that there will be no discrimination against
'casual employees' because of the presence or absence of union mem-
bership The only complaint in the case was by Slater, a union mem-
ber, who sought te circumvent the hiring hall agreement When
an employer and the union enforce the agreement against union
members, we cannot say without more that either indulges in the kind
of discrimination to which the Act is addressed " 1°

Justice Clark, in dissent, was of the view that an exclusive luring
hall is discriminatory, even apart from a showing that it is operated
so as to prefer union members For it denies employment to a job
applicant unless he first clears through the hall and obtains a referral
card Moreover, since encouragement of union membership is a fore-
seeable consequence of requiring employees to resort to a union hiring
procedure, the Board could properly conclude that the mere exist-

• The Board's finding was affirmed by the District of Columbia Circuit, 276 F 2d 646
The court, however, rejected the dues reimbursement provisions of the Board's order,
discussed below Twenty-fifth Annual Report, pp 132-133

'Mountain Pacific Chapter, Associated Gene; a/ Contractors, 119 NLRB 883, 897
Twenty third Annu gl Report, pp 85-86

10 The Court, with Justice Whittaker dissenting, also rejected the Brown-Olds remedy
which the Board had imposed for the illegal hiring arrangement, for the reasons set forth
In the Local 60 case, discussed below
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ence of an exclusive hiring hall was violative of section 8(a) (3) of
the act, absent safeguards to assure employees that the union's
power would be exei cised without regard to union membership
considerations.

b "General Laws" and "Foreman" Contract Clauses

In the News Syndicate and Haverhill Gazette cases,11 the Board
had found that "closed shop" conditions were imposed by (1) a clause
incorporating the union's general laws "not in conflict with law", and
(2) a clause vesting contiol over hiring in the foreman, who was re-
quired to be a union member 12 The Board's theory was that the gen-
eral savings language of the laws clause was not sufficient to apprise
the employees that the provisions of the union's laws requiring union
membership as a condition of employment weie not incorporated in
the contract, and that they would thus view the contract as if it had
specifically contained that requirement Similarly, they would so
view a conti act provision which delegated exclusive hiring authority
to a foreman who was required to be a union member and abide by
union rules requiring that preference be given to union members The
Supreme Coui t, in agreement with the Second Circuit in News Synth-
eate,18 and in disagreement with the First Circuit in Haverhill Ga-
zette," set aside the Board's findings with iespe,ct to both of these
clauses 15

Respecting the Board's finding that the laws clause in effect in-
corporated the illegal provisions of the union's rules into the contract,
the Court held that such clause "has in it the condition that only those
General Laws of the union are incorporated which are 'not in conflict
with this contract or with federal or state law' Any i ule oi regu-
lation of the union which permitted or required discrimination in
favor of union employees would, therefore, be excluded nom incor-
poration in the contract since it would be at war with the Act" Re-
specting the problem of employee uncertainty, the Court added "We
can say 	 . that while the words 'not in conflict with federal
law' might in some circumstances be puzzling or uncertain as to
meaning, 'there could hardly be any uncertainty respecting a closed-

21 N L It B v Nem Syndicate Go, 365 U S 605, International Typographical Union
v NLRB, 105 U S 705

"New, Syndicate Go, lac, 122 NLRB 818, international Typographical Union (Haver-
Mll Gazette) 123 NLRB 806 See Twenty fourth Annual Report, pp 71-74 97-08

12 279 F 2d 323 Twenty-fifth Annual Report, p 134
" 278 F 2d 6

In Haverhill, the issue arose in the context of a strike to obtain the clauses, for,
unlike In News Syndicate, the employer had resisted the union's demands The Board
found that, in addition to its infirmity under see 8(b) (2), a strike to obtain a clause
requiring that the foreman be a union member violated sec 8(b)(1)(B) in that it re-
strained the employer in the selection of a representative for grievance pui poses The
Supreme Court, being equally divided on this question, affirmed the First Circuit's judg-
ment sustaining the Board's holding on the 8(b) (1) (B) violation
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shop clause' For the command of § 8 is clear and explicit and the
only exception is plainly spelled out in the provisos to § 8(a) (3)

The Court rejected the Board's finding as to the foreman clause
on three grounds First, although the contract limited employment
to journeymen and apprentices, it did not requii e them to be union
members Second, the foreman was in fact required to exercise his
hiring authority as agent for the employer, in view of a contract
provision barring the union from disciplining the foreman "for
carrying out the instructions of the publisher in accordance with this
agreement." Third, "as we said in [Local 357], decided this day
we will not assume that unions and employers will violate the federal
law, [pi ohibitrag] discrimination in favor of union members against
the deal command of this Act of Congress As stated by the Court
of Appeals, 'In the absence of provisions calling explicitly for illegal
conduct, the conta act cannot be held illegal because it failed affirma-
tively to disclaim all illegal objectives' " 16

c Reimbursement of Union Dues and Fees

In the Local 60 17 case, the Board, having found that the employer
and the union had maintained an illegal preferential hiring arrange-
ment, oidered the parties not only to cease giving effect to the illegal
arrangement, but also to refund to the employees dues and other fees
paid to the union under the airangement 18 This remedy was first
announced in the Brown-Olds case," where the Board concluded that
the policies of the act would best be served by requii ing a reimburse-
ment of the dues and fees paid to the union under an illegal closed-shop
arrangement, since,these moneys were "the price these employees paid
in order to retain their jobs" Thereafter, in the Local 357 (Los
Angeles-Seattle) case," discussed above, the Board extended the same
remedy to exclusive hiring arrangements which failed to contain the
Mountain Pacific safeguards

The Sup] eme Court, reversing the Seventh Circuit, 31 held that a re-
fund of dues and fees was beyond the Board's remedial authoi ity
these circumstances The Court stated "All of the employees affected

Is Subsequent to this decision, the Supreme Court granted the union's petition for
certiorari in Local 653, International Brotherhood of Teamatere v NLRB (Vsranda
Fuel Go), i6 US 763, and directed that the case be rem inded to the Board for boon
siderntion in the light of Local 357 In Local 558, the Board had found that a reduction
in employee seniority was discriminatory where It (loud from a contract provi sion which
delegated exclusive contiol over seniority to the union (125 NLRB 454)

"NLRB 1. Local 60, United Brotherhood of Cal pent era, 365 U S 651
MI Mechanical Handling Systems, /no , 122 NLRB 398
19 United Aamociation of Journeymen, etc (Brown-Olde Plumbing and Heating Corp ),

115 NLRB 594
Es 121 NLRB 1629 at 1631-92
a 278F 2d699
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by the present order were union members when employed on the job in
question So far as we know they may have been members for years on
end No evidence was offered to show that even a single person joined
the union with the view of obtaining work on this project Nor was
there any evidence that any who had voluntarily joined was kept from
resigning for fear of retaliatory measures against him" The Court
concluded, "Where no membership in the union was shown to be influ-
enced or compelled by reason of any unfair labor practice, no 'conse-
quences of violation' are removed by the order compelling the union to
eturn all dues and fees collected from the members, and no 'dissipa-

tion' of the effects of the prohibited action is achieved The order
in those circumstances becomes punitive and beyond the power of the
Board"

3. Common Sims Picketing—'Separate Gate"

In the General Electrze case,22 the union picketed the premises of
General Electric, with whom it was engaged in a labor dispute, at gates
used by the primary employees and also at a gate reserved exclusively
for independent contractors and their employees, who were regularly
working on those premises The Board found that the picketing and
'elated appeals at the contractors' gate exceeded the bounds of legiti-
mate primary activity and violated section 8(b) (4) (A) ,23 and its find-
mg was upheld by the District of Columbia Circuit 24 In an opinion
written by Justice Frankfurter, the Supreme Court sustained the
Board's "separate gate" doctrine, with certain qualifications, and re-
manded the case to the Board for further proceedings.

The Court observed that the "distinction between legitimate 'pri-
mary activity' and banned 'secondary activity,' "—which is essential
to the application of section 8(b) (4) (A)—"does not present a
glaringly bright line," and thus the Board and the courts have been
required to devise reasonable criteria for distinguishing between the
two types of activity The Court pointed out that, in cases where the
primary situs was ambulatory or the primary and neutral employers
were at work on common premises, the Board had determined that
"there must be a balance between the union's right to picket and the
interest of the secondary employer in being free from picketing"
It had formulated "four standards for picketing in such situations
which would be presumptive of valid primary activity," known as the

° Local 761, international Union of Bleetrtca/ Workers v NLRB, 368 U S 667
23 123 NLRB 1547 Twenty fourth Annual Report, pp 105-106
24 278 1' 2d 282 Twenty-fifth Annual Report, p 140
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Moore Dry Dock critena 25 These criteria were later applied by the
Board to common situs situations which occurred on the primary
employees own premises 26 In the Court's view a similar accommo-
dation was required m the situation presented here, and the "key to
the problem [is] found in the type of work that is being perfoimed
by those who use the separate gate" That is, if the independent
contractors "were performing tasks unconnected to the normal oper-
ations of the struck employer," the Board could properly legard the
picketing at the separate gate as secondary "On the other hand, if
a sepal ate gate weie devised for regular plant deliveries, the barring
of picketing at that location would make a clear invasion on tradi-
tional pi nnary activity of appealing to neutral employees whose tasks
aid the employer's everyday operations" In sum, adopting the test
enunciated by the Second Circuit in Phelps Dodge 7 the Court stated
the governing criteria to be as follows "There must be a separate
gate, marked and set apart from othei gates, the work done by the
men who use the gate must be unrelated to the normal operations of
the employer, and the work must be of a kind that would not, if done
when the plant were engaged in its iegular operations, necessitate
curtailing those operations"

Since neither the Board nor the lower court took into account the
extent to which the separate gate was used by employees of independ-
ent contiactois who performed conventional maintenance work neces-
sary to the normal operations of General Electric, the Court re-
manded the case for Board determination of this issue

4. Exclusive Recognition of a Minority Union

In the Bernhard-Altmann case," the Supreme Court, affirming the
decision of the District of Columbia Circuit," sustained the Board's
conclusion that an employer violated section 8(a) (2) and (1), and a
union section 8(b) (1) (A), by entering into a contract which accords
exclusive iecognition to the union at a time when the union repiesents
only a minoxity of the employees in the bargaining unit 3° The Court

25 Saatme Union of the Pacific (Moore Dry Dock Oo ), 92 NLRB 547,549 Under the
rules announced in this case picketing may be regarded as lawful if (a) The picketing is
strictly limited to times when the situs of the dispute is located on the secondary em-
ployer's premises, (b) at the time of the picketing the primary employer is engaged in its
normal business at the situs , (c) the picketing is limited to places reasonably close to
the location of the situ , and (d) the picketing discloses clearly that the dispute is with
the primary employer

• Projemonal and Business Men's Life Insurance Co, 108 NLRB 303, Crystal Palace
Market, 116 rums 858

• United Steelworkers of America v NLRB, 289 F 2d 591, enfg Phelps Dodge Refin-
ing Corp 0.26 NLRB 1387

International Ladies' Garment Workers' Union v NLRB, 866 US 781
21 280 F 2d 818 Twenty fifth Annual Report, pp 129-130
80 122 NLRB 1289 Twenty-fourth Annual Report, pp 88-87
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pointed out that the act guarantees employees freedom of choice and
majority rule m their selection of a bargaining agent, placing "a non-
consenting minority under the bargammg responsibility of an agency
selected by a majority of the workers" But here, said the Court, the
reverse was the case, for the employer granted exclusive bargaining
status to a minority union, "thereby impressing that agent upon the
nonconsentmg majority There could be no dealer abridgement of § 7
of the act 	 " Similarly, "A grant of exclusive recognition to a
minority union constitutes unlawful support . because the union
so favored is given 'a maiked advantage over any other in securing the
adherence of employees ' " The Court rejected the contention that the
parties' good-faith belief in the union's malolity status afforded them
a defense "To countenance such an excuse would place in permissibly
careless employer and union hands the power to completely frustrate
employee realization of the pi emise of the Act—that its piohibitions
will go far to assure freedom of choice and majority rule in employee
selection of representatives We find nothing Lia the statutory lan-
guage prescribing eczenter as an element of the unfair labor practices
here involved 	 even if mistakenly, the employees' rights have been
invaded"

As to the Board's remedy, a majority of the Court sustained the
propriety of an order requiring the parties to cease giving effect to
the contract, and barring the union horn representing any of the
employer's employees—even its members only—until after the conduct
of a Board election The Court agreed with the Board that "the
agreement must fail in its entirety It was obtained under the
erroneous claim of majority iepresentation Quite apart from
other conceivable situations, the unlawful genesis of this agreement
precludes its partial validity" 31

5. Review of Representation Elections

In Mattison Maelane orke,82 the Supreme Court, in a per cumin&
decision, held that the Seventh Circuit erred in setting aside a repre-
sentation election because the name of the employer ("Mattison Ma-
chine Works") appeared on the election notice and ballots as "Matti-
son Machine Manufacturing Company " 33 The Board had found that
thei e was no contention and no evidence in the record that this error
in nomenclature confused either the employer or the employees
involved or was in any respect prejudicial 34 Reversing the judgment

a Justices Douglas and Black, dibsenting as to the remedy, would have merely required
the parties to delete the exclusive recognition clause of the contract, and permitted the
union to continue reinesenting its members only

=NLRB v Mattison Machine Works, 385 IT S 128
274.F 2d347

24 120 NLRB 58
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of the Seventh Circuit, the Court stated, "The refusal of the Court of
Appeals to enforce that order because the Boaid's notices of election
contained a minor and unconfusmg mistake in the employer's corporate
name, was plain error It was well within the Board's province to
find, as it did, upon the recoid before it that this occurrence had not
affected the fairness of the representation election, particularly in the
absence of any contrary showing by the employer, upon whom the
burden of pi oof rested in this respect That finding should have been
accepted by the Court of Appeals In the absence of proof by the
employer that there has been prejudice to the fairness of the election
such trivial ii regularities of administrative procedure do not affoid a
basis for denying enforcement to an otherwise valid Board order."

In the companion Celanese case,35 the Seventh Circuit had set aside a
representation election 36 because the prevailing union had made a mis-
statement of fact during the election campaign, wheie the Board had
found that the employees could adequately evaluate the error, if any,
and thus were not misled." After rendering its decision m Mattsson,
the Supreme Court granted the Board's petition for certiorari in
Celanese, vacated the judgment below, and remanded the case to the
Seventh Circuit "for consideration in the light of" Matt2son38

85 1 1LRB v Celanese Corporation of America., 305 U S 297
se 279 F 2d 204 Twenty-fifth Annual Report. pp 142-143
37 121 NLRB 303
38 On remand, the Seventh Circuit adhered to its original decision and declined to enforce

the Board's order See 291 F 2d 224 The Board's second petition for certiorari was
denied Dec 4,1901,368 Er S 929



VI

Enforcement Litigation
Board orders in unfair labor practice proceedings were reviewed

by the courts of appeals in 148 enforcement cases during fiscal 1961 1
Some of the more important issues decided by the respective courts
are discussed in this chapter

1. Employees Protected by the Act—The Agricultural Exclusion

The definition of "employee" in section 5(3) expressly excludes,
among others, "any individual employed as an akricultural laborer"
And a longstanding rider to the Board's annual appropriations act
has the effect of writing into this provision the definition of "agri-
culture" set forth in section 3(f) of the Fair Labor Standards Act
As there defined, "agriculture" consists of "farming in all its
branches and any practices performed by a farmer or on a farm
as an incident to or in conjunction with such farming operations,
including preparation for market, delivery to storage or to mar-
ket	 25

In enforcing the Board's order in one case,' the Tenth Circuit
held that these provisions did not exclude from the statutory term
"employee," truckdrivers working for a cooperative milk market-
ing association, even though the membership of the cooperative
was limited to farmers Citing a 1949 Supreme Court decision,' the
court pointed out that the employer "entity" here was the cooperative,
not its individual members, and, as it was not itself engaged in
farming, its delivery drivers were not engaged in "practices per-
formed by a farmer" In another case involving similar facts,' the
Sixth Circuit likewise rejected a claim that the employees of a
farmers' cooperative association were "agricultural laborers" outside
the protection of the act In addition, the court noted that such co-
operatives are not entitled to exemption on the ground that they
are nonprofit organizations

1 Results of enforcement litigation are summarized in table 19 of Appendix A
2 NLRB v Central Oklahoma Milk Producers dean, 285 le 2d 495
8 Farmets Reaervogr d Irrigation Co 	 McComb, 337 US 755 (1949)
Lucas County Farm Bureau Cooperative Assll N NLRB, 289 F 2d 844
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2. Employer Unfair Labor Practices

Apart from evidentiary issues, the cases arising under section 8(a)
which are discussed below had to do with the scope of employees'
section 7 right to engage in "concerted activity" for "mutual aid or
protection", an employer's obligation to refrain from recognizing
one of two unions seeking to represent the same employees, and to
prevent his supervisors from participating in union affairs, and the
kind of conduct prohibited by section 8(a) (3) of the act, which
forbids employer "discrimination to encourage or discourage"
union membership Cases dealing with employer bargaining obli-
gations under section 8(a) (5) and 8(d) of the act are discussed
separately

a Concerted Employee Activity Protected by the Statute

In the Washington Alumznum, case,5 which came before the Fourth
Circuit, the employer discharged a group of employees because they
walked out in a body, instead of going to work at the starting time,
when they found the shop unheated and extremely uncomfortable on
a cold midwinter morning Finding that the nalkout constituted a
concerted protest against unsatisfactory working conditions, and that
it was protected, as such, under section 7 of the act, the Board held
that the employer's disciplinary action violated section 8(a) (1)
However, the court, the chief judge dissenting, set aside the Board's
order on the ground that the employees here forfeited the protection
of section 7 by failing to make any "demand or request" for allevia-
tion of the cold before they left the shop Had they taken the matter
up with the employer, the court emphasized, some mutually satisfac-
tory adjustment would doubtless have been achieved without "such
disruptive protest," for the plant electrician had already iepaired
and started the furnace a few minutes before the men walked out In
the court's view, while employees are not required "to effect some sort
of formal organization of a grievance committee . to submit their
claims to management prior to a concerted protest" movement, they
are required to give the employer some sort of notice and an oppor-
tunity to correct the objectionable condition

5 NLRB v Worthington Aluminum Co, Ino , 291 P 2d 869
The Board has requested the Supreme Court to review this holding Certiorail a /9

grinted on Dec 4 1961
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b Assistance or Support of Labor Organizations or Interference With
Their Administration—Section 8(a)(2)

(1) Support or Assistance of One Union as Against Another

In enforcing the Board's order in one case,7 the Seventh Circuit
observed, "When two unions are vying for majority support of his
employees, an employer must refi am from any action which
tends to gii e either an advantage over its rival Recognition of one
competitor as bargaining agent during this contest period, absent
proof of majority support, is a proscribed act " 8 The employer here,
in the process of renegotiating its contract with the "incumbent" union
at one of its several plants, continued bargaining and executed a new
interim contract with this union, despite the fact that the Board, in
a proceeding under section 9(c) of the act instituted by a rival labor
organization, had formally determined that a "question of representa-
tion" existed, and had oidered an election to ascertain which union,
if any, the employees preferred In holding that the employer's
action, in these circumstances, breached the duty of neutrality imposed
by section 8(a) (2) , the court gave qualified approval to the Board's
Midwest Piping doctrine 9 Once the Board has ordered an election
in the section 9(c) proceeding, the court stated, "a real question of
representation must be said to exist . . absent a clear showing of
majority representation by evidence of substantial nature" The
court rejected the contention that the incumbent union had made such
a "clear showing of majority representation" in that almost all of the
employees in the bargaining unit were paying dues to it under checkoff
authorizations executed some time before

In another case," the Seventh Circuit again upheld the Board's
conclusion that the employer had illegally "assisted" one of two com-
peting unions by conduct which was also illegal under section 8(a)
(1) and (3), i e , directing vai ious acts of reprisal against the employ-
ees because they repudiated thea incumbent bargaining representa-

1 St Louts Independent Packing Co (Swift) v NLRB, 291 F 2d 700
I] The quoted passage first appesred in the same court's opinion in NLRB v Indian-

apolis Newspapers, 210 F. 2d 501 (1954)
8 See Midwest Piping ce Supply Co • Inc 63 NLRB 1060 (1945), and 'Witham Penn

Broadcasting Co. 93 NLRB 1104 (1951) , also Twenty third Annual Report (1958),
pp 60-61., and Twenty-fourth Annual Report (1959), p 60 But compare the judicial
decision discussed in Nineteenth Annual Report (1954), pp 124-125, also, District 60,
United Mine Workers v NLRB, 234 F 2d 565 (C A 4) (1056), remanding 114 NLRB
193 Cleaver Brooks Mfg Corp v NLRB, 264 F 2d 637 (C A 7) (1959), setting aside
120 NLRB 1135, certiorari denied 361 US 817 (1959), NLRB v Wheland Co. 271 F
2d 122 (CA 6) (1959), setting aside 120 NLRB 814 and NLRB v Swift it Co, 294
F 2d 285 (CA 3), setting aside 128 NLRB 732

to NLRB v Kiekhaefer Corp, 291 F 2d 700
616401-62-12
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tive, a certified union which the employer favored, and transferred
their allegiance to another union"

(2) Participation by Supervisors in the Administration of a Union's Internal
Affairs

In the Detroit PLumbing Contractors case," the District of Colum-
bia Circuit upheld the Board's conclusion that a group of employers
in the construction industry had violated the section 8(a) (2) proscrip-
tion of "interference" when they failed to prevent certain of their
supervisoly officials, who occupied comparatively high-ranking posi-
tions in the management hierarchy, nom holding office, voting in
elections, and otherwise taking any active part in the internal admin-
istration of the union which represented the rank-and-file employees
Although these supervisors were all union members and acted "in
what they conside/ ed m complete good faith to be the best interests
of the union," they were excluded from the bargaining unit set up in
the union's standard contracts with their employers In these circum-
stances, the coult held, citing with approval what it teimed the "case-
to-case" appi oach adopted by the Board in its 1957 Nassau-Suffolk
decision," the active participation of these employer officials in the
conduct of the union's affairs plainly jeopardized the rank-and-file
employees' freedom of speech and action in the same sphere It
obsel ved that "some of the members [might well be] afraid to oppose
policies in union affairs advocated by the supervisors for fear of
losing their jobs the very next day when the supervisor resumes his
role in the company and takes up the task of hiring and firing" The
court also noted that. whatever lights of union membership are
"guaranteed" to supervisors in section 14(a) of the act and the "Bill
of Rights" provisions of the Labor-Management Reporting and Dis-
closure Act of 1959, such lights are "clearly ancillary" to the rights
guaranteed employees in section 7 of the act In this connection, the
court stated that the Board's order, while interdicting further active
participation by the supervisors in union affans, accommodated their
legitimate interest uncle' section 14(a) by permitting them to remain
"nominal" members of the union Finally, the court expressed ap-
proval of the Board's Nassau-Suffolk view that minor supervisors

11 However, because the employer assisted union had been cettified by the Boaid less
than a year before the shift the court dialined to enforce a provision of the order directing
the employer to stop recognizing and maintaining any contracts with that union unless
and until it should obtain a new certificItion In the St Louis Independent Packing
case, above where the assisted union did not have a fresh certification, the court granted
enforcement of this standard type of order, citing the Supreme Court's decision in
NLRB v District 50, United Mine Workers (Bowman), 355 U S 453

" Local 636, United Assn of Journeymen it Apprentices of the Plumbing d Pipe Pitting
Industry v NLR B, 287 1' 2d 354

''Naasau d Suffolk Contractors' Assn, Inc , 118 NLRB 174 (1957) See Twenty-second
Annual Report (1957), pp 87-139
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in the construction industry, where a man is often "hired as a fore-
man on one job and as a journeyman on the next," ale not auto-
matically "barred from active participation" in union affairs, at least

here they are "properly" included in the same bargaining unit with
the rank-and-file employees

In a similar decision, citing and following Detroit Plumbing Con-
tractors, the Third Circuit held that the employers in another
construction industry case had violated section 8(a) (2) by allowing
certain of their supervisory and managerial officials, who were mem-
bers of the rank-and-file employees' union, to vote in an election of
union officers 14 The Ninth Client also followed the same principles
in upholding the Board's decision in Anchorage Businessmen's A88o-
czation,15 where an association of employers in the retail drug business
allowed their store managers and assistant managers, including one
who was also a part owner of the store he worked in, to take an active
part in the foimation and administration of a professional pharma-
cists' union

c Discrimination To Encourage or Discourage Union Membership—
Section 8(a)(3)

(1) Discrimination Generally

In sevei al cases decided during the fiscal year, the courts rejected
Board determinations that particular employer conduct constituted
the kind of "discrimination to encourage or discourage union
membership" proscribed by section 8(a) (3)

In the Raves case," which arose in the context of a work dispute
between rival unions, the Fifth Circuit held that the respondent
employer, while negotiating with the certified union, did not violate
section 8(a) (3) by subcontracting certain work normally performed
by its employees to another employer, whose employees were repre-
sented by the rival union The purpose of such subcontracting was
to fulfill a contractual commitment to a construction contractor to
supply pipe bearing the label or approval of the rival union, and to
assuie the installation of such pipe by members of the rival union
The court found that here nothing was done or intended 11,111Ch

any way disci =mated against the employees singly or as a group,
since they continued to work with no reduction in hours or pay Nor
was the subcontract intended to, nor did it have the effect of, encour-
aging or discouraging membership in any union in the circumstances

u NLRB v Employing Bricklayers Assn • 292 F 2d 627
'5 N L B B v Anchorage Businessmen's Assn, Drugstore That, et al , 289 F 2d 619
16 N L R B v W L Ewes Co, 288 F 2d 511, see also NLRB v Brown-Donlan Go,

287 F 2d 17 (C A 10), and NLRB v Liming, 284 F 26 781 (C A 6), certiorari denied
366 U 8 909, discussed below at p 167
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of this case, as the employer's action was prompted by a desire to
assure compliance with its contractual commitment to the construction
contractor."

In another case,18 the same court disagreed with the Board's findmg
that the employers violated section 8(a) (3) by unilatei ally canceling,
without notice to their employees' statutory representative, their
previously announced plan to raise Negro employees' vacation benefits
to the level of those enjoyed by white employees The Board had
found that the Negro employees had reasonable cause to believe, as a
result of the employer's unilateral action, that their vacation rights
were denied not for racial reasons but because the union had been
certified as the employees' representative According to the court,
the Board could not infer that the discrimination against the Negio
employees was designed to encoui age or discourage union membership
since there was no showing that the employer had any knowledge as
to the status of the Negro or white employees with regard to union
membership 1°

In a case which came before the Nmth Circuit, 2° an employer gave
Christmas bonuses to all of its employees except those in a single-
plant unit whose collective-bargaining representative had struck
during the preceding year Rejecting the Boaid's finding that the
employer thereby violated the statute, the court said that except in
cases where the employer's discrimination is based solely on union
activity, a showing of intent to encourage or discom age union mem-
bership is essential to a finding that such discrimination violates
section 8(a) (1) or (3) The case before it did not fall within the
exception to this rule, the court said, because the employer had denied
the bonus on the asis of the plant's low productivity and poor con-
tinuity of work effort, even though such poor showing was due to the
employees' pm ticipation in a protected economic strike The
employer had also taken into consideration poor business piospects
attributable in part to the fact that the union contract was to be
reopened for negotiations the following year Nor, according to the
court, did the record show that the denial of the bonus was designed
to penalize the employees for striking

11 The court also held that the subcontracting of the work here involved did not violate
sec 8(a) (1) or (5)

u NLRB v Intracoastal Terminal, /no, 286 F 2d 954
"The court found, however, that this unilateral change in policy violated sec 8(a) (1)

because it was not within the area of negotiations during the bargaining sessions
Psttaburgh-Des Moines Steel CO vATLEB, 284 F 2d 74
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(2) Subcontracting of Work as Unlawful Discrimination

Two other cases 22 decided during the year put in issue a Board
finding that an employer violated section 8(a) (3) and (1) by dis-
continuing the performance of certain work by his own employees,
and subcontracting it to an independent contractor, because his own
employees had chosen union representation

In one of these cases, 22 the Tenth Circuit agreed with the Board
that a department store violated section 8(a) (3) and (1) by discon-
tinuing the performance of maintenance work by its own employees,
adding this work to the subcontract of an operating-management
firm, and transferring its maintenance employees to this firm, because
these employees had chosen a union to represent them The court
likewise approved the Board's order requiring the department store
to offer reinstatement to those employees who chose not to remain
in the employ of the management firm, winch paid higher wages
but may have provided less job security

However, in the other case 22 the Sixth Circuit set aside the Board's
finding that the employer violated section 8(a) (1) and (3) by ac-
celerating, because its truckdrivers had joined a union, the implementa-
tion of a previously leached decision to adopt a common-carrier
delivery system within 4 months or sooner if anything occurred which
would increase costs Although the union had made no demand for
increased pay, the court found that "the evidence fully justified [the
employer's] contention that such demands would be made and could
not be met" A change so made, because of "reasonably anticipated
increased costs," does not violate the act, the court said, "regardless of
whether this increased cost was caused by the advent of the Union
or by some other factor .

(3) Loss of Seniority and Layoff After Craft Severance

As noted above, section 8(a) (3) forbids certam kinds of employer
discrimination, and section 8(b) (2) forbids unions to cause such
discrimination The Standard Oil case 24 presented the question as
to whether an employer and a union violated these proscriptions
where employees were denied requests for job transfers and were

In addition see NLRB v W L Rives Oo , 288 F 2d 511 (C A 5), discussed above
at p 165

= NLRB v Brown-Dunkin Co, 287 F 2d 17
FL 	 v Leasing, 284 F 2d 781, certiorari denied, 366 U S 909

"Local 483, International Brotherhood of Boilermakers, Iron Ship Builder., Black-
smith., Forgers t Helper. of America, A 1-7.-010 v NLRB, 288 F 2d 166 (CADC)
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subsequently laid off allegedly because of discriminatory conduct on
the part of the employer and the union

In this case, the employer and the union, which represented the
employer's operating and maintenance employees, executed a new
contract prescribing seniority rules governing job ti ansfer requests
and layoffs, and specifically excluded boilermakeis who were involved
in a pending representation proceeding in which a craft union was
seeking to sever them from the existing unit While this proceeding
was pending, certain boilermakers temporarily assigned to the operat-
ing and maintenance unit were denied job transfer iequests to other
departments and, following the election which resulted in the severance
of the boilermakers unit, all such temporarily assigned boilermakeis
were laid off in accordance with seniority provisions of the contract
covering the operating and maintenance unit

The Board held that the exclusion of the boilermakeis from the
contract which led to the denial of job transfer requests was proper
under the Midwest Piping rule requiring neutrality of an employer
during the existence of rival representation claims 25 Similarly, the
Board ruled that the boilermakers had only such seniority rights as
were obtained for them in the newly created craft unit and, as a result
of the severance action, the boilermakers involved here had no seniority
rights in the contract unit, even though they were temporarily assigned
to it Under these circumstances, the Board concluded that the layoffs
were not unlawful The court agreed with the Boaid's conclusions
and found "reasonable," and reflecting a "proper accommodation of
the interests which the Act seeks to serve," the Board's resolution of
a difficult situation in which craft severance required readjustment
of a "highly complax seniority system"

(4) Union-Security Agreement With an Individual Acting as Representative

In one case,2° the District of Columbia Circuit, one judge dis-
senting, held that the employer violated section 8(a) (3) by entering
into a union-security agreement with an individual whom the Board
had certified as an employee representative Contrary to the Board,
the court took the position that an individual is not a "labor organiza-
tion" within the meaning of section 8(a) (3) Consequently, the court
held that the union-security clause in the contract with the individual
was not justified by the proviso to section 8(a) (3) permitting union-
security agreements with labor organizations The court concluded
that the employer violated section 8(a) (3) by requiring payment of
union-security dues to the individual, and thereby discouraging mem-

See p 163, above
Re Schultz ,r NLRB (Grand Union Co ), 284 F 2d 254
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bership in a labor organization wishing to displace such individual as
employee representative

3. The Collective-Bargaining Obligations of Employers and
Labor Organizations—Section 8(a)(5) and 8(b) (3)

The parallel provisions of section 8(a) (5) and 8(b) (3) of the act
require good-faith bargaining between an employer and a union which
Is the statutoi y i opt esentative of his employees

Two cases put at issue the statutory obligations imposed on an indi-
vidual employei by a multiemployer contract Several cases arose
under section 8(a) (5) which involved charges that the respective
employeis had failed to live up to their statutory bargaining obliga-
tions in one instance by making "unilateral" changes in existing
employment conditions during the pendency of contract negotiations
with the employees' representative, and in the others by refusing to
supply the employees' representative with information relevant to
collective bargaining Three other cases presented the question
whether a particular proposal insisted upon by either an employer or
a union, as a condition of entering into an otherwise acceptable con-
tract, was within the field of so-called "mandatory bargaining" as
defined by the Supreme Court's decision inB org-W arner 27

a Duty To Bargain—Multiemployer Situations

In one case, 28 the Ninth Cii cuit agreed with the Board that the re-
spondent employer, which had designated the employer association as
its representative in collective-bargaining negotiations, violated sec-
tion 8(a) (5) and (1) by refusing to execute the contract negotiated
by the association The court approved, as supported by substantial
evidence, the Boat d's finding that the respondent employer had not
unequivocally withdrawn from the association before the agreement
was reached In the Marcus Truolang case,29 the Second Circuit agreed
with the Board that the employer violated section 8(a) (1), (2), and
(5) by entering into a collective-bargaining agreement with a union
which represented a substantial majority of his own employees, where
the respondent employer had previously bound himself to a current
multiemployer contract between another union and an employer asso-
ciation The court noted the Board's position that an employer is
obligated to bargain with an incumbent minority union when the hold-

\ L B	 Woostcr Div of Borg-Warner Corp, 356 U S 342 (1958)
-6 N I, R B r Jeffries Banknote Co, 281 F 26 893
29 NLRB v Marcus Trucking Co. Inc , 286 F 26 583
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ing of a new election is precluded by the Board's "contract-bar" rule a°
"falls within the rationale" of Brooks v N L I? B, 348 1.1 S. 96 81

b. Unilateral Action by Employer During Collective-Bargaining
Negotiations

As the Boaid construes section 8(a) (5), its affirmative command to
bargain collectively with respect to rates of pay and other conditions
of employment necessarily means that the employer must not act
"unilaterally" by changing the status quo with respect to such matters
Viewing such unilateral action as the equivalent of a categorical
"refusal" to bargain about the particular subject matter involved, the
Board considers it immaterial that the employer may not have been
unwilling to negotiate a general agreement with the employees' repre-
sentative or otherwise may not have been demonstrably acting in bad
faith However, the Second Cucuit, the chief judge dissenting,
rejected this rule in upsetting the Board's finding of a section 8(a) (5)
violation in the Katz case 32 During the course of long-drawn-out
contract negotiations with a recently certified union, the employer here
made certain changes in the employees' existing wages and working
conditions, without giving the union advance notice oi an oppoitunity
to bargain about the matter While stating that these unilateral ac-
tions, if "tested within the framework of the entire bargaining situ-
ation," might have justified an inference that the employer was "no
longer bargaining in good faith," the court noted that the Board had
expressly declined to draw this inference, and held that an unlawful
refusal to bargain was not made out in the absence of such a "definite
determination of the mental attitude of the employer" 83

c. Employer's Refusal To Furnish Information

(1) Costs of Noncontributory Group Insurance Program

In preparation for, and during the course of, negotiating a new con-
tract, the union in the Sylvania case " requested the employer to fur-
nish it with an itemized statement of the costs incurred by the

93 See pp .39-52, above
31 11on ever, the court conditioned enforcement of the Board's order requiring the

employer to bargain with the incumbent union, upon the Board's holding an election to
determine vihich union the emplo3ees now actually preferred Similar modification of
bargaining orders issued by the Board were adopted by the Seventh Circuit in Perry Coal
Co v NLRB, 284 F 2d 010, certiorari denied 866 U S 949, and by the Second Circuit
in NLRB Supertot Fireproof Door d Sash Co. Inc , 289 F 2d 713, and NLRB v
Adhesive P, °duets Corp, 281 F 2d 89

13 NLRB v Benne Katz et al d/b/a Williamsburg Steel Products 0o, 289 F 2d 700
The majority of the court acknowledged that its decision in this case is in conflict

with the rulings of several other circuits The Board has petitioned for Supreme Court
review to resolve the conflict Certiorari was granted on Oct 9, 1961

a4 Sylvania Mears° Products, Inc v NLRB, 201 F 2d 128
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employer, in years past, in maintaining a program of "noncontribu-
tory" group insurance for the benefit of the employees in the bargain-
ing unit The parties' contracts had customarily specified the dollar
amounts of benefits payable to employees or their beneficiaries under
this program, which embraced life, disability, and hospital-surgical-
medical insurance. And the company conceded that the cost of carry-
mg such insurance was a factor it took into account in foimulating
its bargaining position with respect to the level of benefits it was
willing to guarantee It refused, however, to divulge the amount of
the premiums it had been paying, on the ground that the union was
not "legally entitled" to such information The Board held that this
position was violative of section 8(a) (5), reasoning that insurance
benefits of the type involved here were an inseparable aspect of
"wages," and that the premium costs incurred by the employer must
therefore be available to both parties for the purposes of collective
bargaining

The First Circuit disagreed with this decision can the court's view,
the benefits payable to employees under a group insurance plan are
bargamable matters since they come within the category of "wages"
Hence, as to such benefits, the employer has a duty to "make available
to the employees' representative whatever facts and data may be rele-
vant and necessary to informed and realistic bargaining " How-
ever, the court held, where the insurance plan is noncontributory, the
employer is not under a duty to disclose its costs "While no doubt
employer costs affect wages," the court stated, "a direct relationship
between them is at the best speculative, and not in accord with current
business economy or business thinking" At the same time, the court
indicated that the employer would have been required to divulge the
requested cost information if the insurance plan had been contributory,
with a share of the premiums coming out of the employees' wages as
a direct deduction, or if the union here had demanded increased or
broader insurance coverage for the employees and the company had
rejected the demand "on the ground of cost " 35

(2) Seniority List of Employees

In another case involving an employer's duty to supply informa-
tion," the Fifth Circuit required the employer to furnish a seniority
list of employees in order to enable the union to enforce and adminis-
ter the current bargaining agreement adequately, even though the
union, during the preagreement bargaining negotiations, had allegedly

es Believing that this decision is erroneous in principle, and in conflict with at least one
other circuit court decision, NLRB v John S Swift Co, 277 F 2d 641 (C A 7, 1960),
the Board filed a petition for Supreme Court review However, certiorar i was denied on
Dec 4, 1961

U l LRB v Gulf Atlantic Warehouse Oo , 291 F 2d 475
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abandoned, in return for a wage increase, its insistence on a clause
giving it the right to obtain the list The court observed that "the
language of the contract as finally agreed upon must be construed
without reference to give and take of the bargaining sessions which
produced the final teimmology "

d Application of Borg-Warner Rule

(1) Waiver of Union Fines

The employer in the Allen Bradley al case, reviewed by the Seventh
Circuit, refused to enter into an otherwise acceptable contract with
the complaining union unless the latter would agree to a clause pro-
viding, in effect, that it would not impose fines or similar penalties upon
its members for i efusing to iespect the picket line in any strike the
union might call against the employer The Board, invoking the rule
of the Borg-Warner 38 case, held that the employer's insistence upon
this clause violated section 8(a) (5) because the type of intraunion
disciplinary action involved was not related, in the Board's view, to
wages, hours, or any other working condition within the field of man-
datory bargaining The court disagreed with this reasoning, how-
ever, and declined to enforce the Board's order on the ground that the
employe]. 's proposal was equivalent, in purpose and legal effect, to a
no-strike clause Under Borg-Warner itself, the court noted, such
clauses prohibiting strikes are within the field of mandatory bargain-
ing since they regulate employer-employee relations, as distinguished
from union-member relations, and any employer has a "vital interest"
in utilizing the unimpaired services of employees who may choose to
work during the colt se of a strike

(2) Other Bargaining Subjects

In another case,39 the Seventh. Circuit held that the Board had
properly applied the Borg-Warner rule in finding that a union
violated section 8(b) (3) by refusing to sign a contract with the
employer unless the latter would agree to a clause purporting to assign
it "jurisdiction" over work being performed by employees outside
the bargaining unit, who were on the payroll of another employer
The District of Columbia Circuit, one judge dissenting, likewise
sustained the Board's ruling that the union in one case had unlawfully
conditioned bargaining upon a matter outside the field of "wages,
hours, and other terms and conditions of employment" when it

a Allen Bradley Co y NLRB, 286 F 2d442
es NL B v Wooster Division of Borg-Warner Corp, 856 U S 842 (1958) See Twenty-

third Annual Report (1958), pp 104-100
ne N L I? B v Loral 19, International Brotherhood of Longshoremen (Chicago Stevedoring

Co ), 286 F 2d661
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refused to sign a contract unless the employer would agree to post
a performance bond payable to the union in the event the employer
should commit any substantial breach of the contract 4°

4. Union Unfair Labor Practices

a Union Responsibility for Acts of Its Agents

Several cases decided dining the year presented the question of
union responsibility for proscribed conduct In the Delaware Valley
Beer case,° the Third Circuit agreed with the Board that the union
was answerable for the conduct of its stewards in directing employees
of neutral employers not to handle goods destined for the pi imary
employer Although the union's constitution and bylaws were not in
the record, according to the court, the evidence that different stewards
at different places of business gave the same kind of olden and
indulged in the same kind of conduct was "good evidence to show how
stewards were acting" and "good circumstantial evidence to show this
action was within the scope of their authority" Moreover, the court
said, "an expert body like the Board knows Nv hat some labor terms
mean without having their meanings spelled out in each individual
case"

In the Kaufmann case,42 the District of Columbia Circuit, one
judge dissenting, agreed with the Board that a district council was
answerable for a foreman's unlawful refusal to hire an applicant foi
employment because he could not obtain a work permit The fore-
man was a member of a local union affiliated with the council and
had never been advised that the council had suspended the piovisions
of its written constitution and working rules which iequned woik
permits as a condition of employment

Thereafter, the same circuit approved 43 the Boincl's finding that
a union, whose rules required foremen not to woik with nonunion men
or permit their subordmates to do so, was answerable foi a work stop-
page induced by a union foreman 44 because nonunion men were on
the job, even though. the striking employees weie covered by a con-
ti act with their employer which peimitted them to refuse to work
on a job wheie nonunion men were working However, the court

44 Local 104, Local 1287, and Local 1010, Brotherhood of Painters, Decorators d Paper-
hangers of America v NLRB (Cheatham), 293 P 2d 133

N L It B v Brewery and Beer Distributor Driveis, Helpers if Platfm in Men, Local 880,
7i/tem:attend Brotherhood of Teamsters, etc, 281 F 2d 319

Carpenters District Council of Detroit, etc, United B1 othei hood of Carpenters et Joints! s
of America, AFL—CIO V NLRB, 285 F 26 289

43 United Brotherhood of Carpenters & Joiners of AMC? ice, APL—CIO v NLRB (Endi-
cott Church), 286 F 26 533

44 Compare with Londuct of autalit.1 totem in in thl, c Lse disiuilsed below, p 173
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held that the union was not answerable for the conduct of the general
contractor's superintendent, a union member who was bound by
the same union rules, in allegedly inducing a work stoppage because
nonunion men were on the job, on the ground that he was acting on
behalf of his own employer who likewise objected to their presence

In the Mengel case," the Ninth Circuit agreed with the Board that
where a district council passed, and its parent international approved,
a trade rule which prohibited the use of products which did not have
the union label, and the district council transmitted to a member local
a ruling from the international which approved continuation of the
policy, both the council and the international were answerable for
the local's conduct in inducing an unlawful concerted refusal to install
such pi oducts However, the court exonerated the State council with
which the local was affiliated on the ground that the council had with-
held any recommendation or direction as to a course of action to be
taken with respect to the use of products without the union label

In a case where an international union's constitution required its
locals to enforce contractual provisions prohibiting installation of
goods not manufactured by employers under contract with the inter-
national or its affiliates,'" the District of Columbia Circuit agreed with
the Board that the international was answerable for the conduct of
two of its member locals in inducing a concerted refusal to install
goods manufactured by employees who were represented by another
international union

b Restraint or Coercion Against Employers—Section 8(b)(1)(B)

In one case involving the scope of section 8(b) (1) (B) ,47 the Second
Circuit agreed with the Board that the union violated this section by
threatening and engaging in a strike to compel negotiation of a
collective-bargaining agreement, while at the same time refusing to
meet with a particular individual chosen by the employer as its
bargaining representative The fact that the union, which had been
the bargaining agent for the expired contract and with whom the
employer desired to bargain concerning a new contract, was not the
employees' "officially" designated bargaining representative was held
no defense to an 8(b) (1) (B) charge

45 N LRB v Local Union No 751, United Biotherhood of Carpenters if Joiners of
America, APL—CIO, 285 F 20 033

413 Sheet Metal Workers' International dun, AFL—CIO v NLRB (Burt), 293 F 2d
141

eI NLRB v Local 294, international Brotherhood of Teamsters, etc (K—(7 Refrigm °-
lion), 284 F 20 893
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c Strikes and Boycotts Prohibited by Section 8(b)(4)

In one group of cases under section 8(b) (4), the issue was whethet
a union's conduct amounted to an attempt to "induce or encout age"
work stoppages Several cases decided during the yeai presented the
question whether an employer against which a union was directing a
strike or picket line occupied the position of a "neutral" in the under-
lying labor dispute so as to be entitled to protection under section
8(b) (4) (A) and (B) of the 1947 act Other cases concerned the
legality of picketing in "common situs" situations And one case
involved an alleged violation of section 8(b) (4) (C)

(1) Inducement or Encouragement of Work Stoppages

Section 8(b) (4), both before and after the 1959 amendments, for-
bids unions to "induce or encourage" work stoppages for certain
objects In Korber Hats," the Fourth Circuit agreed with the Board
that the union engaged in proscribed inducement and encouragement
by picketing in front of the establishment of an eziployer which sold
at wholesale the products of a manufacturer with which the union
had a dispute. Rejecting the union's contention that the picketing
constituted an appeal to the wholesaler's customers not to buy the
products of the struck manufacturer, the court held that a refusal
by deliverymen to handle the wholesaler's goods "would be a natural
and reasonable result of the inducement and encouragement offered,"
and the fact that they did not refuse was not proof of the absence of
the invitation

However, in another case," the District of Columbia Circuit disap-
proved the Board's finding that a union "induced" a work stoppage,
within the meaning of section 8(b) (4) , when a foreman, 5° who was
a member of the union, advised other union members on a construction
job that the employees of one of the other contractors on the job
were nonunion While the foreman's conduct may have been a re-
minder to the other members of their duty under union rules not to
work with nonunion men, the court stated, it did not show that he
tried to induce a strike in light of the fact that he sought and followed
the advice of the union business agent, who told him to continue work

(2) Secondary Boycotts

(a) What constitutes a "neutral" employer

Section 8(b) (4) (A) of the 1947 act, as section 8 (b) (4) (B) of the
present act, proscribed the inducement of work stoppages only where

48 NLRB v United Hatters, Cap Millinery Workers Union, AFL—CIO, 286 F 2d 950
• United Brotherhood of Carpenter. (6 Joiners of America, AFL—CIO v NLRB (Endi-

cott Church), 286 F 2d 553
60 Compare with conduct of another foreman in this case discussed above, p 178
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the employees mduced were employed by neutral employers Thus,
in one case,51 the Seventh Circuit held that a local union had not
violated this section by picketing a plant operated by a wholly owned
subsidiaiy of another corpoi ation against which a sister local was
conducting a primary strike The court agreed that the Board was
justified in considering the two corporations to be, in effect, one
employer

However, in Enterprise A8sociation,52 the Second Circuit agreed
that a uruon, whose bargaining agreement with a piping contractm
prohibited, m effect, the subcontracting of pipe fabrication, violated
section 8(b) (4) (A) of the 1947 act by inducing the contractor's
employees on a construction pioject for an electrical company to
refuse to install pipe fabricated by another pipe company, where the
electrical company withdrew the fabricating work from the con-
tractor, uncle' the terms of their piping contract, and transferred it to
the other company The court rejected the union's contention that the
electrical company and the other pipe company were "allies" of the
piping contractor since the electric company had given this fabricating
work to the othei pipe company without the piping contractor's
advice or knowledge

The District of Columbia Circuit appioved, as a "reasonable accom-
modation" of Intei ests, the Board's finding in another case that the
union, which represented the production and maintenance employees
at a manufacturing plant, violated section 8(b) (4) (A) of the 1947 act
by picketing the construction site of a new addition to the plant—
whose construction the miumfacturei had subconti acted to othei
employers—in support of the union's demand that the construction
work be performed by the manufacturer's own employees 53 The
corn t I ejected the union's contention that it could lawfully picket
the construction site because the contractors were doing the very
work which was the subject of the primary dispute and the picketing
sought to preserve The court observed that this was not "struck
work," that the contraetm s were independent contractoi s and not
"allies" of the manufactui er, and that the contractors could not
resolve the dispute The court held that the interest of the manufac-
turer's employees in maintaining their debatable but bona fide claim
to work under their bar gaining agreement with the manufacturer did
not justify the union's efforts at work stoppages directed solely against
the contractors

Milwaukee Plywood Co v NLRB, 285 F 2d 825
53 N LRB v Enterprise Assn of Steam, Hot Water, Hydraulic, Sprinkler, Pneumatic

Tube, Ice Machine A General Pspejltters of New York and Vicinity, Local Union NO 638,
285 F 2d 842

el United Steelworkers of America, AFL-010 v NLRB (Tennessee Coal d Iron Co,
294 P 2d 256
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(b) Picketing at a common sans

Sevei al cases decided during the year involved the scope of the
picketing prohibitions contained in section 8(b) (4) (A) and (B) of
the 1947 act in common-situs situations, where the situs of the pi imary
dispute harbors employees of the primary employer and employees
of secondary employers In Maccitee,54 the Fifth Circuit approved
the Board's finding that the union violated section 8(b) (4) (A) of
the 1947 act by picketing at construction projects where both the
primary employer's employees and the employees of neutral employers
were working, on the ground, inter aka, that the primary employer
had a permanent place of business where all of its employees regularly
reported, and where the union could and did solicit their support
In another common-situs case," the Second Circuit agreed with the
Board that the union violated this provision by picketing near the
primary employer's trucks when they were making pickups or de-
liveries at the premises of secondary employers However, the court
stated that the mere fact that the primary employer had a separate
place of business where the primary employer coin be picketed effec-
tively "shows only that the secondary picketing had an objective other
than persuading the primary employees, not that the picketing neces-
sarily had the particular objective which § 8(b) (4) (A) forbids"
The existence of this proscribed objective was shown by union con-
duct, apart from the picketing, which the court said warranted the
infeience that secondary employers were faced with a strike threat
if they continued to do business with the primary employer

One common-situs case decided during the year 56 involved viola-
tions of section 8(b) (4) (i) and (n) (B) of the act as amended in
1959 The Eighth Circuit agreed with the Board that the union
violated these provisions by picketing in front of a construction site
with an object of forcing the general contractor to cease doing business
with the only subcontractor who employed nonunion men on the
project, and forcing that subcontractor to recognize the union The
court noted that the tests set forth in Moore Dry Dock" for determin-
ing the legality of picketing at a common situs are only "evidentiary
in nature," to be employed in the absence of more direct evidence of
a union's intent and purposes It then held that the Board's unfair

"NLRB v Dailas General Drivers, Local Union No 746, 281 F 2d 593, certiorari
denied 365 US 826

55 N L RD v Local 294, International Brotherhood of Teamsters, Chauffeurs, Ware-
housemen (6 Helpers of America (K C Refrigeration), 284 F 2d 887

w h7LRB v International Hod Carriers, Building c6 Common Laborers' Union of
America, Local No 1140 (Gilmore Construction Co ), 285 F 2d 397, certiorari denied 366
U S 903

57 Sailors' Union of the Pacific, (Moot e Dry Dock Co ), 92 NLRB 547, 549 See Sixteenth
Annual Report, pp 226-227 (1951)
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labor practice findings in this case were supported by "ample, direct,
and uncontradicted evidence" of the union's unlawful intent

The courts also decided two cases which mvolved a union's right
to picket in front of a gate to a plant of the primary employer which
is reserved for the use of neutral employers' employees Thus, m
Phelps Dodge," the Second Circuit agreed with the Board that the
union could not lawfully picket in front of a gate which the primary
employer had built expressly and solely for the use of employees of
independent contractors who weie engaged 111 construction work
on the piemises The court stated that to render such picketing
unlawful "there must be a separate gate, marked and set apart from
other gates, the work done by the men who use the gate must be
unrelated to the normal operations of the employer, and the work must
be of a kind that would not, if done when the plant were engaged
in its regular operations, necessitate curtailing those operations"
According to the court, the 1959 amendments did not legalize the
picketing in question

Similarly, in Virginia-Carolina Chernical,5° the District of Colum-
bia Circuit enforced a Board order based on a finding that the union
violated section 8(b) (4) (A) by picketing in front of a plant gate
which the primary employer had expressly reserved for the use of em-
ployees of independent contractors who were performing engineering
work preliminary to a plant expansion, and were installing a fume
removal and scrubber system on plant premises

In Virginia-Carolina, the court relied on its own previous decision
in the General Electric case 80 After the issuance of the Supreme
Court's opinion in General Electrw,a the court, in another case,82 set
aside the Board's finding that a union violated section 8(b) (4) (A) of
the 1947 act by picketing in front of a primary employer's only en-
trance, used by both the primary employees and the employees of
a contractor performing construction work for the employer As the
contractor's employees could be identified by the pickets because of
their uniforms and working hours which differed from those of the
primary employees, the Board took the position that there should be
no difference in effect between (1) separate gates and (2) distinct uni-
forms and different working hours The court, however, i uled that

58 United SteelworLere of America, APL—CIO v NLRB, 289 F 2d 591
62 Local 80, International Chemical Workers Union, AFL—CIO v NLRB, 47 LR11111

2493, certiorari denied 366 U S 949, enforcing per curiam 126 NLRB 905 The Board's
opinion is discussed in the Twenty-fifth Annual Report, p 109 (1960)

au Local 761, International Union of Electrical, Radio it Machine WorLera v NLRB,
278 P 26 282, discussed in the Twenty-fifth Annual Report, p 140 (1960)

02 366 U S 667 See p 157, above
62 Teamsters, Chauffeurs, Warehousemen and Advert, of Americo v N T. R R ((7onzalez)

293 P 26881 (C A DC)
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under the Supreme Court decision in General Electric a sepal ate gate,
which was lacking here, was a controlling considei ation

(3) Strikes To Force Recognition Where Other Union Is Certified—
Section 8(b) (4)(C)

In the S2711M0918 case,°3 the First Circuit disapproved the Boaid's
action in dismissing a complaint which alleged that an employee com-
mittee had violated the act by striking with the object—proscribed by
clause (C) of section 8(b) (4)—of compelling the employer to recog-
nize and bargain with it instead of with the union which was the certi-
fied bargaining representative The court i ejected, as unsupported by
the evidence and without passing on its legal materiality, the conten-
tion that the committee was merely seeking lecognition as "a joint
bargaining arm of a certified labor organization"

d Organization and Recognition Picketing—Section 8(b)(7)

One case decided during the yea]. involved the svpe of section 8(b)
(7) (C) of the act, which was added by the 1959 amendments." In
this case," the Second Circuit approved the Board's finding that the
union violated these provisions by continuing recognition and organi-
zation picketing, which caused a substantial cessation of deliveries, foi
at least 13 days after the effective date of the amendments The court
held without merit the union's contention that it did not have recogni-
tion or organization as an "object" and that, in any event, the picket-
ing did not have an object of "forcing or requiring" recognition oi
organization The court found that the union's conduct independently
proved, apart from the exercise of any piesumption, that its picketing
continued to have a recognition-organization object after section 8(b)
(7) became effective The court also rejected the union's defense that
its object was not to "force or require" recognition or organization on
the ground that such language contemplates physical violence or
threats thereof The statutoi y language "force or iequire," the
coui t stated, "refers to the intended effect of the picketing, not the
manner in which the picketing is carried on, to the 'object,' not the
method, and it is clear that the union's object was swiftly to compel

13 Simmons, Inc v NLRB, 287 F 2d628
"Sec 8(b) (7)(C) provides, in part
"It shall be an unfair labor practice for a laboi organization to picket any

employer where an object theicof lb forcing or ;squiring an emploi et to lecognize oi bar-
gain with a labor cuganization as the represented% e of Ills faulloyl es, or forcing or regal,-
big the employ ees of an employer to accept or select such labor organization as their
collective bargaining representative where such picketing has been conducted without
a petition under section 9(c) being filed within a reasonable period of time not to exceed
thirty days from the commencement of such picketing Provided, That when such I pal
bon has been filed the Board shall forthwith 	 direct an election

o NLRB v Local 239, Into; national Motherhood of Tcatnatere, etc (Stan Jay), 289
II' 2d41

616401-02-13
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organization or recognition, not merely to create a climate in the shop
favorable to the union"

The union furthei contended that its activity was not covered by
section 8(b) (7) (C) because it was not afforded a "reasonable time"
to picket without petitioning for an election under section 9(c)
According to the union, a "reasonable period of time not to exceed
30 days" must be read to mean "thirty days" The court answered
by stating that 30 days is the outer limit and that the Board has
the authority to fix shorter periods as "reasonable" ones according to
the particulai fact situation The court agreed with the Board that
the union had a ieasonable time—a period of 2 weeks—in which to
file a representation petition

The court also rejected the union's claim, based on the Board's Rules
and Regulations 66 requiring filing of a charge as a prerequisite to the
expedited procedure in 8(b) (7) (C), that as a result of the practices
hen (the complaint was issued a short period of time after the charge
was filed) the time in which it could invoke the expedited procedure
was considei ably reduced The court pointed out that in every
8(b) (7) (C) case a petition must be filed under section 9(c) in order
to validate the continuation of organization picketing Whether the
Board will invoke the expedited procedure is another matter, the court
stated, and the union had no "right" to the expedited procedure when
it failed to file a petition

Nor did the "publicity" proviso to section 8(b) (7) (C) 67 render
the picketing lawful, the court held, because there was substantial
evidence to show that the picketing caused a stoppage of deliveries,
thereby iblinging the picketing within the delivery-stoppage exception
to the publicity proviso

e Effect of Section 8(f) on Section 8(b) Proscriptions

Section 8(f) of the act, added by the 1959 amendments, provides
in part that it shall not be an unfair labor practice for employers and
umons in the building and constiuction industry to enter into any
agreement before the union's majority status has been established
under section 9, or to enter into certain kinds of hiring-hall agreements
In the Gthmore Construction case," the Eighth Circuit rejected the
union's contention that section 8(f) pi otected its picketing at a con -
stiuction site, which the Board had held violative of section 8(b) (4)

" Secs 102 73-102 82
57 proviso exempts from the operation of sec 8(b) (7) (C) "picketing or other pub

licity" for certain purposes "unless an effect of such picketing is to induce any individual
employed by xn1 other person in the course of his employment, not to pick up, deliver or
transport any goods or not to perform any services"

se NLRB v International Hod Carriers, Building d Common Laborers' Union of
America, Local No 1140, 285 F 2d 397, certiorari denied 386 LI S 908
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(i) and (u) Although section 8(f) validates certain hiring-hall
agreements where they ale voluntauly entered into, said the court,
"we find no congressional approval of the use of stukes or picketing
to compel execution of a pi ehire agreement Indeed, the legislative
history indicates the contrary to be true"

5. Representation Matters

Barganung oiders, issued by the Boaid in several cases arising
undei section 8(a) (5), were contested on the giound that the Board
exceeded its discretion either in ruling on issues pertaining to an
election conducted in an antecedent repiesentation case, or in holding
that the unit of employees represented by the complaining union was
appropriate One case involved a Board determination that certain
employees wete entitled to a self-deteimmation election and could
not lawfully be treated as an accretion to an existing unit

a Elections
	 ca.

In the Cross case,69 involving a refusal to baagain by an employer,
the Sixth Circuit held that the Board "acted unreasonably, and, thei e-
fore, arbitrarily" in certifying an incumbent union which, on the
morning of the decertification election, distributed handbills to the
employees overstating the size of a layoff before the advent of the
union, the number of laid-off employees who weie not recalled, and
the improvements which the union had obtained in supplemental
unemployment benefits The corn t disagreed with the Board's find-
ings that the union's misrepiesentations were fair and constituted
mere propaganda, half-truths, and legitimate campaign representa-
tions The court vacated the union's certification and remanded the
case to the Board for furthei consideration

b Unit Determinations

Two cases put in issue the propriety of the Board's exclusion of
certain employees from a certified unit In one of these cases, 7° the
Fifth Circuit held that, although the Board might properly have
included tugboat captains in a unit of tugboat employees since they
did about the same work as the employees but weie in charge of
the tugboats, the broad discretion vested in the Board precluded the
court from interfering with the Boaid's determination to exclude
them However, in the other case,71 the Ninth Circuit rejected, as

so The °roes Co v NLRB, 286 F 2d 799, rehearing denied 288 F 2d 188
70 1 iT LRB v Belcher Towing 00 , 284 F 2d 118
71 31LRB v Commit- Pomona—a Division of Gonvair, a Division of General Dynamics,

286F 2d691
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"arbitrary and capi mous," a Board determination that a unit limited
to the tool manufacturing department in an aircraft plant was
appropriate for collective-bargaining purposes The court stated
that the Board improperly excluded employees in another department
who manufactured the same tools with the same kinds of machines
and materials, frequently interchanged with employees in the certified
unit, and worked the same hours for the same pay

In a case against an employer and a union, which weie patties to
a collective-bargaining agreement covering the employer's depai t-
ment store," the Second Circuit approved the Board's finding that
the employer and the union violated section 8(a) (1), (2), and (3)
and 8(b) (1) (A) and (2), respectively, by applying this agreement,
which contained a union-security clause, to a branch store during the
hiring process and before the branch store had opened The court
stated, "The Board's action in thus peimitting a new gioup of em-
ployees at a new store to choose freely a bargaining representative is
fully in accord with the policy of § 7 of the Act and is a valid
exercise of the Board's wide discretion in determining the appropriate
bargaining unit"

But in Industrial l?ayon, 73 the Fourth Circuit set aside the Board's
bargaining order based on the certification of a union which did not
meet the "traditional union" test of the Board's Amerman Potash
rule 74 The court held that the Board did not "furnish an adequate
explanation of [its] change of policy or meet the charge that it is
inconsistent and arbitrary to apply the American Potash rule to a
craft unit .when it s first severed from the main body of the employees
but to ignore the pile altogether when a change in the bargaining
tepresentative is afterward proposed " 76

73 241 L B B v Master. Lake Raceme, Inc , et al • 287 F 2d 35
N T R Ii Induetrial Rayon Corp , 291 F 2d 809

74 American Pauli if Chemical Corp, 107 NLRB 1418 (1954), discussed above, pp 50-57
Compare with NLRB v Pittsburgh Plate Glace Co • 270 F 2d 167 (C A 4, 1959),

certiorari denied 461 US 943, Twenty-fifth Annual Report (1960), pp 143-144
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Injunction Litigation
Sections 10 (j) and (1) authorize application to the US &stud

courts, on petition on behalf of the Board, for injunctive relief
pending healing and adjudication of unfair labor practice charges
by the Board

Section 10(j) provides that, after issuance of an unfair labor prac-
tice complaint against an employer or labor organization, the Board,
in its discretion, may petition "for appropriate temporary relief or
lestraming order" in aid of the unfair labor practice proceeding
before it The court in which the petition is filed has jurisdiction to
grant "such temporary relief or restraining order as it deems just
and propel " In fiscal 1961, the Board filed only one petition foi
temporary relief under the discretionary provisions of section 10(j)
In that case, involving a union's strike to modify contract terms in
violation of section 8(b) (3) and 8(d), an injunction was issued 2

Section 10(1) imposes a mandatory duty on the Board to petition
for "appropriate injunctive relief" against a labor organization or its
agent with respect to certain charged violations of the act whenevei
the General Counsel's investigation reveals "reasonable cause to
believe that such charge is true and a complaint should issue" Ab

set forth in the report for fiscal 1960,5 the provisions of section 10(1)
were extended by the 1959 amendments to the act 4 to apply not only
to violations of section 8(b) (4) (A), (B), and (C), which were
incorporated in the act in the amendments of 1947,5 but also to cover

1 Table 20 in appendix A lists injunctions litigated during fiscal 1961,  table 18 contains
a statistical summary of results

a McLeod v Compressed Air, Foundation, Tunnel, eto Wm Lent (Catapano-Grow), 194
F Stipp 479 (DC ENY ), affd 292F 2d 358 (C A 2)

a Twenty-fifth Annual Report of the National Labor Relations Board, pp 145-146
Title VII of the Labor-Management Reporting and Disclosure Act of 1959 (73 Stet

541)
a Labor Management Relations Act, 1947 (61 Stat 149) These sections, Prior to the

1959 amendments, prohibited secondary strikes and boycotts, strikes to compel employers
or self employed persons to join labor or employer organirations, and strikes against Boni d
certifications of bargaining representatives In the 1959 amendments, these sections were
enlarged to prohibit not only strikes and the inducement of work stoppages for these
objects but also to proscribe threats, coercion, and restraint addressed to employers for
these purposes, and to prohibit conduct of this nature where an object was to compel an
employer to enter into a "hot cargo" agreement declared unlanful in another section of
the act, sec 8(e)
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violations of the new section 8(b) (7) and 8(e) which weie added by
the 1959 amendments° In section 8(b) (7) cases, however, applica-
tion "for any restraining order" is prohibited if a charge under
section 8(a) (2) of the act has been filed alleging that the employer
has dominated or interfered with the formation oi administration of
a labor otganization and, after Jnvestigation, there is "reasonable
cause to believe such chaige is tine" Section 10(1) also piovides
that its provisions shall be applicable, "whet e such relief is appropri-
ate," to violations of section 8(b) (4) (D) of the act, which section
prohibits strikes and othei coeicion in suppoit of jurisdictional
disputes In addition, section 10(1) piovIdes for issuance of a tem-
porary iestraining order without notice to the iespondent upon a
petition alleging that "substantial and nreparable injury to the
charging patty will be unavoidable" unless immediate injunctive
relief is granted Such ex parte relief, however, may not extend
beyond 5 days

In fiscal 1961, the Board filed 255 petitions for injunctions undet
section 10(1) This was an increase of 36 over the petitions filed in
fiscal 1960, or an increase of over 16 pet cent As in past years, most
of the petitions were based on charges alleging violations of the
secondary-boycott and sympathy-strike provisions now contained in
section 8(b) (4) (i) (u) (B) of the act Foity-nine petitions involved
charges alleging strikes or othei prosciibed pressure in fuitherance
of jurisdictional disputes in violation of section 8(b) (4) (D) , 3
petitions concerned charges alleging prohibited conduct to compel
an employer or self-employed person to join a labor organization in
violation of section 8(b) (4) (A) , and 2 petitions wete based on
charges alleging strikes against Boaid certifications of repiesentatives
m violation of section 8(b) (4) (C) Nineteen cases were predicated
on clutiges alleging unlawful "hot caigo" agreements under section
8(e) of the act, which section prohibits agreements between employers
and labor organizations wheteby the employer agrees not to do
business with anothei employer, and 12 cases involved charges alleging
strikes or other coercion to obtain such agreements, which conduct 3s
pi osci ibed by section 8(b) (4) (A) of the act Thirty-iune petitions
were pi edicated on charges alleging violations of the recognition and
oiganization picketing prohibitions of subparagraphs (A), (B), or
(C) of section 8(b) (7) Of these, 4 cases involved alleged violations
of subparagraph (A) by recognition picketing when the employer was
lawfully recognizing another union with which he had a conti act
that barred an election, 12 were based on chaiges alleging violations

• See 73 Stat 543, 544 Sec 8(b) (7) makes organization and recognition pieketIn
under certiln circumstances an unfair labor practice sec 8(e) makes "hot cargo" agree
meats unlawful, with certain exceptions for the constiuction and garment industries
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of subparagraph (B) by recognition or organization picketing within
12 months of the conduct of a valid election at the employer's establish-
ment, and 23 alleged violations of subparagraph (C) by recognition
or organization picketing for more than a reasonable period without
a petition for an election being filed'

A. Injunction Litigation Under Section 10(j)
As reported above, only one petition for injunctive 'chef under

the discretionary provisions of section 10(j) was filed in fiscal 1960 8
This involved a union's alleged iefusal to bargain wide' section

(b) (3) of the act m accot dance with the requirements of section 8(d)
of the act ° As found by the court, the union had a contract with
the employer fixing the terms and conditions of employment on a
city sewer construction job; the contract specified that it was to con-
tinue in effect for the duration of the job After negotiations fot
certain changes in working conditions, which it asserted were to be
applicable to the city sewer job, the union struclethe sewet job "foi
lack of a contract" without prior notice to the Fedetal and State
mediation services The union contended that it struck to obtain
a contract foi future jobs, not the sewer job The corn t rejected this
contention and found that the stiike, being in support of a demand
for new conti act terms on the sewer job, violated section 8(b) (3) and
5 (d) in that it was called without the required 30-day notices to the
conciliation services and was for the put pose of terminating the exist-
ing contract on the sew& job On appeal, the Second Cii cult affitmed
the district court's findings and injunction order "

B. Injunction Litigation Under Section 10(1)

In fiscal 1961, 83 petitions under section 10(1) went to final order,
the courts granting injunctions in 70 cases and denying injunctions in
13 cases" Injunctions were issued m 29 cases restricted to alleged
secondary action proscribed by section 8(b) (4) (B) Injunctions were
issued in four additional section 8 (b) (4) (B) cases which also enjoined
coercive conduct proscribed by section 8(b) (4) (A) to obtain "hot
cargo" agreements contrary to the provisions of section 8(e) Three
injunctions were issued enjoining the maintenance of "hot cargo"

'All of these cases and the actions theiein are reflected in table 18, ap pendix A
Shortly after the close of the fiscal year, tmo other sec 10(j) proceedings were insti-

tuted each involving the alleged refusal of the charged employer to discharge its bargain-
ing obligation under sec 8(a) (5) of the act See Madden v Alberto Culver Co, No 61
C1754 (D C N 111 ) , Kennedy v Telecomputing Corp • 1341-61—Y (D C S Calif )

0 McLeod v Compressed Air, Foundation, Tunnel, eta, 'Workers (Catapano Grow), 194
Supp 479 (DC ENY )

10 See 202 F 2d 358 (CA 2)
1 See tables 18 and 20 in appendix A
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agreements prohibited by section 8(e), two of which also enjoined
violations of section 8(b) (4) (A) and (B) Two injunctions were
issued enjoining proscribed conduct to compel an employe' or a self-
employed person to jom a labor organization m violation of section
8(b) (4) (A), one of which also enjoined violations of section 8 (b) (4)
(B) Injunctions were granted in 18 cases involving jurisdictional
disputes in violation of section 8(b) (4) (D) , 7 of these cases also
involved pi °scribed activities uncle]. section 8(b) (4) (A) or (B)
Injunctions were issued in 14 cases involving recognition or organi-
zation picketing in violation of section 8(b) (7) Of these, one
involved picketing where another labor organization had been recog-
nized, in violation of subparagraph (A) ; six concerned picketing
where a valid election had been conducted within the preceding 12
months, in violation of subparagraph (B) , and seven involved picket-
ing which had been conducted beyond a ieasonable period of time
without a petition for an election having been filed as required by
subparagraph (C). The injunctions m two of the latter cases also
enjoined violations of section 8(b) (4) (A) oi (B)

Of the 13 injunctions denied, 2 involved alleged secondary boycott
situations under section 8(b) (4) (B), 4 involved alleged jurisdictional
disputes under section 8(b) (4) (d), 1 involved an alleged attempt to
compel a self-employed person to join a labor organization in violation
of section 8(b) (4) (A), 1 involved an alleged "hot cargo" agreement in
violation of section 8(e), and 5 involved alleged recognition or organi-
zation picketing in violation of section 8(b) (7)-2 under subpara-
graph (B) and 3 under subparagraph (C)

During the fiscal year there were two cases involvmg procedui al
questions applicable to all 10(1) proceedings In one case," the
district court dismissed a 10(1) petition upon the General Counsel's
iefusal to produce agency files to test the regional directoi's assei -
tion of reasonable cause to belie e the charge pioceeded upon had
merit 23 An appeal was taken but before the appeal could be heal d
the charge before the Board was withdrawn Although the appeal
thereby was made moot, the Third Circuit nonetheless granted the
Board's motion to vacate the lower court's judgment 14 In anothei
case," the respondent union sought review of a section 10(1) injunc-
tion notwithstanding that the Board's order m the meantime had

Schauffler v Highway Truck Driver s d Helpers (Enter y Ti anaportation Co ), 47 LRRBI
2400 (DC E Pa )

12 Contra, see Madden v International Hod Carr tem Building d Common Laborers' Union
(Calumet Conti actors Assn ), 277 F 2d 688 (C A 7) , Schauffler v Highway Truck Drivers
it Helpers, etc (E A Gallagher), 182 F Supp 164 (DC Pa )

14 Schauffier v Highway Traci.. Drivere d Helpe ts (Emery Transportation Co ), Feb 7,
1061 (No 13,488, CA 8)

12 Carpenters' District Council of Miami, etc v Bowe (George Construction Co ), 288
F 20454 (CA 8)
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issued m the unfair labor practice proceeding before it The Fifth
Circuit, taking cognizance of the provision in section 10(1) for injunc-
twe relief "pending final adjudication of the Board," held that upon
entry of the Board's order "the court injunction had fulfilled its
function" and dismissed the appeal as "moot"

1. Secondary Boycott Situations

a Handbilling and Other Publicity

As amended in 1959, section 8(b) (4) (B) pi °Faits strikes and
work stoppages, and tin eats or other coercion and restraint addressed
to employers to compel employe' s to cease handling the products of or
doing business with other persons A pi oviso to the section specifies,
however, that "publicity, other than picketing" is not prohibited to
advise the public "truthfully" that "a product or products" produced
by an employer with whom the union has a "primaty dispute" are dis-
ti ibuted by another employ-el, as long as such publicity does not cause
a secondaly 'Work stoppage In several cases during fiscal 1961, the
district courts wets called upon to construe this proviso in respect to
handbilling and related conduct

In the Piggly "Wiggk case," the union, among other things, dis-
tributed handbills in fiont of the Piggly Wiggly stores m the area
urging the public not to patronize the stores because Piggly Wiggly
had contracted the installation of refrigeration equipment at a new
store to a nonunion contractor The court, rejecting the defense that
the handbilling was protected by the proviso, found that it unlawfully
coerced and iestrained Piggly Wiggly and issued an injunction
restraining the handbilling 27

In industrial Electric Service 28 the district court reached the same
result in respect to handbilling of a retail store at which a nonunion
subcontractor engaged by another subcontractor installed the refrig-
eration equipment, the handbills appealing to consumers not to
patronize the store because "Iefrigeration work was done by persons
other than members" of the union The handbilling was enjoined

In Middle South, Broadcasting 19 the union, in furtherance of a
dispute with a radio station, cnculated lists of adveitisers of the
station containing an appeal to the public not to patronize the ad-
vertisers Some of the lists weie circulated to other business houses

ith the notation "We would lather not add you to list" The court,

16 Potter v Plumbers and Pipellttcre, Local 142, 192 I' Sapp 641 (D C W Tex ).
17 	 the close of the fiscal year, the Board issued its decision finding that the hand-

billing was protected by the proviso William Matcra, 133 NLRB No 33
is Shore v Local 712, International Brotherhood of Electrical Workers (Industrial Elec-

tric Service), 48 LERAI 2231 (DC W Pa)
'Plitllsp8 v Local No 662, Radio e 7'c/obi/non Enolveci (Middle South 13) oaileasting

Co ), 192 lr Supp 643 (DC E Tenn )
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noting that Congress in the 1959 amendments attempted to "provide
that the union movement would retain its freedom to protect and
advance itself, but not to encioach past the boundary of the freedom
of neutral persons to operate business without undue pressure," and
finding reasonable cause to believe "the wording of the notice con-
taming the list of advertisers, and the distribution thereof, goes
further than persuasion," enjoined distribution of the list of
advertisers 2°

In Great Western Broadeasting, 21 two unions having disputes with
a television station conducted a campaign to induce advertisers to
discontinue advertising over the station They organized a telephone
campaign wherein advertisers were told in telephone conversations
that the unions would instigate a consumer boycott against them
unless they ceased doing business with the station, advertiseis were
visited and told that, unless they ceased, the fact that they weie
advertising over the station would be publicized, and some weie shown
handbills which the unions proposed to distribute urging consumers
not to patronize the adveitisers ; handbills were distributed thi ough-
out the city appealing to customers not to patronize listed advertisers
who refused to withdraw their business from the station, and the
return of credit cards of a. gasoline company that advertised over
the station was induced The court recognized that the unions "may
legally appeal to the sympathy of advei Users on KXTV in order to
persuade them, voluntarily, to boycott the station," but concluded
that in the instant matter the unions had used "coercive piessure"
on the advertise]. s to accomplish their objective and enjoined the
customer appeals not to do business with the advertisers

In Houston Arniored Car,22 the couit viewed the ban on iestiamt
and coercion differently without reaching a different result In that
case the union had a dispute 'a ith an armm ed car company which
picked up and delivered cash and other valuables from and to retail
stores, banks, insurance companies, and °thei employe]. s In connec-
tion with the dispute, the union distributed handbills at the pi emises
of retail stores which did business with the armored car company
requesting the public not to pationize the stores The handbills were
distributed not only to customers of the stoics but also to their
employees Because of the handbilbng, some of the ietail stoles
ceased using the sci vices of the ai moi ed cal company The coin L,

2. Subsequent to the close of the fiscal year, the Board issued its decision holding that
the respondent's conduct was protected by the proviso Middle South Broadcasting Co ,
138 NLRB No 185

a Brown v American Pedant:on of Television cg Radio Artists (Great Western Blood
casting Corp ), 191 P Stipp 676 (1)0 N Calif) Conti a 134 NLRB No 141

= Potter v United Plant Guard WorLere of America (Houston Armored Car Co ), 192 F
Supp 918 (DC S Tex) Conti a 136 NLRB No 9
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concluding that Congress intended that the same Intel pietation be
given the words "coeice oi restrain" in section 8(b) (4) as in other
sections of the act,23 held that these woids wete "indicative of stionget
conduct or activities than 'induce' oi %neon/ age'" or "influence and
persuasion" and refused to find that the handbilling coerced or
restrained the retail stores within the meaning of the section On
the other hand, the court, ielying on the Pig gly Wiggly and Middle
South Broadcasting court decisions, above, found that the handbillmg
was not protected by the publicity proviso and held that it violated
the secondary boycott section because it had "an effect of inducing"
secondary employees "to refuse to perform services at the secondary
site, even though no actual refusal by secondary employees in fact
occurred" The court, therefore, enjoined the handbillmg

In another case the conclusion was also reached that handbillmg
which did not cause an actual work stoppage nonetheless constituted
prohibited inducement and encouragement of such, but for another
reason In that case," the district court had enjoined, inter alza, the
distribution of handbills to employees at a brewery which advertised
in the newspaper published by the company with which the union had
its dispute On appeal, the union contended that the handbills were
privileged publication of its strike and not inducement of a secondary
work stoppage The First Circuit," however, found "ample evidence"
in the statement in the handbill directed at the employees of the brew-
ery "We are asking you to insist with Corona [the biewery] so that it
doesn't advertise in El Imparcsal [the newspaper]," which it charac-
terized as at best "only thinly veiled encouragement of strike
action by Corona's employees," to support the injunction against the
handbillmg

b Refusal To Refer Workers
Under the terms of the ban on secondary boycotts contained in the

act prior to its amendment in 1959 it had been held by the Board and
accepted by the courts 2° that a refusal to furnish workers to a second-
ary employer to compel the latter to cease using the products of or
doing business with another person was not prohibited This con-
clusion was predicated on the language in the act which prohibited
only the inducement of "employees" to engage in a "concerted refusal
in the course of their employment" In the view of the Board and

23Referring to sec 8(a) (1) and 8(b),(1) (A) See NLRB v Drsters, Chauffeurs, and
Helper., Local 689 (Carts. Brothers), 362 II S 274

24 	 v Local 901, International Brotherhood of Teamsters (Edstortal El imparetal,
lac), Oct 10. 1960 (No 249-60, DC PR)

Local 901, Intenattonal Brotherhood of Teamsters v Compton (Edttorial El Imparesai,
lac). 291 11. 2d 793 (C A 1)

20 See Johet Contractors' Assn, 90 NLRB 542, OM Joliet Connectors' A8811 v NLRB,
202F 2d006 (CA 7)
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the courts, the act contemplated the disruption of an established em-
ployment relationship and since the employment status had not been
established, a refusal to furnish workers could not violate the act At
the adoption of the 1959 amendments, it was indicated that this kind of
pressure was being prohibited by the inclusion of the new ban against
coercion and restraint of secondary employe's 27

This question arose in two cases in fiscal 1961 In the Martin Com-
pany case,28 Martin subcontracted the installation of certain cable to an
employer who had a contract with the union requiring it to furnish
necessary workers on demand Because the cable had been fabricated
by Martin with employees represented by another labor organization,
the union, among other things, refused to furnish workers to the sub-
contractor for the performance of its contract with Mai tin Without
discussing the impact of the aforesaid amendment, the court found
that the union's refusal to furnish workers, as well as its other conduct,
violated the amended act and expressly enjoined the union from con-
tinuing to withhold requested workers from the subcontractor 22

In Harbor Commisszoner8 3° it was contended that there was no vio-
lation when longshoremen refused to accept employment to unload a
ship Without discussing the new prohibition against restraint and
coercion of secondary employers, the court found that the longshore-
men's refusal to work was in the "course of their employment." In
leaching this conclusion and gianting the injunctive relief sought,
the district court noted that the "implication" of the union's contract
with the secondary employer "obligated" longshoremen to unload the
ship and that the latter "customarily" did so Relying on other cases,31
the court distinguished the Joliet Contractors' case, above, and found
"reasonable cause to believe that a sufficient employment ielationship
existed at the time when the longshoremen refused to discharge the
Pipnaki's cargo to bring the conduct of respondents under the ban of
Section 8(b) (4) (B) " An injunction was issued enjoining the re-
fusal to work

c Common Sims Picketing

In Middle South Broadcasting 32 the court found probable cause to
97 See Leg Hist of the Labor-Management Reporting and Disclosure Act of 1959, vol H.

'pp 1194(1) and 1581(1-2)
Bowe v Local 756, International Brotherhood of Electrical Workers (The Martin Co)

47 LRRM 2351 (DC S Fla )
29 Subsequently the Board found that the union's refusal to refer workers violated see

8(b) (4) (E) (B) of the act The Martin Company, 131 NLRB No 120
Santo., v International Longshoremen's Assn (Board of Harbor Commissioners), 188

F Supp 308
19. United Marine Division, Local 393, ILA (New York Shipping Assn ), 107 NLRB 686,

American Federation of Radio d Television Artists v Getreu (L B Wilson, Inc ), 258 F
2d698 (CA 6)

99 Phillsps v Local No 668. Radio d Television Engineers (Middle South Broadcasting
Co ), 192 F Supp 643 (D C E Tenn )
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believe that a union engaged in conduct proscribed by the secondary
boycott provisions when it picketed in front of neutral retail estab-
hshments because a mobile unit of a struck radio station was parked
in front of the establishments The court, in issuing the injunction,
pointed out that the "mobile unit would not be a substitute for the
studio and office headquarters of the station" and that by picketing
the latter, which were located in the center of town, the union "well
informed people of the area of [its] claim " In another case 34 an
injunction was also issued where the union picketed at a consti uction
site but did not picket at the primary employei's regular place of
business 7 blocks away where its employees checked in and out each
day In Lance Roofing ,35 however, an injunction against picketing
at a construction site was denied when it was established that the only
other place of business of the primary employer in the area was a
building "used only as a meeting place" foi the nine employees of the
primary employer working at the construction site but for no other,
business activities of the primary employer The court, in denying
the injunction, stated that "To hold otherwise on these facts is merely
to encourage employers to rent 'decoy' offices located away from opera-
tions which have resulted m labor disputes" In another case, Cleve-
land Construction, the court first denied injunctive relief against
common situs picketing because the primary employer's premises,
where his employees reported before going to work at the construction
site, weie located in a town other than that in which the construction
site was situated although within the geographical jurisdiction of the
union,38 but granted relief against the constiuction site picketing
when the primal y employer opened a temporary office in the same
town as the construction site and required his NN orkers to report daily
to the new location 37

In the Leonard Shaffer case,38 the union had a dispute with a dining
club which was having a new clubhouse built for it by independent
contractors During the construction work, the club continued to
operate at its old location, which the union was picketing, and none
of its employees worked at the new site Shortly before completion,
the union picketed the new clubhouse and shut down construction

33 Subsequent to the close of the fiscal year the Board decision issued finding no viola-
tion in this picketing See Middle South Broadcasting Co, 133 NLRB No 165

• Schauffie, v Local 670, United Association of Journeymen, etc (Allentown Supply
Corp ). 43 LRRM 2094 (DC E Pa)

33 Schouifier v Local SO, United Slate, Tile Composition Roofers, etc (Lance Roofing
Co ), 191 F Sum) 237 (D C Del )

• LeBus	 into itationai Brothel hood of Elect; teal Wolkeis, Local 861 (Cleveland Con-
struction Co ), 192 F Supp 485 (DC La )

LoBus v International Brotherhood of Elect, wal Workers, Local 861 (Elco Electric,
/c), May 4, 1961 (No 8266, DC La)

39 Schauifier v Hotel, Motel if Club Employees Union (Leonard Shaffer Co, Inc ), 47
LRRM 2947 (D C E Pa )
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work The court, under these en cumstanc,es, concluded that the
picketing at the new clubhouse was secondary and enjoined it 39

d. Primary Picketing Proviso

In the 1959 amendments, Congress mcorpoi ated a proviso to the
secondary boycott pi °visions stating that "nothing contained in this
clause (B) shall be constmed to make unlawful, where not otherwise
unlawful, any primary strike or primary picketing" In Baltimore
Contractors" the union contended that this proviso permitted it to
picket a general conti actor at a construction site to compel it to tenni-
nate a subcontract with a nonunion employer and abide by its agree-
ment to "subcontract work only to firms hiring union labor" Finding
that such picketing continued to be unlawful under the act (see below
for discussion of cases involving contracts of this nature in the con-
struction industry), the court, citing the House Conference Report
on the 1959 amendments,41 held that the pi oviso did not "change any-
thing" in respect to the "ban on secondary boycotts" As the Supreme
Court held in Local 761, International Union of Electrical, Radio ce
Machine Workers v NLRB (General Electric (Jo), 386 U S 667,
681, the proviso merely—

was directed against the feta that the removal of "concerted" from the
statute might be interpreted so that "the picketing at the factory violates sec-
tion 8(b) (4) (A) because the pickets induce the truck driver employed by the
trucker not to perform their usual services where an object is to compel the
trucking firm not to do business with the	 manufacturer during the strike"

e. "Ally" Defense
In several cases it was unsuccessfully aigued that a secondaly em-

ployer was an ally of the primary employer In El Iimparcial" the
union was engaged in a labor dispute with a newspaper publishing
company and had continuously picketed the primaiy employer's plant
Another newspaper company, occupying leased space at the primary
employer's pi emises, had a contract with the pumary employer
whereby the lattei printed its newspapei The union agieed to permit

se Later the Supreme Couit issued its decision in Local 761, International Union of
Electrical, Radio cE Machine Workers v NLRB (General Electric Cc), 366 US 667,
affirming the Board's conclusion that picketing of a manufacturing plant gate set apart
for the exclusive use of independent contractors during a dispute with the manufacturer
violated the secondary boycott provisions of the act

io LeBue v International Union of Operating Engincei .9, etc (Baltsmot e Contract°, 8,
Inc ), 188 P SuPP 392 (D CE La) Subsequently the union consented to a Board order
permanently enjoining its conduct Baltimore Contractors, Inc, Case No 15—CC-124

"HR No 1147, 86th Cong. 1st Seas, p 38, Leg Hist of the Labor Management
Reporting and Disclosure Act of 1959, vol L p 942

42 Compton v Local 901, International Brotherhood of Teamsters, etc (Editorial El
/mparcsal, Ino ), October 10, 1960 (No 249-60, DC PR)
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the secondary employer's employees to cross the picket line only if
the secondary employer agreed to cease having its newspaper printed
by the primary employer The district court found reasonable cause
to believe that the union's conduct violated the secondary boycott pro-
visions of the act and issued an injunction predicated on this and other
findings of unlawful secondary activities On appeal it was contended
that the affairs of the primary and secondary employers were "so
mtertwmed” that the secondary employer was not a "neutral" to the
dispute with the primary employer, but on the contrary the two were
"co-employers," or at least "allies," and the secondary employer there-
fore was deprived of the protection of the secondary boycott section
The First Circuit 43 rejected the contention and sustained the injunc-
tion, finding from the "undisputed facts" that the two employers were
"separate and distinct corporations without any common ownership
or control," that their "only relationship was under the contract" pro-
viding for the primary employer's printing of the secondary employ-
er's newspaper, that the secondary employer "was not performing
'struck work'" for the primary employer, and tltat their businesses
were not "so integrated or intertwined operationally" as to deprive
the secondary employer of the act's protection The court also re-
jected the argument that "the fact that [the secondary] employees par-
ticipated in the work of bundling [the secondary employer's] papers
after they were delivered by [the primary employees] to [the pri-
mary employer's] mailing room" altered the situation, noting that
the "plain intent" of section 8(b) (4) (B) "is to prohibit conduct aimed
at terminating the very sort of business relationship mhich existed
here"

In another case," the union had a dispute with a manufacturing
company The manufacturer leased one entire warehouse and part
of another, both located off the manufacturer's premises, where the
manufacturer stored supplies and finished products The warehouses
were operated by other companies which, pursuant to contract, per-
formed required services for the manufacturer at the warehouses
The union, contending that the warehouse operators m are "allies" of
the manufacturer, extended its picketing to the warehouses The court,
however, found that The warehouses were in the "actual control"
of the warehouse operators who had "no interest" in the manufacturer,
the warehouse employees were "lured, fired, paid and controlled in the
details of their performance" by the warehouse operators, "no em-
ployees of [the manufacturer were] on the premises of either ware-

4' Local 901, International Brotherhood of Teamstere v Compton (Editorial El rinpar-
cial, /o), 291 F 2d 793 (C A 1)

44 Vincent v Local 516, United Plant Goat d Workere (Hewitt Robins, Inc ), 47 LRRM
2695 (DC WNY)



194 Twenty-sixth Annual Report of the National Labor Relations Board

house, except on infrequent occasions when a representative of [the
manufacturer] may visit a warehouse to inspect merchandise or for
some similar reason not connected with the management or control
of the warehouses", the manufacturer had "no right of entry into
either" warehouse; and the warehouse operators were paid "at fixed
contract rates for services performed" which rates were not shown to
be "any less than would be appropriate to result in a reasonable profit
to each warehouse company" From these findings, the court con-
cluded that "neither warehouse company is an ally" of the manufac-
turer and that there was ieasonable cause to believe the picketing
at the warehouses violated the secondary boycott section Accord-
ingly, it enjoined the warehouse picketing

In Publishers' Assn of New York City 45 the union had a dispute
with the company which printed certain Sunday supplements for the
New York Herald Tribune, the New York Mirioi, and the New Yolk
Journal American After the union called a strike at the punting
company, it instructed its members employed at the newspaper plants
not to perform their duties of inserting the Sunday supplements from
the printing company in the Sunday newspapers published by their
employers In defense, the union claimed that the supplements were
"struck work" which it lawfully could order its members at the
newspaper plants not to handle The court rejected the contention
and found that the union action was the "type of conduct which
Congress intended to eliminate" as a secondary boycott under the
act The refusal to work on the supplements at the newspaper plants
was enjoined "

2. "Hot Cargo" Clause Situations and Strikes To Obtain "Hot
Cargo" Clauses

Section 8(e) of the act, added m 1959, makes it an unfair labor
practice for a labor organization and an employer to enter into a
contract or agreement, either express or implied, whereby the employer
ceases or agrees to cease handling, using, selling, tiansporting, or
otherwise dealing in any of the pi oducts of any other employer or
to cease doing business with any other pei son, and declai es that any
contract containing such provisions shall be void The section
exempts, however, certain such agreements in the construction and
clothing industries Section 8(b) (4) (A) of the act was amended
at the same time to make it an unfair labor practice to strike ix

Saynard v New York Mailers Union No 0, etc (The Publishers' Assn of New Yea
City), 191 F Supp 880 (D C SNY) Accord 180 NLRB No 19

44 See NLRB v Business Machine et Office Appliance Mechanics Conference Board, etc
(Royal Typewriter Co). 288 F 2d 553 (C A 2) , !Jowls v Metropolitan Federation of
Architects, etc (Project Engineering Co ), 75 F Supp 672 (DC NY), for discussion
of the kind of "struck" or "farmed out" work a union may lawfully refuse to handle



Injunction Litigation	 195

exert other pressure on an employer to compel him to enter into an
agreement in 'cation of section 8(e) In fiscal 1961, the district
courts were called upon in a number of cases to construe these
provisions

In Greater St Louts Automotive Trimmers ce Upholsterers Assn*?
the union and certain automobile dealers had, plior to the 1959
amendments, entered into contracts which provided that whenever
a dealer found it "feasible to send work out preference will be
given to such shops or subcontractors having contracts with the
Umon " In the summer of 1960, the union demanded that the
automobile dealers comply with their contractual agreement to give
preference to union shops in respect to certain work being conti acted
out As a result, some of the dealers ceased contracting out work
to firms which did not have contracts with the union The court,
finding reasonable cause to believe that section 8(e) prohibited this
type of agreement, and that the union would continue to insist that it
be complied with, granted an injunction restraining the union from
seeking adherence to the agreement or any other similar agreement
violative of section 8(e)

In Drive-Thru 48 the union demanded that a milk processor, whose
drivers the union represented, cease selling milk for iesale to a
custom& at the processor's plant, and require such customer to pur-
chase milk on a basis of delivery at the customer's place of business
by the processoi's drivels To enforce its demand, the union induced
its members not to load the customer's trucks at the processor's dock
As a result, the processot ceased doing business with the customer
except under the conditions demanded by the union The court, find-
ing reasonable cause to believe that the processor had entered into
an "implied" agreement with the union and that the agreement vid-
lated section 8(e), enjoined the union from enforcing the "implied"
agreement or from engaging in coercive conduct to obtain any other
cimilar agreement violative of section 8(e)

In Edna Coal" the court found reasonable cause to believe that
the union, by picketing a coal mine to compel it to agree to cease
using the services of a nonunion trucker, was employing proscribed
conduct under section 8(b) (4) (A) to compel the mine to enter into
an agreement prohibited by section 8(e) and enjoined the picketing
of the mine 50

• Cosentino v Automotive, Petroleum d Allied Induetries Employeee Union (Greater
St Louie Automotive Amin), 47 LRRM 2492 (DC E Mo ) Accord 134 NLRB Nos 138
and 139

" Car/son v Milk Wagon Drivers d Dairy Dinployeeie Union (Drivc-Thru Dairy, Inc ),
48 LRRM 2316 (D C E Ito)

• Waera v Distract 15, United Mine Wei Lem etc (Edna Goal Co ), 47 LRRM 2417
(DC Cob)

50 Subsequent to the close of the fiscal year, the Board dismissed the complaint herein
for insufficient evidence of union responsibility for the picketing Edna Coal Company,
132 NLRB No 42

616401-62-14
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In s number of cases injunctions were sought to restrain picketing
to obtain or to enforce an agteement concerning on-the-site subcon-
tracting in the construction industry 51 In Sherwood Construction 82

and Ford, Bacon and Davis" the union picketed genei al contractors
m the building and construction industry for agreements which would
require the general contractors to subcontract only to employers who
agreed to abide by the terms of the master agreement Finding rea-
sonable cause to believe that picketing for such an object violated
both subsections (A) and (B) of section 8(b) (4), the courts in these
cases enjoined the picketing under both sections 54

In several other case, however, the district courts, while finding that
a strike to obtain or enforce a clause restricting subcontracting of
on-the-jobsite woik violated section 8(b) (4) (B), refused to find that
a strike or picketing to obtain such a clause violated section
8(b) (4) (A) In Colson & Stevens 55 the court, rejecting the aigu-
ment that section 8(e) "merely sanctioned voluntary agreements into
a 'Hot Cargo' agreement in the construction industry, but did not
lift the ban on coercive measuies designed to force such a stipulation
from an employer," held that "Congress, when enacting [section
8(b) (4)1(A) intended to prosei [be only those agi eements which
were prohibited by subsection (e)" and that the latter subsection
"expressly excepts from the scope of its prohibitions those building
and construction contracts" of the foiegoing natui e Noting, how-
ever, that the 1959 amendments "did not intend to change the i ule"
iegarding secondary boycotts, and that since picketing to obtain such
an agreement prior to the amendments violated the secondary boycott
section, it continued aftei the amendments to violate the section
Taking note of cases holding that a union cannot strike to enforce
observance of the terms of such a contract," the court further held
that "Since picketing to enforce the provisions of such an agreement
is prohibited by the Act, it naturally follows that picketing to obtain

'3 A proviso to sec 8(e) specifies "That nothing in this subsection (e) shall spply to
an agreement between .1. labor organization and an employer in the construction industry
relating to the contracting or subcontracting of N%ork to be done at the site of the
construction 	 Yr

52 Sperry Local 101, International Union of Operating Engineers (Sherwood Construc-
tion Co ), 47 LRRM 2481 (DC Kans )

LeBus v Building d Construction Trades Council (Ford, Bacon d Da ins), 180 F Supp
109 (D C NV La )

54 Subsequently the Board's case was closed upon the union's compliance with the trial
examiner's intermediate report finding a 1,1olation of the act Ford, Bacon t Davis, Case
No 15—CC-121

55 Kennedy v Construction, Production ii Maintenance Laborers' Union, etc (Colson d
Stevens Construction Co , 48 LRRM 2791 (D C Ariz )

"Local 1970, United Brotherhood of Carpenters, etc v NLRB (Sand Door it Plywood
Co ), 357 U S 93 N L R I? Bongo? Building Tiadev Council (Davison Construction Co ),
278F 2d287 (C A 1)
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such an agreement would likewise be prohibited" For similar
leasoning see Baltimore Contractors 57 and Binnings Coszetruction 58

3. Forcing an Employer or Self-Employed Person To Join a
Labor Organization

In McCourt Construction Co" the union demanded that the self-
employed trucker become a member of the union When he refused,
the union visited two building contractois who were utilizing the
services of the trucker and threatened to cause trouble and to picket
them if they continued to do business with the trucker As a conse-
quence, the two contractors canceled their trucking agieements with
the trucker The court issued an injunction against these thi eats
finding them a violation of section 8(b) (4) (n) (A) which proscribes
threats, coercion, and restraint to force a self-employed person to
join a labor organization or an employei association °° In Johns
Bargain Stores" the court granted an injunction where the union
attempted to compel a self-employed person providing floor-cleaning
and waxing services for a chain of variety stoles to join the union 8-

In John Reich" the court denied an injunction because it concluded
that the individual the union was insisting iemain a member of the
union was an employee and not a pai bier in his father's business

4. Jurisdictional Dispute Situations

Injunctions were granted in 18 cases involving jurisdictional dis-
putes-11 relating to conflicting claims to the assignment of work in
the building and construction industry, 64 3 relating to work dis-

57 LeBiss v International Union of Operating Engine°, 8 (Baltimore Contractors, Inc)
188 P Supp 892 (DC E La) Subsequently the union consented to a Board order
peimanently enjoining its conduct Baltimore Contractors, Inc , Case No 154—CC-124

36 LeSue v Local 60, Dusted Association of JOUi neuman, etc (Blatt:Aga Oonatruetton
Co ), 193 F Supp 392 (D C E La )

Putico v Local 348, Intel national B p otherhood of Teamstei a, etc (McOottit Comb na-
tion Co ) 1, 47 LRRM 2096 (D C N Ohio)

a° Subsequent to the close of the fiscal year, the Board issued its decision holding that
the union's conduct violated the act McCourt Construction Co • 132 NLRB No 99

Kaynard v Building Service Maintenance s Miscellaneous Erni:Sol/en (Johns Bat gain
Storm; Corp ), May 2,1961 (No (i1 C 279, DC EN Y)

°2 Subsequently the Bo ird pioceediiig n is settled by consent Board order providing foi
a court decree

63 Praker v Brotherhood of Paintera, Deco; atom a d Papeiliangei a (John Reich Painting
,C Decorating Go), October 20, MO (No 2519, DC S Ohio) Contra 136 NLRB No 11

" Shore v Local 66, International Union of Operating Engineers (Frank Badolato
Son), 47 LRRM 2685 (DC W Pa ) , Wawa v Cat pent& s District Council (Brown-Schrep-
Jarman it Go), May 19, 1961 (No 7146, D C E Cob) , Roumell v Port Huron Building
& Construction Trades Council (Port Hui on Sulphite d Paper 00), June 2, 1961 (No
21278, D C E Mich ) , Kagnard v Metallic Lathers and Reinforced Concrete Steel Workers
Union (Pm efabi icated Concrete), 186 F Supp 320 (D CENY), Bowe v Local No 272,
International Association of Bridge, Structural and Ornamental Iron Workers (Erectors
of Florida, /c), August 19, 1960 (No 10180—M, DC S Fla ) , McLeod v Local No 46,
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putes in the maritime industry, 65 2 relating to conflicting work claims
in the newspapet publishing industry, a° and 1 each relating to dis-
puted work in the theatrical 67 and trucking industries 65

In the Northern Metal case, above, the company loaded vehicles of
various kinds aboard vessels for shipment overseas By agieement,
the company had assigned the movement of the vehicles to the crane
at shipside to 7 of its own employees, who belonged to one union, and
had assigned the remainder of the loading work to 15 membeis of
respondent union, a stevedoring local After working a numbet of
years under this turangement, the stevedoring union demanded the
movement of the vehicles to slupside This would have required the
employment of a 22-man stevedoring gang instead of the 15-man being
used When respondent's demand was not acquiesced in, respondent,
relying on a provision in its contract which provided that the loading
of general cargo iequired a gang of 22 men, refused to furnish gangs of
15 men as it had previously for the loading of the vehicles The dis-
t' ict court found reasonable cause to believe that respondent's insist-
ence on the employment of 22-man gangs rather than 15-man gangs
was in furtherance of its demand for the shoreside work assigned to
the members of the other union and that a jurisdictional dispute within
the meaning of section 8(b) (4) (D) existed Finding injunctive
elief appi opi late, the cout t enjoined iespondent On appeal, respond-

dent contended that it was entitled pursuant to its contract and a
grievance pi ocedui e thereunder to insist on the employment of 22-man
gangs The Third Circuit 69 sustained the injunction, holding that
respondent's insistence on the employment of 22-man gangs under the
circumstances clemly established reasonable cause to believe that
respondent union was demanding the work assigned to the other union
Wood, Wire and Metal Lathers International Union (Precrete, Inc ), June 112, 1961 (No
61 C 400, DCENY), Coeentsno v Local 553, United Association of Journeymen, etc
(Blinots Power Co), 46 LERM 2992 (DC S Ill ) , Hendrix v Local 101, International
Union of Operating Engineers (Ets-Hoktn et Galvan, Inc ), 47 LERM 2132 (D C Kans )
Ounce v Local No 825, International Union of Operating Engineers (Mechanical Con-
tutelars Assn of hew Jel s py) August 11, 1960 (No 653-60 DCNT ), Cuneo v Local
825 International Union of Operating Engineers (Nichols Electric Co), June 15, 1961
(No 435-01, DCN T) Pencil° v Local 5, United Association of Journeymen, etc
(Arthur Venners Co ), 46 'ARM 2740 (D CD C)

85 Schauffier v Local 1291, International Longshoremen's Assn (Northern Metal Co ),
188 F Rupp 203 (DC E Pa h aflci 292 F 2d 182 (C A 3)1 Kennedy v Maritime Trades
Department, Southern California Ports Council (Todd Shipyards Corp ), June 7, 1961
(No 596-61—K, D C S Calif ) , Graham v International Longshoremen's d Warehouse
men's Union Local he 19 (J Duane Vance), November 16, 1960 (No 5150, DC W Wash )

86 McLeod v Newspapei it Mail Deliverers Union, etc (New Foil, Times Co ), November
4, 1960 (No 60 Civil 4027, DCSNY), Kennedy v International Typographical Union
(ffillbro Newepape, Printing	 ), October 4, 1900 (No 1095-60—T, DC S Calif)

67 Cosentino v International Alliance of Theatrical, Stage Employees it Motion Picture
Machine Operators (Globe-Democrat Publishing Co ), 48 LERM 2221 (DC D Mo )

Kaynard v Highway it Local Moto, Freight Drivers, Dockmen if Helper., (Arbogast
if Bastian, Inc ) October 28, 1960 (No 60 Cll. 11 3941, DCSNY)

to) Schaufflet	 Local 1291, International Longshoremen's Assn (Northern Metal Co).
292 F 2d 182
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and that the contention it was entitled under its contract and the griev-
ance procedure to insist upon the work was a question for determi-
nation by the Board in its proceedings rather than by the couit in the
section 10(1) proceeding

In Marshall Montenwnce," the Second Circuit affirmed the injunc-
tion of the district comt against picketing and handbilling to force an
employer to assign certain welding work to members of the union
rather than to the employees own employees who were not members
of any union In doing so, the court of appeals expressly held that
section 8(b) (4) (D) is not limited to disputes between two unions over
the assignment of work but rather is broad enough to cover coercive
activity by a union to obtain an assignment of work to its members, to
the exclusion of other workers, regardless of whether the employees
sought to be replaced are union membeis or nonunion employees

In V enneri, above, the respondent union, among other tlungs, refused
to refer or furnish orkers to a subcontractor, pursuant to its agree-
ment, to force the general contractor to contract out certain work to a
subcontractor that employed membeis of respondent rather than to
perform the work with members of another union to whom it had been
assigned The court, finding reasonable cause to beheve that both
the conduct and the object violated section 8(b) (4) (D), issued an
injunction enjoining, inter alia, the refusal to refer workers

Similarly, in Minim Power, above, an injunction was issued when
a utility company using its own employees to lay pipes for a gasline
was picketed by a union desiring the work for its own members The
union sought the assignment of the work through a demand that it be
subconti acted, iather than through a demand that the utility company
assign the IN ork direct to its members

In Prefabricated Concrete, above, the lespondent union demanded
that the work of cutting, bending, and insetting metal bars used in
making prestressed concrete products be assigned to its members
Subsequently, another union was certified by the Board as the lepre-
sentative of the employees doing this work The respondent union
thereafter picketed the employer's plant with signs addressed to the
public stating that the company's employees were engaged in "work
normally performed" by the respondent union at wages below prevail-
ing rates The picketing stopped deliveries to the plant An iniunc-
ton was granted, the court finding from the foregoing reasonable
cause to believe that the objective of the union's picketing after the
election was to force the assignment of the work in question to respond-
ent union's members The court enjoined all picketing for the object

.to Vincent v Steanfitters Local Union 395 etc (Marshall Maintenance), 288 F 2d 276
(CA 2)
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declared unlawful in section 8(b) (4) (D), including picketing when
employees were not working at the plant, holding that the proviso
which permits certain kinds of primary picketing 71 does not apply in
a section 8(b) (4) (D) case 72

In the DuPont case," the company s consti notion department was
engaged in construction work at one of its plants The company
had, in the past, both subcontracted out sheet metal work to subcon-
tractors who employed respondent union's members and performed
it with employees it hired direct who weie not members of respondent
union The union picketed the construction project to force the
company to subcontract sheet metal work on the instant job to a
subcontractor who had a contract with it The court, finding that
the company had iefused to subcontract the work because of the
union's travel pay demands, held that section 8(b) (4) (D) was map-
plicable In reaching this conclusion, the court construed the Su-
preme Court's decision in the CBS case 74 to hold that sections 8(b)
(4) (D) and 10(k) related solely to situations in which an employer
is caught in the middle between conflicting jurisdiction demands of
two groups Finding only a dispute between the company and the
iespondent union, the court denied injunctive relief on the ground
that the controversy was not covered by 8(b) (4) (D)

' 5 Recognition and Organization Picketing

Section 8(b) (7), added to the act by the 1959 amendments, declares
certain recognition or organization picketing by a union which is
not currently certiNd as the representative of the employees involved
to be an unfair laboi practice Subparagraph (A) of the section
states that such picketing is prohibited when another union has been
lawfully iecognized by the employer as the representative of the
employees involved and the Board is prohibited from conducting
an election because of its contract-bar rule Subparagraph (B) pro-
vides that such picketing is unlawful within 12 months following a
valid election, during which period the Boaid is prohibited by virtue
of section 9(c) (3) from holding a further election Subparagraph
(C) —which applies to those situations in which the Board is free
at the time to conduct an election—states that such picketing is pro-
hibited after a reasonable period of time, not to exceed 30 days, unless
a petition has been filed with the Board for a resolution of the repre-

71 See above, p 192
72 See also McLeod v Local No 46, Wood, Wire d Metal Lathers etc (Precrete, lac),

48 LRRM 2689 (D C ENY) a similar case where an Inpinction was granted
-11 Penedlo v Local Union No 59, Sheet Metal Workers (B I DuPont de Nemours C Co ),

48 LRAM 2495 (DC Del ).
"NLRB v Radio ci Television Broadcast Engineers Union Local 1212 (Columbia

Broadcasting System), 364 US 573
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sentation question by the holding of a Board-conducted election A
ploy's°, however, exempts h.= the proscuption of this subpalagiaph
picketing "for the purpose of truthfully advising the public" that the
employer does not employ members of or have a contract with the
union, unless an effect of such picketing is to cause employees of other
employe' s to ietuse to make pickups ot deli mies or perfoim °the"
sel vices Also, a ploy's° to section 10(1) prohibits the Board horn
seeking injunctive relief In a section 8(b) (7) case if a meritolious
charge has been filed alleging that the employer has dominated m.
interfered IN ith a litho" olganization in violation of section 8(a) (2)
of the act

a Constitutionality of the Section

In the Irving case,75 the union attacked the restrictions set forth in
the section as an unconstitutional infiingement of the light of free
speech gualanteed In the first amendment The corn t, i elying
Supreme Court decisions upholding the constitutional authmity of
Congress to regulate picketing which is for the purpose of defeating
a "valid public policy," rejected the union's contention, stating that
"Congress 	 can constitutionally enjoin peaceful picketing aimed
at preventing effectuation of that policy" The decision was affirmed
on appeal to the Fourth Cncuit 76 Likewise, the court in the Islander
case 77 held that it "cannot be questioned that the Congress could cm.-
tail lawfully certain types, oi all picketing under ceitain circum-
stances," citing Supreme Coui t decisions

b An Object of Recognition or Organization

Section 8(b) (7) restricts picketing which has "an object of lecci-
mtion or organization" In a number of cases the unions have con-
tended that their picketing is for some purpose other than organization
or recognition In those cases where the court found, however, that
"an" object of the picketing also nos recognition or organization, it
enjoined the picketing In Baronet 78 the First Circuit sustained the
injunction of the district court finding that "an object" of the picket-
ing was lecognition, even though another object was to piotest certain
layoffs As the Fn si, en cult stated, "The statute does not eqini e that
the sole object" be iecognition ca. organization 78

7- Potato	 Retail Stole Employees Local Union No 692 (livin g, Inc ), 188 F SuPP
192 (DC Md )

'287F 2d509 (CA 4)
77 .1renttedy v Los Angeles Joint Ezecutsve Board of Hotel tE Restaurant Employees

(The Islander), 192 F Supp 339 (DC S Calif )
" Local 846 Intel national Leathc, Goods Union v Compton (Baronet of Pum to Rico),

202F 2d ..113 (CA 1)
" Subsequent to the close of the fiscal ye tr the Board issued its decision finding tint

an object was recognition Bat onet of Puet to Rico, Inc , 133 NLRB No 160
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c. Effect of Alleged Unfair Labor Practice by Employer

In Ch,arlze's Car Wash, 8° the respondent union argued that mjunc-
twe relief should not be granted because the employer had committed
an unfair labor practice under section 8(a) (1) by threatening to lay
off an employee Noting that the only restriction m section 10(1)
against application for an injunction in a section 8(b) (7) situation is
the filing of a meritorious charge alleging that the employer had
dominated 0" supported a labor organization in violation of section
8(a) (2) of the act, the court 'ejected the assei Lon, stating, "One of
the major purposes of the section alien mg injunctive relief, protec-
tion of the public interest requiring unobst" uctecl flow of interstate
commerce, would be nullified by an interpretation which would allow
as a defense to injunction any charge against the employer, particu-
larly an unified charge, which comes within the Board's jurisdiction"

d Picketing Where Another Union Is the Contractual Representative

In fiscal 1961, only one case reached the district courts under the
ban of section 8(b) (7) (A) against organization or recognition picket-
ing where another union, which had been lawfully recognized, had a
contract with the employer that barred an election In that case,
Associated General Contractor8,81 the employer association, on behalf
of its employer-members, had recognized a district council of the
laborers' union for many years Collective-bargaining contracts in
effect between the employers and the laborers' union covered all em-
ployees performing laborers' work, mcluding "tunnel construction
employees" Without challenging the validity of the recognition of
the laborers' =ion 'or the existence of the contract with that union
which covered the employees involved and barred the holding of an
election, the respondent union threatened to, and did, picket the em-
ployers' projects to secure recognition as the representative of the
employers' tunnel workers The court, entering prelimmary findings
that there was I eason able cause to believe that respondent union's
picketing violated section 8(b) (7) (A), issued a temporary restrain-
ing order enjoining the picketing Subsequently, the temporary re-
straining ordel was continued upon consent of respondent union

e Picketing Within 12 Months of Election

Subpai agraph (B) of section 8(b) (7) bans lecognition or organi-
zation picketing within 12 months following a validly conducted

80 Cosentino v Local 618., Automotive, Petroleum ct Alliea Industries Employees Union
(Claarticea Oar Wash), 47 LRRM 2309 (DC E Mo )

al Hoffman v Tunnel d Rock Worker a (Aasoesated Gencral Cont, actors), May 23, 1961
(No 8299, DC N Calif)



Injunction Litigation	 203

Board election In most cases under this subsection, the union con-
tended that its postelection picketing was for a ieason other than
ecognition or oiganization For example, in Irvin 9,82 aftei losing
a Board election under the expedited procedures of subsection (C)
(see below, p 205), the union wrote the employer that it was no longer
picketing for recognition and "will not accept recognition until the
majority of the employees indicate their desire to be represented by
our Union," but that it intended to continue picketing to publicize the
employer s unfair litho' practices—which had been settled with the
approval of the union prior to the election—and the fact that its em-
ployees were not represented by respondent Thereafter the union
changed its picket signs to appeal to the public to withhold pationage
from the employees because "This is a Non Union Stole Irvins Op-
poses Unions for its Employees" No reference was made to any
alleged unfair labor practices The union's business agent admitted
that in order to seem e removal of the pickets the employer would
have to afford the union an opportunity to "address the employees"
The court, "from the totality of its conduct" befoi e Ad after the elec-
tion, rejected the contention that the union picketing after the election
was in protest of the employei's unfair labor pi actices and concluded
that it continued to have a iecognition or organization objective and
enjoined it as violative of section 8(b) (7) (B) On appeal the Foul th
Circuit 83 sustained the injunction and the district court's findings
iegardmg object In doing so, the court of appeals especially noted
that the picket signs made no reference to unfair laboi practices by the
employer, "It only told readers that the Union had not been recognized,
which is the purpose the court found the picketing to serve"

In Bachman Furniture," in a, similar factual situation, the coui t
issued an injunction where the union picketed after the election with
signs stating that "Bachman's Admit Unfair Labor Practices" and
"Unfair Labor Practices Violate Fedei al Law ," although the em-
ployer's alleged unfair labor practices had been settled with the union's
approval Reciting the evidence indicating the union's active
interest in recognition up to the time of the picketing and its failure
to picket in protest of the alleged unfair labor practices when they
occurred 2 months before, the court stated, "If pal tics ale to be judged
merely by their professions independently of the totality of their
actions, the goal of the Congiess that there be a period of fieeclom
from organizational picketing after a 1 alid election will never be
achieved"

M Pena° v Retail Store Employes Local Union No 692	 ow+ Inc), 185 F Sti pp 192
(DC Md ) Accord 134 NLRB No 51

287 F 2d509
84 Cavera V Teamsters "General" Local No 200 etc (Buchman Furniture), 183	 Supp

184 (D CE WI.) Contra 134 NLRB No 54
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In the Islander camp the union, after losing an election, continued
to picket with a new sign addressed to the public and stating that the
employer "Does Not Have a Contract With" the union, claiming that
the "type of picketing had changed from organizational and recog-
nitional to informational" Stating that the "proviso contained in
Subdivision 7(C) but confirms the fact that the Congress must have
thought that what is called 'informational picketing' is forbidden,"
because "if it was not the exception was not necessary," and noting
that it was "doubtful that to anyone the new sign would carry any
different meaning than the sign carried in the pre-election picket-
ing," and taking into account the union's persistent quest for recogni-
tion up to the change in the picket sign, the court found reasonable
cause to believe that the postelection picketing violated section 8(b)
(7) (B) and issued an injunction

In Woodward Motors 8° the court reached a similar result and
issued an injunction in respect to so-called proviso picketing (see
below, p 206) that followed close on the heels of an orgamzational
drive and a lost election, stating that it "would be naive to conclude
that [the union's] sole object was to inform the public under the
circumstances shown here" See also Blinstrub," where the court also
found reasonable cause to believe that picketing after a lost election
violated the act and enjoined it

In II ested,88 however, the court refused to enjoin picketing with a
proviso sign which began a month and a half after an election in
which the union had filed a disclaimer of interest The court, hold-
ing that the existe4.ce of an organizational or recogmtional objective
before the election does not preclude a union from engaging in lawful
activity at a future time, concluded that the evidence of the union's
conduct since its disclaimer was "insufficient to show a reasonably
immediate object of forcing or requiring recognition or organization"
Even though "the case is not entirely free from doubt," the court con-
cluded that the evidence was insufficient "to justify the issuance of
an injunction"

f Other Organization and Recognition Picketing

Subparagiaph (C) of section 8(b) (7) prohibits other recognition
oi organization picketing for more than a reasonable period of time,

85 Kennedy v Los Angeles Joint Executive Board of Hotel 5 Restaurant Employees (The
Islander), 192 F Bugg 339 (D C S Calif)

el Vincent v Local 182, Intonational Brothc hood of Teamsters (Woodward Motors),
Wirch 1, 1901, (No 8481, DC N NY) Accord 135 NLRB No 90

87 Greene v Local Joint Executive Boat d of Boston, Hotel d Restaurant Employees'
Union (Blinstrub's Village d Grille, Inc ), 47 LRRM (D C Mass )

Se Graham v Retasl Clerks International Association, Local No 57 (Flested Stoics Co ),
188 F Sum) 847 (DC Mont )
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not to exceed 30 days, without the filing of a petition for a Board
election This subparagraph is intended to regulate such picketing
where then is no lawfully recognized union holding a contract which
would bar an election, or where there has been no election within the
preceding 12 months, in either of these two situations such picketing
is not permitted for any period Where a timely petition is filed,
subparagraph (C) provides for an expedited election ° A proviso
specifies, however, that under this subparagraph picketing "for the
purpose" of advising the public that the employer "does not employ
members of, oi have a contract with," the union is not prohibited
unless it stops deliveries or causes a secondary work stoppage 9°

(1) Reasonable Period of Time Which Picketing May Continue Without Filing of
Election Petition

The subpaiagi aph specifies that the petition for an election to
qualify as a bar to an unfair labor practice proceeding must be
"filed within a reasonable period of time not to eveed thirty days
nom the commencement of such picketing" In Baronet °I the First
Circuit affirmed the district court's injunction where application for
the relief was made pi ior to the expiration of the 30 days In reach-
ing this result, the corn t of appeals pointed out that "the picketing
was accompanied by &solder, confusion and violence, and that on
occasion an effect of the picketing was to prevent deliveries," and that,
in any event, the injunction was not issued until more than 30 days
after commencement of the picketing 92 In Colson & Stevens 93 two
unions picketed construction pi ojects of the employer at different
times, each time for less than 30 days Concluding that there was
"reasonable cause to believe that the [two unions] were acting jointly
and in concert with and in support of each other's demands," the court
found that the picketing had "exceeded the thirty days allowed"
under the subsection and enjoined both unions from further picketing
of the projects for an object pi oscribed by the section

so The election provisions were considered in Graham v Retail Clerks International Asao
elation, Local No 57 (Heated Stores Co ) above

go The proviso in full states
"Provided further, That nothing in this subparagraph (C) shall be construed to prohibit

any picketing or other publicity for the purpose of truthfully advising the public (includ-
ing consumers) that an employei does not employ membeis of, or have a contract with, a
labor organization, unless an effect of such picketing is to induce any individual employed
by any other person, in the course of his employment, not to pick up, deliver or transport
anj goods or not to perform any services"

Si Local 346, International Leather Goods Union v Compton (Bat onet of Puerto Rico),
292F 2d313 (CA 1)

02 Subsequent to the close of the fiscal year the Board issued its decision finding that an
object was recognition Baronet of Puerto Rico, lac, 133 NLRB No 162

03 Kennedy'. Construction, Production it Maintenance Laborers' Union (Colson ce Stevens
Consttuction Co ), June 6, 1961 (No 3563—Phz, DC Ariz )
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(2) Necessity for Filing of Election Petition

In Goldleaf 84 the union contended that it was picketing to compel
ecognition for a single employee of the employer and that, since it

is established Board policy not to conduct an election in a one-man
unit, it would have been futile to file a petition for an election This
being so, the union argued, it was relieved of the necessity of filing
a petition under subsection (C) Fmding no exception in the subsec-
tion for the omission to file an election petition in such circumstances,
the court enjoined the picketing m Inch had continued for more than
30 days °5

(3) Accretion to the Bargaining Unit as a Defense to Picketing

In Best Markets °° the union, which had picketed for more than
30 days without filing an election petition, claimed that it was picket-
ing to compel the employer to blanket the employees of stores acquired
from another chain into its bargaining unit under the terms of its
contract with the employer and, theiefore, that its picketing was
not for an object prohibited by the section The court, however,
found that the new stores, where another union nos recognized as
bargaining agent, continued after their acquisition to be operated as
a separate division under their former name, with no inter change
of employees with the stores within respondent's bargaining unit, and
that under Boaid cases they might be a separate appropriate unit
for bargaining purposes Concluding that the unit issue raised
"interesting legal questions" whicli "should be disposed of by the
Board, rather than by the court," and that under Boaid procedures
neither iespondeas contract nor the contract of the union at the ac-
quired stores foreclosed the filing of an election petition, the court
found reasonable cause to believe that the union's picketing was for
recognition as bargaining representative at the acquired stores, citing
cases,°7 and enjoined the picketmg

(4) Publicity Proviso

In some of the injunction cases during the fiscal year unions have
claimed that their picketing was exempted from the proscription
of section 8(b) (7) (C) by the second proviso (above, p 205), which
permits picketing for the purpose of advising the public that the

'McLeod v Local 456, Teamsters & Chauffeurs Union, IBT (Geddles/ Sales Corp ), 47
MIMI 2692 (DC SNY)

95 Subsequently the Board proceeding was terminated by entry of an order by the Board
upon the union's failure to file exception to the trial examiner's intermediate repo' t finding
a violation of the act Goldleaf Sales Corp, Case No 2—CP-81

I" Schou/71er v Local 1357, Retail Clerks International Assn (Best MarLete, lac), 48
LERM 2610 (DC E Pa)

99 111g , McLeod v National Mai ',time Unson (Motile-McCormack Linea, Inc) 157 F
Supp 691 (DC SNY)
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employer does not employ members of or have a conti act with the
union as long as the picketing does not cause a secondary stoppage

During fiscal 1960, the district couit in Stork Club 99 found that
when the unions, after a section 8(b) (7) (C) chat ge had been filed,
wrote the employer with& awing their requests for recognition and
changed their picket signs to asset t that the employer "Does Not Have
a Contract With" the unions and the employees "Do Not Enjoy Union
Wages, Hours and Woi king Conditions," they nonetheless continued
to have a recognition objective and that the picketing, therefore, vio-
lated section 8(b) (7) (C) On appeal dui mg fiscal 1961, the Second
Circuit ieversed the district court's conclusion that the disclaimei
letter was insufficient to clear the way foi proviso picketing but, be-
cause the picketing with the changed signs continued to stop deliveries,
remanded the case to the district court for the enti y of an order e-
straining the picketing only insofar as it affected deliveries 99 On a
subsequent appeal, the court modified the district court's order on ie-
mand so as to restrict the prohibition against picketikg to those houts

' hen it had been found that deliveries normally wet e made, but re-
tamed jurisdiction in the district court to modify the order "from time
to time as may be required in the interests of justice "1

In Charlie's Car Wash 2 the court rejected the contention that the
picketing was merely "informational" and found it was for "an object,
not merely an ultimate object either to foice or iequire accept-
ance by Charlie's of the union as a bargaining representatii e, or to
force or require organization of the employees," in view of prior
demands for a contract, evidence of current oiganizational activities,
and the "attempt made to discourage pickups and deliveries by meth-
ods beyond reliance on sympathy with the union" The picketing
was therefore enjoined

In several other cases,3 whei e the union's proviso picketing i e-
suited in the stoppages of pickups and deliveries by suppliers and
trucking companies at the employer's premises, the corn ts issued
injunctions finding that the picketing, by reason of this, was not
exempt from the prohibition of section 8(b) (7) (C) In Barker
Brothers,4 however, where the union had publicized that the picketing

98 31cLeo4 v Chefs, Cooka, Pastry Cooks d Assistants (Stork Club Restaurant), 181 P
Supp 742 (DC SNY)

66 McLeod v Chefs, Cooks, Pastry Cooks d Assistants, 280 P 2d 760 (C A 2)
McLeod	 Chef,. Cooks, Pastry Cooks 15 Assistants, 286 F 2d 727 (C A 2) See also

130 NLRB 343 and 133 NLRB No 122
Cosentino v Local 618, Automotive, Petroleum d Allied Induatties Employees Union

(Charlie's Oar Wash), 47 LRRM 2309 (DC E Mo )
See Sperry v Local 101, International Union of Opetating Engineers (Sherwood Con

atruction 00), 47 LRRAI 2481 (DC Kano) , if v Local 456, Teamsters cE Chauffeurs
Union, IBT (Goldleaf Sales Corp ), 47 LR1iN1 2692 Subsequently the Board proceeding
was terminated by entry of an order by the Board upon the union's failure to file exception
to the trial examiner's intermediate report finding a violation of the net Golelleaf Bales
Corp, Case No 2—CF-61

'Kennedy v Retail Clerks Union Local 824 (Barker Bros Corp and Gold's, lac), 48
LKRIkt 2158 (DC S Calif )
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was not intended to disrupt deliveries, and there was no evidence
which contradicted this "expressed intention," the court refused to
find that temporary interruptions to deliveries until the drivel
"checked with his union that deliveries were not to be interfered
with," or other refusals which had no "causal connection" with the
picketing, were sufficient to remove the picketing from the protection
of the proviso and denied the in) unction



VIII

Contempt Litigation
Petitions for adjudication in civil or criminal contempt of parties

for noncompliance with decrees enfoicing Board oideis mere filed in
eight cases during fiscal 1961 In thiee of these cases, the petitions
were granted, 1 in three, the petitions were withdia•n following
compliance by respondents duling the course of the pi oceedings ,
and two remained open 3

During this year, opinions of some interest wet° rendered in two
cases instituted the previous year, Tempest Shirt Manufacturing Co,
Inc ,4 and Olson Rug Co 5 In Tempest, the Fifth Ch.-cuit adjudged a
successor corporation, which had not participated in the original pro-
ceedings, in civil contempt for refusing to iemedy the unfair labor
practices of its predecessor And in Olson, the Seventh Circuit
approved a Special Master's hmited discovely m der against the
Boaid in connection with the ieference befm e

In Tempest, the enforcing decree had required Tempest, its officers,
agents, successors, and assigns to reinstate tities of its former em-
ployees because of discrimination against them Pi ior to the issuance
of the underlying Boaid older, Tempest's plant, equipment, and woik
force were taken over by Pascal Corpoiation as the result of the
division of business inteiests between Robeit Pascal and others who
shared the proprietary interests in Tempest Pascal contended that
because the transfer of Tempest's business interests to Pascal Corpo-
ration was a bona fide business transaction and was not designed to
continue Tempest in disguise for the purpose of evading the decree,
Pascal Corporation was not a successor within its pm view But the
court, noting that Pascal's piopi ietary inteiest in the plant nevei
substantially changed, that he continuously exerted manageiml

2 10 LRB v Ravel, Inc , adjudged Feb 23, 1061 (C A 1, No 5053) ,NLRB v Gustavo
Stannone, acbudged Feb 20, 1061 (C A 2) • NLRB v F 21 Reeves d Sons, Inc , ad-
judged Jan 19, 1961, reported at 47 LURM 2480, certiorari denied 366 U S 914 (C A 10,
No 6125)

2 N LRB v Habib Marcus (CA 2) , NLRB v Pioneer Wagon Works, Inc (CA 6,
No 13755) , NLRB v Detroit Plastics Products Co (C A 6, No 13819)

'NLRB v Editorial "El Imparcial" Inc (C A 1, No 5568) , NLRB v Local 901,
ILA. (Hut on Stevedormq Co ) (C A 2,.

*NLRB v Tempest Shirt Hanufactiosng Co , Inc , 285 F 2d 1 (C A 5')
'NLRB v Olson Rug 00 ,201 F 2d655 (CA 7)

209
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authouty, and that the industry remained essentially the same after
the taansfer of ownership, imposed liability on Pascal Corporation
and Robert Pascal, under the decree, notwithstanding that the trans-
fer of the business was carried out at "arms length"

In the course of the contempt hearing in Olson, the Special Master
directed the Board to turn over to hun the Region's investigative
files in the case, so that he might extract and turn ovei to the company
documentary evidence, if any, ielevant to the company's defense that
It withdrew recognition horn the union in good faith On intet-
locutoiy appeal, the Seventh Circuit held that the Special Mastei's
estucted "Jencks-type" discovely older was a ieasonable exercise of

his power, in min e,senting the coui t, to assuie a fan detei mination of
the company's contempt The corn t found that the Master's proposed
procedure "propeily struck a balance bet 's% een the needs of Olson foi
ielevant objective evidence of its good faith and the policy of con-
fidentiality of government files" In so doing, the court cautioned
that "its holding in this review is expiessly limited in its application
to contempt proceedings of the character now befoie us"



IX

Miscellaneous Litigation
Litigation for the purpose of aiding or protecting the Board's

processes during fiscal 1961 was concerned primarily with the defense
of suits by parties seeking review or nullification of orders in repre-
sentation proceedings Two cases involved the Board's assertion or
nonassei ton of jurisdiction one, the Board's assertion of jurisdiction
over an employer located on an Indian reservation; and the other,
the Board's refusal to assert jurisdiction over a proprietary hospital.
And two other cases involved the Board's refusal to recognize a
conti act as a bar 2 to a repiesentation election one, because the con-
tract contained a "hot cargo" clause; and the other, because it
contained an unlawful union-security clause which the parties sought
to amend and cure by a supplemental agreement

1. The Board's Jurisdiction

a. Employer on Indian Reservation

In The Nczvayo Trzbe,3 the Court of Appeals for the District of
Columbia Circuit was faced with the somewhat novel question of
whether an Indian tribe could enjoin the Board from holding a
representation election among the employees of the Texas-Zinc
Minerals Corporation, a company located on its reservation In its
complaint, the Navajo Tribe alleged that the Board lacked jurisdic-
tion to conduct the election because (1) the Treaty of 1868 between
the Navajo Tribe and the United States, providing the Tribe with
certain powers of self-government, vested the Tribe with exclusive
authority to regulate labor relations on the Indian reservation; (2)
the National Labor Relations Act was not intended to apply to
commerce with an Indian tribe or to interstate commerce resultmg
from business activities located on an Indian reservation in the absence
of express provision to that effect in the Act, and (3) Congress had
not exercised its constitutional power in the National Labor Relations
Act to regulate commerce "with the Indian Tribes"

For a full discussion of the Board's jurisdiction see above, pp 22-31
- For I &mansion of the Boll d's contract bar rules, see above, pp 89-52
8 The Navajo 7'ribo v NLRB, 288 F 2d 162 (C A D C ), certiorari denied 306 U S 928

211
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The court of appeals, in affirming the district court's dismissal
of the complaint,' rejected these contentions According to the court,
Congress' adoption of a national labor policy was intended to super-
sede all local policies, State or tribal, where the employer's operations
affect interstate commerce Therefore, in determining that the Act
"clearly applie [d] to the [employer] because it is engaged in the
production of goods for interstate commerce," the court concluded that
the micumstance that its plant was located on the Navajo reservation
could not remove it or its employees from the coverage of the Act 5
Thus, as the court determined, " [t]he Board regulates labor disputes
affecting interstate commerce, and the Act authorizes it to do so
without stating any exception which would preclude its acting with
respect to a plant located within an Indian reservation, or one
employing Indians."

b Proprietary Hospital

In Fitch Sanztarzum,7 plaintiff, a proprietary hospital, contended
that the Board's refusal to entertain a representation petition filed by
it under section 9(c) (1) (B) of the act 8 constituted a violation of the
proviso to section 14(c) (1) of the act which states that " . the
Board shall not decline to assert jurisdiction over any labor dispute
over which it would assert jurisdiction under the standards prevailing
upon August 1, 1959" In support of this contention, plaintiff pointed
to sevei al cases antedating August 1, 1959, in which the Board had
assumed jurisdiction over proceedings involving proprietary hospitals
Without deciding whether those cases were distinguishable, the
court of appeals hold that the proviso to section 14 contemplated "a
standard more definitely formulated than one said to arise by the
assumption of jurisdiction m a few cases "9 Therefore, having deter-
mined that the Board had no jurisdictional standard prior to August
1, 1959, pursuant to which it would have asserted jurisdiction over
proprietary hospitals like Fitch, the court concluded that section
14(c) (1) authorized, lathe]. than prohibited, the declination of juris-

The Navajo Tribe v NLRB, 46 LRRDI 2130 (D C D C )
5 288 F 2d at 164
• Id at 165
'Leedom v Fitch Sanitarium, 294 F 2d 251 (C A DC)
• In refusing to entertain this petition, the Board adhered to its decision in Fiat bush

General Hospital, 126 NLRB 144, where it had established a policy of not asserting juris-
diction over proceedings involving proprietary hospitals as a class This policy was based
upon the authority conferred by sec 14(c) (1) of the act, a provision added by the 1959
amendments which empowers the Board to "decline to assert jurisdiction over any labor
dispute involving any class or category of employers where, in the opinion of the Board,
the effect of such labor dispute on commerce is not sufficiently substantial to warrant the
exercise of its jurisdiction," provided that the Board may not decline "to assert jurisdiction
over any labor dispute over which it would assert jurisdiction under the standards prevail-
ing upon August 1, 1959"

• 294F 2d at 254
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diction which plaintiff sought to challenge Accordingly, the court of
appeals reversed the district court's order 1° requiring the Board to
assert jurisdiction over proceedings involving plaintiff Fitch and
directed the lower court to dismiss the complaint

2. The Board's Contract-Bar Rules

a Effect of "Hot Cargo" Clause

In Local 1546, Unsted Brotherhood of Carpenters v Vsncent,u
plaintiff union, party to a collective-bargaining contract, sought to
enjoin the holding of a representation election on the ground that the
Board's refusal to accord contract-bar status to the agreement because
it contained a "hot cargo" clause violated constitutional protections,
since the clause was not unlawful at the time the contract was executed
In addition to challenging the Board's retroactive application of this
new contract-bar rule, whereby contracts containing such clause would
not constitute a bar to an election, plauitiff alleged,that the rule itself
contravened section 8(e) of the act 1° by attaching to "hot cargo"
clauses a heavier sanction than Congress intended

The court of appeals, in affirming the district court's dismissal of the
c,omplaint,15 held that the Board's decision not to accord contract-bar
protection to agreements, existing as well as future, which contained
"hot cargo" clauses raised no constitutional issue because the grant
of such protection lay wholly in the discretionary authority of the
Board and not upon constitutional compulsion Moreover, upon an
analysis of section 8(e), the court rejected plaintiff's further conten-
tion that the Board's determination constituted a violation of section
8(e), which, under the Supreme Court's decision in Leedom v Syne,"
could be redressed by a suit in a Federal district court Thus, as the
court of appeals held, "Leedom v Kyne would be precisely applicable
only if [section 8 (e) ] had said that the Board should not deprive
existing agreements, or existing and future agreements, of contract-
bar protection solely because of hot-cargo clauses, this it did not do "- s

In these circumstances, the court concluded that plaintiff could pre-
vail only if Leedom v Syne were not limited to the case of a Board
representation determination "flouting a clear statutory command,"
but instead recognized district court jurisdiction "to enjoin represen-

10 Fite1& Sanitarium v Leedom, 47 LIMB! 2095 (D C D C)
" 286W 2d127 (CA 2)

But see Food Haulere, Inc • 136 NLRB No 36, where the Board reversed its former
contract bar iule as to "hot cargo" agreements

"This provision was added by the 1959 amendments and, in part, makes so-called "hot
cargo" clauses "unenforcible and void"

28 Local 1545, United Brotherhood of Carpenters v Vincent, 187 5' Sapp 921 (0 C
S N Y )

'358 US 184 (1958)
"28S 21 2d at 182
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tation orders whenever there is colorable allegation that the Board
has misread the declared will of Congress and the remedy afforded
by § 9(d) is likely to prove inadequate " ° Such an interpre-
tation of Leedom v Kyne, feared by Mr Justice Brennan in his dis-
sent, was found by the court not to have been borne out in view of the
unanimous rejection of attempts to review Board representation deter-
minations in suits since that decision, nor to be warranted m light of
the Supreme Court's intention to do no more than carve out a "narrow
exception to a rule [of limited judicial review] that is founded on
important considerations of history and policy"

b Amendment of Illegal Union-Security Clause

The Board's refusal to accord contract-bar protection to a collec-
tive-bargaining agreement also served as the basis of an incumbent
union's suit to enjoin the holding of a representation election in
McLeod v Local 476, United Brotherh,00d of Industrial TV orkers17
There the Board, in applying its Keystone rule,18 held that a supple-
mental agreement, by which the parties sought to amend and cure an
illegal union-security clause contained m a contract as ongmally exe-
cuted, could not make the initial contract a bar to a representation
election In its suit, plaintiff claimed that the Board's determination
transgressed constitutional requirements of due process

The district court, while declinmg to interfere with the holding
of the election, in which the employees chose to be represented by a
union other than plaintiff, subsequently ordered the election to be set
aside 19 The court of appeals, however, reversed the district court,
holding that it shoutd have dismissed the complaint for lack of juris-
diction over the subject matter In the court's view, Congress granted
"the Board much freedom of action in its handling of representation
matters, including questions of contracts as bars to elections"

17 Mid
17 288 F 26 198 (C A 2)
= Keystone Coat, Apron d Towel Supply Go, 121, NLRB 880 (1958) In Keystone, the

Board, in an effort to simplify certain of its contract bar rules, decided that, for contract-
bar purposes, the validity of union-security clauses would be determined solely upon the
face of the provision as originally executed The Board further determined that curative
amendments to illegal union-security clauses would be Insufficient to make contracts con-
taining such clauses effective bars to an election But see Paragon Products Oorp , 134
NLRB No 86, decided after the close of the fiscal year, which revised these rules

lo Local 416, United Brotherhood of Industrial Werke, s 1, McLeod, 46 LIIRM 2454
(DC ENT), see also, 46 LRItki 8189 (DC ENT)

075 at 201
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Though construing the complamt most favorably to the plaintiff, the
court concluded that it did not establish constitutional impairment,
which was the primary basis of the suit and the prerequisite to the
jurisdiction of the district court For, as the court stated, "If the
Board has, m the instant case, exercised its discretion unwisely, even
unreasonably, that raises no constitutional issue." 21

Ibid





APPENDIX A

Statistical Tables for Fiscal Year 1961

Table 1.-Total Cases Received, Closed, and Pending (Corn-
- plamant or Petitioner Identified), Fiscal Year 1961

Number of cases

Identification of complainant or petitioner

Total
APL-CIO
affiliates

Unaffili-
ated

unions
Indi-

viduals Employers_

Pending July I, 1960 	
Received fiscal 1961 	
On docket fiscal 1961 	
Closed fiscal 1961 	
Pending June 30, 1961 	

All cases'

7,007
22,691
29,696
22,405
7,293

2,556
8,908

11,484
8,711
2,753

1,988
4,998
6,276
4,608
1,368

2.277
6,321
8,598
6,353
2, 24R

898
2,464
5,360
2,483

927

Unfair labor practice cases

Pending July 1, 1960 	 4 858 1,383 531 2,165 779
Received fiscal 1961 	 12, 132 3,298 1,445 5,684 1,725
On docket fiscal 1961. 	 16,990 4,681 1,976 7,829 2, 504
Closed fiscal 1961 	 12,116 3,238 1,374 5,732 1,772
Pending June 30, 1961 4,874 1,443 602 2,097 732

Representation cases

Pending July 1, 1960 	 2, 142 1,173 747 105 117
Received fiscal 961 	 10,508 5,610 3,553 608 739
On docket fiscal 1981_ 	 12,650 6,783 4 300 711 856
Closed fiscal 1961 	 10,242 6,473 3,534 574 661
Pending June 30, 1961 	 2,408 1,310 780 137 195

Union shop deauthorization eases

Pending July 1, 1960 	  7 	 7 	
Received fiscal 1961 	
On docket fiscal 1981.	 	

51 	
as 	

51 	 	
as 	

Clotted fiscal 1961 	 47 	 47 	
Pending June 30, 1981 	 11	 	 11 	 	

Definitions of types of eases used In tab es -The fol owing designations, used by the Board in number-
ing cases, are used in the tables in ibis appendix to designate the venom types of cases

CA A charge of unfair labor practices against an employer under sec 8(a)
OB A charge of unfair labor practices against a labor organization under sec 8(b) (I), (2), (3), (5), CO
CO A charge of unfair labor practices against a labor organization under sec 8(b)(4)(1) (A), (B), (0)
OD A charge of unfair labor practices against a labor organization under sec 8(b)(4)(1)(D)
OE A charge of unfair labor practices against a labor organization and employer under sec 8(e)
OP A charge of unfair labor practices against a labor organization under sof. f(b)(7) ( A), (3), (0)
RC A petition by a labor organization or employees for certification of a representative for purposes o

collective bargaining under sec 9(6)(1)(A)(1)
RM A petition by employer for certification of a representative for purposes of collective bargaining under

see. 9(c)(1) (B)
RD A petition by employees under sec 9(c)(1)(A)(11) asserting that the union previously certified or

currently recognized by their employer as the bargaining representative, no longer represents a majority of
the employees in the appropriate unit

UD A petition by employees under sec 9(e)(1) asking for a referendum to rescind a bargaining agent's
authority to make a union-shop contract under sec 8(a) (3)

217



Table 1A.-Unfair Labor Practice and Representation Cases Received, Closed, and Pending (Complainant
or Petitioner Identified), Fiscal Year 1961

I, 2
oo

io

q

1
Number of unfair labor practice cases Number of representation cases 17

Total

.4	 Identification of complalmint Identification of petitioner
o
o
eTotal

AFL-CIO
affiliates

Unaffiliated
unions

1
Individuals Employers

AFL-CIO
affiliates

Unaffiliated
unions

1
Individuals Employers v

's
CA cases' RC case,'	 ...

0...,
Pending July 1, 1960 	
Received fiscal 1961 	
On docket fiscal 1961 	
Closed fiscal 1961 	
Pending June 30, 1961 	

3,197	 1,340
8,136	 3, 184

11.333	 4,524
8,117	 3 131
3,216	 1,393

500
1,382
1,882
1,307

575

1,355
3,886
4,201
3,676
1,245

2
4
0
3
3

1,921
9,177

11,098
9,022
2,076

1, 173
5,608
6,781
5,472
1,809

747
3,550
4,297
3,532

765

1
18
19
17
2

o
I	 t
x
1	 .,.o	 00

CB cases 1
o

EM cases I	 ra.

1,108
2,520
3 628

32
so

112

24
41
65

797
2,028
2,825

255
371
626

117
738
855

o 	
1	 	
1 	 	

e4
117
737	 r
854

Pending July 1, 1960 	
Received fiscal 1961 	
On docket fiscal 1961 	
Closed fiscal 1961	
Pending June 30, 1961 	

Pending July 1, 1960	
Received fiscal 1961 	
On docket fiscal 1961 	
Closed fiscal 1961 	  

2,666
1,072

78
34

41
24

1,990
835

447
179

659
196

o 	
1 	 	

659
195	 g'r

CC cases'
a

RD cases I	 0
IR

888
815

1,203
867

7
a

15
6

6
12
18
17

a
51
59
51

367
744

1,111
813

104
593
697
561

0
1
1
1

o
3
3
2

104
588
692
557

tdo
1	 &1
I

Pending June 30, 1961- 	 316 9 1 8 298 136 0 1 135 0



CD cases'

Pending July 1, 1960 	
Received fiscal 1961 	
On docket fiscal 1961 	
Closed fiscal 1961 	
Pending June 30, 1961 	

Pending July 1, 1960 	
Received fiscal 1961 	
On docket fiscal 1961 	
Closed fiscal 1961_ 	
Pending June 30, 1961 	

Pending July 1, 1960 	
Received fiscal 1961 	
On docket fiscal 1961 	
Closed fiscal 1961 	
Pending June 30. 1961 	

65 4 o 2 59
288 15 4 12 257
353 19 4 14 316
239 16 3 11 209
114 3 1 a 107

CE cases I

11
57

o
4

1
2

o
4

10
47

so 4 3 4 57
34 1 3 1 29
34 a o 3 28

CP cases I

89 o o 3 ss
316 7 4 3 302
405
283

7
6

4
3

6
s

388
271

122 1 1 3 117

11.
i see table 1, footnote 1, for definitions of t% pee of yeses

C t
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Table 2.—Types of Unfair Labor Practices Alleged,
Fiscal Year 1961

A CHARGES FILED AGAINST EMPLOYERS UNDER SEC 8(6)

Number
of cases
showing
specific

allegations

Percent
of total
cases

Number
of cases Percent

of total
cases

showing
specific

allegations

Total cases 	

8(a) (1).	 	
8(a)(2) 	

1 8,136 1 100 0
8a(4).(4).	 	
Sri (3).

8 a (5).	 	
6,240

238
1,676

76 7
29

206I 8, 136
853

' 100 0
8 0

B CHARGES FILED AGAINST UNIONS UNDER SEC 8(b)

Total cases 	 I 3,939 1100 0 8(b) (3) 	 217 5 5
8(b)(4) 	 1,103 28 0

2 181
1,958

55 4
49 781"(bN 	

8(b) (5) 	
8(b)(6) 	

13
17

4
4

8(b)(7) 	  318 8 0

C ANALYSIS OF 8(b)(4) AND 8(b)(7)

Total cases 8(b)(4)____ 11,103 2100 0 Total cases 8(b)(7)....._ 1316 1100 0

91111 A)
	

8 b 4 C 	
29 M t; 	
8(b	 C) 	

183
745
19

V 2
1 7

58
22

248
18 4
7 0

78 5
8 b 4 288 261

D CHARGES FILED AGAINST UNIONS AND EMPLOYERS UNDER SEC 8(e)

Total cases 8(e) 	
1	

57 1	 100 0 11
I	 I 

1 A 'imgle case may include allegations of violations of more than one section of the act Therefore, the
total of the various allegations is more than the figures for total cases

2 An 8(a)(1) is a general provision forbidding any type of employer interference with the rights of the
employees guaranteed by the act, and therefore is included in all charges of employer unfair labor practices

Table 3.—Forfrial Action Taken, by Number of Cases,
Fiscal Year 1961

Formal action taken All cases

Unfair labor practice cases
Repre-

sentation
casesAll 0

eases 1
CA

cases 1
Other 0
cases 1

Complaints issued 	  	 1,821 1,621 1,104 457 	
Notices of hearing issued_ _ 	 5,687 75 	 75 8,612
Cases heard 	 3,983 1,047 746 301 2,938
Intermediate reports issued 	 1,056 1,058 772 284 	
Decisions issued, total 	 3,798 1,106 768 340 2,692

Decisions and orders 	 885 885 2 845 240 	
Decisions and consent orders 	 221 221 121 100 	
Elections directed by Board 	 2,106	 	 2, 166
Elections directed by regional directors 	 52 	 52
Rulings on objections and/or challenges in stipu

lated election cases 	 204 	 204
Dismissals on record 	 270 	 270

Bee table I, footnote I, for definitions of types of cases
1 Includes 102 cases decided by adoption of Intermediate report in absence of exceptions

Includes 17 cases decided by adoption of intermediate report in absence of exceptions
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Table 4.—Remedial Action Taken in Unfair Labor Practice
Cases Closed, Fiscal Year 1961

A BY EMPLOYERS I

1By agree By Board
ment of	 or court

all parties	 order

Cases

Notice posted_ 	 1,775 1,299 476
Recognition or other assistance withheld from employer-assisted

union_ 189 152 37Employer-dominated union disestabIshed 	 	 20 17 3
Workers placed on preferential hiring list 	 	 92 81 11
Collective bargaining begun 	 319 232 87

Workers

Workers offered reinstatement to Job 	 2,507 1,774 733
Workers receiving backpay 	 3,448 2, 145 I i, 303

Baekpay awards 	 $1, 401, 240 $516 780 $884 460

B BY UNIONS

Cases

Notice posted 	 934 778 156Union to cease requiring employer to give it asistance 	 188 160 28Notice of no objection to reinstatement of discharged employees 90 fig 21
Collective bargaining begun 43 39 4

Workers

Workers receiving backpay 	 	 251 '140 3 111

Backpay awards	 $107,660 $52, 120 $55, 540

I In addition to the remedial action shown, other forms of remedy were taken in 185 cases
'Includes 78 workers who received backpay from both employer and union
'Includes 73 workers who received backpay from both employer and union

In addition to the remedial action shown, other form of remedy %%ere taken in 199 cases

Total



Table 5.—Industrial Distribution of Unfair Labor Practice and Representation Cases Received, 	 h.1

Fiscal Year 1961

Industrial group'

unfair labor practice cases Representation cases

All
cases

All C
cases

CA' CB S CC' CD' CE' CP 1 All R
CMOS

RC' RM 1 RD'

- - -
T	 	Total 	  72,640 12,132 8,136 2,520 815 288 a 316 10,508 9,177 738 593

Manufacturing 	 .0 11, 469 5,676 4,342 889 142 90 1 94 5,793 5,091 340 362

Ordnance and accessories 	 20 9 a 4 0 o 0 11 9 1 1
Food and kindred products 	 1,824 860 651 117 54 13 17 964 858 63 43
Tobacco manufacturers 	  24 18 12 4 1 1 0 6 5 0 1
Textile mill products 	 264 145 116 23 1 0 5 119 100 8 11
Apparel and other finished products made from fabric and similar

materials 	 423 298 199 57 18 3 19 125 100 14 11
Lumber and wood products (except furniture) 	 480 179 149 19 5 0 6 301 247 37 17
Furniture and fixtures 	 460 248 214 29 3 0 2 212 186 14 12
Paper and allied products 	 402 155 118 27 7 2 1 247 233 4 10
Printing, publishing, and allied industries. 	 669 296 211 44 19 11 7 373 334 17 22
Chemicals and allied products 	 658 267 205 36 13 7 6 391 348 21 22
Products of petroleum and coal 	 174 81 60 14 7 0 0 93 70 6 17
Rubber products 	 403 188 160 23 4 0 1 215 189 7 19
Leather and leather products 	 182 107 89 14 1 0 3 75 68 4 3
Stone, clay and glass products 	 621 297 227 44 14 8 4 324 298 15 11
Primary metal industries 	 670 328 258 58 6 5 1 342 308 15 19
Fabricated metal products (except machinery and transportation

equipment) 	 1,167 576 476 70 10 13 6 591 522 33 36
Machinery (except electrical) 	 862 3E0 315 50 14 1 0 482 413 28 41
Electrical machinery, equipment, and supplies 	 844 451 337 87 19 3 4 393 330 24 39
Aircraft and parts 	 220 152 107 30 14 0 o 68 51 10 7
Ship and boat building and repairing 	 154 107 68 30 5 2 2 47 45 1 1
Automotive and other transportation equipment 	 388 223 159 33 14 12 5 165 147 8 10
Professional, scientific, and controlling instruments 	 129 64 49 7 4 4 0 65 63 2 0
Miscellaneous manufacturing 	  431 247 157 69 9 5 5

------..
184 167 8 9

kgriculture, forestry, and fisheries 	 15 5 5 0 0 0 0 10 10 o o
Wining 	  	 226 140 99 27 5 5 a as 76 6 4

Metal mining 	
Coal mining 	

62
93

19
75

16
46

3
20

0
3

0
3

0
a

33
18

32
14

0
4

1
o

Crude petroleum and natural gas production 	
Nonmetallic mining and quarrying 	

13
68

6
40

1
36

2
2

1
1

2
0

0
0

7
28

6
24

1
1

0
3



Construction 	
Wholesale trade 	
Retail trade 	
Finance, insurance, and real estate 	

2,493
1,549
2,724

91

2,145
853

1,146
ao

799
422
877
as

831
57

122
5

317
40
60

5

136
3
3
1

10
1
7
0

82
30
77
1

MS
996

1,578
41

287
855

1,377
39

48
83

128
2

a
58
73
o

Transportation, communication, and other public utilities 	 2,676 1,634 1,024 407 117 40 12 34 1,012 885 87 70

Local passenger transportation 	 148 92 73 19 0 0 0 0 56 44 4 8
Motor freight, warehousing, and transportation services 	 1,688 1,031 665 228 83 20 11 29 657 557 66 34
Water transportation 	 320 299 137 129 17 13 1 2 91 81 3 7
Other transportation 	 57 32 27 1 3 0 0 1 25 aa 2 0
Communications 	  218 98 70 17 7 2 0 2 120 92 10 18
Heat, light, power, water, and sanitary services 	 175 82 52 18 7 a o o 93 88 2 s

Services 	 1,397 783 530 182 29 10 7 25 614 547 44 23

!Source Standard Industrial Classification, Division of Statistical Standards, 13 S Bureau of the Budget, Washington 1957
'See table 1, footnote 1, for definitions of types of cases

I



Table 6.—Geographic Distribution of Unfair Labor Practice and Representation Cases Received, 	 P.1

Fiscal Year 1961

Division and State' All
cases

Unfair labor practice cases aRepresentation cases
4

All C
cases

CA CB S CC CD CE CP 2 All R
cases

RC nm s RD'

Total 	 22,640 12,132 8, 136 2,520 815 288 5 316 10,508 9,177 738 593 	 ei

New England 	 4 992 472 358 63 30 3 19 520 458 28 34	 E
Maine 	 71 31 5 1 0 2 40 33 4 3
New Hampshire 	 50 16 15 0 1 0 34 31 3 0	 g:1Vermont_ 	 24 12 10 1 1 0 12 10 2	 10
Massachusetts 	
Rhode Island 	
Connecticut 	

554
92

201
258
so

105
194
24
oo

41
9
7

15
9
3

0
1
2

7
7
3

296
42
96

266
37
81

13
5

17	 0
2	 3

10 	 2.
Middle Atlantic 	 4,846 2,829 1,626 761 231 90 110 2,017 1,768 136 113 	 g.

2,369 1,412 838 366 93 43 66 957 834 68 5
55New York 	

New Jersey 	 1,076 592 320 154 68 22 25 484 930 33 21
Pennsylvania 	 1,401 825 468 241 70 25 19 576 504 35 37

East North Central 	 4,929 2,643 1,904 514 124 48 41 2,286 1,989 151 0146 	 0
Ohio 	
Indiana 	

1,376
635

681
357

483
262

140
68

35
14

9
10

695
278

609
257

44
9

42
12	 01flhnois 	 1,366 790 561 173 26 9 576 522 37 17 	 fr

Michigan 	
Wisconsin 	   

1 245
307

696
119

513
85

113
20

42
7

9
4

549
188

444
157

45
16

60	 0
P115

West North Central 	 1,494 631 471 90 42 1 10 863 779 47 37
Iowa 	
Minnesota 	

182
245

46
70

37
46

5
10

2
11

2
2

136
175

124
153

8
9

4	 013
Missoun 	
North Dakota 	
South Dakota 	

642
37
63

332
9

16
242

9
16

GO
o

13
0
0

4
0
0

310
28
37

283
25
35

14
2
0

1 	 03
2	 2

Nebraska 	 136 64 50 4 9 0 72 67 5
Kansas 	 199 94 71 11 7 2 105 92 9 4
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Table 7.—Analysis of Stages of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1961

Stage and method of disposition
All C cases CA cases' CB cases' CC cases' CD cases' CB oases' CP cases'

Num-
ber of
eases

Percent
°tease;
closed

Nun-
ber of
cases

Percent
of cases
closed

Num
ber of
cases

Percent
of cases
closed

Num-
ber of
cases

Percent
of cases
closed

Nun-
ber of
cases

Percent
of cases
closed

Num-
ber of
cases

Percent
of cases
closed

Num-
ber of
cases

Percent
of cases
closed

Total number of cases closed 	 12,116 100 0 8,117 100 0 2,556 100 0 887 100 0 239 100 0	 34 100 283 1Q00
10,082 83 2 6,790 83 7 2,116 82 8 648 73 1 232 97 1	 33

-
97

—
263 92 9Before issuance of complaint 	 	

Adjusted 	  1,651 -43 8 1,073 132 Lail 102 229 258 ' 58 243 20 23 8 1
Withdrawn 	 4 892 40 4 3,278 40 4 1037 40 6 316 35 7 3 123 51 5	 1 38 125 44 2
Dismissed 	 3,539 292 2,439 30 1 818 320 103 11 6 4 51 21 3	 1 38 115

-
400

955 7 9 525
--

6 5 258 10 1 155 17 5 2 8 15 5 3Alter issuance of complaint before opening of hearing 	
Adjusted 	 497 4 2 375 4 6 90 3 5 21 2 4 0 0 11 3 8
Compliance with stipulated deeLsion 	 4 (4) 2 (3) 1 (1) 1 1 0 0 o	 0
Compliance with consent decree 	 380 3 1 99 1 2 159 6 2 120 13 5 1 4 1	 4
Withdrawn 	 51 4 35 5 4 2 9 1 0 1 4 2	 7
Dismissed 	 23 2 14 2

—
4 2 4 5 0 0 1	 4

After hearing opened, before issuance of intermediate
report 	 147 1 2 100 1 2 85 1 4 10 1 1 2

Adjusted 	 43 4 29 3 11 5 3 3 0
Compliance with stipulated decision 	 2 (I) 1 (I) 1 (5) 0 0 o
Compliance with consent decree 	 85 7 55 7 21 9 7 8 2
Withdrawn_ 	 15 , 1 14 2 1 (1) 0 o o
Dismissed 	 2 (I) 1 (9 1 (9 0 0 o

After intermediate report, before issuance of Board
decision_ 	 132 1 1 103 1 3 15 6 13 1 5 0 0 0 0 1	 4

Compliance 	 114 9 91 1 1 10 4 13 1 5 0 0 0	 0 o 0
Withdrawn 	 9 1 7 1 1 (5) 0 0 0 0 0	 0 1 4
Otherwise 	 9 1 5 1 4 2 o o o o 0	 0 o o

After Board order adopting intermediate report in ab-
sence of exceptions 	 93 8 77 9 14 5 1 1 o 0 1	 2 9 0	 o

Compliance 	 as 3 33 4 5 2 0 0 0 0 0	 0 0 o
Dismissed 	 51 5 40 5 9 3 1 1 0 o 1	 29 o o
Otherwise 	 4 (5) 4 (3) 0 0 0 0 0 0 0 0 o



After Board decision, before court decree 	
Compliance 	
Withdrawn 	

co	 Dismissed 	
iOtherwise 	
le After circuit court decree, before Supreme Court action_

Compliance 	
Withdrawn 	

I 	
Dismissed 	

i-• After Supreme Court action 	
co

Compliance_ 	
Dismissed 	

1

458 38 358 44 79 31 17 19 0 o o o 4 14

294
2

157
24

(11)
13

234
o

120
29

o
15

46
2

30
18

1
12

14
o
3

16
o
3

o
o
o

o
o
o

o
o
o

o
o
o

o
o
4

o
o

14
5 1 4 (a) 1 (a) o o o o o o o o

214 17 137- 17 34 13 40 45 3 13 o o o o

162 13 103 13 30 11 26 29 8 13 o o o o
4 (a) 2 (a) 2 1 o o o o o o o o

48 4 32 4 2 1 14 16 o o o o o o

353
—

27 3 a 2 3 3 o o o o o 0

31 3 24 3 4 2 3 a o o o 0 o 0
4 (5) 3 (9 1 (I) 0 0 0 0 0 0 0 0

I gee table 1, footnote 1, for definitions of types of cases
2 Includes 49 cases adjusted before 10(k) notice, 5 cases adjusted after 10(k) notice, 1 adjusted after 10(k hearing, and 3 cases adjusted after 10(k) Board decision
I Includes 99 cases withdrawn before 10(k) notice, 15 cases withdrawn after 10(k) notice, 8 withdrawn after 10(k) hearing, and 1 case withdrawn after 10(k) Board decision
. Includes 39 cases dismissed before 10(k) notice, and 12 cases dismissed by 10(k) Board decision
'Less than one-tenth of 1 percent

I 	 k



Table 9.—Disposition of Representation Cases Closed, Fiscal Year 1961

Stage of disposition

All R cases RC cases a RM cases' RD eases I

Number
of

cases

Percent
of cases
closed

Number
of

cases

Percent
of cases
closed

Number
of

cases

Percent
of cases
closed

Number
of

cases

Percent
of cases
closed

Total number of cases closed 	

Before issuance of notice of bearing 	
After issuance of notice of hearmg, before opening of hearing 	
After bearing opened before issuance of Board decision 	
After issuance of Board decision 	

10,242 100 0 9,022 100 0 659 1000 561 1000
4,778
2,675

460
2,329

46 7
26 1
4 5

927

4,083
2,419

402
2,118

453
268
4 4

235

884
148
27

100

583
224
4 1

152

311
108
31

111

55 4
193
5 5

198

Table 8.—Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1961

Stage of disposition

All C cases CA cases ' CB cases a CC cases 3 CD eLSI3S I CE csses ' CP cases I

Num-
her of
cases

Per-
cent of
cases
closed

Num-
ber of
CASES

Per-
cent of
cases
closed

Mum-
her of
CMS

Per-
cent of
CISCS
closed

Mum-
ber of
CANS

Per-
cent of
cases
closed

Num-
her of
C8SCS

Per-
cent of
=CS

closed

Num-
her of
CUPS

Per
cent of
C8S8S
closed

Mum-
ber of
C8SES

Per-
cent of
cases
closed

Total number of cases closed 	

Before issuance of complaint 	
After issuance of complaint, before opening of hearing 1
After hearing opened, before issuance of intermediate

report 1 	
After intermediate report, before issuance of Board

decision 	
After Board order adopting intermediate report in

absence of exceptions 	
After Board decision before court decree_ 	
After circuit court decree, before Supreme Court action_
After Supreme Court action'	

12,116 100 0

--71, —3 2
70

1 2

11

8
3 8
1 7

3

8,117 100 0 2,556 1000 887 100 0 239 100 0 34 100 0 283 100 0

10,082
955

147

132

93
458
214
35

6,790
525

100

103

77
358
137
27

837
65

1 2

1 3

9
4 4
1 7

3

2,116
258

35

15

14
79
34

5

828
10 1

1 4

6

5
3 1
1 3

2

648
155

10

13

1
17
40
3

73 1
17 5

11

1 5

1
1 9
4 5a

8 232
2

2

0

0
0
3o

97 1
8

8

o
0
0

1 3o

33o
o
o
1
0
0o

97 1
0

o
o

29
0
0o

263
15

o
1

0
4
0o

929
53

o
4

0
1 4

0o
re

I see table 1, footnote 1,_ for definitions of types of cases
2 Includes cases in which the parties entered into a stipulation providing for Board order and consent decree In the circuit court 	 Oraa Includes 45 cases in which a notice of hearing Issued pursuant to sec (10)(k) of the act Of these 45 cases, 29 were closed after nobce, and 16 were closed after Board decision 	 0
4 Includes either denial of writ of certiorari or grantmg of writ and Issuance of opinion

L-1

ar

8

I

'See table I, footnote 1 for definitions of types of cases
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Table 10.—Analysis of Methods of Disposition of Representa-
tion Cases Closed, Fiscal Year 1961

All R cases	 RC cases I	 RM cases I
	

RD cases I

Method and stage of disposition Num-
ber of
cases

Per-
cent of
cases
closed

Num-
ber of
cases

Per-
cent of
cases
closed

Num-
ber of
cases

Per-
cent of
cases
closed

Num-
her of
cases

Per-
cent of
vises
closed

Total number of cases closed_ 10,242 100 0 9,022 100 0 659 100 0 561 100 0

Consent election 	 3,124 305 2,849 316 176 267 99 177

Before notice of hearing	 ...... 1,948 19 0 1,768 19 6 129 19 6 51 91
After notice of hearing	 before

hearing opened 	 1,012 99 939 104 88 58 85 62
After hearing opened, before

Board decision 	 164 16 142 16 9 13 13 24

Stipulated election 	 1,744 170 1,615 17 9 80 12 1 49 87

Before notice of hearing _	 	 776 76 714 79 46 70 16 29
After notice of hearing, before

hearing opened 	 686 67 648 72 20 30 18 82
After hearing opened,	 before

Board decision 	 93 9 84 0 2 3 7 12
After postelection decision 	 189 18 160 19 12 18 8 14

Regional director-directed election 27 3 12 1 115 23 	

Before notice of hearing	 	 24 2 9 1 15 23 	
After notice of bearing, before

hearing opened 	 3 1 3 (9	 	

Withdrawn	 	 2,660 260 2,234 24 8 225 34 1 201 358

Before notice of hearing__ 	 	 1,467 14 3 1,178 13 1 134 203 155 276
After notice of bearing, before

hearing opened 	 811 79 696 77 75 114 40 71
After hearing opened,	 before

Board decision 	 160 16 144 16 12 18 4 7
After Board decision and direc-

tion of election_	 	 222 22 216 24 4 6 2 4

Dismissed 	 881 86 674 75 88 134 119 212

Before notice of hearing__	 	 490 48 348 39 55 83 87 155
After notice of hearing, before

hearing opened 	 77 8 54 6 11 17 12 21
After hearing opened,	 before

Board decision 	 27 2 22 2 1 2 4 7
By Board decision	 '287 28 250 28 21 32 16 29

Board-ordered election 	 1,806 17 6 1,638 18 1 75 11 4 93 166

I See table 1, footnote 1, for definitions of types of cases
'Includes 6 RO, 4 RM, and 6 RD cases dismissed by Board order after a direction of election issued but

before an election was held
Less than one-tenth of 1 percent
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Table 11.-Types of Elections Conducted, Fiscal Year 1961

Total

Type of election

Type of case elections Regional Expedited
Consent' Stipulated I Board director elections

ordered + directed' under
8(b)(7)

All elections, total 	 6,810 3,077 1,713 1,786 8 28

Eligible voters, total 	 471 260 142442R 171, 520 186,983 173 1,156
Valid votes, total 	 421,428 127,315 158,161 137,853 152 947

RO cases,' total 	 6,042 2,810 1,507 1,623 	 12
Eligible voters 	 438,181 129,142 158,122 148,059 	 858
Valid votes 	 390,461 115,711 143,064 130 983 	 703

RM cases," total 	 312 162 67 70 	 13
Eligible voters 	 14, 749 5,448 5,329 3,683 	 289
Valid votes 	 12,849 4 792 4,685 3, 136 	 	 236

RD cases," total 	 241 99 49 92 	 1
Eligible votors 	 18 3M 6,052 8,009 4,234 	 	 9
Valid votes 	 16,604 5,457 7,412 3,727 	 8

UD CEI&S,5 total 	 15 6 0 1 8 0
Eligible voters 	 1,960 1,780 0 7 173 0
Valid votes 	 1,514 1,355 0 7 152 0

I Consent elections are held by an agreement of all parties concerned Postelection ruling and certifi
cation are made by the re gional director

Stipulated elections are hold by an agreement of all parties concerned, but the agreement provides for
the Board to determine any objections and/or challenges

+ Board-ordered elections are held pursuant to a decision and direction of election by the Board Post-
election rulings on objections and/or challenges are made by the Board

4 These elections are held pursuant to direction by the regional director Postelection rulings on ob jec-
tions and/or challenges are made by the Board

I See table 1, footnote 1, for definitions of types of cases



Table 12.—Results of Union-Shop Deauthorization Polls, Fiscal Year 1961

Number of polls Employees involved (number eligible to vote) Valid votes cast

Resulting in Resulting in con Resulting In Resulting in con- Cast for
Affiliation of union bolding

union-shop contract
Total

deauthorization tinned authorization
Total

eligible

deatithorization tinued authorization

Total
Percent
of total
eligible

deauthorization

Percent Percent Percent Percent Percent
Number of total Number of total Number of total Number of total Number of total

eligible 1

Total 	 15 9 600 6 400 1,966 2 02 10 3 1,764 89 7 1,514 770 180 92

AFL-CIO 	 13 81 5 5 385 481 195 40 5 286 695 416 865 173 360
Unaffiliated 	 2 1 500 1 600 1,485 7 1,478 995 1,098 73 9 7

1 See 8(8)(3) of the act requires that, to revoke a union shop provision, • majority of tile employees eligible to Vote must vote in favor of deauthorization.

Table 13.—Collective-Bargaining Elections 1 by Affiliation of Participating Unions, Fiscal Year 1961 ,g

Union affiliation

Elections participated in Employees involved (number
e igible to vote)

Valid votes cast

Total Won
Percent

won
Total

eligible

Employees in units se-
lecting bargaining agent

Total
Percent
of total
eligible

Cast for the union

Number
Percent
of total
eligible

Number
Percent
of total
_ cast

Total 	

AFL-CIO 	
Unaffiliated 	

2 6, 354 3,563 56 1 '450,910 220,283 60 8 ' 403 310 894 239 693 594

4,237
2,714

2,170
1,393

506
51 3

364,856
198, 670

156,564
72,719

420
37 0

328,907
172 617

90 1
87 8

158 046
81 647

48 1
47 3

/ The term "collettive-birgaining election" is used to cover representation elections requested by a union or other candidate for employee representation or by the employer
This term Is used to distinguish this type of clec ion from a certification election, wh.ch Is one requested by employees seeking to revoke the representation rights of a union
which is already certified or which is recognized b y the employer without a Board certification 	

h.)'Elections involving 2 unions of different affiliations are counted under each affiliation, but only once in the total Therefore, the total is less than the sum of the figures %Oa

of the 2 groupin gs by affiliation 	 I-.



Table 13A.-Outcome of Collective-Bargaining Elections 1 by Affiliation of Participating Unions, and
Number of Employees in Units, Fiscal Year 1961

Number of elections Number of employees involved (number eligible to vote)

In which representation In units in which
Affiliation of participating union rights were won by- In which representation rights In units Total

DO repro- were won by- where no valid
Total sentative Total representa- votes

AFL-CIO
affilistes

Unaffiliated
unions

was chosen
AFL-CIO
affiliates

Unaffiliated
unions

live was
chosen

cast

Total 	 6,354 2,170 1,393 2,791 450,930 156,564 72,719 221,647 403,310

1 union elections
AFL-CIO 	 3,423 1,725	 	 1,698 2l%627 71,034	 	 147,593 199,112
Unaffillated 	 1,960	 	 1,035 925 76,664 	 26,103 46,561 66,179

2-union elections
AFL-CIO v AFL-CIO 	 205 127 	 78 34,049 18,769	 	 15,280 30,108
AFL-CIO v Unaffiliated 	 587 278 246 63 97,470 61,969 28,577 6,924 86,562
Unaffihated v 7Jnaffillated 	 106 	 92 14 9,373 	 8,497 876 8,191

Benton elections
AFL-CIO v AFL-CIO v AFL-CIO 	 	 12 8 	 4 1,584 979 	 605 1,475
APL-CIO v AFL-CIO v Unaffiliated 	 35 22 7 7 5,519 2,151 2,179 1,189 5,032
AFL-CIO v Unaffiliated v Unaffiliated 	 18 6 11 1 6,629 1,163 4,928 810 8,735
Unaffiliated v Unaffiliated v Unaffiliated	 	 1	 	 1 0 37 	 37 0 33

4-union elections
AFL-CIO v AFL-CIO v AFL-CIO v Unaffiliated__ 8 2 1 0 450 50 400 0 287
AFL-CIO v AFL-CIO v Unaffiliated v Unaffiliated __ 3 2 0 1 528 449 0 79 498

For definition of this term, see table 13 footnote 1



Table 14.—Decertification Elections by Affiliation of Participating Unions, Fiscal Year 1961

Union affiliation

..

Elections participated in Employees involved in elections (number eligible
to vote)

Valid votes cast

Total

Resulting in
certification

Resulting in
decertification

Total
eligible

Resul tug in
certification

Resulting in
decertification

Total
Percent
of total
eligible

Cast for the union

Number
Percent
of total Number

Percent
of total Number

Percent
of total
eligible

Number
Percent
of total
eligible

Number
Percent
of total

cast

Total 	
AFL-CIO 	
Unaffiliated 	

241 80 33 2 161 66 8 18,364 7,757 42 2 10,007 57 8 16,004 90 4 9,034 54 4

162
79

59
21

36 4
26 6

103
58

63 6
73 4

14,898
3,466

5,247
2,510

352
72 4

9,051
956

64 8
27 6

13,527
3,077

90 8
88 8

6.871
2,163

50 8
70 d

Table 14A.—Voting in Decertification Elections, Fiscal Year 1961

Elections in which a representative was redesignated Elections resulting in decertification
Union affiliation

Employees Total Percent Votes cast Vties Employees Total Percent Votes cast otes
eligible valid votes casting for winning cast for eligible valid votes casting for losing cast for
to vote cast valid votes union no union to vote cast valid votes union no union

Total 	 7,757 6,962 89 8 5,271 1,691 10,007 9,642 909 3,763 5,870

AFL-CIO 	 5,247 4.776 91 0 3,319 1,457 9,651 8, 751 907 3,552 5, 199
Unaffiliated 	 2,510 2,166 87 1 1,952 234 958 891 932 211 680



Table 15.-Geographic Distribution of Collective-Bargaining Elections, Fiscal Year 1961

.
Du ision and State I Total

Number of elections in
which representrition
rights were sou by-

Number of
elections
in u hich
no repre-
sentatu a

Number of
employees

eligible
to vote

Tail
valid

votes cast
Valid votes cast for- Employees

in units
choosing

repro-
AFL-CIO UnalElritect was chosen AFT,-010 Unqffillated No union sentation
affiliates unions affiliates unions

Total 	 6,354 2,170 1,393 2, 791 450,930 403,310 158 046 81,647 103,617 229,283

New England 	 354 .-----.77;-3 65 166 25,742 25,154 10,314 4,617 11, 223 13 656

Maine 	 20 6 3 11 5,806 5,068 2,211 1,471 1,356 3,750
Nee Hampshire 	 29 10 3 16 1,520 1,364 521 69 774 491
Vermont 	 8 3 3 2 572 525 262 31 232 530
Massachusetts 	 197 65 39 in 15, 168 13 g68 5,057 2,560 6,351 6,328
Rhode Island 	 31 15 5 11 973 901 458 113 330 743
Connecticut 	 69 24 12 as 4,703 4,328 1,805 373 2,1b0 1,822

Middle Atlantic 	 1, 205 880 299 626 124,340 105, 685 41 972 28,986 35,727 70,672

New York 	 540 163 143 234 77,593 05,356 26,261 19,312 19,783 47,843
New Jersey 	 265 95 64 106 16,454 15 020 5,763 4,518 4,739 10 124
Pennsylvania 	 400 122 92 186 30,293 25,309 0,948 5 156 11, 206 12,705

East North Central 	 1,463 498 335 630 87,283 79,856 31,008 16,334 32,514 44,034

Ohio 	 452 152 91 269 29,581 26 835 10,702 5,671 10 462 14 953
Indiana 	 193 64 47 82 10,172 9 300 3 778 1, 825 3,697 5,626
Illinois 	 363 138 79 146 27,654 25,409 9,962 4,499 10,948 12,459
Michigan 	 325 105 82 138 14,366 13 175 4,812 2,907 6,456 7,863
Wisconsua 	 130 -- 31 36- 55 5,510 5,137 1,754 1,432 1,951 3.133

West North Central 	  582 196 141 245 25,399 22,925 9,085 4,416 9,424 13,631

Iowa 	 99 36 20 37 5,'18 3 407 1,238 655 1.514 1, 581
Minnesota 	 111 38 24 49 5,076 4,594 1,831 636 2, 127 2,542
Missouri 	  203 87 42 74 11,700 10,498 4,634 2,206 3,658 6,948
North Dakota 	 17 2 8 7 362 326 70 113 143 247
South Dakota 	 21 3 4 14 380 356 87 78 191 126
Nebraska 	 61 11 16 34 1,63o 1,387 285 369 733 618
Rinses 	 70 19 21 30 2,626 2 357 940 359 1,058 1,869



695 218 143 334 62, 131 86,609 19,882 8, 161 28,566 23, 140

22
104
57
92
67
59

16
28
18
23
19
19

2
22
14
29
18
7

4
54
25
40
30
33

942
11,737
4,888
9,310
6,129
7,644

832
10,742
4,133
8,302
5,873
7 029

475
3,837
1,675
3,519
1,712
2,424

24
1,542

375
1,583

695
530

333
5,363
2,083
3,290
3,466
4,075

563
4, 145
1,251
4,953
1,701
2, 145

15 7 a 5 1,409 1,325 654 108 563 1,067
100 31 16 53 8,186 7,524 2 616 945 3,963 2,454
179 57 32 90 11,886 10,759 2,970 2,359 5,430 4 861

318 99 72 147 24,680 22,537 9,163 2,247 11,127 10,215

73 23 20 30 3,750 3,307 1,350 578 1,469 1,922
132 35 30 67 9,690 8,678 3,601 952 4, 125 4,426
80 24 18 38 6,744 6,262 2,451 455 3,356 2,142
33 17 4 12 4,406 4,200 1,761 262 _ 	 2,177 1,725

401 145 68 188 33,246 30,723 10,680 6,223 13,820 15,339

59 34 6 19 3,218 2,059 1,244 263 1,432 1,568
80 21 18 41 8,026 7,398 1,665 2,342 3,391 3,630
54 17 9 as 4,136 3,783 1,241 246 2,296 1,094

208 73 35 100 17,867 16,603 6,530 3,372 6,701 9,307
-

290 119 57 114 14,475 13,090 6,842 2,278 4,970 7,982

26 14 5 7 877 756 439 62 255 526
41 19 5 17 2,328 2,050 1, 089 305 656 1,529
19 8 4 7 400 373 120 102 151 201

100 ao 24 46 4,726 4,444 1,795 691 1,988 1,920
26 15 3 8 2,246 1,995 1,183 242 570 1,523
37 15 9 13 2,097 1,911 815 237 859 1,078
31 12 5 14 832 734 226 84 424 373
10 6 2 2 969 827 175 555 97 832

807 290 150 367 371_880 33,696 14, 362 6, 101 13,233 20,669

88 42 20 26
.__

2,562 2,348 1,130 748 470 2,157
73 ao 10 33 2,124 2,000 1,073 138 789 1,150

646 218 120 308 33, 194 29,348 12, 159 5,215 11,974 17,362
-

239 102 63 74 12,754 11,035 5,738 2,284 3,013 9,945

14 8 2 4 657 549 316 50 183 517
105 28 46 31 3,383 3,099 966 1,078 1,055 2,616
117 63 15 39 8,510 7,239 4 340 1,156 1,743 6 608

3 3 0 0 204 148 116 0 32 204

South Atlantic 	

Delaware 	
Maryland 	
District of Columbia
Virginia 	
West Virginia 	
North Carolina_ 	
South Carolina 	
Cleorgia 	
Florida 	

East South Central 	

Kentucky 	
Tennessee 	
Alabama 	
Mississippi 	

West South Central 	

Arkansas 	
Louisiana 	
Oklahoma 	
Texas 	

Mountain 	

Montana 	
Idaho 	
Wyoming 	
Colorado 	
New Mexico 	
Arirona 	
Utah 	
Nevada 	

Pacific 	

Washington 	
Oregon 	
California 	

Outlying areas 	

Alaska 	
Hawaii 	
Puerto Rico 	
Virgin Islands 	

The States are grouped according to the method used by the Bureau of the Census, U S Department of Commerce
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Table 16.-Industrial Distribution of Collective-Bargaining
Elections, Fiscal Year 1961

Number of elections

ValidIn which repre-
Industrial group i sentation rights In which Eligible votes

were won by- no repre voters cast
Total sentative

was
AFL- Unaffil- chosen
CIO iated

affiliates unions

Total 	 6,364 2,170 1,393 2,791 450,930 403,310

Manufacturing 	 3,739 1,434 697 1,608 305,276 277,513

Ordnance and accessories 	 5 3 1 1 607 535
Food and kindred products 	 655 202 182 271 38,052 34, 107
Tobacco manufacturers 	 2 0 0 2 1,548 1,474
Textile mill products 	 62 28 8 26 10,329 9,664
Apparel and other finished products

made from fabrics and similar
materials 	 64 22 7 35 6,909 5,380

Lumber and wood products (except
furniture) 	 177 76 27 74 11,366 10,172

Furniture and fixtures 	 136 57 15 64 9 819 8 954
Paper and allied products 	 175 77 37 61 19,497 17,916
Printing, 	 publishing, 	 and 	 allied

industries 	 216 89 61 66 5,926 5 448
Chemicals and allied products 	 279 100 56 123 21,683 20,041
Products of petroleum and coal 	 59 29 13 17 7,815 7,148
Rubber products 	 120 43 20 57 8,050 7,457
Leather and leather products 	 47 19 2 25 I 1, 877 10,801
Stone, clay, and glass products_ 	 208 77 40 91 12,754 11,750
Primary metal industries 	 225 92 42 91 19,233 15,843
Fabricated metal products (except

machinery and transportation
equipment) 	 395 168 52 177 24,131 22,452

Machinery (except electrical) 	 324 120 34 170 30,211 28,230
Electrical 	 machinery, 	 equipment,

and supplies 	 251 43 45 113 39,008 35,211
Transportation equipment _______ 	 171 71 32 68 14,895 13,373
Professional, scientific, and control-

ling instruments 	 56 27 6 24 4,609 4, 1 50
Miscellaneous manufacturmg 	 112 43 18 51 8,179 7,497

ititriculture, forestry, and fisheries 	 2 2 0 0 30 25

Mining 	 ■., 71 14 25 82 7,361 6,666

Metal mining 	 20 6 6 8 4,802 4,286
Coal mining 	 25 0 11 14 921 859
Crude petroleum and natural gas

production 	 3 1 1 1 62 56
Nonmetallic mining and quarrYing - - - 23 7 7 9 1,576 1,465

Construction 	 153 63 34 56 4,748 3,770
Wholesale trade- 	 626 128 221 277 16,996 14 595
Retail trade 	 818 271 129 418 32,825 27,810
Finance, insurance, and real estate 	 21 7 5 9 1,083 997

Transportation, 	 communication, 	 and
other public Mattes 	 624 140 228 258 65,610 56,015

Local passenger transportation 	 85 8 10 67 19,563 15,403
Motor 	 freight, 	 warehousing, 	 and

transportation services 	 340 35 101 123 7,190 6 574
Water transportation 	 31 18 8 7 4,258 3,829
Other transportation 	 19 6 4 9 1,316 1,186
Communication 	 79 42 3 34 27,017 23,634
Heat, light, power, water, and sani-

tary services 	 61 31 12 18 6,167 5,409

Services 	 300 111 56 133 18,101 15,919

I Source Standard Industrial Classification, Dii mon of Statistical Standards, II S Bureau of the
Budget, Washington 1957
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Table 18.—Injunction Litigation Under Sec. 10(j) and (1),
Fiscal Year 1961

Proceedings
Number of

CMS
instituted

Number of
applications

granted
Number of
applications

denied
Cases settled, withdrawn,

dismissed, inacth e, pend•
In& etc

Under sec 10(j)
(a) Against unions_ 	 1 1
(b) Against employers 	 0 0

Under sec 10(1) 	 255 170 18 71 settled:
3 withdrawn
2 dismissed

91 alleged illegal activity
suspended

14 pendIng

Total 	 256 71 13 181

Six injunctions were granted in fiscal 1961 on petitions instituted in the prior fiscal year
Two injunctions were denied In fiscal 1961 on petitions filed in the prior fiscal year

3 One petition pending at the end of the prior fiscal year was settled in fiscal 1961

Table 19.—Litigation for Enforcement or Review of Board
Orders, July 1, 1960—June 30, 1961, and July 5, 1935—June
30, 1961

July 1 1960-
June 30, 1961

July 5, 1935-
June 30, 1961

Number Percent Number Percent

Cases decided by U S courts of appeals 	 148 100 0 2,129 100 0
Board orders enforced in full 	 es 439 1,228 577
Board orders enforced with modification 	 35 237 436 235
Remanded to Board 	 13 88 73 84
Board orders partially enforced and partially remanded 	 4 27 19 9
Board orders set aside 	 31 209 373 175

Cases decided by U S Supreme Court 	 10 100 0 134 1000
Board orders enforced in fell 	 2 200 82 812
Board orders enforced with modification 	 1 100 13 97
Board orders set aside 	 4 400 24 179
Remanded to Board 	 1 100 3 22
Remanded to court of appeals 	 2 200 9 67
Board's request for remand or modification of enforcement

order denied 	
Contempt case remanded to court of appeals 	

oo 0o 1
1

ss
Contempt case enforced 	 0 0 1 7
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Table 20.—Record of 10(1) and 10(j) Injunctions Litigated
During Fiscal Year 1961

Case No Name of complainant Name of union
Disposition of injunctions

Granted Denied Pending

8(b)(4)(A)
2-00-629 	 Elegant° Bridals, Inc	 &

G le, Inc
Ladles Garment Workers, 	

Local 148
	 	 X

8-CC-113 	
9-0C-275 	

Jesse Holland 	
John Reich Painting & Dec-

orating
Teamsters, Local 348'
Painters, Local 249 	 X

8Ø)(4) (B)
4-00-167 	 Allentown Supply Corp _ Plumbers, Local 670 	 	
16-0C-98 	 Anderson Company 	 IBE W, Local 59 	
12-0C-60 	 Babcock Corn 	 y 	 Plumbers, Local 519 	
4-00-144 Board of Har. r Commis-

sioners et al
Longshoremen's & its Local

1694
2-CC-581_ 	 Carleton Bros, Peter A Operating Engineers 	

Neuffer
9-CC-273 	 Carolina Lumber Co 	 Teamsters, Local 505* 	 X
10-00-465 	 Carter Electric Co 	 IBEW, Local 613 	
15-00-129 	 Cleveland 	 Construction

Corp 	 & Elco Electric,
Inc

IBEW, Local 861 & La-
fayette Building & Con-
struction Trades Council'

X

13-CC-253 	 Consumers Aid, Inc et al.. IBEW, Local 134
2-00-573 -- Divine Electrical Services_ ISE W, Local 3 at al_
98-00-78 Drake & Harris Trucking Teamsters, Local 83* 	

Co
15-0C-134 	 Elco Electric, Inc 	 IBE W, Local 861 	
24-C C-67 	 	 El Imparcial, Inc 	 Teamsters, Local 901* 	
18-00-82-84-85 General Development Co

et al
Painters, Local 1324 	

23-CC-97. 	 General Steel Erection Co
at al

Ironworkers, Local 84 	
20-00-234. 	 Great Western Broadcasting

Corp
Television & Radio Artists,

Amer Fed of
2-0C-626 	 H K Electric Co_ 	 IBEW, Local 3 	
2-00-616 	 Handcraft Knitwear Co,

Inc
Ladies Garment TV orkers,

Local 155
21-00-423 	 Walter Holm & Company Teamsters, Local 630* 	
23-0C-82_ 	 Houston Armored Car Go,

Inc
Plant Guard Workers U of

America'
6-0C-241 	 Industrial Electric Service IB E W, Local 712 et al...- .....

et al
21-CC-353 	 Keith Riggs Plumbing & Plumbers, 	 Local 	 741 	 &

Heating Painters, Local 596
6-00-238. 	 S M lamer & Sons_ 	 Sheetmetal Workers, Local

299
17-CC-127_ 	 Layne Western Co 	 Operating Engineers, Local

571
12-CC-123 	 Martin Company 	 IB E W, Local 756_ 	
10-00-452 	 Middle South Broadcasting IB E W, Local 662 	

Co
23-0C-91. 	 E Frank Munzny 	 Painters, Local 1778 	 X
12-00-115-117- Otis Steel Erection, Inc 	 Ironworkers, Local 272 at al

118
12-00-162_ 	 W E Owen 	 Painters, Local 365 	
2-00-614 	 Publishers' Assn	 of New New York Mailers' Union

York City No 8 ITU
4- 00-163. 	 Leonard Shaffer Co,

et al
Hotel & Restaurant Em

ployees, Load 564
23-CO-72-73 Shop-Rite Stores, Inc , Pig

gley Wiggly
Plumbers, Local 142_ 	

17-0C-122_ 	 Siebler Heating & Aircondf-
tioning Inc

Sheetmetal Workers, Local 3 	   X
16-00-101 	 Stephens Company 	 Teamsters, Local 886* 	
4-00-151 	 Sterling Wire Products Co Teamsters Local 107' 	
10-00-463 	 Joseph R Walker Company Painters, Local 38 	
12-00-112 	 Tampa Sand d, Material Co 1 B E W , Local 2017 et al
3-00-130 	 Watson Warehouse, Inc 	 Plant Guard Workers U of

A, Local 516 •
See footnote at end of table
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Table 20.—Record of 10(1) and 10(j) Injunctions Litigated
During Fiscal Year 1961—Continued

Case No Name of complainant Name of union
Disposition of injunctions

Granted Denied Pending

8(b)(4)(D)
2-0D-195 	 Arbogast & Bastian, Inc Teamsters Local 707* 	
6-0D-122 	 Frank P Badolato & Son.- Operating Engineers, Local

66
27-CD-25 	 Brown-Schrepperman & Co_ Carpenters, Local M 	 	
7-CD-38 	 _ Dowd Chair Rental & Sales,

Inc
Teamsters, Local 243' 	 X

5-CD-65 	 	 E I Dupont De Nemours & Shectmetal Workers, Local 	 X
Co , Inc 59

14-0D-112 Globe Democrat Publishing Stage Employees, Local 774.
Co

14-CD-103 	 Illinois Power Company Plumbers, Local 553 	
2-0D-196 	 New York Times Co 	 New York Mailers, Local 6

ITU
4-CD-51_ _ ..... Northern Metal Company__ Longshoremen, Local 1291...
7-CD-48_ _ ..... Port Huron 	 Sulphite 	 & Carpenters, at al 	

Paper Co
2-CM-216 	 Precrete, Inc 	 Lathers, Local 46 	
2-CD-189_ _ Prefabricated Concrete, Inc_ Lathers, Local 46 	
22-0D-54 	 Schwerman Co of Pa , Inc _ Operating Engineers, Local 	  X

825
21-0D-100 	 Todd Shipyards, Corp 	 Marine Engineer:Beneficial X

Assn et al
8(6)(4)(A)(D)

15-00-124 	 Baltimore Contractors, Inc_ Operating Engineers, Local
406

15-CC-121 	 Ford, Bacon & Davis Con-
struction Co

Building & Trades Council
of Monroe

27-CC-65_ 	 Edna Coal Co et al 	 Mine Workers, Dist 50'
21-CC-414__ ..... Interstate Employers Inc___ Hod Carriers, Local 1184

at al
2-CC-623 	
18-00-11a 	

johns Bargain Stores Corp..
Weis Builders, Inc 	

Building Service Employees,
Local 4®

Carpenters, Local 1342 et al 	 X
8(0)U)(A)(D)

15-CC-133 	 Binnings Construction Co ,
Inc

Plumbers. Local 60_ 	 	  X

8(b)C8)(B)(D)
12-00-119, 12- Erectors of Florida, Inc 	 Ironworkers, Local 272 	

CD-21
17-00-125, 17- Ets-Hokln & Galvan, Inc--- Operating Engineers, Local

CD-89 101
4-00-154, 4- Lance Roofing Co 	 Roofers, Local 30 	 X

OD-132
22-00-90, 22- Mechanical Contractors Operating Engineers, Local

CD-38 Ass'n of N I 825
22-00-126, 22- Nichols Electric Co 	 Operating Engineers, Local

CD-51 825
19-00-146,19- I Duane Vance 	 Longshoremen 	 & 	 Ware-

CD-ISOD-52 housemen's Local 19 •
5-00-124, 5- Arthur Venneri Co_ 	 Plumbers, Local 5 	

OD-42

8(6)(4)(A)(D) (D)
21-00-886,21- Hillsbro Newspaper Print- Typographical Union, Lo

CD-84 ing Co et al cal 9

8(6)(7)(4)
20-0P-32 Associated 	 General 	 Con

tractors
Tunnel & Rock Workers N

Calif Chapter at al •
See footnote at end of table
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Table 20.—Record of 10(1) and 10(j) Injunctions Litigated
During Fiscal Year 1961—Continued

Case No Name of complainant Name of union
Disposition of injunctions

Granted Denied Pending

8(b)(7)(B)

13-0P-15 Bachman Furniture Co 	 Teamsters Local 200• 	 X	 	
l-CP-22 	 Blinstrubs Village & Grill

Inc
Hotel & Restaurant Em

ployees et al
X

5-0P-10 	 Irvins, Ino 	 Retail Clerks, Local 692 	 x
21-OP-IS 	 Islander Restaurant 	 Hotel tfc Restaurant Em-

ployees
X

23-CP-4 	 Joiners, Inc 	 Painters Local 130 	 X14-CP-14 	 National Food Stores 	 Retail Clerks, Local 219 	 x
19-CP-10 	 Sears Roebuck & Co 	 Retail Clerks, Local 1207 	 x
3-OP-16 	 Woodward Motors, Inc 	 Teamsters, Local 182 • 	 X
19-CP-11 	 Heated Stores Co 	 Retail Clerks, Local Union 	 X

#57
8(b)(7)(C)

4-OP-20 	 Atlantic Maintenance Co_ Phila Window Cleaners & 	 x
Maintenance Workers
Union, Local 125 •

21-CP-44 	 -- Barker Bros Corp & Golds,
Inc

Retail Clerks, Locals no & 	324	 4. x
2-CP-82 	 Bernard Crystal dim Al

bert Mfg Co
Ladies Garment Workers _ ..... ____ X

4-CP-29 	 Best Markets, Inc 	 Retail Clerks, Local 1357.- x
14-OP-10 	 Charlie's	 Car	 Wash 	 & Teamsters, Local 618* 	 xService
2-0P-89 	 Charles & Roberts of Rego

Park
Barbers 	 & 	 Hairdressers, 	Local 1045 x

23-CP-2 	 Claude Everett Construe-
ton Co

Building di 	 Construction 	
Trades Council X

2-CP-48 	 Fanelli Ford Sales, Inc 	 Automobile Workers, Local X
295

2-CP-01 	 Goldleaf Sales Corp 	 Teamsters, Local 456* 	 x
21-CP-7 	 Keith Riggs Plumbing & Plumbers, Local 741 	 XHeating Contractors

8(b)(4)(A) & (7)(C)
17-C 0-123 	 Sherwood Construction Co. Operating Engineers, Local X --Inc 101

8(b)(4)(A)(B) & (7)(C)

28-CC-80 	 Colson & Stevens Construe
tion Co

Hod Carriers, Local 383 et al_ X

8(b)(4)(A)(B) de 8(e)

9-CC-288,
9-CE-6

Cardinal Industries, Inc . — Carpenters, 	 Ohio	 Valley
That Council

X
14-CC-172,

14-CE-7
Drive Thru Dairy, Inc_ 	 Teamsters, Local 603° 	 X

20-CC-247,
20-CE-5

Sunrise Transportation Co__ Teamsters, Local 484•___ ___ .......... X

8(e)

14-0E-1_ ...... Greater St Louis Automo-
two Trimmers Assn

Teamsters, Local 618* &
Machinists Dist #9

X

8(b)(4)(B) & 8(e)

13-00-254,
13-CE-5.

Milwaukee Cheese Co 	 Teamsters, Local 200• 	 x
10(j)

8(b)(8)

2-CB-3117 	 Andrew Catapano Co, Inc
et al

Hod Carriers, Local 147 	

'AU unions are affiliated with AFL-CIO except those indicated by an astezisk


