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I

Operations in Fiscal Year 1958

Fiscal year 1958 was a historic one in the annals of the National
Labor Relations Board. Both the volume and the character of the
caseload were marked by significant changes.

Unprecedented in the history of the Board were the total number of
cases filed, 16,748. More cases were closed, 14,779, than in any year
since 1953. More hearings were held, 2,586, than in any year since
1954. More decisions, 2,493, were issued by the Board than in any
year since 1955.

And, for the first time since 1941, charges of unfair labor practices
constituted a majority of all cases filed ; that is, the number of charges
of unfair labor practices exceeded the number of petitions for collec-
tive-bargaining elections.

In the field of unfair labor practice cases:

1. The number of unfair practice charges filed was the greatest in
the history of the statute. The total of 9,260 charges represented an
increase of 68 percent over the 5,506 filed during the preceding fiscal
year, 1957.

2. The number of charges filed against either employers or unions
was likewise unprecedented. Charges filed against employers num-
bered 6,068, an increase of 66 percent over the 3,655 charges filed in
fiscal 1957 ; and 3,192 were filed against labor organizations, an increase
of 72 percent over the 1,851 charges filed in 1957.

3. For the first time, charges filed by individuals constituted a
majority of all charges of unfair labor practices. Individuals filed
5,410, or 58 percent, of all charges filed. Of the 5410 charges, 3,412
were filed against employers, and 1,998 against labor organizations.

4. More unfair labor practice cases were closed—handled to con-
clusion—by the agency than ever before. A total of 7,289 unfair
practice cases were closed, an increase of 42 percent over the 5,144 cases
closed in the preceding year.

5. More complaints in unfair labor practice cases were issued by the
General Counsel than in any year since 1953. A total of 822 cases in-
volved complaints, 456 against employers and 366 against labor
organizations.



2 Twenty-third Annual Report of the National Labor Relations Board

6. The number of petitions for injunctions filed by the General
Counsel was unprecedented. Petitions for injunctive relief were filed
in 134 cases, as compared with 100 filed in the preceding year.

7. The number of decisions issued by the Board in unfair labor prac-
tice cases, 605, was the highest since fiscal year 1958.

In the field of representation cases:

1. Of all the elections conducted by the Board, a smaller proportion
was held pursuant to the agreement of the parties. In the 1958 fiscal
year, 72 percent of all elections were based on all-party agreements, as
compared with 77 percent in 1957 and 79 percent in 1956. In other
words, a greater proportion of the elections was being conducted only
after contested hearings and pursuant to Board orders.

2. Fewer elections were conducted than in the preceding 2 years. In
the 1958 fiscal year, 4,524 elections were held, as compared with 4,888
in 1957 and 5,094 in 1956.

3. Fewer employees were eligible to vote in the elections than in any
year since 1948. In the 1958 fiscal year, 363,672 employees were
eligible to vote, as compared with 470,926 in 1957 and 476,001 in 1956.

4. A higher percentage, 90 percent, of those eligible to vote cast
valid ballots than in any year of the history of Government-
conducted collective-bargaining elections.

5. For the first time in 4 years, more than 50 percent of all elections
involved less than 30 employees.

6. Labor organizations lost a greater percentage of the elections
than ever before. In 1958 they won majority designation in 61 per-
cent of the elections, as compared with 62 percent in 1957, 65 percent
in 1956, and 68 percent in 1955.

1. Decisional Activities of the Board

The Board Members issued decisions in 2,493 cases of all types. Of
these cases, 2,106 were brought to the Board on contest over either
the facts or the application of the law; 353 were unfair labor practice
cases; and 1,753 were representation cases. The remaining 387 cases
were uncontested; in these, the Board issued orders to which the
parties had consented or made rulings as to conduct of elections held
by agreement of the parties.

In the representation cases, the Board directed 1,526 elections; the
remaining 227 petitions for elections were dismissed.

.Of the unfair labor practice cases, 177, or 50.1 percent, involved
charges against employers; 176, or 49.9 percent, involved charges
against unions.

Of the 353 contested unfair labor practice cases, the Board found
violations in 285 cases, or 81 percent.

The Board found violations by employers in 150, or 85 percent,
of the 177 cases against employers. In these cases, the Board ordered
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employers to reinstate a total of 418 employees and to pay back pay
to a total of 624 employees. Illegal assistance or domination of labor
organizations was found in 39 cases and ordered stopped. In 26 cases
the employer was ordered to undertake collective bargaining.

The Board found violations by unions in 135 cases, or 77 percent of
the 176 cases against unions. In 58 of these cases the Board found
illegal secondary boycotts and ordered them halted. In 19 cases the
Board ordered unions to cease requiring employers to extend illegal
assistance. Ten other cases involved the illegal discharge of employees,
and back pay was ordered for 22 employees. In the case of 16 of
these employees found to be entitled to back pay, the employer, who
made the illegal discharge, and the union, which caused it, were held
jointly liable.

2. Activities of the General Counsel

The statute gives the General Counsel the sole and independent
responsibility for investigating charges of unfair labor practices,
issuing complaints in cases where his investigators find evidence of
violation of the act, and prosecuting such cases.

Also, under an arrangement between the five-member Board and
the General Counsel,» members of the agency’s field staff function un-
der the General Counsel’s supervision in the preliminary investigation
of representation and union-shop deauthorization cases. In the latter
capacity, the field staffs in the regional offices have authority to effect
settlements or adjustments in representation and union-shop deau-
thorization cases and to conduct hearings on the issues involved in
contested cases. However, decisions in contested cases of all types are
ultimately made by the five-member Board.

Dismissals by regional directors of charges in unfair labor practice
cases may be appealed to the General Counsel in Washington. Re-
gional directors’ dismissals in representation cases may be appealed
to the Board Members.

a. Representation Cases

The field staff closed 5,601 representation cases during the 1958 fiscal
year without necessity of formal decision by the Board Members.
This comprised 76 percent of the 7,403 representation cases closed by
the agency.

Of the representation cases closed in the field offices, consent of the
parties for holding elections was obtained in 3,144 cases. Petitions
were dismissed by the regional directors in 654 cases. In 1,803 cases,
the petitions were withdrawn by the filing parties.

1 See Board Memorandum Desceribing Authority and Assigned Responsibilities of the
General Counsel (effective April 1, 1955), 20 Federal Register 2175 (April 6, 1955).
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b. Unfair Labor Practice Cases

The General Counsel’s staff in the field offices closed 6,654 unfair
labor practice cases without formal action, and issued complaints in
822 cases.

Of the 6,654 unfair labor practice cases which the field staff closed
without formal action, 725, or 11 percent, were adjusted by various
types of settlements; 2,242, or 34 percent, were administratively
dismissed after investigation. In the remaining 3,687 cases, or 55
percent of the cases closed without formal action, the charges were
withdrawn ; in many of these cases, the withdrawals actually reflected
settlement of the matter at issue between the parties.

The regional directors, acting pursuant to the General Counsel’s
statutory authority, issued formal complaints alleging violation of the
act in 822 cases. Complaints against employers were issued in 456
cases; complaints against unions, in 366 cases.

Of the total 822 complaints, 309 were based on charges filed by
unions, 310 by individuals, and 203 by employers.

Of the 456 complaints issued against employers, 291 were based on
charges filed by unions, 164 on charges filed by individuals, and 1
charge was filed by an employer association.

Of the 366 complaints issued against unions, 202 were based on
charges filed by employers, 146 on charges filed by individuals, and
18 were based on charges filed by unions.

c. Types of Unfair Labor Practices Charged

The most common charge against employers continued to be that
of illegally discriminating against employees because of their union
activities or because of their lack of union membership. Employers
were charged with having engaged in such discrimination in 4,649
cases filed during the 1958 fiscal year. This was 77 percent of the
6,068 cases filed against employers.

The second most common charge against employers was refusal to
bargain in good faith with representatives of their employees. This
was alleged in 1,089 cases, or 17 percent of the cases filed against
employers.

A major charge against unions was illegal restraint or coercion of
employees in the exercise of their right to engage in union activity or
to refrain from it. This was alleged in 2,214 cases, or 69 percent of
the 3,192 cases filed against unions.

Discrimination against employees because of their lack of union
membership was also alleged in 1,952 cases, or 61 percent. Other
major charges against unions alleged secondary boycott violations in
527 cases, or 17 percent, and refusal to bargain in good faith in 211
cases, or 7 percent.
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d. Division of Law

The Division of Law, which is located in the Washington office of
the General Counsel, is responsible for the handling of all court litiga-
tion involving the agency—in the Supreme Court, in the courts of
appeals, and in the district courts.

During fiscal 1958, the Supreme Court handed down decisions in
seven cases involving Board orders. Three Board orders were en-
forced in full, 1 was enforced with modification, none was set aside,
and 1 was remanded to the court of appeals. Enforcement of two
Board subpenas was granted.

The courts of appeals reviewed 49 Board orders during fiscal 1958.
Of these 49 orders, 33 were enforced in full and 4 with modification;
8 orders were set aside; and 4 were remanded to the Board.

Petitions for injunctions in the district courts reached an alltime
high during fiscal 1958. Of the 134 petitions filed during the year,
127 were filed under the mandatory provision, section 10 (1), of the
act. Seven petitions were filed under the discretionary provision, sec-
tion 10 (j), of the act.

During the year, 63 petitions for injunctions were granted, 10 peti-
tions were denied, 62 petitions were settled or placed on the courts’
inactive docket, and 7 petitions were awaiting action at the end of the
fiscal year.

3, Division of Trial Examiners

Trial examiners, who conduct hearings in unfair labor practice
cases, held hearings in 522 cases 2 during fiscal 1958, and issued inter-
mediate reports and recommended orders in 439 cases. These figures,
when compared with the preceding year, represent a decrease of 5
percent in the number of cases heard and an increase of 19 percent
in the number of cases in which intermediate reports were issued.

In 63 unfair labor practice cases which went to formal hearing
during the year, the trial examiners’ findings and recommendations
were not contested ; this comprised 14 percent of the 439 cases in which
trial examiners issued reports. In the preceding year, trial examiners’
reports which were not contested numbered 71, or 19 percent of the
370 cases in which reports were issued.

4. Results of Representation Elections

The Board conducted a total of 4,490 representation elections during
the 1958 fiscal year. This was a decrease of 8 percent from the 4,874
representation elections conducted in fiscal 1957.

m vear, 44 cases were closed by settlement agreements reached after the
hearing opened but before issuance of intermediate report.
491249—59——2
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In the 1958 representation elections, collective-bargaining agents
were selected in 2,695 elections. This was 60 percent of the elections
held, and compared with selection of bargaining agents in 61 percent
of the 1957 elections.

In these elections, bargaining agents were chosen to represent units
totaling 201,959 employees, or 56 percent of those eligible to vote.
This compares with 57 percent in fiscal 1957, and 63 percent in fiscal
1956.

Of the 361,341 who were eligible to vote, 90 percent cast valid
ballots.

Of the 324,510 employees actually casting valid ballots in Board
representation elections during the year, 194,853, or 60 percent, cast
ballots in favor of representation.

Unions affiliated with the American Federation of Labor-Congress
of Industrial Organizations won 2,186 of the 3,853 elections in which
they took part. This was 57 percent of the elections in which they
participated, compared with 58 percent in 1957.

Unaffiliated unions won 509 out of 904 elections; this was 56 percent,
compared with 63 percent in 1957.

5. Fiscal Statement

The expenditures and obligations of the National Labor Relations
Board for fiscal year ended June 30, 1958, are as follows:

' 1958 Appropriation

Salaries . $8, 058, 174
Travelo oo - 521,715
Transportation of things__________________ - _ 32,984
Communication services.._.____________ 243, 797
Rents and utility services.______________ 35,574
Printing and reproduetion__.____________ 95, 498
Other contractual services — — 232, 595
Supplies and materials — 96, 754
Equipment._._ _ - — 15, 858
Grants, subsidies, and contributions - - 450, 506
Refunds, awards, and indemnities________________________________ 2, 870
Taxes and assessments_ 11, 896

Total, obligations and expenditures out of 1958 appropriation__ 9, 798, 221

1959 Appropriation®

Supplies and materials : 217, 336
Equipment______ N — 19, 037
Total, obligations and expenditures out of 1959 appropriation__ 46, 373
Grand total, obligations and expenditures__.__._______________ 9, 844, 594

1This amount represents the obligations and expenditures created pursuant to Public
Law 85-386, which anthorized advance procurement obligations in fisecal year 1958 out of
fiscal year 1959 appropriations.
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Jurisdiction of the Boatd

The Board’s jurisdiction under the act with respect to both repre-
sentation proceedings and unfair labor practices extends to all enter-
prises whose operations “affect” interstate commerce.? However, the
Board has discretion to limit its statutory jurisdiction to those cases
which, in its opinion, have a substantial effect on commerce. In the
exercise of this discretion, the Board has adopted specific standards
to guide it in asserting jurisdiction. The first such standards were
adopted in 1950 ? and modified in 1954.%

Soon after the close of fiscal 1958, the Board announced certain
proposed new standards in order that “more individuals, labor or-
ganizations and employers may invoke the rights and protections
afforded by the statute.”* In the announcement, the Board said
further:

We are taking this action as a consequence of the situation to which the
Supreme Court referred in the case of Guss v. Utah Labor Relations Board.
Therein the Supreme Court adverted to “a vast no-man’s land, subject to regu-
lation by no agency or court,” and declared: (1) “Congress is free to change
the situation”; and (2) “The National Labor Relations Board can greatly
reduce the area of no-man’s land by reasserting its jurisdiction.”

On Friday, the Congress voted approval of the Board's appropriation for the
fiscal year 1958-59. The total was $13,100,000, of which $1,500,000 took into
allowance the extension of the Board’s jurisdiction into some of the area cov-
ered by the so-called no-man’s land.®

Comments and suggestions on the proposals were invited from any
interested parties, and comments were received from about 80 individ-
uals and organizations.

1 See sections 9 (c¢) and 10 (a) of the act. The Board has no Jurisdiction over railways
and airlines, which come under the Railway Labor Act; and a rider to the Board’'s appro-
priation denies it jurisdiction over “mutual, nonprofit” water systems of which 95 percent
of the water is used for farming, and over agricultural laborers as defined in section 3 (f)
of the Fair Labor Standards Act.

Tifteenth Annual Report (1950), pp. 5-6; Sixteenth Annual Report (1951), pp. 15—39
8 Nineteenth Annual Report (1954), pp. 2-5; Twenty-first Annual Report (1956), pp. 7-
28 ; Twenty-second Annual Report (1957), pp. 7-9.

4 Press Release R-570, July 22, 1958.

6 The Guss decision, 353 U. 8. 1 (1957) is discussed in the Twenty-second Annual Report,
pp. 119-120,

7
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1. New Jurisdictional Standards

On October 2, 1958, the Board announced its new standards, which
modified somewhat its original proposals.® The new standards are:

1. Noanretail: $50,000 outflow or inflow, direct or indirect.”

2. Office buildings: Gross revenue of $100,000, of which $25,000 or more is
derived from organizations which meet any of the new standards.

3. Retail concerns: $500,000 gross volume of business.?

4. Instrumentalities, links, and channels of interstate commerce: $50,000 from
interstate (or linkage) part of enterprise, or from services performed
for employers in commerce.?

5. Public utilities: $250,000 gross volume, or meet standard 1 (nonretail).

6. Transit systems: $250,000 gross volume. (Except taxicabs, to which the
retail test ($500,000 gross volume of business) shall apply.)

7. Newspapers and communication systems: Radio, television, telegraph, and tele-

phone: $100,000 gross volume. Newspapers: $200,000 gross volume.?

. National defense: Substantial impact on national defense.®

9. Business in the Territories and District of Columbia:

D. C.—Plenary.
Territories—Standards apply.
10. Associations: Regarded as single employer.

o]

Direct outflow refers to goods shipped or services furnished by the
employer outside the State. Indirect outflow includes sales within
the State'to users meeting any standard except solely an indirect in-
flow or indirect outflow standard. Direct inflow refers to goods or
services furnished directly to the employer from outside the State
in which the employer is located.

Indirect inflow refers to the purchase of goods or services which
orlgmated outside the employer’s State but which he purchased from
a seller within the State. Direct and indirect outflow may be com-
bined, and direct and indirect inflow may also be combined to meet
the $50,000 requirement. However, outflow and inflow may not be
combined.

In Siemons Mailing Service, the Board acknowledged that under the
revised standards there would still remain a “no-man’s land, subject
to regulation by no agency or court.” However, the Board pointed out,
a further broadening of its jurisdiction, at this time, would produce
a caseload of such proportions as seriously to lengthen the time for
processing cases, thus lessening the efficacy of the Board as a forum
to which labor disputants might turn for aid in resolving their dis-
putes. In such circumstances the Board exercised its discretionary

¢ Press Release R-576, October 2, 1958.

7 Siemons Mailing Service, 122 NLRB No. 13.

8 Qarolina Supplics and Cement Co., 122 NLRB No. 17.

® HPO Service, Inc.,, 122 NLRB No. 62.

2 Srwouzx Valley Empwre Electric Assn, 122 NLRB No. 18,

1 Raritan Valley Broadcasting Co., Inc., 122 NLRB No. 16.

12 Belleville Employing Printers, 122 NLRB No. 58.
13 Ready Mwred Concrete & Materials, Inc., 122 NLRB No. 43.
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authority to decline to exercise its full statutory jurisdiction.* As
indicated in Siemons, the Board’s decision to continue to utilize juris-
dictional standards in determining whether or not it should exercise
jurisdiction in a given case was based upon the Board’s-experience in
making such determinations both with and without the aid of stand-
ards. That experience has demonstrated that the utilization of juris-
dictional standards significantly reduces the amount of time, energy,
and funds expended by the Board and its staff in the investigation and
resolution of jurisdictional issues, thus enabling the Board to devote
a greater portion of its resources to the processing of substantive
problems in a greater number of cases than is possible on a case-by-case
approach to the problem.

The Board also pointed out in Siemons that its new standards would
be applied to all future and pending cases, including unfair labor
practice cases in which the unfair labor practice occurred at a time
when the Board was not exercising jurisdiction under its prior stand-
ards over the enterprise involved. The Board pointed out that the
mere fact that a respondent had reason to believe, by virtue of the
Board’s announced jurisdictional standards, that the Board would
not assert jurisdiction over it, gave it no legal, moral, or equitable
right to violate the provisions of the act!® Accordingly, the Board
will assert jurisdiction under its revised standards, for any other policy
would benefit the party whose actions transgressed the provisions of
the act at the expense of the victim of such actions and of public policy.

2. Jurisdiction Over Employers Refusing To Furnish Commerce
Data |

In a decision * issuing simultaneously with its lead jurisdictional
decisions, the Board declared that the adoption of the revised stand-
ards does not preclude the Board from exercising its statutory author-
ity in any properly filed case where legal jurisdiction alone is proven,
if the Board is satisfied that such action will best effectuate the poli-
cies of the act.” Accordingly, the Board announced that it would
assert jurisdiction in any case in which an employer has refused, upon
reasonable request by Board agents, to provide the Board or its agents
with information relevant to the Board’s jurisdictional determina-
tions, where the record developed at a hearing, duly noticed, scheduled,

1 Relying on the Supreme Court’s declsion in Office Employees International Union v.
N.L R. B, 353 U. 8. 313.

15 The Board overruled its prior decision in Almeidae Bus Lines, Inc., 99 NLRB 498, to
the extent it might be deemed inconsistent with this view, and respectfully declined to
follow the decision of the Ninth Circult Court of Appeals in:N. L. R.-B. v. Guy F.
Atkinson Co., 195 F. 24 141.

18 Tropicana Products, Inc., 122 NLRB No 29.

17'See N. L. R. B. v. W, B. Jones Lumber Co., 245]3‘ 2d 388 (C A9
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and held, demonstrates the Board’s statutory jurisdiction, irrespective
of whether the record demonstrates that the employer’s operations
satisfy the Board’s jurisdictional standards. Applying that policy in
Tropicana, the Board asserted jurisdiction over the employer, which
had refused to cooperate in the production of evidence concerning the
effect of its operations on commerce, except under subpena, and de-
clined to appear at the hearing, on the basis of record evidence that
the employer’s truckdriver employees made numerous trips in inter-
state commerce with products loaded at the employer’s warehouse.

3. Enterprises Subject to Board Jurisdiction

Enterprises over which the Board exercised jurisdiction for the
first time during the past year included labor organizations in their
capacity as the employers of their own employees,’ and business oper-
ations on the Outer Continental Shelf. One case involved the question
of the Board’s jurisdiction over certain ships of foreign registry.

a. Oil Operations on Outer Continental Shelf

The employer in one case was engaged in providing “boatel service,”
furnishing food and utensils and maintaining living quarters for
personnel in the offshore oil industry in the Gulf of Mexico, including
employees who worked on oil rigs and on drilling tenders.’® Asserting
jurisdiction in the case, the Board pointed out that the Outer Con-
tinental Shelf Lands Act 2 extended the Board’s jurisdiction to com-
merce between States of the United States and points on the Outer
Continental Shelf.

b. Vessels of Foreign Registry

Jurisdiction was asserted to conduct an election among the pre-
dominantly alien crews of two ships nominally owned by a foreign
corporation and registered under the laws of the incorporating foreign
country.® The Board rejected the contention that the act did not
apply because foreign ships and foreign crews were involved. The
Board found that, in order to have the ships manned with foreign
crews in the interest of cheaper operation, the original American
owner effected the ships’ transfer to foreign registry through two
specially formed foreign corporations. A third foreign corporation
then chartered the vessels and, in turn, subchartered them to the

8 Oregon Teamsters’ Security Plan Office et al., 119 NLRB 207 ; American Federation
of Labor and Congress of Industrial Organizations, 120 NLRB No. 134, See Twenty-
second Annual Report (1957), pp. 114-115, for background of the Oregon Teamsiers
case ; see also infra, p. 62.

1 General Marine Corp., 120 NLRB No. 185.

2 43 U. 8. C. 1332, 1383.
o Peninsular & Occidental Steamship Oo. et al., 120 NLRB No. 147.
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former owner. These corporate arrangements, however, left the latter
in the operational control of the ships and, the Board found, the
American owner was in fact the employer of the crews which were
hired by the chartering corporation.

The Board also held that the ships could not be regarded as foreign
vessels for jurisdictional purposes. The ships, the Board noted, had
never been in the waters of the country where their nominal owner
was incorporated, were under complete operational control of a domes-
tic corporation, were engaged primarily in the commerce of the United
States, and had a domestic home port where they were mainly provi-
sioned and from which they derived most of their revenue. Noting
further that most of the employees signed their shipping articles in
this country and were paid off while their ships were in .American
ports, the Board held that the mere fact that a majority of the em-
ployees were nonresident aliens did not remove the case from the act’s
coverage. The Compania Naviera case ?? cited by the employer was
held not controlling under the circumstances here.

The employers’ contention that jurisdiction should be declined in any
event because the case involved foreign workmen, not in competition
with American workmen, was rejected, the Board pointing out that
the ships’ crews consisted at least in part of American citizens and
residents, that they were in direct competition with American seamen
for employment opportunities aboard the vessels, and that their organ-
ization with a view to improving their working conditions was of
direct concern to American seamen.

4. Application of Jurisdictional Standards

During the past fiscal year, a number of cases presented questions
as to the application of existing basic standards.

a. Outflow and Inflow Standard

In several cases, the Board had to determine whether certain types
of transactions constituted “outflow” or “inflow” for jurisdictional
purposes. In one case, sales to Federal Reserve banks were included
in the computation of an employer’s outflow.?® The Board here
pointed out that the banks are in fact economic and monetary instru-
mentalities of commerce with very large interstate operations. In the
same case, the Federal excise and State sales taxes collected by the
employer on its sales to firms engaged in commerce within the meaning
of the act were likewise considered in computing outflow.

In another case ?* the employer contended that the sale of certain

22 Ben# v. Compania Naviera Hidalgo, 8. A., 353 U. S. 138.

B J. Tom Moore & Sons, Inc., 119 NLRB 1663,
2 McFarling Bros. Midstate Poultry & Egg Co., 120 NLRB No. 201.
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poultry to a national meatpacking company should not be included in
its outflow because it was a “paper transaction,” the poultry having
been purchased for the packing company and transferred to it at cost
plus a handling charge. It was the employer’s position that only the
handling charges should be counted. The Board rejected this conten-
tion, pointing out that the employer paid for and acquired title to
the poultry, which it then sold and delivered to the meatpacking com-
pany. The fact that the employer here realized no profit on the trans-
action was held immaterial.

In the Oregon Teamsters’ case,? the Board, on remand from the
Supreme Court,® asserted jurisdiction over the respondent local unions
and their Security Plan Office on the basis of approximately $6 million
annual per capita taxes and initiation fees and $2 million premium
payments remitted to an out-of-State insurance carrier, respectively.
Applicable jurisdictional standards were held met whether these sums
be considered “inflow” or “outflow.”

b. Period Used in Determining Volume of Business

In applying the jurisdictional standards, the Board normally deter-
mines volume of business on the basis of the employer’s past experience
rather than its future operations.?” Accordingly, where an employer
shipped more than $50,000 worth of goods out of State during its most
recent calendar year the Board asserted jurisdiction, rejecting the em-
ployer’s contention that jurisdiction should be declined because it had
recently ceased the out-of-State shipments.?® However, where an em-
ployer had been in business only 914 months of the current calendar
year, the Board projected the figures for this period over a 12-month
period and asserted jurisdiction on the basis of the annual estimate.?
Similarly, where the employer’s current business was seriously cur-
tailed by a strike, the Board asserted jurisdiction on the basis of the
estimated volume of business, absent the strike.°

2 Supra, footnote 18.

% Office Employees International Union, Local No. 11 v. N L. R. B. (Oregon Teamsters),
353 U. 8. 313.

2 See Aroostook Federation of Farmers, Inc., 114 NLRB 538 ; Twenty-first Annual Re-
port (1956), pp. 10-11.

B Jos. McSweeney & Son, Inc.,, 119 NLRB 1399. A contention that the last fiscal year
rather than the last calendar year should be used was also rejected. The Board here also
rejected a request that the employer’s outflow be computed on the basis of payments re-
ceived for goods shipped during the applicable period instead of the value of the goods
shipped.

2 Coast Aluminum Co , 120 NLRB No. 173.
8 Hygienic Samitation Co, 118 NLRB 1030
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Representation Cases

The act requires that an employer bargain with the representative
selected by a majority of his employees in a unit appropriate for collec-
tive bargaining. But the act does not require that the representative
be selected by any particular procedure, as long as the representative
is clearly the choice of a majority of the employees.

As one method for employees to select a majority representative,
the act authorizes the Board to conduct representation elections. The
Board may conduct such an election after a petition has been filed by
the employees or any individual or labor organization acting in their
behalf, or by an employer who has been confronted with a claim of
representation from an individual or a labor organization.

Once a petition has been properly filed, the Board has the statutory
authority to determine the employees’ choice of collective-bargaining
representative in any business or industry affecting interstate com-
merce, with the major exceptions of agriculture, railroads, and air-
lines.! Tt also has the power to determine the unit of employees ap-
propriate for collective bargaining.

The Board may formally certify a collective-bargaining representa-
tive in a representation case only upon the basis of the results of a
Board-conducted election. Once certified by the Board, the bargain-
ing agent is the exclusive representative of all employees in the appro-
priate unit for collective bargaining in respect to rates of pay, wages,
hours of employment, or other conditions of employment.

The act also empowers the Board to conduct elections to decertify
incumbent bargaining agents which have been previously certified
or which are being currently recognized by the employer. Decertifica-
tion petitions may be filed by employees, or individuals other than
management representatives, or by labor organizations acting on
behalf of employees.

Petitions for elections are filed in the regional office in the area in
which the plant or business involved is located. The Board provides
standard forms for filing petitionsin all types of cases.

m does not always exercise that power where the enterprises involved have
relatively little impact upon interstate commerce. See the Board's standards for asserting

Jjurisdiction, discussed in the Twenty-second Annual Report at pp. 7-9, and Twenty-first
Apnnual Report, pp. 7-28.
13



14  Twenty-third Annual Report of the National Labor Relations Board

This chapter deals with decisions of the Board during the 1958 fiscal
year which involve novel questions or set new precedents in representa-
tion cases.

1. Showing of Employee Interest To Justify Election

The Board requires, under section 9 (¢) (1), that a petitioner seeking
a representation election, other than an employer,? make a showing
that the proposed election is favored by at least 30 percent of the em-
ployees. The showing must relate to the unit found appropriate.?

Intervening parties are permitted to participate in certification and
decertification elections upon a showing of a contractual interest * or
other representative interest.®* However, an intervenor seeking a unit
other than the petitioner must make a 30-percent showing of interest.®

a. Sufficiency of Showing of Interest

Generally, the Board determines the validity of a party’s showing of
representative interest only by an administrative investigation.’
Parties are not permitted to litigate at the representation hearing al-
legations that authorization cards have been procured by fraud, mis-
representation, or coercion or that they have been revoked or are stale.®
Allegations that supervisors assisted in obtaining a showing will no
longer be considered an exception to this general rule, the Board ruled
this year.® The cases permitting litigation of the issue of super-
visory participation were overruled.™

In several cases, the evidence submitted was held insufficient to
justify rejection of interest showing. The allegations included super-
visory assistance *? and fraud or misrepresentation in the procurement
of designations®® Doubt as to the identity of the representative
designated by the showing was raised in some cases, in which the

2 NLRB Statements of Procedure, section 101.18 (a).

2 See, e. g, Tri-State Plastic Molding Co., 120 NLRB No. 186 ; Carolina Power and Light
Co., 119 NLRB 1422 ; cf. P Ballantine & Sons, 120 NLRB No. 16.

* Barrett Division, Allied Chemical & Dye Corp., 120 NLRB No. 138 ; cf. Sterling Faucet
Co., 119 NLRB 1225,

5 See Southeastern Ilnois Gas Co., etc., 119 NLRB 1665, where a second election was
directed in order to afford a place on the ballot to a union with a representative interest
which had not had timely notice of the representation proceeding.

¢ Dierks Paper Co., 120 NLRB No. 45.

" Investigation of a party’s showing of interest need not be completed before the closlng~
of the hearing in the case. 0. E. McIntyre, Inc., 118 NLRB 1290,

8 Georgia Kraft Co., 120 NLRB No. 113.

® Ibid.

1 K. g., Wolfe Metal Products Corp, 119 NLRB 659.

1 Allegatfons challenging the validity of a party’s showing of interest will be adminis-
tratively investigated only if accompanied by supporting evidence. Qoldblatt Bros., Inc.,
118 NLRB 643.

12 Georgia Kraft Co., supra.

8 Tung-Sol Electric, Inc. and Triangle Radio Tube Corp., 120 NLRB No. 214 ; Louisiana
Oreamery, Inc., 120 NLRB No. 26.
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Board held: (1) Expulsion of a union from its parent, AFL~-CIO,
did not create such confusion as to require it to submit a new showing
of interest, particularly because the Board’s practice in such cases
is to remove the designation “AFL~CIO” after the union’s name;*
(2) a new showing of interest was not required because the petition
was amended to substitute for the petitioning local’s name that of
another local of the same international with which the petitioner had
merged ; ° and (3) the interest of joint petitioners was sufficiently es-
tablished by cards designating one of them, since it is immaterial
whether authorization cards indicate a desire for joint or individual
representation.’®

2. Existence of Question of Representation

Section 9 (¢) (1) conditions the granting of a petition for an elec-
tion on a finding by the Board that a question of representation exists.
Whether this condition is satisfied depends in the first place on
whether or not the petition filed with the Board has a proper basis."

a. Certification Petitions

A petition for certification as bargaining agent is generally re-
garded as raising a question of representation if the petitioner has
made a demand for recognition and the employer has denied recogni-
tion. An unanswered demand, followed by a petition and denial of
recognition by the employer at the hearing, likewise raises a question
of representation.®® The filing of a petition itself is a sufficient de-
mand for recognition and, if denied by the employer at the hearing,
also raises a representation question.*

The Board during the past year denied a request for reconsideration
of the General Box rule * that the petition of a representative which
has a contract, but wishes to secure the benefits of certification, gives
rise to a question of representation.?

1 Louisiana Creamery, Inc., supra, distinguishing Mohawk Business Machines Corp.,
118 NLRB 168.

15 Atlantic Mills Servicing Corp. of Cleveland, Inc, et al.,, 118 NLRB 1023 ; distinguish-
ing Mohawk Business Machines Corp., supra

18 Mid-South Packers, Inc., 120 NLRB No. 70.

17 The ultimate finding of the existence of a representation question under section 9 (e¢)
(1) depends on other statutory and administrative provisions, viz, qualification of the
proposed bargaining agent (see pp. 18-21) ; bars to a present election, such as contracts
or prior determinations (see pp. 21-30) ; and the appropriateness of the proposed bargain-
ing unit (see pp. 30-43).

18 Foothll Electric Corp, 120 NLRB No. 170.

19 Goldblatt Bros., Inc., 119 NLRB 1340 ; Gibbs 0il Co., 120 NLRB No. 202.

2 82 NLRB 678,

21 Jefferson City Cabinet Co., 120 NLRB No. 53. Where the contracting union seeks
certification, the employer cannot assert the contract as a bar to the union’s petition.
Ottawa Machine Products Co., 120 NLRB No. 151. Nor may the union assert its contract
as a bar to the petition of a rival union. Ibid.
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An employer petition, in order to raise a question of representation,
must be based on an affirmative claim by a bargaining agent to repre-
sent the employees specified in the petition.?? A claim supporting an
employer petition may take the form of conduct on the part of the
representative. Thus,the Board held in one case that a union’s picket-
ing activities, accompanied by notice that the employer was to be
placed on an “unfair list,” could not be viewed as having only organi-
zational purposes, but constituted a present claim for recognition.?

b. Decertification Petitions

A question of representation may also be raised by a petition under
section 9 (c) (1) (A) (ii) for the decertification of a bargaining
agent “which has been certified or is being currently recognized” by
the employer. A decertification petition may be filed by persons other
than an employee of the employer.?* But a petition will be dismissed
where the employer of the employees in the bargaining unit has im-
properly participated in the filing of the petition.?

c. Disclaimer of Interest

A petition by which a question of representation has been raised will

be dismissed if the party whose representative status is in issue dis-
claims interest in the employees involved. However, as pointed out
again by the Board 2*—
A disclaimer to be effective must be unequivocal and must have been made in
good faith. A union’s “bare statement” of disclaimer is not sufficient to establish
that it has abandoned its claim to representation, if the surrounding circum-
stances justify an inference to the contrary. The union’s conduct must not be
“inconsistent” with its alleged disclaimer. [Footnotes omitted.]

Applying these rules, the Board held that determination of the rep-
resentation question raised by the petition of an employer association
could not be defeated by the union involved by s1rnply disclaiming
representation in an associationwide unit.>” Up to the time of the
filing of the petition, the union engaged in associationwide bargaining
for a common contract from all association members, and implemented
its objective by the “whipsaw” strategy of striking one member and
threatening strike action against others if they did not accept the
union’s terms. After the association filed its petition, the union first
continued the same conduct but later declared that it wished to change

22 See Levingston Shipburlding Co, 120 NLRB No 32.

= Carter Manufacturing Co., 120 NLRB No. 204, Member Fanning dissenting. The
majority overruled Smith’s Hardware Co., 93 NLRB 1009, insofar as inconsistent.

2 See Alexander Manufacturing Co., 120 NLRB No. 114, rejecting a contention that the
petition was improperly filed by an attorney.

2 Birmingham Publishing Co., 118 NLRB 1380. See also Worthington Corp , 119 NLRB
306 ; Consolidated Blenders, Inc., 118 NLRB 545.

2 Retail Associates, Inc., 120 NLRB No. 66.
» Ibid.
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to individual bargaining for employees of association members. In
the Board’s view, the union’s change of position was directly related
to the filing of the petition, and the disclaimer clearly was but a tacti-
cal maneuver to avoid a Board election in an associationwide unit.
Also, a union’s disclaimer of interest, after it received notice of
the hearing to be held on the employer’s petition for an election, was
held insufficient to remove the question of representation raised by
the petition when the disclaimer was inconsistent with the object of
picketing activities.?® The union had begun to picket the employer
in connection with a demand for recognition, using picket signs which
later were altered so as to invite the employees to join “to gain union
hours, wages and working conditions.” In the Board’s view, this lan-
guage did not indicate that the original object to obtain recognition had
been abandoned,?® and the picketing throughout constituted a present
demand for recognition. In another case, an incumbent international
union announced at the hearing on the employer’s petition that it had
assigned its contract to a noncomplying affiliated local which was
claiming recognition. This was held not to be a “clear and un-
equivocal disclaimer,” but rather an attempt by the international
both to keep its claim alive and to avoid an election.* Nor did
failure to appear at the hearing on an employer’s petition constitute
a disclaimer of interest on the part of a certified union which had
abandoned its long-drawn-out economic strike against the employer
but did not disclaim its interest in representing the employees.®!
In another case, an employer’s petition for an election in a 3-com-
pany unit was held not to have raised a question of representation be-
cause the union named in the petition, which had represented em-
ployees at only 2 of the 3 locations, disclaimed any desire to represent
the 3-company unit.?? The union’s disclaimer was held not incon-
sistent with its picketing activities in connection with its demands
for a new contract at one location. Also, a petition filed by an em-
ployer during an economic strike was dismissed in view of the striking
union’s claim that it represented only the strikers who had been
replaced, and not the employees presently employed.’® The re-
placements having become permanent employees, the Board con-
strued the union’s position as an effective disclaimer of its interest
in representing employees in the unit for which it had been certified.**

28 New Pacific Lumber Oo., 119 NLRB 1307.

29 The Board here cited Francis Plating Co., 109 NLRB 35, where picketing with similar
signs was construed as an attempt by the union “to secure, by means of picketing, condi-
tions and concessions normally obtained as a result of collective bargaining” and “to
compel the Employer to bargain with it without regard to the question of the Union’s status
as representative of the employees.”

% Cosper Manufacturing Co., 118 NLRB 751,

31 Brazeway, Inc., 119 NLRB 87.

32 Maclobe Lumber Co., 120 NLRB No. 52.

» Hygienic Sanitation Co., 118 NLRB 1030.

8 In view of the union’s disavowal of its majority status in the certified unit, the Board
revoked the union’s certification.
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3. Qualification of Representatives

Section 9 (¢) (1) provides that employees may be represented “by
an employee or group of employees or any individual or labor organ-
ization.” However, the Board’s power to investigate and certify the
representative status of a labor organization is subject to certain
statutory limitations. Thus, a labor organization may be certified
only if it is in compliance with the filing requirements of section 9
(f), (g),and (h). Moreover, section 9 (b) (3) of the act prohibits a
labor organization from being certified as representative of a unit of
plant guards if it “admits to membership, or is affiliated directly or
indirectly with an organization which admits to membership, em-
ployees other than guards.” °

a. Filing Requirements

A labor organization which is not in compliance with the act’s filing
requirements, while not disqualified from representing employees for
collective-bargaining purposes,®® is deprived of the right to certifica-
tion under section 9 of the act.?” The Board, therefore, dismisses peti-
tions filed by noncomplying unions or by individuals or organizations
which are fronting for a union which the Board has found by adminis-
trative investigation to be out of compliance.®

A petition becomes subject to dismissal when the petitioner permits
its compliance with section 9 (g) to lapse after the hearing and fails
to renew it or to follow the certificate of intent procedure®® which

* See, for instance, Dalmo Victor Co. Division of Textron, Inc., 119 NLRB 737 (the
contract bar aspects of the case are discussed at p. 27, wnfra).

No disqualifying affillation of & guard union with a nonguard unlon was found merely
because the president of a nonguard union acted on behalf of a guard group In seeking
recognition and counseled the group in organizing matters, and the nonguard union’s hall
was used for initial guard meetings. Moreover, the guard union’s president indicated that
no further use of facilities or services of the nonguard union would be accepted. Ingersoll-
Rand Co.,119 NLRB 601.

% See N. L. R. B. v. Dwstrict 50, United Mine Workers of America (Bowman Transporta-
tion, Inc.), 355 U. 8. 453, infra, p. 110-111; and United Mine Workers v..Arkansas Oak
Flooring Co., 351 U. 8. 62, Twenty-first Annual Report, pp. 126-127.

3" The filing requirements being applicable only to “labor organizations as deﬁned in
section 2 (5), the Board declined to dismiss the petition of an international union on
the ground that its bargaining pollcy committee had not separately complied. The com-
mittee, the Board found, was an integral functioning part of the petitioner and was not
a subordinate and separate organization. General Shoe Corp., Chemical Division, 120
NLRB No. 125. Similarly a petition was held not barred because there was no separate
compliance on the part of the ‘Trades Council of which the petitioner was a member.
Monsanto Chemical Co. (Queeny Plant), 119 NLRB 69. The Board held that the Trades
Council was not a labor organization because it exercised its control over terms and condi-
tions of employment of employees only through its constituent local unions, and not
through direct negotiations or dealings with employers.

% See, for instance, Natvar Corp., 118 NLRB 1611,

The fact of a petitioner’s compliance is determined administratively and, unlike the
question whether a given organization is subject to the fillng requirements, may not be
litigated in the representation proceeding. See General Shoe Corp., supra, and Monsanto
Chemical Co. (Queeny Plant), supra.

* See Monsanio Chemical Co., 115 NLRB 702, Twenty-first Annual Report, pp. 35-36.



Representation Cases 19

was established by the Board’ enable a petitioner to safeguard a
proceeding during any tempora lapse of compliance.

(1) Participation in Election by Noncomplying Union

kS
“"The Board during fiscal 1958 reversed the prior policy #* of omit-
ting from the ballot in certification elections*? the names of non-
complying unions. In the view of a majority of the Board, evaluation
of the underlying issues 1}1 the light of recent Supreme Court pro-
nouncements ** requires 'that a noncomplying union named in a
~

petition filed by an‘employer,** and noncomplying unions with a suf-
ficient interest to permit intervention in a proceeding instituted by a
complying unlon,"5 be placed on the ballot on the condition that if the
noncomplying un union wins the election only the arithmetical results
will be certified.*® The 1 majority pointed out that in the Arkansas
Oak Flooring and Bowman Tmnsportatzon decisions the.Supreme
Court held that: (1) Section 9 (f), (g), and (h) deprives noncom-
plying unions only of certain benefits of the act but not of the right
to act ‘and be recoghized as bargaining agent of employees; (2) the
ﬁling requirements do not forbid a noncomplying union’s participa-
tion in a Board election but rather its certification as an employee
representative; and (3) consideration iust be given not only to the
act’s objective of denying benefits to noncomplying unions but also
to the rights of the employees and the employer, particularly the

employees’ right, to a free choice of bargaining representatives.
The majority of the Board also took the view that fairness to
complying petitioners requires that noncomplying intervenors be
placed on the ballot because omission of the intervenor might result
"in the petitioner’s defeat by the pooled “no” votes of the noncom-
plying union’s adherents and “no” votes of employees who are
opposed to representation by any union. Such misleading results,
in the majority’s opinion, should be avoided by giving voters an
opportunity to make a precise choice by voting for or against any
union which claims to represent them. The majority observed that—

© Ottawa Machine Products Co., 120 NLRB No. 151; see also Technicolor New York
Corp., 118 NLRB 588,

4 See Loewenstein, Inc., 75 NLRB 377, 381,
* 42 Because of the different purpose of decertification elections, the Board has consist-
ently placed noncomplying incumbents on the decertification ballot, but in case of a vote
in favor of the incumbent has certified the results of the election rather than the bargain-
ing status of the union, See Harris Foundry & Machine Co., 76 NLRB 118; Monsganto
Chemical Co., 115 NLRB 702,

© United Mine Workers v. Arkansas Oak Flooring Co., 351 U, 8. 62; N. L. R. B. v. Dis-
trict §0, United Mine Workers of America (Bowman Transportation, Inc.), 355 U. 8. 453,
infra, pp. 110-111.

4 Retail Associates, Inc., 120 NLRB No. 66, Member Bean dissenting.

4 Qoncrete Joiats & Products Co., Inc., 120 NLRB No. 198, Chairman Leedom and Mem-

ber Bean dissentinig.
48 The doctrine of Loewenstein, Inc.,, as applied in later similar cases, was overruled.
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if meaningful election results are to be obtained, noncomplying unions must be
placed on the ballot so that they, like other competitors, can claim only the
votes of their true adherents, and not be permitted to lay claim to all the “No”
votes, a dubious and disturbing practice which adherence to former policy not
only encourages, but, in a negative sense, requires.

b. Other Questions of Qualification

Where the qualification of a proposed bargaining agent is chal-
lenged on the ground of matters pertaining to internal union affairs,
the Board has consistently declined to concern itself with such
matters.*” Nor will the Board, in an election case, pass upon alle-
gations of disqualification based on employer domination of, or
assistance to, a union in violation of section 8 (a) (2) of the act,
because of the well-established rule that allegations amounting to an
unfair labor practice charge may not be litigated in a representation
proceeding.®® Overruling earlier inconsistent cases,* a majority of
the Board held that this rule applied where a union’s capacity to
represent employees was challenged on the ground that it was the
alter ego of a prior organization which had been disestablished be-
cause of employer domination.®

In one case, the Board made clear that in the absence of a statutory
limitation a union which represented the employer’s production and
maintenance employees was not, as contended, disqualified from also
representing technical employees.*

(1) Craft Representatives

A union which seeks separate representation for a group of crafts-
men or a craftlike departmental group, which has a history of repre-
sentation on a broader basis, must show that it is “a union which has
traditionally devoted itself to serving the special interests of the
employees” whom it proposes to sever from the existing unit. *> How-
ever, the “traditional representative” test does not apply to a union
which seeks to represent a craft or departmental group with no pre-
vious bargaining history.

In determining whether a severance petitioner satisfies the “tradi-
tional union” test, the Board may take official notice of any earlier

¢ See The Gemex Corp., 120 NLRB No. 8.

48 Grand Union Co., 118 NLRB 685 ; General Industries Co., 118 NLRB 1121; cf. The
Wolfe Metal Products Corp., 119 NLRB 659.

4 Baltimore Transit Co., 59 NLRB 159, and The Standard 01l Co. of Ohio, 63 NLRB 990.

5 Nathan Warren & Sons, Inc., 119 NLRB 292, Member Murdock dissenting. The union
was alleged to be the successor to an organization which was to be disestablished by the
employer under a settlement agreement disposing of section 8 (a) (2) charges based on
domination and interference.

81 Chapman Valve Manufacturing Co., 119 NLRB 935.

82 American Potash & Chemical Corp., 107 NLRB 1418,

8 Union Steam Pump Co., 118 NLRB 689.
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decisions in which the same union was found to have traditionally
represented employees such as the one sought.®* However, where
several unions seek severance of employees whose craft status the
Board has recognized only recently, the record in the case must con-
tain sufficient information to permit an independent determination
as to what labor organizations qualify as the traditional representa-
tive of the particular craft, 5

A majority of the Board declined during the past year to apply
the American Potash requirements to technical employees, and to
require that a union seeking to sever technical employees from an
existing production and maintenance unit show that it has tradi-
tionally represented such employees. %

4, Contract as Bar to Election®

During fiscal 1958 the Board invited expression of views by in-
terested parties regarding the continued application of the long-
established general policy not to direct an election among employees
presently covered by a valid collective-bargaining agreement. Peri-
odic reappraisal of the policy is held desirable both in order to make
adaptations indicated by the Nation’s changing industrial life and
for the purpose of the possible codification and simplification of the
contract-bar doctrine as developed over many years. However, dur-
ing the reexamination period the Board is adhering to the contract-
bar principles previously announced and applied.

As heretofore, in order to find a bar to a present election, the
Board requires that: The asserted contract be in writing and properly
executed and binding on the parties; it be of no more than “reason-
able” duration; it cover the employees involved in an appropriate
unit; and it contain substantive terms and conditions of employment
which are consistent with the policies of the act.

5¢ Union Steam Pump Co., supra.

8 Monsanto Chemical Co. (Queeny Plant), 119 NLRB 69.

5 Westinghouse Electric Corp., 118 NLRB 1043, Member Rodgers dissenting.

*Many of the rules discussed in this section have been changed. After the close of
fiscal 1958, the Board 1ssued a series of decisions substantially revising the contract-bar
rules.

The decisions and the general areas they covered were: Appalachian, Shale Products Co.,
121 NLRB No. 149 (adequacy of contract); General Emtrusion Co., 121 NLRB No. 147
(changed circumstances during contract term) ; Pacific Coast Association of Pulp & Paper
Manufacturers, 121 NLRB No. 134 (duration of contract) ; Hershey Chocolate Corp., 121
NLRB No. 124 (schism and the status of the contracting union).; Deluze Metal Furniture
Co., 121 NLRB No. 135 (timeliness of rival petitions and effect of claims) ; Keystone Coat,
Apron & Towel Supply Co., 121 NLRB No. 125 (unlawful union-security and checkoff
provisions). Major changes included: (1) A 2-year limit on contracts as bars, and (2) a
new rule that petitions cannot be filed during the last 60 days of the contract term but

allowing petitions to be filed during the 90 days just preceding this 60-day “insulated”
period.

491249—59——3
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a. Execution and Ratification of Contract

Generally, an agreement reached by the parties but not yet reduced
to writing and signed does not bar an election. The Board, however,
has continued to hold that a petition for an election is barred where
prior to its filing the parties have come to a complete accord on contract
terms, have put substantive provisions of the agreement into effect,
and nothing remains to be done except the “ministerial act” of signing
the contract.”” TUnless thesé conditions are fully satisfied, a contract
bar will not be found. Thus, the Board declined to dismiss a petition
on the ground that, before its filing, the intervening union and the
employer had put into effect new wage rates immediately upon reach-
ing an oral understanding that upon verification of the intervenor’s
majority status at the plant involved a contract was to be drawn up
similar to the one for another plant of the employer.® The Board
pointed out that (1) the wage increase was not entitled to weight in
determining the contract-bar question, because it was effected while
establishment of a contractual relationship between the parties was
contingent upon verification of the union’s majority status; and (2)
the contracting parties had not yet approved a written draft of their
agreement so that more than the mere “ministerial act” of signing the
contract remained to be accomplished. Nor were the requirements
of the exception met by a contract which had been fully negotiated
and put in writing but remained unsigned pending determination of
questions regarding legal ownership and control of the company.®
This contract was held no bar both because more than the perform-
ance of a final ministerial act was to be done and because of the long
interval during which the contract remained unsigned. In one case,
the Board madse clear that an unsigned agreement on a new contract
following expiration of the parties’ old contract is insufficient to bar
a petition even where the parties continue to operate under the old
contract.®® Continuation of the unchanged terms of the prior con-
tract, according to the Board, “does not satisfy the requirement that,
lacking a signed agreement, substantive provisions must have been
placed in effect.”

Regarding ratification as a prerequisite to finding that a contract
is valid as a bar, the Board had occasion to reiterate that where mem-
bership ratification is not provided for in a fully executed contract
and is not regarded by the parties as a condition precedent to the
contract’s validity, the Board will not inject itself into the contract-
ing union’s internal affairs by determining whether the union’s con-

57 American Smelting and Refining Oo., Silver Bell Operation, 118 NLRB 915 ; Standard
0il Co., 119 NLRB 598.

88 Penn Dairies, Inc., 119 NLRB 1683.
&% Advanced Manufacturing, Inc., 119 NLRB 722,
6 Dairy Cooperative Assn., 118 NLRB 1564.
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stitution requires ratification.®® The Board also held that, while
employee ratification specifically provided for in a contract may be
necessary to its validity as a bar, a further provision that the contract
be certified by the contracting union’s parent organization, which was
not named as a party to the contract, is not “a substantial requirement
necessary to achieve stability in the bargaining relationship of the
named parties.” ¢ The contract, which was complete in all other
respects, was held a bar.

b. Duration of Contract

A contract term of more than 2 years ordinarily is considered un-
reasonable, and a contract of such duration is accorded effect as a bar
to an election only during the first 2 years. In order for a contract
for more than 2 years to operate as a bar for its entire term, the Board
has continued to require a showing that a substantial part of the in-
dustry involved is covered by similar contracts. In 1 case last year,
the Board held that a practice of 3-year contracts in a substantial part
of the entire paper bag industry was not established by the showing
that about one-half of the employees in the industry on the west coast
are covered by 3-year contracts.® Nor was the evidence sufficient that
contracts of more than 2 years’ duration prevail in a substantial part
of the business machine industry.** -

Contracts of uncertain duration, such as contracts terminable at
will, likewise cease to be effective as a bar after 2 years. Thus, a
petition was held not barred by a contract whose initial 2-year term
had expired and which, by its terms, had become subject to 2 automat-
ic biennial renewals absent termination by the employer.®* Noting
that the contract had become terminable at will by the employer, but
was binding on the union for the full 6-year term, the Board held
that the contract had ceased to be a bar whether viewed as of indef-
inite, or of unreasonable duration.

¢. The Contract Unit

To constitute a bar, the contract must cover the employees sought
in the petition. Questions of coverage most frequently arise in situa-
tions involving an expansion of, or change in, the employer’s opera-
tions during the contract term.

In one case, the Board held that a petition for a manufacturer’s
over-the-road drivers was barred by an outstanding contract even

6L Parker Brothers & Co., Inc., et al., 119 NLRB 139, citing Phelps Dodge Refining Corp.,
112 NLRB 1209, 1212.

%2 Standard Oil Co, 119 NLRB 598.

& National Cash Register Co., 119 NLRB 486

o Ames, Harris, and Neville, 118 NLRB 858.
¢ Ben Forman & Sons, Inc., 119 NLRB 1099,
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though its recognition clause did not specifically refer to the driving
operation which had been added by the employer.® The Board made
clear that, where a new category or operation is added and the parties’
conduct evinces their intention to extend the coverage of the contract
accordingly, the parties’ construction of the contract and their prac-
tices under it are controlling rather than the wording of the contract’s
recognition clause.®’

As heretofore, a current collective-bargaining agreement has been
held not to bar a petition for employees in a new operation which
1s not merely a normal accretion ® to the unit covered by the contract,
and in which there were no employees when the contract was exe-
cuted, or a representative segment of the necessary work force had
not yet been hired.”

A contract was challenged as a bar in one case on the ground that
its coverage differed “from the unit certified by the Board ™ after a
consent election. The original contract included a category of em-
ployees whom the Board had excluded from the unit and who, in fact,
were supervisors. Later the contract unit was amended by a supple-
mental agreement excluding certain employees who had been in the
unit certified. The Board held that the parties’ departure from the
certification was not such as to remove the contract as a bar. The
original inclusion in the otherwise clearly appropriate unit of some
employees who should not have been in it was held insufficient to
justify disruption of the existing contractual relationship. Nor did
the subsequent exclusion of certain employees from the certified unit
require such disruption, since the excluded employees did not prop-
erly belong in the unit and had been included solely on the basis of
the parties’ consent-election agreement.”

d. Terms of Contract

Consistent with past practice, the Board has continued to accord
contract-bar effect only to complete collective-bargaining agreements
which contain substantive terms and conditions of employment. A

& Sterling Faucet Co., 119 NLRB 1225.

o1 Cf, Pittsburgh Plate Glass Co, 118 NLRB 961, where a contract purporting to cover
operations in a certaln geographical area was held not to bar an election at one branch
within the area because the parties had agreed orally to exclude the branch and did not
follow important provisions of the contract there.

88 Cf, Richfield Oil Corp., 119 NLRB 1425, where offshore oll drilling operations were
found to be an accretion to the employer’s land-based drilling operations. The contract
covering onshore production was therefore held to bar an election in the offshore operation.

6 Barrett Divsion, Allied Chemical & Dye Corp, 120 NLRB No. 138, Fleming & Sons,
Inc., 118 NLRB 1451,

0 Chrysler Corp. (Ohio Stamping Plant), 119 NLRB 1312; Atomic Power Equipment
Department of General Electric Co., 118 NLRB 456,

n (, G, Willis, Inc., 119 NLRB 1677.

3 The extent of the departure from the certified unit here was held unlike that in
Calaveras Cement Co. (89 NLRB 378), and Central Truck Lines (98 NLRB 374), where
the parties’ action was held to have vitiated the contract there asserted as a bar.
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contract merely setting forth the parties’ collective-bargaining objec-
tives in general terms and the procedure for reaching an agreement
will not bar an election.”

Moreover, the Board continues to disregard contracts which contra-
vene the policies of the act, such as union-security agreements not
authorized by the proviso to section 8 (a) (3).™

(1) Illegal Union-Security Agreements

The rule that a petition for an election is not barred by a union-
security agreement which fails to satisfy the specific requirements of
section 8 (a) (3) was applied where the agreement was made at a
time when the contracting union was not in compliance with the filing
requirements of section 9 (f), (g), and (h),” or was not the bona
fide majority representative of the employees covered.”® A case of
the latter type involved a union-security clause originally included in
a contract made before the employees were hired and reincorporated
in a renewal contract following ascertainment of the union’s majority
status.” The Board held that the renewal contract could not serve
as a bar because its union-security clause was invalid, being but a
continuation of the clause originally adopted when the union did not
have majority status. It was pointed out that, under well-established
doctrine, the maintenance by the parties of the unlawful union-
security clause had a restraining effect and prevented the employees
from freely selecting their representative. Thus, their later designa-
tion of the union could not be regarded as constituting a valid authori-
zation to reincorporate the union-security clause in a new contract.
The Board made clear that its policy not to consider unfair labor
practice questions in representation proceedings ™ does not preclude
consideration of such matters “where they are material to the ques-
tion of whether a question concerning representation exists,” par-
ticularly the question of whether or not a contract is invalidated as a
bar to an election because of some defect in its union-security pro-
visions. A determination that because of such considerations a pres-
ent election is appropriate, the Board noted, does not involve an
unfair labor practice finding.™

 American Radiator & Standard Sanitary Corp. (Louisville Works), 119 NLRB 204.

74 The Board examines the union-security provisions of contracts asserted as a bar
even where the parties do not cite them as a reason why the contracts should not be a
bar. Foothill Electric Corp., 120 NLRB No 170.

B Stahl Manufacturing Co., 119 NLRB 1260.

 Foothill Electric Corp., supra.

" Ibid.

8 Nathan Warren & Sons, 119 NLRB 292.

™ CE. 0. G. Willis, Inc.,, 119 NLRB 1677, where the Board rejected a contention that
a contract, containing valid union-security clauses, should not be held a bar because it
provided also for employer contributions to an illegal health and welfare fund. The
Board cited New Orleans Laundry, Inc., 100 NLRB 966, where it had been pointed out

that “the legality of practices epart from the contract is not litigable in representation
proceedings.”
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The effectiveness of a contract as a bar to an election depended in
some cases on whether it provided for union security in excess of that
permitted by section 8 (a) (8). In one case, the contract was held
not a bar because, in addition to providing for the permissible dis-
charge of union members “in bad standing” on account of nonpay-
ment of dues, the contract denied dues-delinquent members all privi-
leges and benefits of the contract.®® And an otherwise lawful union-
security agreement was held inoperative as a bar because of the ad-
ditional provision that employees will receive a 5-cent hourly wage
increase upon joining the contracting union.®

e. Change in Identity of Contracting Party

The Board has adhered to the practice of disregarding an out-
standing contract and entertaining a petition for an election where
a schism in the ranks of the contracting union has created a serious
doubt as to the identity of the employees’ representative, and where
following disaffiliation the contracting union has become defunct.
Thus, for instance, an election was directed where it appeared that
the employees took all possible action to dissolve the contracting
union with which they were dissatisfied, and affiliated with a new
organization which functioned as their representative, holding meet-
ings, soliciting members, and, to some extent, adjusting grievances.”
The contracting union, on the other hand, had become inactive and
was no longer “ready, willing, or able to administer the contract.”
The fact that the contracting union’s officers were retained, that some
of its funds were used after the attempted dissolution, and that the
employer attempted to treat the dissident group as the old organiza-
tion, was held insufficient to establish that the organization continued
to function effectively.

Conversely, no schism or defunctness was found and the outstand-
ing contract was held a bar where, despite disaffection of a great part
of the contracting local’s membership, the parent organization which
was a signatory to the contract did not relinquish its rights under it
and administered the local’s affairs through an administrator, and
where the local remained willing and able to administer its contract
and the employer was willing to deal with the local under the
contract.®

In one case,® the international of the local whose contract was as-

3 Reading Tube Corp., 120 NLRB No. 206

8 Lindmart Jewelry Mfg. Co, 119 NLRB 651. The Board rejected the union’s offer
to prove that the clause as written did not express its actual intent. It was again
pointed out that where the meaning of terms in a contract is clear, they cannot be varied
by extrinsic evidence.

1. H. Nicholson & Co., 119 NLRB 1412.

8 Universal Moulded Products Corp., 118 NLRB 1277 ; West Virginia Pulp & Paper Co.,

118 NLRB 1595.
8 The Great Atlantic & Pacific Tea Co , 120 NLRB No. 91.
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serted as a bar had been expelled from the parent federation on the
ground of corruption. Because of the expulsion, the local’s mem-
bership took disaffiliation action and affiliated with another inter-
national which took over administration of the contract. The con-
tracting local’s old international in turn removed defecting officers
and placed the local under a trustee who informed the employer of
his intention to administer the contract. Holding that the contract
was not a bar to an election, the Board applied the Zawrence Leather
principle ® that the expulsion of an international union from its par-
ent organization, coupled with disaffiliation action at the local level
for reasons related to the expulsion—be it communism as in LZawrence
Leather, or corruption as here—disrupts and confuses the established
bargaining relationship. A schism thus created, the Board held,
warrants the holding of an election even where, as here, the contract-
ing union isnot defunct.®®

In one case,®” a contract covering a group of guards was held not
to have become inoperative as a bar because the contracting union, in
order to be eligible for Board certification as a guard’s representa-
tive,® disaffiliated from its parent which admitted to membership both
guards and nonguard employees. This change, the Board held, was
merely one of description and affiliation and did not involve a schism
or internal dispute within the contracting union resulting in the estab-
lishment of a new union which might challenge the representative
status of the contracting union.

f. Effect of Rival Petition

The Board continues to hold that a contract executed, renewed, or
to become effective after the filing of a rival petition does not bar an
election. However, a contract executed before the employer has actual
notice of the filing of a petition is a bar.®®

(1) Timeliness in Case of Automatic Renewal Contract

Questions continue to arise regarding the effectiveness of petitions
for the purpose of forestalling the automatic renewal of contracts.
During fiscal 1958, the Board reaffirmed the rule that a petition filed
within 8 months of a contract’s automatic renewal date—the so-called
il B date **—prevents the contract from barring an election.®® The
Board rejected a contention that the “3-month rule” should not apply
where a “premature” rival demand for recognition was made more

5108 NLRB 546.

81 See also Quaker City Chocolate & Confectionery Co, Inc,, 120 NLRB No. 157.

8 Dalmo Victor Company Division of Textron, Inc., 119 NLRB 737.

88 See gec. 9 (b) (3) of the act.

% Twenty-second Annual Report, p. 24.

” See Mill B, Inc, 40 NLRB 346.
% American Aniline Products, 119 NLRB 57.
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than 3 months before the renewal date. However, a petition filed
more than 3 months before the M4ll B date of an outstanding contract
will not be dismissed as premature where the A/i/7 B date has been
reached,”? or will be reached shortly after issuance of the Board’s
decision in the case.®®

The Board also reaffirmed the rule that, where a petition has raised
a question of representation before the execution or the automatic re-
newal date of a contract, a later petition covering the same employees,
and filed while the question of representation is still pending, is also
timely and is not barred by the intervening execution of a contract.**

g. Effect of Rival Claims—The 10-Day Rule

As heretofore, the Board has held that an unsupported claim for
recognition, if followed within 10 days by the filing of a supported
petition, will prevent a contract executed or renewed during the 10-day
period from becoming a bar.®® The rule, however, does not apply
where a new contract is made during the Ml B period of a current
contract, that is, the period between the automatic renewal or notice
period and the terminal date of the current contract. A contract
made during this period bars an election unless preceded by the filing
of a petition.®

The 10-day rule was held not to apply in 1 case where the claimant’s
failure to file a petition within 10 days was due to extenuating
circumstances. In this case, the employer did not question a union’s
representation claim and led the union to beileve that it was being
recognized without a Board determination. However, the employer
on the same day executed a contract with another union. The petition
filed by the union more than 10 days after its claim was held to have
prevented the contract from constituting a bar to an election.*”

h. Premature Extension of Contract

In order to provide employees an opportunity to change repre-
sentatives, if they wish, at reasonable and predictable intervals, the
Board has consistently held that the parties to an existing contract
cannot forestall a redetermination of representatives by extending
the term of their contract before its terminal or automatic renewal
date. Such a premature extension is no bar to a petition which is

92 The Evening News Assn, d/b/a Detroit News, 119 NLRB 345 ; see also Wiedemann
Machine Co., 118 NLRB 1616.

9 See Safeway Trails, Inc, 120 NLRB No. 13, involving a petition filed about 6 months
before the 60-day renewal periods of certain contracts.

% Continental Can Co., Inc,119 NLRB 1851.

% The rule 18 commonly referred to as General Electric X-Ray rule; see 67 NLRB 997 ;
@Grand Union Co., 118 NLRB 685

% See Spencer Kellogg & Sons, Inc.,, 115 NLRB 838 ; Twenty-first Annual Report, pp.
4445 ; Twenty-second Annual Report, p. 25.

9 Heckett Engineering Co., 118 NLRB 749. ’
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timely in relation to the contract’s original termination or automatic
renewal date.®

As heretofore, the Board has held that the rule applies irrespective
of whether the parties acted in good faith in executing the extension
agreement,”® or were motivated by economic considerations such as
benefits accruing to employees under the extended contract.*

Nor was an exception to the rule held warranted because the parties’
new agreement was made in anticipation of the transfer of employees
to a new plant with many new classifications of employees, and in
order to stabilize costs by determining in advance the wage rate for
a definite period.? To make an exception in this type of situation,’
the Board pointed out, would defeat the purpose of the premature-
extension rule “to permit employees to change their bargaining agent,
if they so desire, at reasonable and clearly predictable intervals.” *

The Board had occasion to make clear that the extension of a
contract of unreasonable duration is subject to the premature-exten-
sion rule even though the new contract is executed while the original
contract itself is still a bar, that is, during the first 2 years of its
term.* This type of situation, the Board pointed out, is unlike that
in the Cushman’s Sons case ¢ where a contract of unreasonable dura-
tion was extended afzer the first 2 years, that is, at a time when there
was no contract bar in effect.

5. Impact of Prior Determinations

In order to stabilize labor relations, certain administrative and
statutory limitations have been placed upon the frequency with which
representation elections may be held. It is the Board’s policy, gen-
erally, to dismiss election petitions filed during the year following
the certification of a bargaining agent. Moreover, section 9 (c) (3)
of the act prohibits the Board from directing an election to be held
within 12 months after a valid election for the same employee group.

%8 See Belowt Eastern Corp , 119 NLRB 1407.

9 Thos. & Geo. M. Stone, Inc, 120 NLRB No. 62,

11d.

2 Qontinental Can Co., 119 NLRB 1851 ; see also Monsanto Chemical Co. (John F. Queeny
Plant), 119 NLRB 69.

3 The Board distinguished the Sefton Fibre Can Co. case (109 NLRB 360).

4In one case (Tung-Sol Blectric, Inc, 120 NLRB No. 214), the Board rejected a con-
tention that thelcontract asserted as a bar did not come within the premature-extension
rule because the parties’ earlier agreement was not a fully considered contract having been
hurriedly executed while a motion for the reconsideration of the contracting union’s cer-
tification was pending. The Board held the Westinghouse case (116 NLRB 1574) in-
applicable since there the parties’ earlier contract had been terminated under its broad
reopening provisions, whereas here the extended contract was opened pursuant to a limited
and narrow reopening provision.

5 Gibbs Oil Company and Henry & Paul Gibbs d/b/a Boulder Transportation Co., 120
NLRB No. 202.

8 Cushman’s Sons, Inc, 88 NLRB 121.
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In administering the statutory 1-year limitation, the Board accords
representation elections conducted by State authorities the same effect
as its own elections where proper safeguards have been taken.”

The 1-year certification rule is strictly applied. The Board there-
fore dismissed a petition filed 12 days before the expiration of the
12-month period following an incumbent representative’s certifica-
tion.® However, adhering to the LZudlow rule,® the Board has again
held that where the parties execute a contract within 12 months of
the contracting union’s certification, the certification year merges with
that of the contract and the latter controls the timeliness of a petition
because there is no need to protect the certification further.® More-
over, a petition which is timely in relation to such a contract will be
processed even though it is filed prior to the end of the certification
year.

6. Unit of Employees Appropriate for Bargaining

Section 9 (b) requires the Board to decide in each representation
case whether, “in order to assure to employees the fullest freedom
in exercising the rights guaranteed by this act, the unit appropriate
for the purposes of collective bargaining shall be the employer unit,
craft unit, plant unit, or subdivision thereof.”* This section also
imposes certain limitations on the unit placement of professional
employees, craft employees, and plant guards. Section 9 (¢) (5)
precludes the Board from deciding the appropriateness of a bargain-
ing unit solely on the basis of the extent to which the employees in-
volved have been organized. A bargaining unit may include only
“employees” within the definition of section 2 (8).

The following sections discuss the more important cases decided
during fiscal 1958 which dealt with factors considered in unit deter-
minations, particular types of units, and the treatment of particular
categories of employees or employee groups.

a. Factors Considered

The appropriateness of a proposed bargaining unit is determined
on the basis of the common employment interests of the group in-
volved. In making such determinations, the Board has continued to
give particular weight to any substantial bargaining history of the
group and—in some situations—to take into consideration the wishes

7 See Twenty-second Annual Report, p 30, and Twenty-first Annunal Report, p. 51.

8 Riverside Manufacturing Co., 119 NLRB 328.

® Ludlow Typograph Co., 108 NLRB 1463.

10 Stroehmann Brothers Co., 120 NLRB No. 107.

1 Jbid., citing General Electric Co., Apparatus Service Shop, 115 NLRB 1424.

12 Unit determinations also have to be made in unfair labor practice proceedings where
the existence of a violation of sec. 8 (a) or (b) depends on whether or not the bargaining
representative involved had majority status in an appropriate bargaining unit.
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In determining the bargaining units for previously represented em-
ployees, the Board is reluctant to disturb a unit established by collec-
tive bargaining over a substantial period of time. Such a bargaining
history will be given effect, unless of very short duration, or remote,**
or based on a unit which is repugnant to Board policies or which does
not give the employees the fullest freedom in exercising their rights
under the act.**

In the case of a varied bargaining history of a group of employees
ordinarily the most recent history is controlling.?* Bargaining history
in order to be given weight must have been effective and substantial.*¢
Generally it is the bargaining history of the group involved that is
considered. If unorganized, the bargaining history for other groups
of employees of the same employer may be persuasive, but it is not
invariably controlling.}” Nor is the bargaining pattern at other plants
of the same employer or in the particular industry generally
controlling.*®

In case of conflicting contentions as to the controlling bargaining
pattern in a particular case—such as a contention that bargaining
occurred on a single-plant rather than multiplant basis—the Board
determines the intention of the parties as reflected by the manner in
which bargaining demands were made and in which collective bar-
gaining was carried on, the type of contract adopted by the parties, and
the scope of application of contract terms.*®

(2) Employees’ Wishes in Unit Determinations

Where a homogeneous employee group, such as a craft or departmen-
tal group, is sought to be represented either separately or as part of a
larger unit, or where a separately represented group is sought to be
added to another existing unit, the Board has continued to direct self-
determination elections to ascertain whether the group desires repre-
sentation in a separate unit or as part of a larger unit. Similarly,
where an unrepresented fringe group is sought to be added to an

3 Chrysler Corp. (Ohio Stamping Plant), 119 NLRB 1312; Macy’s San Francisco, and
Seligman & Latz, Inc.,, 120 NLRB No. 7.

1 Westinghouse Electric Corp., 118 NLRB 1043 ; see also West Virginia Pulp & Paper Co.,
120 NLRB No. 163.

15 The Santa Fe Trail Transportation Co., 119 NLRB 1302.

18 Chrysler Corp. (Ohio Stamping Plant), 119 NLRB 1312; Heublein, Inc.,, 119 NLRB

. 13387.

17 Arcata Plywood Corp. et al., 120 NLRB No. 205.

18 See Heublein, Inc., 119 NLRB 1337, and cases cited there; see also Technicolor Corp.,
120 NLRB No. 6.

1 See General Motors Corp., 120 NLRB No. 162,
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existing unit, the group is accorded a separate election to determine
whether they wish to join the existing unit or continue without
representation.?

Where an employer acquires a new plant or operation which is not
merely an accretion to existing operations, the Board normally also
permits the employees at the new operation to decide whether or not
they wish to be represented separately or as part of the existing unit.

A self-determination election is mandatory under section 9 (b) (1)
where it is proposed to include professional employees # in a unit with
nonprofessionals. However, as in the case of other homogeneous
groups, an election among professionals will not be directed where the
proposed voting unit constitutes only an arbitrary segment of the
employer’s professional employees.?

(3) Extent of Organization

A bargaining unit may not be held appropriate solely on the ground
that it is to include all the employees presently organized.?* The Board
has given effect to this rule by denying unit requests whose only
apparent basis was the extent of the petitioner’s organization of the
employer’s employees.”® But section 9 (¢) (5), which precludes the
Board only from giving controlling weight to extent of organization,
was held inapplicable where a departmental unit allegedly based on
extent of organization was found to be appropriate on the basis of
factors wholly unrelated to extent of organization.?¢

b. Craft and Quasi-Craft Units

The Board has continued to determine the basic appropriateness of
craft and departmental units, and their severance from existing
broader units, by applying the tests established in the American Potash
case.?” The rules there established concern the ascertainment of

2 See, e. g, North American Aviation, Inc., 120 NLRB No. 153; Saefeway Trails, Inc.,
120 NLRB No. 13; Pennsgall Chemicals Corp., 119 NLRB 128; United States Gypsum Co.,
119 NLRB 1415 ; Kiekhaefer Corp., 119 NLRB 1097 ; General Eleciric Co. (Clock and Timer
Department), 118 NLRB 805; Gulf States Telephone Co, 118 NLRB 1039.

21 Fleming & Sons, Inc., 118 NLRB 1451 ; Barrett Division, Allied Chemical & Dye Corp.,
120 NLRB No. 138.

22 The term “professional employee” is defined in sec. 2 (12) of the act. See, e. g.,
General Electric Co., 120 NLRB No. 31.

= General Eleciric Co., supra. Cf, Monsanto Chemical Co. (John F. Queeny Plant),
119 NLRB 69.

2 See. 9 (c) (5).

% Central Carolina Farmers Exchange, Inc, 119 NLRB 1336; Transcontinental Bus
System, Inc., 119 NLRB 1840 ; Catalina, Inc., 120 NLRB No. 63 ; New England Power Co.
(Western Divigion), 120 NLRB No. 98.

2 The Electronics and Instrumentation Division of Baldwin-Lima-Hamilton Corp., 118
NLRB 917. See also Foremost Dairies, Inc., 118 NLRB 1424, where the Board rejected
a request for dismissal on the ground that the petitioner had amended its unit request
to conform to the unit in which it had an adequate showing of interest. The Board dis-
tinguished the situation here from the one in Sanitary Farms Dairies, Inc., 107 NLRB
955. -

2T American Potash & Chemical Corp., 107 NLRB 1418 (1954).
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whether particular employees constitute a true craft group or a tradi-
tional department for the purpose of separate representation, and
whether the union which seeks to sever a craft or departmental group
from an existing unit possesses the requisite qualifications.

Regarding the scope of craft and departmental units, the Board has
again held that a proposed craft unit is not appropriate if it comprises
only a segment of the craft employees in the particular craft,” and
that a departmental unit must include all the employees in the depart-
ment,? though not employees similarly occupied in other separately
supervised departments.®

(1) Automotive Mechanics as Craftsmen

The Board during fiscal 1958 recognized the craft status of auto-
motive mechanics employed at a manufacturer’s truck service ‘and sales
branch.®* Overruling earlier cases where automotive mechanics had
been held not craftsmen,® the Board granted the present petition for
a unit of automotive mechanics, their helpers, and apprentices. Parts
men were excluded from the unit because, though working in associa-
tion with the craftsmen, they were not in direct line of progression in
the craft and exercised no craft skills. Present recognition of the
craft status of employees, such as the ones here involved, was held
indicated by the increase in the skill required of mechanics working
on modern automobile engines and the consequent necessity of a
detailed and extensive apprenticeship program.** The employer’s
program here envisaged a rounded experience in every phase of motor-
truck service and understanding of every engine part. It was incor-
porated in a supervisor’s manual giving explicit instructions on how
to conduct the program and it had been approved by the United States
Bureau of Apprenticeship, and similar agencies in some 12 States.

(2) Welders as Craftsmen

Petitions for separate units of welders, in the wake of the preceding
year’s decision in Hughes Aircraft * recognizing the craft status of the

28 National Cash Register Co., 119 NLRB 486.

2 Alled Chemical & Dye Corp , Nitrogen Dwision, 120 NLRB No. 4, Dwerks Paper Co.,
120 NLRB No. 45.

0 The Gemez Corp., 120 NLRB No. 8 ; Union Steam Pump Co., 118 NLRB 689.

st International Harvester Co, 119 NLRB 1709. Member Jenkins, concurring, held that
the unit request here could be granted on historical grounds and did not require considera-
tion of the mechanics’ craft status.

32 Armour & Co., 110 NLRB 587 ; Gulf Ol Corp., 108 NLRB 162; Key System Transit
Lines, 105 NLRB 526 ; C. K. Wullwams ¢ Co., 106 NLRB 219

33 Absence of an apprenticeship program may, but does not necessarily, indicate lack of
craft status. See Catalma, Inc, 120 NLRB No. 63, Allied Chemical & Dye Corp, Niiro-
gen Dwvsion, 120 NLRB No. 4 ; cf. Union Steam Pump Co., 118 NLRB 689, Griffin Wheel
Co., 119 NLRB 336. Also, the mere existence of such a program is insufficient by itself
to support a finding that a particular group of employees constitutes a craft. See Stand-
ard 01l Co., 118 NLRB 1099.

% Hughes Aircraft Co. (Tucson Operations), 117 NLRB 98, Member Bean dissenting.
Twenty-second Annual Report, p 35.
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welder group there, called for determinations whether other welding
groups were likewise entitled to separate representation as members
of the welding craft.

Shipyard welders and burners, in one case, who were engaged both
in new construction and maintenance and repair work on marine
vessels and dredges, were found to be skilled in the welding and
burning required in the particular type of shipbuilding, and to con-
stitute a proper craft unit.*® Craft severance of heliarc welders in
the aircraft industry was granted in two cases ® on the basis of the
Hughes Aircraft decision.®” But spot welders and seam welders who
worked on automatic welding machines were excluded.®® It was
found that in these categories the military tests and certifications re-
quired from other welders were not applicable, and that maintenance
welders were not “primarily engaged” in the particular craft work
as required under the American Potash severance rules.

On the other hand, welders who perform welding operations nor-
mally associated with a particular metal trades craft, and who per-
form other duties within the craft when not welding, were held not
welding craftsmen within the meaning of the Hughes Aircraft de-
cision. They were therefore held ineligible for severance from their
basic metal trades unit.* Metal trades welders, as noted by the Board,
do not have the extensive training experience or skill in the three
basic types of welding—gas are, electric arc, and heliarc; and their
training to meet the welding requirements of one metal trades craft
does not necessarily qualify them to perform welding operations in
another craft.

(3) Multicraft Units

In accordance with established practice, multicraft groups, such as
maintenance employees, with common interests distinct from those of
production employees, have been held entitled to representation in a
separate unit absent a controlling bargaining history on a broader
basis.® Conversely, the Board does not permit severance of a multi-
craft maintenance group, en masse, from an existing plantwide unit.*
A maintenance unit in order to be appropriate need not be composed
exclusively of skilled employees with craft status.:z

3% Parker Brothers & Co., Inc., 118 NLRB 1329.

% Royal Jet, Inc, 118 NLRB 1558 ; Arrowhead Products Division of Mogul Bower Bear-
ings, Inc., Long Beach Plant, 120 NLRB No. 93.

3 Supra

¥ Arrowhead Products Division of Mogul Bower Bearings, Inc., Long Beach Plant, supra

®C F Braun & Co, 120 NLRB No. 42, Alameda Tank Co. et al., 120 NLRB No 43.

4 Chrysler Corp. (Ohio Stamping Plant), 119 NLRB 1312 (maintenance and powerhouse
group).

4“1 Union Steam Pump Co., 118 NLRB 689,

42 Union Carbide Chemicals Co., Division of Union Carbide Corp. (Torrance Plant),
118 NLRB 954.
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An employerwide multicraft unit including various building trade
craftsmen was also held appropriate where no union sought to repre-
sent any of the crafts in a separate unit.*?

(4) Craft and Departmental Severance

Employees who constitute a true craft group or a traditional distinct
departmental group, and who are presently represented as part of a
larger unit, may be severed and placed in separate units under the
American Potash rule, provided the union seeking severance has
traditionally represented the particular type of employees.*

During the past year, a majority of the Board declined to apply the
American Potash rules to severance of technical employees from an
existing unit,® pointing out that American Potash was not intended to
announce a rule for the severance of such employees. Continuation
of the practice to permit severance of technical employees without
regard to the nature of the union seeking to represent them, according
to the majority, is consistent with the long-standing recognition that
technical employees have a more distinctive community of employ-
ment interests than craftsmen. . “It is for this reason that the Board
excludes technical employees from a larger bargaining unit whenever
any party objects to their inclusion while refusing to exclude
craftsmen on mere request.”

Regarding the “traditional union” test, the Board had occasion to
point out again that a union organized for the sole and exclusive
purpose of representing members of its particular craft meets the
traditional craft union test.*

In determining a union’s severance qualifications, the Board may
take official notice of earlier decisions in which the union was found to
have traditionally represented the particular craft or departments.*
However, in a case involving welders the Board held that the peti-
tioner’s severance qualification was not established by the recent
Hughes Aircraft decision *® because it appeared that more than one
union has traditionally represented welders.*

c. Units in Integrated Industries

The Board announced during the past year that the National Tube
doctrine,® under which separate craft or departmental representation

4 Calumet Contractors Assn , 121 NLRB No. 16.

# American Potash & Chemical Corp., 107 NLRB 1418 (1954).

45 Westinghouse Electric Corp., 118 NLRB 1043, Member Rodgers dissenting.

48 Oplgate-Palmolive Co., 120 NLRB No. 192,

47 Union Steam Pump Co, 118 NLRB 689,

48 Hughes Aircraft Co. (Tucson Operations), supra.

9 Monsanto Chemical Co. (John F. Queeny Plant), 119 NLRB 69. The case was re-
manded to afford the petitioner an opportunity to present evidence of its qualification.

5 Nationat Tube Co., 76 NLRB 1199,
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had been denied in certain industries, vz, basic steel,” basic alumi-
num,’ lumber, * and wet milling,** is applicable not only in the case
of plants with a prior industrial bargaining history but also where
new plants in those industries are involved.*

However, adhering to the policy announced in the American Potash
.case,® the Board has again declined to extend the National Tube
doctrine and has permitted separate craft or departmental repre-
sentation, regardless of integration of operations, in all industries
other than basic steel, basic aluminum, lumber, and wet milling.*

d. Multiemployer Units

In dealing with requests for multiemployer units, the Board is pri-
marily guided by the rule that a single-employer unit is presumptively
appropriate and that to establish a contested claim for a broader unit
a controlling history of collective bargaining on such a basis by the
employers and the union involved®® must be shown.”* But no con-
trolling weight was given to multiemployer bargaining which was
preceded by a long history of single-employer bargaining, was of
brief duration, did not result in a written contract of substantial dura-
tion, and was not based on any Board unit finding.®

The existence of a controlling multiemployer bargaining history
may also depend on whether the employer group has in fact bargained
jointly or on an individual basis. Generally, the Board will find that
joint bargaining is established where the employers involved have
for a substantial period directly participated in joint bargaining or
delegated the power to bind them in collective bargaining to a joint
agent, have executed the resulting contract, and have not negotiated
on an individual basis.®* Execution of the contract by each employer
separately does not preclude a finding of a multiemployer bargaining
history where the employers are clearly shown to have participated in
a pattern of joint bargaining.®?

51 National Tube Co, supra.

52 Permanente Metals Oorp., 89 NLRB 804.

83 Weyerhaeuser Timber Co., 87 NLRB 1076.

5¢ Corn Products Refining Co., 80 NLRB 362,

5 Kaiser Aluminum & Chemacal Corp., 119 NLRB 695.

58 American Potash & Chemical Corp., supra.

57 Monsanto Chemical Co. (John F. Queeny Plant), 119 NLRB 69 (organic chemicals in-
dustry) ; Colonial Cedar Co., Inc, 119 NLRB 1613 (basic atomic energy industry).

58 Macy’s San Francisco, and Seligman & Latz, Inc., 120 NLRB No. 7.

5 Qhicago Metropolitan Home Builders Assn., 119 NLRB 1184, See also Twenty-second
Annual Report, pp. 33-34. Where the petitioner and employer seek a multiemployer unit
and no union seeks to represent a smaller unit, collective-bargaining history is not a pre-
requisite to the appropriateness of the requested multiemployer unit. Calumet Con-
tractors Assn., 121 NLRB No. 16.

® Chicago Metropolitan Home Builders Assn., supra; see also Macy’s San Francisco, and
Seligman & Latz, Inc., supra.

8L Molinelli, Santoni & Freytes et al , 118 NLRB 1010.

8 The Bvening News Assn., Divigion of Hearst Publishing Co., Inc., 119 NLRB 345, see
also Thos. & Geo. M, Stone, Inc., et al., 120 NLRB No. 62.
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(1) Scope of Multiemployer Unit

A multiemployer unit may include only employers who have partici-
pated in and are bound by joint negotiations. The mere adoption of
a group contract by an employer who has not participated in joint
bargaining directly, or through an agent,® or has indicated his inten-
tion not to be bound by future group negotiations,* is insufficient to
permit his inclusion in a proposed multiemployer unit.

' (2) Withdrawal From Multiemployer Unit

A petition for a single-employer unit, in the face of a multiemployer

bargaining history, will be granted if it appears that the employer
involved has effectively withdrawn from the multiemployer group and
has abandoned group bargaining.®® In order for withdrawal from
multiemployer bargaining to be effective, the withdrawing party must
unequivocally indicate at an appropriate time that it desires to abandon
such bargaining.®® Pointing out in one case ® that the necessary sta-
bility in bargaining relations requires reasonable limits on the time
and manner for withdrawal from an established multiemployer bar-
gaining unit, the Board held that—
The decision to withdraw must contemplate a sincere abandonment, with rela-
tive permanency, of the multiemployer unit and the embracement of a different
course of bargaining on an individual-employer basis. The element of good
faith is a necessary requirement in any such decision to withdraw, because of
the unstabilizing and disrupting effect on multiemployer collective bargaining
which would result if such withdrawal were permitted to be lightly made.

A majority of the Board 8 also believed that the issues raised in this
case justified establishment of “specific ground rules” governing the
withdrawal from multiemployer bargaiming units in future cases.
Noting particularly that insurance of stability in multiemployer bar-
gaining relationships requires limitations on the timing of with-
drawals, the majority announced that hereafter—

[{The Board] would . . . refuse to permit the withdrawal of an employer or a
union from a duly established multiemployer bargaining unit, except upon ade-
quate written notice given prior to the date set by the contract for modification,
or to the agreed-upon date to begin the multiemployer negotiations. Where
actual bargaining negotiations based on the existing multiemployer unit have
begun, we would not permit, except on mutual consent, an abandonment of the

unit upon which each side has committed itself to the other, absent unusual
circumstances.

& Molinelli, Santoni & Freytes, et al., supra; Colonial Cedar Co., Inc, 119 NLRB 1613

s Colonial Cedar Cf., supra.

& Benjamin Franklin Pant & Varnigsh Co., a Division of United Wallpaper, Inc, 118
NLRB 1007,

6 See The Standard Register COo., Paciyfic Division, 120 NLRB No. 180 ; see also Inter-
national Brotherhood of Electrical Workers, AFL-CIO (Texlite, Inc), 119 NLRB 1792

67 Retarl Associates, Inc,120 NLRB No 66.

8 Member Jenking dissenting.

491249—59—4



38  Twenty-third Annual Report of the National Labor Relations Board

e. Plant Guards

Section 9 (b) (8) provides that plant guards may not be placed in
units with nonguard employees. The section further provides that a
union which admits to membership or is affiliated with one that admits
employees other than guards may not be certified as bargaining repre-
sentative of a guard unit. To be a guard within the meaning of the
section, an employee must “enforce against employees and other per-
sons rules to protect property of the employer or to protect safety of
persons on the employer’s premises.” The statutory definition was
held to apply to an employee who, in addition to regular production
duties, was responsible, on weekends and during the 2-hour period
between night and day shifts, for notifying the police or fire depart-
ment and the employer of emergencies indicated by the sounding of
the employer’s burglar alarm system.®® The Board here held that the
employee’s weekend functions were those of a guard, even though he
reported incidents only upon being initially apprised by means of an
alarm system rather than by personal observation while making
rounds.” Nor was it held material for the purpose of the employee’s
guard status that he was compensated by the payment of part of his
rent to his landlord by the employer. In one case, unarmed watch-
men were found to be guards rather than only monitors because, in
addition to duties with respect to fires and fire hazards, they had spe-
cific responsibilities in connection with attempts by unauthorized per-
sons to enter the plant, the use of proper entrances and exits by
employees, and the removal of property by employees without a pass.”™
On the other hand, night watchmen making regular rounds for fire
security, but having no authority to admit anyone without obtaining
authorization, and having no duties relative to burglary, were held
not guards under section 9 (b) (3).72

The Board has adhered to excluding from nonguard units all em-
ployees who perform any guard duties during some of the time.*

f. Individuals Excluded From Bargaining Unit by the Act

A bargaining unit may include only individuals who are “em-
ployees” within the definition of section 2 (3) of the act. The cate-
gories expressly excluded from the statutory term “employee” include
agricultural laborers, independent contractors, and supervisors.™

 Aeroguild, Inc., 119 NLRB 329.

7 Cf, The Illinows Canning Co., 120 NLRB No. 94.

7L The Stearns & Foster Co., 119 NLRB 4486.

2 The Woodman Co , Inc., 119 NLRB 1784,

2 The Celotew Corp., 118 NLRB 1020 ; International Furniture Co., 119 NLRB 1462.
See Walterboro Manufacturing Corp., 106 NLRB 1383.

™ Also excluded are domestic servants, any individual employed by his parent or spouse
(see The Colomal Craft, Inc., 118 NLRB 913), individuals employed by an employer subject
to the Railway Labor Act or by any person who is not an employer as defined in sec.
2 (2).
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(1) Agricultural Laborers

During fiscal 1958 the Board was further concerned with the status
of employees whdse working time is divided between agricultural and
nonagricultural duties. Referring to the preceding year’s Rider de-
cision,” where employees engaged less than 30 percent of their time
in agricultural work were included in a processing plant unit, the
Board announced in the Olaa Sugar Company case * that

employees who perform any regular amount of nonagricultural work are covered
by the Act with respect to that portion of the work which is nonagricultural.”

In one case, the Board found that a seed company’s seed-processing
operations were not agricultural and that the employees engaged in
seed processing could properly be included in the bargaining unit
sought by the petitioning union.”® The Board reached its conclusion
on the basis of advice that the Wage and Hour and Public Contracts
Division of the United States Department of Labor had held that the
company’s processing plant employees were not agricultural laborers
for the purposes of the Fair Labor Standards Act. The Board again
pointed out that it is its policy to give great weight to the interpretation
of the term “agricultural” by the agencies which administer the Fair
Labor Standards Act. However, as the employees here also spent
varying amounts of time in agricultural work, the Board applied the
Olaa Sugar case rule,® holding that the employees were nevertheless
covered by the National Labor Relations Act with regard to that por-
tion of their work which is nonagricultural.s

Feed-mixing plant employees of an employer engaged in raising
chickens were held not agricultural laborers for representation pur-
poses in view of a Department of Labor ruling that such employees
are not considered as engaged in “agriculture” where, as here, the

W H, A. Ruder & Sons, 117 NLRB 517 ; Twenty-second Annual Report, pp 40-41

70118 NLRB 1442. The Olaa Sugar case arose from a complaint alleging that the com-
pany unlawfully discriminated against an employee. The Board issued an order remedying
the unfair labor practice (114 NLRB 670) and later petitioned the Court of Appeals for
the Ninth Circuit for enforcement. The court remanded the case because of its view that
the employee was in part engaged in agricultural labor and that the order could be enforced
only upon a finding by the Board that the employee was nevertheless protected by the act
(242 F. 24 714).

7 The Board noted that this treatment of part-time agricultural laborers coincided with
the judiclally approved position of the Department of Labor in administering the Fair
Labor Standards Act. Adoption by the Board of the rules governing the application of
the Fair Labor Standards Act, in the Board’s view, 1s in harmony with both congressional
intent and the dictates of comity which require that the view of the governmental agency
most often concerned with a problem be respected by the agency to which the problem is
relatively incidental.

8 Columbiana Seed Co., 119 NLRB 560.

" See footnote 77, supra, regarding the views expressed by the Board in the Olaa Suger
case.

8 Supra.

8t The principles of the Olaa Sugar and Columbiana Seed cases were held to apply like-
wise in the case of another seed company’s seed-cleaning plant employees who, in addition
to performing regularly nonagricultural seed-cleaning functions, spent some of their time
in agricultural activities. Waldo Rohnert Co., 120 NLRB No. 23.
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work performed by them on feed for chickens raised in the employer’s
own growing units is not very carefully segregated from work per-
formed on feed for chickens raised by independent contractors.®

(2) Independent Contractors

The Board has consistently held that the act requires that the ques-
tion whether an individual is an independent contractor be determined
by applying the “right-of-control” test. Under this test ® an inde-
pendent-contractor relationship will be found where the record shows
that the person for whom services are performed reserves control only
as to the result sought.®* On the other hand, where the record shows
that control is retained over the manner and means by which the result
is to be accomplished, an employer-employee relationship will be
found.®s

(3) Supervisors

The supervisory status of an employee under the act depends on
whether he possesses authority to act in the interest of his employer in
the matters and the manner specified in section 2 (11) which defines
the term “supervisors.” Generally, it is the existence rather than the
exercise of authority within the meaning of section 2 (11) that deter-
mines an employee’s supervisory status.®

In determining the existence of supervisory authority in contested
cases, the Board has continued to take into consideration such record
facts ® as the ratio of supervisory to supervised employees in the par-
ticular department or plant. Thus supervisory status has been held
indicated where a finding that the employees involved were not super-
visors would have resulted in a disproportionate number of rank-and-
file employees to every remaining supervisor.®® Conversely, an un-

82 Armour Ches-Peake, 120 NLRB No. 108.

8 The test applies equally in determining whether the particular individuals may properly
be included in a bargaining umt under sec. 9 of the act, and where their employee
status for the purposes of the unfair labor practice provisions of sec 8 is in 1ssue.

8 See, for instance, Harbor Plywood Corp. et al., 119 NLRB 1429, where loggers, re-
loaders, and roadbuilders who performed services for a lumber company were found to be
independent contractors in view of the terms of the contracts and actual practice which
governed the relationship of the parties. Cf. Local 24, International Brotherhood of
Teamsters, Chauffeurs, Warehousemen, etc. (4. C. E. Transportation Co, Inc.), 120 NLRB
No 150.

8 See, for instance, The Seven-Up Bottling Co. of Detroit, Inc.,, 120 NLRB No. 141,
helding that a bottling company’s distributors were employees because of the detailed
control exercised by the company over the distributors’ method of operation. Cf. Inter-
national Brotherhood of Teamsters, Locals 249 and 250 (Polar Water Co.), 120 NLRB
No. 25 ; Rio De Oro Uranwum Mines, 119 NLRB 153.

8 Texas Bronze Manufacturing Co., Inc., 118 NLRB 1373 ; Waldo Rohnert Co, 120 NLRB
No. 23. Clarifying its certification in Sherman White & Co. (120 NLRB No 71), the
Board included in the unit an employee who shortly before the election had been given a
wage increase and had been advised that he -was a foreman, but continued to perform his
former duties which did not include any supervisory authority.

8 A prior determination 1is not controlling where the present record warrants a different
conclusion. See United States Gypsum Co., 119 NLRB 1415,

8 See, for instance, Oonso Fastener Corp., 120 NLRB No. T4 ; Illinois Canning Co., 120
NLRB No. 94 ; The Interstate Co., 118 NLRB 746.
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usually small number of rank-and-filers may indicate that the em-
ployee whose status is challenged is not a supervisor.®® Manner and
rate of pay is also considered relevant in ascertaining the status of
employees.® :

Employees who possess some supervisory authority may be included
in a bargaining unit if the exercise of their supervisory functions is
only sporadic or occasional.®* On the other hand, employees who sub-
stitute regularly and periodically for their superior during his absence
are generally excluded from bargaining units.*?

Management trainees hired by the employer for limited periods were
excluded from the unit in one case because of insufficient community of
interest with other employees.®®

g. Employees Excluded From Unit by Board Policy

It is the Board’s policy to grant requests for the exclusion from
bargaining units of employees who perform certain confidential serv-
ices for their employer, and employees whose interests are closely
allied with those of management.

(1) Confidential Employees

Exclusion of employees because of the confidential nature of their
duties is limited to—

employees who assist and act in a confidential capacity to persons who formulate,
determine, and effectuate management policies in the field of labor relations.®

This definition was held to apply to the secretaries of certain manage-
ment officials who were on the employer’s contract-negotiating and
policymaking committees concerned with plantwide labor relations
matters.”s A payroll clerk was excluded from a unit because he pre-

8 See, for instance, Pervel Corp., 119 NLRB 497; Bob Saunders, d/b/a Bob Saunders
Co, 118 NLRB 415 ; American Radiator & Standard Sanitary Corp , Pacific Order Handlhing
Division, 119 NLRB 1715; Sante Fe Trail Transportation Co., 119 NLRB 1302; United
States Gypsum Co., 119 NLRB 1415,

% See Northrop Aircraft, Inc, 120 NLRB No. 37; Jefferson Millg, Division of Kahn &
Feldman, Inc.,, 120 NLRB No. 67; The Illinois Canning Co., 120 NLRB No. 94; Georgia
Kraft Co, 120 NLRB No 118, Cf. Warren Petroleum Co., 120 NLRB No. 61, holding that
a wage differential was not indicative of supervisory status.

91 See, for instance, Italia Societa per Azioni di Navigazione, 118 NLRB 1113 ; The Barr
Rubber Products Co., 118 NLRB 1428; Armour & Co, 119 NLRB 122,

9 Sce Swift & Co., 119 NLRB 1556 ; United States Gypsum Co., 119 NLRB 1528 ; Mac-
Intyre Motor Co., 119 NLRB 54; The Stearns & Foster Co., 119 NLRB 446. See also
Worthington Corp., 119 NLRB 306, where the Board declined to include in the unit a
“temporary foreman” because he was presently acting as foreman and it was uncertain
when he might be transferred back to his rank-and-file job. But see Wallace Stenlake and
John Baldwin d/b/a New Pacific Lumber Co., 119 NLRB 1307, where a substitute super-
visor was found to have insufficient authority to warrant his exclusion from the unit.

9 Diana Shop of Spokane, Inc., et al., 118 NLRB 743. See also Twenty-second Annual
Report, pp. 44-45.

% Fihyl Corp., 118 NLRB 1369. The Board here reaffirmed the rule announced in the
B. F. Goodrich case (115 NLRB 722, Twenty-first Annual Report, p. 62).

% See also Kieckhefer Container Co, 118 NLRB 950. For other cases excluding con-
fidential secretarial employees see Armour & Co., 119 NLRB 122 ; Santa Fe Trail Transpor-
tation Co., 119 NLRB 1302 ; Swift & Co., 119 NLRB 1556.
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pared data showing effect of contemplated wage changes, attended
conferences on contract negotiations, furnished information and ad-
vice on effect of contract terms, and participated in discussions regard-
ing fiscal aspects of labor contracts.®® An employee who substituted
for a confidential clerk was also excluded in one case.”

An employee who does not presently perform confidential duties will
not be excluded from the unit because of the possibility that he may
have to do so in the future.’® Nor will an employee be excluded on
the ground that he works for an official who in the past was responsible
for labor relations matters but has no present responsibility in con-
nection with general labor policies.?”® Secretaries are considered not
confidential employees if their supervisors handle only such matters as
grievances and pay raises, or attend bargaining negotiations.*

(2) Managerial Employees

Employees in executive positions with authority to formulate and
effectuate management policies are excluded from bargaining units.?
Managerial status for exclusion purposes was found, for instance, in
the case of a telephone company’s exchange heads who dealt with the
general public on all company problems; ® assistant purchasing agents
with discretion in selecting vendors and in determining prices and
quality ; * freight agents who act as terminal managers and are charged
with protecting the employer’s interests in the area; °® apd a manufac-
turer’s assistant export manager who helps determine policy and draft
dealership contracts.®

No managerial status warranting exclusion was found where the
particular employee was not on the policymaking level of the em-
ployer’s organization and where any decision he made must conform
to the employer’s established policy.” The Board does not consider
the exercise of judgment and discretion or the absence of supervision
as conclusive in determining whether an employee has managerial
status.®

% Triangle Publications, Inc., 118 NLRB 595.

o Kieckhefer Container Co., supra. But a summer substitute for a confidential em-
ployee was included in the unit absent evidence that she acted in confidential capacity
during such periods. Ibid.

% American Radiator & Standard Sanitary Corp., Pacific Order Handling Division, 119
NLRB 17135,

» Gulf States Telephone Co., 118 NLRB 1039,

1 Westinghouse Air Brake Co., Umon Switch & Signal Division, 119 NLRB 1391 Eastern
Sugar Associates (a Trust), d/b/a Central Juncos, 119 NLRB 493; see also Swift & Co.,
119 NLRB 1556.

2 See Twenty-second Annual Report, p. 45.

3 Gulf States Telephone Co., supra.

¢ Oopeland Refrigeration Corp., 118 NLRB 1364.

& Santa Fe Trail Transportation Co., 119 NLRB 1302.

¢ Mizermobile Manufacturers, Inc., 119 NLRB 1617.

7 See Albert Lea Cooperative Creamery Assn., 119 NLRB 817.

8Ibid. See also American Radiator & Stendard Sanitary Corp , Pacific Order Handling
Division, 119 NLRB 1715,
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These rules were applied in rejecting a union contention that
persons employed by it as organizers or field representatives were
managerial employees and as such not eligible for representation
in a bargaining unit.® In the Board’s view, the organizers here are
the “production” employees of the employing union’s department
of organization who, apart from an occasional recommendation, have
no part in the formulation of the department’s policy, and who are
subject to 2 or 8 levels of supervision. The Board also held that
the organizers’ asserted discretion, their representation of the em-
ploying union to the public, and their authority to pledge the union’s
credit and to sign labor agreements did not establish managerial
status. The Board pointed out that neither authority to pledge
credit, when strictly limited and not regularly exercised, nor author-
ity to sign binding agreements had heretofore been held to confer
managerial status.

'

7. Conduct of Representation Elections

Section 9 (c¢) (1) provides that if a question of representation
exists the Board must resolve it through an election by secret ballot.
The election details are left to the Board. Thus, voting eligibility,
timing of elections, and standards of election conduct are subject
to rules laid down in the Board’s Rules and Regulations and in 1ts
decisions.

a. Voting Eligibility

A voter, in order to qualify, must have employee status both on
the applicable payroll date and on the date of the election. Kligi-
bility for purposes of a runoff election, though based on the same
eligibility date as that used in the original election, requires employee
status on the date of the runoff.®® Moreover, a voter must have
worked in the voting unit during the eligibility period and on the
date of the election.**

As specified in the Board’s usual direction of election or election
agreement, the requirement that the voter must be working on the

® American Federation of Labor and Congress of Industrial Organizations, 120 NLRB
No. 134, Regarding the union’s contention that such representation would be contrary
to the best Interests of, the labor movement and that to extend bargaining rights to union
organizers would create special problems warranting dismissal of the petition, the Board
pointed out that in view of the congressional policy, as interpreted by the Supreme Court
in the Office Employees International Union case (353 U. S. 313), the union’s argument
should be addressed to Congress rather than the Board.

10 Sec. 102.62 (b) of the Board’s Rules and Regulations, Series 6, as amended.

1 See Thos. & Geo. M. Stone, Inc,, 120 NLRB No. 62, where employees in a multi-
employer unit, who had been laid off by their employer and were working for another
employer in the group at the time of the hearing, were held entitled to vote if otherwise
qualified. But see St. Regis Paper Co., 118 NLRB 1560, where the fact that an employee
not within an eligible category had been awarded a job and was accruing seniority in the
voting unit was held insufficient to make him eligible to vote in the election.
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particular dates does not apply to employees who are ill or on vaca-
tion or temporarily laid off, or employees in the military service
who appear in person at the polls, or strikers who are entitled to
reinstatement.

Laid-off employees are permitted to vote only if they have a
reasonable expectancy of reemployment at the time of the election.?
Retention of seniority rights following layoff, with no expectancy
of employment in the near future, is insufficient to establish eligi-
bility.** In one case where some of the employer’s employees were
found to work on an intermittent basis, the Board provided for
eligibility both of employees actually employed on the eligibility date
and of intermittent employees on laid-off status who had been em-
ployed for a minimum of 280 hours during the year immediately
preceding the direction of election and who had a reasonable expecta-
tion of future employment.’¢

Eligibility is customarily determined on the basis of the em-
ployer’s payroll for the period which immediately precedes the date
of the direction of election. In seasonal industries where the date
of the election may be left to be determined by the regional director,
the payroll period preceding the regional director’s notice of election
is used for determining eligibility.

The Board does not grant requests for departure from the usual
eligibility dates in the absence of a showing that their use would
disfranchise a substantial number of eligible voters.?®

(1) Effect of Eligibility List

The Board during fiscal 1958 reiterated what it had pointed out
in the preceding year’s Szekely case,'® that in order to facilitate the
proper conduct of elections eligibility lists should be prepared by
the parties for the use of Board agents and election observers.'?
In order to encourage the preparation and use of such lists, the
Board again made clear that “mere participation in the preparation
and checking of an eligibility list does not preclude a party from
thereafter urging contentions on challenged ballots at variance
with the eligibility lists.”

On the other hand, the Board believes that the parties to a repre-
sentation proceeding should be permitted to resolve eligibility issues

1 See, for instance, The Barr Rubber Products Co, 118 NLRB 1428 ; Norris-Thermador
Corp, 118 NLRB 1341; cf. Hamlton Watch Co., 118 NLRB 591 ; Venango Plastics, Inc.,
119 NLRB 1318.

13 Sylvanaa Electric Products, Inc, 119 NLRB 824 ; Brown-Forman Distillers Corp., 118
NLRB 454.

U Iabrary Binding Co., 119 NLRB 161.

1 See Graver Construction Co., 118 NLRB 1050,

18 0, BE. Szekely & Asgsociates, Inc., 117 NLRB 42.

1 Norris-Thermador Corp., 119 NLRB 1301 ; see also Norris-Thermador Corp, 118 NLRB
1341, .
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finally before the election if they desire to do so.®* To this end,
the Board announced that—

where the parties enter into a written and signed agreement which expressly
provides that issues of eligibility resolved therein shall be final and binding
upon the parties, the Board will consider such an agreement, and only such
an agreement, a final determination of the eligibility issues treated therein
unless it is, in part or in whole, contrary to the Act or established Board
policy.”

In accordance with the principles stated in the Norris-7hermador
case, the Board in a later case rejected the employer’s contention
that the petitioner, having examined and approved the eligibility
list, could not later challenge the ballots of two employees at the
time of the election.** And in another case,® an eligibility agree-
ment between the employer and the petitioner that probationary
employees should be excluded was held ineffective under the Norris-
Thermador decision because it was contrary to the Board’s estab-
lished policy to permit all probationary employees to vote in Board
elections.?

b. Timing of Elections

Ordinarily, the Board provides that elections be held within 30
days from the date of the direction of election. However, a differ-
ent date is selected if this is required because of fluctuations in the
employee complement or other circumstances. Thus, the Board usu-
ally directs that elections in seasonal industries be held near the peak
of the business season, the exact date to be set by the regional direc-
tor.2 In one case the election at a seasonal produce packingshed was
set aside and a new election was directed because it appeared that the
original election had been held prematurely, employment having risen
substantially after the election to a level which then remained the
same for over a month.

Ordinarily, an immediate election will not be held when major ex-
pansion or curtailment of the employer’s operations is contemplated.
However, the Board does not grant requests for postponement where
a substantial and representative proportion of the anticipated work-
ing force is presently employed.*® Where unfair labor practice
charges are pending, it is the Board’s policy to direct an immediate

18 Qee Norris-Thermador Corp., 119 NLRB 1301.

12 Qonsolidated Industries, Inc., 116 NLRB 1204, giving effect to an oral agreement, was
modified to this extent. Gulf States Asphalt Co, 115 NLRB 100, was overruled as in-
consistent with the announced rule.

20 Greensboro Coca Cola Bottling Co., 120 NLRB No. 11.

2 Westlake Plastics Co. & Crystal-X Corp., 119 NLRB 1434,

23 See National Torch Tip Co, 107 NLRB 1271.

23 Qee, for instance, Columbiana Seed Co., 119 NLRB 560; Geyer Mfg. Co., Division of
The Wood Shovel & Tool Co., 120 NLRB No. 33.

2 Richard A. Glass Co., 120 NLRB No. 124.

25 See, for instance, Phtllips & Buttorff Corp., 118 NLRB 800; The American Brass Co.,
120 NLRB No. 165.
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election only where the charging party waives the charges as basis for
objections to the election, or where the charges have been dismissed
by the regional director.?® Nor will the election be postponed because
an appeal from the regional director’s dismissal of charges is pend-
ing? But where a petitioning union charged that the employer vio-
lated section 8 (a) (2) by entering into certain contracts with the in-
cumbent intervening union, the Board held that an immediate election
was appropriate without withdrawal of the charges which, at least
in part, were related to the pending question concerning the repre-
sentation of the employer’s employees.?® The Board provided, hovw-
ever, that the present direction of an election was not to prejudice
any later determination of the intervenor’s status in the pending sec-
tion 8 (a) (2) proceeding, and that any certification following the
election was to be conditioned upon the gutcome of the unfair labor
practice proceeding.

c. Standards of Election Conduct

Board elections are conducted in accordance with strict standards
designed to assure that the participating employees have an oppor-
tunity to register a free and untrammeled choice in selecting a bar-
gaining representative. Any party to an election who believes that
the standards were not met may, within 5 days, file objections to the
election with the regional director under whose supervision it was
held. The regional director then makes a report on the objections,
to which exceptions may be filed with the Board. The issues raised
by such objections, and exceptions if any, are then finally determined
by the Board.?

(1) Mechanics of Election

Election details, such as the time, place, and notice of an election,
as well as preelection conferences,® are left largely to the regional
director. The Board does not interfere with the regional director’s
broad discretion in making arrangements for the conduct of elections
except where the discretion has been abused ** and employees were
deprived of a proper opportunity to vote.*

(a) Opportunity to vote

Elections must be conducted so as to afford the employees in the
voting unit a fair opportunity to cast their ballots. The Board con-

28 See, for instance, Grand Union Co., 118 NLRB 685.

o See Louisville Cap Co.,120 NLRB No. 103.

28 Marston Corp ,120 NLRB No. 10.

20 The procedures for filing objections and exceptions and for their disposition are set out
in sec. 102.69 of the Board’s Rules and Regulations, Series 7.

% See Twenty-second Annual Report, p. 51, footnote 76.

3 See Augusta Cartage Co., 120 NLRB No. 12; National Van Lines, 120 NLRB No. 178.

2 See The American Thermos Products Co., 119 NLRB 557.
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siders itself responsible for insuring that “all eligible voters, not
merely a representative number, be given the opportunity to vote.”
Thus, where it appeared that an employee, who was eligible to vote
by mail, did not vote because he was not furnished with a ballot, the
Board set the election aside on its own motion.?* It was pointed out
that any opportunity the employee may have had to vote in person
would not have satisfied the Board’s election standards.

In one case, the Board rejected the employer’s contention that the
mail balloting procedure provided by the regional director failed to
afford over-the-road van drivers a proper opportunity to vote.*® In
view of the fact that the places of employment and residences of the
eligible drivers were scattered throughout the United States, the re-
gional director arranged for mail ballots to be sent to the voters’ resi-
dences and returned to his regional office. Forty-four days were al-
lotted for the election period. The Board here held that this pro-
cedure afforded an adequate opportunity for all eligible voters to cast
their ballots and was within the regional director’s discretion. The
fact that six voters failed to cast timely ballots was, the Board found,
occasioned by their lack of diligence rather than any defect in the
election procedure. A contention in another case that opportunity to
vote was impaired by the regional director’s schedule of times for
voting also was rejected.*® Here, a choice to vote either during
working hours or on their own time was accorded eligible voters except
employees who worked away from the plant. The latter were re-
quired to vote during working time to avoid administrative expense
in the conduct of the election. No showing was made that this sched-
ule of voting prevented a free and ummpeded election.

In 1 case, where elections in 2 separate units were conducted on
the same day, 2 employees who were in doubt as to their proper vot-
ing unit were held to have had an adequate opportunity to exercise
their voting rights by casting unchallenged ballots in 1 election and
challenged ballots in the second election.®?

(b) Secrecy of ballot

In addition to affording eligible employees an opportunity to vote,
election procedures must also safeguard their statutory right to vote
by “secret ballot.” *®* 1In order to preserve the integrity of its election
processes, it is the Board’s policy to set aside any election conducted
under circumstances which throw doubt on the secrecy of the ballots
cast. Thus, a new election was directed where voting had taken place

® Star Baking Co.,119 NLRB 835.

u Ibid,

8 National Van Lines, supra.

38 The American Thermos Products Co., 119 NLRB 557.

3 Westinghouse Electric Corp., 119 NLRB 1858.
2 See sec. 9 (¢). of the act.
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in a booth which was improvised after a lighting failure in the poll-
ing place originally selected.®® The Board rejected the employer’s
contention that the election should not be set aside because the Board
agent conducting it acquiesced in the arrangement and there was no
evidence that the election observers could or did observe how the
ballots were marked. The Board held the election was invalid be-
cause the voting arrangements were too open and subject to observa-
tion to insure secrecy of the ballot. Another election, which was held
In a small lean-to shed attached to the employer’s sawmill, was set
aside on similar grounds.® Here a nonvoter was seen near-the poll-
ing place during the voting period, the location being such that he
could have seen how employees voted and that the voters could have
believed that he saw their vote. However, the holding of an election
in the employer’s plant cafeteria was held not to require its being
set aside where there was no showing that the secrecy of the election
was impaired.*
(2) Interference With Election

‘Where an election has been accompanied by conduct which created an
atmosphere of confusion or fear of reprisals, and interfered with the
employees’ free and untrammeled choice of a representative which the
act guarantees, the election will be set aside. It was pointed out again
during the past year that such conduct in order to be considered need
not be attributable to the parties.*> Thus, for instance, the arrest of the
petitioning union’s principal organizer before the eyes of voters, for
reasons unknown to them, was held to have rendered a free choice im-
possible, regardless of the absence of evidence that the employer was
responsible for the arrest.** The election was therefore set aside.

In determining whether specific conduct has prevented a free elec-
tion, the Board does not attempt to assess its actual effect on the em-
ployees but concerns itself with whether the conduct “reasonably tends
to interfere with a free choice of representatives.” 4

(a) Preelection speeches—the 24-hour rule

The Board’s Peerless Plywood rule ** forbids election speeches on
company time and property to massed assemblies of employees within
24 hours before the scheduled time for conducting an election.

3 Imperial Reed & Rattan Furmture Co., 118 NLRB 911.

€ The Royal Lumber Co., 118 NLRB 1015.

4 Qupples-Hesse Corp., 119 NLRB 1288 ; ¢f G. F. Lasater, 118 NLRB 802, where the
secrecy of the ballot was held not to have been violated to the extent that some of the
voters marked their ballots in an area adjacent to the officially designated voting place.

42 deronca Manufacturing Corp., 118 NLRB 461 (Chairman Leedom and Member Rodgers
dissenting from the finding that the facts here warranted setting the election aside);
The Great Atlaniic & Pacific Tea Co., 120 NLRB No. 100 ; ¢f. Tampa Crown Distributors,
Inc, 118 NLRB 1420 ; and Orleans Manufacturing Co., 120 NLRB No. 83.

« The Greatl Atlantic & Pacific Tea Co., supra.

4 Shovel Supply Co, 118 NLRB 315 ; Zvmmer Industries, Inc., 120 NLRB No. 50 ; Orleans
Manufacturing Co., supra.

& Peerless Plywood Co., 107 NLRB 427 (1953).
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Application of the rule again had to be determined during the past
year in cases involving situations which had not previously presented
themselves.

Preelection discussions by company officials with individual em-
ployees at their work stations less than 24 hours before the election
were held not to come within the Peerless Plywood prohibition.*® And
similar interviews extending into the 24-hour period were considered
permissible even though the employer invited them during a speech
delivered to the assembled employees more than 24 hours before the
election.*” The Board declined to “treat as an integral part of a speech
to a massed assembly of employees any conversations by an employer
with individual employees at their work locations which follow, and
are proposed in, the speech.” Two cases were concerned with the pro-
priety of campaign speeches in advance of elections with several suc-
cessive polling dates. In 1 case, the Board rejected a contention that
an employer, who delivered separate preelection speeches more than 24
hours before the polls opened on 3 separate days, violated the Peerless
Plywood rule because the second and third speech occurred within the
total election period beginning on the first and ending on the third
polling date.*® In such a situation, the Board held, the Peerless Ply-
wood rule requires only that no speeches be made within the 24-hour
periods preceding each of the polling dates, regardless of whether the
employees are eligible to vote on any of those dates. The same rule
was held to apply also where the election period extended over 2 con-
secutive days at 2 widely separated polling places.®® Here the em-
ployer had addressed the employees who were to vote on the second
day, less than 24 hours before polling of the employees scheduled to
vote on the first day began. No employees in the first group were
present when the second group was addressed.

(b) Election propaganda and campaign tactics

The validity of Board elections is frequently challenged by employers
or unsuccessful participating unions on the ground that the election
propaganda or campaign tactics of one of the parties were such that
a free election was impossible. Ifinvestigation of the objections shows
that a party engaged in conduct which tended to interfere with the
voters’ free expression of their choice, the election will be set aside.
As noted again by the Board during the past year,* in order to inter-
fere with a free election, conduct need not constitute an unfair labor
practice. Moreover, the Board in its discretion may find that an elec-
tion was invalidated by coercive remarks made to relatively few voters,

46 Chock Full 0'Nuts, 120 NLRB No. 172.

7 Montgomery Ward & Co., 119 NLRB 52.

¢ Pyramid Electric Co., 120 NLRB No. 142.

® Dipie Drive-It-Yourself System Nashwlile Co., Inc., 120 NLRB No. 203.
5% Aeronca Manufacturing Corp., 118 NLRB 461.
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or by threats or promises which were “veiled, hinted, or merely im-
plied.”% But conduct addressed to 1 of 2 groups of employees
who voted in separate concurrent elections was held not to have in-
validated both elections but only the election for the group directly
involved.5?

On the other hand, where objections to an election are based on con-
duct which is not inherently coercive, the Board adheres to the policy
not to police or censor propaganda material used by the parties or
consider the truth or falsity of statements, unless the ability of em-
ployees to evaluate such propaganda has been so impaired that the
employees’ free choice could not be determined in the election.® Thus,
the Board declined to set aside an election because of the petitioning
union’s distribution of a circular containing comparisons of wage
agreements with other companies and statements regarding the em-
ployer’s wage policies which were inaccurate.* The employees here
had an opportunity to examine the wage agreements in question, and
their wage provisions were specifically called to the employees’ atten-
tion and were discussed. Also the employees had personal knowledge
of their employer’s wage policies.?® Similarly, the election in another
case was held not invalidated by the petitioner’s circulation of allegedly
false and misleading information regarding the employer’s seniority
policy and wage rates at plants other than the one involved.*® It was
pointed out that the seniority and wage information was not within
the petitioner’s “special knowledge,” but either was known to the em-
ployees or was information in the possession of the employer who had
ample opportunity to answer the union’s propaganda. The Board
further noted that the employees themselves could evaluate the state-
ments as to the wages of the employer’s other employees working only
about 60 miles away.

Conversely, an election was set aside where the petitioner’s propa-
ganda leaflets contained material misstatements as to vacation bene-
fits and wage levels obtained in a recent contract made with another
employer 2 or 8 days before’” Here, the information was within the
petitioner’s special knowledge; the employees had no independent
means for evaluating the truth of the facts stated in the leaflet; and
there was not sufficient time for the employer to learn of and correct
the misstatements. In another case, 1 of several elections was set
aside because within 24 hours of the election, 1 of the participants
used as propaganda material copies of a forged letter, purportedly

51 I1bid., and authorities‘ cited there.

82 Food Fair Stores of Florida, Inc., 120 NLRB No. 212

83 See Feliz Bonura Co. (Magnolia Broilers), 119 NLRB 1620.
5 Wheelerweld Division, C. H. Wheeler Manufacturing Co., 118 NLRB 698.
s See also The Vellumoid Co., 118 NLRB 1431.

%0 General Electrio Co. (Olock and Timer Department), 119 NLRB 944.
& Kawneer Co., 119 NLRB 1460.
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from one representative to another representative of a competing
union, and containing derogatory remarks regarding the employees
in the plant where the election was to be conducted.®® The Board
held that since the employees were deceived as to the source of the
letter and were not in a position to evaluate its contents, they were
entitled to a new election under the decision in the earlier United
Aireraft case® It was held immaterial whether or not the union
which used the letter knew that it was a forgery because its impact
on the employees was the same irrespective of the union’s good or bad
faith in distributing it. In setting the election aside, the Board also
held that, in view of the kind of misrepresentation involved and the
brief time between its dissemination and the election, the objecting
union did not have a fair opportunity to counteract its effect.

The Board had occasion during the past year to point out that,
where preelection propaganda refers to a prior Board decision, mis-
representation of the language or import of the decision will not be
condoned.®

Preelection statements, whether by an employer or a union, re-
flecting the party’s legal opinion on such matters as the effect of the
result of the election on the employees’ right to existing or future
contractual wage rates or other benefits, have been held not to consti-
tute interference. However, such statements must not be accompanied
by threats of reprisals or promises of benefits to result from the
selection or rejection of a representative, or by deliberate mis-
representations regarding matters peculiarly within the party’s
knowledge.®

Distribution of preelection pay envelopes, enclosing checks and
paycheck stubs listing payroll deductions the employer would have
to make if the union won, was held not to warrant setting the election
aside in one case.’? The check stubs were distributed in response
to union circulars discussing the union’s policies regarding dues, fines,
and assessments. Rejecting the regional director’s conclusion that
the means by which the employer disseminated the information—which
was substantially accurate—was itself objectionable, the Board
found no ground for directing a new election, since there had been
no misrepresentation, and the employees must have known that the

8 Sylvama Electric Products, Inc, 119 NLRB 824.

5 United Aircraft Corp., 103 NLRB 102.

% Cf. Hook Drugs, Inc., 119 NLRB 1502. The Board here overruled an objection to the
election on the ground that the campaigning union had misrepresented a decision setting
aside an earlier election among the same employees. The Board noted that the union's
leaflet did not purport to quote the decision and that the employer was not prevented from
publishing a correction.

oL Dartmouth Finishing Corp., 120 NLRB No. 44 ; American Radiator & Standard Sani-

tary Corp., Pacific Order Handling Diwvision, 120 NLRB No. 176.
52 Montrose Hanger Co., 120 NLRB No. 15.
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petitioner rather than the employer was the best source of information
as to prospective union dues and assessments.

Regarding preelection references to problems of racial discrimina-
tion and bias by a party, the Board held in one case that, while ap-
peals to racial prejudice are not to be condoned, injection of the
racial issue into an election campaign is not of itself sufficient ground
for invalidating an election.®

(c) Employee interviews

During an election campaign an employer is privileged to address
his assembled employees on his premises—“‘the natural forum for
him” %—and to express his views regarding the employees’ selection
of a bargaining agent. Absent coercive remarks such employer pre-
election speeches are not considered as interfering with a free
election.®

On the other hand, the Board has consistently attributed coercive
effect to the technique of calling individual employees, or small groups
of employees, into a private area removed from the employees’ normal
work places for the purpose of urging them to reject union representa-
tion.*® During fiscal 1958, a majority of the Board held in the Peoples
Drug Store case®” that the rule applied no less to an employer who
operated a retail store than to employers engaged in other types of
businesses. Here the company’s store managers had carried out pre-
election instructions by calling employees, individually and in groups,
into store basements and back rooms, where they interrogated them
and made antiunion remarks. Rejecting the view that application of
the rule to retail stores would effectively foreclose retail store em-
ployers from talking to their employees on their premises about union
representation, the majority pointed out that a retail store employer,
as any other employer, is free to assemble his employees on the
premises during working hours or, if not feasible, after normal work-
ing hours, or to talk to the employees individually at their working
stations. In the view of the majority, the fact that employées are
“summoned by management representatives to a place, removed from
their work stations, which has been selected for that purpose by man-
agement representatives, imparts to the place selected its character as
‘the locus of final authority in the plant.’” It is for this reason, the
majority stated, that individual interviews of the type here involved
require that the election be set aside.

8 Sharnay Hosiery Mills, Inc.,, 120 NLRB No. 102; Chock Full 0°Nuts, 120 NLRB No.
172 ; see also Westinghouse Electric Corp. (Meter Plant), 119 NLRB 117.

% Goldblait Brothers, Inc., 119 NLRB 1711.

% See, for instance, Louisville Oap Co, 120 NLRB No. 103.

68 See Campbell Steel Co. and Campbell Steel Warehouse Co., 120 NLRB No. 24 ; Armour
& Co., 120 NLRB No. 81; cf. Schick, Inc., 118 NLRB 1160, where individual talks with
employees at their work stations were held not to have interfered with the election.

¢ Peoples Drug Stores, Inc., 119 NLRB 634, Members Rodgers and Jenking dissenting.
See also Grand Forks Grocery Co., 120 NLRB No. 20.



Representation Cases 53

In one case individual preelection interviews of employees at the
general foreman’s desk were held to have invalidated the election re-
gardless of the fact that the place of the interviews was an unenclosed
area near the center of the plant.®® The impact upon the employees
of being summoned to the “boss’ office,” in the Board’s view, “was not
lessened by the nonexistence of physically enclosing walls.”

But no interference within the meaning of the Peoples Drug Store
type of case was found where before the election in a plant with over
1,000 employees, groups of from 60 to 80 were assembled in a con-
ference room and were addressed by the company’s president who
expressed his belief that it would be to the employees’ advantage not
to select a bargaining representative.® The Board pointed out that
the conference room was not “a private office or locus of managerial
authority,” and that there was no isolation of individuals, or groups
of just a few employees, from the bulk of their fellow workmen.
Thus, the Board held, a critical element supporting the inference of
undue employer influence was lacking.”

(d) Preelection concessions

Wage increases and other concessions in employment, or their an-
nouncement by the employer during the period before a Board elec-
tion, ordinarily will be held intended to influence the employees’ vote
and to require that the election be set aside. An exception is recog-
nized, however, if it is shown that the timing of the concession or its
announcement was governed by factors other than the pendency of
the election, the burden being on the employer to show that its action
was motivated by legitimate reasons.™ This burden was held not
sustained by an employer who insisted that the sole purpose of its
preelection announcement of a wage increase was to inform the em-
ployees that a previously promised wage increase had been granted
and made effective several days before the election.”? Here, the em-
ployer made the announcement to individual employees called away
from their work stations either during or a short time before the
scheduled election hours at a time, the Board found, when the an-
nouncement would have the “maximum possible impact upon the
minds of the employees.” Similarly, a preelection announcement, to
employees at a dinner of a change in the company’s bonus payment

% Veeder-Root, Inc., 120 NLRB No. 127,

@ Mead-Atlanta Paper Co., 120 NLRB No. 110,

0 Personal interviews with 4 employees, 1 in a private office, and 3 others away from a
work station or at a foreman’s desk, were held insufficlent to justify setting aside the elec-
tion which involved over 1,000 employees.

L Food Fair Stores of Florida, Inc, 120 NLRB No. 212; Glosser Bros., Inc., 120 NLRB
No. 129.

72 Food Fair Stores of Florida, Inc., supra.
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and anniversary sales plans, and the payment of partial, and in effect
larger, bonuses on the morning of the election, was held not justified
by the fact that the effected changes had been decided upon a year
earlier.”® The employer, the Board held, gave no convincing reason
for withholding the announcement until the date of the election
speech 2 days before the election, and did not sufficiently explain why
the announcement could not have been made after, rather than before,
the election. In another case, a wage increase and additional vacation
benefits granted on the day the Board issued its direction of election
was likewise held to have interfered with the election and to require
its being set aside.™

The Board also reaffirmed its ruling in the Z'lectric Auto-Lite case ™
that the making of concessions to, and their publication by, an incum-
bent union interferes with the employees’ free choice in an election
on the petition of another union and invalidates the election.”

(e¢) Threats and promises

Preelection threats or promises which tend to influence the em-
ployees’ vote are grounds for setting the election aside.” But state-
ments regarding the effects of union organization will not be held to
have interfered with an election if they were mere expressions of
opinion or the party’s legal position.™

The Board had occasion to reaffirm its view that the practice of
unions to reduce or waive initiation fees during an election campaign
is not objectionable, and that an election will be set aside only where
the reduction or waiver of initiation fees was offered as a reward for
voting in favor of the union.™

18 Glosser Bros, Inc, supra

7 Joanna Western Malls Co, 119 NLRB 1789

5 The Blectric Auto-Inte Co., 116 NLRB 788 ; Twenty-second Annual Report, p 57

7 Kickhaefer Corp, 120 NLRB No. 17. Krambo Food Stores, Inc., 120 NLRB No. 188,
Chairman Leedom and Member Bean concurring in the reaffirmance of the principle of the
Electric Auto-Lite case, but dissenting from its application to the facts of this case.

™ See, for instance, Stretch-Tez Co., 118 NLRB 1359 (threat of shutdown in case of
unmion victory) : Aeronca Manufacturing Corp., 118 NLRB 461 (Board majority; state-
ments that petitioner’s victory would result 1n loss of customers and consequent cuttail-
ment of employment) ; Coca-Cola Botthng Co. of Lowsville, 118 NLRB 1422 (promise of
“year-round job with a year-round pay envelope’’ 1if union were rejected) , Food Fair Stores
of Florida, Inc., 120 NLRB No. 212 (statement that certain privileges would not be con-
tinued under union cond:itions)

8 See Schick, Inc, 118 NLRB 1160 Natwnal Furmture Co, Inc, 119 NLRB 1. Dart-
mouth Fimishang Corp., 120 NLRB No 44

® General Electric Co , 120 NLRB No 144.
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Unfair Labor Practices

The Board is empowered by the act “to prevent any person from
engaging in any unfair labor practice (listed in sec. 8) affecting com-
merce.” In general, section 8 forbids an employer or a union or their
agents from engaging in certain specified types of activity which
Congress has designated as unfair labor practices. The Board, how-
ever, may not act to prevent or remedy such activities until a charge
of unfair labor practice has been filed with it. Such charges may be
filed by an employer, an employee, a labor organization, or other
private party. They are filed with the regional office of the Board
in the area where the unfair practice allegedly was committed.

This chapter deals with decisions of the Board during the 1958
fiscal year which involve novel questions or set new precedents.

A. Unfair Labor Practices of Employers

1. Interference With Section 7 Rights

Section 8 (a) (1) of the act forbids an employer “to interfere with,
restrain, or coerce” employees in the exercise of their rights to engage
in, or refrain from, collective-bargaining and self-organizational ac-
tivities as guaranteed by section 7. Violations of this general pro-
hibition may take the form of (1) any of the types of conduct spe-
cifically identified in subsections (2) through (5) of section 8 (a),
or (2) any other conduct which independently tends to restrain or
coerce employees in exercising their statutory rights.

The cases alleging independent 8 (a) (1) interference with em-
ployee rights again involved for the most part threats of reprisals*
or promises of economic advantages® which were calculated to dis-

1 Violations of these types are discussed in subscquent sectlions of this chapter.

2 See, e g., Conso Fastencr Corp., 120 NLRB No 74; Traders Ou Co of [louston, 119
NLRB 746 ; Alamo Ezpress, Inc, and Alamo Cartage Co, 119 NLRB 6; Jones Sausage
Co and Jones Abattow Co ,118 NLRB 1403.

3 See, e g, Hannaford Bros. Co (T. R Savage Division), 119 NLRB 1100 ; I. Teitel and
Son, 119 NLRB 910 ; American Furniture Co, Inc, 118 NLRB 1139 ; Unon Furmiure Co.,

Inec., 118 NLRB 1148 ; cf. General Electric Co —Apparatus Service Shop, 119 NLRB 1821,
where no violation was found.
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courage organizational activities;* wage increases at a time when the
employees’ representative requested recognition;® soliciting em-
ployees to resign from their union,® or sponsoring decertification ac-
tivities; ” inducing abandonment of strikes;® and seeking to influence
employees to repudiate union representation in a Board election.?
Other forms of interference included making contracts with individ-
ual employees on the day of a Board election,® and the extension of
a union-security contract to a newly acquired plant without affording
the employees there an opportunity to express their free choice of a
bargaining representative,* and contractual recognition of one of
several unions claiming representation rights at a time when a “real
question concerning representation” was unresolved;!? as well as
surveillance—actual or threatened—of employees’ organizational ac-
tivities, and polling of employees as to their union or nonunion pref-
erence.”* In one case, the employer was held to have violated section
8 (a) (1) by attempting to induce a prospective witness under sub-
pena in a Board proceeding to give false testimony or not to testify
at all.1s

Other types of interference, noted below, with which the Board
had to deal and which required restatement of established principles
and their application to novel situations, included interrogation of
employees concerning their organizational activities and leanings,
prohibitions against union activities on company time or premises,
and a refusal to furnish a disecriminatee’s work record.

4+ Accusing union adherents of ‘‘going Communist,” although opprobrious, was held
protected by sec 8 (c¢) since 1t was not a threat of reprisal or promise of benefit Traders
0il Co. of Houston, supra

5 Joshwn Dry Goods Co , 118 NLRB 555

§ Investment Burlding Cafeteria, 120 NLRB No. 2; Joshin Dry Goods Co, supra

7 Birmangham Publishing Co , 118 NLRB 1380

81, Taitel and Son, supra. Cf Fleetwood Trailer Co, Inc., 118 NLRB 1355, where an un-
lawful threat to discharge strikers was held not to justify issuance of a cease and desist
order because the coercive effect of the threat had been dispelled by the employer’s prompt
and public repudiation

® Traders Ol Co of Houston, 119 NLRB 746 But see Hicks-Hayward Co., 118 NLRB
695, where preelection antiumon meetings were held not to have violated sec 8 (a) (1),
the Board'again making clear that the test 18 not necessarily the same in determining
whether employer conduct prevents a free election or whether it violates rights guaranteed
by sec 7.

1 Traders Oil Co. of Houston, supi a.

1 IThwmots Malleable Iron Co and Appleton Electric Oo., 120 NLRB No. 68.

2 Novak Loggng Co, 119 NLRB 1573, Scherrer and Davisson Logging Co, 119 NLRB
1587, reaffirming the Board’s Midwest Piping doctrine (63 NLRB 1060)

B Unated Fireworks Mfg Co, Inc., 118 NLRB 883, The R. C. Mahon Co, 118
NLRB 1537, Edmont Manufacturing Co, 120 NLRB No 80; M:id-South Manufacturing
Co, Inc, 120 NLRB No. 39. Cf. Howard Aero, Inc., 119 NLRB 1531, where the invited
presence at a umon meeting of supervisors, themselves eligible to membership, was found
not to have constituted prohibited surveillance.

14 Venango Plastics, Inc, 119 NLRB 1318

15 Oregon Teamsters’ Security Plan Office et al ,119 NLRB 207.
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a. Interrogation

Regarding the interrogating of employees as to their union ac-
tivities, the Board reiterated during the past year that such interroga-
tion is not unlawful per se,'® but that, as held in Blue Flash Express,
Ine.,”" its legality depends upon “whether, under all the circumstances,
the interrogation reasonably tends to restrain or interfere with the
employees in the exercise of rights guaranteed by the Act.”®* In the
American Furniture case, a majority of the Board held that under the
Blue Flash test the interrogation involved was unlawful. It was
pointed out that in Blue Flash the interrogation had a legitimate pur-
pose, was accompanied by assurances against reprisals, and occurred
in an atmosphere free from hostility to unions. Here, on the other
hand, employees were questioned concerning their grievances and
gripes in order to make changes in working conditions intended to dis-
courage unionization and to influence the employees’ votes in the
impending Board election. Thus, the majority noted, the interroga-
tion here did not stand alone but occurred in a context of, and was in
fact an integral part of, another unfair labor practice. The Blue
Flash rule, the majority stated, “was not intended to license or im-
munize the use of interrogation as an integral part of an unlawful
campaign to defeat a union, simply because the interrogation, if con-
sidered in isolation separate from such a campaign, would not be
found independently coercive.”

Again applying the Blue Flash test, the Board held in another
case * that each of 7 instances of interrogation of employees, inter-
viewed individually as to their union activities and sympathies, vio-
lated section 8 (a) (1) because 2 of the employees were threatened
with reprisals while interviewed, 1 employee was diseriminatorily
discharged, and the employer concurrently committed other unfair
labor practices.

b. Prohibitions Against Union Activities

Prohibitions against organizational activities, such as union solici-
tation or discussion, and distribution of union literature, were again
held violative of the noninterference mandate of section 8 (a) (1)
where it was found that they were promulgated or invoked, not for
legitimate considerations of plant efficiency, order, or safety, but for
the manifest purpose of impeding the employees’ exercise of their

18 American Furmture Co., Inc., 118 NLRB 1139, Member Rodgers dissenting.
17109 NLRB 591, 593 (1954).

18 Mid-South Manufacturing Co., Inc.,, 120 NLRB No. 39.

19 See also Union Furniture Co., Inc.,, 118 NLRB 1148,

20 Mid-South Manufacturing Co., 120 NLRB No. 39.
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rights under the Act. Thus a violation of section 8 (a) (1) was found
where an employer announced a no-distribution rule, not by general
formal promulgation, but by calling it to the attention of certain em-
ployees who were about to distribute union literature.?* The prohibi-
tion here, made applicable both within and without the plant proper,
was held invalid because it was not intended to prevent litter in the
plant but to prevent organizing activities. 22

In another case, extension of a no-solicitation rule to apply to “rest
stops” of the company’s test drivers was held similarly invalid because
the employer had not shown that safety of operation required such a
rule.?? “The burden,” the Board stated, “rests upon an employer to
establish that safety conditions actually require an invasion of the
normal exercise by his employees of self-organizational rights during
nonworking time.”

(1) Strike Date Signs

Employees who had posted signs on their personal property—tool
boxes—advertising the date on which they had voted to strike were
held not required to remove them at the employer’s direction under
penalty of discipline.?* The Board here pointed out that—

The right of employees to wear union insignia at work has long been recognized
as a reasonable and legitimate form of union activity. Interference with such
activity 1s “presumptively invalid, in the absence of special circumstances”
which makes such interference “necessary in order to maintain production and
discipline.” [Footnotes citing authorities omitted.]

The strike date signs here, in the Board’s view, being unoffensive,
were unlike “Don’t be a scab” buttons which the court in the Cater-
pillar Tractor case?® considered inherently disruptive of discipline
and therefore subject to removal at the employer’s command.

c¢. Refusal To Furnish Employee’s Work Record to Prospective Employer

Section 8 (a) (1) was held to have been violated where an employer
refused to fill out an employment questionnaire requested by another
employer as a condition to hiring an employee the respondent had
discriminatorily discharged. In order to remedy the violation, the
Board directed the respondent employer generally to cease and desist
from refusing to furnish work records of employees because of their
participation in activities protected by section 7 of the act. Affirma-
tively, the respondent was directed to forward the questionnaire on

21 Commercial Controls Corp , 118 NLRB 1344.

22 See also United Fureworks Mfg. Co., Inc., 118 NLRB 883.

2 Armstrong Twe and Rubber Co, Test Fleet Branch, 119 NLRB 382

24 Murphy Diesel Co.,, 120 NLRB No. 120.

% Caterpillar Tractor Co. v. N. L R. B, 230 F. 2d 857 (C. A. 7).
%I E Schooley, Inc, 119 NLRB 1212.
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behalf of the complaining discriminatee and to reimburse him for any
loss of pay resulting from the failure to furnish the requested work
record.

2. Employer Domination or Support of Employee Organizations

Section 8 (a) (2) makes it unlawful for an employer “to dominate
or interfere with the formation or administration of any labor organi-
zation or contribute financial or other support to it.” The section pro-
vides, however, that an employer may permit employees to confer with
him during working hours without loss of pay.

a. Domination of Labor Organization

A labor organization is considered dominated within the meaning
of section 8 (a) (2) if the employer has interfered with its formation
and has assisted and supported its administration to such an extent
that the organization must be regarded as the employer’s own creation
rather than the true bargaining representative of the employees.
Domination in this sense was found during the past year in a case
where a—

“Committee” was formed by the Respondent shortly after the advent of the
Union ; the number of employees to serve thercon and the manner of their selec-
tion was decided upon by the Respondent; the time, date, and place of meetings
were fixed by the Respondent; employees who served thereon were paid for
attending meetings with the Respondent; the meetings were chaired by Re-
spondent officials ; and grievances, wages, and conditions of employment affecting
employees generally were discussed at the meetings.®

In another case, a trial examiner’s finding of unlawful domination
was held supported by evidence which showed that: The employer
instigated the formation of the company union involved and asked
for employee support at a scheduled election for which another union
had -petitioned; during the interval between the inconclusive first
election and the second election directed by the Board, the employer,
while prohibiting union activities, solicited dues and members for the
favored union and used coercive measures to bring about a majority
vote in its favor in the second election ; and upon the company union’s
election the employer continued to urge that it be supported and that
all outside union efforts be resisted.

b. Assistance and Support

The cases in which employers were found to have assisted or sup-
ported Iabor organizations involved numerous instances of illegal
union-security and hiring arrangements insuring membership in

21 Pacemaker Corp , 120 NLRB No 133

B 0. F Srekely £ Associates, Inc.,, 118 NLRB 1125, see also Mardril, Inc, 119 NLRB
1174.



N

60  Twenty-third Annual Report of the National Labor Relations Board

favored unions. These included: Union-security agreements with
unions which did not have majority status among the employees
covered ; * a union-security agreement which provided for only 6 days’
grace instead of the statutory 30 days within which employees may be
required to join the union;?® referral of job applicants for clearance
by the favored union;? extension of a favored incumbent’s union-
security agreement to a new plant without affording the employees
there an opportunity to express their free choice of a bargaining repre-
sentative; *? preferred seniority for members of the union;® and
delegation of settlement of seniority controversies to a joint employer-
union board on which the union had a majority.*

In the Oregon Teamsters case,™ where the Board assumed juris-
diction over certain labor organizations as employers of their own
employees in accordance with the Supreme Court’s remand,* the re-
spondent unions were found to have violated section 8 (a) (2) by
discouraging their employees from joining a union which sought to
represent them, and by soliciting their membership in one of their
affiliates. The latter union itself was found to have solicited members
among its own employees.

(1) Midwest Piping Doctrine Reaffirmed

The Board during fiscal 1958 expressed its adherence to the Méd-
west Piping * rule that—

an employer faced with conflicting claims of two or more rival unions which
give rise to a real question concerning representation may not recognize or
enter into a contract with one of these unions until its right to be recognized
has finally been determined under the special procedures provided in the Act.®

A question of representation exists for the purpose of the rule
whether or not a petition is actually pending before the Board.®

The rule as thus restated was held violated in the Novak Logging
case. The employer here granted exclusive recognition to a union

2 Maz Factor & Co.,, 118 NLRB 808 ; Bryan Manufacturing Co., 119 NLRB 502, Morse
Brothers et al., 118 NLRB 1312

3 I'mperial Ware Co , Inc., 118 NLRB 775.

31 The Englander Co , Inc., 118 NLRB 707.

32 Ithnois Malleable Iron Co. and Appleton Electric Co., 120 NLRB No. 68.

33 The Wheland Co, 120 NLRB No. 105.

* Gibbs Corp., 120 NLRB No 149,

In Morton Salt Co., 119 NLRB 1402, the Board dismissed a complaint alleging that the
employer unlawfully assisted a union when 1t failed to honor revocation by employees of
their checkoff authorizations Noting that the question involved was whether the revo-
cations were timely under the applicable collective-bargaining agreement, the Board again
made clear that it is not its function under the act to police collective-bargaining agree-
ments by attempting to resolve disputes over their terms, particularly where, as here, the
respondent acted reasonably and in good faith

% Oregon Teamsters’ Security Plan Office, et al., 119 NLRB 207.

% Office Employees International Union (Oregon Teamsters) v. N. L. R B., 353 U §
313 ; Twenty-second Annual Report, pp. 114-115.

7 See Midwest Piping & Supply Co., Inc., 63 NLRB 1060, and William Penn Broadcasting
Co, 93 NLRB 1104.

38 Novak Loggwng Co., 119 NLRB 1573,

3 I'bid.
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and entered into a contract with it, although another union which had
represented the employees had an operative bargaining agreement.
The incumbent union manifested its continuing representation claim
in current, strike-supported bargaining negotiations.* The Board
held that under these circumstances the employer could not take it
upon himself to determine on the basis of authorization cards which
of the contending unions was the employees’ statutory representative.
It was again made clear that where an employer is faced with con-
flicting representation claims a majority card-showing by one of the
rival unions does not impose on the employer an obligation to bar-
gain, and the question of representation which exists under such
circumstances can be determined only by the Board.**

c. Remedies in Section 8 (a) (2) Cases

In remedying section 8 (a) (2) violations, the Board has continued
to differentiate between domination and lesser forms of interference
with labor organizations. In the case of employer domination of a
labor organization the Board directs that the dominated organization
be completely disestablished,*? the reason being that such an organ-
ization is inherently incapable of ever fairly representing employees.*®

The normal remedy in assistance and support cases, on the other
hand, is to require the employer to cease recognizing the assisted
union and giving effect to any contracts with it until the effects of
the employer’s unfair labor practices have been dissipated. To this
end, the Board in the past has prohibited recognition of assisted
unions ‘“unless and until . . . certified . . . by the Board.”* 1In
view of the remedial situation arising where an assisted union is not
in compliance with the filing requirements of the act and is therefore
not eligible for a section 9 certification, the Board, as noted more
fully below,* has revised its formula and now directs in all assistance
cases that the employer cease dealing with the assisted union “unless
and until [it] shall have demonstrated its exclusive majority repre-
sentative status pursuant to a Board-conducted election.” ¢

# The Board pointed out that the incumbent union’s strike, rather than indicating
abandonment of the union’s representative status, was evidence of the continuation of the
union’s claim. '

41 See also The Wheland Co., 120 NLRB No. 105, where the same principles were applied.

20. B. Szekely & Associates, Inc., 118 NLRB 1125; Mardril, Inc.,, 119 NLRB 1174;
Pacemaker Corp., 120 NLRB No. 133.

#8ee N. L R B. v. District 50, United Mine Workers of America (Bowman Transpor-
tation, Inc.), 355 U. 8 453, discussed at pp. 110-111, infra

# See, for instance, Bryen Manufacturing Co., 119 NLRB 502; Maz Factor & Co., 118
NLRB 808 ; Imperial Wire Co., Inc., 118 NLRB T75.

4 See unfra, p. 62-63

4 Bowman Transportation, Inc, 120 NLRB No. 154, further discussed below. See also
Dime Bedding Manufacturing Co., 121 NLRB No. 20 (July 28, 1958). In adopting the
new formula, the Board pointed out that in the case of a complying union its effect was
the same as that of the old formula because certification of a winning complying union
follows automatically upon its election. See Bowman Transportation, Inc, supra.
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In the Oregon Teamsters case,”” withholding of recognition absent a
prior Board election was held not an appropriate remedy insofar as
applied to the respondent union-employer which was found to have
violated section 8 (a) (2) by soliciting members among its own
employees and employees of other closely allied respondents. Bar-
ring representation by this union of its own employees and those of
its allied organizations at any time in the future, the Board pointed
out that the union clearly was neither competent to bargain with itself
on behalf of its own employees, nor qualified to bargain effectively for
employees of its allies.

In addition to requiring an employer who has unlawfully assisted
a labor organization to cease recognizing it and to give effect to its
contracts, the Board also directs that dues unlawfully withheld from
employees’ earnings on behalf of the assisted union be reimbursed.

(1) Remedial Elections in Case of Assistance to Non.cémplying Union

" In the Bowman Transportation casej® where the employer was
found to have unlawfully assisted a labor organization, the Board
originally issued the usual order conditioning further recognition of
the union on certification. The union, having elected not to comply
with the filing requirements of section 9 (f), (g), and (h), was not
eligible for certification. The Court of Appeals for the District of
Columbia reviewed and modified the order;® but the Supreme Court
remanded the case to the Board with instructions to reshape the order
so as to take into account the assisted union’s noncompliance and
consequent inability to achieve Board certification.’® Pointing out
that noncompliance with section 9 (f), (g), and (h) does not deprive
a union of the right to represent employees as exclusive bargaining
agent, the Supreme Court held that a noncomplying union which
has received employer assistance is entitled, at an appropriate time,
to demonstrate its lawful majority status among the employer’s em-
ployees in an election held either by the Board outside the scope of
section 9 (c) of the act, or by another Federal or State agency.

In carrying out the Supreme Court’s mandate, the Board decided
to conduct a remedial election in the present case, as well as in any
future case involving employer assistance of a noncomplying union,
and to condition future recognition of the assisted union on the out-
come of the election. 52 The Board accordingly announced that—

47 Oregon Teamsters’ Security Plan Office et al., 119 NLRB 207.

8 Coast Aluminum Co., 120 NLRB No. 173.

49 Bowman Transportation, Inc., 112 NLRB 387; 113 NLRB 786.

% District 50, United Mwne Workers of America (Bowman Transportation, Inc.) V.
N L R. B., 237 F. 2d 585.

1N L. R. B. v District 50, United Mine Workers of America (Bowman Transportation.
Ine), 355 U. § 453 The decisions of the courts are more fully discussed at pp. 110-111 of
this report

52 Bowman Transportation, Inc, 120 NLRB No. 154.
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1n this as well as in all future Section 8 (a) (2) assistance cases involving
noncomplying unions, the Board shall, after the appropriate posting period has
elapsed and the Board is satisfied that a free and untrammeled election can
be held, afford such unions an opportunity to demonstrate in a Board election
held outside the scope of Section 9 (c) that the employees involved desire to
be represented by those unions. In all such cases, the parties will be accorded
a hearing to develop unit and related contentions. The Board’s Rules and
Regulations governing the conduct of hearings and elections under Section
9 (¢) shall be applicable to the election procedures conducted pursuant to
Section 10 (¢). After the election procedures have been concluded, the Board
will certify the arithmetical results to the parties. If the noncomplying unions
are successful in those elections, the offending employers may thereafter grant
exclusive recognition to them.
The Board further ruled that where a remedial election under section
10 (¢) is directed at a time when a section 9 (c) representation pro-
ceeding involving the same employees is pending, the two proceedings
shall be consolidated for “the dual purpose of resolving questions of
representation while at the same time establishing whether the effects
of unlawful assistance have been removed.” 5

In order to bring the remedial provisions in the Bowman decision
into harmony with the foregoing procedure, the Board amended its
order so as to prohibit the employer from dealing with the assisted
union— ’ .
unless and until the said labor organization shall have demonstrated its ex-
clusive majority representative status pursuant to a Board-conducted election
among the Respondent’s employees. *

3. Discrimination Against Employees

Section 8 (a) (3) forbids an employer to discriminate against em-
ployees “in regard to hire or tenure of employment or any term or con-
dition of employment to encourage or discourage membership in any
labor organization.” However, the “union security” proviso to this
section permits an employer to make an agreement with a labor organ-
ization requiring that the employees join the union within 30 days and
maintain union membership as a condition of continued employment.

a. Discrimination for Protected Activities

To support a finding that section 8 (a) (3) has been violated, the
record in the case must show that the complaining employees were
in fact discriminated against because of activities protected by sec-

5 In the present case, the sec. 10 (¢) proceeding was consolidated with pending repre-
gsentation proceedings involving the employees of the respondent employer, with permission
to the assisted union to intervene and to appear on the ballot if an election 1s directed
Provision was made for certification of any of the petitioning unions 1f successful in the
election, and for certification of the arithmetical result only 1f the assisted intervenor
should win the election.

5t The Board provided that the same remedial language was to be used in all sec. 8 (a)
(2) assistance cases, without regard to the compliance status of the assisted union
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tion 7 of the act and that the discrimination tended to encourage or
discourage union membership.”® Section 7 of the act protects the right
of employees to organize for collective-bargaining purposes, and to
engage “in other concerted activities for the purpose of collective bar-
gaining or other mutual aid or protection.” The section likewise
protects the employees’ right to refrain from any or all such activities,
except where subject to a valid union-security agreement.

In order to be protected against discrimination, employees who en-
gage in the activities contemplated by section 7 must have a lawful
objective and must carry on their activities in a lawful manner. But,
as held again by the Board during the past year,’® the fact that an
employer disciplined employees in a good-faith, but mistaken, belief
that they engaged in serious misconduct in connection with otherwise
protected activities does not relieve the employer of liability under
section 8 (a) (3).%7

The question whether the protection of section 7 applied arose in
one case where employees advertised an impending lawful strike by
posting strike-date signs on their toolboxes % in the plant. The Board
held that the employees’ action was protected and that the employer
could not lawfully demand that the signs be removed from the em-
ployees’ personal property. The strike-date signs, the Board pointed
out, were completely inoffensive, were not calculated to defame or insult
other employees, and did not tend to interfere with production or
discipline. Thus, the Board noted, they were unlike the “Don’t be a
scab” buttons in the Caterpillar Tractor case™ There the employer
was held justified in requiring removal of the buttons because of the
inherently disruptive influence of the word “scab.”

b. Forms of Discrimination

Section 8 (a) (3) forbids any discrimination in employment which
tends “to encourage or discourage membership in any labor organiza-
tion.” As heretofore, the greater part of the cases under this section
presented chiefly questions as to whether the complaints alleging un-
lawful discrimination were supported by sufficient credible evidence
and required the issuance of the usual orders to remedy such recurring
violations as discriminatory discharges, layoffs, transfers, or refusals
to hire. The cases which presented other problems arising from the

% In order to establish unlawful motivation, it must appear that the employer knew
about the discriminatee’s union activities. However, such knowledge on the part of the
employer—which may be inferred from the surrounding circumstances—is not conclusive
of the issue of the employer’s motive, particularly where there was good cause for dis-
ciplinary action Howard Aero, Inc, 119 NLRB 1531.

5 Hill & Hill Truck Line, Inc, 120 NLRB No. 21.

5 Compare the contrary view expressed in Rubin Bros Footwear, Inc,et al. v. N. L. R. B.,
203 F. 2d 486 (C. A. 5).

58 Murphy Diesel Co., 120 NLRB No. 120 .-

5 Caterpillar Tractor Co. v. N. L. R B., 280 F. 2d 357 (C. A. 7).
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nature of the discrimination involved, and pertaining to the appro-
priate remedial relief, are discussed below.

(1) Disparate Treatment of Represented Employees

In one case, the employer was charged with having unlawfully dis-
continued bonus payments to the employees in a bargaining unit, while
continuing to give the bonus to unrepresented employees.®® The record
showed that the employer’s action was not intended to penalize union
employees, but was designed to minimize the substantial pay differen-
tial between his represented and unrepresented employees. Dismiss-
ing the complaint, the Board rejected the trial examiner’s conclusion
that, regardless of the legitimate reasons for the disparity in bonus
payments, the employer’s action inherently discouraged union mem-
bership within the meaning of the Supreme Court’s decision in the
Radio Officers’ ** case, and, therefore, violated section 8 (a) (3). That
case involved unequal pay for like work to employees in a bargaining
unit, the amount received by each employee depending upon his mem-
bership status, or lack of such status, in the common exclusive bargain-
ing agent. The Supreme Court held that the disparate treatment
necessarily encouraged union membership, and that the employer
could be held liable under section 8 (a) (3) without independent evi-
dence of unlawful intent because the encouragement of union member-
ship was a foreseeable consequence. The Board in the Anheuser-
Busch 2 case took the view—which it reaffirmed here—that the Zadio
Officers’ rule does not apply where represented employees are treated
differently from unrepresented employees. The Board therefore held
that, absent independent evidence that the unequal treatment here
was intended to discourage union membership, the employer could not
be found to have violated section 8 (a) (3). That there was, in fact,
no such intent, according to the Board, was indicated by the absence of
union hostility, and the employer’s established concern over the exist-
ence of a wide differential in the earnings of the two groups of em-
ployees, as well as the employer’s reasonable belief that both employees
and unions were aware of the employer’s position that bonus payments
were a matter within its exclusive prerogative. The Board also
pointed out that its conclusion was in accord with the holding of the
courts in two cases ® that the employers there did not violate section
8 (a) (3) when they continued certain benefits for unrepresented

8 Speidel Corp., 120 NLRB No 97 ,

6t The Radwo Officers’ Union of the Commercial Telegraphers’ Umon, AFL v. N, L. R. B.;
N. L. R. B. v. International Brotherhood of Teamasters, etc., et al y Gaynor News Co.,
Inc.v.N. L. R. B., 347 U. 8. 17 (1954).

% Anheuser-Buach, Inc., 112 NLRB 686 (1955).

@N. L. R. B. v. Nash-Finch, 211 F. 24 622 (C. A. 8 (1954)), setting aside 103 NLRB

1695 ; Intermountain Equipment Co. v N. L. R. B.,, 239 F. 2d 480 (C. A. 9 (1956)),
setting aside 114 NLRB 1371.
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employees while withholding them from other employees after they
became organized and became subject to a collective-bargaining agree-
ment which did not provide for the particular employment benefits.

(2) Plant Removal

In several cases during fiscal 1958, the employers were found to have
violated section 8 (a) (3) by shutting down and removing operations
for the purpose of discouraging union activities.** As pointed out in
the I'ndustrial Fabricating case,® a shutdown of operations, or their
removal to a distant location which results in loss of employment, can
be justified only where the action is taken solely for economic reasons
and not in an atmosphere of union animus on the part of the em-
ployer.® Here, the Board held, section 8 (a) (3) was violated because
the employer, who had long indicated its union hostility and had
organized subsidiary corporations to be utilized as an antiunion meas-
ure, finally shut down the plant involved and transferred the work to
a subsidiary not properly equipped to do the job.

In the Mahon case °" the Board similarly found that the employer
eliminated its plant-protection department, contracted the work out,
and terminated all plant-protection employees because of the latter’s
union activities and not for economic reasons. The employer’s unlaw-
ful motive was held indicated both by concurrent unfair labor prac-
tices, such as unlawful interrogation, surveillance, and layoffs of em-
ployees, and by the circumstances attending the contracting of the
work in question. In Bermuda HKnitwear, the transfer of the em-
ployer’s shipping department to a new location was found to have
been but a pretext for the unlawfully motivated discharges of shipping
employees.

(a) Remedy for unlawful removal of operations

In the Mahon case a majority of the Board held that, in order to
remedy the discrimination resulting from the contracting out of the
employer’s plant-protection work, it was necessary to require the em-
ployer to reopen its plant-protection department and to offer the dis-
charged employees immediate and full reinstatement with back pay.
In the view of the majority, the fact that the employer incurred con-
tractual obligations in committing an unfair labor practice was not
sufficient reason to withhold otherwise appropriate remedial relief.
The majority also noted that the present case was unlike earlier cases

% The R. C. Mahon Co, 118 NLRB 1537 ; Industrial Fabricating, Inc, 119 NLRB 162;
Bermuda Knitwear Corp., 120 NLRB No. 59; see also Sebastopol Apple Growers Unon,
118 NLRB 1181 (intermediate report).

& Supra.

® See N. L. R. B, v. Adkins Transfer Co., 226 F. 2d 324 (C. A. 6 (1955)), and Mount

Hope Finigshwng Co.v.N L R B., 211 F. 2d 365 (C A. 4 (1954)).
e Supra.
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where resumption of abandoned operations was not required in that
here no unwanted or unneeded operation was involved. The majority
pointed out that plant-protection services were still required and were
still being performed at the plant.

In the Industrial Fabricating and Bermudae Knitwear cases where
operations, rather than being abandoned, were transferred to distant
locations, the Board ordered that the discriminatees be reinstated to
their former or substantially equivalent positions, be it at the former
location if operations are resumed there or at the new location. Offers
of employment at the new location were to be accompanied by offers to
pay expenses necessary in moving the employees, their families, and
household effects.

(3) Discriminatory Employment Practices

During fiscal 1958, a number of cases under section 8 (a) (3) again
involved discrimination against employees resulting from the em-
ployer’s acquiescence in union demands for the discriminatory treat-
ment of employees to whose employment the union objected, or from
the maintenance and enforcement of discriminatory agreements. ©

Thus, section 8 (a) (3) violations were found where employers
acceded to union demands for the denial of employment to dissident
members,*” or for the discharge of employees with rival union affilia-
tions.” In the Florio case, the Board rejected the employer’s defense
that the clischarge was justified as a means of preventing anticipated
violence. The Board pointed out that the employer took no action
to prevent an assault upon the discharged employees, although it was
its “duty at least to take reasonable steps to resist any domination,
violent or peaceful, of its right to employ.”

In one case, an employer was held to have violated section 8 (a)
(3) first by submitting to a union’s demand to replace certain tem-
porary nonunion workers with union journeymen, and then by deny-
ing the applications of the temporary employees for apprentice posi-
tions in order to further comply with the union’s general desire that
only union journeymen be employed.™

Delegation by employers of employment functions to a union was
again held to constitute unlawful discrimination. Thus, a violation
of section 8 (a) (3) was found where an employer entrusted hiring
on a construction job to a supervisory master mechanic who was at
the same time a union agent obligated to hire only union members.™

8 The cases dealing with illegal hiring and referral arrangements between employers
and labor organizations are moie fully discussed in the chapter on union unfair labor
practices under sec 8 (b) (2). See pp. 83-86, below.

® 4. Cestone Co, 118 NLRB 669.

o J P, Florw & Co., Inc, 118 NLRB 753.

' The Kansas City Star Co, 119 NLRB 972
2 Booth & Flinn (Co., 120 NLRB No. 75.
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In another case,” section 8 (a) (3) was held violated by the dele-
gation of authority over the settlement of controversies over griev-
ances to a joint board on which the union was guaranteed a majority
of the board’s members. Citing its earlier decision in the Pacific
Intermountain case,” the Board reiterated that the mere existence
of such a clause, apart from its enforcement, is unlawful.”

Regarding hiring-hall arrangements, the Board again made it clear
in one case ™ that it is a violation of section 8 (a) (3) for an em-
ployer to enter into and maintain an agreement with a union in which
he surrenders to the union his normal hiring authority, and under
which employment is conditioned on union approval without any
voice on the part of the employer in the selection of employees.” It
may reasonably be inferred, the Board held, that a union to which an
employer has so delegated hiring powers will exercise its power with
a view to securing compliance with membership obligations and union
rules. Use of the employment power for this purpose is prohibited
by section 8 (a) (3) except to compel payment of dues and Initiation
fees under a valid union-shop agreement.

On the other hand, as more fully discussed below,”® the Board in
the M ountain Pacific case ™ also expressed the view that the act does
not outlaw all union hiring halls with their attendant benefits to both
employees and employers, and that a hiring arrangement may be
lawful if it does not confer on the union unfettered control over hir-
ing and is nondiscriminatory on its face.®

In one case, the Board was again confronted with the question
whether an employer violates section 8 (a) (3) if he accedes to a
union’s demand to cause another employer, with whom he has business
relations, to discharge nonmember employees.®* In this case, the em-
ployer—a general contractor who was bound by a master agreement

™ G1bbs Corp., 120 NLRE No 149

% Pacific Intermountain Express Co., 107 NLRB 837,

B Cf St. Johnsbury Truckwng Co, Inc, 120 NLRB No 85, where the Board sustained the
trial examiner’s conclusion that the Pacific Intermountain rule did not apply to a contract
clause requiring the employer to ‘‘compile a seniority list from [its] regular payroll
records, subject to the approval of the Union.”

8 Mountan Pacific Chapter of the Associated General Contractors, Inc., et al., 119
NLRB 883.

7 The Board considered it immaterial that the agreement here limited the union’s
exclusive control to a 48-hour period after the employer’s request for the referral of
workmen

78 See the chapter on union unfair labor practices under sec 8 (b) (2), wnfra, pp. 85-86.

7 Supra, footnote T6.

% See p. 86, below, for specific'provisions the Board considers necessary for a
finding that a hiring-hall agreement is nondiscriminatory

81 Northern California Chapter, The Associated General Contractors of America, 119
NLRB 1028. Cf The Great Atlantic & Pacific Tea Co (Local 294, International Brother-
hood of Teamsters, etc ), 116 NLRB 943, and United Association of Journeymen and

Apprentices of the Plumbing and Pipefitting Industry, ete. (Frick Co. et al.), 116 NLRB
119, Twenty-second Annual Report, pp. 85-86.
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with the respondent union—had subcontracted certain work to an
engineering firm whose employees were contractually represented by
another union. When the respondent union struck, because employ-
ment of the subcontractor was “contrary to and in violation of” the
master agreement, the general contractor brought about the termina-
tion of the subcontractor’s employees on the project. A majority of
the Board #2 held that the general contractor’s action was discrimi-
natory within the meaning of section 8 (a) (3), and that the respond-
ent union, having caused the discrimination, violated section 8 (b)
(2). According to the majority, the policies of the act do not require
that legal responsibility for discrimination be dependent upon the
existence of an employer-employee relationship. The 4 & P and Frick
00.%® cases were therefore overruled, the majority’s main opinion
stating:

As we see it, the question of legal responsibility for such discrimination does
not, and cannot be made to, depend upon whether an employer has, by reason of '
his business relationship with another employer, such “contractual control” over
the employees involved as to render them his own, for all practical purposes. To
us, the relevant questions are whether an employer had the power to effectuate
the removal of employees, whether he proceeded to do so, and thus, as a result,

whether he thereby caused a discrimination with respect to their tenure of em-
ployment because of their union activities or lack thereof.

The opinion further states:

It is sufficient for a finding of a violation of Section 8 (a) (3) and (1) that an
employer, who meets the Act’s definition of an employer, has accomplished an act
which results in a discrimination with respect to “tenure of employment” of
employees who meet the Act’s definition of employees. It is the discrimination
that encourages or discourages union membership that is of primary concern
for determining the issue and not the specific relationship between the discrimi-
nating “employer” and the discriminated against “employees.” It is sufficient
that the discriminatee be a member of the working class in general and that the
“employer” be any employer who has any interest, direct or indirect, in the
conditions of employment of the discriminatee or has any control, direct or in-
direct, over the terms of his employment.

However, in the view of three members of the Board,** the general
contractor did not also violate section 8 (a) (3) by “executing, main-
taining, and enforcing” the master agreement which included a sub-
contractor clause requiring the general contractor to do business only
with subcontractors whose employees become members of the con-
tracting union.

82 Members Rodgers, Bean, and Jenkins

8 The Great Atlantic & Pacific Tea Co. (Local 294, International Brotherhood of
Teamsters, etc.), 116 NLRB 943, and United Assocration of Journeymen and Apprentices
of the Plumbwng and Pwefitting Industry, etc. (Frick Co. et al.), 116 NLRB 119, see

footnote 81, above.
8 Chairman Leedom and Members Murdock and Bean

491249—59——6
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(4) Discrimination Under Union-Security. Agreements

In order for an employer to be protected in the execution and main-
tenance or the enforcement of a union-security agreement, the agree-
ment must conform to the limitations of the union-security proviso to
section 8 (a) (3) and it must be enforced in a lawful manner.

(a) Execution, maintenance, and enforcement of illegal agreements

A union-security agreement with a labor organization not properly
qualified is invalid. Thus, an employer was held to have violated
section 8 (a) (3) by entering into a union-shop contract with a union
whose lack of majority status had been established shortly before in
a Board election and which did not claim to represent a majority of
the employees covered by the agreement.®® Section 8 (a) (3) was
held similarly violated by an employer who executed a like contract
before any employees in the category covered by the contract had
been hired.** And in another case,*” the Board held that the re-
spondent employer violated the act by the continued maintenance of
a union-security agreement executed at a time when the contracting
union did not have majority status® and by the later execution of
a renewal agreement which continued the illegal provisions in effect.

Execution and maintenance of a union-security agreement with a
union to which the employer has given assistance, and which therefore
is not the employees’ bona fide majority representative, also violates
section 8 (a) (8).%°

The proviso to section 8 (a) (8) further provides that an employer
can validly enter into a union-security agreement only with a union
which is in compliance with the filing and affidavit requirements of
section 9 (f), (g), and (h) at the time the agreement is made. But,
as held by the Board in one case, the act does not require compliance
during every day the contract is in existence as a prerequisite to its
continuing validity; nor does it require that the contracting union
be in compliance at the time when the initially valid contract is en-
forced.”® In the same case, the Board also held that the union-security
provisions of the contract here were not invalidated by the fact that
the contract had been made retroactive to a date when the parties’

8% Max Factor & Co, 118 NLRB 808.

8 Foundation Co, 120 NLRB No. 191.

3 Bryan Manufacturing Co., 119 NLRB 502

% The execution of the contract occurred more than 6 months before the filing of the
charges in this case and, under sec. 10 (b) of the act, could not be held to be an unfair
labor practice. However, the Board took the view that it was not precluded from
determining that the contract was illegal in its inception and that the later maintenance of
the contract therefore constituted a violation of the act The question 18 now pending before
the Court of Appeals for the District of Columbia on a petition for review of the Board’s
order filed by the contracting union which was also a respondent in the case.

8 The Englander Co , Inc.,, 118 NLRB 707.
® Natwonal Lead Co , Titanium Division, 118 NLRB 1240.
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earlier contract expired, and on which date the contracting union was
temporarily out of compliance. The Board noted that the union was
in compliance when the new contract was made, and that no attempt
was made to enforce the union-security clause retroactively.

A union-security agreement to conform with section 8 (a) (8) must
afford nonunion employees 30 days within which to join the union.
The execution and maintenance of union-security provisions which
fail to grant employees the full 30-day grace period is therefore viola-
tiveof the act.*

(b) Illegal enforcement of valid union-security provisions

Employees who are subject to valid union-security obligations may
be discriminated against by their employer only if the contracting
union requests such discrimination because of nonpayment of the
union’s uniform dues or initiation fees. Compliance by an employer
with such a request 1s lawful under section 8 (a) (3).2 But an em-
ployer who had reasonable cause to believe that a request for the
discharge of a dues-delinquent employee was inequitable was held to
have violated section 8 (a) (3) by nevertheless honoring the request.”
The employer had information that the union which requested the dis-
charge had extended the time within which the employee could pay
his dues, that this extension was peremptorily revoked, and that the
union then demanded immediate payment. This information, in the
Board’s view, was insufficient to justify the employer in believing that
he could lawfully accede to the union’s request.

4. Refusal To Bargain in Good Faith

Section 8 (a) (5) makes it an unfair labor practice for an employer
to refuse to bargain in good faith about wages, hours, and other
conditions of employment with the representative selected by a
majority of the employees in an appropriate unit. The duty to bar-
gain arises when the employees’ majority representative °* requests the
employer to recognize it and to negotiate about matters which are
subject to bargaining under the act.

a. Representative’s Majority Status

The majority status of a bargaining representative which has been
certified by the Board in a proceeding under section 9 (c) of the act

1 I'mperial Wure Co , Inc,, 118 NLRB 775.

92 See, for instance, National Lead Co., supra

3 Pacific Transport Lines, Inc, 119 NLRB 1505,

o4 “The term ‘representatives’ includes any individual or labor orgamzation” See. 2
(4) of the act. The term ‘“labor organization,” as defined in sec 2 (5), includes any
organization in which employees participate and which exists, at least in part, for the
purpose of bargaining collectively with employers on behalf of employees.
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is presumed to continue for at least a year. During this period the
employer must bargain with the representative upon request except in
unusual circumstances.’®

A similar presumption of continuing majority status applies where
a bargaining agent without a Board certification has been granted
exclusive recognition by an employer in a contract. The Board during
fiscal 1958 reaffirmed the rule that the existence of such a contract
obligates the employer to bargain with the representative for the
period during which the contract is a bar to a redetermination of its
bargaining status.®® It was pointed out that where an employer
grants exclusive recognition to a union the Board presumes that the
employer acted lawfully and that the union had majority status at the
time of the execution of its contract. Here, the Board held, no reason
appeared why the contract would not have been a bar to an election at
the time of the employer’s refusal to bargain, and the employers
failure to bargain was therefore unlawful.

An employer who is requested to bargain with a representative
which has not been certified or contractually recognized in the above
sense may require that the bargaining agent demonstrate its majority
status through a Board-conducted election. However, such proof
of majority status through a Board election must be required in good
faith. Thus, an employer’s refusal to recognize a union which offered
authorization cards in support of its majority claim was held viola-
tive of section 8 (a) (5) because the evidence showed that the em-
ployer’s insistence on a Board election was not motivated by a
good-faith doubt as to the union’s majority status but by a desire to
gain time in which to dissipate the union’s strength.”” In amnother
case, the employer’s contention that it insisted on an election because
of its doubt regarding the complaining union’s majority status was
rejected under similar circumstances. Here, it was shown that upon
receipt of the union’s bargamning request the employer attempted to
dissipate the union’s majority by discharging its known adherents,
and then requested that the union submit to a Board election.®

b. Representative’s Request To Bargain
P q g

The employer’s duty to bargain becomes operative upon a proper
request of the employees’” majority representative. As pointed out
again during the past year, “the request to bargain need not be worded
precisely so long as it is clear by implication that the request is for
bargaining.”* On the other hand, the representative’s request must

% Ray Brooks v N L. R B, 348 U 8. 96; Old Kwng Cole, Inc., 119 NLRB 837.

% Shamrock Dawry, Inc.,, 119 NLRB 998 The Board here cited its decision in Hezton
Furmture Co., 111 NLRB 342, For contract-bar rules, see supra, pp. 21-29

o I. Taitel & Son, 119 NLRB 910.

S E. V. Prentice Machmne Works, Inc, 120 NLRB No. 64.
% Cottage Bakers, 120 NLRB No 99.
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relate to an appropriate unit. If the unit proposed by the repre-
sentative in its request differs substantially from the unit the Board
finds appropriate in the section 8 (a) (5) proceeding,! no unlawful
refusal to bargain will be found: Thus, the Board dismissed re-
fusal-to-bargain charges based on the complaining union’s request
for a unit which was substantially larger than the appropriate unit
because of the improper inclusion of certain categories.? But the
Board pointed out again that variations between the proposed unit
and the appropriate unit which are only minor—rather than sub-
stantial as in the present case—do not justify a refusal to bargain.

c. Subjects for Bargaining

An employer must bargain with the majority representative of his
employees as to all matters pertaining to “rates of pay, wages, hours
of employment, or other conditions of employment.”® As to other
lawful matters, the employer, as the employees’ representative, is at
liberty to bargain or not to bargain.*

(1) Waiver

A refusal by an employer to bargain as to a particular subject
matter does not violate section 8 (a) (5) if the employees’ repre-
sentative has waived its right to bargain with respect to the par-
ticular subject. The waiver question arose during the past year in
a case where the employer discontinued bonus payments to certain
employees without discussing the matter with their representative.®
While again making clear that a waiver of bargaining rights will
not be readily inferred,® the Board held that here the union had

1The appropriateness of a unit request for sec. 8 (a) (5) purposes 1s governed by the
principles which the Board follows in determining bargaining units in representation
cases See chapter III, 6 of this report, and the corresponding chapters of earlier reports.

2 Joslwn Dry Qoods Co, 118 NLRB 555 The union here sought to represent the em-
ployer’s warehousemen and truckdrivers together with electrical appliance repairmen.

38Secs 8 (d) and 9 of the act See Industrial Fabricating, Inc, et al, 119 NLRB 162,
where sec. 8 (a) (5) was held to have been violated by an employer who transferred
operations to a new location without notice to the employees’ bargaining representative.
The discriminatory aspects of the shutdown and removal of operations in this case are
discussed at pp. 66-67, supra See also Frank I Sample, Jr, Inc, 118 NLRB 1496,
where the trial examiner found that the shortening of lunch hours was a bargainable
matter on which the employer could not deal directly with the employees

4'See the 'Supreme Court’s decision in N L R. B. v. Wooster Dwision of Borg-Warner
Corp, 356 U. § 842, discussed at pp. 104~106, infra See also Economy Stores, Inc., 120
NLRB No 1, where the employer was held not to have violated sec. 8 (a) (5) by insisting
on inclusion in the contract of a clause making the union liable for breach of contract.
Two of the four participating members held that the required clause was bargainable,
while the two remaining members held that there was no violation because the parties
had, in fact, treated the liability clause as bargainable.

5 Speidel Corp, 120 NLRB No. 97. Bonus payments to unrepresented employees were
continued by the employer However, as noted above (see pp. 66—66), the Board found
that the disparate treatment of represented employees was not unlawfully motivated and
did not constitute prohibited disecrimination within the meaning of sec. 8 (a) (3).

¢'See also Shamrock Dawy, Inc , 119 NLRB 998,
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clearly “bargained away” its interest in the matter of bonuses. It
was pointed out that during earlier contract negotiations the union
requested a “maintenance of privileges clause,” guaranteeing the con-
tinuance of precontract privileges to employees represented by the
union, and that the union abandoned its demand after the employer
rejected it because of the belief that the clause would include bonuses.
The Board further noted that, while negotiating the parties’ current
contract, the union renewed its demand for a “maintenance of privi-
leges” clause but made it clear that the clause was not to extend
to bonus payments. This conduct, in the Board’s view, indicated
clearly that the union acquiesced in the employer’s manifest position
that bonuses were a management prerogative. The unilateral dis-
continuance of bonus payments to employees in the bargaining unit,
according to the Board, was therefore not violative of the employer’s
bargaining duty under section 8 (a) (5).

d. Violation of Bargaining Duty

Section 8 (a) (5) is violated not only where an employer refuses
outright to bargain with the majority representative of his employees
on any matter within the contemplation of the act, but also where
he engages in conduct vis-a-vis the representative which is inconsist-
ent with the bargaining duty as defined in- section 8 (d), or where
he bargains only ostensibly but not with a good-faith intention to
arrive at an agreement. Whether or not an employer has bargained
in good faith is determined “by all the facts and circumstances of
a given case, by the entire pattern of conduct, and not by isolated

incidents.” 7
(1) Unilateral Action

The employer’s statutory bargaining obligation includes the duty
to notify the employees’ bargaining representative of any contem-
plated change in employment terms or conditions, in order to afford
the representative an opportunity to bargain with respect to the
proposed changes.®

In one case where this duty was held to have been violated, the
employer unilaterally substituted an “independent distributorship
plan” for its former system of distributing dairy products through
drivers of its own trucks.® The plan provided for the sale of milk
routes and trucks to the former drivers under individual contracts.
A majority of the three-member panel held that the union which
represented the drivers was entitled to notice of the employer’s pro-

7 Traders O Co of Houston, 119 NLRB 7486.

8See Shamrock Dawry, Inc , supra.
® Shamrock Dairy, Inc, supra.
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posed plan and to an opportunity to bargain with respect to the
execution of individual contracts.*

In another case the employer was held to have violated section
8 (a) (5) by entering into a contract with a local union, although
the local’s International, which was the exclusive bargaining repre-
sentative of the employees, had given instructions against execution
of an agreement with the local.'* The Board here rejected the trial
examiner’s finding that the making of the contract was but a techni-
cal violation of section 8 (a) (5) and did not warrant issuance of a
remedial order. According to the Board, the employer’s conduct,
being in disregard of the statutory representative, “was a violation
of the essential principle of collective bargaining”?? and therefore
called for the usual remedial order.

An employer who had resisted union demands for a wage increase,
holidays, or vacations was held to have violated section 8 (a) (5)
when, over the protest of the union’s negotiating committee, he called
in the employees individually to inform them that wage, holiday, and
vacation benefits had been granted.* The Board rejected the em-
ployer’s contention that its announcement to the negotiating committee
of its intention constituted “consultation” within the Supreme Court’s
Crompton-Highland Mills decision ** and prevented the subsequent
granting of concessions from being “unilateral” and unlawful. The
employer’s announcement and subsequent actions, the Board stated,
was “the very antithesis of the making of a proposal which might
form the basis for a . . . settlement of the matters at issue between the
parties.” The Board also rejected the further contention that the
granting of the concessions here was justified because an impasse had
been reached in negotiations. The Board pointed out that even if
there was an impasse, it was effectively broken by the employer’s
change of position as to the concessions which it refused in the
bargaining meetings with the union.

On the other hand, the Board in one case *® reaffirmed the rule *¢
that an employer does not demonstrate bad faith by unilaterally grant-
ing concessions equal to those offered to the bargaining agent during
negotiations and rejected by the representative after submitting the

10 Chairman Leedom held that the employer's action violated sec. 8 (a) (5) even though
the individual contracts changed the status of the employec drivers to that of independent
contractors. Member Murdock concurred in the finding of a violation but dissented from
the conclusion that the individual contracts altered the drivers’ employee status. Member
Bean was of the view that the complaining union’s majority status was not established
(see p T2, supra), and that, therefore, no unlawful refusal to bargain could be found.

1 John L Clemmey Co., Inc., 118 NLRB 599.

12 Medo Photo Supply Corp. v. N. L. R. B., 321 U. 8. 678.

13 Langlade Veneer Products Corp , 118 NLRB 985.

“¥N L.R B v.Crompton-Highland Mills, Inc., 337 U. S. 217.

B Economy Stores Inc, 120 NLRE No 1.

18 See Ixposition Cotton Mills Co, 76 NLRB 1289,
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proposal to the membership. The present case involved a unilateral
grant of a wage increase during a strike. Dismissing the section 8
(a) (5) complaint, the Board pointed out that before the strike the
parties had agreed on wage rates for the job classifications involved,
that the agreement was communicated to the employees before the
strike, and that the wage increases granted were either below or equal
to the job rates on which agreement had been reached.

(2) Refusal To, Furnish Information

Cases involving refusals by employers to furnish information re-
quested by employee representatives for collective-bargaining pur-
poses continue to come before the Board.

(a) Wage information

In one case, the employer was held to have unlawfully refused to
honor the complaining union’s request (1) for certain time studies and
job evaluation data relative to the classification of a new job, and (2)
for similar wage information used to set incentive rates and to classify
and evaluate jobs in the bargaining unit.** Contrary to the employer’s
position that it was not obligated to supply the requested information,
the Board pointed out that, under well-established precedent, the
union was entitled to the requested time studies and job evaluation
data because they were directly related to the setting of wage rates in
the employer’s plant. It was again made clear that the union’s right
to the information was not dependent on whether it was needed in con-
nection with the processing of a particular grievance, or on whether
the employer used the information to substantiate its bargaining posi-
tion as to wage rates. The Board also reiterated that it is the em-
ployer’s duty to furnish information which is necessary to the
bargaining agent’s “intelligent representation of the employees in the
appropriate unit.” Here, the Board observed, the union, without the
requested information, “could not compare jobs and so determine
whether a particular grievance had merit and should be proc-
essed. Nor could the union review Respondent’s wage system for
purposes of future wage negotiations or for purposes of contract
administration.” ¢
- A refusal of several members of an employer group to furnish indi-
vidual employment data to an international union’s regional negotiat-

¥ J. I. Case Co. (Rock Island, Il ), 118 NLRB 520, enforced 253 F. 24 149 (C. A. T),
mfra, p. 116 R

18 The Board here also rejected the employer’s contention that the union requested the
information for the purpose of harassment, and that to furnish the voluminous data
would have been unduly burdensome The fact that the union did not show a specifie
immediate need for the information, according to the Board, did not permit an inference
of harassment, since the information was manifestly relevant to the setting of wage rates.

As to making the information available, the Board pointed out that reasonable arrange-
ments with the union could have been made to this end.
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ing committee and to certain subordinate locals also was held to have
violated section 8 (a) (5), even though the refusal was not motivated
by any intent to impede bargaining.’* The information sought by
way of a questionnaire pertained to each employee’s name, job classifi-
cation, rate of pay, seniority standing, paid holidays and vacations,
total hours worked, and total annual earnings. It was to be used by
the bargaining committee to compile statistics for actual bargaining in
the industry as well as for determining future bargaining demands
and methods. The information was also to serve local unions in bar-
gaining as to local matters not delegated by them to the bargaining
committee. The information, according to the Board, could not law-
fully be withheld because, as consistently held by the Board and the
courts, “a collective-bargaining agent is entitled to employment infor-
mation pertaining to individual employees which enables it properly
to carry out its duties in the general course of bargaining.”

(b) Information as to ability to grant wage increase

In addition to wage data, the unions in the Pine Industrial case also
sought information as to the employers’ annual production and sales.
A majority of the Board 2° held that this information could not be
requested because it related to the employers’ financial status and neces-
sarily went to their ability to pay, and because inability to pay had not
been claimed by the employers. The majority took the view that under
applicable precedent a refusal to furnish information relating to the
employer’s ability to pay increased wages can be found to violate sec-
tion 8 (a) (5) only if the issue of the employer’s ability to increase
wages was raised. Relevance of requested information, without a
showing of specific need as to a particular issue, the majority held, is
sufficient only in wage data cases. The majority observed that to hold
otherwise would be in conflict with the Supreme Court’s decision in the

Truitt case.?t
(c) Waiver

An employer’s refusal to honor a request for information previously
waived by the union does not violate section 8 (a) (5). However, a
refusal to furnish information, as a refusal to bargain about a particu-
lar subject,?* will not be held lawful where the record fails to show a
clear and unambiguous waiver on the part of the union.?

1 Pine Industrial Relations Commattee, Inc, 118 NLRB 1055

2 Member Murdock dissenting

2 N. L. R. B, v. Truitt Mfg. Co., 351 U. 8. 149. See Twenty-first Annual Report, p. 123.

22 Supra, 73-74.

2 Pine Industrial Relations Commattee, Inc., 118 NLRB 1055 ; Westinghouse Awr Brake
Co. (Air Brake Plant), 119 NLRB 1118.
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B. Union Unfair Labor Practices

Section 8 (b) of the act specifically proscribes as unfair labor prac-
tices six separate types of conduct by unions or their agents. Cases
decided during fiscal 1958 under subsections (1), (2), (3), and (4) of
section 8 (b) are discussed below. No cases came to the Board in-
volving subsection (5) which forbids excessive and discriminatory
union fees, or subsection (6) which prohibits so-called “featherbed-
ding” practices.

1. Restraint and Coercion of Employees

Section 8 (b) (1) (A) makes it an unfair labor practice for a labor
organization or its agents “to restrain or coerce employees” in the
exercise of their right to engage in or refrain from concerted activities
directed toward self-organization and collective bargaining. Subsec-
tion (B) of section 8 (b) (1) prohibits labor organizations from
restraining or coercing employers in the selection of their bargaining
representatives.”

The cases under section 8 (b) (1) (A) again involved coercion
against employees in the form of threats of loss of employment * or of
physical violence ® intended to compel union adherence and observance’
of union rules. One union was found to have bolstered an economic
strike by such conduct as preventing supervisory employees from
bringing “outsiders” into the struck plant; preventing personnel from
entering and bringing in supplies; threatening “strangers” who were
to make repairs with harm to their families unless they withdrew, and
overturning their car; and threatening and engaging in violence
against company repairmen and vilifying them.” The Board held
that all of this conduct was violative of the act regardless of the fact
that some of it was directed against supervisory personnel. This,
according to the Board, was immaterial, because at the time in question
the company’s supervisors were performing rank-and-file work as
strike replacements. The Board also held that the union’s conduct
would have been unlawful even if it had been directed throughout at
supervisors performing supervisory functions. For, the Board
pointed out, both strikers and nonstrikers being aware of it, the con-

2¢ See Southern Califorma Pipe Trades District Council No 16 of the United Association
of Journeymen and Apprentices of the Plumbing and Pipefitting Industry, etc. (Paddock
Pools of California), 120 NLRB No 36

2 See, for instance, Newspaper Guild of Bufalo, Local 26, American Newspaper Guild

(Niagara Falls Gazette Publishwing Corp.), 118 NLRB 1471. The employee here, after

validly resigning from the union (wnfre, p 80), was threatened with loss of employment
unless she continued to maintain her membership.

2 See, for instance, International Brotherhood of Teamsters, etc., Locals 641 and 506,
et al. (Ruffalo’s Trucking Service, Inc ), 119 NLRB 1268

2 Communications Workers of America, AFL-CIO (Ohwo Consolidated Tclephone Co.)
120 NLRB No. 96.
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duct tended to restrain rank-and-file employees in the exercise of their
own right to continue or discontinue striking.”

In one case, a union which had been elected as bargaining agent
was held to have violated section 8 (b) (1) (A) by threatening that
it would not sign a contract with the employer unless 80 percent of
the employees in the certified bargaining unit joined the union and
executed checkoff authorizations.? Following its certification, the
union had entered into negotiations with the employer which resulted
in agreement on contract terms including a 7-cent wage increase.
Thus, according to the Board, employees who acquired membership
and signed checkoff authorizations did not do so voluntarily but
because they could not otherwise obtain the benefits the employer had
agreed to grant. In order to remedy the unfair labor practice, the
Board directed that the union (1) cease giving effect to the checkoff
authorizations secured from the employees during the period in ques-
tion and to return them to the respective employees; (2) request the
employer to discontinue honoring the canceled authorizations; and
(3) refund to present and former employees all monies checked off
during the particular period and collected by the union from the
employer. Insofar as the employees were coerced into joining the
union, the Board ordered the union to notify the employees that “they
are free to withdraw from, or remain in” the union, and that, absent
a valid union-security agreement, membership will not be required as
a condition to obtaining employment benefits secured by the union.

As heretofore, the Board has held that the illegal execution, main-
tenance, and enforcement of union-security agreements, and other
arrangements with employers which made the employment opportu-
nities of employees dependent on compliance with union requirements,
violated section 8 (b) (1) (A) as well as section 8 (b) (2).%

Thus, employees were held to have been unlawfully coerced and
restrained in their organizational freedom where a union entered into
a union-shop agreement with an employer before any of the employees
to which it was to apply had been hired,” or where similar agree-
ments were made by unions which otherwise did not have majority
status among the affected employees.®

28 he fact that the employer may have engaged 1 antiunion conduct was held not to
have constituted a justification for the respondent union’s action. The Board pointed out
that if there was such conduct the proper course for the union to pursue was to file appro-
priate charges with the Board.

2 General Drwers, Chouffeurs and Helpers, Local Union No. 886, International Brother-
lood of Teamsters, etc., AFL-CIO (Unit Parts Co.), 119 NLRB 222,

30 The 8 (b) (2) aspects of the cases noted below are discussed, wfra, pp 8486

a1 Tocal No. 160, International Hod Carriers, Building & Common Laborers Union of
Amerca, AFL—CIO (Foundation Co.), 120 NLRB No 191.

32 International Brotherhood of Teamsters, Local 986, AFL-CIO, et al. (Maz Factor &
Co.), 118 NLRB 808. Cf Local Lodge No. 142}, International Association of Machinists,
AFL-CIO, et al. (Bryan Manufacturmg Co.), 119 NLRB 502.
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Section 8 (b) (1) (A) was also held violated where union-security
agreements were sought to be enforced against employees who had
effectively resigned from the union and were no longer obligated to
maintain membership or to pay dues.®® Section 8 (b) (1) (A) was
again held violated by construction trade unions which caused the
general contractor on a project to cancel his contract with subcon-
tractors who employed nonunion employees or employees represented
by another union.®

Unlawful restraint and coercion within the meaning of section
8 (b) (1) (A) has consistently been held to result also from illegal
employment practices, such as maintenance of restrictive hiring
agreements, * operation of discriminatory hiring halls,* and main-
tenance of an agreement under which the contracting union has au-
thority over the settlement of controversies relating to the employees’
seniority.*

a. Picketing of Minority Union as Restraint or Coercion

The most important question to arise under section 8 (b) (1) (A)
during fiscal 1958 was whether the prohibitions of the section extend
to economic pressures on an employer by a minority union for pur-
poses which are inconsistent with the policies of the act. A majority
of the Board * held that picketing by a minority union for the pur-
pose of compelling an employer to grant exclusive recognition,*® or
the further purpose of obtaining a union-shop agreement, * violates
section 8 (b) (1) (A). In the view of the majority, picketing is
inherently coercive and, if used for the stated purposes, coerces and

B Newspaper Guild of Buffalo, Local #26, American Newspaper Guild, (AFL—CIO)
(Niwagara Falls Gazette Publishing Corp ), 118 NLRB 1471 ; Public Utility Construction &
Gas Applhwance Workers of the State of New Jersey, Local 274, United Association of
Journeymen & Apprentices of the Plumbing, etc., AFL-CIO (Public Service Electric
& Gasg Co ), 120 NLRB No 57

3 Local Union No. 1, Bricklayers, Masons & Plasterers International Union of America,
AFL~CIO (J Hubert Sapp, Inc.), 119 NLRB 1466; Northern Califormia Ohapter, The
Associated General Contractors of America, Inc., ¢t al. (Operating Engineers, Local Union
No 3, of the International Union of Operating Engineers, AFL—CIO), 119 NLRB 1026.,

%:See, for instance, International Typographicel Union, Mailers Local Union No., 7,
AFL~CIO (The Kansas City Star Co.), 119 NLRB 972.

3% Mountain Pacific Chapter of the Associated General Contractors, Inc, et al (Inter-
national Hodcarriers, Building & Common Laborers Union of America), 119 NLRB 883,
more fully discussed below, at pp 85-86.

37 Independent Workers’ Union of Florida (Gibbs Corp.), 120 NLRB No. 149.

38 Member Murdock dissenting.

3 Drwers, Chauffeurs £ Helpers Local 639, International Brotherhood of Teamsters,
ete. (Curtis Brothers, Inc.), 119 NLRB 232, International Union of Operating Engineers,
Local Unwn No. 12, AFL-CIO (Shepherd Machwnery Co), 119 NLRB 320 ; Pawnt, Varnish
& Lacquer Makers Union, Local 1232, AFL—-CIO, et al, International Brotherhood of
Teamsters, etc. (Andrew Brown Co.), 120 NLRB No. 89, Member Fanning dissenting

4 International Association of Machanists, Lodge 942, AFL-CIO (Alloy Manufacturing
Co.), 119 NLRB 307, overruling The Tewas Co, 78 NLRB 971, insofar as inconsistent.
See also Building Material & Dump Truck Drwers Local No. 240, International Brother-
hood of Teamsters, etc (Fisk & Mason), 120 NLRB No. 19, General Teamsters, Packers,
Food Processors and Warehousemen Union Local No 912, International Brotherhood of
Teamsters, etc. (H. A. Rider & Sons), 120 NLRB No. 199.
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restrains employees in their free exercise of the statutory right to
select or reject a bargaining representative.* The majority of the
Board further held ¢ that section 8 (b) (1) (A) is similarly violated
where a minority union seeks to advance the same illegal objectives
by appeals to customers not to do business with the employer and by
placing the employer on a “We Do Not Patronize” list.

In concluding that picketing is a form of union pressure within

the purview of section 8 (b) (1) (A), the majority of the Board
pointed out that picketing is coercive in an economic sense both as to
the employer and the employees who continue at work. For, the
majority stated, picketing is intended “to reduce the business [of the
employer] to the point where his financial losses force him to capit-
ulate to the union’s demands . .. and the employees . . . cannot
escape a share of the damage caused to the business on which their
livelihood depends.” The majority then went on to say *—
Damage to the employer during such picketing is a like damage to his em-
ployees. That the pressure thus exerted upon the employees—depriving them
of the opportunity to work-and be paid—is a form of coercion cannot be gain-
said. There is nothing in the statutory language of Section 8 (b) (1) (A)
which limits the intendment of the words “restrain or coerce” to direct appli-
cation of pressure by the respondent unioh on the employees. The diminution
of their finanecial security is not the less damaging because it is achieved in-
directly by a preceding curtailment of the employer’s interests

The majority in the later AZloy case also held that the same con-
siderations apply where the coercive force takes the form of such
other pressures as appeals to customers and “we do not patronize”
lists. Rejecting the union’s contention that these techniques were
within the free speech protection of section 8 (c), the majority pointed
out that the union in resorting to them was not exercising its right
of free speech but was utilizing its economic power to force the
employer to recognize it as an exclusive bargaining agent “in utter
disregard of the employees’ statutory right to select their own
bargaining representative.”

In cases subsequent to the Curtis and Alloy decisions *® it was made
clear that those decisions envisaged only minority action for the

41 Whether stranger picketing is involved, or picketing by the employer's own employees,
was held unimportant because the effect of the picketing on the employees who are at
work 18 the same regardless of the pickets’ identity

2'See International Association of Machimsts, Lodge 942, AFL-CIO (Alloy Manufactur-
wng Co.), supra.

13 See Curtis Bros, Inc, footnote 16.

4 The majority cited the Supreme Court’s decision in Giboney v. Emmre Storage & Ice
Co., 336 U. 8, 490, 502

4 Buslding Material & Dump Truck Drwers Local No. 240, International Brotherhood
of Teamsters, etc (Fisk & Mason), 120 NLRB No. 19; Retail Store Employees Union,
Local 1595, Retml Clerks International Association, AFL—CIO (J C. Penney Co.), 120
NLRB No. 189, General Teamsters, Packers, Food Processors and Warehousemen Unon
Locat No. 912, International Brotherhood of Teamsters, etc. (I, A. Ruder & Sons), 120
NLRB No. 199.
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purpose of exclusive recognition * and that no consideration was
was given to picketing for organizational purposes.*

The majority of the Board rejected the contention that according
to its legislative history section 8 (b) (1) (A) was not intended to
outlaw nonviolent picketing regardless of its purpose. While pointing
out that section 8 (b) (1) (A) is clear and requires no construction,
the majority of the Board also was of the view that, in any event,
pertinent legislative history discloses no congressional intent to sanc-
tion picketing which restrains or coerces employees in their section
7 rights. Moreover, the majority continued, if the legislative history
should be deemed ambiguous, the general purposes of the act would
still require that section 8 (b) (1) (A) be held to prohibit picketing
for the purposes here. For, it was pointed out, minority picketing
for exclusive recognition conflicts with two basic policies of the act
in that it constitutes (1) an attempt to cause an employer to commit
an unfair labor practice, véz, to deal exclusively with a union which
lacks majority status among its employees, and (2) an attempt to
force the employees into a bargaining relationship not of their
choosing. ¢

2. Causing or Attempting To Cause Illegal Discrimination

Section 8 (b) (2) prohibits a labor organization from causing or
attempting to cause an employer to discriminate against employees
within the meaning of section 8 (a) (3).

The cases decided under this section during fiscal 1958, as in prior
years, were concerned chiefly with discrimination arising from hiring
arrangements and union-security agreements between labor organi-
zations and employers. Special consideration also was given to the
question of the circumstances under which union pressure on an
employer to bring about section 8§ (a) (8) discrimination by another
employer may be held to violate section 8 (b) (2).

a. Indirect Pressure To Discriminate

During the past year, a majority of the Board reversed the prior
ruling that pressure on one employer to cause another employer to

4 In the Curtis and Andrew Brown cases (footnote 39, supra) no merit was found in
the uniong’ defense that their conduect ceased to have recognition for its purpose and
became organizational following the elections which the unions lost. In each case the
union’s postelection conduect was held inconsistent with the asserted change in objectives.

47 In the Alloy case 1t was pomnted out that minority action for a union shop violates
section 8 (b) (1) (A) 1n the same sense as like pressure for exclusive recognition, since
the granting of union security by an employer necessarily presupposes recognition of the
union as exclusive representative of the employees to be covered by the contract.

48 It was also pointed out that such union action also tends to render meaningless sec-
tion 9 (¢) (3) which prohibits more than 1 collective-bargaining election within the same
12-month period The majority noted that to hold minority action for recognition lawful
would permit a union which has lost an election to tuin at once to coercive conduct “to
achieve what the statute expressly precludes the Board from according it.”
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discriminate unlawfully against the latter’s employees violates section
8 (b) (2) only if the contractual relationship between the two em-
ployers is such as to make them joint employers of the affected em-
ployees.® Overruling earlier decisions to this effect,”® the majority
held that section 8 (b) (2) was violated where a union struck a general
contractor on a project for the purpose of causing him to bring about
withdrawal from the project of a subcontractor’s employees, who were
represented by another union.® In the view of the majority, it was
sufficient for the purposes of section 8 (a) (3) and 8 (b) (2) that the
general contractor through whom the union sought to accomplish its
objective 52 had the power to terminate the subcontract and thereby
to cause the removal of the subcontractor’s employees from the project.
Section 8 (b) (2) was held similarly violated in another case ** where
a union struck and picketed an employer, thereby forcing him to
cancel a subcontract with another employer who refused to enter into
an illegal union-security agreement with the union.*

, b. Discriminatory Practices and Agreements

Violations of section 8 (b) (2), not based on discriminatory agree-
ments between unions and employers, involved union conduct in-
tended to cause discrimination ® against employees for the purpose
of obtaining preference in employment of the respondent union’s own
members * or for such reasons as dual unionism % and opposition to

4 Operating Engineers, Local Union No. 3 of the International Union of Operating
Engineers, AFL—CIQ (Northern Califorma Chapter, the Associated General Conitractors
of America, Inc, et al), 119 NLRB 1026, Chairman Leedom and Member Murdock
dissenting

50 See United Association of Journeymen and Apprentices of the Plumbing and Pipe-
fittung Industry of the Umited States and Canada, Local 420, AFL-CIO (Frick Co et al),
116 NLRB 119; Local 294, International Brotherhood of Teamsters, etc (The Great
Atlantic & Pacific Tea Co ), 116 NLRB 943 Twenty-second Annual Report, pp 85-86

5t However, 1n the view of three members of the Board (Chairman Lecdom and Members
Murdock and Bean) the union did not also violate section 8 (b) (2) by executing, main-
taining, and implementing a Master Agreement which included a subeontractor clause
requiring the general contractor to do business only with subcontractors whose employees
become members of the contracting union.

The sec 8 (a) (3) aspects ot the case are discussed at pp 68-69, above

52 The uynion’s action against the general contractor resulted in the filhng of charges
and the issuance of a consent order under the secondary boycott provisions of sec
8 (b) (4) (A).

83 Local Umon No. 1, Bricklayers, Masons & Plasterers International Union of America,
AFL—CIO (J. Hilbert Sapp, Inc ), 119 NLRB 1466

5¢ The union’s strike action was also held to have violated sec. 8 (b) (4) (A) because
1ts object was to bring about cessation of business between the struck employer and an
employer with whom the union had a dispute

55 A unmion’s responsibility for the discriminatory treatment of an employee may be
1nferred from the circumstances. Thus, the unlawful discharge of employees 1n one case
was held attributable to the employees’ representative because the union (1) had
threatened the employees with loss of employment for joining another union, and (2) was
party to an illegal union-security agreement. International Brotherhood of Paper Makers
and its Local No. 670, et al. (Kalof Pulp & Paper Corp.), 120 NLRB No. 104.

8 Internatiwonal Brotherhood of Bolermakers, Iron Ship Burlders, Blacksmiths, Forgers
& Helpers, Local 92, AFL-CIO (Pittsburgh Des Moines Steel Co), 119 NLRB 1605.

57 International Longshoremen’s Assn. (Ind ) ; Geneial Longshore Workers Local 1418,
ILA, et al (J. P. Florwo & Co., Inc.), 118 NLRB 753.
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the union’s leadership on the part of the discriminatees.®® The Board
pointed out that such action is clearly unlawful because the act “pro-
hibits a union from resorting to curtailment of job rights—using the
employer as a tool—for the purpose of curbing the independent pref-
erences in union activities of individual employees.” * Persistent de-
mands by a union that an employer assign certain work to the union’s
members rather than to his own employees was also held violative of
section 8 (b) (2) in that the union’s demand constituted an attempt
to cause the employer to discriminate against his employees.®

(1) Discriminatory Employment Practices

In several cases labor organizations were again found to have
caused or attempted to cause unlawful discrimination against em-
ployees by arrangements with employers for preferential or exclusive
hiring of employees who had complied with union requirements. Thus,
section 8 (b) (2) was held violated by (1) the maintenance of an
agreement under which the employer was to hire only members of the
contracting union, as long as it could furnish them, and (2) the ad-
ministration of the hiring clause through a company foreman who
was recruited by, and was a member of, the union and was bound by
the provisions of the union’s constitution and bylaws limiting hiring
to union members in good standing.’* The section was held similarly
violated by an arrangement whereby preference in hiring was to be
given, and was given, to applicants having union cards,®® and by the
enforcement of a union’s tacit understanding with an employer that
nonunion temporary employees were to be denied apprentice posi-
tions.®* The Board also had occasion to reiterate that a union violates
section 8 (b) (2) by becoming party to an agreement which delegates
to it control over the settlement of seniority controversies.®® Accord-
ing to the Board, the mere existence of such an agreement, apart from
its enforcement, is unlawful.

On the other hand, the Board again made clear that in order to
establish a hiring arrangement which violates section 8 (b) (2), it is
not sufficient to show that an employer utilizes the employment facil-

58 Local 138, International Union of Operating Engineers, AFL-CIO (A. Cestone Co.),
118 NLRB 669.

5 I'bid

% Local Union No. 48, Sheet Metal Workers’ International Assn, AFL-CIO, et al
(Acousty Engineering of Alabama, Inc), 120 NLRB No. 34. Member Fanning did not
join in finding violations of sec. 8 (b) (1) (A) and 8 (b) (2), expressing the view that
sec. 8 (b) (1) (A) and 8 (b) (2) should not be applied where primary pressure on an em-
ployer arises out of a jurisdictional dispute because the procedures provided in secs 8 (b)
(4) (D) and 10 (k) for the settlement of jurisdietional disputes are exclusive.

8t Local Union 825, International Union of Operating Engineers, AFL-CIO (Booth &
Flinn Co.), 120 NLRB No 75.

@ Local 1408, 1408-A and 1597, ILA (Kaufmann Shipping Co.}, 119 NLRB 645.

@ International Typographical Umon,' Mailers Local Union No. 7, AFL-CIO (The
Kansas City Star Co.), 119 NLRB 972.

% Independent Workers’ Union of Florida (Gibbs Corp.), 120 NLRB No. 149,
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ities of a union on a nonexclusive basis because these facilities best suit
his need for obtaining experienced personnel.”” And in one case, the
Board dismissed section 8 (b) (2) charges against a union which were
based on an employer’s policy to recruit all employees through the
respondent union.®® Here, the record showed that the employer’s
policy was not the result of a mutual understanding or agreement but
was instituted unilaterally by the employer.

(a) Exclusive hiring-hall agreements

The Board during the past year was faced with the question whether
an exclusive hiring-hall agreement between a general contractors as-
sociation and a construction trades union was unlawful in itself and
violative of section 8 (a) (8) and section 8 (b) (2) and (1) (A).* The
agreement here provided in substance that (a) recruitment of em-
ployees was the responsibility of the union, (b) the employers were to
call upon the union for qualified workmen, and (c) the employers
were free to secure workmen from other sources only if the union was
unable to supply requested workmen within 48 hours. In the view of a
majority of the Board,® an exclusive hiring-hall arrangement of this
type is inherently discriminatory and no independent evidence of
discriminatory practices under it is necessary to support a finding that
the contracting employer has violated section 8 (a) (3) ® and that the
contracting union violated section 8 (b) (2). The discriminatory
effect of such a hiring-hall arrangement, according to the majority,
derives from the fact that it establishes the union as hiring agent with
no restrictions upon the methods by which personnel is to be selected.
As pointed out by the majority—

Here the very grant of work at all depends solely upon union sponsorship, and

'it is Teasonable to infer that the arrangement displays and enhances the union’s
power and control over the employment status. Here all that appears is unilateral
union determination and subservient employer action with no aboveboard ex-
planation as to the reason for it, and it is reasonable to infer that the Union
will be guided in its concession by an eye towards winning compliance with a
membership obligation or union fealty in some other respect. The Employers
here have surrendered all hiring authority to the Union and have given advance

notice via the established hiring hall to the world at large that the Union is
arbitrary master and is contractually guaranteed to remain so.

However, the majority of the Board made clear that its decision
envisaged only hiring halls which give the union unfettered control

65 SQailors’ Union of the Pacific (Kaiser Gypsum (o.), 118 NLRB 1576.

e Local No. 160, International Hod Carriers, Building & Common Laborers Umon of
America, AFL-CIO (Foundation Co.), 120 NLRB No, 191.

o7 Mountain Pacific Chapter of the Associated General Contractors, et al. (International
Hodcarriers, Building & Common Laborers Union of America, Local No 242, AFL-CI0),
119 NLRB 883,

% Member Murdock dissenting.

& See p. 68, supra.

491249—59——17
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over hiring, and that the decision is not to be taken as outlawing non-
discriminatory hiring halls and “their attendant benefits to employees
and employers alike.” The majority went on to announce that hence-
forth a hiring-hall agreement will be considered nondiscriminatory on
its face if it provides expressly that—

(1) Selection of applicants for referral to jobs shall be on a nondiscriminatory
basis and shall not be based on, or in any way affected by, union membership, by-
laws, rules, regulations, constitutional provisions, or any other aspect or obliga-
tion of union membership, policies, or requirements.

(2) The employer retains the right to reject any job applicant referred by the
union.

(3) The parties to the agreement post in places where notices to employees
and applicants for employment are customarily posted, all provisions relating
to the functioning of the hiring arrangement, including the safeguards that we
deem essential to the legality of an exclusive hiring agreement.

The majority further announced that while an agreement which
conforms to these requirements is lawful,”® the parties to such an
agreement will continue to be liable under section 8 (a) (3) and 8 (b)
(2) for any discriminatory practices under their agreement.

(2) Discrimination Under Union-Security Agreements

The union-security proviso to section 8 (a) (3) of the act permits
agreements between unions and employers requiring, as a condition of
employment, membership in the contracting union after the expiration
of a specified 30-day grace period. However, a union can validly
enter into such an agreement only if it is the bona fide representative of
the employees covered in an appropriate bargaining unit. Moreover,
the union must be in compliance with the filing and non-Communist
affidavit requirements of section 9 (£), (g),and (h), and its authority
to enter into a union-security agreement must not have been revoked’
during the 12-month period before the effective date of the agreement
in a “deauthorization” election under section 9 (e).

The execution and maintenance of a union-security agreement which
fails to conform to any of the statutory requirements has consistently
been held to violate section 8 (b) (2) because of the inherent threat
that the contracting union may unlawfully request employees to be
discharged for failure to acquire or maintain membership. Thus, sec-
tion 8 (b) (2) violations were found where unions entered into union-
security agreements at a time when they were not in compliance with
section 9 (f), (g), and (h)™ or did not have majority status among

7 Cf. Sheet Metal Workers International Association, Local Union No. 99 (Dohrmann
Hotel Supply Co.), 120 NLRB No. 184, where the Board held that an exclusive hiring agree-
?:;;izviz;nlawful because it failed to conform to the requirements set out in the Mountain

™ International Brotherhood of Paper Makers and 1ts Local No 670, et al (Kalof Pulp
& Paper Corp.), 120 NLRB No. 104.
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the employees involved.”> The Board also held during the past year
that a minority union which pickets an employer in order to force him
to sign a union-security agreement likewise violates section 8 (b) (2)
because such picketing constitutes an unlawful attempt to cause the
employer to impose unlawful conditions of employment in violation of
section 8 (a) (8).”® A labor organization which has been unlawfully
assisted by an employer, and therefore is not the bona fide representa-
tive of his employees, violates section 8 (b) (2) in the same sense if it
enters into a union-security agreement with the employer.™

Execution and maintenance by a labor organization of a union-
security agreement illegal in its terms—such as an agreement which
does not afford employees the full 30-day grace period for acquiring
membership—is similarly violative of section 8 (b) (2).”

(a) Illegal enforcement of union-security agreements

In several cases section 8 (b) (2) was found to have been violated
by the.manner in which valid union-security agreements were sought
to be enforced.

Two cases involved union requests for the discharge of employees
who had resigned from the union and therefore refused to continue
their dues payments. One case " turned on whether the allegedly
delinquent employee had effectively resigned under the union’s con-
tract which provided for maintenance of union membership by “all
employees who, 30 days after the date of this agreement, are mem-
bers . . . in good standing in accordance with the Constitution and
By-laws” of the union. As pointed out by the Board, the contract’s
maintenance-of-membership provision thus did not become operative
until 30 days after the effective date of the contract. The employee
here resigned during the 30-day period, but the union contended that,
not having followed constitutional procedures, the employee’s resigna-
tion did not become effective during the contract’s escape period. Re-

7 International Brotherhood of Teamslers, Local 986, AFL-CIO (Max Factor & Co),
118 NLRB 808 ; Local No. 160, International Hod Carriers, Building and Common Laborers
Union of Americe, AFL-CIO (Foundation Co.), 120 NLRB No. 191. See also Local Lodge
No. 1424, International Association of Machinists, AFL-CIO, et al (Bryan Manufacturing
Co ), 119 NLRB 502, and the further discussion of this case at p. 79, supre

B International Association of Machinists, Lodge 942, AFL-CIO (Alloy Manufacturing
Co ), 119 NLRB 307 See also further discussion of this case at pp 81-82, supra. And
see Building Material & Dump Truck Drivers Local No. 420, International Brotherhood of
Teamsters, etc. (Fisk & Mason), 120 NLRB No. 19.

7% See International Brotherhood of Teamsters, Chauffeurs, etc, Local Umon No 117,
AFL—~CIO (The Englander Co , Inc ), 118 NLRB 707.

™ Magnet Wire Workers Union, Inc. (Imperial Wire Co., Inc.), 118 NLRB 775. A
majority of the Board here rejected the union’s contention that the clause of the contract
providing for 6 days’ instead of the required 30 days’ grace was inserted by mutual mis-
take and that the parties intended to comply with the act. The majority held that the
evidence was insufficient to establish mutual mistake, or what the parties’ actual inten-
tion was.

® Newspaper Gwld of Buffalo, Local #26, American Newspaper Guild (AFIL—CIO)
(Niagara Falls Gazette Publishang Corp ), 118 NLRB 1471,
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jecting this contention, the Board held that, while the union’s constitu-
tion and bylaws may have been controlling as to the employee’s status
as a union member, they could not affect the employee’s right under
the contract to resign in order to avoid becoming subject to union-
security obligations without jeopardizing his employment rights.
Under a contrary holding, the Board stated, “the escape clause in the
union-security agreement . . . would become a nullity and without
effect [because under] the Union’s constitution the right to resign
from the Union is hedged with such conditions and restrictions as to
make resignations to all intents and purposes impossible, at least
within the 30-day escape period.”

The other case 7 involved requests for the discharge of employees
for dues delinquencies incurred under a maintenance-of-membership
contract which had expired. The record showed that the employees
resigned effectively from the union either before or after the con-
tract’s expiration, and before the union’s later similar contracts with
the employer became effective. The Board held that, whatever
rights the union may have had with respect to the employees’ de-
linquency under the former contract, the intervening lapse of that
contract precluded the later reassertion of those rights.

In another case, the Board held that the respondent union, while
entitled to enforce union-security provisions against a. dues-delinquent
member, violated section 8 (b) (2) by denying the employee a
reasonable time for settling the delinquency before requesting his
discharge.’

3. Refusal To Bargain in Good Faith

Section 8 (b) (3), the counterpart to section 8 (a) (5),” makes
"it an unfair labor practice for a labor organization or its agents to
refuse to bargain in good faith with an employer when the organ-
ization represents a majority of the employees in an appropriate unit.
Collective bargaining which satisfies the requirements of section
8 (b) (3) and 8 (a) (5) is defined in section 8 (d) of the act.

a. Evidence of Bad Faith—Harassing Tactics

The Board was again faced with the question whether harassing
activities while bargaining negotiations are in progress justify an
inference of bad faith on the part of the union and a consequent find-
ing that the union has violated the good-faith bargaining require-

™ The Public Utility Construction & Gas Appliance Workers of the State of New Jersey,
Local 274, United Association of Journeymen and Apprentices of the Plumbing and Pipe-
fitting Industry, AFL-CIO (Public Service Electric & Gas Co, etc ), 120 NLRB No 57.

B Marine Cooks and Stewards, AFL-CIO (Pacific Transport Lines, Inc), 119 NLRB
1505.

" Refusals of employeirs to bargain as i1equired by sec 8 (a) (5) are discussed at pp.
74-77.
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ment of section 8 (b) (3).® In the case before it, the respondent
union, whose current contract was about to expire, adopted a “Work
Without Contract” program designed to force the employer to yield
to the union’s proposals for new contract terms. According to suc-
cessive directives issued while negotiations progressed, the company’s
agents refused to write new business or to remain at work during
customary hours; engaged in picketing and mass demonstrations;
solicited policyholders’ signatures on petitions; refused to attend
business conferences and to make required reports; and engaged in
other activities which likewise tended to disrupt and curtail the
employer’s business.

The Board took the view that these tactics—which unlike a strike
were outside the protection of section 7 or section 13 of the act—
reflected bad faith and required a finding that the union thereby
violated its bargaining obligation under section 8 (b) (3). The
Board stated :

Collective bargaining in good faith, as the Board and the courts have so often
held, presupposes that both the employer and the union “enter into discussion
with an open and fair mind, and a sincere purpose to find a basis of agreement
touching wages and hours and conditions of labor.” It requires “cooperation in
the give and take of personal conferences with a willingness to let ultimate de-
cision follow a fair opportunity for the presentation of pertinent facts and
arguments.”

In the present case, the Respondent’s reliance upon harassing tactics during
the course of negotiations for the avowed purpose of compelling the Company to
capitulate to its terms is the antithesis of reasoned discussion it was duty-bound
to follow. Indeed, it clearly revealed an unwillingness to submit its demands to
the consideration of the bargaining table where argument, persuasion, and the
free interchange of views could take place. [Footnotes omitted ] %

Moreover, the Board observed, the union’s conduct here was no more
indicative of “an open and fair mind to reach agreement on the basis of
free exchange of ideas which is essential to good-faith bargaining”
than the conduct of an employer who threatens to shut down his plant
or to cut hours of work or to stop overtime in order to force a union to

abandon its proposal and accept the employer’s.

b. Insistence on Bargaining in Inappropriate Unit

The duty of a statutory representative to bargain under section 8 (b)
(8) includes the duty to bargain for the unit it represents.

In one case, the Board found during fiscal 1958 that this duty was
violated by a union which brought economic pressure on an employer to

8 Ingurance Agents’ International Union, AFL—CIO (Prudential Insurance Co of
America), 119 NLRB 768.

81 The Board expressed its disagreement with the contrary views of a majority of the
Court of Appeals for the District of Columbia in the Personal Products Corp case (Tex-
tile Workers of America, CIO v. N. L. R. B., 227 F. 2d 409). After the close of the fiscal
year, the same court denied enforcement of the Board’s order in the Prudential Insurance
case, The Board petitioned the Supreme Court for review of the Prudential case.
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bargain and enter into an agreement for a larger unit than the unit
for which it had been certified by the Board.®

In another case, a union was found to have similarly violated section
8 (b) (3) by refusing to bargain for the unit it has represented for
some time and by insisting that, as a condition to executing a contract,
the contract unit be expanded so as to include a work classification
covered by another union’s Board certificate.® The union’s insistence
on enlargement of the unit was the result of the policy newly adopted
by the union’s International to require its locals not to sign a contract
with, and not to award a union label to, any manufacturer unless the
contract covered the particular work. In view of the directive of the
International—also a respondent—and its control over bargaining
negotiations of its locals, both respondents were held jointly liable for
the refusal to bargain.

c. Effect of Disclaimer of Representative Status

In two cases, the unions which were found to have unlawfully re-
fused to bargain® contended that they disclaimed interest in the
employees in the bargaining unit and therefore were relieved of their
bargaining obligation under section 8 (b) (3).

In the T'extile case, the union’s disclaimer was held to have been
ineffective both because it was not made until more than a year after the
opening of contract negotiations, and because it was not made in good
faith. Regarding the requisite good faith, the Board again made clear
that a “bare statement” of disclaimer accompanied by “inconsistent”
conduct will not be given effect. According to the Board, the circum-
stances indicated that the local’s disclaimer was but a tactical maneu-
ver. Thus, it was pointed out, the employees in the bargaining unit
continued to be members of the local; the local continued to exercise
control over strike action and to receive welfare fund contributions
from the employer on behalf of its members; and at the hearing the
local expressed willingness to sign a contract with the employer for the
proposed unit.

Similarly, the refusal of the union in the Inland Steel case® to
honor an agreement reached in negotiations was held not excused by

82 International Longshoremen’s Association, Ind., et al. (New York Shipping Assn , Inc.),
118 NLRB 1481.

8 International Brotherhood of Electrical Workers, AFL~CIO, and Local 59, Inter-
national Brotherhood of Electrical Workers, AFL-CIO (Tealite, Inc.), 119 NLRB 1792
The Board here also rejected the contention that the single-employer unit in which the
refusal to bargain occurred was inappropriate because of the employer’s previous partici-
pation in multiemployer bargaining. It was pointed out that mnot only had the em-
ployer effectively withdrawn from the multiemployer unit, but that the union had, in fact,
recognized the withdrawal and had engaged in bargaining with the employer on an indi-
vidual basis.

8¢ Texlite, Inc., supra; Sheet Metal Workers Union, Local No. 65, AFL-CIO (Inland

Steel Products Co.), 120 NLRB No. 216.
& Supra.
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the notice to the employer—4 months later—that the union abandoned
+ its claim to represent the certified unit for which it had bargained.
Since the union had not been repudiated by the employees, the Board
viewed the disclaimer as but an attempt by the union to extricate itself
from its bargain with the company.

4. Secondary Strikes and Boycotts

The act’s prohibitions against secondary boycotts are contained in
section 8 (b) (4) (A) and (B). Subsection (A) is directed against
secondary action which is intended to disrupt the business relations
of separate employers, whereas subsection (B) prohibits strike action
against one employer for the purpose of forcing another employer to
recognize or bargain with a labor organization which has not been

certified by the Board.®

a. Inducement or Encouragement of Employees To Strike

As heretofore, in some of the cases under the secondary-boycott pro-
visions of the act, the respondent unions defended the conduct with
which they were charged on the ground that it did not, or was not
intended to, “induce or encourage” work stoppages for the purposes
prohibited by section 8 (b) (4) (A) or (B). Thus, in two cases it
was contended that picketing at the premises of secondary employers
was intended solely to appeal to the general public to withdraw its
patronage because the picketed employer used the goods or services
of an “unfair” employer with whom the picketing union had a dispute.
The unions’ contention was rejected in both cases.®” It was pointed
out that, while the unions’ picket signs ostensibly sought the support
of the purchasing public, picketing was conducted so that employees
could not go to or from work without crossing the picket line, and that
the picketing, regardless of the picket-line legends, thus had the tradi-
tional effect of inviting employees not to work behind the picket line
and to make common cause with the strikers,® for the manifest pur-
pose of forcing the picketed employer to cease doing business with
the employer involved in the union’s primary dispute.

However, distribution of handbills to the general public in the
vicinity of a picketed place, appealing for a consumer boycott, was

8 Subsec. (A) also prohibits both primary and secondary strike action intended to force
an employer or self-employed person to joln any labor or employer organization.

87 Dallas General Drivers, Warehousemen & Helpers, Local No 745, AFL-CIO (Asso-
ciated Wholesale Grocery of Dallas, Inc.), 118 NLRB 1251 (Member Murdock dissenting).
Laundry, Linen Supply & Dry Cleanwng Drwers Local No. 928, International Brotherhood
of Teamsters, etc., et al. (Southern Service Co., Lid.), 118 NLRB 1435.

8 That the picketing was so understood was held clearly indicated in one case (Laundry,
Linen Supply & Dry Cleaning Drivers Local No. 928, International Brotherhood of Team-
sters, etc., et al. (Southern Service Co, Lid ), supre) by the refusal of some employees
to make deliveries to the picketed plant, and the inquiries of others as to whether the
picketing was “officlal” and had to be respected.
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held not violative of section 8 (b) (4) (A) because, unlike picketing,
such action does not necessarily induce a work stoppage by
employees.®

In some cases unions, charged with having unlawfully induced or
encouraged strike action by their members, asserted that the work
stoppages involved were not union induced but were the result of the
exercise by individual employees of their right to refuse to handle
“hot” goods under the “hot cargo” provisions of applicable collective-
bargaining agreements. In the Board’s view—aflirmed by the Su-
preme Court during the past year ®—a “hot cargo” agreement * does
not validate otherwise prohibited secondary boycotts and a union
which induces employees to assert contractual “hot cargo” privileges
violates section 8 (b) (4).

In one case, where the employees of certain carriers refused to
transport the goods of a struck manufacturer, the respondent union
denied responsibility for the refusal under section 8 (b) (4) asserting
that its members “individually and unanimously” decided at a special
meeting not to handle the freight. The union further contended that
1t only advised its members at the meeting of their contractual “hot
cargo” rights and of the union’s obligation to notify the carriers in
case the employees should decide to exercise those rights.”? A ma-
jority of the Board,” however, viewed the employees’ refusal as con-
certed action and as an integral part of a program formulated and
sponsored by the union and its agents. This, according to the ma-
jority, was indicated by the fact that widespread “hot cargo” action
followed the meeting which had been specifically called and conducted
for the purpose of considering such action by the employees, and
which in turn produced a resolution by the union’s members not to
handle the “hot” freight. It was also pointed out that the union’s
officials participated actively in the adoption of the hot cargo pro-
gram by creating the occasion for the membership meeting, by pledg-
ing the union’s resources as a means of protecting members against
retaliation by their employers, and by actually threatening strike
action against employers who resisted “hot cargo” action. The fact
that the “hot cargo” program was adopted without any threats of
either direct or indirect disciplinary action against nonconforming
members was considered unimportant because, as had been made

8 Dallas General Drivers, Warchousemen & Helpers, Local No. 745, AFL-CIO (Asso-
ctated Wholesale Grocery of Dallag, Inc.), supra.

% See Local 1976, United Brotherhood of Carpenters and Joiners of America, AFL-CIO,
et al. v. N L R B. (Sand Door & Plywood Co.), 357 U. S. 93, discussed at pp. 107-110
m{:%enerally, a ‘“hot cargo’ agreement obligates the contracting employer not to require
employees to handle goods, materjals, or equipment of a disputing employer.

92 Truck Driwers & Helpers Local Union No. 728, International Brotherhood of Teamsters,

ete. (Genuine Parts Co.), 119 NLRB 399.
23 Member Murdock dissenting.
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clear by the Supreme Court,? the terms “induce and encourage” in
section 8 (b) (4) apply equally where a union sponsors, authorizes, or
otherwise encourages unlawful activity without compelling or requir-
ing participation by its members. Nor, according to the majority,
was it material that the union may have acted in a good-faith belef
that in advising the members at a meeting it was but performing a
legitimate intraunion duty. “The statute [the majority stated]
grants no exemptions to unlawful conduct because committed in the
confines of a union meeting or because it occurred as an incident to,
or in explanation of, union regulations or policies.” %

The question of illegal inducement and encouragement of strike
action arises of course not only under the prohibitions against second-
ary boycotts in section 8 (b) (4) (A) and (B), but also in connection
with the prohibitions of strikes against Board certifications in section
8 (b) (4) (C),*¢ and of jurisdictional strikes within the meaning of
section 8 (b) (4) (D).~

b. Neutrality of Secondary Employer

In order to run afoul of the prohibition against secondary boycotts,
inducement of strike action by a labor organization must involve
employees of an employer who is a stranger or neutral to the union’s
primary dispute.

An employer is not a “neutral” for secondary boycott purposes if
he and the primary employer are so closely integrated as to constitute
them a single employer.”® And an employer loses his neutral status
and the protection of section 8 (b) (4) (A) if he becomes an “ally” in

% International Brotherhood of Electrical Workers, Local 501, et ¢l v. N. L. R, B, (Sam-
uel Langer), 341 U. 8. 694.

% See also Teamsters, Chauffeurs, Warehousemen & Helpers, Local Union No. 390, Inter-
national Brotherhood of Teamsters, etc. (Herbert A. Spencer, d/b/a U and Me Transfer,
et al.), 119 NLRB 852 (Member Murdock dissenting), where the respondent union was
held to have unlawfully induced a trucker’s employees not to handle the freight of another
motor carrier with whom it had a dispute. Here the trucker’s employees, who were mem-
bers of the union, were told that the primary employer’s freight *“was declared unfair
freight” and was not to be handled. The trucker was then informed that under his
“hot cargo’ contract with the union ‘‘employees would not be allowed to handle any of
the freight of the primary employer.”

8 Infra, pp. 97-98.

97 See, for instance, United Brotherhood of Carpenters, etc., Local 978, AFL-CIO, et al.
(Markwell & Hartz Contractorg), 120 NLRB No. 77, where the Board held that a union
which picketed an employer in connection with a work assignment dispute was responsible
for the refusal of employees of suppliers and subcontractors to perform services for
the picketed employer regardless of whether or not the respondent union instructed
those employees to respect the picket line, and regardless of the literal appeal of the
picket signs which merely stated that the employer was not hiring members of the
plcketing union. See also Local Union No. 48, Sheet Metal Workers’ International Asso-
ciation, AFL-CIQ (Acousti Engincering of Alabama, Inc.), 120 NLRB No. 85, where
advance information to union stewards on a job, that picketing was to take place in
connection with a jurisdictional dispute, was held “the equivalent of instructing the
initiated that they were expected to honor the picket line ”

98 International Brotherhood of Teamsters, etc., Local 249, et al. (Polar Water Co.), 120
NLRB No. 25.
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another employer’s primary dispute with a union by performing work
which the primary employer has farmed out because of the union’s
strike against him. Thus, the Board held in one case that a union,
engaged in an economic strike, did not violate section 8 (b) (4) (A)
when it picketed the plant of another employer who had agreed to
perform certain work which the struck employer would have per-
formed but for the strike.® The Board pointed out that “by know-
ingly doing the primary employer’s farmed-out struck work, [the
secondary employer] in effect engaged in strikebreaking, stripped
itself of neutrality and unconcern with respect to the labor dispute,
and allied itself with the primary employer and against the [striking
union].” Nor, according to the Board, was section 8 (b) (4) (A)
violated here by the representative of the “ally’s” own employees
which—independently of the “primary” union *—induced its members
not to work on the farmed-out strike-bound project.

The Board in one case adopted the trial examiner’s conclusion that
the “ally” doctrine may not be construed so as to permit inducement of
a work stoppage by secondary employees only to the extent that they
are called upon to perform strike-bound work.? The trial examiner
found no justification for such a limited application of the doctrine,
especially when, as in the present case, the employees have no way of
knowing whether the orders on which they are working came from the
struck employer or from employers whose employees are not on strike.

The question of the neutral status of an employer for section 8 (b)
(4) (A) purposes arose in one case where a union picketed the termi-
nals of a motor carrier after it failed to obtain recognition as bargain-
ing agent from certain individuals who furnished tractors and tractor
drivers to the carrier under uniform lease agreements.* The drivers
whom the union sought to represent were the lessors’ employees, but
the carrier, which was subject to Interstate Commerce Commission
regulations, exercised supervision over the drivers while hauling
freight. Finding that the carrier was a neutral in the union’s dis-
pute with the tractor lessors, and that the picketing of its terminals
violated section 8 (b) (4) (A), a majority of the Board * rejected the
trial examiner’s conclusion that, in view of the divided control over the
drivers, the equipment-lessors and the carrier-lessee were coemployers

% International Die Sinkers Conference, San Jacwnto Die Sinkers Lodge #410, et al.
(General Metals Corp.), 120 NLRB No. 160.

1The “primary” union’s picket signs stated that its dispute was with the primary em-
ployer and that it was not seeking to induce a strike by the employees of any other
employer.

2 Shopmen’s Local Umon No. 501 of the International Association of Bridge, Structural
& Ornamental Iron Workers, AFL-CIO (Olwer Whyte Co., Inc ), 120 NLRB No. 112.

3 Local No. 24, International Brotherhood of Teamsters, etc. (A. C E Transportation

Co , Inc.), 120 NLRB No. 150.
¢ Member Bean dissenting.
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and as such were not “neutrals or wholly unconcerned third parties
in the Union’s disputes . . . with any of them.”

In another case, the respondent union was held not entitled to
picket retail grocers in order to bring pressure on their common whole-
saler with whom the union had a dispute over contract terms.® All
of the stock of the “wholesale cooperative” here was owned by the
370 retail stores which it served. But, a majority of the Board found,
the wholesaler had no control over the retail stores, and the stores
were separate legal entities conducting a normal business relationship
with the wholesaler. In the view of the majority, the retail stores did
not lose their neutral status because at the beginning of the union’s
primary strike a few of the stores furnished replacements to the struck
wholesaler. This temporary alliance, it was found, terminated more
than a month before the union began to picket the stores.

c. Common Situs Picketing

During fiscal 1958, the Board was again concerned with the legality

of picketing activitities at locations where both employees of the em-
ployer with whom the picketing union has a dispute and employees of
neutral secondary employers are present. Regarding the extension of
picketing from a primary employer’s premises to secondary locations,
it was again pointed out in one case ¢ that—
Where a primary employer has a permanent place of business at which a union
can adequately publicize its labor dispute, the Board holds that the fact that
picketing is conducted at the premises of a secondary employer plainly reveals
that it was designed, at least in part, to induce and encourage the employees
of the secondary employer to engage in a concerted refusal, in the course of
their employment, to handle goods for the primary employer, with an object of
forcing the secondary employer to discontinue doing business with the primary
employer, thereby violating Section 8 (b) (4) (A) of the Act.

The respondent union here supplemented its strike picketing at the
primary employer’s two permanent places of business by following
the employer’s trucks to the plant of a secondary employer where they
were to pick up supplies. Union representatives informed the supplier
of the pending strike and requested him to cooperate and to refuse
to load the struck employer’s trucks. The record also showed that
while the union picketed at the secondary premises another employer’s
delivery truck departed without unloading after its driver had con-
ferred with a representative of the picketing union. The majority

8 Dallas General Drivers, Warehousemen & Helpers, Local No. 745, AFL-CIO (Asso-
ciated Wholesale Grocery of Dallas, Inc ), 118 NLRB 1251 (Member Murdock dissenting).

8 Teamsters, Chauffeurs, Warehousemen & Helpers Union, Local 386, and General Team-
sters Union, Local 431 (Califormia Association of Employers), 120 NLRB No. 161. Mem-
ber Fanning concurred in the finding of a sec 8 (b) (4). (A) violation but dissented from

the view that picketing under the circumstances specified by the majority is per se viola-
tive of sec. 8 (b) (4) (A).
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of the Board held that the union’s conduct was unlawful because the
primary employer had two permanent places of business where the
union’s dispute could be, and was, publicized, and where the union
could bring pressure on the struck employer’s truckdrivers to sup-
port the strike.”

In the cases involving picketing at premises occupled jointly by
primary and secondary employers, the Board has continued to deter-
mine the legality of the picketing on the basis of the principles first
formulated in the Moore Dry Dock case.® As pointed out again in
one case,? these rules require, in sum, that “the timing and location
of the [common situs] picketing and the legends on the picket signs
. . . be tailored to reach the employees of the primary employer,
rather than those of neutral employers,” the controlling consideration
being “to require that the picketing be so conducted as to minimize its
impact on neutral employees insofar as this can be done without sub-
stantial impairment of the effectiveness of the picketing in reaching
the primary employees.” These limitations, in the Board’s view, were
not observed in the Hairdressers case® Here the respondent union
picketed at hotels which were the site of trade shows in which beauty
shop owners and exhibitors of products for the beauty shop trade
participated. The picketing was to press the union’s previous de-
mands that the participants—the primary employers—employ only
union members as operators or demonstrators at the shows. Inholding
that the hotel picketing was unlawful, the Board pointed out that
the union made no attempt to reach the primary employees and to
solicit membership directly from operators employed by the exhibi-
tors. Picketing, the Board noted, began before the shows were
officially opened, and the union took no action to mitigate the effect
which its picketing was likely to have on neutral employees.*

7The majority of the Board also held that the respondent union continued to violate
sec. 8 (b) (4) (A) even though it abandoned ambulatory picketing and resorted to picket-
ing at the supplier’s premises, first with organizational signs, and later with signs os-
tensibly seeking recognition as the bargaining agent of the supplier’'s employees. In the
view of the majority, the circumstances indicated that the uninterrupted picketing was,
at least 1n part, for the same unlawful purpose to cause a cessation of business between
the picketed and the struck employer, and that the changes 1n the picket signs were pri-
marily attempts to make the continued picketing seem lawful.

8 Moore Dry Dock Co., 92 NLRB 547. TUnder the rules announced in this case picketing
at such a situs is lawful if (a) the picketing is strictly limited to times when the situs of
the dispute is located on the secondary employer’s premises; (b) at the time of the picket-
ing the primary employer is engaged in its normal business at the situs; (c) the picketing
is limited to places reasonably close to the location of the situs; and (d) the picketing
discloses clearly that the dispute is with the primary employer.

® Journeymen Barbers, Hairdressers, Cosmetologists & Proprietors International Union
of America, AFL-CIO (Chicago & Illinois Hmrdressers Association), 120 NLRB No. 122.

10 Supra.

N Insofar as the union also sought to force self-employed beauty shop owners at the
shows to become union members, the Board held that the picketing even if considered pri-
mary violated the first part of sec. 8 (b) (4) (A) which prohibits strike action for the
purpose of ‘“forcing or requiring any employer or self-employed person to join any labor
or employer organization.”
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In another case, involving a situation factually resembling that in
the Moore Dry Dock case, picketing of a ship while in drydock at a
ship repair yard was held secondary and unlawful,*? because the ship’s
operator—the primary employer—was, at the time of the picketing,
not “engaged in its normal business at the situs of the dispute.” ?
The picketing here was the result of the primary employer’s refusal
to recognize the union as bargaining agent of the ship’s unlicensed
personnel. After picketing at the shipyard began, all nonsupervisory
employees were removed from the ship. While the union and its
pickets were notified to this effect, picketing nevertheless continued,
albeit with signs and pamphlets ostensibly addressed to the employees
of the ship’s operator. In the view of the majority of the Board,
the fact that the respondent was aware that no nonsupervisory pri-
mary employees were present showed that the picketing was intended
to reach the employees of the secondary employer—the shipyard—
who were engaged in repair work aboard the ship, the manifest pur-
pose being to bring about a cessation of business between the yard
and the operator of the ship, as well as between the owner of the ship
and chartering operator. The case therefore was held unlike Moore *
Dry Dock, where at the time of the picketing the primary employer’s
nonsupervisory employees were preparing the docked ship for sailing.
Here, the majority pointed out, the ship became a “dead” ship when
nonsupervisory employees were removed, and its operator was not
“engaged in its normal business” while the ship continued in drydock.

5. Strikes for Recognition Against Certification

Section 8 (b) (4) (C) forbids a union from engaging in strike
activity in order to force an employer to recognize or bargain with
one labor orgamization as the representative of the employer’s em-
ployees when another union has been certified by the Board as such
representative.

Only one case under section 8 (b) (4) (C) came up for decision
by the Board during fiscal 1958.** The trial examiner’s conclusion—
adopted by the Board—that the union here violated the section turned
on issues which, as in earlier similar cases,*® arose from the picketing
of an employer both before and after a union other than the respond-
ent was certified as bargaining agent of the picketed employer’s em-

13 Seafarers’ International Union of North America, Atlantic & Quif District, AFL—CIO
(8Salt Dome Production Co.), 119 NLRB 1638, Member Jenkins dissenting

13 See footnote 12, supra. R

¥ Knitgoods Workers Union, Local 155, International Ladies’ Garment Workers Union,
AFL—CI0 (Packard Knitwear, Inc ), 118 NLRB 577.

15 See Local No. 25, Bakery & Confectionery Workers International Umon of America,”
AFL—CIO, et al. (King’s Bakery, Inc.}, 116 NLRB 290 ; and Knit Goods Workers’ Union

Local 155, International Ladies’ Garment Workers Union, AFL—CIO (James Knitting
Afills, Inc.), 117 NLRB 1468. Twenty-second Annual Report, pp. 106-107.
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ployees. The trial examiner found that the respondent union began
to picket the employer after he refused the union’s demand for a con-
tract, and that it continued to picket even after another labor organi-
zation was elected and certified by the Board as the employees’ statu-
tory representative. The trial examiner also found that there was no
indication that the union’s original objective—recognition—changed
once the rival organization was certified. Concluding that the union’s
postcertification picketing was unlawful, the trial examiner pointed
out that, under established Board precedent, the picketing had to be
regarded as an inducement of the employees to strike, and that the
strike was intended to achieve the objective specifically prohibited
by section 8 (b) (4) (C). In adopting the trial examiner’s conclu-
sion, the Board again expressed disagreement with the view of the
Second Circuit Court of Appeals *¢ that peaceful picketing under cir-
cumstances such as this does not constitute unlawful inducement
within the meaning of section 8 (b) (4) (C).

6. Jurisdictional Disputes

Section 8 (b) (4) (D) forbids a labor organization from engaging
in or inducing strike action for the purpose of forcing any employer
to assign particular work tasks to “employees in a particular labor
organization or in a particular trade, craft, or class rather than to
employees in another labor organization or in another trade, craft, or
class, unless such employer is failing to conform to an order or certifi-
cation of the Board determining the bargaining representative for
employees performing such work.” '

An unfair labor practice charge under this section, however, must
be handled differently from charges alleging any other type of unfair
labor practice. Section 10 (k) requires that parties to a jurisdic-
tional dispute be given 10 days, after notice of the filing of charges
with the Board, to adjust their dispute. If at the end of that time they
are unable to “submit to the Board satisfactory evidence that they
have adjusted, or agreed upon methods for the voluntary adjustment
of, the dispute,” the Board is empowered to hear and determine the
dispute.

Section 10 (k) further provides that pending section 8 (b) (4) (D)
charges shall be dismissed where the Board’s determination of the
underlying dispute has been complied with, or where the parties have
voluntarily adjusted the dispute. During fiscal 1958, the Board was
for the first time squarely faced with the question whether these pro-

* Douds v. Local 50, Bakery & Confectionery Workers International Union, etc., AFI~

CI0, 224 F. 24 49; N L. R. B. v. Local 50, Bakery & Confectionery Workers International
Umon, AFL-C0IO0, 245 F. 2d 542 ; setting aside 115 NLRB 1333.
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visions ¥ permit prosecution of a section 8 (b) (4) (D) complaint
without initial determination of the underlying dispute where the
method for voluntary adjustment agreed upon by the parties has
broken down, as where the agreed-upon method or a decision under
it has been repudiated by a party. The Board held that in such cir-
cumstances a section 10 (k) determination is not a necessary pre-
requisite to the issuance and adjudication of a section 8 (b) (4) (D)
complaint.*®

This construction of section 10 (k) was held required by both its
language and its purpose. The Board specifically pointed out that to
condition unfair labor practice proceedings under section 8 (b) (4)
(D) on an initial section 10 (k) determination even where an agreed-
upon method for voluntary adjustment exists—

frustrates the congressional purpose of protecting neutral employers and the
public from jurisdictional strife, for it subjects them to continuing jurisdic-
tional strikes when the agreed method does not result in a decision favorable
to the striking union. On the other hand, the congressional purpose is clearly
enhanced by a construction of the Act which does not countenance ‘‘forum
shopping” in the fact of a private “agreed upon method of adjustment,” which
keeps an 8 (b) (4) (D) charge alive pending actual settlement of a jurisdic-
tional dispute, and which, where the private adjustment machinery has broken
down, provides a Board cease and desist order to stop a jurisdictional strike.

a. Proceedings Under Section 10 (k)

In order for the Board to proceed with a determination under
section 10 (k), the record made at the hearing must show that a work
assignment dispute within the meaning of sections 8 (b) (4) (D) and
10 (k) exists; that there is reasonable cause to believe that the re-
spondent union has induced a work stoppage in connection with the
dispute; and that the parties have not adjusted their dispute or agreed
upon methods for its voluntary adjustment.

17 Sec. 10 (k) in pertinent part reads: “Upon compliance by the parties to the dispute
with the decision of the Board or upon such voluntary adjustment of the dispute, such
charge shall be dismissed.”

8 Wood, Wire & Metal Lathers International Union and its Local Union No. 2, AFL-CIO,
et al. (Acoustical Contractors Association of Cleveland), 119 NLRB 1345. The Board’s
consideration of the question was occasioned by an appeal from the trial examiner’s dis-
missal of the sec. 8 (b) (4) (D) complaint. In the view of the trial examiner, sec. 102.72
of the Board’s Rules and Regulations (Series 6, as amended) and sec. 101.28 of the Board’s
Statements of Procedure in force at the time, required dismissal under the circumstances
because there had been no sec. 10 (k) determination of the work assignment dispute
which had given rise to sec. 8 (b) (4) (D) charges. A majority of the Board (Member
Jenkins dissenting) held that secs. 102.72 and 101 28 as interpreted by the trial examiner
were applicable and required dismissal of the complaint even though they were in conflict
with the Board’s present comstruction of sec. 10 (k). However, the Board announced
that its Rules and Statements of Procedure would be revised so as to reflect the proper
construction of sec. 10 (k). For pertinent revisions, see Rules and Regulations, and
Statements of Procedure, Series 7, secs. 102,79, et seq., and 101.27 et seq, effective
February 28, 1958. See also Lathers’ Local Union No. 252, Wood, Wire & Metal Lathers’
International Union, AFL-CIO (James I. Barnes Construction Co.), 120 NLRB No. 123
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(1) Disputes Subject to Determination

Regarding the type of dispute contemplated by the act, the Board
had occasion to reiterate that the dispute must be one over the assign-
ment of particular work to 1 or 2 distinct groups of employees. As
noted by the Board **—

The required assignment must not only be to employees in one group, it must be
in derogation of, or rather than, assignment to members of the other group.

Thus, the Board held itself without power to determine a dispute
occasioned by the transfer of certain work functions from the depart-
ment the union had contractually represented to a newly formed “ma-
chine service section.” # Following the transfer, the union struck in
support of its position that it was entitled to continuing recognition as
representative of whatever employees were assigned to the work in
question. The Board held that even if the union had, as asserted, de-
manded bargaining rights over the entire “machine service section,”
a 10 (k) determination was not appropriate because a “demand for
recognition as bargaining representative for employees doing a par-
ticular job, or in a particular department, does not to the slightest
degree connote a demand for the assignment of work to particular
employees rather than to others.”

A proceeding under section 10 (k) was likewise dismissed where the
parties’ disagreement concerned the method by which a particular type
of work was to be performed, rather than the reassignment of the par-
ticular work.?* 'The dispute between the employer and the union here
arose upon the establishment by the employer of a new plant where
modernized manufacturing methods were to be used. The union,
which was the representative of the employees at the old plant and
also was to represent the employees at the new plant, struck when the
employer refused the union’s demand that the work at both plants be
performed by the union’s members using the old operational tech-
niques. The majority of the Board took the view that, since recogni-
tion of the union at the new plant was not an issue, the only employee
group involved were the union’s own members. Thus, it was pointed
out, there could be no dispute over the assignment of work to com-
peting groups, and the strike was therefore not one for an object pro-
hibited by section 8 (b) (4) (D). The employer contended, however,
that, whatever the union’s initial objective, the strike became an un-
lawful jurisdictional strike after striking union members were
replaced with nonmembers, because compliance with the union’s con-

19 See Communications Workers of America, AFL-CIO, and 1t8 District 8 and its Local
Union 8519 (The Mountain States Telephone £ Telegraph Co.), 118 NLRB 1104,

21 fib;:i}ican Wire Weavers’ Protective Agsociation, A'FL—CIO, and Ohio Diviston No. 2,

American Wire Weavers’ Protective Association, AFL—CIO (The Lindsay Wire Weaving
Co.), 120 NLRB No. 130, Chairman Leedom dissenting.



Unfair Labor Practices 101

tinued demand that work at the new plant be done by old employees
and old methods would have involved the discharge of nonunion re-
placements. Rejecting the contention, the majority held that this
inevitable result did not of itself convert an otherwise lawful strike into
an unlawful one. To hold otherwise, the majority stated, would enable
similarly situated employers to “make any lawful strike unlawful by
hiring replacements for the strikers.”

In two cases, section 10 (k) determinations were held inappro-
priate because no dispute over the assignment of particular work was
involved, but a controversy arising from the union’s demand that
one of its members be hired for the performance of work not under
the control of, or not theretofore done by, the complaining em-
ployer. 2 In the Austin case, the employer, who had contracted for
the performance of a job on the premises of another company, was
requested to hire a union operator for certain equipment used on the
job but owned and regularly attended to by the contracting com-
pany’s employees. The Board held that since the complaining em-
ployer had no control over the operation of the equipment it mani-
festly had no authority to assign the work to any employees, and
that there was therefore no dispute within the meaning of section
10 (k). A similar situation was present in the Associated Engineers
case. Here, the respondent union had insisted on the employment of
a standby maintenance man for an electric welding machine. The
record showed that welder maintenance was not done in the plant
and that whenever maintenance work was needed the machine-had
to be returned to the manufacturer. The Board held that it was
without authority to determine the dispute which did not involve
reassignment of work from one employee to another, but involved
the employment of an employee for work not being done by the
complaining employer at all.

(2) Voluntary Adjustment

The propriety of a section 10 (k) determination depended in sev-
eral cases on whether the parties were bound by an agreement upon
methods for the voluntary adjustment of their dispute.

In one case ® the proceeding was dismissed because the question
whether certain disputed work should be assigned to lathers rather
than to carpenters was subject to determination by the National Joint
Board for the Settlement of Jurisdictional Disputes in the Building

22 Local 450, International Union of Operating Engineers, AFL-CI0O (The Austin Co.),
' 119 NLRB 135; International Brotherhood of Electrical Workers, Local Union No. 52
(Associated Engineers Inc. and Mechamcal Oontractors Association of N. J.), 120 NLRB
No. 209.

2 Local 46, Wood, Wire & Metal Lathers International Union, AFL—CIO (Building Trades
Employers Association of Long Island, Inc.), 120 NLRB No. 117,

491249—59 8




102 Twenty-third Annual Report of the National Labor Relations Board

and Construction Industry. The Board here found that the common
parent of the International Brotherhood of Carpenters and the
Lathers International was a signatory to the Plan for Settling Juris-
dictional Disputes, and that the Plan was binding upon subordinate
affiliates, including the respondent Lathers Local, notwithstanding
its efforts to disassociate itself from the Plan. It was also found that
the complaining employer (Jacobson), had submitted the present
dispute to the Joint Board and ultimately assigned the disputed
work in accordance with the Joint Board’s decision. All parties
being thus bound to submit work assignment disputes to the Joint
Board and to abide by its decision, the Board held itself precluded
from making an independent determination.

On the other hand, determination of the dispute in 1 case ?* was
held proper although, 214 years earlier, the complaining employer
and the respondent union had entered into a collective-bargaining
agreement which, among other things, provided for the submission
of all jurisdictional disputes to the National Joint Board whose de-
cisions were to be binding. The Board found that the parties’ later
conduct was totally inconsistent with the terms of their contract
and amounted to abandonment of the agreement. The agreed-upon
method for the adjustment of the parties’ dispute, in the Board’s
view, was therefore no longer binding and was no longer an obstacle
to a determination under section 10 (k). The Board also held that
the union’s claim to the disputed work being founded solely on the
abandoned contract was not a valid claim.

In two cases, the Board proceeded to determine jurisdictional dis-
putes after rejecting the respondent union’s contention that the em-
ployer had agreed, contractually or by conduct, to submit to Joint
Board procedures and to accept the Joint Board’s decision. 2

b. Violation of Section 8 (b) (4) (D)

Violations of section 8 (b) (4) (D) were found in three cases?
where complaints were issued following noncompliance by the re-
spondent unions with the Board’s decision in the antecedent pro-

% International Union of Operating Engwneers, Local Union No. 12, AFL-CIO (West
Coast Masonry Contractors, Inc ), 120 NLRB No. 5

» Local Union No. 48, Sheet Metal Workers’ International Association, AFL-CIO
(Acousti Engineering of Alabama, Inc.), 119 NLRB 157. Local 450, International Union
of Operating Engineers, AFL—CIO (Painting & Decorating Contractors, etc., on behalf of
Sline Industrial Painters, et al.), 119 NLRB 1725.

2 International Longshoremen’s Association, Ind , and 1ts Local 976—4, ¢t al. (Abraham
Kaplan, et al.), 119 NLRB 653 ; United Brotherhood of Carpenters & Joiners of America,
AFL—~CIO, et al. (Wendnagel & Co.), 119 NLRB 1444, Local Union No. 48, Sheet Metal
Workers’ International Association, AFL-CIO (Acousts Engwneering of Alabama, Inc.).
120 NLRB No. 35.
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ceedings under section 10 (k).Z In each case it was found that the
respondents resorted to strike action in support of demands for the
reassignments of work to which they were not entitled under the
Board’s 10 (k) determination.?®

In one of these cases # the union reasserted the defense, previously
raised in the 10 (k) proceeding,® that the disputed work was assigned
to its members in a Joint Board decision by which the employer was
bound. The Board again rejected the defense because the employer,
in fact, had never agreed to submit to Joint Board procedures and
had refused to accept the Joint Board’s determination which the
union invoked.

The section 8 (b) (4) (D) complaint in one case,** as noted above,
was dismissed on procedural grounds.

21 As noted above (pp. 98-99), a complaint incorporating 8 (b) (4) (D) charges may
issue (1) where a sec. 10 (k) determination of the underlying dispute has not been com-
plied with; and (2) where existing voluntary methods for adjustment, which precluded a
10 (k) determination, have broken down. Noncompliance with a Board determination will
be found where the union has not obeyed the usual direction to give notice of 1ts intention
to comply to the regional director in whose office the 8 (b) (4) (D) charges are pending
Abraham Kaplan, supra; Wendnagel & Co., supra.

2 In the Wendnagel case, the union was found to have applied both primary and sec-
ondary pressures to achieve its illegal objective. Holding that the union thus violated
both subsecs. (A) and (D) of sec. 8 (b) (4), the Board rejected the trial examiner’s view
that the objects prohibited by the two subsections are mutually exclusive and that a single
state of facts cannot be held violative of both subsections. See also Local Union No. 48,
Sheet Metal Workers’ International Assocration, AFL—CIO, et al. (Acousti Engineering of
Alabama, Inc ), 120 NLRB No. 34.

2 Local Unton No. 48, Sheet Metal Workers’ International Association, AFL—CIO
(Acoustr Engwneermg of Alabama, Inc ), 120 NLRB No. 35.

%0 Local Union No. 48, Sheet Metal Workers’ International Association, AFL-CIO
(Acousty Hngineering of Alabama, Inc.), 119 NLRB 157.

31 Wood, Wire & Metal Lathers International Union and its Local Union No. 2, AFL-CIO,
et al. (Acoustical Contractors Association of Cleveland), 119 NLRB 1345. See p. 99,
footnote 18.



v

Supreme Court Rulings

The cases litigated by the Board in the Supreme Court during
fiscal 1958 called for decision on an uncommonly large number of
issues of major importance in the administration of various provisions
of the act. The cases involved the scope of an employer’s bargaining
duty under section 8 (a) (5) in regard to subjects of mandatory and
nonmandatory bargaining;! enforcement of mno-solicitation rules
against employees by an employer who engages in an antiunion cam-
paign;? the availability of “hot cargo” agreements to unions as a
defense against secondary boycott charges;? the area of the Board’s
discretion in remedying unlawful employer assistance of a union not
in compliance with the act’s filing and non-Communist affidavit re-
quirements; * and the validity of the Board’s procedures for the
issuance and revocation of subpenas.®

1. Violation of Bargaining Duty—Conditions on Bargaining

In the Borg-Warner case® the Supreme Court aflirmed the Board’s
conclusion that an employer violates section 8 (a) (5) if he insists on
the inclusion in a collective-bargaining contract of clauses not dealing
with “wages, hours, and other conditions of employment,” and there-
fore not within the scope of mandatory collective bargaining as de-
fined in section 8 (d) of the act. The employer had conditioned ac-
ceptance of any agreement on (1) a recognition clause that excluded
the local union’s parent organization which had been certified by the
Board as the employees’ bargaining representative; and (2) a clause
providing for a secret ballot vote—of both union and nonunion em-

1N. L. R. B. v. Wooster Division of Borg-Warner Corp, 356 U, 8. 342,

2N. L. R. B. v. Umted Steelworhers of America, CI0, and Nutone, Inc.; N. L. R. B. v.
Avondale M4lls, 357 U. 8 357.

3 Local 1976, United Brotherhood of Carpenters, etc. (Sand Door & Plywood Ce.) v.
N. L. R. B.; N. L. R. B. v General Drivers, Chauffeurs, etc, Local 886 (American Iron &
Machine Works), Local 850, International Association of Machinists, AFL—CIO v. N. L.
R. B. (consolidated for argument), 357 U. 8. 93; and N. L. R. B. v. Milk Drivers and
Dairy Employees Local Unions Nos. 338 and 680 (Crowley’s Mk Co ), 357 U. S. 345.

4N. L R. B. v. Dwtrict 50, United Mine Workers of America (Bowman Transportation,
Inc ), 355 U. S. 453.

5 Lewis Food Co. ¢t al. v. N. L. R. B, 357 U, 8. 10; N, L. R. B. V. Duval Jewelry Co
of Miami, Inc., Jenkwns & Sons, Inc., et al., 357 U. S. 1.

éN. L. R. B, v. Wooster Division of Borg-Warner Corp., 356 U. S. 342,
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ployees in the bargaining unit—on the company’s last bargaining
offer before the union could strike.

A majority of the Court held that the “ballot” and “recognition”
clauses, while lawful if agreed upon voluntarily, were not subjects
of compulsory negotiation within the statutory bargaining duty as
defined in section 8 (a) (5) and 8 (d).” In mandatory matters, the
Court pointed out, the act requires bargaining in good faith but does
not require agreement. In lawful nonmandatory matters, on the other
hand, the parties are left free to bargain or not to bargain, and to agree
or not to agree. However, the Court went on to say, the act does not
permit a party to insist on inclusion in a contract of a nonmandatory
clause to the point of impasse as a condition to agreement on manda-
tory matters. The Court agreed with the Board that such insistence
is a refusal to bargain about subjects within the scope of mandatory
bargaining even though the party—as the employer here—has other-
wise bargained in good faith as to those subjects.

In concluding that the “ballot” clause was not a subject of mandatory
bargaining, the majority of the Court viewed the proposal as related
only to the procedure to be followed by the employees among them-
selves before their representative may call a strike or refuse a final
offer. The ballot clause, the Court stated, “settles no terms or condi-
tions of employment—it merely calls for an advisory vote of the em-
ployees.” The Court declined to treat the ballot clause as a partial
“no-strike” clause and as subject to bargaining in the same sense as
a general no-strike clause, on the ground that the clause was not de-
signed to regulate relations between employer and employees but was
concerned with relations between the employees and their union. The
clause, according to the Court, “substantially modifies the collective-
bargaining system provided for in the statute by weakening the in-
dependence of the ‘representative’ chosen by the employees. It enables
the employer, in effect, to deal with its employees rather than with their
statutory representative.”

The “recognition” clause likewise was held not a matter for manda-
tory bargaining. The majority of the Court pointed out that the act
required the employer to bargain with the International union which
the Board had certified as the employees’ representative, and that it
could not, therefore, insist on the substitution of the International’s
Local as party to the contract. The Court held that, while the act
does not prohibit the voluntary addition of a party as signatory to a

7 Justice Frankfurter concurred in the majority’s appraisal of the recognition clause as
outside the scope of mandatory bargaining, Justices Harlan, Clark, and Whittaker con-
curred in the finding that the employer’'s insistence on the clause violated sec. 8 (a) (5),
but solely on the ground that the employer violated its express statutory duty to sign an
agreement with the certified exclusive bargaining representative. Justices Harlan, Clark,
Whittaker, and Frankfurter dissented, however, from the finding that the prestrike ballot
clause was outside the area of mandatory bargaining.
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collective-bargaining agreement, insistence on excluding the certified
representative is violative of the employer’s statutory bargaining duty.

2. Enforcement of No-Solicitation Rule During Employer s
Antiunion Campaign

In two cases, the Supreme Court granted certiorari in order to re-
solve the question whether it is an unfair labor practice for an em-
ployer to campaign against union organization and at the same time
to enforce plant rules against solicitation by employees on working
time, including organizational solicitation.?

In Nutone, Inc., the Court of Appeals for the District of Columbia ®
had reversed the Board’s ruling that, while the employer violated the
act by seeking to arrest the organizational drive in the plant through
surveillance, and interrogation and discharge of participants, it was
not a separate unfair labor practice to prohibit employees from posting
or distributing organizational campaign signs and literature on com-
pany property while the employer himself disseminated antiunion
literature which, however, was noncoercive and was within the free
speech protection of section 8 (¢). In Awondale Mills, the Fifth
Circuit had disagreed with the Board’s conclusion that enforcement by
the employer of its no-solicitation rule during an organizational cam-
paign was unlawfully discriminatory in view of the employer’s
concurrent and coercive antiunion conduct—uviz, interrogation of em-
ployees and solicitation of employee resignations from the union, ac-
companied by threats of a shutdown and loss of employee benefits
should the mill become organized. In the Board’s view, the em-
ployer’s conduct constituted “antiunion solicitation” and was unlawful
under the circumstances.

A majority of the Supreme Court held that under controlling prin-
ciples, equally applicable in both cases, the employer’s disregard of
its own rule was not an unfair labor practice under the circumstances.
The Court therefore reversed the District of Columbia Circuit in
Nutone ** and affirmed the Fifth Circuit’s judgment in Avondale.*

The majority of the Court predicated its conclusion on two grounds:
(1) the failure of the employees, or their union, to request that the
employer relax its otherwise valid no-solicitation rule so as to permit
prounion solicitation; and (2) the absence of a showing “that the no-
solicitation rule truly diminished the ability of the labor organizations
involved to carry their message to the employees,” thereby creating a

8N. L. B B. v. United Steelworkers of America, CI0, and Nutone, Inc.; N. L. R. B. v.
Avondale Mills, 357 U. S. 357.

® Nutone, Inc.,, 112 NLRB 1153, reversed in part sub nom Unmited Steclworkers of
America v, N. L. R. B., 243 F. 2d 593 (C. A, D. C.).

¢ Justices Black and Douglas dissenting.
¥ Chief Justice Warren and Justice Douglas dissenting,
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substantial “imbalance in the opportunities for organizational com-
munication.” As to the first point, the majority noted that it was not
for the employer to offer the employees the use of company time and
facilities, especially because such a voluntary offer might conflict with
the prohibition of section 8 (a) (2) against employer assistance and
support of a labor organization.* Regarding point (2) the Court
held that impairment of opportunity for organizational communica-
tion is relevant not only where the validity of a no-solicitation rule is
in issue, but also where the lawfulness of the application of an other-
wise valid rule must be determined. Here, in the Court’s view, suffi-
cient impairment was not shown even though enforcement of the rules
had the effect of closing off one channel of communication. However,
the Court went on to say, the act—

does not command that labor organizations as a matter of abstract law, under
all circumstances, be protected in the use of every possible means of reaching
the minds of individual workers, nor that they are entitled to use a medium of
communication simply because the employer is using it. . . . If, by virtue of the
location of the plant and of the facilities and resources available to the union,
the opportunities for effectively reaching the employees with a pro-union message,
in spite of a no-solicitation rule, are at least as great as the employer’s ability to
promote the legally authorized expression of his antiunion views, there is no
basis for invalidating these “otherwise valid” rules. [357 U. 8. at 364.]

The majority pointed out that since nothing in the record of the two
cases indicated the existence of a crucial disparity in the respective
opportunities to reach the employees, there was no basis for finding
that enforcement of the no-solicitation rules was unlawfully discrim-
inatory. The Court made clear, however, that it is not to be understood
as holding that “enforcement of a valid no-solicitation rule by an
employer who is at the same time engaging in anti-union solicitation
may not constitute an unfair labor practice.” *¢

3. “Hot Cargo” Agreement Not a Defense to Secondary Boycott
- Charges

A Supreme Court majority ** held during the past year that a “hot
cargo” provision in a collective-bargaining agreement—usually to the
general effect that the contracting employer’s workmen shall not be

12 The majority also noted that while the Board 1n its specialized experience might have
found that such a request would have been rejected, such a conclusion was not compelled
as a matter of law.

13 The majority’s opinion here cites Republican Avwation Corp v N. L R B., 3824 U. S
793, 797-798 ; and N. L. R. B. v. Babcock & Wilcox Co , 351 U. S. 105, 112.

14 Chief Justice Warren’s dissenting opimon, in which Justice Douglas joined, expresses
disagreement with the view that the situations in the two cases are controlled by the same
considerations. The dissent holds that the two cases must be distinguished on the basis
of the nature of the employer’s antiunion conduct which was coercive in Avondale, and
noncoercive and within the free speech privilege in Nutone.

1 Digsenting opinion by Justice Douglas in which Chief Justice Warren and Justice
Black concurred.
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required to handle materials which are objectionable to the union rep-
resenting his employees—cannot serve as a defense to an unfair labor
practice charge under the secondary boycott ban of section 8 (b) (4)
(A) when, in the absence of such a provision, the conduct charged
would be a violation. The question was presented in three cases® in
which the Court of Appeals for the Ninth Circuit,!” on the one hand,
and the Courts of Appeals for the District of Columbia ** and for
the Second Circuit,® on the other hand, had reached conflicting
conclusions.

In Sand Door, the Ninth Circuit upheld the view that when the
respondent union induced its members on a construction job not to
hang nonunion doors, it thereby violated section 8 (b) (4) (A) even
though the contractor’s collective-bargaining agreement with the
union provided that workmen shall not be required to handle non-
union material. Conversely, the District of Columbia Circuit in the
American Iron case held that one of the respondent unions, which
had a similar “hot cargo” agreement, was free to instruct the employees
of certain carriers it represented not to handle freight of a manufac-
‘turer with which the other respondent in the case had a dispute.?
And in the Crowley’s Milk case, the Second Circuit adhered to the
view expressed in an earlier case ** that section 8 (b) (4) (A) is not
violated where a union encourages employees to exercise a contractual
right not to handle “hot cargo.”

a. Direct Appeal to Employees

The majority of the Supreme Court pointed out that, in approach-
ing the “hot cargo” question, account must be taken of the fact that
section 8 (b) (4) (A) does not deal with so-called secondary boycotts
as such; that it prohibits only the inducement of work stoppages by
employees in order to force their employer to boycott a third party;
and that it prohibits neither direct inducement of employers to engage

16 Local 1976, Unsted Brotherhood of Carpenters, etc. (Sand Door & Plywood Co) v.
N. L. R. B.; N. L. R. B. v. General Drivers, Chauffeurs, etc, Local 886 (American Iron
& Machine Works) ; Local 850, International Association of Machwnists, AFL-CIO V.
N. L. R. B. (consolidated for argument), 857 U. 8. 93; and N. L. B. B. v. Milk Drivers
and Dawry Bmployees Local Unions Nos. 338 and 680 (Crowley’s Milk Co.), 357 U. 8. 345

¥ N. L. R. B. v. Local 1976, United Brotherhood of Carpenters, etc. (Sand Door & Ply-
wood Co.), 241 F, 24 147,

8 General Drwers, Chauffeurs, etc., Local 886 (American Iron & Machine Works) v.
N.L R.B,247F. 24 71.

1 Malk Drivers & Dawry Employees Local Union No. 838, efc. (Crowley’s Milk Co.) v.
N.L.R. B,,245 F 2d 817.

® This union, after striking the manufacturer, extended the dispute to the carriers’
loading platforms. There it picketed the manufacturer’s trucks without making it clear
that the dispute was only with the manufacturer, and also requested employees of some
of the carriers not to handle the manufacturer’s freight. The court of appeals held that,
while the conduct of the union which had a “hot cargo” agreement was lawful, the strik-
ing union, not being a party to, or a third-party beneficlary of, the agreement, could not
invoke its protection, and that the striking unlon’s secondary action at the carriers’
premises violated sec. 8 (b) (4) (A).

# Rabouwn, d/b/a Conway’s Express v. N. L. R B, 195 F. 2d 908.



Supreme Court Rulings 109

in a boycott nor voluntary boycotts by employers for their own reasons.
According to the Court’s majority, section 8 (b) (4) (A) thus pre-
serves the employer’s freedom of choice in the matter of boycotts, and
Congress apparently contemplated—

a freedom of choice at the time the question whether to boycott or not arises in
a concrete situation calling for the exercise of judgment on a particular matter of
labor and business policy. Such a choice, free from the prohibited pressures—
whether to refuse to deal with another or to maintain normal business relations
on the ground that the labor dispute is no concern of his—must as a matter of
federal policy be available to the secondary employer notwithstanding any private
agreement entered into between the parties. [357 U. 8. at 105.]

The Court went on to say that—

This is so because by the employer’s intelligent exercise of such a choice under
the impact of a concrete situation when judgment is most responsible, and not
merely at the time a collective bargaining agreement is drawn up covering a
multitude of subjects, often in a general and abstract manner, Congress may
rightly be assumed to have hoped that the scope of industrial conflict and the
economic effects of the primary dispute might be effectively limited.

To allow a union to invoke a hot-cargo agreement in defense of a
violation of section 8 (b) (4). (A) would, in the Court’s view, “give
it the means to transmit to the moment of boycott, through the con-
tract, the very pressures from which Congress has determined to re-
lieve secondary employers.”

Upholding the Board’s conclusion that a hot-cargo agreement does
not justify any direct appeal to employees to engage in a work stop-
page otherwise prohibited by section 8 (b) (4) (A), the Court noted
that where a union is free to induce employees to enforce their con-
tractual hot-cargo rights by self-help, the potentiality of coercive
pressure on the employer is very great. Thus, according to the Court,
the rule established by the Board—
expresses practical judgment on the effect of union conduct in the framework of
actual labor disputes and what 15 necessary to preserve to the employer the
freedom of choice that Congress has decreed On such a matter the judgment

of the Board must be given great weight, and we ought not set against it our
estimate of the relevant factors.

b. Validity of Hot-Cargo Agreements

The Supreme Court took the view that the cases before it did not
require consideration of the validity of hot-cargo agreements as such,
the Board having been concerned solely with whether a hot-cargo
agreement immunizes inducement of employees to strike or refuse to
handle goods from the prohibition of section 8 (b) (4) (A). The
Court observed that it is not the Board’s province to invalidate hot-
cargo agreements which -contain “no element of an unfair labor
practice”;?* nor, according to the Court, is the mere execution of a

22 The Board’s main opinion in Send Door (113 NLRB 1210, 1215) similarly recognized

that mnsofar “as such contracts govern the relations of the parties thereto with each other,
we do not regard it our province to declare them contrary to public policy.”
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hot-cargo agreement prima facie evidence of prohibited inducement
of employees.?

4. Remedy in Case of Employer Assistance of Noncomplying
' Union

The Supreme Court in the Bowman Transportation case ** had be-
fore it the question whether the Board’s longstanding practice to
remedy unlawful employer assistance of a union by prohibiting its
recognition until certified in a section 9 (c) proceeding was a proper
remedy where the assisted union, not being in compliance with the
filing requirements of section 9 (f), (g), and (h) of the act, was
ineligible for certification. The Court of Appeals for the District of
Columbia,?* whose judgment was under review, had held that under
the Supreme Court’s Arkansas Oak Flooring decision ** the Board
was without power to require certification as a condition to Bowman’s
further recognition of the noncomplying union it had unlawfully
assisted. The court of appeals therefore modified the Board’s order
so as to permit recognition of the assisted union as bargaining repre-
sentative of the company’s employees, either upon a Board election
and certification, or, in the alternative, when the union shall have been
otherwise selected as such representative by a majority of the em-
ployees after expiration of the 60-day period during which the com-
pany was to withhold recognition.®

The Supreme Court held that the Board’s order conditioning the
future recognition of the assisted union upon a Board certification
was inappropriate under the circumstances. However, pointing out
that the Board had the statutory power to condition such recognition
upon an election not followed by certification, the Court directed
that the case be remanded to the Board for appropriate remedial
action. The judgment in which the lower court had modified the
Board’s order was vacated as in excess of permissible limits of
judicial review.

2 In the American Iron case, the Supreme Court also declined to hold that the hot-cargo
agreements there were invalid because they conflicted with the signatory common carriers’
duty under the Interstate Commerce Act to render nondiscriminatory service. The Court
pointed out that while a hot-cargo agreement may not relieve the contracting carrier pro
tanto of its obligations under the ICA, 1t does not follow that this circumstance auto-
matically invalidates the agreement for the purpose of other congressional policies such
as the prohibitions of see. 8 (b) (4) (A) of the National Labor Relations Act.

2 N. L. R. B. v. District 50, Unted Mine Workers of America (Bowman Transportation,
Inc.), 355 U. 8. 453,

2 Judge Washington dissenting.

% United Mine Workers of America et al. v. Arkansas Oak Flooring Co., 351 U. § 62,
Twenty-first Annual Report, pp. 126-127.

22 The court of appeals also modified the Board’s order by eliminating from the notice
provisions references to the union whose organizational activities the employer had sought
to defeat.
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The inappropriateness of the challenged order, the Court held,

derives from the fact that to condition recognition of the assisted
union here, which had elected to forego the advantages of complying
with the act’s filing requirements, was tantamount to disestablishment,
a device the Board, with court approval, had consistently reserved
to remedy employer domination of a labor organization. In the
case of domination, the Court noted, disestablishment rather than
deferral of recognition has been held necessary because a dominated
union, unlike an assisted one, has been deemed inherently incapable
of ever fairly representing employees. The Court then pointed out
that in assistance cases the primary concern in requiring nonrecogni-
tion absent certification is not the formal act of certification but the
opportunity afforded the employees to select the assisted union in a
free election after the effects of the employer’s unfair labor practices
have been dissipated. Such an election, the Court held, is not pre-
cluded by section 9 (f), (g), and (h), the sole purpose of the section
being to deprive noncomplying unions of the benefits flowing from
Board certification. According to the Court, subsections (f), (g),
and (h) of section 9—
contain nothing compelling the Board to insist upon a Board certification and
thus to deny the employees the right at an election held under proper safe-
guards to select the noncomplying assisted union for their representative.
Nothing in the subsections, for example, is a barrier to the conduct by the
Board of an election not followed by a certification, or to the making of an
arrangement with another appropriate agency, state or federal, for the con-
duct of the election under conditions prescribed by the Board. [355 U. S.
at 461.]
Reiterating its holding in Arkansas Oak Flooring *® that Congress
did not make the filing requirements a condition precedent to the
right of a union to be recognized as exclusive bargaining representa-
tive, the Court held that the Board could not, by requiring certifi-
cation, make the noncompliance of the assisted union a reason for
denying employees the right to choose it in an election. As noted
above, the Court directed that the case be remanded to the Board
for appropriate modification of its order.*®

5. Validity of the Board’s Subpena Procedures

Two companion cases involved the validity of the Board’s rules
and procedures relative to the issuance and revocation of subpenas
under the powers conferred by section 11 (1) of the act.®

2 United Mine Workers of Americe et al. v. Arkansas Oak Flooring Co., 351 U. 8. 62, 73;
Twenty-first Annual Report, pp. 126-127. -

2 The Board’s subsequent establishment of a remedial election procedure in cases in-
volving employer assistance of noncomplying unions is discussed at pp. 62-63, supra.

30 Lewis Food Company, et al. v. N. L R. B., 357 U. § 10; N. L. R. B. v. Duval Jewelry
Company of Miami, Inc., et al. 357 U. 8. 1.



112 Twenty-third Annual Report of the National Labor Relations Board

a. Issuance of Subpenas

In Lewis Food, the Supreme Court, affirming the Ninth Circuit
Court of Appeals,® held that the provisions of section 11 (1),
which make the issuance of subpenas mandatory, were properly im-
plemented by the Board’s practice to furnish its regional offices and
trial examiners blank subpenas bearing its seal and the facsimile
signature of a Board Member for automatic issuance upon applica-
tion of a proper party. The act, the Court observed, does not require
that the burden of performing the purely ministerial act of issuing
subpenas be imposed on the Board Members themselves. The Su-
preme Court noted that lower Federal courts had consistently taken
the same view of the law.

The Supreme Court affirmed the Ninth Circuit’s conclusion that the
Board’s General Counsel is a proper party at whose request a subpena
may issue. The General Counsel’s role under section 3 (d) in the
prosecution of unfair labor practice charges, the Court pointed out,
is a major one and the issuance of subpenas is often essential to the
performance of that role.

b. Revocation of Subpenas

In both Duwal and Lewis Food, the parties to whom subpenas had
been directed attacked the Board’s procedures in administering the
revocation provisions of section 11 (1) of the act. The parties con-
tended, respectively, that the Board improperly delegated the power
to pass on their motions to revoke to subordinates, i. e., the hearing
officer in the Dwwal representation proceeding, and the trial examiner
in the Zewis Food unfair practice case. The Supreme Court rejected
the contention, thus reversing the Fifth Circuit’s holding in Dwuwal,?®
and affirming that of the Ninth Circuit in Lewis Food.> '

The rules pursuant to which the Board acted,** the Supreme Court
pointed out, contain only a limited delegation of power to the respec-
tive subordinates to make a preliminary ruling on motions to revoke,
and final decision rests with the Board to which the moving party
may appeal in accordance with the Board’s Rules. In the Court’s
view, the requirement of the Rules that the party must request special
permission to appeal is not prejudicial since'it is but the method of
showing that a substantial question is raised concerning the validity
of the subordinate’s ruling, a denial of leave being tantamount to a

3 Infra, footnote 33

33 N. L. R. B. v. Duval Jewelry Company of Miams, Inc, et al., 243 F. 2d 427 ; Twenty-
second Annual Report, pp. 154-1535.

3N L. R. B v Lewis Food Co., 249 F. 23 832,

3¢ Rules and Regulations (Seriegs 6), Sec. 10258 (c), as to representation cases, and

See. 1002.831 (b) as to unfair practice cases, now Rules and Regulations (Series 7), Secs.
102.66 (c) and 102 31 (b).
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decision that no substantial question exists. Holding the degree of
delegation embodied in the Board’s revocation rule to be permissible
under section 11 of the act, the Court once again made clear that “the
law does not ‘preclude practicable administrative procedure in obtain-
ing the aid of assistants’” and that “much of the work of the Board
necessarily has to be done through agents.”

In Lewis Food, the Court also noted that, while the Board’s express
statutory authority to revoke subpenas is limited to subpenas requir-
ing the production of evidence (subpenas duces tecum), it is clearly
within the Board’s rulemaking power under section 6 of the act
to make the revocation procedure applicable also to subpenas requiring
the attendance and testimony of witnesses (subpenas ad festifican-
dum).



VI
Enforcement Litigation

Board orders in unfair labor practice proceedings were reviewed
by the courts of appeals in 49 enforcement cases during fiscal 1958.
The more important issues decided by the respective courts are dis-
cussed in this chapter.

1. Employer Unfair Labor Practices

Aside from the usual evidentiary questions, the cases under section
8 (a) presented issues as to the definition of the term “labor organiza-
tion” for the purposes of section 8 (a) (2), the incidents of an em-
ployer’s bargaining obligation in certain circumstances, and the effect
of section 502 of the act in a situation where employees walk off the
job because of “abnormally dangerous” working conditions.

a. Contractual Limitations on the Right To Strike as Affected by
Section 502

Section 502 of the act provides that “the quitting of labor by an
employee or employees in good faith because of abnormally dangerous
conditions for work at the place of employment of such employee or
employees [shall not] be deemed a strike under this Act.” The Sixth
Circuit agreed with the Board in one case® that in view of this pro-
vision the employer had violated section 8 (a) (1) and (3) in dis-
charging a group of buffing-room employees when they walked off
the job in midshift. The employees had walked out because the blower
system was not operating and their work place had become excessively
hot, humid, and fogged with abrasive dust. If viewed as a “strike”
the walkout might have been regarded as valid grounds for discharge,
as there was a union contract in effect at the time and it contained a
no-strike clause. However, the court held that the no-strike provision
did not apply in this case, for the faulty blower had created conditions
which the employees could reasonably regard as “abnormally dan-
gerous” within the meaning of section 502; hence their concerted
action could not be treated as a “strike” in breach of the contract.

1N. L. R. B v Knight Morley Corp, 251 F 24 753
114
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b. The Section 8 (a) (2) Ban on Domination or Interference With
“Labor Organizations”

In the Cabot Carbon case,® the Board had found that the employer
violated section 8 (a) (2) by organizing and continuing to support a
system of employee committees whose function was to “discuss” with
management various matters of mutual interest including grievances,
seniority, and working conditions. Since collective bargaining (in
the sense of actually negotiating bilateral agreements as to working
conditions and like matters) was expressly excluded from the com-
mittees’ purposes, the employer contended that the committee was not
a “labor organization” under the statutory definition of section 2 (5),
which controls the reach of section 8 (a) (2). The Board rejected this
contention, noting that a “labor organization” is defined in section
2 (5) as “any organization of any kind, or any . . . employee repre-
sentation committee or plan, . . . which exists for the purpose, in
whole or in part, of dealing with employers concerning grievances

. or conditions of work.” [Emphasis supplied.] In the Board’s
view, the activities of the committees in this case amounted to “dealing
with” the employer, whether or not such “dealings” could properly be
termed collective bargaining. The Fifth Circuit set aside the Board’s
decision on the ground that the committees, although employer dom-
inated, were not “labor organizations.” The court reasoned that the
term “dealing,” as used in section 2 (5), denotes something more than
merely “discussing” and, indeed, must refer to actual “negotiating or
bargaining,” hence “a group of employees is not a labor organization
unless it exists for the purpose of negotiating or bargaining with em-
ployers.” In the court’s view, support for this conclusion is found in
the text and legislative history of the section 9 (a) proviso, which pre-
serves the “right” of “any individual or group of employees” to present
grievances to their employer. As the court acknowledged in its opin-
ion, this reading of “labor organization” is in conflict with the decisions
of other circuit courts in cases applying sections 8 (a) (2) and 2 (5),
and the Board has petitioned for certiorari to resolve the conflict.

c. Refusal To Bargain

The scope of the employer’s duty to furnish wage information re-
quested by the employees’ bargaining representative was at issue in one
case arising under section 8 (a) (5). Another involved the effect of
contractual grievance provisions in “channelizing” the duty to
bargain.

2 Cabot Carbon Co and Cabot Shops, Inc. v. N L R B, 256 F. 2d 281 (C A. §), setting
aside 117 NLRB 1633
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Enforcing the Board’s order in J. /. Case Co.,* the Seventh Circuit
held that the employer had violated section 8 (a) (5) by refusing the
certified union’s request for “all data and time study information and
material” used in setting the hourly and piece rates currently in effect
for all production jobs in the plant. At the time of the union’s request,
a recently executed contract was in force between the parties and, under
its terms, neither the employer nor the union was entitled to call for
renegotiation of wage rates for another 8 months. The union stated,
however, that it needed the time studies and related data for purposes
of “contract administration” as well as “collective bargaining,” and the
court agreed with the Board in finding that this justification was ad-
vanced in good faith. In the circumstances, the court ruled, the
employer was obligated to make the requested information available,
as it was manifestly relevant “to the union’s task as the bargaining
representative,” not only in assessing grievance claims and otherwise
administering the contract from day to day, but also in preparing for
the negotiations which might be expected some months hence. In
overruling the employer’s contention that the statutory duty to bar-
gain is “pegged to the existence of pending wage negotiations” or spe-
cific formalized grievances, the court noted, citing recent Supreme
Court decisions,* that “collective bargaining is a continuing process

. .. [and] the union not only has the duty to negotiate collective
bargaining agreements but also the statutory obligation to police and
administer the existing agreements.”

The union in the Anight Morley case® took up a grievance in behalf
of a group of employees who had been discharged for staging a walk-
out in protest against unhealthful working conditions in their depart-
ment. The collective-bargaining contract in effect at the time of the
group discharge provided for a four-step grievance procedure, with
either party having the option to call for arbitration as the fifth and
final step. The union carried the matter through the first four steps
of this procedure, but the company rejected the grievance at each stage.
At that juncture the contract expired, and the union, instead of calling
for arbitration, thereafter attempted to obtain redress for the dis-
charged employees in negotiating with the employer as to the terms
and conditions of a new contract. The employer, however, refused to
treat the matter as one of the general bargaining issues, contending
that the union should have exhausted its remedies under the grievance
procedure provided in the expired contract. The Board rejected this
contention in finding that the employer’s position was in violation of

3J. I. Case Co. V. N. L. R. B.,, 253 F. 2d 149. The Board's decision is discussed at
p. 76, supra.

4+ Among others, Conley v. Gibson, 355 U. S. 41, and N. L. R. B. v. F. W. Woolworth Co,
352 U. S. 938.

SN. L. R. B. v. Knight Morley Corp , 251 F. 2d 753 (C. A. 6).
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section 8 (a) (5) of the Act, but the Sixth Circuit reversed the Board’s
decision on this point.® Since the grievance had arisen while the prior
contract was still in effect, the court held, the employer’s duty to arbi-
trate on demand was not extinguished,” and the union, by the same
token, was not entitled to abandon that agreed-upon channel for
settlement.

2. Union Unfair Labor Practices

The more important issues decided by the courts of appeals under
section 8 (b) concerned the secondary boycott provisions in subsection
(4) (A) and the ban on union-caused discrimination in subsection (2).
One case involved the bargaining requirements of subsection (3), and
another had to do with the jurisdictional disputes provision in
subsection 4 (D).

a. Discrimination Under Section 8 (b) (2)

One case under section 8 (b) (2) involved a union’s refusal to “clear”
several of its members for jobs with employers who depended upon
the union as a source of labor. Two other cases called for construction
of the union-shop provisions in section 8 (b) (2) and 8 (a) (3) as
applied to an employee who, following a period of delinquency, makes
an “eleventh hour” tender of his union initiation fees or dues.

(1) Discriminatory Administration of a Referral System

In enforcing the Board’s order in Local 542, Operating Engineers,®
the Third Circuit held that the respondent union had violated section
8 (b) (2) of the act by withholding “clearance” and thereby prevent-
ing several job applicants from obtaining work they had found for
themselves on construction projects in the two-State area of the
union’s jurisdiction. Each applicant was a paid-up member of the
union but, under the union’s rules governing the classification of
members and the distribution of available work, was not entitled to
the particular job he sought. One man, for example, was a full-
fledged “book” member applying for a low-rated job of the type
which the union reserved for its subordinate “A” or “B” members;
another, conversely, held his membership in the so-called apprentice,
or “A” group, but was applying for the type of job which the union

8 The court upheld the Board’s finding of a sec. 8 (a) (5) violation on other grounds,
however, and, as discussed above (p. 114) also affirmed the Board’s finding that the
employer’s action in discharging the aggrieved employees was in violation of sec 8 (a) (1)
and (3).

7 As authority for this proposition, the court cited Textile Workers Union of America V.
Lwncoln Mills of Alabama, 353 U 8. 448, as well as its own rulings in two earlier cases

8N. L. R B v. Local 542, International Union of Operating Engineers, AFL (Koppers
Co., Inc.), 255 F. 2d 703.

491249—59——9
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reserved for full “book” members. A third, residing in Philadelphia,
proposed to transfer with his last employer to a new construction
project in Bethlehem, Pa.; thus preempting a job which the union
wanted to reserve for some unemployed member in the Bethlehem
area. The court upheld the Board’s finding that the union’s action in
withholding clearance in these cases was calculated to “encourage . . .
membership” in the union so as to fall under the ban of section
8 (a) (8) and 8 (b) (2) of the act as construed in the Zadio Officers’
case.” Although noting that the union’s “selective referral and hiring
scheme” was not fraudulent or unfair, so far as appeared, and that
union-administered referral systems are not per se unlawful, the
court based its decision on the ground that “a union may not insist
that an employer subordinate his own hiring preference to the union’s
referral arrangement.”

(2) The Effect of an Employee’s Belated Tender of Union Dues or Initiation Fees

In setting aside the Board’s finding of a section 8 (b) (2) violation

in one case,”® the Second Circuit rejected the Board’s view that an
employee subject to a valid union-security contract cannot be treated
as a “free rider” and, as such, discharged for nonpayment of his
union dues, where he attempts to save his job by tendering the sums
he owes, but not until sometime after the due date and the union’s
demand for his discharge.* The intent of the statutory union-
security provisions is to allow “effective enforcement” of valid union-
shop contracts, albeit within strict limits, the court declared, and—
If labor organizations are to be allowed effective enforcement of union security
provisions, they must be free to invoke the sanction of loss of employment
against those union members who are delinquent in tendering their periodic
dues. This sanction might become meaningless if an employee could avoid
its impact by an eleventh hour tender of back dues just prior to actual
discharge.
At the same time, the court pointed out that the discharged employee
in this case was entitled to redress if the union’s operative demand
for his discharge was actually based, “even in part,” upon some
ground other than his failure to pay his dues on time. Since the
Board had not made findings as to the union’s underlying reason or
reasons for continuing to demand the employee’s discharge, even
after he had tendered his dues, the court remanded the case to the
Board for consideration of this question.

® Radio Officers’ Unionv.N L R.B.,347TU. S 17.

0 International Association of Machinists, etc v. N. L R. B., 247 F 24 414.

1 The court noted that the Board had first adopted this view in Aluminum Workers
International Umon, Local No. 185, AFL (The Metal Ware Corp ) (111 NLRB 411; 112
NLRB 619 (1955)), and that the Board's order in that case had been enforced by the
Seventh Circuit (230 F. 2@ 515). However, the court distinguished the Seventh Circuit's
decision in Alumanum, stating that 1t rested on grounds which did not involve ‘‘the broad
rule set forth by the Board.”
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On substantially the same grounds, and citing the Second Circuit’s
TAM decision with approval, the Ninth Circuit set aside the Board’s
finding of a section 8 (b) (2)-8 (a) (3) violation in the Zechnicolor
case,'? where an employee bound by a valid union-security contract
had delayed for several months past the statutory 30-day grace period
before tendering his union initiation fee.’* At the same time, the court
remanded the case to the Board to consider, among other things, the
possibility that either or both the union and the employer might have
been precluded from enforcing the contract because of “waiver,
acquiescence or similar conduct.”

(3) Union Bargaining Obligations Under Section 8 (b) (3)

In United Mine Workers (Boone County Coal Corp.),** the Board
found that a union violated section 8 (b) (3) by calling a strike over
a dispute which was cognizable as a grievance, and, as such, was subject
to arbitration under the settlement procedures set up in the union’s
contract with the employer. As the Board construed this contract, it
had the effect of prohibiting a strike over such an arbitrable grievance
even though it did not contain any express “no strike” provision.
The Court of Appeals for the District of Columbia, however, rejected
the Board’s construction of the contract and held that it did not, in
view of its peculiar history and language, import a covenant against
strikes. Accordingly, the court found it unnecessary to decide the
further question whether the Board was warranted in holding that
the union’s action in staging a strike, even assuming that it was in
breach of the contract, amounted also to an unlawful refusal to bargain
in violation of section 8 (b) (3).

b. Secondary Boycotts

Section 8 (b) (4) (A) makes it unlawful for a union to “induce or
encourage” employees “of any employer” to strike or, e. g., refuse to
handle particular goods, with the object of “forcing or requiring any
employer . . . or other person to . . . cease doing business with any
other person.” The issue in one case was whether a political sub-
division of a State may invoke the protection of this provision in the
capacity of a “person,” although such entities are excluded from the
statutory definition of “employer.” Four other cases presented the
issue whether picketing conducted by a union at particular times and

1N, L. R. B. v Technicolor Motion Picture Corp. and Local 688 of the TATSE, AFL-CIO,
248 F. 24 348.

13 Upon reexamining the question of timely tender in the light of the court’s decision
here, the Board in a later case reaffirmed its conclusion that a delinquent’s full and un-
qualified tender of dues and initiation fees at any time before actual discharge is a proper
tender which protects the employee against discharge. International Woodworkers of
America, AFL-CIO, Local Union 13—438 (Ralph L. Smith Lumber Co.), 119 NLRB 1681

14 International Union, United Mwne Workers of America, et al. v. N. L R. B, 257 F
24 211,
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places was “secondary” in its “object” and, as such, within the pro-
scription of section 8 (b) (4) (A) or, as the union contended in each
instance, nothing more than “primary” strike activity shielded by
sections 7 and 13 of the act.

(1) The Status of a Political Subdivision as a "Person”.

In the Furness case,'s the respondent union caused the employees
of various employers to stop work or deliveries at a construction
project where an airport terminal was being built for a county in
the State of Delaware. The union’s ultimate object was to force
certain prime contractors on the project to cease doing business with
the county and, in turn, to force the county to cease doing business with
another prime contractor, a nonunion firm. The Board,* in finding
that this was an unlawful “object” within the purview of section 8
(b) (4) (A), held that the county, while not an “employer,” *” was
entitled to protection in the capacity of a “person.” The Third Cir-
cuit sustained this construction although it constituted a departure
from earlier Board decisions in the Schneider and Sprys cases *® that a
political subdivision is neither an “employer” nor a “person” for
secondary boycott purposes. The holding in those cases was predi-
cated on 2 considerations, 1 of them being that section 2 (1) of the
act, which defines “person,” makes no reference to political subdivi-
sions. Moreover, the Board reasoned, to extend the protection of sec-
tion 8 (b) (4) (A) to political subdivisions as “persons” would con-
flict with the statutory scheme of correlative rights and duties of
employer, employees, and labor organizations. For political sub-
divisions, though immune from unfair labor practice charges under
section 8 (a) as employers, could nevertheless file charges in order
to seek redress under section 8 (b) (4) (A). In the Furness case the
Board took the view that the Supreme Court’s intervening decision
mn the so-called piggyback case?® required abandonment of the
Schneider and Sprys holding that political subdivisions are not “per-
sons” under section 8 (b) (4) (A).2* The Third Circuit, while recog-
nizing the convincing force of the Board’s earlier reasoning in Schnei-
der and Sprys, concluded that the Supreme Court’s ruling in the so-

B N. L. R. B. v. Local Union No. 313, International Brotherhood of Electrical Workers,
AFL-CIO, 254 F 2d 221 (C. A. 3).

18 One member dissenting.

7 Because ‘“any State or political subdivision thereof” is expressly excluded from the
statutory definition of “employer,” sec 2 (2).

B 8ee Al J Schneider Co., Inc.,, 87 NLRB 99, 89 NLRB 221; Sprys Electric Co., 104
NLRB 1128

® Local Union No. 25, International Brotherhood of Teamsters, etc. v New York, New
Haven & Hartford Ravlroad Co, 350 U. 8§ 155 (1956).

2 A majority of the Board, however, adheres to the view that, because of their express
exclusion from sec 2 (2), political subdivisions are not “employers” and that inducement
or encouragement of their employees to strike cannot be held to constitute inducement or
encouragement of ‘‘employees of any employer” within the meaning of sec. 8 (b) (4).
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called piggyback case provides authority for the Board’s position,
and that the resulting protection of such nonemployer entities as
governmental subdivisions is also “consistent with .recognized pub-
lic policy.” '

(2) “Common Situs” Picketing

In each of the four cases described below, the Board had found
that a striking union’s action in picketing at a particular time and
place, albeit with signs which designated the “primary” employer
alone as its adversary in the labor dispute, was within the ban of
section 8 (b) (4) (A) because its purpose, or “object,” at least in
part, was to incite work stoppages by “secondary” employees at the
site of the picketing, and thereby disrupt business relationships be-
tween their employers and the primary employer. The Board’s find-
ing of unlawful “object” was rejected by the reviewing court in 1
case, but sustained in the other 3.

Upsetting the Board’s decision in Incorporated 0il,?* the Eighth
Circuit invoked the rule, settled in the International Rice Milling
line of cases, ** that a striking union is normally privileged to picket
the “primary” employer az Ais own place of business, even though
employees of secondary employers may be on the scene at the time,
and are more likely than not to refuse to work behind the picket
line. The primary employer in this case was the operator of a chain
of gasoline stations, and the union, in the course of picketing each of
the stations intermittently, picketed one which was undergoing reno-
vation -and temporarily shut down so far as the selling of gasoline
was concerned. At that' particular time, a “secondary” employer,
a contractor engaged in rebuilding the station’s main structure, had
employees on the premises, but the gasoline pumps were out of op-
eration and no primary employees were on the scene. As they had
done once before, at an earlier stage of the construction work at this
same station, the contractor’s employees walked off the job when the
pickets appeared. On these facts, stressing the point that the second-
ary employer was, in a sense, the sole occupant of the premises at the
time of the incident, the Board found that “an object,” if not the
only object, of the picketing was to cause the secondary employees
to stop work, and that section 8 (b) (4) (A) therefore applied. The
court agreed that the work stoppage by the contractor’s employees
was a foreseeable consequence (and, in that sense, “an object”) of
the picketing, but held that this was not enough to convert otherwise

# Local 618, Automotive, Petroleum & Alhed Industries Employees Union, ete, V.
N.L R B, 249 F 2d 332. setting aside 116 NLRB 1844.

2 International Rice Milling Co, Inc, et al v. N. L. R. B, 341 U S 665, Dv Grorgo
Frust Corp. v. N. L. R. B, 191 F 2d 642 (C A., D. C), certiorar1 denied, 342 U 8 869
01l Workers International Union (Pure 01l Co.), 84 NLRB 315 ; Umited Electrical. Rodio
and Machine Workers etc. (Ryan Construction Corp.), 85 NLRB 417.
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lawful primary picketing into a secondary boycott proscribed by
section 8 (b) (4) (A), “considering the fact that the strike was a
continuing one at the situs of the primary employer.” * The tem-
porary absence of primary employees made no difference, in the
court’s view, for it was still true that “the primary purpose of the
picketing continued to be the obtaining of collective bargaining rights
from the primary employer.”

The union in Crystal Palace?* like the union in Incorporated Oil,
claimed that its picketing was “primary” action and, as such, beyond
the reach of section 8 (b) (4) (A), because the picketed building
was owned and used as a place of business by the primary employer.
The Ninth Circuit, however, rejected this claim, in view of what it
termed the “unique” circumstances of the case. The locale of the
picketing here was a large city market where the owner, the primary
employer, directly operated some stands and shops while leasing the
other spaces to a large number of independent retailers. As the court
stated, in distinguishing the International Rice Milling line of
cases —

Here, in addition to the primary employer owning the premises where it does
business, there are neutral employers leasing space from the primary em-
ployer; . . . this is not the case where building construction tradesmen
enter . . . to do one type of job after which there will be no more work to be
done on the premises . . . . Here, the entire business operatinns of the many
neutral employers were being conducted on premises owned bv . .. the pri-
mary employer, and will probably continue to operate thereon so long as busi-
ness conditions justify.

Accordingly, the court held, the Board had properly viewed this as
a case of “common situs” picketing to be tested by the standards
evolved in Moore Dry Dock*® and similar cases. The applicability
of section 8 (b) (4) (A), in other words, depended upon whether the
union had “exercise[d] its right to picket with restraint consistent
with the right of neutral employers to remain uninvolved in the dis-
pute.” Concluding that the Board had properly applied this stand-
ard in the “unique” factual situation here presented, the court sus-
tained the Board’s finding of a violation of section 8 (b) (4) (A).
In Campbell Coal Co., reviewed by the District of Columbia Court
of Appeals,” and also in Barry Controls, which came before the First

B The court indicated, however, that even such “picketing in support of a valid primary
strike . . . against the primary employer at the employer’s premises” is within the reach
of sec. 8 (b) (4) (A) where the record warrants a “conclusion that the primary picketing
serves no lawful purpose.” [Emphasis supplied ]

24 Retail Fruit & Vegetable Clerks Union et al. v N. L. B. B., 249 F. 24 591.

25 These cases are cited in footnote 22, supra.

2692 NLRB 547, 549 (1950).

20 Tryck Drivers & Helpers Local Union 728 (formerly Local Umon 859) of Interna-
twonal Brotherhood of Teamsters, etc v. N. L R. B., 249 F. 2d 512, certiorari denied, 355
U. 8. 958.
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Circuit,?® the picketing in issue was conducted at the premises of
secondary employers. The union in Campbell, on strike against a
company which sold “ready-mixed” concrete, picketed the primary
employer’s vehicles when the drivers stopped to pour the “ready mix”
at the construction projects of various secondary employers. The
union in Barry, on strike against a manufacturing concern, picketed
the manufacturer’s delivery truck when the driver stopped to pick up
or deliver goods at the establishments of secondary employers. In
each case, the picketing concededly met the Moore Dry Dock require-
ments for lawful picketing at a “common situs.” 2 However, it was
also true in each case that the primary employer had its own sepa-
rate place of business in the area where all the primary employees—
not excepting the truckdrivers themselves—reported daily and spent
all or a substantial part of their working time, and the union could
and did maintain a conventional “primary” picket line. In these cir-
cumstances, applying its so-called Washington Coca-Cola doctrine,*
the Board found in both cases that the truck picketing at the second-
ary employer’s premises was “secondary” and, as such, unlawful.
Appearances to the contrary notwithstanding, the Board reasoned,
the picketing must have been intended, at leflst in part, to cause the
secondary employees at the truck stops to refuse to work and by this
means force their employers to stop doing business with the primary
employer—the “object” proscribed in section 8 (b) (4) (A). Im
Barry, the Board’s inference of illegal intent was based solely on the
fact that the union had an adequate opportunity to publicize the
labor dispute, and appeal to the primary employees for support, by
picketing the primary employer’s own premises. In Campbell, the
Board relied mainly on this same factor and also found support for
its inference of illegal intent in certain other circumstances, namely:
(1) At each of the construction sites where the primary employer’s
“ready-mix” trucks stopped, the union’s agent on the scene requested
the secondary employer not to accept delivery of the concrete. If
this request was complied with no picketing ensued, but if not, the
pickets proceeded to patrol the truck as long as it remained on the
scene. (2) In cases where neutral employees at the construction sites
stopped work because of the pickets’ presence, the union agents made
no effort to advise them that the picketing was no¢ intended as an
appeal to them to engage in such work stoppzwes

The Board’s ﬁndlngs were upheld in both Campbell and Barry.
On a prior submission of Camipbell, the District of Columbia Court of

2 N. L R B.v Unmted Steelworkers of America, etc., 250 T. 2d 184.

20 See footnote 26 and discussion at p. 122, supra.

2 See Washington Coca-Cola Bottling Works, 107 NLRB 299, enforced 220 F. 2d 380
(C. A, D. C.), and later cases cited and discussed in Twenty-first Annual Report, pp.
111-113, Twenty-second Annual Report, pp. 103-104.
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Appeals had remanded the case, expressing disapproval of what it
termed the Board’s “rigid rule” (referring to the Washington Coca-
Cola doctrine, supra) that “picketing at a common site . . . is un-
lawful ¢n every case where picketing could also be conducted against
the primary employer at another of its places of business.” [Emphasis
supplied.] 3 The court now held, however, that the entire “combina-
tion of circumstances,” including the circumstances designated (1) and
(2), above, “could be considered by the Board in determining that an
object of the picketing came within . . . the secondary boycott section
of the statute.” In Barry, the First Circuit agreed that the Board’s
inference of illegal purpose was adequately supported by the fact,
even though it stood alone, that the union could have reached all the
primary employees if it had confined its picketing to the primary
employer’s plant. “Thus,” the court stated—

by picketing the premises of the primary employer, Barry, alone, the Union had
a fully adequate opportunity to publicize its labor dispute to the members of
the bargaining unit generally and also to exert individual pressure on [the
truckdriver] by embarrassing him into either joining the strike or quitting his
job. Certainly from these facts it was logical and reasonable for the Board
to draw the inference that the Union’s picketing of [the] truck at the premises
of secondary employers must have been designed, in part at least, to encourage
those employers to cease doing business with Barry, or to induce their employees
not to handle or transport Barry’s freight.

¢. Union Pressure in Furtherance of Jurisdictional Claims Under
Section 8 (b) (4) (D)

The Board’s finding of a section 8 (b) (4) (D) violation in Anning-
Johnson ** was upheld by the Fourth Circuit during fiscal 1958. In
this case, the respondent union had engaged in a strike to compel the
employer to enter into a contract assigning to lathers, the class of
employees it represented, certain work which the employer had been
assigning’to carpenters, a class of employees represented by another
union. In contending that the Board erred in applying section 8 (b)
(4) (D) in this situation, the union argued that it was only striking
for a legitimate bargaining concession—a contract which, if accepted
by the employer, would not have been in conflict with section 8 (b)
(4) (D) or any other provision of the act. The court rejected this
defense, noting that the work-assignment provision was the only con-
troversial feature of the union’s contract proposals, and that the em-
ployer would probably have been confronted with a strike by the
other union, the carpenters’ representative, if it had acceded to the
respondent union’s demands. “The clear purpose of section 8 (b) (4)

% Sales Drwers, Helpers, etc, Local 859 v. N. L. R. B., 229 F. 2d 514 (C. A, D. C),
certiorari denied 351 U. 8. 972.

32N. L R B.vVv Local Union No. 9, Wood, Wire & Metal Lathers International Union,
AFL-CIO, 255 F. 24 649.
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(D) to eliminate jurisdictional strikes, except under certain conditions
not present here, would be entirely circumvented,” the court declared,
“if the protesting union was released from the prohibitions of that
section upon the adoption of the simple expedient of incorporating in
a contract proposal its position in the jurisdictional dispute. An effort
to recast the controversy into a different form does not change its
substance.”



VII

Injunction Litigation

Section 10 (j) and (1) authorizes temporary relief in the United
States District Courts on petition of the Board, or on its behalf, pend-
ing hearing and adjudication of unfair labor practice charges by the
Board.

Section 10 (j) provides that, after issuance of an unfair labor prac-
tice complaint against an employer or labor organization, the Board,
in its discretion, may petition “for appropriate temporary relief or
restraining order” in aid of the unfair labor practice proceeding be-
foreit. The court where the petition is filed has jurisdiction to grant
“such temporary relief or restraining order as it deems just and
proper.” In fiscal 1958, the Board filed 7 petitions for temporary
relief under section 10 (j), 1 against an employer, and 6 against unions.
Only 5 of the petitions went to hearing, 1 against several unions being
withdrawn upon settlement of the alleged unfair labor practices.
Hearing on another case was continued upon the union’s agreement to
discontinue its alleged unlawful conduct.? Injunctions were granted
in 4 of the 5 cases which went to hearing, in 1 case against an employer,?
and in 3 cases against unions.* In the fifth case,’ the court found that
injunctive relief was warranted but withheld entry of an injunction
upon the union’s representation that it would remedy its unfair labor
practices. Later the court concluded that injunctive relief was
unnecessary.

Section 10 (1) makes it mandatory for the Board to petition for
“appropriate injunctive relief” against a labor organization charged
with a violation of section 8 (b) (4) (A), (B), or (C) of the act,®

\

1Schnewd v. International Brotherhood of Teamsters, Chauffcurs, Warehousemen &
ITelpers (Rudy Schroeder € Son), No 57-C-2149 (D.C.,N D II1).

?McLeod v Local 1922, International Brotherhood of Electrical Workers (Ad-Island
Electrical Sales Corp.), petition filed June 6, 1958 (No, 18828, D. C.,, E D. N Y.).

3Johnston v Darlington Mfg. Co, November 27, 1957 (No. 126-258, D. C., 8. D. N. Y.).

¢ Schneid v. District 50, United Mine Workers of Ameriwca, Ind (General Time Corp.,
Westclox Dwision), 40 LRRM 2529 (D. C., N. D. 111 ) ; Ellwtt v. Local Union 49, Sheet
Metal Workers’ International Assn (New Mexico Sheet Metal Contractors Assn ), 42
LRRM 2100 (D C., N. M.); Hull v. Sheet Metal Workers’ International Assn. (Burt Mfg.
Co), 161 F Supp. 161 (D C, N.D. Ohio).

SAlpert v. International Typographical Union (Haverhill Gazette Co.), 161 F. Supp.
427 (D C., D. Mass )

® These subsections prohibit secondary strikes and boycotts, strikes to compel employers
or self-employed persons to join labor or employer assoclations, certain sympathy strikes,
and strikes against Board certifications of bargaining representatives.
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whenever the General Counsel’s investigation reveals ‘“reasonable
cause to believe that such charge is true and that a complaint should
issue.” Section 10 (1) also provides for the issuance of a temporary
restraining order without notice to the respondent upon a petition
alleging that “substantial and irreparable injury to the charging
party will be unavoidable” unless immediate injunctive relief is
granted. Such ex parte relief, however, may not extend beyond 5
days. In addition, section 10 (1) provides that its procedures may be
used in seeking injunctive relief against a labor organization charged
with engaging in a jurisdictional strike in violation of section 8 (b)
(4) (D) “in situations where such relief is appropriate.”

In fiscal 1958, the Board filed 127 mandatory petitions for injunc-
tions under section 10 (1), a 30-percent increase over the previous
record number filed in fiscal 1957.7 Most of the petitions were based
on charges alleging violations of the secondary boycott and sympathy
strike prohibitions of section 8 (b) (4) (A) and (B). Twenty-eight
petitions were based on charges alleging jurisdictional strikes in
violation of section 8 (b) (4) (D), and nine were predicated on charges
alleging strikes against Board certifications of representatives in
violation of section 8 (b) (4) (C).

A. Injunctions Under Section 10 (j)

In one case during fiscal 1958, section 10 (j) was utilized for the first
time to obtain “just and proper relief” other than the restraint of an
alleged unfair labor practice.® Here the District Court for the South-
ern District of New York enjoined the company, which had voluntarily
dissolved, from making further distribution of assets to stockholders
pending the final disposition of charges before the Board alleging that
the company, in violation of section 8 (a) (1), (3), and (5) of the
act, had discharged its 600 employees and had dissolved to evade its
statutory obligation to bargain with the union certified by the Board
as the employees’ representative. The company, after dissolving,
liquidated its assets and commenced distribution of the proceeds to
its stockholders. Upon a showing that the company’s action jeopard-
ized its ability to satisfy back-pay obligations which might be assessed
in the case before the Board, the court halted further distributions to
stockholders. The company, however, was not restrained from paying
its debts.

In two cases, section 10 (j) relief was obtained against strikes
allegedly in violation of the bargaining provisions of section 8 (d)
and 8 (b) (3) of the act.

7 These cases, and the action therein, are shown in table 18, appendiz A.
8 Johnston v. Darlington Mfg. Co, November 27, 1957 (No. 126-258, D. C., 8. D. N. Y.).
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In the Gleneral T'éme case,® the union struck for termination or modi-
fication of its contract causing a work stoppage among the company’s
3,000 employees which interfered with the completion of national de-
fense contracts. As required by subsections (1) and (4) of section 8
(d), the union gave 60 days’ notice to the employer of its intention to
terminate the contract and withheld strike action during the 60-day
period. However, subsection (3), providing for a 30-day notice of a
dispute to the Federal Mediation and Conciliation Service, was not
complied with, notice to the Service having been delayed until after
the strike began. The union contended that compliance with the 60-
day notice provision of subsection (1) of section 8 (d) was sufficient
to make the strike lawful under subsection (4), and that compliance
with subsection (3) was not also required. The Special Master to
whom the matter was referred rejected the union’s contention on the
basis of Board and court decisions *° construing section 8 (d) as re-
quiring compliance with the requirements for notice to the employer
as well as to the Mediation Service before a union may lawfully strike
for contract termination or modification. The court, adopting the
Special Master’s conclusion,* enjoined the union’s existing strike and
any future strike which did not comply with the requirements of
section 8 (d).

In the New Mewico Sheet Metal Contractors case,'? without giving 30
days’ notice to the Federal and State conciliation services required by
section 8 (d), and without meeting with the employers to negotiate a
new contract as also required by the latter section, the union terminated
its existing contract and went on strike against a large number of the
sheet metal contractors in the State. The strike, which hampered the
completion of a number of defense and atomic energy jobs as well
as other construction jobs, also was alleged to violate section 8 (b) (1)
(B) insofar asits purpose was to force the contractors to cease bargain-
ing through their association and to compel them to negotiate directly
with the union. The court, finding merit in the charges, enjoined the
strike pending compliance with section 8 (d) and prohibited the union
from refusing to meet and bargain with the association as the
contractors’ representative,.

o Schnerd v. Diwstrict 50, United Mine Workers of America, Independent, et al. (General
Time Corp., Westclow Division), 40 LRRM 2529 (D C, IIL.).

1. C. Penney Co., 109 NLRB 754 ; West Virgima Pulp & Paper Co, 118 NLRB 220 ;
Du Quoin Packing Co., 117 NLRB 670; International Union of Operating Engineers,
Local No. 181 v. Dahlem Construction Co, 193 F 2d 470 (C. A. 6).

11 The Special Master also rejected the union’s alternative defemse that (1) its failure
to give timely notice to the Conciliation Service was inadvertent, and (2) the strike was
not called in connection with the termination of the union’s contract but was an unfair
labor practice strike and therefore not subject to the Iimitations of sec 8 (d) under the
Supreme Court’s decision in Mastro Plastics Corp. v.N. L. R, B., 350 U. 8. 270.

12 Bilott v. Local Union 49, Sheet Metal Workers’ International Assn. (New Mezico
Sheet Metal Contractors Assn.), 42 LRRM 2100 (D. C., N. Mex.),
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N

In the Burt Manufacturing Co. case,*® the union was enjoined from
engaging in a pattern of conduct designed to coerce the company’s
employees, allegedly in violation of section 8 (b) (1) (A), into re-
voking their designation of another union as their bargaining repre-
sentative and accepting respondent union as such representative.'*
For a number of years the employees of the company, a fabricator of
sheet metal roof ventilators and wall louvers, had been represented by
United Steelworkers pursuant to a certification issued by the Board.
Contending that the fabrication of the company’s products was within
its exclusive jurisdiction, Sheet Metal Workers by strikes, threats of
work stoppages and fines, and other means, allegedly induced its
members and employers in the construction industry to boycott the
company’s products. Sheet Metal Workers argued that its contracts
with employers forbid the employers from handling or installing
products of Burt and other companies which did not have contracts
with it and that its activities to enforce the contracts were lawful. The
court, rejecting this defense, and noting that “an indirect approach
may coerce and restrain just as effectively as one which is direct,” and
that “an employee whose employer is rendered unable to market the
goods produced by the employee because of a union boycott is . . .
seriously affected thereby,” held that there was “substantial evidence
in the record upon which the Board would have reasonable cause to
believe that respondents coerced Burt’s employees in the exercise of
their rights guaranteed under section 7 of the act, in violation of
section 8 (b) (1) (A).

In the Haverhill Gazette case,® it was alleged that the union struck
the employer to compel its agreement to contract terms which would
have created illegal closed-shop conditions in violation of section 8
(b) (2) and that the strike for the illegal contract constituted a re-
fusal to bargain in good faith in violation of section 8 (b) (3). The
contract demands included the requirement that the union’s general
laws be incorporated in the contract by reference. These general laws
required journeymen and apprentices in the employer’s composing
room to be members of the union, permitted members of the union
only to do composing room work, and contained other provisions creat-
ing closed-shop conditions. Conceding that the general laws were “not
in all respects in accordance with law,” the union contended, however,

1 Hyll v Sheet Metal Workers’ International Assn, AFL—CIO, et al (Burt Mfg. Co),
161 . Supp. 161 (D. C., Ohio). See discussion of other aspects of this case at p 134,
bEIIF4“;"his was a combined proceeding under sec 10 (j) and 10 (1) alleging, in addition,
violations of the provisions of sec. 8 (b) (4) (A}, (B), and (C).

1% The court pointed out that its views were in accord with the Board’s conclusions in
Curtis Brothers, Inc., 119 NLRB 232; Alloy Manufacturing Co, 119 NLRB 307 ; Rufialo’s
Trucking Service, 119 NLRB 1268, regarding the coercive effect of similar forms of union

pressure. These cases are discussed at pp. 80-82, supra.
18 Alpert v. International Typographical Union, 161 K. Supp 427 (D. C., D. Mass )
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that the demanded contract was lawful because the general laws
clause excluded provisions “in conflict with law.” The court rejected
the contention, holding that a “collective bargaining agreement should
be understood in the marketplace, not in Utopia” and that its “specific
provisions must be compatible with the . . . act on their face, and not
as the result of some subsequent elimination or construction.” Finding
a “clear case of apparent unfair labor practice by the union,” the court
concluded that nothing further was “required to warrant the issuance
of an injunction.” Upon issuance of the court’s opinion, the union
withdrew its general laws demand and the court withheld injunctive
action. When the union and the employer subsequently resumed ne-
gotiations, the court held there was then “no occasion for an injunction”
and dismissed the petition.

B. Injunctions Under Section 10 (1)

In fiscal 1958, 68 petitions under section 10 (1) went to final order,
the courts granting injunctions in 59 cases and denying injunctions in
9 cases. Injunctions were issued in 38 cases involving secondary action
proscribed by section 8 (b) (4) (A) and/or (B); in 7 cases involving
strikes against Board certifications in violation of section 8 (b) (4)
(C) ; and in 14 cases involving jurisdictional disputes in violation of
section 8 (b) (4) (D). One case under section 8 (b) (4) (C) and three
under section 8 (b) (4) (D) also involved secondary activities under
subsection (A) and/or (B).

All but 1 of the 9 cases in which injunctions were denied were pred-
icated on alleged violations of section 8 (b) (4) (A) and/or (B) ; the
remaining case alleged a violation of section 8 (b) (4) (D).

1. Secondary Boycott Situations

Several cases arose out of secondary boycotts in the milk industry.
In Chesterfield Farms, the union representing the employees of
New York City milk processors and wholesale and retail dairies de-
cided to organize the approximately 350 home delivery dealers.
These home delivery dealers purchase their milk from the wholesale
and retail dairies, which in turn secure their supply from the
processors. Being unsuccessful in its direct appeal to many of the
home dealers, the union instructed the dairies and their employees
not to sell milk to the home dealers who refused to sign union con-
tracts, and ordered their members at the processing plants not to
bottle milk for dairies which violated its instructions by making sales

1 Douds v. Milk Drivers & Dairy Employees, etc. (Chesterficld Farms), 154 F. Supp.
222 (D.C, S8 D.N. Y.)
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to such home dealers. As a consequence, the supply of milk to a
number of the home dealers was stopped one morning. Because of
the serious consequences from a stoppage of the flow of milk for even
a few days, the district court issued a temporary restraining order,
which restored normal operations, and subsequently found the union’s
conduct to violate section 8 (b) (4) (A) and (B) and entered an
injunction restraining a repetition of the conduct pending the Board’s
determination of the unfair labor practice charges on the merits.
The union defended its activities on the ground that the dairies and
processors had contractually agreed not to make deliveries to em-
ployers with whom it had a labor dispute, and that under the Second
Circuit’s decisions in Rabouin and Crowley’s*® its conduct was per-
missible to enforce the contractual agreements. The district court
in sustaining the petition distinguished the contract clauses from
those involved in Rabowin and Crowley’s and held that they were
inapplicable to the situation involved. The Second Circuit, in sus-
taining the district court’s injunction on appeal,® stated that to
“what extent employers and labor unions may by agreement modify
or nullify (if at all) the laws enacted by Congress for the protection
of the public is a question . . . Congress has vested in the Board”
and that in proceedings under section 10 (1) the courts “cannot, and
should not try to, usurp the function and duty of the Board,” or
“endeavor to speculate on the law or facts which may eventually
underlie the Board’s decision.” #

The Mayco case ** was similar to the Chesterfield Farms situation in
that the union having a dispute with a Maryland dairy shut off its
supply of milk by ordering the District of Columbia wholesalers
and their employees not to sell milk to the dairy and picketed at the
wholesalers while the dairy’s trucks were attempting to pick up milk.
In this case the union also relied on provisions in its contracts with
the wholesalers to justify its actions, and in particular a provision
permitting its members to refuse to cross picket lines. The court, in
finding the union’s conduct to violate section 8 (b) (4) (A), held that
the foregoing contract provision was not a true “hot cargo agreement”
and that, in view of the conflicting decisions in the courts of appeals,®

18 Raboun v N L R B,195 F. 2d 906 (C A. 2); Mk Drwers & Dawry Employees, etc.
v. N.L R. B. (Crowley’s Milk Co ), 245 F. 2d 817 (C A. 2), reversed 357 U. S. 345.

1% Douds v. Malk Drivers, etc. (Chesterfield Farms), 248 F. 2d 534.

20 For the subsequent decision of the Supreme Court on ‘“hot cargo’ contracts, see Local
1976, United Brotherhood of Carpenters & Jowners, etc. v. N. L. B B, 357 U. 8. 93, dis-
cussed at pp 107-110 of this report

21 Penello v. Milk Drivers & Dairy Fmployees, etc. (Mayco, Inc.), 156 F Supp 366
(D. C.,, Md.).

22 See Rabouin v. N. L. B B., 195 F. 2d 906 (C A. 2); Mk Drwers & Dawy Employees
etc V. N L. R. B (Crowley’s Mk Co.), 245 F. 2d 817 (C A 2); General Drwers, etc v
N.L R B (American Iron & Machine Works), 247 F 2d71 (C A, D C);N L R B v
Local 1976, United Brotherhood of Carpenters, etc (Sand Door & Plywood Co.), 241 F 24
147 (C. A. 9) ; N. L. R. B. v. Local 11, Umted Brotherhood of Carpenters, etc. (General
Millwork Corp.), 242 F. 2d 932 (C. A. 6).
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“whether or not the hot cargo provision is effective to insulate the labor
union on the charge of secondary boycott is still . . . an open ques-
tion for ultimate decision by the Supreme Court.”? Under these
circumstances, the court concluded, there was reasonable cause to
believe the union had engaged in an unlawful secondary boy-
cott and that injunctive relief was appropriate.?®* In reaching this
conclusion, the court also rejected the union’s contention that the in-
junction proceeding should have been instituted in the District of Co-
lumbia, where the boycott occurred, rather than in Maryland, where
the primary dispute existed. The court held that the petitioner had a
choice of districts and, being able to obtain service on the union
through an officer residing in Maryland, it was not unreasonable to in-
stitute the proceeding in that district.

Injunctions also were issued to restrain secondary picketing at
military ' establishments which caused the shutdown of important
defense construction; ?® secondary picketing of trade shows to require
self-employed demonstrators at the shows to join the union; 2 and the
inducement of radio artists not to make transcriptions for broadcast
over a radio station with which the respondent union had a dispute.”
At the military establishments, the respondent unions shut down con-
struction work by picketing all gates used by the construction workers,
even after the employees of the primary employer and persons doing
business with him were restricted to the use of one gate. Agreeing
that this evidenced a secondary objective on the part of the respondent,
the court in each case limited permissible picketing to the gate used
by the primary employer.

a. Ambulatory Picketing

A number of cases involved picketing of trucks of a primary em-
ployer at the premises of secondary employers, notwithstanding ade-
quate opportunity to the union to bring the primary dispute to the
attention of the employees of the primary employer by picketing the
latter’s premises in the area. In the Delaware Valley Beer Distribu-

2 At the time of this decision, the “hot cargo” contract cases were pending before the
Supreme Court.

24 The contention that “hot cargo” contract clauses Immunized their conduct from the
secondary boycott provisions of sec 8 (b). (4) (A) and (B) was urged by unions in a
number of other cases prior to the June 16, 1958, decisions of the Supreme Court on the
subject in Local 1976, Umted Brotherhood of Carpenters & Jowners, etc. v. N. L. R. B., 357
U. S. 93. See pp. 107-110, supra.

% Fihott v. General Drwers (Page Awrways Inc.), February 11, 1958 (No 7892, D C,
W. D. Okla.) ; Blhott v. International Assn. of Machimsts, Local Lodge 889 (Freeman
Construction Co.), September 12, 1957 (No 7671, D. C., W. D. Okla )

2% Madden v. Journeymen Barbers, Hairdressers, etc. (Natiwonal Harrdressers’ & Cosmetolo-
gsts’ Assn ), 40 LRRM 2676 (D. C., S. D. Ind.). See p. 96, supra, for the Board’s deciston
on the merits of the case.

2 Getrew v. American Federation of Television & Radio Artists (L B. Wilson, Inc ),
December 30, 1957 (No. 4144, D C., W D. Ohio), affirmed 42 LRRM 2693 (C A 6)



Injunction Litigation 133

tors case,” the union, in an attempt to compel all beer distributors in
the Philadelphia area to sign contracts with it, issued cards saying
“OK,” or “OK to load,” and posters for trucks stating “Signed up
with Local 830,” to the drivers of those distributors who had signed
contracts, and advised the distributors that their trucks would not be
loaded at the breweries and wholesalers unless they had a card or
poster. Distributors who were unable to show they had signed agree-
ments with the union by producing the card or poster were not loaded.
In addition, union agents picketed in the vicinity of the trucks of non-
signatory distributors when they appeared at the breweries and
wholesalers to pick up beverages. The union contended that its picket-
ing met the criteria for ambulatory situs picketing set forth in #oore
Dry Dock ® and, therefore, was lawful. Noting that the distributors
had premises of their own in the area where their employees “spent
more time” than at the breweries or wholesalers and that the union had
“adequate opportunity to reach” the distributors’ employees at such
premises, the court, in agreement with the Board’s views in Washing-
ton Coca-Cola,®® which the court noted had been consistently followed
by the Board and approved by courts of appeals with one exception,*
held that the picketing at the breweries and wholesalers was secondary
and violated section 8 (b) (4) (A). In this connection, the court
cited the union’s failure to picket the distributors’ premises as addi-
tional evidence that the picketing at the breweries and wholesalers
was for the purpose of reaching secondary employees.®> The court
also rejected the argument that an injunction should have been with-
held because some of the distributors allegedly had “unclean hands.”
Rejecting the contention on the merits, the court, noting that the
“clean hands” doctrine is not applicable in proceedings to enforce
Board orders,® also held that the doctrine was inapplicable to the
Government secking injunctive relief under section 10 (1) in the
public interest.

In another case,* the court held that because the employees working
aboard the floating derricks involved in the primary dispute reported

28 Schauffler v. Brewery & Beer Distributor Drwvers, ete. (Delaware Valley Beer Distrib-
utors Assn ), 162 F. Supp. 1 (D.C., E. D. Pa.). :

292 NLRB 547.

0107 NLRB 209.

3t The exception noted was the refusal of the court in Sales Drivers, etc. v. N. L R. B.
(Campbell Coal Co.), 229 F. 2d 514 (C. A., D C.), to agree with the Board that picketing
at secondary premises, when the primary employer had its own premises, per se violated
the act without a finding of an 1illegal purpose The Board on remand found that the
picketing was for the purpose of reaching secondary employees, and upon return of the case
the court sustained this finding (249 F. 2d 512 (C A, D.C.)).

32 See Sales Drwers, etc. v. N. L. R B, 229 F. 2d 514 (C. A.,D C.); N. L. R. B. v. General
Drivers, etc (Otis Massey Co ), 225 F 2d 205 (C. A 5).

% See Wichleay Corp. V. N. L. R. B., 206 F. 24 799, 806 (C. A. 3).

3 LeBus v. Seafarers’ International Union, ete. (Superior Derrick Corp.), 157 F. Supp
510 (D. C,, E. D. La.).

491249—59——10



134 Twenty-third Annual Report of the National Labor Relations Board

directly to the derricks and not to the employer’s plant, the derricks
constituted the situs of the dispute. The court held, however, that
when the derricks were tied up at docks of secondary employers,
picketing had to comply with the requirements of the Moore Dry Dock
case *® and had to be confined to the derricks in order to be primary
and not secondary. Since the union did not so confine its picketing, the
court found a violation of section 8 (b) (4) (A) and (B) and en-
joined the illegal conduct.

b. Union Bylaws

The Seventh Circuit’s holding in the Joliet Contractors Association
case *® that a union must be deemed responsible for work stoppages
encouraged by provisions in its bylaws, was relied upon by the district
court in the Burt Manufacturing case®’ to find that employees of
secondary employers were unlawfully induced by the union’s consti-
tution and standard form contracts to refuse to handle products of
Burt because not made by the union’s members. In enjoining the
alleged 8 (b) (4) (A) and (B) violations, the court rejected the
union’s contention that injunctive relief should be denied on the ground
that the Board was tardy in its application, pointing out that the
doctrine of laches may not be applied to defeat the public interest.

¢. Nonneutral Defense

Injunctions were opposed in some cases on the ground that the
primary and secondary employers were interrelated to such an ex-
tent that the secondary employer could not be regarded as a neutral in
the dispute between the primary employer and the union. In Cellini
Shoes,*® the primary employer and its stockholders owned a third
interest in the secondary employer ; the primary employer’s vice presi-
dent also was vice president of the secondary company; and approx-
imately 30 percent of the production of the secondary employer was
sold to the primary employer. The court concluded that this was
insufficient to establish that either dominated or controlled the other
or that the secondary employer was not a neutral in respect to the
dispute between the union and the primary employer. The court
therefore entered an injunction against the union’s picketing of the
secondary employer in furtherance of its dispute with the primary
employer. Subsequently, the union consented to the entry of a cease
and desist order by the Board.?

%92 NLRB 547.

38 Joliet Contractors Assn, et al. v N. L. R. B, 202 I. 2d 606 (C A. 7).

3 Hull v. Sheet Metal Workers® International Assn (Burt Mfg. Co.), 161 F. Supp 161
(D. C., N. D. Ohio). See discussion of other aspects of this case at p. 129, above.

38 Schauffler v District 65, Retail, Wholesale & Department Store Umon (Celliny Shoes,

Inc.), 41 LRRM 2404 (D. C,E. D. Pa).
8 Cellini Shoes, Inc , Case No. 4-CC-92,
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In the Bachman Machine case,® the union argued that Bachman was
not a neutral to the dispute with Plastic Molding Co. because the stock
of the 2 corporations was commonly owned and the officers of the 2
concerns were substantially the same. The court rejected the conten-
tion, finding that the two companies, although commonly owned, were
not commonly controlled or integrated, and enjoined the picketing of
Bachman in support of a dispute with Plastic.**

2. Injunctions Against Strikes Involving Board Certifications

Strikes against Board certifications were the subject of 9 cases in
1958, in 2 of which the strikes were discontinued prior to the hearing.
In the other seven cases, injunctions were issued. Two of the cases
involved secondary strike action to force an employer to recognize one
union although another union had been certified as the bargaining
representative of the employer’s employees.*? In the other cases
recognition was sought through primary picketing.*

In Moore-McCormack** the respondent union for years had been
the recognized bargaining representative of unlicensed personnel
aboard the ships of Moore-McCormack. In 1957, Moore-McCormack
purchased a fleet of 8 additional vessels, the personnel aboard which
had been represented by another union. The respondent union claimed
representation of the unlicensed personnel on the new ships under its
contract with Moore-McCormack. The Board, however, concluding
that each of the new ships constituted an appropriate unit for collec-
tive bargaining, directed elections on petitions of the other union. The
other union won elections on four of the ships and was certified as the
bargaining representative for the employees aboard the ships. The
respondent union thereupon commenced picketing Moore-McCormack
ships as they reached port and the injunction proceeding was insti-

40 Kennedy v. Warehouse & Distribution Workers Union, Local 688 (Bachman Machine
Co ), April 18, 1958 (No 58 C 29 (3), D. C., E. D. Mo.).

4 But see Bachman Machine Co., 121 NLRB No 165, decided after the end of the
fiscal year. The Board sustained the trial examiner’s conclusion that the two companies
were commonly controlled because the same individual was president of both concerns
and actively controlled the operations and labor relations policies of both. and dismissed
the complaint. A majority of the Board reaffirmed the rule set forth in Roy & Sons that
a “straight-line operation” is not a prerequisite to the establishment of an ally relation-
ship where ‘““common control and ownership” exists

2 qull v Sheet Metal Workers’ International Assn. (Burt Mfg Co.), 161 F. Supp 161 -
(D C., N D Ohio); Graham v Local 2247, United Brotherhood of Carpenters & Joiners
(Fuller Paint & Glass Co ), January 6, 1958 (No A-14144, Alaska).

8 Graham v Ihstrict Lodge 24, International Assn of Machwmsts (Industrial Chrome .
Plating Co ), April 23, 1958 (No. 9705, Oreg.) ; Elliott v. Retasl Olerks International Assn.
(Montgomery Ward & Co ), May 19, 1958 (No. 11686, D. C.,, S D. Tex.); McLeod v
National Maritime Union (Moore-McCormach Lines, Inc ), 157 F. Supp. 691 (D. C, S D
N. Y.); Douds v. Kmtgoods Workers Local 155 (Moreelee Knitting Mills), final order
October 7, 1958 (No. 501-58, D. C., N. J.) , Reynolds v. United Steelworkers Local 3852
(Newark Brass & Iron Foundry, Inc ), March 18, 1958 (No. 273-58, D. C,, N. J)

4 MeLeod v, Natwnal Maritime Union (Moore-McCOormack Lines, Inc.), 157 F Supp. 691
(D C,8.D.N.Y.).
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tuted. Respondent union contended that it was picketing only to
enforce observance of the terms of its unexpired contract with Moore-
McCormack aboard the new ships and not to displace the other union
as the certified representative. The court rejected this contention,
pointing out that in advancing this argument the respondent union
was “Insisting that the personnel on the newly acquired . . . vessels are
included within the unit for which it is the collective bargaining repre-
sentative.” This, the court held, clearly warranted the belief that
respondent, union was seeking to compel recognition of it as the bar-
gaining representative of the personnel aboard the new ships, notwith-
standing certification of the other union, in violation of section 8 (b)
(4) (C). The court therefore granted the mjunction to restrain the
picketing. In doing so, the court cited with approval a prior decision
of the same court* holding that “the sole original jurisdiction to
review orders or certifications of the Board lies in the court of appeals”
and that a district court in a section 10 (1) injunction proceeding “
bound by a valid and subsisting certification by the Board.”

3. Jurisdictional Dispute Situations

Injunctions were granted in 14 cases involving jurisdictional dis-
putes; 7 related to conflicting claims to the assignment of work in the
building and construction industry,* 2 concerned contests over work
in the television mdustry,* and the remaining 5 involved disputes in
the meatpacking, food distributing, printing, trucking, and shipping
mdustries.

4% Douds v International Longshoremen’s Assn, (New York Shipping Assn ), 147 F. Supp.
103 (D.C,8 D.N Y ),affirmed 241 T 23278 (C. A 2)

46 Getreuw v Local 48, Sheet Metal Workers’ International Assn. (Acoustr Engineering of
Ale, Inc ), August 5, 1957 (No. 8803, D C.,, N D Ala.); Becker v Lathers Local 252,
Wood, Wire & Metal Lathers International Union (James J. Barnes Construction Co ),
September 10, 1957 (No 960-57 WM, D C., S. D. Calf ) , Douds v. International Brother-
hood of Electrical Worhkers (General Dynamacs Corp ), September 4, 1957 (No. 6727, D C .
N D N Y); Fraker v. Parkersburg Building & Construction Trades Council (Howard
Price & Co ), July 19, 1957 (No. 808-W, D C,, N. D W. Va.); Sperry v Local 978, United
Birotherhood of Carpenters & Jowners (Markwell & Hartz Contractors), October 22, 1957
(No. 1525, D. C, W D. Mo.); Douds v International Umion of Operating Engineers,
Local 825 (Charles Sumkwn &£ Sons, Inc ), December 30, 1957 (No 1111-57,D. C, N J).
Getreuw v Local 697, International Brotherhood of Teamsters (R, 0. Wetz Transpor tatwn),
Nov. 1, 1957 (No 831-W,D.C,N D W.Va.).

4 Douds v Radiwo & Television Broadcast Engwneers, Local 1212, 1. B E. W. (Columbia
Broadcasting System, Inc.), July 1, 1957 (No. 120-377, D. C, S D. N. Y.), McLeod v.
Theatrical Protectiwe Umon No. 1, I A. T 8§ E. (Columbia Broadcasting SJstem, Inc.),
February 18,1958 (No. 130-62,D C,8 D.N Y ).

8 Getrew v Plumbers & Steamfitters Local 157 (Home Packwng Co, Inc.), March 18,
1958 (No TH 58-C-12, D C, S D. Ind.); Dorovan v. Retarl Clerks International Assn.
(Food Employers Council, Inc), May 9, 1958 (No 291-58HW,D C,S D Calif.), LeBus v.
International Typographical Unwon (Heter-Stark Printing Co.), March 4, 1958 (No 1971,
D.C.,, 8 D Ala); Nawvmark v. Truck Drwers & Chauffeurs Union, Local 478 (United States
Steel Corp ), July 11, 1958 (No. 718-58, D. C., N. J): McLeod v Truck Drwers Local
Union No. 807 (New York Shupping Assn ), April 28, 1958 (No.132-305,D C,S D N Y)
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In one case,”® the injunction order was appealed to the court of
appeals. The union contended that the district court was without
authority to entertain the petition for an injunction (1) because the
Board had not first held a hearing under section 10 (k) of the act to
determine the underlying dispute over the assignment of work, and
(2) because the parties allegedly had agreed to a method for voluntary
adjustment of the dispute, contending that when the parties reached
such an agreement the Board was required under section 10 (k) of the
act to dismiss the charge. The court of appeals, citing Herzog v.
Parsons,” rejected the first contention, noting that if “a section 10 (k)
determination were a prerequisite to a section 10 (1) injunction the
speedy remedy provided by section 10 (1) to preserve the status quo
would be rendered useless as to jurisdictional disputes.” ** In addition
to disagreeing with the contention that the employer had consented to
a method for voluntary adjustment, the court of appeals held that in
any event this was a question properly to be resolved by the Board in
the section 10 (k) hearing, not by the court in the section 10 (1) in-
junction proceeding. The injunction of the district court also was
attacked on the ground that it was not restricted to the prohibition
of work stoppages over the jurisdiction demands on the particular
job involved, but enjoined strike action on other jobs over similar
jurisdictional claims. The court of appeals refused to limit the in-
junction, noting the district court’s findings that the union had induced
work stoppages on other jobs in the area over similar jurisdictional
“demands.

4 Blhott v. Local 450, International Umon of Operating Engineers (Shine Industrial
Painters), May 9, 1957 (No. 10805, D. C., 8. D. Tex.), affirmed 256 F 2d 630 (C A.5).

5 181 F.2d 781 (C A,D.C).

51 Compare the Board’s decision in Wood, Wire & Metal Lathers International Union, ctec,
119 NLRB 1345, discussed at pp. 99-100, supra



VIII
Contempt Litigation

Petitions for adjudication in contempt of parties which, the Board
believed, had failed to comply with decrees enforcing Board orders,
were acted upon in three cases during fiscal 1958. In two cases the
Board’s petition' was denied, the court being of the view that the
evidence was insuflicient to sustain a finding that the terms of the
court’s decree had been violated.*

In one case, School-Timer Frocks, Inc.? the Board’s petition was
granted. Here, the Fourth Circuit affirmed the Special Master’s
finding ® that the employer violated a decree requiring the reinstate-
ment of a discriminatorily discharged employee. The evidence
showed that the discriminatee was reinstated, but was again dis-
charged less than a month later. As noted by the court, the Special
Master concluded that this action carried “with it an implication of
disobedience to the order, and that the testimony as to the circum-
stances surrounding the discharge did not reveal such a critical need
for her discharge insofar as the proper operation of the plant was
concerned as to overcome this implication.” Adjudging the company
in civil contempt, the court required it to offer the employee rein-
statement in good faith within 30 days. The court’s order further
provided for payment by the company of a $100 fine for each day
of noncompliance following the expiration of the 80-day period.

1N, L. R. B. v. Irving Lambert, Murray B Lambert, et al, d/b/a Sue-Ann Mfg. Co .
250 F. 2d 801 (C. A. 5); N L. R. B. v. J. C. Hamilton, April 11, 1958, 42 L. R. R, M. 2287
(C. A. 10).

3N. L. R B.v. Sc¢hool-Timer Frocks, Inc., 248 F. 2d 831 (C. A. 4).
2 See T'wenty-second Annual Report, p. 152.
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IX

Miscellaneous Litigation

Litigation for the purpose of aiding or protecting the Board’s
processes during fiscal 1958 included the defense of a suit in which
private parties sought to enforce subpenas directed to Board agents,
and a proceeding instituted by the Board for discovery in anticipa-
tion of the filing of a petition for adjudication in contempt. Other
litigation involved the defense of actions to upset the Board’s unit
determinations or other rulings in representation cases arising under
section 9 of the act. In addition, the Supreme Court agreed to review
the Hotel Employees’ case,' in which the lower courts had refused
to interfere with the Board’s practice of declining jurisdiction over
the hotel industry.

1. Subpena Enforcement

Sustaining the Board’s contentions, a United States District Court
in Biazevich v. Becker ? dismissed an action brought by private parties
for enforcement of subpenas duces tecum issued by a Board trial ex-
aminer during the course of a hearing in an unfair labor practice
case. The plaintiffs were respondents in the Board proceeding, and
the subpenas—which had been automatically issued at their request,
pursuant to section 11 (1) of the act >—called for the production of
documents in the official possession of Board agents, notably the pre-
trial statements of several of the General Counsel’s witnesses. De-
clining to produce these documents on grounds of official privilege,*
the Board agents had appealed to the Board for revocation of the
subpenas and the General Counsel, accordingly, had refused to in-
stitute proceeding in court to enforce the subpenas for the respondents’
benefit. When the respondents thereupon applied to the court in their

1 Hotel Employees Local No. 255, ete. v. Leedom, et al., 147 F. Supp. 306 (D. C., D. C.),
affirmed, 249 I, 24 506 (C. A, D. C.), certiorari granted 355 U. 8. 951.

2161 F. Supp. 261 (D C,, So. Calif.).

3 As to the procedure for issuance and revocation of subpenas, see the Lewts Food and
Duval cases, discussed supra, p. —.

4 At that time, such claims of privilege were required by sec. 102.87 of the Board's
Rules and Regulations, Series 6.
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own names, the Board’s representatives opposed the application on
the ground, among others, that section 11 (2) of the act, the provision
which confers jurisdiction on the United States District Courts to
enforce Board subpenas, authorizes such judicial intervention only
“upon application by the Board,” and not at the suit of private parties.
The court sustained this contention, remarking that the propriety of
the Board’s refusal to move for enforcement of a subpena issued at
the request of a private party “can be reviewed under sections 10 (e)
and (f) of the act [i. e., by a court of appeals in a proceeding to
enforce or review the Board’s final order in the case], . . . and such
action may not be made the basis for a private suit for injunction in
the federal district court.” The conclusion is the same under section
6 (c) of the Administrative Procedure Act, the court added. The
court noted also that, in any event, there was nothing before it to
enforce, since the Board had by that time revoked the subpenas.

2. Discovery in Anticipation of Contempt Proceedings

In the Deena Artware case, the Sixth Circuit, in 1952, enforced
a Board order requiring the employer to make whole a large group
of discriminatorily discharged employees and, in a supplemental de-
cree entered in 1955, fixed the amount of back pay due each individual.
Shortly after the entry of the original decree, however, the company
reportedly transferred all its assets to other corporations owned and
managed by the same individuals. The company then refused, on
grounds of financial inability, to pay any part of the back-pay awards.
In order to ascertain whether the company’s assets had been “siphoned
off” to avoid compliance with the court’s decree, and whether contempt
adjudications might be warranted on that or other grounds, the Board
moved for discovery, inspection of the books and records of the com-
pany and its affiliates, and the right to take the depositions of the
corporate officers and agents having knowledge of the pertinent trans-
actions. The court denied the motion on the ground that such a dis-
covery proceeding is premature unless and until an actual petition
for an adjudication in contempt is filed.® It is out of order, the court
declared, to permit “the taking of depositions and the compulsory
production of books and records for examination by a claimant before
the claimant files his complaint or pleading setting out the facts con-
stituting his alleged cause of action . . . the validity of which can
then be questioned as a matter of law by the respondent. . . .”

SN. L R. B.v. Deena Artware, Inc, 198 F. 2d 645, certiorari denied 345 U. S. 906.
8N. L. R. B. v. Deena Artware, Inc., 251 F, 24 183 (C. A. 6).
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3. Petitions for Judicial Intervention in Representation
Proceedings

Petitions to nullify or compel Board action in representation pro-
ceedings were denied by United States District Courts in two cases.
In one,” the complaining union sought to upset the Board’s unit deter-
mination under the following circumstances: The employer, a ship-
ping company, had enlarged its fleet by taking over a group of vessels,
along with their unlicensed personnel, from another company. At
the time of the transfer, the complaining union was the recognized
bargaining representative of all unlicensed ship personnel in the com-
pany’s preexisting fleet, but the men on the newly acquired vessels had
been represented by another union. A representation contest then
arose between the two unions, with the one contending that the newly
acquired ships and their personnel had been automatically submerged
in the fleet unit for which it was bargaining, and the other contending
that each of the transferred ships (or all of them as a block) ought to
be treated as a separate unit. The Board held that the crews on the
newly purchased ships could constitute separate bargaining units if
they so desired, and provided for elections to be conducted on each of
these ships, with both unions appearing on the ballots. In the ensuing
elections, most of the crews voted to retain their former union repre-
sentative and, accordingly, to remain separate from the rest of the fleet
for the purposes of collective bargaining. The complaining union
then applied to the district court for an injunction to nullify the result-
ing Board certifications. The court dismissed the suit, noting that it
had no jurisdiction to interfere with the Board’s processing of any
representation case in the absence of a showing that the Board had
acted “‘unlawfully,’ either ‘by way of departure from statutory re-
quirements or from those of due process of law’.”# 1In this case, the
court said, there was no such ground for judicial intervention, since
the Board had obviously not “exceeded its statutory authority,” or
“assumed a power with which it was not invested or which was spe-
cifically denied to it.”° The court also held that the complaining
union’s charge of denial of due process was frivolous, since the record
disclosed relevant facts which provided a basis for the Board’s unit
determination.

7 National Maritime Union v. McLeod et al., 160 F Supp 945 (D.C,S N Y.).

8 Quoting from Inland Empwre Dastrict Council v Milhs, 325 U. S 697, 700

9 At this point the court cited, as a comparable but distinguishable case, Kyne v Leedom,
148 F Supp 597 (D. C.,, D. C), affirmed 249 F 2d 490 (C A, D C.), certiorari granted
355 U. 8 922 1In this case, as stated in the Twenty-second Annual Report, pp 157-158,
a district court, 1n an action afirmed by the District of Columbia Court of Appeals, had
set aside a Board unit determination on the ground that 1t was 1n violation of an express
requirement embodied in sec. 9 (b) of the act.
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In a similar decision,® another district court refused to enjoin a
Board-directed election in a representation case where the complaining
union had contended that its contract with the employer should be
treated as a “bar” to such an election. The Board, in overruling this
contention and directing the election, had applied its so-called “schism”
doctrine,* and the court held that, in view of the facts disclosed by
the record, the Board’s action did not present a “substantial constitu-
tional question.” The court observed, in this connection, that the
contract-bar rule invoked by the complaining union is an administra-
tive rule, not embodied in any express statutory provision, which the
Board may waive in its discretion.

10 L,ocal Union No. 492, Bakery & Confectionery Workers’ International Uniwon, et at v.

Schauffler, et al., 162 F. Supp. 121 (D. C, E. Pa.).
1 See pp. 26-27, supra.



APPENDIX A
Statistical Tables for Fiscal Year 1958

Table 1.—Total Cases Received, Closed, and Pending (Complainant or
Petitioner Identified), Fiscal Year 1958

Number of cases
Identification of complainant or petitioner
Total
ATFL-CIO |Unaffihated| Individuals; Employers
affiliates unions
All cases !
Pending July 1, 1957 oo 4,416 2,322 307 1,236 551
Received fiseal 1958 _. 16, 748 7,070 1,971 5, 990 1,717
On docket fiscal 1958__ 21, 164 9, 392 2,278 7,226 2, 268
Closed fiscal 1958.._.. 14,779 7, 280 1, 548 4,400 1, 551
Pending June 30, 1958 oo_o.ooo_. 6,385 2,112 730 2, 826 717
Unfair labor practice cases
Pending July 1, 1957 ___________ . 2, 680 1,007 119 1, 149 405
Rece1ved fiscal 1958.__ N 9, 260 2,186 573 5,410 1,091
On docket fiscal 1958__ - 11, 940 3,193 692 6, 559 1,496
Closed fiscal 1958_ . ___ - 7,289 2,105 373 3,859 952
Pending June 30, 1958 .o oo 4,651 1,088 319 2,700 544
Representation cases
Pending July 1, 1957 . ______.___ 1,727 1,315 187 79 146
Recerved fiscal 1958 _. - 7,399 4,884 1,398 491 626
On docket fiscal 1958._ - 9,126 6, 199 1, 585 570 772
Closed fiscal 1958____ - 7,403 5,175 1,174 455 599
Pending June 30, 1958 __ . .. __..___ 1,723 1,024 411 115 173
Union-shop deauthorization cases

Pendmng July 1, 1957 9 0 1 8
Recerved fiscal 1958___ - 89 .0 0 89
On docket fiscal 1958 - 98 0 1 97
Olosed fiscal 1958_.___ - 87 0 1 86
Pending June 30, 1958 _ . .- 11 0 0 11

1 Definitions of Types of Cases Used in Tables.—The following designations, used by the Board in num-
bering cases, are used in the tables in this appendix to designate the various types of cases

CA: A charge of unfair labor practices against an employer under sec, 8 (a) .

CB: A charge of unfair labor practices against a unton under sec 8 (b) (1), (2), (3), (8), (6

COC: A chargs of unfair lIabor practices against a union under sec 8 (b) (4) (A), (B), (C).

CD. A charge of unfair labor practices against a union under sec 8 (b) (4) (D).

RC: A petition by a labor organization or employees for certification of a representative for purposes of
collective bargaining under sec 9 (¢) (1) (A) ().

Rls\;l ( ;&(p)et(lggm by employer for certification of a representative for purposes of collective bargaining under
sec. 9 (c) (1 .

RD- A petition by employees under sec 9 (¢) (1) (A) (1) asserting that the union previously certified or
currently recognized by their employer as the bargaining representative, no longer represents a majority of
the employees 1n the appropriate umt

UD A petition by employees under sec. 9 (e) (1) asking for a referendum to rescind a bargaining agent’s
authority to make a union-shop contract under sec 8 (a) (3)
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Table 1A.—Unfair Labor Practice and Representation Cases Received, Closed, and Pending (Complainant or Petitioner

Identified), Fiscal Year 1958

Number of unfan labor pracuice cases

Number of representation cases

Identification of complanant

Identification of petitioner

Total Total
ATL-CIO |Unaffihated Indi- Employers AFL-CIO |Unaffihated Indi- Employets
affiliates umons viduals affihates unions viduals

CA cases ! RC cases !
Pending July 1, 1967 ___ _____________________ ___ 1,604 970 100 623 1 1, 503 1,315 186
Recerved fiseal 1958__ .. ________________________. 6, 068 2,108 544 3,412 4 6,284 4,882 1,396
On docket fiscal 1958__ . 7,762 3,078 644 4,035 5 7,787 6,197 1, 582
Closed fiscal 1958 .._ - 4,805 2, 040 343 2,421 1 6,352 5,174 1,171
Pending June 30, 1958 ________________ - 2,957 1,038 301 1,614 4 1,435 1,023 411

CB cases 1 RM cases 1
Pending July 1, 1957 ____________________________ 717 32 17 525 143 146
Recerved fiscal 1958 __ 2,473 61 26 1,985 401 626
On docket fiscal 1958 3,190 93 43 2, 510 544 772
Closed fiscal 1958....._ 1, 857 48 26 1,425 358~ 599
Pending June 30, 1958____________________________ 1,333 45 17 1,085 186 173

CC cases ! RD cases !
Pendmg July 1, 1957 ____ . __ 215 3 2 0 210 78 0 1
Recerved fiscal 1958 __ 527 7 2 5 513 489 2 2
On docket fiscal 1958 __ 742 10 4 5 723 567 2 3
Closed fiseal 1958 ... . 479 7 3 4 465 452 1 3
Pending June 30, 1958 ______________._____________ 263 3 1 1 258 115 1 0

CD cases !
Pending July 1, 1957. . 54 2 o 1 51
Received fiscal 1958 _. 192 10 1 8 173
On docket fiscal 1958._ 246 12 1 9 224
Closed fiseal 1958 ... - 148 10 1 9 128
Pending June 30, 1958 .. . ____..____. 98 2 0 0 96

1 Sce table 1, footnote 1, for definitions of types of cases
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1958

A CUARGES FILED AGAINST EMPLOYERS UNDER SEC 8 (a)

Number Number
of cases Pereent of cases Percent
showing of total showing of total
specific cases spectfic cases
allegations allegations
Total eases.. oo 1 6,068 1100 0 || 8(8) () ccomeoooeee 4, 649 76 6
8 (a) (1) - 26,068 2100 0 || 8 (@) (4) oo 116 19
8 (8) (e men 706 116 1| 8(a) (5)nmoomea 1,039 171
B CHARGES FILED AGAINST UNIONS UNDER SEC 8 (b)
Total cases__-—oco—o_- 13,192 1100 0 211 66
719 225
8 () (M) 2,214 69 4 69 22
8 (D) () oo 1,952 61 2 17 5
C ANALYSIS OF 8 (b) (1) AND 8 (b) (4
Total cases 8 (b) (1)-. 12,214 1100 0 Total cases 8 (b) (4)_.. 1719 1100 0
8(by (1) (A oo 2,183 98 6 é(b) 4 (A 494 68 7
8(b) ) B) oo 42 19| 8() @) (B)- 203 28 2
8 (h) (4) (C)-- 28 39
8 () (4) (D) 192 26 7

1 A single case may mclude allegations of violations of more than one scetion of the act

total of the various allegations 18 more than the figuie for total cases
2 An 8 (a) (1) 1s a general provision for bidding any type of emplovar interferenee with the rights of the
omployees guaranteed by the act, and therefore 1s included 1n all charges of employer unfair labor ptactices

Therefore, the

Table 3.—Formal Actions Taken, by Number of Cases, Fiscal Year 1958
Unfatr labor practice eases
Repte-
Formal aclion taken All cases sentation
AllC CA Other C cases
cases cases 1 cases 1
Complamntsssued - ________________________.____ 822 822 456 360 |
Notices of hearing 1ssued R 3431 .. 42 3,389
Cases heard. . _..___________ R 2, 586 522 296 226 2,064
Tntermediate reports 1ssued. R 439 439 248 191 | ..
Decisions 1ssued, total - ___________________ 2,493 G605 305 300 1,883
Decstons and orders_ .o ____________________ 395
Decisions and consent ordets_ 210
Elections directed . ________________ 1, 526
Rulings on objections and/for challer
lated election eases. .. . . ... 135
Dismassals onrecordo . oo 227

1 See table 1, footnote 1, for defimitions of tvpes of cases
2 Includes 24 cases decided by adoption of intermediate report 1n absence of ¢cveeptions
8 Includces 18 cases decided by adoption of intermediate report 1n absence of exceptions.
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Table 4.—Remedial Action Taken in Unfair Labor Practice Cases Closed,

Fiscal Year 1958

A BY EMPLOYERS!

s By agree- | By Board
. Total ment of all | or court

parties order

Cases
Notice posted e 653 480 173
Recognition or other assistance withheld from cmployer-assisted .

11 82 32
Employer-dommated union disestablished . 23 13 10
Workers placed on preferential hiring list_ _ 39 35 4
Collective hargamning begun.. - - oo e 112 70 42
‘Wotkers
‘Workers offered remstatement to job...__._________________._..____. 1,067 ' 2 635 3432
‘Workers rece1ving back Pay - cec oo oo oo oo 1,368 796 572
Back-pay aWardsS. oo e $673, 260 $212, 950 $460, 310
B BY UNIONS ¢

Cases
Notice posted .. e 407 307 100
Union to cease requiring employer to give 1t assistance___ - 74 39 35
Notice of no objection to remnstatement of discharged employees. 67 47 20
Collective bargamning Degun - . ..o oo ' 16 11 5

Workers

‘Workers receiving ‘back DAY e e e o e 201 229 62
Back-pay awards_ o .o e $88, 673 $42, 870 $45, 803

1In addition to the remedial action shown, other forms of remedy were taken m 33 cases.
2 Includes 88 workers who recetved back pay from both employer and union.
3Includes 36 workers who received back pay from both employer and union.
4 In addition to the remedial action shown, other forms of remedy were taken 1n 68 cases.
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Table 5.—Industrial Distribution of Unfair Labor Practice and Repre-
sentation Cases Received, Fiscal Year 1958

All Unfair labor practice cases Representation cases
Industrial group ! cases
AlIC| CA2[{ CB?|CC?|CD?|AlR| RC? |RM?|/RD?
cases (v’ cases

Total. oeececcccccceme 16,659 | 9,260 | 6,068 | 2,473 | 5271 192 ] 7,399 | 6,284 | 626 489

Manufacturing. .o cooooeoameoanan 9,440 | 4,542 | 3,438 944 | 120 40 | 4,898 | 4,149 | 390 359
Ordnance and accessories ... 25 13 11 2 0 0 12 12 0 0
Food and kindred products. .} 1, 663 691 498 166 21 6 972 850 67 55
Tobacco manufacturers. .- 15 8 7 1 0 0 7 7 0 0
Textile mill produets_..._.--- 337 233 205 26 1 1 104 82 11 11
Apparel and other finished

products made fiom fabric

and sumnilar materials_._.... 387 265 188 65 11 1 122 69 40 13
Lumber and wood products

(except furmiture) - ... 347 156 128 24 3 1 191 155 22 14
Furniture and fixtures._ _ 377 194 / 150 32 9 3 183 146 22 15
Paper and allied products_ 326 117 94 14 9 0 209 177 18 14
Printing, publishing, and

alhied industries .o o-... 444 202 144 47 3 8 242 218 11 13
Chemlcals and allied prod-

........................ 478 220 186 30 3 0 258 225 16 17
Products of petroleum and

(€707 D 226 148 99 46 3 0 78 66 6 6
Rubber products_..._. ... 129 | » 46 39 7 0 0 83 71 6 6
Leather and leather products_| 153 79 59 15 4 i 74 64 6 4
Stone, clay, and glass prod-

|5 Tc) 7 S, 369 159 129 22 3 5 210 179 15 16
Primary metal ndustries____| 480 226 154 61 9 2 254 217 21 16
Fabricated metal products

(except machmery and

transportation equipment)_| 898 442 347 86 8 i 456 402 22 32
Machinery (except electrical).| 844 362 276 69 14 3 482 391 40 51
Electrical machinery, equlp-

ment, and supplhes 606 292 216 64 9 3 314 264 18 32
Arrcraft and parts__ 265 171 124 45 0 2 94 82 6 6
Ship and boat build

TePAITING . oo emms 90 49 40 9 0 0 41 37 4 0
Automotive and other trans-

portation equipment. ... 470 242 172 64 3 3 228 210 7 11
Professional, scientifie, and

controlling instruments__..| 123 61 48 11 2 0 62 54 8 0
Miscellaneous manufactur-

117 SR 388 166 124 38 4 0 222 171 24 27

Agriculture, forestry, and fish-

[ 5 . R 4 3 1 1 0 1 1 0 1 0

MININE . & oo eemaee 417 304 250 53 1 0 113 97 12 4
Metal mmning.__ ... 72 25 19 6 0 0 47 41 6 0
Coal MINING -« omcencme e 221 216 178 38 0 0 5 5 0 0
Crude petroleum and natural

gas production._ ... 46 24 22 2 0 0 22 19 2 1
Nonmetallle minmmmg and

QUATTYINE - o oeamemeem 78 39 31 7 1 0 39 32 4 3

Construetlon. ..o oo 1,848 | 1,674 652 673 | 231} 118 174 157 16 1

‘Wholesale trade. - 419 312 59 41 7 609 507 55 47

Retal trade. - ococoocaeooaas 640 417 156 59 8 788 674 79 35

Fmance, insurance, and real

[ O, 43 18 15 2 0 1, 25 18 4 3
Transportation, communication,

and other public utilities._._.._ 2,033 | 1,424 829 518 63 14 609 512 60 37
Highway passenger trans-

portatlon. .o oococooooo 98 60 43 16 1 0 38 34 2 2
Highway freight transporta-

[0 ¢ W 877 679 442 212 21 4 198 171 22 5
‘Water transportation. 519 450 199 236 11 4 69 62 5 2
‘Warehousing and storage. - .. 160 60 42 12 5 1 100 72 16 12
Other transportation____._.__ 58 32 21 8 3 0 23 21 1 1
Communicatlon .....__._._ 183 76 47 21 [ 2 107 90 8 9
Heat, hight, power, water,

and sanitary Services.._._.. 141 67 35 13 16 3 74 62 6 6

SeIVICES. .o oo cemmee e 418 236 154 67 12 3 182 170 9 3

1 Source. Standard Industrial Classification, Division of Statistica Standards, U S Bureau of the

Budget, Washington, 1945

# See table 1, footnote 1, for defimtions of types of cases,
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Table 6.—Geographic Distribution of Unfair Labor Practice and Repre-
sentation Cases Received, Fiscal Year 1958

Unfair labor practice cases

Representation cases

All
Division and State ! cases
ANC| CA2| CB2|CC?2|CD?[AlR| RC? |RM 2 RD:
. cases cases
9,260 | 6,008 | 2,473 | 527 | 192 | 7,399 | 6,284 | 626 489
420 266 107 33 14 354 296 36 22
29 22 4 2 1 34 23 9 2
8 6 1 1 0 20 19 1 0
12 12 0 0 0 8 1 1
243 151 67 19 6 191 163 18 10
Rhode Island. 42 21 14 6 1 22 19 2 1
Connectrcab .o 165 86 54 21 5 6 79 66 5 8
Middle Atlantie .o __ 3,343 | 1,836 | 1,123 555 | 108 50 | 1,507 | 1,241 | 152 114
New Yorke o owmmomooeoo 638 351 46 23 733 595 71 67
New Jersey- 199 78 15 10 341 290 33 18
Pennsylvania. coooooooooooo.o 909 476 286 126 47 17 433 356 48 29
East North Central ... 3,385 { 1,818 | 1,199 502 92 25| 1,567 | 1,334 | 129 104
[0) 117, T 797 409 249 129 24 7 388 330 28 30
Indiana. .| 464 303 186 92 22 3 161 147 5 9
Illinos_ .. 1,031 595 390 180 18 7 436 359 50 27
Michigan. ---| 820 434 313 93 22 6 336 329 34 23
Wiseonsin oo oo _eooooo 273 77 61 8 6 2 196 169 12 15
West North Central__..__________ 1,285 552 399 115 29 9 733 639 51 43
JOW8 - oo 142 49 44 1 3 1 93 82 5 6
Minnesota. . 222 59 38 9 9 3 163 140 12 il
Missour!. .- 584 341 234 91 11 5 243 212 20 11
North Dakota. 46 12 10 1 1 0 34 28 3 3
South Dakota 55 7 7 0 0 [} 48 46 1 1
Nebraska. .. 99 35 29 6 0 0 64 57 1 6
Koansas. .o oocwmemneoemnee 137 49 37 7 5 0 88 74 9 5
South Atlantic._ oo L 2,232 | 1,372 995 315 45 17 860 779 46 35
Delaware_ 50 14 11 2 1 0 36 34 1 1
Maryland. 180 08 61 33 2 2 82 68 11 3
Dastrict of 114 36 28 5 2 1 78 72 4 2
Virgima. ... 235 123 100 13 8 2 112 101 6 5
West Virginia_ 225 163 106 39 10 8 62 52 8 2
North Carolina_ 300 153 136 17 0 0 147 136 4 7
South Carolna. 60 42 37 5 0 0 18 15 2 1
Georgla__.._ 389 270 188 69 9 4 119 110 6 3
Florda_ oo 679 473 328 132 13 0 206 191 4 11
East South Central. ... 1,286 894 582 188 | 106 18 392 344 23 25
Kentueky_ .. _____._____ 378 289 192 51 37 9 89 77 5 7
Tennessce.. - 486 312 198 70 40 4 174 150 11 13
Alabama__ - 332 246 151 62 28 5 86 76 6 4
U DEIIE7 1 o) o) SN i} 47 41 5 1 [i] 43 41 1 1
West South Central .___._..___._. 1,230 659 463 162 28 6 571 486 46 39
104 32 29 3 0 0 7 67 4 1
373 237 155 76 6 0 136 119 10 7
115 47 32 6 9 0 68 53 11 4
638 343 247 7 13 6 295 247 21 27
Mountam. oo ooo o ociecooaooon 757 409 238 97 44 30 348 298 34 16
Montana _ - 58 36 24 7 4 1 22 1¢ 8 4
Idaho 17 3 1 0 43 35 4 4
Wyoming. 9 2 0 0 14 13 1 0
Colorado.... 86 23 1 0 106 91 10 5
New Mexico 64 52 33 28 66 58 8 0
Arizona 28 6 2 ] 53 49 2 2
Utah 6 1 2 1 37 37 0 0
Nevada, 4 3 1 1} 7 5 1 1
Pacific 595 365 36 21 808 715 99 84
Washmgton_.________________ 227 124 69 47 5 103 7 16 9
Oregon..__._ 118 73 41 3 1 85 56 17 12
Califorma. 775 453 277 30 15 710 581 66 63
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Table 6—Geographic Distribution of Unfair Labor Practice and Repre-
sentation Cases Received, Fiscal Year 1958—Continued

Al Unfair 1ahor practice cases Representation cases
Division and State !
cases | All C Al R
chses | CA2 | CB2|CO2|CD? cases RC? |RM?2 RD?
452 283 208 67 6 2 149 152 10 7
85 35 22 10 2 1 50 48 1 1
57 17 13 2 1 1 40 32 7 1
310 231 173 55 3 0 79 72 2 5
0 0 0 0 0 0 0 0 0 ¢
[¢] 0 0 0 0 0 0 0 0 0

t The States are grouped according to the method used by the Bureau of the Census, U 8 Department
of Commerce
2 See table 1, footnote 1, for definitions of types of cases

Table 7.—Disposition of Unfair Labor Practice Cases Closed, Fiscal

Year 1958
All C cases CA cases ! CB cases ! CC cases ! CD cases 1
Stage of disposition Num-| Per- [ Num-| Per- | Num-|{ Per- ! Num-| Per- | Num-| Per-

ber of | centof | ber of | cent of | ber of j cent of | ber of | cent of | her of | centof
cases | cases | cases | cases | cases | cases | cases [ cases | cases | cases
closed closed closed closed closed

Total number of caces
closed ... _______ 7289 (1000 | 4,85 | 100 0 | 1,857 | 100 0 479 | 100 0 148 100 0

Before 1ssuance of complamt__| 6,654 | 91 3| 4,433 | 922 | 1,703 917 376 | 783 | 3143 96 6
After 1ssuance of complant,
before opening of hearing 2| 249 34 128 27 60 32 61| 128 1] 0
After hearing opened, before
1ssuance of intermedaiate re-
POt 2 e 48 7 28 6 15 .8 5 10 0 .0
After mtermediate report, be-
fore 1ssuance of Board deci-
13703+ D 33 .4 25 .5 3 .2 5 10 0 0

mtermediate report m ab-

sence of exeaptions.._____.. 25 3 18 .4 4 .2 3 .6 0 .0
After Board decision, before
court deeree.._____._.__.__. 161 22 103 21 33 18 20 42 5 34

After Board order adopting
mtermed:ate report fol-
lowed by-circuit court de-

[0 (TR 5 1 2 .1 3 .2 0 0 0 .0
After cireuit court decree, be-

fore Supreme Court action.. 98 13 54 11 34 18 10 21 0 0
After Supreme Court action 4. 16 3 14 3 2 .1 0 0 0 0

1 See table 1, footnote 1, for defimitions of types of cases

2 Includes cases m which the parties entercd mnto a stipulation providing for Board order and consent
decree 1n the cireuit court

s Includes 26 cases in which a notice of 1 earmng 1ssued pursuant to sec 10 (k) of the act  Of these 26 cases,
9 were closed after notice, 3 were closed after hearing, and 14 were closed after Board decision.

4 Includes either denial of writ of certiorar: or granting of writ and issuance of opinion

Table 8.—Disposition of Representation Cases Closed, Fiscal Year 1958

All R cases RC cases ! RM cases ! RD cases!

Stage of disposition Num- | Per- | Num-! Per- { Num- | Per- | Num- | Per-
ber of | cent of | ber of { cent of | ber of | cent of | ber of | cent of
cases | cases | cases | cases | cases | cases | cases | cases
closed closed closed closed

Total number of cases closed_.| 7,403 | 100 0 { 6,352 [ 100 0 599 | 100 O 452 100 0

Before 1ssuance of notice of hearmng..| 3,974 53 7| 3,392 53 4 328 54 7 254 56 2
After 1ssuance of notice of hearing,

before opening of hearing._________ 1,360 18 3| 1,178 185 109 18 2 73 16.1
After hearing opened, before 1ssuance

of Board deeciston. ... ._.._______ 383 52 324 5.1 31 52 28 62
After 1ssuance of Board decision____. 1, 686 22 8 1,458 230 131 219 97 21.5

t See table 1, footnote 1, for definitions of types of cases
491249—59——11



Table 9.—Analysis of Stages of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1958
All C cases CA cases! CB cases ! CC cases ! CD cases !
Stage and method of disposition
Number | Percent | Number | Percent | Number | Percent | Number | Percent | Number { Percent
of cases | of cases | of cases | of cases | of cases | of cases | of cases | of cases | of cases | of cases
closed closed closed closed closed
Total number of cases elosed - .- oo mmiicea- 7,289 100.0 4,805 100 0 1,857 100 0 479 100 0 148 100 0
Before 1ssuance of complamnt___________ ... 6, 654 91 3 4,433 92 2 1,703 917 375 78.3 143 96 6
Adjusted . e mmciecmeeo 725 99 445 92 153 82 101 21,1 226 17 6
‘Withdrawn - 3,687 50 6 2,397 49.9 988 53 2 216 45 1 386 58.1
DISIUISSEA - e e e e e m e 2,242 308 1, 591 331 562 30.3 58 121 431 20 9
After 1ssuance of complaint, before opening of hearing. . .._..___._...._ 249 34 128 27 60 32 61 12 8 0 .0
AQYUSEed oo .. 89 12 56 12 1 .6 22 46 0 .0
Compliance with stipulated decision. . 5 1 1 ) 0 0 . 4 .8 0 .0
Compliance with consent decree. ... 124 17 55 11 44 23 25 5.8 0 .0
Withdrawn 29 .4 14 3 5 .3 10 2.1 0 .0
Dismissed 2 [O] 2 .1 0 .0 0 .0 0 .0
After hearing opened, before issuance of intermediate report. . ... 48 .7 28 .6 15 .8 5 10 0 .0
Adjusted . s 5 .1 3 .1 2 .1 0 0 0 .0
Complance with stipulated decision. 1 (U] 0 .0 0 .0 1 .2 0 .0
Compliance with consent decree ... 38 .5 - 22 .4 12 .6 4 .8 0 0
Wiathdrawn_ .o _____._____._________ 3 .1 2 .1 1 .1 0 .0 0 .0
Diasmussed - . oo e 1 (%) 1 ®) 0 .0 0 .0 0 .0
After intermediate report, before issuance of Board declslon—Com-
phance 33 .4 25 .5 3 .2 5 1.0 0 .0
After Board order adopting intermediate report in absence of excep-

BLOMS e ——————— 25 .3 18 .4 4 .2 3 .6 0 .0
Compliance 5 .1 5 .1 0 .0 0 .0 0 .0
Dismssed __.o..o._.__ e e m e — e mm e ———— 20 .2 13 .3 4 .2 3 .6 0 .0

After Board decision, before court deeree_ ... . ... 161 22 103 21 33 18 20 42 5 3.4
ComPIIANCe. - . 126 17 81 1.7 27 15 15 32 3 2.0
Dasmussed e iiaeeee 35 5 22 .4 6 .3 5 10 2 14
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After Board order adopting intermediate report followed by circmt
court decree—CompPlanee. _ .o oo

After errcuit court decree, before Supreme Court action__.______...._

Compliance
Dismissed -
Otherwise._

After Supreme Court demied writ, of certiorari—Compliance.__..____._
After Supreme Court opimon—Complance._.__._____.__

5 .1 2 1 3 .2 0 .0 0 .0
98 13 54 1.1 34 1.8 10 2.1 0 .0
90 1.2 50 10 31 16 9 19 0 .0
7 1 3 1 3 .2 1 .2 0 .0
1 Q] 1 ® 0 .0 0 .0 0 .0
11 .2 9 .2 2 .1 0 .0 0 .0
5 .1 5 .1 0 .0 0 .0 0 .0

1 See table 1, footnote 1, for definitions of types of cases.

2 Includes 6 cases closed by compliance with Board decision after 10 (k) notice; and 2 cases adjusted after 10 (k) notice.

3 Includes 1 case withdrawn after Board decision, after 10 (k) notice, 3 cases withdrawn after 10 (k) hearing; and 7 cases withdrawn after 10 (k) notice.

4 Includes 7 cases dismissed by Board decision after 10 (k) notice
8 Less than one-tenth of 1 percent.
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Table 10.—Analysis of Methods of Disposition of Representation Cases
Closed, Fiscal Year 1958

Al R cases RC cases ! RM cases ! RD cases !

Method and stage of disposition Num-| Per- | Num-| Per- | Num-| Per- | Num-| Per-
ber of | cent |Derof | cent | ber of | cent | ber of | cent
cases |ofcases| cases jofcases| cases |ofcases| cases |ofcases

closed closed closed closed

Total number of cases closed __________. 7,403 | 100 0 | 6,352 | 100 O 599 | 100 0 452 | 100 O

Consent eleetlon. ..o ool 1,772 | 239 11,607 | 253 103 [ 17 2 62 137

Before notice of hearmg._._______________ 1,305 | 176 | 1,189 | 18 7 791 132 37 82
After notice of hearing, before hearing

opened 357 48 323 51 20 33 14 31

After hearmng opene
[0 53 10 o R 110 15 95 15 4 7 11 24
Stipulated election...______________________ 1,488 | 201 1,3%0( 219 68 113 30 66
Before notice of hearing__ . _._....______ 852 | 115 802 126 35 58 15 33
After notice of hearing, before hearing
opened_ ___ . ___________.________ 410 55 378 60 22 37 10 22
After hearmmg opened, before Board de-
CISIOT o ool oeeeo____. 110 15 101 16 6 10 3 7
After postelection decision. ... __...... 116 16 109 17 5 8 2 4
Withdrawn. ... 1,921 1 259 (1,547 | 243 201 | 336 173 383
Before notice of hearmg________.._..______ 1,192 | 161 91| 148 130 | 217 121 26 8

After notice of hearing, before hearing
480 65 393 62 47 79 40 89

131 17 103 16 17 28 11 24

After Board decision and direction of

election. ..o .. 118 16 110 17 7 12 1 2
Dismissed. ... 915 [ 12 4 659 | 10 4 136 | 227 120 26 6
Before notice of hearing_____._.__________ 559 76 399 63 79| 132 81 179
After notice of hearing, before hearing
opened ____ o 71 10 43 .7 20 33 8 18

After hearing opened, before Board de-

24 3 18 3 4 7 2 5
By Board dec1s10n ool 2 261 35 199 31 33 55 29 64
Board-ordered election..._________._______..__ 1,307 | 17 7 (1,149 | 181 91 15 2 67 14.8

I See table 1, footnote 1, for definitions of types of cases
2 Includes 13 RC, 9 RM, and 14 RD cases dismissed by Board order after a direction of election 1ssued
but before an election was held.
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Table 11.—Types of Elections Conducted, Fiscal Year 1958

Type of election
, Type of case Total
elections Stipu- Board Regional
Consent ! lated 2 ordered 3 director
, directed 4
All elections, total ... ______.__ 4,524 1,769 1,467 1,265 23
Ehgible voters, total.....___.___.___ ... 363, 672 93,671 136, 260 132,330 1,411
Valid votes, total.__._______..___.__________ 326, 314 82,980 124, 527 117,629 1,178
RC cases,Stotal ... __.__.._... 4,099 1,603 1,383 1,113
Elgible voters 333,935 84,062 128, 009 121, 864
Valld votes. ool 300, 363 74, 642 117,139 108, 582
RM cases,dtotal ____ ... 238 46 55 87
Ehgible voters - 17,282 5,399 4,984 6, 899
Vald votes. ..o .. 15,065 4,735 4,418 5.912
RD cases,5total ... 153 62 29 62
Eligible voters 10,124 3,398 3,267 3,459 |__
Valid votes. ..ol 9,082 3,064 2,970 3,048
UD cases Stotal. . .. 34 8 0 3 23
Ehgible voters - 2, 331 812 0 108 1,411
Valid votes. . .ol 1,804 539 0 87 1,178

1 Consent elections are held by an agreement of all parties concerned. Postelection rulings and certifica-
tions are made by the regional director

2 Stipulated elections are held by an agreement of all parties concerned, but the agreement provides for
the Board to determine any objections and/for challenges.

3 Board-ordered elections are held pursuant to a decision and direction of election by the Board., Post-
election rulings on objections and/or challenges are made by the Board

4 These elections are held pursuant to direction by the regional director. Postelection rulings on objections
and/or challenges are made by the Board.

5 See table 1, footnote 1, for definitions of types of cases.



Table 12.—Results of Union-Shop Deauthorization Polls, Fiscal Year 1958

Number of polls Employees involved (number eligible to vote) Valid votes cast
Resulting 1n Resulting 1n Resulting 1n Resulting 1n Cast for
Affiliation of union holding deauthorlzg.tlon continued deauthorization continued deauthorization
union-shop contract authorization authorization Percent
Total Total Total of total
eligible chgible
Percent Percent Percent Percent Percent
Number | of total | Number | of total Number | of total [ Number | of total Number ?r t%tiall
eligible
Total.oo.o_oo.o.... 34 20 58 8 14 41 2 2,331 812 348 1,519 65 2 1,804 77 4 1, 050 450
AFL-CIO. ..o ... 27 16 59 3 1 40 7 2,057 754 36 7 1, 303 63 3 1,605 78 0 930 45.2
Unaffilated ... __._._._... 7 4 571 3 429 274 58 21 2 216 78 8 199 726 120 43.8

1 Sec. 8 (a) (3) of the act requures that, to revoke a union-shop provision, a majority of the employees eligible to vote must vote 1n favor of deauthorization.

Table 13.—Collective-Bargaining Elections* by Affiliation of Participating Unions, Fiscal Year 1958

Elections participated in

Employees tnvolved
(number eligible to vote)

Valid votes cast

’ Employees 1n units se- Cast for the union
Union affiliation lecting bargaining agent
Percent Total Percent
Total Won won eligible Total of total
Percent eligible Percent
Number of total Number of total
eligible cast
Total . o ciicaaaaes 24,337 2,636 60 8 2 351,217 196, 334 559 2315, 428 89 8 190, 558 60 4
AFL-CIO e 3,722 2,131 57 3 324, 106 157, 925 487 290, 992 89 8 154, 997 53 3
Unaffiiated . - .o oo 882 505 57.3 80, 284 38, 409 47 8 72,037 89 7 35 561 49 4

! The term ‘“ collective-bargaining election’” 1s used to cover representation elections requested by a union or other candidate for employee representative or by the employer.
This term 1s used to distinguish this type of election from a decertification election, which is one requested by employecs seeking to revoke the representation rights of a union
which 15 already certified or which is recognized by the employer without a Board certification

? Elections involving 2 unions of different affiliations are counted under each affiliation, but only once 1n the total. Therefore, the total 1s less than the sum of the figures or

the 2 groupings by aflilation.
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“Table 13A.—Outcome of Collective-Bargaining Elections® by Affiliation of Participating Unions, and Number of
Employees in Units, Fiscal Year 1958

Number of elections

Number of employees involved (number eligible
to vote)

In which representa-

In units

i which

Total valid

Affiliation of participating unions tion rights were won | In which representation rights | Inumts | votes cast
by— no repre- were won by— where no
Total sentative Total represent-
was chosen ative was
AFL-CIO |Unaffihated AFL-CIO |Unafiihated| chosen
affihates unions affiliates unions
................................................... 4,337 2,131 505 1,701 351,217 157,925 38, 409 154, 883 315, 428
______________________________________ 3,177 1,792 | s 1,385 238, 354 107,545 |occcccamoo 130, 809 213,750
_________________________ 579 eocracanas 352 227 23,708 | e 12,924 10, 785 21, 364
260 199 |acocamaao- 61 29, 235 19,012 oo ____ 10, 223 26, 586
- 256 119 | 116 21 50, 577 27, 558 21, 366 ,6 45,435
___________________ 36 |ccemmmeaeees 34 2 3,402 . oo 3,355 47 3,072
3-union elsctions
AFL-CIO v AFL-CIOv AFL-CIO.____......_____..... 16 12§ o 4 3,212 1,926 |coooooao.- 1, 286 2,928
AF1~-CIO v AFL-CIO v. unaffihated__ 8 5 2 1 2, 402 1, 596 726 80 1,975
AFL~CIO v, unaffihated v unafhhated .. _____...____ 2 1 1 0 85 47 38 0 84
4-union elections
AFIL~CIO v AFL~CIO v. AFL-CIO v AFL-CIO...... 2 b2 0 132 132 fueccmemocae 0 127
AFI~CIO v. AFL-CIO v unaffihated v unaffihated..._. 1 1 0 0 109 109 0 0 107

1 For definition of this term, see table 13, footnote 1.
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Table 14.—Decertification Elections by Affiliation of Participating Unions, Fiscal Year 1958

Elections participated in Employees involved 1n elect)ions (number ehgible Valid votes cast
to vote
Resulting 1n certt- | Resulting 1n decer- Resulting 1n certl- | Resulting in decer- Cast for the union
Union affiliation fication tification fication tification
Total Percent | __ _
Total eligible Total of total
Percent Percent Percent Percent ehgible Percent
Number | of total | Number | of total Number | of total | Number | of total Number | of total
eligible eligible cast
Total_____..._..__... 153 59 38.6 94 61 4 10,124 5,625 55 6 4,499 44 4 9, 082 89 7 4,295 47 3
AFL-CIO. 131 55 42 0 76 58 0 9 434 5.477 58 1 3,957 41 9 8,457 89 6 4,055 47 9
Unaffiliated_ 22 4 18 2 | 15 | 81 8 690 148 21 4 542 786 625 90 6 240 38 4
Table 14A.—Voting in Decertification Elections, Fiscal Year 1958
Elections 1n which a representative was redesignated Elections resulting 1n decertification
- Union affiliation Employees Percent | Votes cast | Votes cast | Employees Percent Votes cast | Votes cast
eligible to | Total vahd | casting for win- for no ehigible to | Total valid | casting for losing for no
vote votes cast valid ning union union vote votes cast valid union union
votes votes
N7 U 5,625 5,074 90 2 3,263 1 811 4,499 4,008 891 1,032 2,976
AFL-CIO. .. ... 5,477 4,941 90 2 3,162 1,779 3,957 3,516 88 9 893 2,623
Unaffiliated ... ______ ... 148 133 89 9 101 32 542 492 90 8 139 353
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Table 15.—Size of Units in Coliective—Bargaining and Decertification
Elections, Fiscal Year 1958

A COLLECTIVE-BARGAINING ELECTIONS

Elections mn which representation rights
were won by—

Elections mn which

Number no representative
Size of unit (num- | of elec- | Percent was chosen
ber of employees) tions of total | AFL-CIOaffiliates | Unaffiliated unions
Number | Percent | Number | Percent | Number | Percent
4,337 100 0 2,131 100.0 505 100 0 1,701 100 0
883 20 4 483 227 140 279 260 15 3
797 18 4 408 191 102 20 2 287 16 9
539 12 4 273 12 8 53 10 5 213 12 5
379 87 173 81 39 77 167 98
256 59 125 59 24 47 107 63
170 39 81 38 15 30 74 44
157 36 71 33 18 38 68 40
123 28 56 26 14 28 53 31
100 23 45 21 10 290 45 26
90 21 34 16 12 24 44 26
309 7.1 150 70 29 57 130 7.6
146 34 63 30 12 24 71 42
147 34 66 31 7 14 74 44
85 20 33 16 9 18 43 25
50 12 25 12 9 1.8 16 9
28 .6 16 8 1 .2 11 .6
30 .7 10 .5 5 10 15 .9
16 .4 7 .3 2 4 7 .4
23 5 8 4 2 4 13 .8
7 .2 3 .1 1 .2 3 2
1 O] 0 .0 1 2 0 0
0 0 0 .0 0 .0 0 0
1 ® 1 ® 0 .0 0 0
0 .0 0 0 0 0 0 .0
B. DECERTIFICATION ELECTIONS
Total ...____._. 153 100 0 56 100 0 4 100 0 94 100 0
20 131 6 10 9 0 0 14 149
24 157 5 91 0 0 19 20 2
29 18 9 7 127 1 250 21 22 3
12 78 2 36 2 50 0 8 85
13 85 5 9,1 0 8 85
10 65 3 55 1 250 6 6 4
5 33 2 36 0 0 3 32
6 3.9 5 91 0 0 1 11
4 2.6 2 36 0 0 2 21
1 7 0 0 0 .0 1 11
13 85 6 10 9 0 0 7 74
5 33 5 9,1 0 0 0 .0
6 39 4 73 0 .0 2 21
2 13 1 19 0 .0 1 11
3 20 2 36 0 0 1 11

1 Less than one-tenth of 1 percent.



Table 16.—Geographic Distribution of Collective-Bargaining Elections, Fiscal Year 1958

Number of elections in

which representation | In which Valid votes cast for— Employees

rights were won by— | no repre- | Employees | Total valld in units

Division and State 1 Total sentative | eligible to | votes cast choosing
was chosen vote representa-

AFL-CIO |Unaffillated ATFL-CIO |Unaffillated| No union tion
affiliates unions affiliates unions

Total o iiaas 4,337 2,131 505 1,701 351, 217 315, 428 154, 997 35, 561 124, 870 196, 334
New England. .. ... 242 104 27 111 34,473 31,762 15,111 4,794 11, 857 20, 516
21 10 2 9 5,373 4,969 2,336 1,175 1,458 3,645
16 4 1 11 2,190 2,030 834 6 1,190 713
8 3 2 3 580 560 296 36 228 307
Massachusetts. 132 59 16 57 19, 243 17,630 8,819 2, 809 6,002 12,173
Rhode Island.. 21 8 3 10 994 923 501 193 229 745
Conneetieut - .... 44 20 3 21 6,093 5, 650 2,325 575 2,750 2,933
Middle Atlantie. .. .. .o _..__ 808 432 103 273 67, 699 60, 733 32, 628 7,799 20, 306 44,012
New York. .. 339 183 54 102 23, 575 20,716 11,724 2,324 6, 668 15, 434
New Jersey__._ 176 104 13 59 12, 895 11,212 6, 657 1,201 3,354 9, 566
Pennsylvania. 293 145 36 112 31,229 28, 805 14, 247 4,274 10, 284 19,012
East North Central ... _______ ... ._.___.__ 911 449 112 350 71,164 64, 065 31, 846 7,442 24,777 40, 339
276 137 33 106 22, 884 20, 856 10, 606 2, 654 7, 596 13, 336
99 42 12 45 7,769 6,970 3,223 4 3,399 3,155
246 109 35 102 18, 908 16, 607 7,172 1,432 8, 003 8,732
187 97 21 69 13,949 12,748 6, 455 2,016 4,277 8,794
103 64 11 28 7,654 6, 884 4,390 992 1, 502 6, 322
478 248 60 170 29, 335 25, 955 13,098 2,863 9, 994 16, 871
81 43 7 31 6, 943 6,072 4,116 302 1, 6564 5,312
106 53 14 39 4,304 3,802 1, 676 238 1,888 1,766
150 79 24 47 11,045 9,915 4,110 1,754 4,051 5,959
23 13 4 6 793 693 363 149 181 629
22 15 2 5 527 460 248 35 177 398
45 19 5 21 2, 363 1,892 1,143 190 559 1, 665
51 26 4 21 3, 360 3,121 1, 442 195 1,484 1,142
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South Atlantre_ ..
Delaware. ... .

Maryland...... ..
District of Columbia. _

Florida._.__
East South Central ______________________________
Kentucky - - o oo L
Tennessee.
Alabama._.
MISSISSIPPLe - e o e e

West South Central . ___________________________

Califorma
Qutlymng areas_ ...

Alaska ..
Hawan______
Puerto Rico__._
Virgin [slands. .
Canada.__ . .-

551 271 44 236 52,155 46, 677 21, 901 2, 549 22,227 22,909
15 11 1 3 1,193 1,005 632 27 346 988
63 34 2 27 6,433 5,824 1,968 727 3,129 2,291
55 35 5 15 4,301 3,453 1,885 58 1,510 1,647
68 30 9 29 8,219 7,428 3,819 355 3,254 4,075
35 14 4 17 4,080 4,414 2,078 124 2,212 1,866
81 27 7 47 7,887 7,332 2,554 152 4,626 1,371
17 8 2 7 1,462 1,319 669 42 608 912
86 45 4 37 8,437 7,518 3,737 420 3,361 3,642

131 67 10 54 9, 563 8,384 4, 559 644 3,181 6,117

243 94 19 130 22,273 20,072 9,257 808 10,007 9,232
62 15 9 38 4,918 4,268 1,423 217 2,628 1,047

106 49 6 51 10 532 9, 567 4,829 375 4,363 5, 642
54 23 3 28 4,336 3,998 1,081 147 1,870 1,769
21 7 1 13 2,487 2,239 1,024 69 1,146 774

394 187 40 167 30, 255 26,753 12, 879 3, 669 10, 205 17,170
46 23 7 16 2,728 2,419 1,343 88 988 1,735
88 44 13 31 5,630 4,905 2,726 543 1,636 3,703
43 17 1 25 4,021 3,716 1,694 13 2, 009 994

217 103 19 95 17,876 15,713 7,116 3,025 5,572 10,738

194 100 21 73 8,940 8,187 3,370 1,148 3, 669 4,373
14 7 2 5 257 232 155 14 63 165
21 14 3 4 520 481 267 77 137 471
11 2 3 6 302 278 111 12 155 117
73 46 4 23 3,900 3,583 1,608 79 1,896 1,181
25 12 3 10 1,008 914 349 334 231 777
31 13 2 16 2,318 2,112 716 574 822 1, 540
16 5 4 7 568 526 148 53 325 103

3 1 0 2 67 61 16 5 40 19

450 209 64 177 30, 624 27, 567 12,843 3,756 10, 968 17,297
62 39 5 18 2,003 1,759 1,080 72 607 1,306
35 18 5 12 2,143 2, 005 1,247 175 583 1,514

353 152 54 147 26,478 23,803 10, 516 3, 509 9,778 14,477
66 37 15 14 4,299 3,657 2,064 733 860 3,615

6 5 0 1 143 108 96 2 10 132
21 10 7 4 696 605 237 251 117 533
39 22 8 9 3,460 2,944 1,731 480 733 2,950

0 0 0 0 0 0 0 0 0 0

0 0 0 0 0 0 0 0 0 0

1 The States are grouped according to the method used by the Bureau of the Census, U. 8. Department of Commerce,
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Table 17.—Industrial Distribution of Collective-Bargaining Elections,
Fiscal Year 1958

Number of elzctions

In which represen-
tation rights were |Inwhich | Eligible Valid
Industrial group ! won by— no repre-| voters votes
Total sentative cast
' was
AFL- | Unaffili- | chosen -
CIO ated
affilates | untons
Total oo oo 4,337 2,131 505 1,701 | 351,217 315,428
Manufacturing. . .o ocooooooooooooaalo 3,010 1, 500 320 1,190 | 289,463 260, 770
Ordnance and 2ccessor1es. - - ... 8 4 1 3 1, 600 1, 520
Food and kindred products. 585 321 82 182 45, 959 39, 160
Tobacco manufacturers. ___ 6 3 0 3 1, 889 1, 504
Textile mill produets_ .. __.__________ 51 12 8 31 9,151 8,273
Apparel and other fimished products
made from fabrics and sumilar ma-
teral. o . 39 16 4 19 3,736 3,416
Lumber and wood products- 128 74 5 49 11, 574 10, 328
Furmture and fixtures. __. 101 43 9 49 12,222 11, 259
Paper and allied products....._....... 151 69 16 66 19, 940 18, 347
Printing, publishing, and allied -
dustries ..o 150 92 16 42 4,147 3,771
Chemicals and allied produets_.____._ 172 85 22 65 12,876 12, 008
Products of petroleum and coal.._____ 58 18 12 28 5,222 4,818
Rubber produets. . _.._________._.. 52 23 10 19 5,318 4,923
Leather and leather products_.._..___ 55 25 2 28 12, 852 11,673
Stone, clay, and glass products __.____ 119 73 9 37 10, 380 9,315
Priumary metal industries....______.. 168 73 21 74 13,204 12, 330
Fabricated metal products (except
machinery and  transportation
equipment).___.____________._______ 308 162 26 120 24,635 22, 641
Machinery (except electrical). ._____.. 341 154 37 150 26, 572 23,942
Electrical machinery, equipment, and
supplies.______._. 189 80 19 90 34, 259 31, 060
Aurcraft and parts___ 50 21 4 25 5,801 5,184
Ship and boat build d repairing. 26 15 2 9 3, 508 3,326
Automotive and other transportation
equipment.________.______._._______ 101 58 7 36 7,218 6, 655
Professional, scientific, and controlling
mnstruments.. ..o ... 32 17 1 14 7,704 6,710
Miscellaneous manufacturing. ________ 120 62 7 51 9, 696 8, 607
Agriculture, forestry, and fisheries.________ 0 0 0 0 0 0
MINING- oo 58 25 6 27 7,885 7,104
Metal mINING- ool 29 14 2 13 5, 532 4,981
Coal mming_ . ... _____. . 1 0 1 0 40 37
Crude petroleum and natural gas !
production_____.____________________ 8 2 0 6 413 372
Nonmetallic mining and quarrying. - 20 9 3 8 1, 900 1,714
Construetion._ ______ ... ... 42 27 2 13 1,664 1,220
Wholesale trade. 356 154 68 134 9, 330 8, 664
Retail trade....__ 446 221 37 188 23,848 20, 525
Finance, 1nsurance, 14 5 1 8 474 394
Transportation, communication, and
other public utiities. ____....___________ 319 142 60 117 15,193 13, 745
Highway passenger transportation..__ 21 14 4 3 1,988 1,676
Highway freight transportation___ 107 26 29 52 2, 598 2,267
Water transportation. .____.__.__ 39 20 11 8 2,001 1,891
‘Warehousing and storage....... 54 22 12 20 1,135 995
Other transportation..._..._____ 5 4 1 0 909 821
Commumieation. ... .._...___._. 50 30 0 20 3,095 2,797
Heat, hight, power, water, and sanitary
SETVICOS oo e 43 26 3 14 3,467 3,298
SO VICeS - - - o oo 92 57 11 24 3, 360 3, 006

1 Source Standard Industrial Classification,

Budget, Washington, 1945.

Division of Statistical Standards, U. S. Bureau of the
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Table 18.—Injunction Litigation Under Sec. 10 (j) and (1), Fiscal Year
1958
Number of | Number of | Number of | Cases settled, with-
Proceedings cases applications|applications drawn, 1nactive,
instituted | granted dented pending, etc
Under sec. 10 ())*
(a) Against un1ONS.o oo ... . 6 3 1 | 1settled, 1 pending.
(b) Against employers.. 1 1 0|0
Under sec 10 (). __.__________. 127 159 9 | 29 settled.
2 withdrawn.
30 alleged 1llegal activ-
ity suspended 2
6 pending
Total il 134 363 10 | 469.

! Injunctions granted 1n fiscal 1958 on 4 petitions were instituted 1 the prior fiscal y’ear.
2 Jllegal activity suspended prior to filing of petition, no order to show cause 1ssued
! One proceedmg combining requests for 10 () and 10 (1) relief 1s reflected 1n the statistics for both 10 (3)

and 10 (1)

+Includes 2 settled and 2 alleged illegal activity suspended 1n cases instituted in previous fiscal year,

Table 19.—Litigation for Enforcement or Review of Board Orders,
July 1, 1957-June 30, 1958; and July 5, 1935-June 30, 1958

July 1, 1957-June 30, July 5, 1935-June 30,
1958 1958
Results
Number Percent Number Percent
56 100 0 1,773 100 0
39 709 1,063 60 0
4 72 350 197
4 72 42 24 '
Board orders partially enforced and partially
remanded. ... iioeoas 1 1.8 13 .7
Board orders set aside. 8 125 305 17 2
Cases decided by Umted States Supreme Court_______. 10 100 0 114 100 0
Board orders enforced mnfull. . ..__.___________..___ 8 80 0 78 68 4
Board orders enforced with modification 0 0 11 105
Board orders set astde.. .. ._......._______ 1 100 14 123
Remanded to Board_ _._.. I 1 10 0 2 18
Remanded to court of appeals.._____ .. ______ ROS, 0 4] 7 67




Table 20.—Record ofllnjunctions Petitioned For, or Acted Upon, Fiscal Year 1958

D,éte petition

Type | Temporary restraining order | Date tempo- Date mnjunc- | Date Board de-
Case No., Union and company for injunction | of pe- rary iImjunc- { Date injunc- | tion proceed- cision and/or
filed tition tion granted tion dented | ngs dismissed order
Date 1ssued Date hfted or dissolved
2-CD-125 *Longshoremen’s Assoclation, Loczﬂ/ June 25,1956 | 10 (1) §-omocmmmooofemecaaiaas Apr 25, 1957 | .. June 3,1958 | Dec, 5, 1957,
976-4, 1277 and 1804 (Abraham Kaplan, (denied
Associated Pawmting Employers of Aug. 29,
Brooklyn, Inc) 1956, re-
versed on
appeal).
1-CC-148__. ‘ngan}iste{fl, §0m1 340 (Mame Canned | June 25,1956 | 10 (I) |ecccoooocomooo )i Aug. 28,1956 | Dec. 19,1957 | Withdrawn
oods, Inc.
1-CC-155___| Carpenters et al. (J. G. Roy & Sons | June 28,1956 | 10 (1) |-ceoooommomcoofocoomaaaaeee July 12,1956 |-cooceocaooan July 29,1957 | June 24, 1957.
0).
3-CC-57__.. "Iéeamsters, Local 294 (E. G. Delia & | July 26,1956 | 10 (1) -eo oo oo oomoom oo [ T T, Nov, 7,1957 | Apr. 29, 1957.
ons).
3-CC-53__.. Czlt)rpegtersi Local 1016 (Boohner Lum- | July 26,1956 | 10 (1) |-=ccocoocomoooofomcaecaccecaee [ T S Oct. 23,1957 | May 24, 1957.
er Co., Inc.
2-CD-126.__| Lathers, Local 46 (Jacobson & Co., | Aug. 1,1956 | 10 (1) |-cocoomocoomoe|ommcmcmcccceaan May 1,19578| oo May 19,1958 | Feb. 19, 1958.
ne.
10-CC-255, | *Teamsters, Local 390 (U & Me Trans- | Aug  6,1956 | 10 (1) [-cuooomomm oo emmmiooeeae Aug 15,1956 | o _o______ Mar. 12,1958 | Dec. 14, 1957,
V 2562, 12— fer).
CC-1-2
2-CC-391~ Garment Workers, Ladies, Local 155 { Aug. 20,1956 | 10 (I) {e-_cooommommooo|ommamoacaaeeon Jan, 38,1957 | ccececococaoo. Jan, 2,1958 | May 7, 1957,
302 (James Knitting Mlls, Inc, et al).
10-CC-257- | Bricklayers, Local 1, and Carpenters, | Aug. 21,1856 | 10 (1) |- oo oo {oommommcmoe [ June 3,1958 | Feb. 7, 1958
262, 264— Local 1685, et al (J Iilbert Sapp, Inc.
2662, 12— & A C. West)
F CC4-12
2-CD-133.._| Engineers, Operating, Local 133 (Bwld- |-Sept. 4,1956 | 10 (1) J-cnooocoommomofooom oo et Apr. 2,1958 | Aug 7, 1957,
g Contractors Association of New
Jersey) ‘
15-CC-52.__| Engmneers, Operating, Locals 406, 406A, | Sept, 18,1956 | 10 (1) Jococomcocmmocoofocmcmcccccmcnan Oct., 5,1956 |- oo June 30, 1958,
%06]3, and 406C (Jahncke Service,
ne ).
8-CD-8...__ Lathers and Local 2 (Acoustical Con- | Sept. 20,1956 | 10 (1) |- oo ooomom oo femmmmociccmcnae (€5 J S, Feb. 26,1958 | Jan. 17, 1958
tractors Association of Cleveland)
7-CC-49____| Grand Rapids Building & Construc- | Sept 21,1956 | 10 (1) |-coocoeomoemao|omomocaiaaa e Nov. 3,1956 . cooocoocaaee Nov. 5,1957 | Nov. 19, 1956
tion Trades Counci et al (Mooi Roof- . (I R.com-
mg Co) phance).
2-CC-394_ .. RcsgaEIéIthI)éeszzle F;mployees District | Sept 26,1956 | 10 (1) [-cocooomm i e Oct. 81956 |coeceaanae Aug. 2,1957 | Jan 2, 1957,
ass-Kni
19-CD-26...| *Longshoremen and Warehousemen, | Oct. 12,1956 | 10 (1) [ocuecooomomocoiomccmcciecan Oct. 19,1956 | oocoooooooo Nov. 5,1957 | June 7, 1957.

Local 16 (Denali-Mc¢Cray).
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24-CC42___

21-CC-238._

16-CC-71._.

2-CB-1841__
6-CC-125,
CD-53.

15-CC-59,
61
11-CC-11,

4-CC-81-83.

2-CC407.__
8-CC-51-61_
12-CC-3.__.

5-CC-70..__

10-CC-287,
288, CD-

76,77,
5-CC-71..__
2-CC-409.__

24-CC—44,
- 46,

9-CC-93__ .
10-CC-308..

*Union de Trabajadores de Muelles y
Ramas Anexas de Puerto Rico (of Juan
Diaz Andujar) et al. (Puerto Rico
American Sugar Refinery Co )

*Teamsters, Laundry, Linen Supply &
Dry Cleaning Drivers, Local 928
(Southern Service Co , Ltd ).

*Teamsters, Dallas General Drivers,
Warehousemen & Helpers, Local 745
(Associated Wholesale Grocery of Dal-

Assoclation

las, Inc )

*Longshoremen’s (New
York Shipping Assoctation).

Electrical Workers, Local 5 (West Penn
Power Co.).

Scafarers, Atlantic & Gulf District
(Salt Dome Production Co ).

*Longshoremen, International Associa-
tion, Local 1422 (Charleston Stevedor-
mg Co etal).

*Teamsters, Highway Truck Drivrs &
Helpers, Local 107 (Coastal Tank
Lmes et al )

Garment Workers, Ladies, Local 155
(Packard Kmtwear, Inc.)

*Teamsters, Locals 24, 407, et al.
(A C. E. Transportation Co).

Electrical Workers, Local 349 (Biscayne
Television Corp.)

H%d Carriers, Local 980 (The Kroger
o

Sheet Metal Workers and Local 48 et al
(Gadsden Heating & Sheet Metal)

Seafarers, Local 9, MEBA Local 11
(Amertcan Coal Shippmg).

Garment Workers, Ladies, Local 602
%Un;ted Parcel Service of New York,

ne.).

Longshoremen, District Councill of
Puerto Rico, et al (Editorial “El Im-
parcial, Inc” & Puerto Rico Steam-
ship Assoclation)

*Teamsters, Local 175 (McJunkin Corp.).

Engineers, Operating, Local 926 (Armco
Dramage & Metal Products).

See footnotes at end of table.

Oct

Nov.

Nov.

Jan.

Jan.
Jan

Jan.

Jan.

Jan

Feb.
Feb.

Mar.
Mar.

24,1956

2,1956

14,1956

. 21,1956

4,1956

. 15,1956

3,1957

15,1957

15,1957
21,1957
22,1957

23,1957
31,1957

7,1957
13, 1957

6,1957

11,1957
11,1957

10 ®

10 1)

10 (1)

10 ()
100

19 @)

10 ®

100

100
100
10 ()

10®
10 @

1e®
10O

100

oM
10 @)

Nov.

23, 1956

12,1956
(O]

31,1957
28,1957

®

Feb. 19,1957

2,1957
O]

Apr.

Mar 11,1957

{consent)

M
®

18, 1957
. 13,1957

. 16,1957

6,1957

23,1958
26,1957

June

Nov.

Jan. 2,1958

. 18,1957

Nov. 11,1957
Apr 16,1958

Jan 17, 1957.

Sept. 25, 1957,

Aug 29, 1957,

Sept. 30, 1957

Scttled 6-CC-
125, with-
drawn 6-CD-
53

Feb 14, 1958

Aug 1, 1957.
July 24, 1957

Tuly 10, 1957.
May 26, 1958.

Mar 20, 1957
(I R comph-

ance)
Nov. 12, 1957.
July 26, 1957,

v xpueddy

Dec 14, 1957,
Settled.

Aug. 2, 1957,

July 5, 1957
Mar. 24, 1958

€91



Table 20.—Record of Injunctions Petitioned For, or Acted Upon, Fiscal Year 1958—Continued

Date petition | Type | Temporary restrammg order | Date tempo- Date mjunc- | Date Board de-
Case No Union and company for injunction | of pe- rary mjunc- | Date injunc- | tion proceed- cision and/or
filed tition tion granted tion denied |ings dismissed order
Date 1ssued Date hifted or dissolved
17-CC-57.__| *Teamsters, Bwlding Materials and | Mar 12,1957 | 10 1) |-oooooooo |ooooo oo [ J O Sept. 4,1957 | July(5, 1957
Construction, Ice and Coal Drivers,
Local 659 (Associated General Con-
tractors, Employers Assoclation of
Omaha, and Wilson Concrete Co)
21-CC-257__| Clothing Workers, Los Angeles Joint | Mar 13,1957 | 10 (1) focoenoomo oo fomcomacccacee (<) J P, Apr. 11,1958 | July 1, 1957
Board (Encimo Shirt Co)
14-CC-101__ Machllil\l;ts, ]))1smct 9 (Concrete Trans- | Mar 25,1957 | 16 () |ccooeomom oo |omemacccceoas (€0 T P Jan 29,1958 | Scttled
port Mixer,
13-CC-135- | Barbers, Journeymen Barhers, Hair- | Mar, 27,1957 | 10 (1) |oceooomam oo fommcomoceceoC July 10,1957 |-eo | Settled.
137 dressers, Cosmetologists & Proprictors
(Chicago & Ilinois Hairdressers). .
5-CC-75, Plumbers, Local 5 (Construction Con- | Mar 28,1957 | 10 (1) |eooooomeooomfmommcomaaaacnas (O} L T, Nov. 20,1957 | Dismissed.
CD-24. tractors Council)
5-CC-74..._| Engineers, Operating, Engineers Local | Apr. 1,1957 | 10 () |ccovueuococooe|mmcmmcccamacmas (O 2 Nov. 5,1957 | May 21, 1957.
137, and Hod Carrters, Local 194
(Harry T Campbell Sons Corp ).
13-CC-131. .| *Teamsters, General Chauffeurs, Sales | Apr. 11,1957 | 10 (1) |ocomonc oo o|memccmmeaccen (O 7 P Sept. 19,1957 | Settled.
Drivers & Helpers Union, Local 423
(Gas Dealers Forum of Aurora)
3-CC-64, Bricklayers, Local 11 (Buillding Trades | Apr. 16,1957 | 10 (I} |ocomocno oo |omomcacemcces [ T P, Sept. 24,1957 | Withdrawn.
CD-26. Employers’ Division of The Bulders
Exchange)
21-CC-258. .| *Teamsters, New Furniture and Apph- | Apr. 18,1957 | 10 (1) e oo oo mmceeeee May 81957 |_cooeonciamm | oemeemeeecs June 30, 1958.
ance Drivers Warehousemen and
Helpers, Local Union 196 (Biltmore
Furmture Manufacturing Co.).
2-CD-126 Lathers, Local 46 (Jacobson & Co., | Apr.25,19573 [ 10 (1) |-ceooooooooooac|ocmmoccceeaees May 1,1957 |eccecooaoooaooos May 19,1958 | Feb. 19, 1958,
(amended Ine).
to include
10411))—140,
24¢-0CC-49.. .| Longshoremen, Local 1801 (Puerto Rico | May 2,1957 | 10 (1) |ocomemoooomooo|occcammcceean May 8,1957 |oooceooooooo Mar. 6,1958 | Nov. 26, 1857,
Steamship Co ) (consent)
9-CC-96.... B?cklagers, Local 5 (Clark Construe- | May 7,1957 | 10 (1) feoomoooomooomo ] omcccecoeecaes [ N P, Oct. 11,1957 | Settled
1on Co ).
7-CC-58....| Congress of Industrial Orgamzations, | May 13,1957 | 10 () |ococoooooooooo{ommmomccaacccan [ P Sept. 24,1957 | Settled.

Jackson City Council (Sink Co ).
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6S—6%316%

3T

2—CC-411

2~ CD 146. ..
9-CC-100...
6-CC~132. ..
17-CC-59. ..
o1,

2-CC-424__.
30-CC-30...
2-CC-436. ..

13-CC-139,
CD-46.
10-CC-315_.
4+-CC-86_.._
13-CB-505.- -

3-CC-69, 70.
9-CC-102,
CD-30,

CB-353,
14-CD-71.___

39-CC-37. ..

2-CC-432___
21-CC-270__

Sheet Metal Workers, Local 28 (Flexible
Tubing Corp & Wire-mold Co.).

Electrical Wkrs, Local 1212 (Columbia
Broadcasting éorp )

Meatcutters, Local 227 (Gordon Foods,

Inc.).

Carpenters, District Councill (Wend-
nagel & Co

Plumbers, Local 8 (Umted Contractors
& Kruse Plumbing Co.).

Electrical Workers, Local 3 (Brewery
Dry Dock Co )

Electrical Workers, Local 463 (Tele-
chrome Manufacturing Corp.).

Brewery Workers, Local 366 (Adolph
Coors Co )

*Teamsters, Eastern Conference of
Teamsters, Local 3901 Winston-Salem,
N. C, and Local 863 of Newark, N J.,
et al. (Holly Farms Poultry Co ),

Roofers, Local 11 (Fry & Sons).__......

*Teamsters, Local 515 (Chattanooga
Warehouse & Cold Storage Co ).

*Teamsters, Local 596 (Bilt-Well Boat
Tratler Co.).

*Mine Workers, District 50, Region 42,
District 50, United Mine Workers of
America, Independent and Westclox
Workers Local 12573, District 50,
United Mine Workers of America
(General Time Corp, Westclox
Division).

*Teamsters, Local 558 (Colomal Super
Markets et al ).

Parkersburg Bulding & Construction
Trades Council et al. (Howard Price

Co)

*Teamsters, Local 610, and S8t. Lows
Paper Handlers local 16 (Pulitzer
Publishing Co ).

*International Die Sinkers Conference
and 1its Lodge 410 (General Metals
Corp ).

Engineers, Operating, Locals dO 30A,
and 30B (Zmsser & Co., Inc

Carpenters, Local 929, et al. (Mengel
Co et al).

8ee footnotes at end of table,

June

June

June
June
June

July

July
July
July
July

July
July

July

July

July
July

21,1957
24, 1957
24,1957
10,1957
18,1957

20,1957
20,1957
25,1957

3,1957

8, 1957
9,1957
11, 1957
11, 1957

15,1957
16, 1957

16, 1957
18,1957

18,1957
23,1957

10O
10 @
@
100
10 @)

100
100
10 (1)
100

10 ()
10
0o
10 ()

00
10 Q1)

10Q)

10

10 ()
100

®
July 11,1957
May 29,1957
(consent)
O}

®

July 25,1957
®

July 29,1057
®

~(
July 31,1957
O]
July 26,1957

O}

July 19,1957
(consent)

®
®

D)
®

. 24,1957

. 28,1958
. 28,1958

. 18,1957

. 13,1957

9, 1958
4, 1957

31,1957

‘Withdrawn,

‘Withdrawn,

Settled.

Oct 29, 1957 (L.
R. com-
pliance).

Withdrawn.,

Nov. 11, 1957.

‘Withdrawn,

Nov. 26, 1957,

Settled.
Nov. 15, 1957.

V xipuaddy

Settled.
Jan, 23, 1958,

Withdrawn.
June 4, 1958

Nov. 8, 1957.
June 30, 1958,
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Table 20.—Record of Injunctions Petitioned For, or Acted Upon, Fiscal Year 1958—Continued

Date petition | Type | Temporary restrammng order | Date tempo- Date injune- | Date Board de-
Case No. Union and company for injunction | of pe- rary injunc- | Date mnjunc- | tion proceed- cision and/for
filed tition tion granted tion denied | 1ngs dismissed order
Date 1ssued Date lifted N or dissolved
17-CC-66. .| *Teamsters, Local 696 and Manhattan | July 24,1957 | 10 Q) |- | __________ (€ 1 R, Nov. 21,1957 | Oct. 18, 1957.
Trades and Labor Assembly (Walters N
Sands Co, Ine ).
10-CC-316__{ *Teamsters, Local 515 (Baggett Trans- | July 24,1957 | 10 () }ovocmmmo oo | e Aug 86,1957 | oo
portation Co ).
33-CC-16___| Atomic Projocts & Production Workers | July 26,1957 | 10 (1) |ocoee oo e, [0 T OO R SR Apr. 14, 1958,
Metal Trades Council et al (Asso-
ciated General Contractors of Amer-
R 1ca, New Mexico Bldg Branch)
36-CC-50_ . _ Wé)odw;)rkers, Local 6-221 (Medford | July 26,1957 | 10 (1) v ooomem oo omocmoemeeee Aug, 6,1957 | __.___ Jan. 27,1958 | Settled.
orp
16-CC-74_._| *Teamsters, Local 836 (Ryan Freight | July 30,1957 | 10 (1) |-cooeooo oo fomocomcaaes (4 T Jan., 15,1958 { Nov. 16, 1957
Lines). (I R. com-
phance)
1-CC-180...] Springfield Bwlding & Construction | July 30,1957 | 20 () |.coeooo e}l Aug. 24,1957 | oo . May 29,1958 { Apr. 25, 1858.
. Trades Council et al. (Leo Spear
Construction Co.)
13-CC-147__| *Teamsters, Local 179 (Alexander Ware- | July 30,1957 | 10 (1) |ocoueomomoomooo|comoea Aug, 72,1957 {oo e e
house & Sales;
10-CC-317, | Sheet Metal Workers, Local 48, and | Aug 11,1957 | 10 () | Aug. 1,1957 | Aug 5,1957 | Aug  5,1957 {uc oo omo|ammcoccee
318, CD- Agent T. E. Reid (Acousti Engi- (consent)
88, 89. neering of Alabama)
13-CC-143_ | *Teamsters, Local 364 (The Laght Co)..| Aug  2,1957 | 10 (1) |oveoooomooae]oman ccmcmcmcmc]omccmccem oo Sept. 9,1957 | oo ___
1-CC-177. .| Boston Building & Construction Trades | Aug., 2,1957 | 10 (1) |_ooo oo oooooio|amomammoeeaes (O 2 May 15,1958 | Feb 28, 1958,
Council et al (J. J Reddington
Electric Service).
32-CC-18._. *Tgamitersi, Local 984 and 667 (Humko | Aug 51957 | 10 (1) | oo Sept. 4, 1957 | aee ,
0., Inc ).
21-CC-268, | Lathers, Local 252 (James I Barnes | Aug 8,1957 [ 10 (I) |eccoocoomocecal]ommomccccmcmne Sept. 10, 1957 | el
CD-43. Constr ).
2-CCO-437...| *Teamsters Locals 707 and 1205 (At- | Aug 14,1957 | 10 (1) |ocomoomoommoo oo Sept 24, 19574 oo
lantic-Pacific Manufacturing Corp )
19-CC-101.. Pluml))ers, Local 243 (Haggerty-Mess- | Aug 14,1957 | 10 (1) |ooeo o oo | oo [ 2 P, Nov. 13,1957 | Nov. 6, 1957.
mer
15-CC-70._. Garlnllelnt \;Vorkers, Ladtes (Lillian Rus- | Aug 14,1957 | 10 (1) {ececumcmoomoofommecamccaceeee Aug 22,1957 |oooooiaas Nov 14,1957 | Withdrawn.
sell, Inc ).
2-CD-150...| Electrical Workers and Local 166 (Gen- | Aug 151957 | 10 (1) Jocecomooomooofoomamamecccaana Sept. 4,1957 [-cocomeceams Nov. 20,1957 | Withdrawn.
eral Dynamtes Corp )
24-CC-50...| Longshoremen, District Council of | Aug 22,1957 | 10 (1) foocoemoomomooofoooomoccaaans [ T P, Dec. 27,1957 | Nov. 26, 1957.

Puerto Rico (Valencia Service Co )
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16-CC-76,

16-CC-77,
78.

5-CC-87___.
6-CC-145___
2-CD-155._.
13-CC-151_.

10-CC-342_.
39-CC—40.__
18-CC-45__.
1-CC-182__.
10-CC-319._.

5-CC-88..._.
35-CC45__.

22-CC—4__..
16-CC-81...

1-CC-190. ..
20-CC-141_
19-CD-29___
1-CC-186___
2-CC-444,

CD-157-
159.

Machinists Local Lodge 889, Oklahoma
State Building Trades Council, and
Lawton Bulding & Construction
Trades Council (Freeman Construc-
tion Co. et al)

*National Association Broadeasters, En-
gineers & Technicians, and Local 48
(Central Plains Enterprizes, Inc ).

*Teamsters, Local 639 (Dixie Jamtor
Supply Co)

Electrical Workers, Local 5 (Franklin
Electric Construction).

Plumbers and Local 105 (General
Dynamics Corp ).

Typographiecal Union, Chicago Typo-
grap(ljncal Umont 16 (Well-Linn Print-
ng

*Teamsters, Local 728 (Whitley Con-
struction Co )

Engineers, Operating, Local 450 (J. E.
Cook Stecl Co).

Engineers, Operating Local 49, and
Teamsters Local 874 (Osmuudson
Bros )

Plumbers, Local 53 (Larkin Co ) .._.....

*Teamsters, Local 327 (Algernon Blawr
Constr ).

*Teamsters, Local 246 (Mayco, Inc )_...

*Teamsters, Local 691 (Morgan Drive-
Away, Inc )

"Teamsters Milk Drivers & Delivery
Unlon, T.ocal 680 (Crowley’s Milk
Co, Inc.).

*Teamsters, Tulsa General Drivers,
Warehousemen & Helpers Union,
Local 523 (Cooper Supply Co ).

Fitchburg Bumlding Trades Council et
al (Seppala & Aho Construction)

*Teamsters, Local 6341 (Devine Storage
& Moving g).

Carpenters, Local 1849, et al. (Mon-
tag-Halvorson -Austin & Associates).
Bridge, Structural Iron Workers, Local

501 (Oliver Whyte Co )

*Teamsters, Local 282 (Building Trades

Employers Association of L 1., Inc)

See footnotes at end of table.

Aug.

Aug.

Sept.
Sept.

Sept

Sept.

Sept.
Sept.

Sept

Sept.
Sept.

Sept
Sept

Sept.

Sept

Oct.
Oct.
Oct.
Oct

Oct.

26, 1957

29, 1957

3,1957
3,1957
4,1957
4, 1957

6,1057
6,1957
9,1957

16,1957

18, 1957

19,1957
20,1957

25,1957

26, 1957

1,1957
1,1957
4,1957
10, 1957
11,1957

10@)

10 (M

0@
10 @)
10
10 (1)

10 (1)
10 (O
0@
10 (1)
10 ()

10 ()
10 ()

10 M

10 ()

10 ()
10 ()
10 (1)
10 ()
10 (O

Aug. 26,1957

Sept. 4, 1957

Sept. 6,1957
Sept. 9,1957

Sept. 13, 1957

Sept 25,1957

Sept. 17,1957
Sept. 17,1957

-| Nov.

Sept 13, 1957

Sept. 25,1957

Nov. 20, 1957
®
M
O]

Sept. 17,1957
Sept. 17,1957
®
M
M

Oct. 23,1957
1,1957

®

®
®
O]
o
®

. 27,1958
. 23,1958

10,1958

Apr. 17, 1958.

Withdrawn.
Withdrawn.

Mar, 4, 1958.

Settled

Settled.
Jan. 6, 1958.

Settled

Mar. 28, 1958.

May 8, 1958.

Mar 24, 1958.

V xipuaddy
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Table 20.—Record of Injunctions Petitioned For, or Acted Upon, Fiscal Year 1958—Continued

Date petition | Type | Temporary restraming order | Date tempo- Date injunc- | Date Board de-
Case No Unton and company for mjuneton | of pe- rary injune- | Date mmjunc- | tion proceed- cision and/or
filed tition tion granted tion dented |ings dismissed order
Date issued Date hfted or dissolved
7-CD-25___1 Carpenters, Local 978, and Hod Car- | Oct 12,1957 | 10 (1) |occomomomocon|ommomeocs Oct 22,1957 § e
ners, Local 676, et al. (Markwell &
& llartz Contiactors)
2-CC-68, 75. *'lgumsters, Local 118 (Scobel Chemucal { Oct 14,1957 [ 10 (1) |-ccoon oo os|ammacmccaecaen Dec 27,1957 | e oo |eemiea e
0)
1-CC-184.._| Carpenters, Local 7, et al (Rogers | Oct 18,1957 | 10 (1) |-ccocmicmmmomac]ommmmcmmceeee [ T P June 9,1958 | Apr 25, 1958,
Heating & Engineering Co )
1-CC-191_. .| Building Construction Trades Council | Oct. 21,1957 | 10 (1) |ccocee cmmmomoo|ommcmcmc o caa|cemm e Oct 24,1957 | Apr 25,1958 | Settled
of Mectropolitan District, ete (Soli-
mando, M )
9-CC-104, *Teamsters, Local 687 (R O Wetz | Oct 23,1957 | 10 (1) |-cceonoo comaoo|camammaiaean Nov 1,1057 ||l
105, CD- Transpot tation & McJunkin)
31, 32
7-CC-61, Carpenters, Local 998 (Endicott Church | Oct 23,1957 | 10 (I} |occrooe moma|omcmmmccmmeene [ T I, R
65-69, 13- Furmture, Inc)
CC-159,
161.
1-CD-47____| Plumbers, Local 53 (Larkin Co }.__..____ Oct 25,1957 | 10 (1) |occomc oo [€) H P, Jan 27,1958 | Settled
30-CC-32...| Meat Cutters, Local 63¢ Denmson | Oct 28,1957 | 10 (1) |cocoommmammos|mmmmaiamaaa o [ 1 P Jan, 30,1958 | Jan 29, 1958.
Poultry & Egg Co )
9- CC'124 Shézet 1\)/letu] Workers Local 98 (York | Oct 29,1957 | 10 (1) |-comooo oo ocmcccimcccanan [ F N S H R
orp
18 CC 44- M]'(;rm);z E(r}lgmecrs Local 6, ete (W H, | Oct 31,1957 | 10 (1) |-cooooo oot [ 2 SO, Feb 10,1958 | Scttled.
arber Co
2- CC—443., .| *Teamsters, Local 815 (Coty, Ine)._.._. Nov, 11957 | 10 (1) oo mimeccmaoe (€ N PSR, Apr 30,1958 | Settled.
33-CC-24___! Carpenters, Local 511 (Assoctated Gen- | Nov  4,1957 | 10(1) |oeunmmmommmoo | (5 7 SO RPN June 26, 1958.
eral Contractors, et al )
39-CC-42___| Carpenters, Roofers Local 1425 (Henke Nov 4,1957 | 10(0) |-ooooooa|emeiiaaoo (¢ T (RN (R Dec 18, 1957
& Pillot, Division of Xroger Co.) (1 R) compli-
ance
22-CD-5, 6._{ Enginecrs, Operating Local 825 (Charles | Nov  4,1957 | 10(1) Dec 80,1957 || eees May 7, 1958
Simkin & Sons, Inc
15-CC-71___| *Seafarerset al (Superior Derrck Corp ).| Nov  6,1957 | 10(1) Dec 21,1957 | oo oo o
11-CA-1071 _| Darlington Manufacturing Co (Tex- | Nov., 6,1957 | 10(3) Nov 27,3957 | |- Dec 16, 1957
tile Workers). (consent)
36-CC-51.__| *Teamsters, Local 324 (Truck Operators | Nov 14,1957 | 10{1) O |
League of Oregon)
9-CC-126, Hatters (Louisville Cap Co.) ... ___._.____ Nov. 15,1957 | 101} focecmcomcmcaee]mcmoc oo ccc e Dec. 13,1957 | ocomceaiace
129
13-CC-157__| Carpenters, Local 1128 (Andersen Corp )| Nov 26,1957 | 10(1) |-ccummocmmama|ammomoaaaaen [O T Feb  4,1958 | Jan 30,1958
13-CC-158__| Carpenter (Del-Mar Cabinet Co , Inc ).t Nov 27,1957 | 10(1) | ool e Mar 12,1958 | ...
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8-CD-12.__.

21-CC-279__
3-CC-77___.
7-CC-67__.-
17-CC—-60.. _-
9-CC-134._.
4-CC-92__..
21—0 0—281
Z-C 0—448 .
19-CC-104,
106
13-CB-518__
9-CC-131,
132
21-CC-276.-.

2-CC—449. __

9-CC-133__.
14-CC-114__

3-CC-80___.
1-CC-196__.
1-CD49_.._.

16-CC-84___
15-CD-8.___
8-CC-68__.-

8-CC-68._...

*American Wire Weavers Protective As-
sociation (The Lindsay Wire Weaving

Co)

Bakery VVorkers, Local 400 (Beaudry
Bros. Candy

‘Tear;lsters, Local 182 (Alling & Cory
Co).

ngpenters (National Door & Trim

0
*Teamsters, Locals 554 and 147 (Clark
Bros Transfer Co)
*Tézamsters, Local 89 (Lowsvile Cap

0.).

Retail, Wholesale Employces, District
65 (Cellin1 Shoes, Inc ).

Electrical Workers, Local 11 (Hydro
Co , d/bfa Paul Gordon Corp )

Mantime Union (Moore-McCormack
Lines, Inc ).

Carpenters, Local 2247 (Fuller Paint &
Glass Co ).

*Teamsters, Local 442, 733 (Rudy
Schroeder & Son)

Radio Artists (L. B. Wilson,Inc)___.___.

*Longshoremen & Warchousemen
Union, Fishermen’s Union, Local 33
(S8eme & Line Fishermen’s Union of
San Pedro)

*Teamsters, Local 294 (Bonded Freight-
ways, }_‘

‘Teamsters ocal 175 (MeJunkin Corp ) .

‘Teamsters Local 638 (Bachman Ma-
chmne Co ).

PlIuml))ers, Local 204 (Vincent J Smuth,
n

*’Iiean;sters, Local 340 (Viner Brothers,
ne

Typographical Union and Local 165
and 1ts scale commuttee (Worcester
Telegram Publishing Co)

*'I‘Iean;sters, Local 886 (Page Alrways,
ne ).

Typographical Umnion and Local 27
(Heiter-Stark Printing Co )

Sheet Metal Workers and Locals 70,
65, 5, 105, and 73 (Burt Manufa.cturmg

Co).
Sheet Metal Workers Locals 70, 65, 5,
105, and 73 (Burt Manumcturmg CoY

See footnotes at end of table,

Nov.

Dec
Dec
Dec.
Dec
Dec
Dec
Dec
Dec
Dec.
Dec.
Dec

Jan

Jan,

Jan.
Jan.

Feb
Feb
Feb

Feb
Feb
Feb

Feb,

27,1957

2,1957
10, 1957
11, 1957
12,1957
13,1957
16, 1957
17,1957
20, 1957
27,1957
27,1957
30,1957

6, 1958

14,1958

15,1958
20, 1958

5, 1958
5,1958
6, 1958

7,1958
14,1958
17,1958

17,1958

10(1)

10()
10(1)
10Q)
100
1041)
@)
100
10Q)
10Q1)
10(n
100
100)

10 (1)

10 (1)
10 ()

10 (1)
10 (O
10 (M)

10 (O
10 (O
10 Q)

10

Feb, 7,1958
Feb. 14,1958

Feb. 11,1958
Mar, 4,1958

Dee. 30,1957
Dee. 16,1957
O]
®
»

Dee 27,1957
O}

Dec 30,1957
Jan  6,1958
C)
Jan. 10,1958
®

Feb 17,1958
Apr. 18,1958

Feb 12,1958
(consent)

Feb. 11,1958
Mar, 4,1958
Apr 23,1058

Apr. 23,1958

Dec. 30,1957

Mar, 24,1958
May 12,1958

May 18, 1958,

Apr. 1, 1958.

Settled.

Settled.
May 28, 1958

May 15, 1958,
May 16, 1958.

Mar, 24, 1958.

Settled.
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Table 20.—Record of Injunctions Petitioned For, or Acted Upon, Fiscal Year 1958—Continued

Date petition | Type | Temporary restraining order | Date tempo- Date mjunc- | Date Board de-
Case No. Union and company for injunction | of pe- rary injunc- | Date mjune- | tion proceed- cision and/or
filed tition tion granted tion denied | mgs dismissed order
Date 1ssued Date hifted or dissolved
2-CC—452, Stage Employees, Local 1 (Columbia | Feb 18,1958 | 10 (1) |-cocemoommomol oo aeceaeae Feb. 18,1958 |- oo ooeeoeo oo
CD-161. Broadcasting System) (consent)
1-CB—429___ ’I‘;gmgrap%ca% and Local 38 (Haverhill | Feb. 25,1958 | 10 (J) [--cuncoooomaoofmomoaaat Mar. 19,1958 May 7,1958 | June 6,1958
azette Co
7-CC-70.___ ‘Tfam%tersé L)ocal 458 (Southern States | Feb. 26,1958 | 10 (1) |-cocuommmoooofommomaa () N O, June 27,1958 | May 12, 1958,
umber Co
29-CC-9____| Electrical Workers, Local 367, Engi- | Feb 28,1958 | 10 (1) |ocoooooomooo|ommommaoo Apr. 17,1958 |- Withdrawn.
neers, Operating, Local 825, et al
(Board of Education of the town of
Philipsburg)
10-CC-373, | Plumbers, Local 72 (Reeves Dltchlng & | Mar, 6,1958 | 10 (I) fooocoomomcoacfrmcmm e [ N IS [N Settled.
374, CD- Contractmg Co. and Wrenn Bros,
91, 92 Inc).
22-CC-10___| Steel Workers and Local 3852 (Newark | Mar. 6,1958 | 10 (}) |-ccuommmmomoooofommcememem Mar 18,1958 |- oo Settled.
Brass & Iron Foundry)
10-CC-375, | *Teamsters, Local 728 (Geoigia Iigh- | Mar 10,1958 | 10 (1) | Mar. 10,1958 Mar, 26,1958 | Mar. 26,1958
376 way Express).
18-CC—48___| *Teamsters, Local 116, et al. (W, W. | Mar 10,1958 | 10 (1) |-cucuommoomooo oo | mamm oo
Wallwork Fargo, Inc)
35-CD-28... Plgmbers,)Local 157 (Home Packing | Mar 14,1958 | 10 (1) | Mar, 14,1958 | __ ... ... .. M(ar. 18, 1&;58 June 19,1958
0, consent
3—8%—%3;, Plasterers, Local 519 (O R Bell)...._.__ Mar. 18,1958 | 10 (I) |- cccecmcmmm oo [ 2 P, Apr. 16,1958 | Withdrawn.
18-CC-50___| Carpenters, Local 106, and Sheet Metal | Mar 19,1958 | 10 (1) |--cooemmommmooo]omamiiaooaaee [0 T S May 23,1958 | Withdrawn
Workers, Local 45, and Desmoines
Buxldmg Trades Councu et al. (Fred
Maytag ID).
9-CC-152, Pamnters, Local 1195, and Charleston | Mar 21,1958 | 10 (1) |-eocroeammmooc)immmmae ADr 18,1958 |- o oo el
153 Bmldm & Construction Trades (Painters
Councxl (Pittsburgh Plate Glass Co.). only).
36-CC-52__ | Machimists, District Lodge 24 (Indus- | Mar, 21,1958 | 10 (1) | Mar 27,1958 | Apr 23,1958 | Apr. 23,1958 | . . o oioooon
trial Chrome Plating Co ).
4-CC-94, 97.| Packinghouse Workers, Local 80-A, and | Mar 25,1958 | 10 (1) | Mar. 26,1958 | Apr. 2,1958 | Apr 2,1958 | .. ......_.. June 4,1958 | Withdrawn.
Joseph Speight, PreSJdent and Joseph (consent)
Culongello Busmess Agent {Camp-
bell Soup .
7-CC-70..._| *Teamsters, Locnl 458 (Southern States | Mar 27,1958 | 10 (1) |cooroccocmmamoa]ommmmmmaeeen (€5 N IR, June 27,1958 | May 12, 1958,
Lumber Co Inc).
30-CC-44.__| Retail Clerks (Montgomery Ward & | Apr  1,1958 | 10 (1) |-ccomoocacocon|mmmomaas e May 19,1958 oo e

Co)
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21-CC-280,
287, CD~
48
4-CC-98._..
12-CC-26...
2-CC-455__.
22-CC-11.__
22-CD-13___

2-CC-456,
CD-165

7-CC-72....
33-CB-104. .

13-CC-168-
172,180

22-CC-12._.
2-CC-460,
CD-1566.
6-CC-157-
168.
9-CC-154. _.
18-CC-54___
9-CC-157__.

12-CC-27-
29

9-CC-155,
CD-34.

Retall Clerks and Local 770 (Food Em-
ployers Counci], In¢ ).

*Teamsters, Local 830 (Delaware Valley
Beer Distributors).

Hod Carriers, Local 1019 (Thad Size-
more)

Electrical Workers, Local 1212 (Joseph
P. Blitz Co.).

Distallery Workers, Local 1 (Leonard
Kreusch, Inc )

H%d C)arrlers, Local 147 (J. Rich Steers,

ne ).

*Teamsters, Local 807, et al. (New York
Shipping Association, Inc, and 1ts
Member Employers).

Carpenters, Local 982, et al. (Robert
Hawes Co.)

Sheetmetal Workers, Local 49, (New
Mexico Sheet Metal)

*Longshoremen International Brother-
hood Local 19 and M M P. Great

Lakes Dastrict (Chicago Calumet Co.,

P. & V Atlas Marne Corp., North
Pier Terminal).

Garment Workers, Ladies, Local 155
(Moreelee Kmtting Mills, Inc ).

Electrical Workers, Local 203 (General
Electric Co.)

Butler Building Trades Ceouncil, and
Carpenters, District Council of Pitts-
burgh and Vieimty (Fernway Homes,

Inc).
Carpenters, Ohio Valley District Coun-
c1l (Door Sales & Installation Co ).
*Teamsters, Local 238 (Boyd & Rum-
melhart Plumbing & Heating)

Electrical Workers, Local 683 (Joseph
Skilden & Co , Garwick & Ross, Inc.,
and Robert W. Setterlin & Sons)

*Teamsters, Local 79, and J W, Hughes,
John Walker, Manuel Fernandez,
Agents (Ryder Systems, Inc, Florida
get)all owned Grocers, Inc., Barker &

0.).

Plumbers, Local 651 and Lowell ITunt,
Busmess Agent (Maryland Founda-
tion Corp.).

See footnotes on the following page.

Apr.

Apr.
Apr.
Apr.
Apr.
Apr.
Apr,

Apr.
May
May

May
May
May

May
May

3,1958

3,1058

9,1958
16,1958
18,1958
21,1958
24,1958

24,1958
1,1958
1,1958

1, 1958
7,1958
9,1958

14,1958
28,1958

May 28,1958

June

June

2,1958

4, 1958

10 M

100
100
100
10 1)
10
10 Q)

10 Q)
100
10 @)

100
10 )
10

10 @)
pURQ]
10 0

10 @

100

May 21958

May 12, 1958

June 17,1958

May 16,1958

May 9,1958

May 11,1958
®
®
Apr. 23,1958
(consent)
®
Apr 28,1958
(consent)
May 7,1958
May 9,1958
June 17,1958

May 16, 1958
(consent)
®
O]

0]

June 6,1958
0]

June 6,1958

O]

Settled.
Withdrawn,

Withdrawn,

Settled.

Settled.
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Table 20.—Record of Injunctions Petitioned For, or Acted Upon, Fiscal Year 1958—Continued

Case No.

Union and company

Date petition
for injunction
filed

Type
of pe-
tition

Temporary restramming order

Date 1ssued

Date Ihfted

Date tempo-
rary mjunc-
tion granted

Date mjunc-
tion denied

Date mjunc-
tion proceed-
mgs dismissed
or dissolved

Date Board de-
ciston and/for
order

18-CC-55___

2-CO-464___
35-CC—47-
51, CD-
29°33.
18-CC-57___
1-CD-57._..

2-CD-167___
22-CC-13__.

2-CB-2216_ .

, 22-CC-14,
CD-18,

*Teamsters, Warchouse Drivers &
Helpers Union, Local 359, and Ma-
tertal Ice & Coal Drivers 221, and
‘Warehouse Employees Local 503
(Ruberoid Co , The).

*Amalgamated Unmon, Local 5 UAW
Independent (Dynamic Manufac-
turing Corp ).

Carpenters, Carpenters Local 1341,
and Jake Hall Bros, Agent (Clark
Construction Co )

Eau Claire and Vicimty Bldg Trades
Council, Ralph Moe, Robert Powers
(St Bridget’s Catholic Congregation,

Inc
Electrical Workers, Local 90, et al
Southern New England Telephone

0)

*Sailors Union of North America (Mack
Klosty & Co, Inc).

Clothing Workers, Washable Clothing,
Sportswear, etc, Local 169 (Max
Rubin T/A Made Rite Baby Togs)

Electrical Workers, Local 1922 (Mad-
Island Electrical Sales Copp, Mid-
Island Laighting Fiztures Co , Inc)

*Teamsters, Local 478 (United States
Stecl Corp) (United States Steel
Supply Division).

June 5,1958

June 09,1958
June 9,1958

June 11,1958

June 11,1958

June 19,1958
June 23, 1958

June 27,1958

June 27,1958

100

100

10 )

100

10D

10 @
10O

10

10 ®

June 20, 1958

Withdrawn,

*All unions are affiliated with AFL-CIO except those indicated by an asterisk.
1 Because of suspension of unfair labor practice, case retamed on court docket for further proceedings 1f appropriate.
2 Upon establishment Reglon 12 case transferred to that region from Reglon 10.
3 Amendment to 2-CD-126 counted as new 10 (1) petition because of the reactivation of 10 (k) hearing, 2-CD-126 petition originally filed Aug 1, 1956,

4 Injunction granted only as to Local 1205.

5 Injunction granted only as to AFL-CIO Machinists Local Lodge 889.

6 Hearing suspended pending Board determination under sec 10 (k).

7 Court tnitially determined 10 (3) relief warranted, withheld issuance of injunction upon respondents’ withdrawal of alleged llegal demands, and dismissed petition when
parties resumed negotiations on ground 1njunctive relief no longer required
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