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LETTER OF TRANSMITTAL

NatronaL Lasor Rerarions Boarp,
Washington, D. C., Januwary 4, 1956

Sir: As provided in section 3 (c) of the Labor Management Rela-
tions Act, 1947, I submit herewith the Nineteenth Annual Report of
the National Labor Relations Board for the fiscal year ended June 30,
1954, and, under separate cover, lists containing the cases heard and
decided by the Board during this fiscal year, the names, salaries, and
duties of all employees and officers in the employ or under the super-
vision of the Board.

Respectfully submitted.

A Guy Farmer, Chatrman.
THE PreESIDENT oF THE UNITED STATES
THE PRESIDENT OF THE SENATE
TaE SPEAKER OF THE HOUSE 0F REPRESENTATIVES,

Washington, D. C.
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Operations 1n Fiscal Year 1954

The National Labor Relations Board during fiscal year 1954 closed
a total of 13,989 cases of all types. This was a reduction of 11.5
percent from the 15,818 cases closed during fiscal 1953.

This reduction was partially traceable to the fact that for the
greater part of the fiscal year the Board was operating with less than
its five-man complement. Three new Board Members took office
during the year: Chairman Guy Farmer in July 1953, just after the
beginning of fiscal 1954; Board Member Philip Ray Rodgers on
August 28, 1953; and Board Member Albert C. Beeson on March 2,
1954.

1. Decisional Activities of Five-Member Board

Nevertheless, the Board Members issued decisions in a total of
2,372 cases of all types, which was more than two-thirds as many as
the 3,334 issued in fiscal 1953. Of the 1954 decisions, 2,094 were in
cases brought to the Board on contest over either the facts or the
application of the law. Of these, 341 were unfair labor practice
cases and 1,753 were representation cases. Of the unfair practice
cases, 248, or 72.7 percent, involved charges against employers and
98, or 22.3 percent, involved charges against unions. In the repre-
sentation cases, the Board directed 1,407 elections. The remaining
346 contested petitions for elections were dismissed.

In the unfair labor practice cases, the Board found violations in
238, or approximately 70 percent of the cases coming to the Board
Members for decision during the fiscal year.

Violations were found in 168, or approximately 68 percent, of the
248 cases against employers. In these cases, the Board ordered the
employers to reinstate a total of 305 employees in their jobs and to
pay back pay to a total of 688 employees. Illegal assistance or dom-
ination of labor organizations was found in 34 cases and ordered
stopped. In 44 cases, the employer was ordered to begin collective
bargaining.

Violations of the act by unions were found in 70 cases, or 75 percent
of the 93 cases against unions which were brought to the five-member
Board during the fiscal year. Of these cases, 25 involved the illegal

322786—55



2 Nineteenth Annual Report of the National Labor Relations Board

discharge of employees, and back pay was ordered paid to 149 em-
ployees, in most cases jointly by the employer who made the illegal
discharge and the union which requested it. In 17 cases the Board
ordered a union to cease requiring an employer to extend it assistance
that was illegal under the law. Fifteen cases involved activities by
a union which the Board found to violate the act’s secondary-boycott
ban and ordered halted.

a. New Standards for Asserting Board Jurisdiction

After the close of fiscal 1954, a majority of the Board announced
revision of the standards which the Board follows in determining
whether or not to assert jurisdiction in cases brought to it The
earlier standards were established in 1950.*

The majority stated the new standards involved in the cases decided
as follows:

‘We have determined that in future cases the Board will assert jurisdiction—
1. {General Standards for Other-Than-Retail Establishments:} over enterprises
which annually meet one or more of the following standards:

(1) Direct inflow standard:
An enterprise which receives goods or materials from out of State,
valued at $500,000 or more.

(2) Direct outflow standard:

An enterprise which produces or handles goods and ships such goods
out of State, or performs services outside the State in which the enter-
prise is located, valued at $50,000 or more.

The enterprise itself must actually ship the goods to the out-of-State des-
tination.®

(38) Indirect wnflow standard:

An enterprise which receives goods or materials from other enter-
prises in the same State which those other enterprises received from
out of State, valued at $1,000,000 or more.

However, the goods must be received by the ultimate purchaser in the form in
which they entered the State.?

(4) Indirect outflow standard:
An enterprise which furnishes goods or services to other enterprises
coming within subparagraph (2), above, or to public utilities or transit

1NLRB News Release No, 445 (July 1, 1954) ; NLRB News Release No. 449 (July 15,
1954) ; NLRB News Release No. 467 (October 28, 1954) The latter release collects the
first eases formulating and applying certain of the new standards. The leading case
setting forth the.views of the majority—Chairman Farmer and Members Rodgers and
Beeson—and the separate dissenting views of Members Murdock and Peterson is Breeding
Transfer Co., 110 NLRB No. 64 Member Peterson agreed with the majority that the
jurisdictional standards should be changed but he disagreed as to the basis of making
the changes and as to a number of specific changes adopted by the majority, Member
Murdocek dissented as to the basis of the changes and all changes made.

2 Fifteenth Annual Report (1950), pp. 5-7; Sixteenth Annual Report (1951), pp. 15-39.

22 Mast Lumber Co., 111 NLRB No. 2; compare Homer Chevrolet 0o.,110 NLRB No. 133.

3 Kenneth Chevrolet Co., 110 NLRB No. 241.
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systems, or instrumentalities or channels of commerce and their essen-
tial links, which meet the jurisdictional standards established for such
enterprises; and

(a) Such goods or services are directly utilized 1n the products, serv-
ices, or processes of such enterprises and are valued at $100,000 or
more; * or

(b) Such goods or services, regardless of their use, are valued at
$200,000 or more.

(5), Multistate standard:

An establishment other than retail which is operated as an integral
part of a n:ultistate enterprise; and ~

(a) The particular establishment involved meets any of the fore-
going standards; or

(b) The direct outflow of the entire enterprise amounts to $250,000
or more; or

(¢) The indirect outflow of the entire enterprise amounts to
$1,000,000 or more.

We have further determined that unless an employer’s volume of operations
meets one of the Board’s new independent jurisdictional standards, we will not
accumulate those standards 1n order to assert jurisdiction.®

However, direct and indirect inflow may be added in applying the indirect
inflow standard.’

2. {Intrastate Links of Interstate Commerce:} over transportation operations
or other local activities which constitute a link in the chain of interstate com-
merce only where the annual income received by the particular company involved
from services which constitute a part of interstate commerce totals no less than
$100,000.*

It was further announced that jurisdiction will be asserted over (1)
intrastate transit companies receiving at least $100,000 annually as a
link in interstate transportation of passengers; and (2) over transit
companies operating partly or wholly interstate and deriving at least
$100,000 annually from (a) interstate operations or (b) from com-
bined intrastate link transportation of passengers and interstate
operations.*

3. [Concerns Doing National Defense Business:} enterprises of this type only
if they are engaged in providing goods or services directly related to national

?c See Pyne Moulding Corp., 110 NLRB No. 240, and Eagle Iron and Brass Co., 110
NLRB No 123; see also Imperial Rice Mills, Inc., 110 NLRB No. 87; compare G. C.
McBride Oo., 110 NLRB No. 198, declining jurisdiction over a quarry furnishing rock to
an interstate railroad because the rock was not ‘“directly utilized” in the operation of the
railroad ; and F. M. Reeves and Sons, Inc., 111 NLRB No. 25, declining jurisdiction over a
concern furnishing materials to a road construction firm since materials were not “directly
utilized” in the operational or functional use of the roads.

? Jonesboro Grain Drying Cooperative, 110 NLRB No. 67. See Rogers Bros. Wholesalers,
110 NLRB No. 75.

%2 The Brass Rail, Inc., 110 NLRB No. 255.

4 Breeding Trangfer Co., supra.

4 Rollo Transit Corporation, 110 NLRB No. 228; see also Republic Transport Co.,
110 NLRB No. 247; compare Fdelen Transfer and Storage Co., 110 NLRB No. 230; and
Highway Services, Inc.,, 110 NLRB No. 66. ’
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defense pursuant to Government contracts, including subeontracts, in the amount
of $100,000 or more a year.’

4. [Retailing Concerns:] a company operating a single retail store or service
establishment only where the store—

(1) has made annual purchases directly from out of State of at least
$1,000,000 in value (direct inflow), or

(2) has made annual purchases indirectly from out of State of at
least $2,000,000 in value (indirect inflow),™ or

(3) has made annual sales directly out of State of at least $100,000
in value (direct outflow).

As to intrastate chains of retail stores and service establishments we shall
continue the practice of totaling direct inflow, indirect inflow, or direct outflow
of all stores in the chain to determine whether any one of these standards is met.
If the totals satisfy any one of these standards, we will assert jurisdiction over
the entire chain or over any store or group of s‘tores in it as in the past.’

5. [Multistate Retail Chains:} in future cases involving a multistate chain
of retail stores or service establishments we will assert jurisdiction over the
entire chain or any integral part of it if the annual gross sales of all stores or
establishments in the chain amount to at least $10,000,000. Otherwise we will
assert jurisdiction only over those individual stores or establishments comprising
integral parts of the chain which independently satisfy the inflow or outflow
standards set forth above. )

6. {Franchised Dealers:] the Board will no longer use the “franchise yard-
stick” for purposes of asserting jurisdiction over automobile dealers or over
distributors, wholesale or retail, in any other industry. ... [Wlhere ... a
local retail establishment has a franchise agreement with a multistate enterprise
the Board will apply the same jurisdictional standards as are applied to other
local retail establishments.®

7. [Office Buildings:}] over an office building operation only when the em-
ployer which owns or leases and which operates the office building is itself other-
wise engaged in interstate commerce and also utilizes the building primarily to
house its own offices.’

8. [Utilities and Transit Systems:} over local public utility and transit sys-
tems affecting commerce whose gross value of business is $3,000,000 or more per
annum.*

8 Maytag Aireraft Corp., 110 NLRB No. 70. See also Ready Mized Concrete Co., 110
NLRB No. 202 (jurisdiction asserted over seller of ready-mixed concrete for construction
work at Air Force base) ; Massachusettis Institute of Technology (Lincoln Laboratory),
110 NLRB No. 232 (jurisdiction asserted over laboratory engaged in research for de-
fense) ; Union Cad Oo., 110 NLRB No. 259 (jurisdiction declined over taxicab company
servicing Alr Force reservation).

8a See, for example, The Jefferson Co., 110 NLRB No. 113.

8 Hogue and Knott Supermarkets, 110 NLRB No. 68,

T Hogue and Knott Supermarkets, supra. See also Liggett Drug Co., 110 NLRB No. 157
(Jurisdiction asserted) ; compare Claffey’s Beauty Shoppes, 110 NLRB No. 97, and Felsway
Shoe Corp., 110 NLRB No 238 (jurisdiction declined). ~

8 Wilson-Oldsmobdile, 110 NLRB No. 74. See also Homer Chevrolet Co., 116 NLRB No
133 ; Grand River Chevrolet Co., 110 NLRB No. 98; Coca-Cola Bottling Co. of San Angelo,
110 NLRB No. 106.

? McKinney Avenue Realty Co., 110 NLRB No. 69 ; American Republics Corp., 110 NLRB
No. 141,

1 @Greenwich Gas Co., 110 NLRB No. 91. See also Brooklyn Borough Gas Co , 110 NLRB
No. 11; compare Southwest Missisgippi Electric Power Assn., 110 NLRB No. 245, and
Cascade Natural Gas Corp , 110 NLRB No. 154 (jurisdiction declined).

Rural electric cooperatives are considered analogous to local public utilities. Clay
Electric Cooperative, Inc, 111 NLRB No. 24.
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9. {Newspapers:} over newspaper companies which hold membership in or
subscribe to interstate news services, or publish syndicated features, or advertise
nationally sold products, if the gross value of business of the particular enter-
prise involved amounts to $500,000 or more per annum.™

10. [Taxicabs:] we shall refuse to assert jurisdiction over taxicab com-
panies. . . .®

11. {Associations of Employers:] we will adhere to our past practice of con-
sidering all association members who participate in multiemployer bargaining
as a single employer for jurisdictional purposes. Accordingly, under the new
standards, in determining whether to assert jurisdiction, the Board will con-
tinue to consider the totality of the operations of the Association members.™

The Board announced that it would press compliance with its or-
ders issued under its old standards involving companies which would
not come within Board jurisdiction under the new standards.*

Subsequent announcements added new standards and indicated
areas to which the application of previously announced standards will
be extended. Thus, jurisdiction will be asserted

12. [Communications Concerns:} over radio and television stations, and tele-
phone and telegraph systems if the annual gross income of the enterprise amounts
to at least $200,000.%*

13. {Restaurants:} over restaurants on the basis of the standards established
for retail stores.*®

14. {Business in the Territories:} as to business enterprises in the Territories,
it was announced that special standards established for particular types of bus-
inesses will be applied in the Territories. ¢

2. Activities of the General Counsel

The statute gives the General Counsel the sole and independent re-
sponsibility for investigating charges of unfair labor practices, issuing
complaints in cases where his investigators find evidence of violation
of the act, and prosecuting such cases before the Board Members.

Also, under an arrangement between the five-member Board and
the General Counsel,” members of the agency’s field staff function
under the General Counsel’s supervision in the preliminary investiga-
tion of representation and union-shop deauthorization cases. In the

1 The Daily Press, Inc., 110 NLRB No 95

12 Checker Cab Co., 110 NLRB No 109, Members Murdock and Peterson dissenting
separately

18 Insulation Contractors of Southern California, Inc., 110 NLRB No. 105, Member
Murdock concurring separately.

1 Qgca-Cola Bottling Company of Stockton, 110 NLRB No. 134, Member Murdock con-
curring separately ; Member Rodgers dissenting.

3a Hanford Broadcasting Co. (KENGS), 110 NLRB No. 208 ; Arkansas Airways Co., 110
NLRB No. 229.

ub Bickford’s Inc.,, 110 NLRB No. 252. See also Qreyhound Post Houses, Inc., 110
NLRB No. 253; The Brasgs Rail, Inc., 110 NLRB No. 255; and International Idlewild
Catering Corp., 110 NLRB No. 257.

He Sizto Ortega, 110 NLRB No. 251 (retail bakery), South P. R. Broadcasting Corp
(WI80), 111 NLRB No. 45 (radio station) ; Unton Cab Co., 110 NLRB No. 259 (Alaska
taxicab company) ; compare The Virgin Isles Hotel, Inc., 110 NLRB No. 65.

15 See Seventeenth Annual Report, p 3, fontnote 4.
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latter capacity, the field staffs in the regional offices have authority
to effect settlements or adjustments in representation and union-shop
deauthorization cases and to conduct hearings on the issues involved
in contested cases. However, decisions in contested cases of all types
are made by the five-member Board.

Dismissals by regional directors of charges in unfair labor practice
cases may be appealed to the General Counsel in Washington. Re-
gional directors’ dismissals in representation cases may be appealed
to the Board Members.

a. Representation Cases

The field stafl closed 6,138 representation cases during the 1954
fiscal year without necessity of formal decision by the Board Members.
This was 77 percent of the 7,975 representation cases closed by the
agency.

In the representation cases closed in the field, consent of the parties
for holding an election was obtained in 3,493 cases. Petitions were
dismissed by the regional directors in 623 cases. Recognition was
granted by the employer in 104 cases without necessity for an election.
In 2,023 cases the petitions were withdrawn by the filing parties.

b. Unfair Labor Practice Cases

In the capacity of prosecutor of unfair labor practice cases, the
General Counsel’s staff during the 1954 fiscal year closed 4,975 unfair
practice cases of all types without the necessity of formal action. This
was 83.4 percent of the 5,962 unfair practice cases closed by the agency.

In addition, the regional directors, acting under the General Coun-
sel’s statutory authority, issued formal complaints alleging violations
of the act in 821 cases. Of these, 591 were against employers and 230
against unions.

Of the 4,975 unfair labor practice cases which the field staff closed
without formal action, 799, or 16 percent, were adjusted by various
types of settlements, and 1,673, or 34 percent, were administratively
dismissed after investigation. Intheremaining 50 percent the charges
were withdrawn ; in many cases such withdrawals actually reflected a
settlement of the matter at issue between the parties through the offi-
cers of the field staff. Of the charges against employers, 1,332, or 35
percent, were dismissed ; 651, or 17 percent, were adjusted ; and 1,849,
or 48 percent, were withdrawn. Of charges against unions, 341, or
30 percent, were dismissed ; 148, or 13 percent, were adjusted ; and 644,
or 57 percent, were withdrawn.
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3. Division of Trial Examiners

Trial examiners for the Board, who conduct hearings in unfair
practice cases, conducted hearings in 669 such cases during fiscal 1954
and issued intermediate reports and recommended orders in 556 cases.

This was an increase of 9 percent in the number of cases heard, com-
pared with the 1953 fiscal year, and an inciease of 5 percent in the
number of cases in which intermediate reports were issued.

In 57 cases coming to the five-member Board during the year, the
trial examiners’ reports were not contested by the parties, and thereby
became orders of the Board.

During the year, 60 cases were closed by compliance with the trial
examiners’ recommended orders. This was 11 percent of the cases
in which intermediate reports were issued, compared with 11 percent
in which direct compliance occurred in fiscal 1953 and 16 percent in
fiscal 1952.

4. Results of Representation Elections

The Board conducted a total of 4,813 representation elections of all
types during the 1954 fiscal year.’® This was a decrease of 22.4 per-
cent from the 6,191 elections conducted in fiscal 1953, -

In the 1954 representation elections, collective-bargaining agents
were selected in 3,108 elections. This was 66.6 percent of the elections
held, compared with selection of bargaining agents in 71 percent of
the 1953 elections.

In these elections, bargaining agents were chosen to represent units
totaling 347,401 employees, or 66.5 percent of those eligible to vote.
This compares with 79 percent in fiscal 1953 and 75 percent in 1952.

Of 458,762 employees actually casting valid ballots in Board rep-
resentation elections during the year, 319,016, or approximately 70 per-
cent, cast ballots in favor of representation. Nearly 88 percent of the
521,674 who were eligible to vote cast valid ballots.

Unions affiliated with the American Federation of Labor won bar-
gaining rights in 1,954 of the 3,406 elections in which they took part.
This was 57 percent of the elections in which they participated.

Affiliates of the Congress of Industrial Organizations won 794 out
of 1,521 elections. This was 52 percent.

Unaffiliated unions won 360 out of 573 elections. This was 63 per-
cent.

18 The term “representation election” embraces both certification elections, where &
candidate bargaining agent is seeking certification, and decertification elections, where a
group of employees is seeking to decertify a recognized or previously certified barganing
agent.
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5. Types of Unfair Labor Practices Charged

The most common type of unfair labor practice charged against
employers continued to be illegal discrimination against employees
because of their union activities or because of their lack of union
membership.

Employers were charged with having engaged in such discrimina-
tion, usually because of employees’ union activities, in 3,072 cases
filed during the 1954 fiscal year. This was 70.2 percent of the 4,373
cases filed against employers.

The second most common charge against employers was refusal
to bargain in good faith with the representative of their employees.
This was alleged in 1,212 cases, which was 27.7 percent of the cases
filed against employers.

The most common charge against unions was illegal restraint or
coercion of employees in the exercise of their right to engage in union
activity or to refrain from it. This was alleged in 989 cases, or 62.1
percent of the 1,592 cases filed against unions.” The second most
common charge against unions was that of causing or attempting to
cause employers‘to discriminate illegally against employees, usually
because of the employees’ lack of union membership, alleged in 954
cases during fiscal 1954. This was charged in 59.9 percent of the cases
filed against unions. Other major charges against unions were
secondary boycott, made in 234 cases, or 14.7 percent, and refusal to
bargain in good faith, made in 173 cases, or 10.9 percent.

6. Fiscal Statement

The expenditures and obligations of the Board for fiscal year ended
June 30, 1954, are as follows:

Salaries o e $7, 402, 186
Travel o e 498, 572
Transportation of things___ . __ L 10, 876
Communication services_. e 237, 252
Rents and utility services_ o 16, 682
Printing and reproduction_______ 214, 919
Other contractual Serviees . ... 231, 656
Services performed by other agencies_ .. _________ 49,914
Supplies and materials____________ ___ e 81, 336
Equipment _ .. 29, 220
Refunds, awards, and indemnities_ . ______.______ . _____ 857

Taxes and asseSSMeNtS_ . o o 12,756

Grand total, obligations and expenditures tor salaries and
X PSS e 8, 786,226

17 Percentages may add up to more than 100 because violations of more than 1 section
often are charged in 1 case. See table 2, appendix A.



The Filing Requirements

The act requires that a labor organization, in order to use the
Board’s processes in any type of case, file certain documents and state-
ments, including a non-Communist affidavit from each of its officers,
and also furnish its members with annual financial reports. Absent
such compliance, the act forbids the Board to take action upon differ-
ent types of cases at different stages. In an unfair labor practice case,
the Board may not issue a complaint based on a charge made by a labor
organization which has not complied. In a representation case, the
act forbids investigation of a question of representation “raised by”
a noncomplying union. A union also must comply with the filing
requirements in order to make a valid union-shop agreement.

The non-Communist affidavit requirement was adopted in an effort
to protect the national security against what Congress had found
Communists and their followers had done in the past and were likely to
do again.? In several situations, the Board has taken action designed
to forestall or remedy abuse of the processes and policies of the act
by apparent circumvention of the affidavit filing requirements of
section 9 (h).

These actions have inciuded (1) suspending the investigation of
cases brought by unions which have officers under indictment for
filing false affidavits; ® and (2) moving to revoke the compliance status
of unions which retain officers who have been convicted of filing false
affidavits.* The Board previously had ordered union officers to re-
affirm their affidavits after the officers had refused to testify before a
Federal grand jury as to whether their affidavits filed with the Board
were true or false® However, each of these three approaches by
the Board to this problem was rejected by the Federal courts as being
beyond the statutory authority of the Board.

The only exception indicated by the courts is in a case where the

1 Section 9 (f), (g), and (h). ’

3 See American Communications Assn. v. Douds, 339 U. 8, 382 (1950) and Fifteenth
Annual Report of NLRB (1950), p. 160. See also Square D Co., 105 NLRB 253, 264.

8 Statement of Policy, 18 Federal Register 8193, October 23, 1953.

¢ Compliance Status of International Fur and Leather Workers Undon, 108 NLRB No 168.

6 See Farmer v. United Electrical Radio & Machine Workers Union, et al., 211 F. 2d 36
(C A,D.C).

9
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union membership is aware that the union officer filed a false affidavit.®
On the basis of this exception, the Board ordered a hearing in the case
of Maurice BE. Travis, secretary-treasurer of the Mine, Mill and
Smelter Workers’ Union, to determine whether a statement which he
published in the union’s newspaper at the time he first signed 2 non-
Communist affidavit constituted notice to the union that he was not
filing a true affidavit.?

These actions taken by the Board to prevent circumvention are dis-
cussed in more detail in section 1 of this chapter.
* Furthermore, pursuant to the national policy of eliminating Com-
munist leadership from trade unions, the Board laid down the rule
that a contract will not bar a representation election where a local
group disaffiliates from a union expelled by its parent federation for
reasons related to the expulsion.®

1. Protection of Statutory Processes

The filing requirements of the act, particularly the non-Communist
affidavit, have presented the Board with some very difficult problems
in administration. As one of its foremost concerns in this area, the
Board has sought to guard against abuse of the processes of the act
resulting from evasions of the non-Communist affidavit requirement.
Except in preventing concealment of officers, this effort has been almost
uniformly unsuccessful.

The Board conducts a separate administrative investigation when-
ever it has reason to believe that section 9 (h) has been evaded by a
labor organization asserting compliance. The Board does not permit
a private party to litigate a union’s compliance status in the course
of . either a representation or an unfair labor practice proceeding.
The reason for this rule is “the need to expedite the hearing of cases
and the resolution of issues on their merits.”® Parties to Board pro-
ceedings are encouraged to bring to the Board’s attention matters
affecting the compliance status of unions. The Board, under proper
safeguards, will furnish an interested party the names of the union’s
designated officers and of the persons who have filed section 9 (h)
affidavits. The party may then move that the compliance status of
the union be redetermined on the basis of information submitted. The
Board will then proceed with a separate administrative investigation,
if the information warrants it. A hearing will be held if the need
appears.

¢ See Farmer v. U. H., supra, 211 F. 2d 36.

" Maurice E. Travis, et al., Order Directing Administrative Investigation, February 4,
1954. See footnote 19 of this chapter.

8 4. C. Lawrence Leather Co, 108 NLRB No. 88. For further discussion of this ruling,
see the section on contract bar in chapter III, p. 29.

9 Coca-Cola Botiling Co. of Louisville, Inc., 108 NLRB No, 81, See Sec. 102 13 (b) (3),
Rules and Regulations, Series 6, as amended.
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a. Concealment of Officers

The Board has provided in its Rules and Regulations that “where
the Board has reasonable cause to believe that a labor organization has
omitted from its constitution the designation of any position as an
office for the purpose of evading or circumventing the filing require-
ments of section 9 (h) of the act, the Board may, upon appropriate no-
tice, conduct an investigation to determine the facts in that regard.”
Investigations under this provision were conducted in a number of
cases during fiscal 1954. In those cases where it was determined that
the union involved had concealed officers and thus was not in com-
pliance at certain critical times," the Board invalidated benefits which
had been obtained by the particular union during those times, either
setting aside the union’s certification or vacating the decision and
order issued on the union’s charge.*?

b. Prosecution of Union Officers for Filing False Affidavits

During fiscal 1954, the Board took cognizance of indictments of
union officers for filing false non-Communist affidavits.®* Though
aware that indictments alleging the falsity of such affidavits do not
warrant any inference of guilt, the Board was of the view that ultimate
conviction would have the effect of invalidating affidavits previously
filed by the officer and thus necessitate cancellation of certifications
issued to the union predicated thereon. In order to minimize the im-
pact on collective bargaining of issuing certifications and then having
to nullify them, the Board in a policy statement of October 28, 1953,
announced that:

[The Board] has determined to hold in abeyance, pending final disposition of
the foregoing indictments, any official action which would necessarily result in
according final and official status to a labor organization and which would have
to be invalidated in the event convictions resulted in indictments.

However, the subsequent attempt to apply this policy to a union
whose president was indicted for filing a false non-Communist affidavit
was, at the suit of the union, enjoined by the United States District
Court for the District of Columbia, on the ground that the policy was
beyond the Board’s statutory authority.’® The Board’s application

10 Sec. 102.13, supra.

1 See Compliance Status of UE, Local 1421, 107 NLRB No. 79; Oompliance Status of
Furnature Workers, Local 576, 107 NLRB No. 203.

12 California Wrought Iron, Inc, 107 NLRB No. 223, and Woodcraft of Hollywood,
21-RC-3105, May 13, 1954, Pryne & Company,.Inc, 107 NLRB No. 80, and Square D
Company, 107 NLRB No. 81. [For cases where the Board found that the union, whose
compliance status was under challenge, had not attempted to evade section 9 (h), see Com-
pliance Status of United Electrical, Radio and Machine Workers, August 6, 1953 ; Coca-Cola
Bottling Co. of Louisville, 108 NLRB No 81.

13 Section 9 (b) makes the provision of “section 35A of the Criminal Code . . . applicable
in respect to such affidavits ”

A4 18 Federal Register 8193.

18 International Fur and Leather Workers v. Farmer, 117 F. Supp 35 (D.C, D. C.).
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for a stay of the injunction pending appeal was denied on December
4, 1953, by the Court of Appeals for the District of Columbia Circuit
which cited its decision on the same day in the United Electrical
Workers case

In United Electrical Workers and companion cases,!” the court sus-
tained a district court injunction entered during the preceding year,
restraining the Board from declaring certain unions out of compliance
because their officers failed to affirm the truth of non-Communist affi-
davits which the Board had reason to believe to be false. The Board’s
action was prompted by a grand jury presentment recommending that
the Board revoke the compliance status of the unions concerned be-
cause their officers had refused to testify as to the truthfulness of their
affidavits, which had been turned over to the Department of Justice
for investigation. In the court’s opinion, the only available sanction
for a union officer’s false affidavit is the criminal penalty specifically
provided by the act, and the Board has no inherent power to protect
its processes by “excluding the union from the Act’s benefits because
its officer had deceived the union as well as the Board by filing a false
affidavit.” However, the court did not decide the further question
whether a union would be barred from the act’s processes if it were
shown that its membership was aware of the falsity of affidavits filed
by its officers.® In consequence of these decisions, the Board sus-
pended its Statement of Policy on December 10, 1953,* and petitioned
the Supreme Court to review the court of appeals decisions in the
United Electrical Workers and Fur Workers cases. On April 12,
1954, the Supreme Court denied the Board’s petition for certiorari in
both cases.

¢. Board Action Where Falsity of Afiidavit Shown

In two cases during fiscal 1954, where union officers were convicted
for having lied about matters encompassed by their affidavits under
section 9 (h), the Board took action to correct the resultant abuse of
its processes. Thus, where a local union failed to show cause why its
certification should not be withdrawn in view of the conviction of an

16 This appeal was dismissed as moot by the court of appeals on July 2, 1954, in view of
the intervening conviction of the officer involved. '

17 Farmer V. l]m‘ted Electrical, Radio & Machine Workers, et al., 211 F. 24 36.

18 Bighteenth Annual Report, p 90

1 There is now pending before the Board an investigation for the purpose of determining
whether an officer of a union, which had filed unfair labor practice charges, admittedly
falsifie¢d his non-Communist affidavit and whether the membership of the complaining
union was aware of this fact The Board’s order directing that a hearing be held on these
issues was issued on February 4, 1954. See Maurice E. Travis, Secretary-Treasurer, Inter-
national Union of Mine, Mill and Smelter Workers, and Compliance Status of International
Union of Mine, Mull and Smelter Workers, Order Directing Administrative Investigation
and Hearing. On August 5, 1954, the Court of Appeals for the District of Columbia
Circuit upheld the lower court’s refusal to enjoin the conduct of this proceeding. Inter-
natronal Union of Mine, Mill and Smelter Workers v. Farmer, No, 12171,

20 18 Federal Register 8193,
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officer for having lied, the Board revoked the local’s compliance letter
as well as its certification as bargaining agent.® And when the
president of the local’s parent was convicted for having filed a false
9 (h) affidavit, and notwithstanding the conviction was reelected to
office, the Board, after affording an opportunity to show cause, de-
clared the parent union out of compliance and not entitled to further
benefits under the act.? Moreover, the Board held that it was in the
interest of the integrity of the Board’s processes and the purposes of
the act to reject the new non-Communist affidavit submitted by the
convicted officer after his reelection.®

d. Fronting

Protection of the Board’s processes against abuse requires at times
inquiry into whether a proceeding has been instituted at the instance
of a noncomplying labor organization through a “front,” that is,
through an individual or another labor organization whlch is itself
in compliance.”* Thus, the Board in one case during fiscal 1954 de-
termined that an individual who petitioned for the decertification of
an incumbent bargaining agent had in fact acted in cooperation with
a noncomplying union which sought to displace the incumbent.®
The Board, therefore, granted the employer’s motion to dismiss the
proceeding.?

2. Rules for Determining Compliance

The compliance status of a labor organization which seeks the
benefits of the act is determined according to certain rules adopted
by the Board. e

a. Persons and Organizations Required to File

In order to be in compliance with section 9 (h), the Board requires
that there be on file a non-Communist affidavit of each “officer,” i. e.,
“any person occupying a position identified as an office in the con-
stitution of the labor organization.”?” However, if the Board upon
investigation finds that a union representative who has not filed an

21 Compliance Status of Local 214, International Fur & Leather Workers Union, 106
NLRB 1265.

2 Compliance Status of International Fur & Leather Workers Union, 108 NLRB No. 168.

2 On July 23, 1954, the District Court for the District of Columbia enjoined the Board
from giving effect to its order because it believed that under the rule of United Electrical
Workers case the Board was without power to take the action. The Board’s appeal from
the district court’s decree is now pending in United States Court of Appeals.

2 Individuals are not subject to the filing requirement of section 9. Compare the trial
examiner’s ruling in Cowles Publishing Company, 106 NLRB 801.

2% Bernson Silk Mills, Inc., 106 NLRB 826

20 For cases where the Board found no support for the assertion that the parties which
instituted the proceeding were “fromting” for noncomplying unions, see American, Potash
& Chemacal Corporation, 107 NLRB No. 290 ; Campbdell & McLean, Inc., 106 NLRB 1049 ;
Grand Central Aireraft Co., Inc., 106 NLRB 358

% See 102.13 (b) (3), Rules and' Regulations, Series 6, as amended.
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affidavit is in fact an officer and that the failure to so designate the
representative in the union constitution was to circumvent section
9 (h), it will not recognize the union as being in compliance for the
period when the particular person has not filed an afidavit.?® Thus,
during fiscal 1954, the Board declared out of compliance a local union
whose trustees, though not clearly named as officers in the local’s
constitution, were so designated in the governing constitution of the
local’s parent.® Similarly, compliance status was found to be in-
complete where a union had amended its constitution so as to omit
certain positions formerly designated as offices for the purpose of
avoiding the necessity for incumbents to file section 9 (h) affidavits.®
On the other hand, the Board in one case found that a parent federa-
tion’s regional director was not, as asserted, an officer.* Consequently.
it was held that the office was properly omitted from the federation’s
constitution and that the incumbent was not required to file a non-
Communist affidavit in order for the federation’s affiliates to be con-
sidered in comphance

While any parent or subsidiary organization with an interest in a
proceeding before the Board must comply with the filing require-
ments of section 9, the Board has held that compliance is not required
of administrative arms or subdivisions of a union which have no
independent identity and are not separate labor organizations®? In
one case, the Board held that the compliance status of a petitioning
international union was unaffected by its intention to establish a plant
local in the event of success in a Board election.*® The Board noted
that the employer’s questioning of the future local’s compliance status
was at least premature.

[ 3

b. Compliance for Union-Security Purposes

Section 8 (a) (8) specifically makes the validity of a union-security
agreement dependent on the contracting union’s compliance status
with section 9 (h). Accordingly, the Board has held that a union-
security agreement made during the contracting union’s noncompli-
ance could not bar the representation petition of a rival union, even
though compliance was achieved after the petition was filed.* How-
ever, in cases where the contracting union achieved compliance before
the rival petition was filed, the Board has concluded that the contract

= Sec. 102.13 (b) (3), supra.

R Compliance Status of United Electrical Workers, Local 1421, 107 NLRB No. 79.

30 Compliance Status of Furniture Workers, Local 576, 107 NLRB No. 203.

8 Qoca-Cola Bottling Company, of Louisville, Inc , 108 NLRB No. 81

3R, H. Osbrink Manufacturing Company, 1086 NLRB 16; Grand Central Aireraft Co.,
Inc., 106 NLRB 358; Kibler-Camp Phosphate Enterprises, 107 NLRB No. 226. Compare
Safrit Lumber Company, Inc., 108 NLRB No. 42, finding a ‘““district” to be a functioning
labor organization and hence required to comply.

33 Ozark Manufacturing and Supply Company, 108 NLRB No 212.

2 See, e. g., Caribe Plastics Corp., 107 NLRB No. 2.
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should be held a bar.*® In the Board’s opinion, the union’s original
noncompliance in these cases was not such a defect in the union-
security agreement that it could not be cured by timely subsequent
action on the part of the union. This principle was held to apply
also where a union, before entering into a union-security agreement,
had taken appropriate steps indicating its intention to achieve com-
pliance, although compliance was not perfected until after execution
of the agreement and after the filing of a rival petition.*

c. Lapse of Compliance With Section 9 (g)

In one representation proceeding during the past year, the Board
had to determine the effect of a union’s temporary noncompliance with
section 9 (g).*” This section provides that a union, once having filed
the requisite information and financial reports under section 9 (f),
must keep the information up-to-date with annual reports. However,
unlike sections 9 (£) and 9 (h), which bar noncomplying unions from
utilizing the processes of the Board, section 9 (g) only precludes a
defaulting union from being “eligible for certification.” Thus, the
Board pointed out, under the express provisions of the act, the inter-
vening union’s noncompliance with section 9 (g) during the repre-
sentation proceeding here did not invalidate the proceeding but merely
suspended the intervenor’s right, after having won the election, to be
certified. The Board therefore held that its 7ube T'wrns rule,® involv-
ing noncompliance with section 9 (h), was not applicable and that
the union, being now in compliance, was entitled to certification.
However, the Board made it clear that it was not the intention of its
decision to alter the usual policy of refusing a place on the ballot to
an intervenor out of compliance with section 9 (g). Here, the Board
noted, the intervenor had been placed on the ballot through inadver-
tence, and under the circumstances no useful purpose would be served
by withholding certification.

3. Relitigation of Highland Park Type Cases

During fiscal 1954, the Board was also concerned with the litigation
of the merits of cases which had been dismissed solely on the basis of
the Supreme Court’s construction of the filing requirements of sec-
tion 9 in the Highland Park case.® In Highland Park the Supreme
Court had held, contrary to the Board, that parent labor federations

3 New Idea, Division Avco Manufacturing Corporation, 106 NLRB 1104 ; Industrial
Luggage, Inc , 106 NLRB 1128 ; Grand Leader Dry Goods Company of South Bend, Indiana,
106 NLRB 1141,

38 Dichello, Incorporated, 107 NLRB No. 325

7 Fawcett-Dearing Printing Co , 106 NLRB 1249,

38 Tube Turns, Inc., 101 NLRB 528,

80 8hell Chemical Qorporation, 108 NLRB No. 53. See N. L. R. B v. Highland Park
Manufacturing Co., 341 U. 8. 322.
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(such as the CIO and AFL) were labor organizations subject to the
filing requirements. When these organizations later came into com-
pliance, the General Counsel issued new complaints because it was the
original complaints, rather than the charges, in these cases which were
invalid under the Highland Park rule. For, as held by the Board
and by the Supreme Court, a complaint may issue whenever the com-
plaining union is in compliance, though it may not have been in com-
pliance at the time of filing charges.*

Upon carefully weighing the conflicting policies urged by the pax-
ties in favor of and against the present adjudication of the alleged
unfair labor practices, the Board concluded that the public interest
would not be served by continued litigation.®# The Board was par-
ticularly impressed with the fact that revival of litigation might well
serve as a source of irritation in the present conduct of labor-manage-
ment relations by the parties and, moreover, would necessitate con-
tinued expenditure of substantial private and public time and funds.

“©N. L. R. B.v. Dant & Russell, Ltd., 344 U. S. 375.
41 Shell Chemacal, cited in footnote 39, above.
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Representation and Union-
Shop Cases

The act requires that an employer bargain with the representatives
selected by a majority of his employees in a unit appropriate for col-
lective bargaining. But the act does not require that the representa-
tive be selected by any particular procedure, as long as the representa-
tive is clearly the choice of a majority of the employees.

As one method for employees to select a majority representative,
the act authorizes the Board to conduct representation elections.
However, the Board may conduct such an election only after a peti-
tion has been filed by the employees or any individual or labor organ-
ization acting in their behalf, or by an employer who has been con-
fronted with a claim of representation from an individual or labor
organization. '

Once a petition has been properly filed, the Board has the stat-
utory authority to determine the employees’ choice of collective-bar-
gaining representative in any business or industry affecting interstate
commerce, with the major exceptions of agriculture, railroads, and
airlines. It does not always exercise that power, however, where small
or local enterprises are involved.! It also has the power to determine
the unit of employees appropriate for collective bargaining.

The Board may formally certify a collective-bargaining representa-
tive in a representation case-only upon the basis of the results of a
Board-conducted election. Once certified by the Board, the bargain-
ing agent is the exclusive representative of all employees in the ap-
propriate unit for collective bargaining in respect to rates of pay,
wages, hours of employment, or other conditions of employment.

The act also empowers the Board to conduct elections to decertify
incumbent bargaining agents which have been previously certified or
which are being currently recognized by the employer. Decertifica-
tion petitions may be filed by employees, or individuals other than
management, representatives, or by labor organizations acting on be-
half of employees.

1 For a statement of the standards which the Board uses in determdninlg whether to assert
jurisdiction in a particular case, see chapter I

17
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Petitions for elections are filed in the regional office in the area in
which the plant or business involved is located. The Board provides
standard forms for filing petitions in all types of cases.

This chapter deals with decisions of the Board during the 1954
fiscal year which involve novel questions or set new precedents in
representation or union-shop cases.

1. The Question of Representation

Under the provisions of section 9 (¢) (1), the direction of a rep-
resentation election must be preceded by a determination (1) that a
“substantial number” of the employees whom the petitioner seeks to
represent 2 desire representation, and (2) that a question of repre-
sentation exists.

a. Showing of Employee Interest

Administratively, the Board requires that a petitioning bargaining
agent show that at least 30 percent of the employees in the proposed
bargaining unit desire representation. The primary purpose of the
requirement, as the Board has again pointed out;? is “to screen out
those cases in which there is so little prospect of the petitioner winning
an election, if directed, as not to warrant the Board incurring the
expense of further proceedings on the petition.” The Board, there-
fore, continues to regard the petitioner’s showing of interest as an
administrative matter which is not subject to attack.

As heretofore, in order to be entitled to an election the petitioner
must have a sufficient interest in the unit which the Board finds is
appropriate# Thus, in the case of a petition for a broad unit, includ-
ing 2 separate historical units, self-determination elections in the 2
groups were directed subject to the regional director’s finding, upon
a recheck, that the petitioner had a 30-percent interest in each group.®

An intervenor ordinarily may participate in an election upon a
showing of a contractual or other representative interest. However,
if the intervenor’s request places it in the position of a petitioner, it
will be required to show a 30-percent interest in the unit claimed.
Such a showing was required where a labor organization sought to
intervene in a proceeding for the purpose of severing a smaller unit
from an existing industrial unit.® Similarly, where the petitioner

‘2 An employer seeking an election under section 9 (¢) (1) (B) is required to show
only that he has been presented with a bona flde representation claim. No proof of repre-
sentation on the part of the labor organization seeking recognition is required. Forstmann
Woolen Co., 108 NLRB No. 211

3 The Shefiield Corporation, 108 NLRB No. 72.

¢ Onited Insurance Co., 108 NLRB No. 115 ; Seattle Packing Co., 106 NLRB 451.

8 Phillipe Petroleum Co., 107 NLRB No 266, Member Murdock dissenting. See also
Koehring Southern Co., 108 NLRB No, 141.

8 Forstmann Woolen Co., footnote 2, supra.
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.

withdrew its petition, an intervenor’s request to proceed to an election
with its name on the ballot was denied because the intervenor had
failed to show the requisite 30-percent interest.’

While the intervenor’s interest generally must have been acquired
before the close of the hearing}® the Board continues to permit an
exception

(1) where the representation proceeding was delayed by the filing of unfair
labor practice charges and the original petitioner was, by its own practices, in
part responsible for such delay; and (2) where a labor organization claims to
be the authorized successor of the contracting labor organization.’

The same principies apply whether the proceeding has been instituted
by a union or an employer.*

b. Existence of a Question of Representation

Whether, in a given case, a question of representation exists and an
election should be directed is determined according to rules which
may vary depending upon whether the petitioner seeks the certifica-
tion or the decertification of a bargaining agent.

(1) Effect of Prior Withdrawal of Petition or Disclaimer

In order to conserve its funds and facilities for the processing of
meritorious petitions, the Board during fiscal 1954 imposed a 6-month
limitation on the filing of petitions by unions who had previously
withdrawn from, or disclaimed their interest in, a representation pro-
ceeding involving the same employees. Under the new rules, unless
good cause is shown that they should not apply, the Board will not
entertain a petition from a union which had permitted an earlier
representation case involving the same employees to go to hearing
and then, less than 6 months before the present petition,

(1) had withdrawn the previous petition after a hearing thereon
had been held ; ** or

(2) disclaimed any interest in the representation of these em-
ployees in a proceeding on an employer petition which had gone to
hearing; % or

(8) disclaimed its interest in these employees in a decertification

proceeding in which the hearing had been held.* Moreover, regional
directors are instructed to apply the new rules to unions which with-

7 Victorville Lime Rock Co., 107 NLRB No. 242; compare Alloy Mtg. Co, 107 NLRB
No. 257.

8 Wisconsin Electric Power Co., 107 NLRB No. 262

® Bull Insular Lines, Inc, 107 NLRB No. 153

10 See Bull Insular Lanes, Inc., supra.

1 Sears, Roebuck & Co , 107 NLRB No. 162

12 See Campos Dairy Products, Ltd , 107 NLRB No 163

13 Little Rock Road Machinery Co., 107 NLRB No. 164 ; compare Consolidated Vultee Air-
craft Corp, Fort Worth Diviston, 108 NLRB No. 95, where a timely disclaimer, filed
before hearing, was held not to preclude the disclalming union’s subsequent petition from
raising a question of representation.
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Since the petitioner 1n a decertification proceeding acts in the ca-
pacity of an agent for the employees concerned, the Board will deny
a request for the withdrawal of the petition unless the withdrawal
is authorized by the employees involved.?

In a decertification proceeding, as in a certification proceeding in-
stituted by an employer, the petition will be dismissed if the bargain-
ing agent named in the petition has effectively disclaimed its interest
in the employees concerned.?

¢. Qualification of Representative *

Section 9 (¢) (1) (A) of the act provides for employee representa-
tion by “an employee or group of employees or any individual or
labor organization acting in their behalf.” However, it is the Board’s
policy to deny representation rights to a proposed bargaining agent
which is found to lack the requisite qualifications.

During fiscal 1954 the Board, in the American Potash case,” estab-
lished the general rule that a union which seeks to split off and to
represent a group of craft employees will not be certified as the
representative of the group unless it shows that it has traditionally
represented the particular craft. Similarly, the American Potash rule
requires that certain departmental groups with craftlike characteris-
tics may be represented only by unions which have been shown to
have traditionally devoted themselves to the special interests of such
groups.®

During the past year, the Board also was faced with the novel issue
whether a union is qualified to bargain for employees at a time when
the union is in business competition with their employer.® Conclud-
ing that a union which is also a business rival of the employer with
whom it seeks to bargain is not a proper employee representative,
the Board said:

‘We believe that the Union by becoming the Respondent’s business rival has
created a situation which would drastically change the chmate at the bargaining
table from one where there would be reasoned discussion in a background of
balanced bargaining relations upon which good-faith bargaining must rest to one
in which, at best, intensified distrust of the Union’s motives would be engendered.

8 Saqmnaw Hardware Co, 108 NLRB No 131

 Little Rock Road Machinery Co , footnote 13, supra

% For discussion of filing requirements and effect of noncomphance on status of bar-
gaiming agent, see chapter II, The Filing Requizements,

31 American Potash £ Chemical Corp , 107 NLRB No 290,

% Compare the statutory provision that a union may not be certified as the representative
of guards 1f 1t admits {o membership employees other than guards. Section 9 (b) (3)
And see Amercan Service Bureaw, 106 NLRB 622, where the Boaid, at the beginming of
fiscal 1954, declined to find that a conflict of lovalties precluded the representation of
insurance inspectors by a union which also represents insurance agents

23 Bausch £ Lomb Optical Co, 108 NLRB No 213 The question arose in this case in
connection with charges that the employer’s refusal to bargamn with 1ts umon competitor
violated section 8 (a) (5) Member Murdock concuried in the dismissal of the charges
on the sole ground that by engaging in a competitive business the union conducted itself
in.a manner not consistent with good-faith bargaining.
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In another case, the Board dismissed a petition for the certification
of a “joint organizing committee” composed of 7 local unions.®* The
committee, an informal organization without constitution, bylaws, or
officers, was formed solely for the purpose of organizing the employer’s
nonunion employees.\ The Board found that: (1) The committee, if
viewed as a labor organization, was not a proper petitioner not having
complied with the filing requirements of section 9 (f), (g), and (h);
and (2), if viewed as merely a convenient means of designating the 7
constituent locals as joint petitioners, the petition was subject to dis-
missal because there was no good-faith intention on the part of the
locals to bargain on a joint basis for the appropriate overall unit.

The Board during fiscal 1954 also reaffirmed the well established rule
that 2 or more labor organizations may jointly act as bargaining agent
for a single group of employees.®> The Board has also adhered to the
principle that the qualification of a union to act as bargaining repre-
sentative for a group of employees ordinarily is not determined by its
“jurisdiction” as to membership but rather by its willingness to repre-
sent employees under the act. Thus, the Board rejected a contention
that a petition filed jointly by 2 unions should be dismissed because
some of the employees sought were not eligible for membership in 1 of
the 2 unions.®

2. The Contract-Bar Rule

It is the Board’s continuing belief that the accommodation of the
competing statutory objectives of freedom in the choice of bargaining
representatives and stability in labor-management relationships re-
quires that, where a contract serves to stabilize an existing bargaining
relationship, the employees’ freedom to select their representative
must, for a reasonable time, be subordinated to the interests of indus-
trial stability.*

In the application of the principle that an incumbent union’s con-
tract may be a bar to a rival petition, the Board has again had otcasion
to point out that the contract-bar rule may not be invoked unless the
contract on which the incumbent relies is a valid written collective-
bargaining agreement, signed by the parties, and containing sub-
stantial terms and conditions of employment. Thus, an election was
held not barred by an oral agreement reached prior to the filing of a
petition but not incorporated in a formal contract until a later date.*®
So, too, a contract made expressly applicable to only one plant, but
extended orally to cover new operations established after the execution
of the contract, was held no bar to an election at the new plant® A

3 Sears, Roebuck & Co ,106 NLRB 1385.

35 Sonoco Products Co, 107 NLRB No 24; J.dJ. Moereau & Son, Inc, 107 NLRB No. 207,

38 Gusdorf & Son, 107 NLRB No. 204.

37 General Blectric Company, 108 NLRB No. 183

38 Fgsex-Graham Co., 107 NLRB No 292,
39 Michigan Limestone Division, United States Steel Corp., 106 NLRB 1391.
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contract complete in all substantive respects but not signed by all par-
ties does not bar an election.® But a contract signed by the proper
officials was held by a Board majority validly executed and a bar, even
though a majority of the employees in the unit expressly opposed its
execution. The contract here did not provide for membership ap-
proval as a condition to its validity.®* A signed document stating that
the parties had reached a complete agreement on all the terms of a
contract covering wages, hours, and working conditions, and setting
forth its effective date was held no bar since it failed to incorporate by
reference any document from which the status of the contractual rela-
tions between the parties, or the actual terms agreed upon, could be
determined.*
a. Duration of Contracts

The question of the effect of the duration of collective-bargaining
agreements for contract-bar purposes had to be determined during the
past year in cases involving (1) agreements of more than 2 years’ dura-
tion, (2) agreements of indefinite duration, and (3) agreements ter-
minable at will.

In the cases where the Board denied contract-bar effect to agree-
ments whose terms exceeded 2 years, a majority of the Board was
guided by the absence of a showing that such agreements were cus-
tomary in the particular industry.®® Chairman Farmer and Member
Rodgers, however, withheld their opinion as to the effect that should be
accorded to industry custom where such a custom is shown.

(1) Contracts of Uncertain Duration

At the end of the fiscal year, the Board reexamined the companion
policies of (1) disregarding contracts “terminable at will,” # and (2)
of according contracts of “indefinite duration” contract-bar effect
during a reasonable time, i. e., the first 2 years of their existence. A
majority of the Board concluded that both types of contracts should
be treated alike, that is, as barring an election during the first 2 years.®

4 Simplex Tool and Die Corp., 107 NLRB No. 149 ; sce also Winter Stamping Co, 107
NLRB No. 6; Fort Pitt Packaging Co., 108 NLRB No. 193.

#1 Midland Rubber Corp., 108 NLRB; No. 128, Member Rodgers dissenting

42 Pasco Packing Co., 106 NLRB 1223, Member Peterson dissenting on another point.

9 Joseph Aronauer Incorporated, 106 NLRB 1382 ; Duncan Foundry and Machine Works,
Ine., 107 NLRB No. 76 ; Columbia Broadcasting System, Inc., 108 NLRB No. 206. Compare
General Motors Corp., 102 NLRB 1140.

4 See, for instance, Fawcett-Dearing Printing Co , 106 NLRB 21, where an election was
directed in the face of a contract which, following its initial term, could be terminated by
either party on 60 days’ notice. Member Murdock dissented as to the effect of the termina-
tion clause. See also Dick Brothers, Inc., 107 NLRB No. 219, where contracts terminable
only by strike or lockout were held not to be ‘“‘terminable at will” for contract-bar purposes.

4 Rohm & Haas Co., 108 NLRB No. 185 ; Member Rodgers, dissenting, expressed the view
that the determining factor was the statutory policy to preserve the freedom of employees
to select thpir bargalning agents and that, in the light of that policy, the Board should
review its current rule with respect to contracts of indefinite duration, rather than to
consider an election barred by a contract terminable at will.
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The majority took the view that it is the duty of the Board to sustain

the validity of collective-bargaining contracts and to deny them effec-

_ tiveness only if the contract is inconsistent with the policies of the act.
The majority also observed that, in striking a proper balance between
the employees’ right to select representatives and the statutory objec-
tive of stability in labor relations, the interests and desires of the con-
tracting employer and union are pertinent considerations. With ref-
erence to contracts terminable at will, the Board said :

Agreements terminable at will are presented for Board consideration only
when the parties to the contracts wish to preserve and continue their bargaining
relationship. If the parties were not satisfied, one or the other would exercise
its privilege under the contract to terminate the agreement, and that would
dispose of the problem. Thus in application, Board practice of disregarding
contracts terminable at will for purposes of representation elections would

_necessarily have the undesirable effect of disrupting peaceful and settled rela-

tions between employers and labor organizations and bringing disagreement and
conflict where peace had formerly obtained.

b. Coverage of Contract

According to established practice, contracts have been held to bar
an election only to the extent that their coverage included the em-
ployees involved * and established a unit which was appropriate and
conformed to Board policy.

Under these standards, an election among a group of office clericals
was held barred where the employer was a party to a national agree-
ment providing that the agreement was to apply to any unit for which
the contracting international or one of its locals shall be recognized,
and where a subsequent stipulation recognized a specific local as the
bargaining agent of the group.#” On the other hand, an agreement
covering some of the employer’s craft employees and providing for
recognition of the union “for all employees involved in the event of
any expansion or change in operations” was held no bar to an election
among all the craft employees following the anticipated expansion.*

The question of whether employees specified in a petition are
covered by the contract asserted as a bar depends at times upon
whether the employer is bound by group bargaining. The principles
applied by the Board in determining the employer’s status under a
given multiemployer contract are discussed in the section on multi-
employer units, at pp. 44—45.

(1) Appropriateness of Contract Unit

The Board has reaflirmed the rule that it will not direct an election
which would disturb an existing contract unit established by collective

48 See, for instance, Umited States Time Corporation, 108 NLRB No. 205; American
Tobacco Company, Incorporated, 108 NLRB No. 167.

47 Radio Corporation of America (ROA Victor Division), 10T NLRB No 180

18 Armstrong Cork Co. (Lancaster Floor Plant), 106 NLRB 1147,
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bargaining, unless the unit is inherently inappropriate in that 1t is
repugnant to Board policy or to the express requirements of the act.®
In one case, the Board held that an intervenor’s contract covering a
unit including guards together with production and maintenance
employees was no obstacle to an election among the guards because
the contract unit contravened the statute’s prohibition against the
inclusion of guards in a unit with other employees.™ Applying the
same rule in a later case,’? a majority of the Board rejected the view
that a contrary result must be reached under the Board’s American
Dyewood and Sonotone decisions.® The majority held these cases
were to be distinguished in that there a new election would have dis-
rupted the established bargaining pattern of broad umts of produc-
tion and maintenance employees merely because some employees later
found to be guards were included in one case through error.

The Board denies contract-bar effect to agreements which embody
a substantial departure from the unit previously certified by the
Board, such as the exclusion from the coverage of the contract of
employees specifically included in the certified unit.”

(2) Expanding Units

Restating the rule that “where the character of the bargaining unit
has changed during a contract term, such contract is not a bar to deter-
mination of representatives,” the Board in one case during fiscal
1954 pointed out that:

[I]n order to invoke the expanding unit doctrine, not only must the size of the
unit have changed so that the numbers employed at the date of the contract
cannot be said to be representative of those at the time of the filing of the
petition or at the hearing, but the nature of the production processes must also
have changed to such an extent that the character of the umit has been ma-
terially altered
In this case, the Board found that the “expanding” or changed umt
doctrine did not apply. The Board noted that, while the number of
employees increased substantially, less than 1 percent of the job
classifications had been changed, and no new skills had been intro-
duced. The Board also held that, since the petitioning union sought
to displace the incumbent union in the entire production and main-
tenance unit, which had not changed in character, the case was not
governed by the rule that a petition for separate representation of
employees in a new manufacturing process is not barred by a contract

49 The Murray Company of Texas, 107 NLRB No 307.

5 Nash Kelvinator Corp , 107 NLRB No 137

5t Section 9 (b) (8).

53 Monsanto Chemecal (o, 108 NLRD No. 121, Member Murdock dissenting.

53 American Dyewood Company, 99 NLRB 78, Sonotone Corporation, 100 NLRB 1127,
See Seventeenth Annual Report, pp. 45-46.

54 Wilford Auto Sales, Inc,106 NLRB 1396.

8 The Budd Co., 107 NLRB No. 48.
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executed before the establishment of the new department.®*® In an-
other case, however, the Board granted an election among the em-
ployees of 2 employers whose operations and personnel had been
merged.”” The incumbent union’s contract with 1 of the employers
was held no bar because, the Board found, the merger of the 2 cor-
porations had resulted in an entirely new operation and the contract
unit had ceased to exist.

c. Union-Security Agreements

The Board has consistently disregarded for contract-bar purposes
agreements which conflict with the basic policies of the act, such as
agreements containing union-security provisions not permitted by
section 8 (a) (3). The Board made it clear during the past year that

_union-security clauses will be scrutinized even though they are not
challenged by the parties.®® Thus, the Board said:

Where a contract, containing clauses which patently contravene the provisions
of the Act, is part of the record, we deem it our duty not to ignore that fact and
not to sanction the use of such a contract as a bar to an election

On the other hand, the Board has also expressed the view that it would
not be consonant WIth the purpose of its contract-bar rules to apply
the same strict yardstick in evaluating union-security provisions in
representation cases as must be applied in unfair labor practice cases.™
Moreover, where the language of a union-security clause is ambiguous,
the Board determines its validity in the light of the intention of the
contracting parties and the actual application of the doubtful pro-
visions.*

Applying these principles, the Board held the contract no bar to an
election when the agreement clearly deprived the new employees of the
statutory 30-day grace period for acquiring union membership,* and,
in another case, required the employer “to employ none but members
in good standing” of the contracting union.”® 1In the latter case, the
Board also held that the mere existence of such a preferential hiring
clause is unlawful, and that it was immaterial that the extent of its
application was not shown. The Board here also held that the clause
was not validated by a saving provision to the contract, which did not
expressly defer application of the clause. Similarly, a contract was

% See, for instance, Armstrong Cork Co. (Lancaster Floor Plant), 106 NLRB 1147
Compare Otis Elevator Company, 108 NLRB No. 192, where the Board similarly held that
a contract which did not cover or contemplate a job category created after its execution
was not a bar to an election.

57 I, B. Spear & Company, 106 NLRB 687

58 Kaye Novelty Co., Inc, 107 NLRB No. 14. See also Specialty Woodcraft, Inc, 107
NLRB No. 209

8 Regal Shoe Company, 106 NLRB 1078, overruling Hess, Goldsmith and Co., Atwaler
Divigion, 101 NLRB 1009 See also Grand Leader Dry Goods Co, 106 NLRB 1141

80 See, for instance, Rubin (Klasson Knitwear Co.), 106 NLRB 178.

o1 Hires, Castner and Harris, Inc., 10T NLRB No. 139.

82 Specvalty Woodcraft, Inc., supra.
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held invalid because of provisions which granted preference in hiring
to union members holding working cards, and which required em-
ployees hired in the open market to obtain temporary working cards
- from the union at the end of the second working day.®* In another
case,”* an election was held not barred by a contract with a union-
security clause that was illegal because it required union members to
pay not only regular membership dues but also general assessments
as a condition of continuing employment.

However, a contract was held not ineffective as a bar because its
union-shop clause did not expressly grant 30 days’ grace to employees
who were not union members at the time the contract was executed,
because it was found that there were no nonmembers at that time and
that the deficiency was thus a purely academic one.®® The Board noted
that the petitioner in a representation proceeding, seeking to disturb a
harmonious contractual relationship, should not be permitted to-
circumvent, contract-bar rules on technical and legalistic grounds.

A contract which contained terms that might have been interpreted
as subjecting employees hired before its execution to immediate dis-
charge for nonmembership in the union was nevertheless held to be a
bar when it was shown that the clause was not intended to have that
effect and that, in any event, it had not been enforced.®* In another
case,”” the Board rejected a contention that a contract was invalid
because its provision for the discharge of employees who are expelled
from the union permitted discharge on grounds other than the non-
payment of regular initiation fees and dues, the only grounds sanc-
tioned by the act. The Board held that the contract was a bar because
(1) under the applicable presumption of legality, the obligation to
discharge had to be construed as extending only to situations per-
mitted by the act, and (2) the parties had so interpreted and applied
the clause.

d. Schism or Change of Status of Bargaining Agent

In a number of cases during fiscal 1954, it was contended that the
Board should make an exception to the contract-bar rule because
serious confusion as to the identity of the bargaining agent had arisen
as a result of a schism within the ranks of the contracting union. The
Board, under its schism doctrine, will direct an election if it finds
that the bargaining relationship is so confused that no stabilizing
purpose would be served by giving effect to an asserted contract.®® The
Board found relatively few cases where these requirements were met.

% Kaye Novelly Co., supra.

% John Deere Planter Works of Deere & Co., 107 NLRB No. 306.

% Regal Shoe Oompany, 106 NLRB 1078, overruling Hess, Goldsmith and Co., Atwater
Division, 101 NLRB 1009. See also Grand Leader Dry Goods Co., 106 NLRB 1141.

%@ Rubin (Klagson Knitwear Co.), 106 NLRB 178,

7 Humboldt Lumber Handlers, Inc., 108 NLRB No. 79.
3 See Barton Distilling Co., 106 NLRB 361.

\
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However, a new application of the rule was made to cover cases
where the membership of a union takes disaffiliation action after the
union has been expelled from its parent organization because of Com-
munist leanings.® A majority of the Board here concluded that

expulsion of a labor union by its parent organization coupled with disaffiliation
action at the local level for reasons related to the expulsion, disrupts any estab-
lished bargaining relationship between an employer and that union and creates
such confusion that the existing contract with such union no longer stabilizes
industrial relations between the employer and its employees.

In view of this conclusion, the majority announced the rule that:

Where . . . a local group disaffiliates from a union expelled by its parent for
reasons related to the expulsion . . ., the Board will find that a-schism exists
which warrants directing an immediate election notwithstanding the existence
of a contract with the union suffering the schism which would otherwise bar a
determination of representative.

Generally, the Board continues to recognize a schism only where

‘disaffiliation action was taken at a formal meeting of the contracting

union called for the specific purpose of considering disaffiliation.™
Thus, informal notice by leaflets and word of mouth of a meeting,
whose purpose had never been announced publicly, was held insuf-
ficient to satisfy the requirement of formalized disaffiliation action.”
Nor does the Board permit the schism doctrine to be used to facilitate
raiding by a rival union. No validity will therefore be accorded to
disaffiliation action assisted or controlled by a rival of the contracting
union.” Moreover, formalized action expressing dissatisfaction with
the bargaining agent by employees who desire to change representa-
tion, at a time generally considered inappropriate by the Board, is
considered insufficient for making an exception to the normal contract-
bar rules.”®

A mere change in affiliation, which leaves no doubt as to the identity
of a union which is to administer the contract in question, has also
been held not to justify the holding of an election. Thus, in one case,
a petition was held barred by a contract to which the petitioner had
succeeded.” Here, the members of the contracting union were found
to have made the petitioner their bargaining agent by voting to affiliate
with it. The petitioner, therefore, was bound by the contract for the
remainder of its term. According to the Board, the subsequent dis-
establishment of the contracting union by its former membership was
immaterial and did not remove the contract as a bar. Similarly, no

4, 0. Lowrence Leather Co, 108 NLRB No. 88; Members Rodgers and Peterson re-
Jected the contract as a bar on other grounds. See also International Harvester Co,
108 NLRB No. 91,

7 See Pepsi-Cola Buffalo Bottling Corp., 107 NLRB No. 192

" The Budd Co., 107 NLRB No. 48; The ILwnde Air Products Co., 107 NLRB No 246

" See Barton Distilng Company, 106 NLRB 361 ; The Weatherhead Co, 108 NLRB No
101; The Linde Air Products Co., supra; Dick Brothers, Inc, 107 NLRB No. 219

7 See Barton Diwstilling Co.,supra; Weatherhead Co., supra. «

™ Charles Beck Machine Corp., 107 NLRB No 165
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need for an election was found where, after the contracting union’s
charter was revoked by its parent organization for failure to pay dues
to the parent, the members of the contracting union voted to affiliate
with another union and to assign to it the suspended union’s contracts
and assets.”

The Board has continued to disregard a contract of a union which
has ceased to function on behalf of the employees covered and is
defunct.” However, the fact that a union was temporarily ineffective,
following the resignation of its officers, was held not to prevent its
contract from being a bar.” The union here, in the face of a dis-
affiliation movement, had maintained or regained most of its mem-
bership and had continued to administer its contract with the employer
which accorded it continued recognition.

e. Effect of Rival Petitions and Representation Claims

Generally, the filing of a rival petition is held to prevent the sub-
sequent execution or renewal of a contract with another union from
resulting in a bar to an election.” Nor will the Board give effect to
a contract executed before the amendment of a timely petition where
the amendment is not substantial. Thus, amendments which modi-
fied the petitioner’s unit request, without materially changing it,
were held not to constitute a new petition or to affect the timeliness
of the original petition in relation to the intervening contract.”
Conversely, a complete and valid contract executed contemporaneously
with the filing of a rival petition was held to bar the petition, even
though the contract was redrafted on the following day to eliminate
an inadvertent error and to conform the document to the actual agree-
ment of the parties.®

(1) Representation Claims—the 10-Day Rule

The assertion of a representation claim may also prevent a later
execution or renewal of a contract with another union from barring
an election. However, if the claim is unsupported 1t will forestall
such a contract from operating as a bar only if the claimant files a
petition within 10 days from the date of its claim.®t But where a
contract was executed at a time when the employer had knowledge
of a conflicting claim, and the claimant believed in good faith that

7 R. C. Wiliams € Co , 107 NLRB No. 195  See also The Prudential Insurance Company
of America, 106 NLRB 237.

70 See Universal Utilitres, Inc, 108 NLRB No. 15; ¢ £ D Batteries, Inc, 107 NLRB No.
261, Benjaman, Air Rifle Co , 107 NLRB No 38

7 The Linde Air Products Co., 107 NLRB No 246.

78 See, for instance, Treadwell Engineering Co, 106 NLRB 898, Compare Coastal Dry-
dock & Repair Corp., 107 NLRB No 194,

™ Westinghouse Electric Corp , 107 NLRE No. 7; Hyster Company, 106 NLRB 347,

8 Laycob Hat Co , 107 NLRB No. 213,

81 See Thomas Electronics, Inc, 107 NLRB No. 124 ; Ellett Company, Ciocker-Wheeler
Division, 106 NLRB 1033, Member Peterson dissenting on another point.
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the employer had recognized its claim as valid, failure to file a peti-
tion within 10 days of the claim was held not to preclude a finding
that a question of representation existed when the contract was ex-
ecuted.®* In this case the employer and the claiming union had begun
negotiations and, when the employer executed a contract with an-
other union, the claimant called a strike. The contracting union
thereupon filed a petition, rendering it unnecessary for the claimant
to do so. Thereafter, by agreement, the contracting union withdrew
its petition, the claimant called off the strike, and the employer filed
the instant petition.

(2) Automatic Renewal—Timeliness of Petition

According to established Board practice, contracts providing for
their automatic renewal at a fixed date generally continue to bar an
election unless a rival claim is made or a petition is filed before the
renewal—or so-called “Mill B”—date.®* A rival petition filed within
a reasonable time before the automatic renewal date of an existing
contract is not barred thereby,®* nor is a petition barred where the
renewal date is less than 30 days from the date of the Board’s
decision.® ,

f. Termination of Contracts

< In a number of cases the Board’s determination of whether there
was a question of representation depended on whether a preexisting
contract had been effectively terminated before the filing of the peti-
tion. The Board has held that where the contract provides for its
automatic renewal absent specific notice to terminate or modify, a
notice to terminate which does not conform to the contract require-
ments is ineffective unless the parties have waived the defect in the
notice. In one case,®® a contract was held to have been terminated
by notice of a party’s desire to negotiate changes even though the
notice did not specify the desired changes as required, since by enter-
ing upon negotiations the parties had waived the defect. On the other
hand, a union which did not receive the employer’s notice of ter-
mination until 1 day after the automatic renewal date was held not
to have waived the defect in the notice by later indicating it was
willing to discuss contract changes®” The union here at all times
maintained that its contract had been automatically renewed. Under
these circumstances, the Board viewed the employer’s belated notice
and the union’s favorable reply as postrenewal proposals to nego-

82 Lock Joint Pipe Co , 106 NLRB 355.

83 Mill B, Inc., 40 NLRB 346,

8 See J ¢ Hirschman Co, 106 NLRB 529. See also Central Rufina, 108 NLRB No. 59.

& Quneo Eastern Press, Inc., 106 NLRB 343

88 Winter Stamping Co ,107 NLRB No 6 Compare Continental Can Co., Betner Division,
107 NLRB No 3

87 Koenig Brothers, Inc., 108 NLRB No. 67.
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tiate changes. In another case, certain addenda to an outstanding
contract, which were to be effective for a limited period, were held
not intended to advance the contract’s termination to a date which
preceded the filing of the petition.®® The Board noted that the ad-
dendum was not by itself a complete bargaining agreement and left
most of the provisions of the original contract unmodified including
its renewal clause.

In the last-mentioned case, the Board rejected the contention that
the contract asserted as a bar had been terminated because of a breach
of its no-strike clause. The Board found that the employer’s dealings
with the union after the strike ended indicated that the employer
did not intend to exercise any right it may have had to rescind the
contract. However, in another case the Board held that an employer
had effectively terminated a contract some 6 months after the con-
tracting union’s breach of its no-strike pledge.® In view of the union’s
continuing breach, the Board declined to find that the employer had
waived its right to terminate the contract by failing to send an earlier
termination notice and by continuing to negotiate with the union.

In one case, the Board rejected the petitioner’s contention that an
asserted contract had ceased to be a bar under provisions to the effect
that the contract should terminate if a strike were called after un-
successful wage renegotiations.® The Board found that the strike
in this case was not called by the contracting union over wage nego-
- tiations, but rather was brought about by the union’s dissident officers
and members, who had defected to the petitioner, and the purpose
of the strike was to force termination of the contract. The Board
held that, under these circumstances, the strike was not one within
the provisions of the contract.

A majority of the Board during the past year also reaffirmed the
rule that “when modification and termination clauses in the same
contract are coterminous, notice under the modification clause is equiva-
lent to notice to terminate for purposes of application of the contract
bar rule.” #

g. Reopening of Contracts

Generally, the Board has adhered to the Western Electric rule,”
that the midterm renegotiation of the contract terms, other than the
contract’s terminal date, does not remove it as a bar to an election,
regardless of whether or not the contract contains a reopening clause.®
However, near the close of the fiscal year a majority of the Board

8 Land O’Sun Dawries, Inc., 107 NLRB No. 253.

8 Moore Drop Forging Co., 108 NLRB No. 5

% Dick Brothers, Inc., 10T NLRB No. 219. )

51 American Lawn Mower Co., 108 NLRB No. 215, Member Murdock dissenting.

%2 See Western Electric Company, Incorporated, 94 NLRB 54

92 Land O’Sun Dairies, Inc., 107 NLRB No. 258 ; Laycob Hat Co., 107 NLRB No. 213,
Frances H. Leggett & Co.,108 NLRB 217.
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announced that, since the contract-bar rule is designed to serve the
interests of industrial stability, the Western Electric rule will be
applied only where the asserted contract so stabilizes bargaining rela-
tions between the parties as to justify the denial of a present election.”
This.essential prerequisite is lacking, a majority of the Board held,
when the contract’s modification clause provides that (1) either party
may require renegotiation of any or all provisions, (2) the union
may call a strike to support demands in such renegotiation, and (3),
if the union strikes, the employer may terminate the contract. With
reference to these provisions, the Board majority said:

We fail Lo perceive how a contract which contains such a broad provision for
midterm modification, and which contains no inhibitions on the union’s right
to strike to enforce its demands, and expressly provides the privilege of termi-
nation by one party only, can be said to have stabilized the relationship between
the parties for the full nominal term of their contract. Under this provision,
once notice is given nothing remains of the entire contract but the meaningless
terminal date, which is itself subject to extinction. Viewed realistically, this
contractual provision insures no greater degree of stability than does the usual
automatic-renewal clause, which the Board has consistently held opens a con-
tract to a timely rival petition. In either situation, until the time for giving
notice has passed, or the parties have executed a new or modified contract, the
degree of industrial stability which the Board’s contract-bar principles were
designed to preserve does not exist. In neither situation, therefore, is there any
rational basis for denying to the employees, on the basis of a timely petition,
an immediate opportunity to exercise their franchise.

The Western Electric rule is thus modified insofar as the above views
limit its application.%®
h. Premature Extension

The Board has continued to apply the rule that the premature
extension of a contract does not bar a petition which would have been
timely as to the contract’s original expiration or automatic renewal
date.® Thus, prematurely extended contracts were held no bar to a
petition filed before the original contract’s renewal date *” and within
10 days after the petitioner’s demand for recognition.®

The premature-extension rule is applicable only if the original
agreement was a bar o an election when it was extended. Thus,
where a contract of unreasonable duration was extended after the

ot General Rlectric Co., 108 NLRB No. 183, Members Murdock and Peterson concurring
in directing an election because of the existence of a schism in the contracting union

95 The majority distinguished Dick Brotheirs, Inc, 107 NLRB No. 219, because of the
limited nature of the modification clause there The contract in that case provided for
termination by strike or lockout in case of the unsuccessful renegotiation of wages, the
only subject for which the contraet could be reopened.

% Kennedy Van Saun Mfg. & Engineering Corp., 108 NLRB No 226 See Fawcel!-
Dearing Prnting Oo, 106 NLRB 21. Member Murdock dissented on the ground that the
contract contained a renewal clause in relation to which the petition was untimely.

o7 The Geltman Sponging Company of Rhode Igland, 107 NLRB No. 151. See also Phelps
Dodge Refining Corp., 106 NLRB 1084.

%8 Westinghouse Electric Corp., 106 NLRB 1233. Compare Grand Leader Dry Goods
Co., 106 NLRB 1141,
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second year, the Board held that the petitioner could not invoke the
rule.”

The Board during fiscal 1954 rejected a contention that a premature
extension could not be claimed by a petitioner which at the time had
knowledge of the extension! The Board pointed out that such an
exception to the premature-extension doctrine will be made only where
the petitioner actually participated in the negotiation of the contract
extension and accepted benefits under the extended contract.? In one
case, the Board likewise declined to relax its premature-extension rule
because of such circumstances as economic hardship of employees
presently subject to wage controls and pressure upon the employer to
increase wages in order to combat manpower shortages.?

3. Waiver

In several instances, the Board was asked not to direct an election
among employees specified in the petition because the petitioner had
previously waived its right to represent them by specifically exclud-
ing them from its present contract with the employer. The Board
denied the request because of the established principle that the ex-
clusion of a group of employees from a contract unit does not of itself
constitute a waiver by the union of its right to represent them in the
future as part of the contract unit,* and because the Briggs-Indiana ®
waiver doctrine, invoked in two cases® was inapplicable. In the
Standard Ol case, the Board pointed out that, unlike in Briggs-
Indiana, the exclusion of certain employees from the petitioner’s con-
tract was not accompanied by a promise that the contracting union
will refrain from seeking to represent the employees involved.” In
the Wilford case, the employer contended that the Briggs-Iadiana
doctrine required the dismissal of the petition because the petitioner
had agreed not to represent certain categories of employees for the
duration of the contract although they were included in the certified
unit. In determining that the Briggs-Indiana principle ought not to
be extended to an agreement by a certified union not to represent
employees in the certified unit, the Board said :

Under a Board certification a union acquires certain rights, but it likewise

must assume certain corresponding obligations. Thus, it has long been the policy
of the Board to require that a certified union afford equal and full representa-

® Pasco Packing Co., 106 NLRB 1223, Member Peterson dissenting on another point
Ccwmpare Fawcett-Dearing Printing Co., supra

1 General Electric Co. (Rwer Works), 107 NLRB No 21 See also Kemnedy Van Saun
Mfg & Engmeering Corp ,108 NLRB No 226

2 See Raytheon Manufacturing Company, 98 NLRB 785 and 1330

3 Kennedy Van Saun Mfg & Engwmeering Corp , footnote 1, supra

4 Unated States Gypsum Company, 107 NLRB No 39

5 Briggs-Indiana Corporation, 63 NLRB 1270

8 Standard 02l Co, 107 NLRB No 811, Wilford Auto Sales, Inc., 106 NLRB 1396

7 See also Penn-Dizre Cement Corporation, 107 NLRB No. 74.
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tion to all employees in the certified unit or risk revocation of its certification ®
Just as a certified union may not avoid its duty to represent all employees in the
certified unit, it may not relieve itself of this obligation by bargaining away the
corresponding right acquired through certification.

4. Impact of Prior Determinations

The Board’s determination of the timeliness of a petition again
depended in some cases on the applicability of the rule by which the
Board has accorded a certified representative 1 year within which to
establish contractual relations with the employer without interference
by rival claims.® In other instances, the determinative factor was
the statutory 12-month limitation on elections in section 9 (c) (3).

a. Change in Rule Regarding Petitions During Certification Year

Late in the fiscal year, the Board had occasion to reexamine its
Quaker Maid rule * which recognized as a bar any contract made dur-
ing the certification year, be it an original contract or a renewal or
extension thereof. In the view of a majority of the Board, this rule
should no longer be followed because it unduly prolongs the period
during which a bargaining relationship established by a certificate is
protected and the employees are prevented from exercising their right
to change representatives.® The majority held that the normal con-
tract-bar rules should apply to a contract executed during the cer-
tification year. The majority opinion said:

The original reason for the 1-year certification rule was to afford time to the
certified union and the employer for negotiating a collective-bargaining agree-
ment free of interference by rival claims of representation. The rule itself
was a pronouncement of the Board and is nowhere 1equired by the Act. In the
Board’s experience, 1 year is adequate time for the certified union and the
employer to reach agreement on terms and conditions of employment, if they
are ever to do so. But, if the parties are able to agree on a collective-bargaining
contract in less than the 1 year allotted, there is no sound reason for saying
that they shall have the remainder of the year to make a second or third con-
tract free of interference by rival claims of representation. [Footnote omitted.]

Since under the new rule representation petitions may be entertained
during the certification year, the Board modified the Centr-O-Cast
decision * in which the Board had implemented the Quaker A aid
rule by declining to process any petition during the certification year.

8 The Board here refers to Hughes Tool Co, 104 NLRB 318, and cases cited therein  See
Eighteenth Annual Report, pp 19-20

9 See, for instance, Ludlow Typograph Company, 108 NLRB No 209, more fully discussed
below ; compare Pasco Packing Co, 106 NLRB 1223

1 See The Quaker Maid Company, Inc., 71 NLRB 915; see also Westinghouse Electric
Corporation, 107 NLRB No. 96,

1 Ludlow Typograph Co, 108 NLRB No 209, Members Murdock and Peterson dissenting.

12 Centr-0-Cast & Engimeering Company, 100 NLRB 1507
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b. Effect of Prior Election

In giving effect to section 9 (¢) (3) which limits representation
elections to 1 in a 12-month period, the Board has continued to com-
pute the 12-month period from the date of balloting in the earlier
election.® The Board has also reaffirmed the rule that section 9 (c)
(3) does not preclude the processing of a petition filed near the end
of the 12 months as long as the new election is not held sooner than
1 year after the prior election.*

Section 9 (c¢) (3) bars a new election only in a “unit or any sub-
division” in which a previous election was held. The Board during
the past year ruled that the provisions of the section do not preclude
the direction of an election in an overall unit including a craft group
which had previously been granted a self-determination election in
which the group had expressed its desire to remain a part of the over-
all unit.*®

In one case the Board granted an employer’s request to rescind an
outstanding direction of election because the petitioner in the case
in the meantime had lost a consent election conducted by a State
board.** In dismissing the petition, the Board pointed out that the
petitioner, after invoking the State board’s jurisdiction in the er-
roneous belief that the National Board had declined jurisdiction, had
received a fair determination of its representation claim so that there
was no longer an undetermined question of representation. How-
cver, the Board declined to give like effect to a State bodard election
in another case” The Board noted that in this case, unlike the 0dl
Transport case, State board action had been invited by the intervenor,

-and the petitioner at no time took action inconsistent with its petition
before the National Board. Nor did it appear whether the State elec-
tion was held in the same unit as the one now sought, or whether the
present petitioner sought or was offered a place on the State ballot.

5. Unit of Employees Appropriate for Bargaining

In determinations of the unit, or group, of employees appropriate
for bargaining, the Board continues to give primary consideration to
grouping together of employees with substantial common work in-
terest. There was occasion to reaffirm the rule that a unit determina-
tion will not be based on considerations unrelated to work interests

13 Whitwng Corp., 107 NLRB No. 108.

i Coastal Drydock & Repair Corp., 107 NLRB No. 194 As to the subsequent modifica-
tion of the Centr-0-Cast rule to which the Board refers, see p. 35

15 Westinghouse Electric Corp., 107 NLRB No. 96,

18 04l Transport, Inc., 106 NLRB 1321,
7 King Brooks, Inc., 108 NLRB No. 8.
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and functions, such as the sex of the employees.?* The Board again
declined to direct an election in a unit of only one employee.”

The following sections discuss the more important cases involving
the determination of units during fiscal 1954.

a. Collective-Bargaining History

Generally, the Board is reluctant to disturb a well-established bar-
gaining pattern.® However, as heretofore, the Board does not con-
sider itself bound by a bargaining history resulting from a consent
election conducted upon the basis of a unit stipulated by the parties
rather than a unit determined by the Board.®® Nor does the Board
consider controlling a bargaining history based in large measure upon
jurisdictional agreements between the contracting unions.*® More-
over, a bargaining history ceases to be decisive if significant changes
have occurred in the employer’s operations.®

The Board also continues to decline to establish a unit based on a
history which is repugnant to established Board policy regarding the
composition and scope of bargaining units.* Thus, a history of
inclusion of retail sales employees in a unit of manual workers is not
controlling. On the other hand, a bargaining history deviating from
a Board certification was given weight where the parties had not
altered the specific composition of the certified unit.® In this case,
the incumbent union originally had a single-plant contract for the
unit sought by the petitioner, but it had been merged into a multiplant
contract some 15 months before the petition was filed. The Board
held that the ensuing multiplant history, together with the fact that
multiplant bargaining was particularly suited to the employer’s glass
container plants,?® indicated the appropriateness of a multiplant unit.
The Board further held that this multiplant history in excess of a
year’s duration precluded the establishment of a single-plant unit.”

In one case, contractual history was held not entitled to controlling
weight because the Board, in an unfair labor practice proceeding, had

B See e g, Cuneo Eastern Press, Inc., of Penngylvania, 106 NLRB 343 )

1 Fyitzsche Brothers Inc., 107 NLRB No. 166 ; Producers Rice Mill, Inc., 106 NLRB 119,
However, an employee was permitted to express in an election whether he desired to be
included in an existing bargaining umt. 7The Enterprise Co., 106 NLRB 798.

20 General Electric Co. (Rwer Works), 107 NLRB No. 21, The Murray Co. of Texas, Inc.,
107 NLRB No 307.

21 General Electric Co. (Rwer Works), 107 NLRB No. 21

28 Utility Appliance Corp., 106 NLRB, 398. *

2 The Mennen Co., 108 NLRB No. 62.

£+ General Electric Co. (Riwer Works), see footnote 20

% Qwens-Illinois Glass Co, 108 NLRB No. 130.

2 Tn a ptior decision (82 NLRB 205) the Board had found that such a unit of this

- employer’s plants might be appropriate.

27 The Board cited Taylor and Boggis Foundry Division of the Consolidated Iron-Steel
Manufacturing Company, 98 NLRB 481, and distinguished Oswego Falls Corp., 104 NLRB
314. Compare Motor Cargo, Inc., 108 NLRB No. 98. .

322786—55 4
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ordered the employer to cease recognizing the contracting union, un-
less certified, and to cease giving effect to its contracts.®

Ordinarily, the bargaining history which the Board considers is that
of the employees sought to be represented rather than the bargaining
practices for similar employees in the locality or industry. In one
case the Board rejected a contention that a unit limited to 1 of an
employer’s 3 mines was inappropriate because the bargaining pattern
in the area was on a division- or company-wide basis.® There had
been no bargaining history involving the employer’s employees.

The Board has adhered to the Seagram doctrine,® to the effect that
the bargaining pattern for an organized group of employees does not,
invariably control the bargaining pattern for unorganized employee
groups of the same employer.®® In one case, however, where associa-
tionwide bargaining for certain employee groups had been demon-
strably successful, the Board gave controlling weight to this bargain-
ing history since the petitioning union and the employer were willing
to bargain for the previously unrepresented employees on an associa-
tionwide basis, and the petitioner had made an adequate showing of
interest.* In another case, where the bargaining history of the group
involved was equivocal, the Board merely accorded weight to the bar-
gaining pattern of the employer’s other organized employees.®

b. Craft and Departmental Units

During fiscal 1954, the Board reexamined the question of separate
representation for craft employees and similar departmental groups
in the light of past policies and the statutory reference to craft repre-
sentation. Section 9 (b) (2) confers on the Board discretion to es-
tablish craft units, but prohibits denial of separate representation to
craft employees solely on the ground that the Board had previously
included them in a different unit. The conclusions of a majority of the
Board were translated into a new set of rules announced in the
American Potash case®* These rules pertain to (a) the establishment
of true craft units, (b) the recognition of traditional departmental
units, and (c) the abandonment of the practice of denying craft or
departmental severance in integrated industries.

8 ABC Vending Corp and Dee-Lngh Beverages, Inc, 107 NLRB No 199

2J 0. Rhude and Gilbert Corp , 106 NLRB 536

% Joseph E Seagrom & Sons, Inc, 101 NLRB 101; Eighteenth Annual Report, p 21.
See also Lownsbury Chevrolet Co, 101 NLRB 1752

31 Sovereign Products, Inc , and Ralston & Riley Co, 107 NLRB No 101

32 Penmansula Auto Dealers Association of the Califormea Association of Employers, 107
NLRB No. 22

3 Retail Employee Relations Commission, 107 NLRB No 97

% American Potash & Chemical Corporation, 107 NLRB No. 290. Partial dissents from
the views expressed by Chairman Farmer and Member Rodgers were recorded by Members
Murdock and Peterson
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(1) True Craft Units

The American Potash decision announced that—

. a craft group will be appropriate for severance purposes in cases where a
true craft group is sought and where, in addition, the union seeking to represent
it is one which traditionally represents that craft.

In the view of the Board’s majority, the congressional intent requires
that once the prerequisites for separate representation are present—
viz, true craft status of the group and traditional craft experience
of the proposed representative—the Board must afford the group an
opportunity to decide the issue of separate representation for itself.
This rule applies also in highly integrated industries.*® The majority
opinion said:

. it is not the province of this Board to dictate the course and pattern of
labor organization in our vast industrial complex. If millions of employees
today feel that their interests are better served by craft unionism, it is not for
us to say that they can only be represented on an industrial basis or for that
matter that they must bargain on striet craft lines. . . . Whatever may be lost
in maximum industrial efficiency, and experience has not shown that this loss
is measurably greater than that which flowed from the rigid doctrine of
Ameriwcan Can,”® is more than compensated for by the gain in industrial democ-
racy and the freedom of employees to choose their own unions and their own
form of collective bargaining.¥

The majority made it clear, however, that the requirement of true
craft status for severance purposes will be strictly followed.
As to the scope of craft units, the majority announced that—

. all craftsmen of the same type 1n any plant, except those in traditional
departmental units,”™ must be included in the unit. By like token, employees
who may work in association with the craft but not in the direct line of pro-
gression in the craft will be excluded. All the craftsmen included in the unit
must be . .. primarily engaged in the performance of tasks requiring the exercise
of their craft skills.

Defining a “true craft unit” as “a distinct and homogeneous group
of skilled journeymen craftsmen, working as such, together with their
apprentices and/or helpers,” the Board noted that—

To be a “journeyman craftsman,” an individual must have a kind and degree
of skill which is normally acquired only by undergoing a substantial period of

% See subsection ¢ of this section

%13 NLRB 1252

87 Member Peterson 1m his dissent expressed the view that, in exercising its statutory
discretion in the matter of craft representation, the Board should not automatically direct
an election whenever a craft union seeks to sever a craft group from an established indus-
trial unit, but should continue to approve severance in a given case only after giving weight
to ‘‘the history of bargaming in the plant or of the employer or industry, the employer’s
organization, management, operation and unit contentions; and the participation in and
benefits obtained from the historical pattern of bargaining by the group sought to be
severed "

38 Member Murdock, concurring and dissenting in part, believes that the Board should
adhere to the Westinghouse Electric Corp. rule (101 NLRB 441) under which precedence
was accorded representation on a craft basis over representation on a departmental basis
so as to require the inclusion in a craft unit of all craftsmen in the plant of the same type.
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apprenticeship or comparable training. An excellent rule-of-thumb test of a
worker’s journeyman standing is the number of years’ apprenticeship he has
served—the generally accepted standards of which vary from craft to craft.
We will, however, recognize an experience equivalent where it is clearly demon-
strated to exist. [Footnotes omitted.]

In a later case, the Board had occasion to point out that the Ameri-
can Potash standards and requirements as to craft skills apply not
only when a craft unit is sought to be severed from an established
broader unit, but also when a craft unit is requested without prior
bargaining history.®

The new rules were applied in a number of cases during the year.
Where severance was granted, the Board excluded employees who
neither performed craft tasks nor were in the direct line of progression
within the craft,®® In some instances, severance was denied because a
part of the employees in the group were not true craft employees.”
Severance was denied in several cases because the petitioner had not
traditionally represented the craft categories it sought.*? In one of
these cases,® a majority of the Board # also held that the petitioner,
which formerly had represented a plantwide unit, could not represent
1 of the 8 proposed separate units because the petitioner’s representa-
tive interest was “mainly concerned with a desire to reestablish itself
as the plant’s overall bargaining representative, rather than as a craft

representative.”
(2) Departmental Units

The American Potash decision treats as likewise severable groups
of employees who, “though lacking the hallmark of craft skill,” are
“identified with traditional trades or occupations distinet from that of
other employees and who have common special interest in collective
bargaining for that reason.” In order to grant separate representa-
tion to such groups on a departmental basis strict proof is required—

(1) that the departmental group is functionally distinet and separate and (2)
that the petitioner is a union which has traditionally devoted itself to serving
the special interest of the employees in question.

The Board points out, however, that in recognizing the claims to sepa-
rate representation of groups “which have by tradition and practice

3 Reynolds Metals Compeny, 108 NLRB No. 120. Applying the new rules to the facts
of the case, craft severance was granted to a unit of electricians, and departmental sever-
ance was accorded to a powerhouse unit. A skilled eleectrician located in the power divi-
sion was placed in the powerhouse voting group, rather than in the electricians voting
group. Severance was denied certain other employee groups who neither exercised erafi
skills nor comprised a functionally distinct and coherent group

40 Western Electric Co. Inc., 108 NLRB No., 86; Mendon Co., R. B, M, Div., 108 NLRD
No. 68; Marine Iron £ Shipbuilding Co., 108 NLRB No. 40.

4 See, e. g., Clayton & Lambert Mfg. Co., 108 NLRB No. 64; F. L. Jacobs Co., 108
NLRB No. 85 ; Magic Chef, Inc., 108 NLRB No. 69.

43 See Forstmann Woolen Co., 108 NLRB No. 211 ; Mills Industries, Inc, 108 NLRB No
49 ; see also Southbridge Finishing Co., 108 NLRB No. 13 Cf. North American Aviation,
Inc, 108 NLRB No. 119,

13 Mills Industries, Inc., see preceding footnote.

4 Member Rodgers dissenting,
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acquired craftlike characteristics,” it will not al]é( departmental
severance for the purpose of establishing units based on extent of
organization or for fragmentizing plantwide units where craft
severance requirements were lacking.

While departmental severance was granted in several subsequent
cases,® a majority of the Board denied separate representation to
truckdrivers in two instances on the ground that they did not con-
stitute a “functionally distinct departmental group” under the Ameri-
can Potash test. The majority noted that the drivers here were inter-
changed with production and maintenance employees, either on a
permanent or temporary basis, and that many of them were not hired
as drivers.*

In one case, severance of a multicraft maintenance department was
denied, on either a craft or departmental basis, because the petitioner
was not a union which traditionally represents crafts or departments
such as the one sought.*” The Board here also held that one produc-
tion department cannot constitute a “department unit” within the
meaning of the Potash rule.

(3) Craft Units 1n Integrated Industries

Upon reexamining the National Tube doctrine *® and its limitations
on craft and departmental severance in industries where production
processes are highly integrated, the Board reached the conclusion that
separate representation should not be denied merely because of the
nature of the industry in which the employees concerned are em-
ployed. The Board, henceforth, will therefore not extend the practice
of denying severance on the ground of the degree of integration of an
industry’s production processes. On the other hand, the Board an-
nounced that, in order to preserve firmly established bargaining pat-
terns, it will not entertain petitions for craft or departmental sev-
erance in industries to which the Board has already applied National
Tubes?

c. Employees’ Wishes in Unit Determinations

In appropriate situations, the Board has continued Lo postpone its
ultimate unit determination until it ascertains the employees’ wishes

4 John Deere Planter Works of Deere & Co., 107 NLRB No. 306 (toolroom department).;
Industrial Rayon Corp., 107 NLRB No. 304 (powerhouse) ; The Schaible Co, 108 NLRB
No. 4 (foundry); A. P. Controls Corp., 108 NLRB No 92 (toolroom and model shop).

4 Richmond Engineering Co., 108 NLRB No. 235 ; American Can Co., 108 NLRB No. 234.
Chairman Farmer, dissenting in both cases, expressed the view that the majority’s inter-
pretation of American Potash had the effect of eliminating truckdrivers’ units entirely.

47 Southbridge Finishing Co., 108 NLRB No. 13

48 See National Tube Co., 76 NLRB 1199.

49 In addition to the basic steel industry, the integration doctrine had been applied to the
aluminum industry (Permanente Metals Co, 89 NLRB 804) ; lumber industry (Weyer-
hauser Timber Company, 87 NLRB 1076) , and wet milling industry (Cotn Products Refin-
g Company, 80 NLRB 362).
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in a self-determination election.®® Such elections ordinarily are held
(1) where different units proposed by competing unions are equally
appropriate and the unit ultimately to be adopted depends on which
union the different employee groups select; (2) when it is proposed
that a group of employees, whether or not heretofore represented, be
merged in or added to a larger unit which the Board has found
appropriate.

Situations of the first type arise frequently in the case of com-
peting requests for the representation of a craft or departmental group
as a separate unit or as part of a larger unit.® Similarly, a self-
determination election will be directed where the overall unit pro-
posed by the petitioner includes departmental groups with a separate
bargaining history.

In cases of the second type, the Board has adhered to the Great
Lakes Pipe Line principle  and has directed self-determination elec-
tions among the group to be merged or added regardless of whether
it constituted a separate appropriate unit.

In one case,® the Board reaffirmed the rule that, where the repre-
sentative of an existing production and maintenance unit requests a
separate unit of a group of unrepresented maintenance employees,
and where the Board finds that the group more properly should be
added to the existing unit, the wishes of the employees in the group
will be ascertained in a self-determination election.’

(1) Change in Rule on Self-Determination for Fringe Employees

In cases where an incumbent union proposed to add to the estab-
lished bargaining unit an unrepresented fringe group and petitioned
for an election in the enlarged unit, the Waterous C'0.57 rule, adopted
in 1950, precluded self-determination elections in which the fringe
group could express its wishes as to inclusion in the bargaining unit
or continued nonrepresentation. During fiscal 1954, the Board re-
examined the merits of that rule and the predecessor Peterson
Lytle *® principle which had accorded self-determination to previously
unrepresented fringe groups.® A majority of the Board ® concluded

% Self-determination elections as to the inclusion of professional employees 1n units with
nonprofessionals are mandatory under section 9 (b) (1) of the act

51 See the cases discussed under section 2, above.

8 See Phallips Petroleum Co., 107 NLRB No. 266, Member Murdock dissenting

5 See e g, Western Electric Co., Inc, 108 NLRB No. 86 ; Wisconsin Electric Power (o,
107 NLRB, No. 262, The Item Co, 108 NLRB No 177, Member Peterson dissenting from
the denial of an election in one group which the majorty believed could properly form a
part of the overall umt sought by the petitioner

8 Great Lakes Pipe Line Co , 92 NLRB 583 (1950)

5 United States Gypsum Company, 107 NLRB No. 39.

5 The Board cited Kwstein Leather Co., Inc., 100 NLRB 1469

5? Waterous Co, 92 NLRB 76, Chairman Herzog and Member Reynolds dissentmg

5 Peterson & Lytle, 60 NLRB 1070 (1945)

% The Zia Company, 108 NLRB No 140, amended July 22, 1954, in respects not matenal
to this discussion

@ Member Murdock dissenting
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that the earlier rule is the best policy. The Waterous doctrine was
overruled and the Peterson & Lytle rule was reinstated. In the ma-
jority’s opinion, adherence to the rule

will . . . tend to insure that the wishes of small groups of employees no longer
will be thwarted by the numerical superiority of employee-members of an ex-
isting historical unit from which the former have been excluded.

The majority further pointed out that this rule safeguards the right
of such a group to determine for themselves whether or not they are
to become part of the bargaining umt and thus gives effect to the
statutory policy which affords employees the right “to bargain col-
lectively” or “to refrain from such action.” Nor, according to the
majority, did the inappropriateness as a separate bargaining unit
of the fringe group justify refusal to it of the privilege of self-
expression in the matter of continued nonrepresentation. The ma-
jority pointed out that it had been the Board’s policy to accord self-
determination elections to historical groups to express their desire to
continue bargaining regardless of their appropriateness as a unit,
and that similar groups should not be treated differently where the
issue is continued nonrepresentation.

(2) Change in Method of Tallying Ballots in Self-Determination Election

In the American Potash case,™ the Board recognized that the cur-
rent method of tallying votes cast in self-determination (or “Globe”
type) elections, such as the one directed in the case, may not reflect
the true wishes of certain voting groups. It was found, as pointed
out by Members Murdock and Peterson in their dissent in Pacific
Intermountain,” that a system of pooling votes must be used where
voting groups, established for the purpose of ascertaining their wishes
as to representation in separate units or their inclusion in a more
comprehensive unit, indicate their preference for the larger unit in
which a concurrent election is held.®® Expressly adopting the earlier
recommendations of Members Murdock and Petersonf the Board
ruled that in the case of such a vote the ballots cast by the group must
be pooled with the votes cast in the larger unit and are to be tallied in
the following manner :

the votes for the union seeking the separate unit shall be counted as valid votes,
but neither for nor against any union seeking to represent the more compre-
hensive unit; all other votes are to be accorded their face value, whether for
representation in a union seeking the comprehensive group or for no union.®

61 See pp 3841

@ Pacific Intermountawm Ezpress Co , 105 NLRB 480.

% Where the voting group selects the union seeking to represent it separately, the em-
ployees in the group will, as heretofore, be taken to have indicated their desire to constitute
a separate bargaining unit.

¢ The 1dentical pooling method had been applied in the earlier Wisconsin Electiic Power
Co. case, 107 NLRB No. 262,

% For an illustration of this method of pooling and tallying votes see the dissent in the
Pacific Intermountain case,
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The labor organization which receives a majority of the pooled votes
will then be certified as the representative of the comprehensive unit.

In one case,”® where a craft group was sought to be represented
separately by 1 union, and as part of a production and maintenance
unit by 2 competing unions and the craft union was also on the ballot
in the production and maintenance unit, the Board directed that if
the craft employees should not vote for the craft union, their votes
would be pooled with those of the production and maintenance group,
and accorded their face value in determining the craft union’s stand-
ing in the larger unit.

d. Multiemployer Units

The criteria on which the appropriateness of a multiemployer unit
depends were summarized by the Board during fiscal 1954 in the
following terms: &

Under Board law, it is not a prerequisite for the establishment of an association-
wide or multiemployer unit that there be evidence of an employer association
with formal organizational structure, or that the members delegate to the asso-
ciation final authority to bind them, or that the association- membership be
nonfluctuating. The settled criterion for the inclusion of an employer in a
multiemployer bargaining unit is whether the employer unequivocally intends
to be bound in collective bargaining by group, rather than individual, action.
Thus, participation by an employer in group bargaining provides such evidence
of the employer’s intention. But whatever an employer’s previous bargaining
policy or practice may have been, there is no question as to the principle that
the employer may properly withdraw from an existing multiemployer unit,
provided it clearly evinces at an appropriate time its intention of pursuing an
individual course in bargaining. [Footnotes omitted.] *

Thus, where it was found that an employer’s participation in areawide
bargaining indicated its intent to be part of the multiemployer bar-
gaining pattern, the request for a single-employer unit was denied.®
While the employer here had not, until recently, formally participated
in association joint bargaining, it had been customarily used by the
area unions to initiate bargaining for the industry. The employer
in turn considered its contracts as interim agreements to be modified
and amended to conform to the subsequent industrywide agreements.
More recently, the employer participated in group negotiations,
signed the resulting industry agreement, and at the hearing stated its
position that it was part of the multiemployer group. But, in another
case, it was held that the mere adoption by the 2 employers for at
least 8 years of the terms of multiemployer contracts was held in-
sufficient to warrant their inclusion in the multiemployer unit.®® The
employers involved had never participated in joint negotiations or
authorized anyone to conduct negotiations for them on a group bass.

@ Mendon Company, R B M. Division, 108 NLRB No. 68, as amended 108 NLRB No 110.

87 York Transfer & Storage Co., 107 NLRB No. 47.

88 Martinolich Shipbuilding Co., 108 NLRB No. 45.
o West End Brewing Co., 107 NLRB No 310.
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Single-employer units were held inappropriate where the employers
involved had participated in joint negotiations for «@t least 11 months
and had recently reaffirmed their unqualified desire to continue to
bargain on a multiemployer basis.”

Conversely, the Board has declined to include in a multiemployer
unit employers who had clearly manifested their intention to abandon
their former participation in group action and to pursue a course of
individual action with respect to their labor relations. In one case,
single-employer units of warehouse and production employees, who
had been represented in a multiemployer unit for 15 years, were ap-
proved.™ The employers involved, the Board found, had evidenced
an unequivocal intention o abandon bargaining through the associa-
tion of which they had been members. Tach of them had submitted
to the association its resignation from membership, and had made
clear at the hearing that it had no connection with the association
whatever. In an earlier case, involving the same association, to which
the employers in this case were parties,” the Board had denied re-
quests for separate units because the employer-inembers there had not
been shown to have effectively resigned from the group. The em-
ployers there had merely attempted to resign {rom the bargaining
unit while retaining their association membership.

In addition to being unequivocal, an employer’s announcement, of
intent to abandon group bargaining must be timely. The Board
continues to adhere to the principle that a withdrawal which occurs
after the expiration of the most recent contract is timely.™

In two cases during the past fiscal year, the Doard reaffirmed the
rule that, where an employer has evinced an unequivocal intention to
abandon group bargaining and to pursue instead individual bargain-
ing, the employer’s expressed desire will be given effect without re-
gard to his reason for so doing.™

.

e. Employees in Separate Units

A number of cases during fiscal 1954 presented questions regarding
the establishment of separate units of plant guards, which is required
under section 9 (b) (3) ; and the proper unit placement of professional
employees under section 9 (b) (1), and of clerical employees in the
light of previous Board policy,

 Acryvin Corporation of America, 107 NLRB No 178, Mgtor Caryo, Inc, 108§ NLRD
No. 98.

71 Rerd Murdock Co., 107 NLRB No. §3.

72 Blue Ribbon Products Co., Inc., 106 NLRB 562.

73 20th Century Press, 107 NLRB No. 84.

% Bearing & Rum Supply Co., 107 NLRB No. 34; and Moscow Idaho Seed Co., 10T NLRB
No. 35. Member Murdock agrees with the principle, but dissented in both cases on the
ground that no unequivocal 1mmtent to abandon group bargaining was shown.



46 Nineteenth Annual Report of the National Labor Relations Board
(1) Plant Guards

Section 9 (b) (3) defines a guard as “any individual employed . . .
to enforce against employees or other persons rules to protect property
of the employer or to protect the safety of persons on the employer’s
premises.” The section directs that guards may be represented only
in separate units by a union which does not admit, and is not directly
or indirectly affiliated with a union which admits, employees other
than guards.

Generally, an employee is held to be a guard if he is primarily
engaged in such duties as patrolling the plant, checking for fires or
theft, enforcing plant rules, and performing gate duty for the purpose
of identifying persons entering the plant and checking whether em-
ployees leaving the plant take away plant property.”™ Safety de-
partment employees who merely check for fire hazards and check
other employees concerning the wearing of safety equipment have
been held not to have guard status.™

The question whether employees of an organization which furnishes
protective services to its customers are guards within the meaning of
section 9 (b) (3) was reexamined during the past year in the Armored
Motor Service case.”™ Overruling earlier decisions to the contrary,™
the Board concluded that the statutory language does not require it
o give controlling effect to the fact that the property protected by the
employees in question belongs to their employer’s customers rather
than their own employer. Thus the Board said:

We do not believe that Congress intended to limit the prohibition of section
9 (b) (3) to plant guards. The statutory language contains no such restriction,
and we see no basis for giving it so narrow a construction. The danger of
divided loyalty which Congress sought to eliminate may not be quite so far
reaching in the case of armored-car guards, but it is, nevertheless, present. A
conflict of loyalty could arise, for example, if the guards should be called upon
to deliver money or valuables to one of their customers whose employees were
represented by the same union as repxesented the armored-car guards and the

employees of the customer were on strike and picketing the premises of the
customer.

Observing that its views were in accord with those of the Third Circuit
Court of Appeals in V. L. R. B. v. American District Telegraph Com-
pany, 205 F. 2d 86 (setting aside 100 NLRB 155), the Board accorded
guard status to employees who spent 75 percent of their time on the
employer’s armored trucks, transporting and protecting money and
valuables belonging to the employer’s customers, and who spent the
remainder of their time putting money in pay envelopes on their

7 See, e. g, Nash-Kelvinator Corporation, 107 NLRB No. 137

78 Nash-Kelvinator Corporation, see preceding footnote,

77 Armored Motor Service Co., Inc., 106 NLRB 1139.
™ Brink’s Inc, 77T NLRB 1182, and American Di8trict Telegraph Co, 89 NLRB 1228
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employer’s premises, or standing guard on the premises of customers
while pay envelopes were distributed.

The Board, during fiscal 1954, also reconsidered the status of part-
time guards in a case where the employer’s watchmen during 75 per-
cent of their time performed regular maintenance work in the plant.™
While heretofore gnard status was made to depend on the performance
of recognized guard duties during at least 50 percent of his time,
the Board in the Walterboro case rejected this test. The Board here
stated :

An employee who spends only part of his tune as a watchman will, of course,
be in a position where the conflict between his loyalty to fellow union members
and to his employer will exist only part of the time. But the policy considera-
tions which prompted the special treatment of “guards” ave as applicable to
part-time as to full-time guards. It is the nature of the duties of guards and
not the percentage of time which they spend in such duties which is and should
be controlling.
Following the Walterboro case, the Board treated as guards employees
who, in addition to their primary duties, perform guard duties regu-
larly on weekends when the plant is not in operation, and an em-
ployee who substitutes for them in their absence 2 or 3 times a year.s*
The question of a union’s capacity under section 9 (b) (8) to repre-
sent a guard unit arose in a case where the certified representative
of a guard unit was subsequently found to have been assisted in its
organization by a nonguard union to an extent which resulted in the
“indirect” affiliation of the two unions.®*> The Board revoked the
union’s certificate upon finding that the nonguard union had warned
the employer that the use of supervisors during a pending layoff would
be reported to it by the guards, and that the guard union, after de-
manding recognition, had held a meeting at the headquarters of the
nonguard union with at least one of the nonguard union’s officials
in attendance. However, when it appeared in a subsequent proceed-
ing ® that the guard union’s charter had been revoked by its inter-
national, another local of the international which had received no
outside assistance m organizing the same group of guards was held
entitled to represent them.

(2) Professional Employees

-

The act, in section 9 (b) (1), also gives special consideration to
professional employees who may not be included in a unit with non-

“ Walterboiro Ufg Corp, 106 NLRB 1383,

80 See Seventeenth Annnal Report, p 77

81 Textron Inc, 107 NLRB No 89; American Lawn Mower Co, 108 NLRB No 215.

8 Mack Manufacturing Corporation, 107 NLRB No. 59 The question of the union’s
representative capacity was raised 1n defense to a complaint that the employer of the
‘guards had unlawfully refused to bargain with their representative.

8 Mack Manufacturing Company, 108 NLRB No. 157.
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professionals unless they vote in favor of such inclusion.® The term
“professional employee” is defined in section 2 (12) of the act.

In the cases in which the unit treatment of certain employees de-
pended upon their status under section 2 (12), the Board during the
past year held that the following categories were professionals:
Pharmacists; ® registered nurses; * chemists, " inspection, field, and
industrial engineering; % engineers primarily engaged in developing
and improving equipment; ® and technical assistants engaged in test-
ing equipment for the purpose of recommending changes.®® The
Board declined to recognize the asserted professional status of
certain estimators and instrnmentmen,” and of an employee who
trimmed windows and laid out newspaper advertisements.*

(3) Sales and Clerical Employees

In several cases during fiscal 1954, the Board was confronted with
varying contentions regarding the unit placement of salesmen and
office clericals ® in automotive sales and service establishments. Upon
repeated consideration of the question whether sales and office per-
sonnel should be included in a single unit with service employees,
the Board announced the policy that, in the absence of a contrary
agreement of the parties, sales and office employees will be excluded
from service department units.* Noting the dissimilarity of the
duties of salesmen and office clericals from those of service employees,
the Board spemﬁcally overruled its earlier decisions in which it had
accorded controlling weight to the size of the establishment in deter-
mining whether the relationship among the two groups of employees
was so close as to justify a single unit.*

f. Persons Excluded From Unit by Statute

The statutory exclusion of agricultural laborers and independent
contractors from the definition of the term “employee” in section 2 (3)
of the act % received particular attention during fiscal 1954.

8 Qee Westinghouse Electric Corporation, 107 NLRB No

8 Crown Drug Company, 108 NLRB No. 142,

88 Consolidated Vultee Aircraft Corporation, 108 NLRB No. 95.

87 Jeattle Qas Company, 108 NLRB No. 174 ; Ohio Ferro Alloys Corporation, 107 NLRB
No. 119,

8 Standard 0il Company, 107 NLRB No. 311.

89 Southern Radio and Television Equipment Company, Telcmswn Station WTVJ, 107
NLRB No 67

9 Southern California Bdison Co., 107 NLRB No 184

oL f7. I Dupont de Nemours and Company, Inc., 107 NLRB No. 135.

02 T'he IMair Department Store, 107 NLRB No. 309.

93 Ag to the Board's continued policy to differentiate between office clerical and plant
clerical employees, and not to include both types of clericals in the same unit, see General
Electric Company (River Works), 107 NLRB No. 21.

% F. L. Babb, Babb Motors, 108 NLRB No. 154,

® Bogalusa Motors, Inc., 107 NLRB No. 30 ; Tom Zweifel, Inc., 108 NLRB No. 20.

% Section 2 (3) also excludes supervisors, individuals employed by a parent or spouse,
domestic servants, and individuals subject to the Railway Labor Act.
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(1) Agricultural Laborers

The determination whether an employee is an “agricultural laborer”
must be made in accordance with the definition of the term in section
3 (f) of the Fair Labor Standards Act of 1938, as required by con-
tinuing riders to the acts of Congress annually appropriating funds
for the Board.

During the past year the Board had to determine whether, under
this definition, the term “agricultural laborer” applied to truckdrivers
who spent two-thirds of their time hauling fruit directly from an
employer’s groves to his processing plant approximately 3 miles away,
and who, during the remainder of their time, hauled fruit from the
grove to the roadside.”” Holding that the drivers were engaged in
“agricultural” work, both when driving “flats” from the groves to
the roadside and when driving directly from the groves to the plant,
the Board said:

In arriving at this conclusion, we note that in hauling directly from the
groves to the plant, never at a distance of more than 2 or 3 miles from the
groves, the “flat drivers” spend a substantial part of their time on the farm
property. We also note that the operation is conducted by, and for the benefit
of, the Employer who admittedly is engaged in a farming operation. Under
the circumstances, particularly in view of the proximity of the groves to the
processing plant, we are of the opinion that the driving of the “flats” with
fruit from the groves to the plant 18 directly related to the marketing of such
fruit by the grower thereof. Such operation is therefore, “a practice performed
by a farmer ... as an incident to or in conjunection with, such farming
operations,” ®

The Board thus deviated from the earlier practice under which
grove-to-plant hauling had been customarily held to be a nonagricul-
tural operation.®

Moreover, the Board held that even if grove-to-plant driving be
deemed nonagricultural work, the drivers here must nevertheless be
excluded from the bargaining unit because they spend at least one-
third of their time in the completely agricultural function of grove-to-
road hauling. The Board noted that the policy which prompted the
treatment of part-time guards as guards for unit placement purposes*
is equally applicable in determining whether employees belong to a
category that is excluded from the coverage of the act, such as “agri-
cultural laborers.”

Packingshed workers of fruit and produce growers who operate the
sheds as part of a “single, indivisible enterprise of growing [agri-
cultural products] and preparing them for market” have been held
" “agricultural laborers,” 2 even though the employer may also pack a
o Clinton Foods, Inc., 108 NLRB No. 16.

% Quoting section 3 of the Fair Labor Standards Act
% See L. Maxzcy, Inc, 78 NLRB 525

1 Walterboro Mfg. Corp., 106 NLRB 1383, discussed at p 47.
2 See K. Malofy & Son, 107 NLRB No. 201,
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small amount of produce grown by others® Conversely, where pack-
ingshed operations constitute a separate commercial enterprise, the
shed workers are not considered “agricultural laborers.” Thus, the
Board held that, under established principles, the statutory exemption
did not apply to the employees in a turkey rancher’s separate and
bighly industrialized processing plant.* The Board held it immaterial
that some of the processing plant employees are employed on the em-
ployer’s turkey ranches when the plant is not in operation.

One case involved the status of meat packing company employees
engaged in feeding and fattening sheep for 40 to 90 days before deliv-
ery to the employer’s slaughterhouse, 1 block away from the feed lot.
The Board noted that under the applicable Fair Labor Standards Act
provisions the “raising of livestock” per se constitutes “agriculture,”
and that the feeding, fattening, and care of cattle 80 to 100 days on far
removed feed lots had previously been regarded as “raising livestock.” ¢
Having been advised that the Department of Labor considered the
respective feeding periods for sheep and cattle comparable, the Board
dismissed the petition for the representation of the feed lot employees
in this case.

(2) Independent Contractors

In determining whether a person who performs work for another

person is the latter’s “employee” or an independent contractor, and
therefore excluded from any bargaining unit by section 2 (3) of the
act, the Board relies primarily on the “right of control” test. The
Board, during the past year, again pointed out that:
Under this test, an employer-employee relationship exists where the person for
whom the services are performed reserves the right to control not only the end
to be achieved, but also the manner and means to be used in reaching such end.
The resolution of this question depends on the facts of each case, and no one
factor is determinative.”

Deciding that the industrial debit agents of an insurance company
in this case were “employees” rather than independent contractors, the
Board took into consideration the following factors: New agents were
instructed by supervisors as to methods of approach. The company
had the right to inspect the agent’s debit books at any time. The com-
pany insured the regular servicing of debits by conditioning the pay-
ment of any bonus on the status of the agent’s account, and kept a
check on the agent’s activities by requiring weekly reports and by in-
vestigating complaints. These circumstances, according to the Board,
showed that the company reserved to itself the right to control the
manner and means by which the agents performed their services as

3 See L Bianchr & Son, 107 NLRB No 161.

4 See Nephs Processing Plant, Inc., 107 NLRB No. 140.

s Armour £ Co, 108 NLRB No 28

¢ See Swift & Company, 104 NLRB 922,
T Umited Insurance Co, 108 NLRB No 115.
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well as the end tobe achieved. That the company did not exercise that
right to the fullest extent possible and the agents were left consider-
able latitude in the performance of their duties was held not con-
trolling.® The Board also held that an employer-employee relation-
ship here was further indicated by the company’s unilateral
determination of the agent’s compensation and its right to terminate
the relationship at will; the servicing of debits during an agent’s sick-
ness or vacation; the provisions for fringe benefits; and the with-
holding tax and social-security tax payments for debit agents.

The status of owner-drivers of trucks who provide hauling services
for freight transportation companies was again before the Board
during fiscal 1954 in one case.” The decision turned on whether the
facts brought it within the rule of the Nu-Car Carriers ™ case, or that
of the Greyvan™ and Oklahoma Trailer* cases. The Board held
that the owner-drivers here were independent contractors in that
their situation paralleled more closely that of the drivers in the Grey-
van and Oklahoma cases than that of the Nu-Car Carriers drivers.
The Board considered it particularly significant that, unlike in Nu-Car
Carriers, the drivers here owned their vehicles when they started to
work for the freight line. Moreover, as in Greyvan and Oklahoma,
the drivers’ relationship to the freight line was characterized by the
former’s responsibility for license fees and taxes, for labor costs inci-
dental to the loading or unloading of freight, and for the maintenance
and repair of equipment. The Board further noted that no deduc-
tions were made from the drivers’ pay for social security, workmen’s
compensation, and tax purposes, and that the drivers did not partici-
pate in fringe benefits received by the company’s employees.

In another case,® the status of drivers who operated trucks of a
transportation company under conditional sales agreements had to
be determined in order to establish whether “substitute” drivers were
employees of the transportation company or of the “conditional sales”
drivers. Upon reexamining the earlier decision™ in the light of
further evidence, the Board found that under their sales agreements
the drivers not only were required to furnish acceptable “substitute”
drivers whenever required for the operation of their trucks for more
than 12 hours per day, but also that in relation to substitutes the drivers
“are vested with and exercise, either jointly with the company of

3 The Board here cites N L. R B, v. Phoenie Mutual Life Insurance Co, 167 F 24 983
(C A.T), cert. denied 335 U. S. 845

) ® Malone Freiyht Lines, Inc, 106 NLRB 1107, affirmed on reconsideration 107 NLRB
N)W ;VI.GL R. B v. Nu-Car Cariiers, Inc, 189 T, 2d 756 (C A. 3), enforcing 88 NLRB 175,
cert. denied 342 U. 8. 919.

1 Greyvan Lines, Inc, v. Harrison, 156 F 2a4 412 (C. A 7), affirmed sub nomine United
States v. Silk, etc., 331 U. S 704 '

12 Oklahoma Trarler Convoy, Inc., 99 NLRB 1019.

13 Eldon Maller, Inc, 107 NLRB No. 117, 1eversing 103 NLRB 1627,
1 Eldon Miller, Inc., 103 NLRB 1627,
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independently thereof, the kind of power exercised by ‘employers,’
rather than by ordinary ‘employees.’” In view of this employing
power and other indicia of “independent contractor” status noted in
the original decision, the Board held the intent expressed by the parties
m the lease agreements to create an independent contractor relation-
ship must be given determinative weight. The “substitute” drivers
were thus held to be employees of the “conditional sales” drivers and as
such not properly part of a unit of the company’s employees.s

In a similar situation, the Board found that licensed labor con-
tractors engaged in the operation of packingsheds under contracts
with fruit and vegetable growers were independent contractors and
that packingshed employees were the employees of the packingshed
operators rather than of the growers.’s

g. Persons Excluded as a Matter of Policy

The question whether the policies of the act require exclusion from
bargaining units of persons who technically are “employees” under
section 2 (8) confronted the Board in the case of managerial and
confidential cmployees, relatives of management,”” and foreign
nationals. .

(1) Confidential and- Managerial Employees

The Board has continued to exclude from bargaining units em-
ployees whom it considers as having confidential status because they
handle or have access to information regarding the employer’s labor
relations policies. Among the employees excluded on this ground
were : Secretaries to officials, such as department heads, managers, and
personnel directors, who participate in the formulation or effectuation
of labor policies,’ interviewers who exercise authority i the hiring
process and lecturers who have occasion to express company policies,
including labor relations policies, in connection with their programs
for the indoctrination of employees and the training of supervisors; *
and a bookkeeper and a payroll clerk who were constantly informed of

15 Rather than to exclude the independent contractor drivers and their substitutes from
the umt previously found, the Board dismmssed the petition because the execlusion would
have resulted in a substantially different and smaller unit than the one requested in the
petition.

15 D. W. Ferguson Co., 107 NLRD No. 188 ; Berna:d IHHamner, et al., 107 NLRB No 187,
John McCormack Co, et al.,, 107 NLRB No. 183. Compare K. Malofy £ Son, et al., 107
NLRB No 201, where packingshed employces were found employees of the grower, since
the grower possessed and exercised the power of discharge and effectively recommended
the emplognent of a number of tarm laborers for packing woik. The employees were
excluded, however, as agricultural laboreis

17 Other than individuals employed by their parent or spouse, which are specifically
excluded in section 2 (3)

18 Peter Kiewit Sons’ Co., 106 NLRI 194; Minneapolis-Honeywell Regulator Co, 107
NLRB No 247, Iljer Co.,, 108 NLRD No 201, American Lithofold Corp, 107 NLRB No.
224,

1 Peter Kiewit Sons’ Co., 106 NLRB 194,
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anticipated changes in pay as the result of bargaining negotiations.”

However, merely incidental, sporadic, or infrequent access to confi-
dential labor matters has been held insufficient to justify the employee’s
exclusion from the unit.** The Board also reaffirmed the view that
access to financial and business data does not render a person a
confidential employee for unit purposes.?

In several instances, the Board found that employees performed
functions of a managerial character which required their exclusion
from the bargaining unit. Among these were, in one case,” purchas-
ing agents who in the regular course of their work could effectively
pledge the employer’s credit, and a production, planning, and layout
man * whose decisions regularly affect costs and, therefore, profits, and
who also may determine the employees to be retained during slack
periods. In another case,® the Board excluded an employee who pre-
pared the confidential salary payroll and other payrolls for particular
employee categories, and an assistant export department head author-
ized to exercise great latitude in fixing certain selling prices. On the
other hand, in the same case, the Board found no managerial justifica-
tion for the exclusion of employees who had limited responsibility and
discretion in arranging for the order of shipments, in quoting prices
and discounts, and employees who prepared hourly payrolls or com-
piled data on manufacturing costs. In another case,® manufacturing
engineers were excluded from the unit as managerial employees.

(2) Relatives of Management

During fiscal 1954, the Board reviewed the prior policy of excluding
from bargaining units certain near relatives of management repre-
sentatives on the ground that they lacked a sufficient community of
interest with other employees in the unit.*” A majority of the
Board *® felt that the Board’s exclusionary rule was too rigid zmd
expressed its view that
the mere coincidence of a family relationship between an employee and his
employer does not negate the mutuality of employment interest which an indi-
vidual shares with fellow employees, absent 'evidence that because of such

relationship he enjoys a special status which allies his interests with those of
management, \

Finding that there was no showing of a special status in the case before
it, the majority declined to exclude from the unlt of production and

2 American Lithofold Corp , 107 NLRB No. 224,

2 Minneapolis-Honeywell Regulator Co., 107 NLRB No 247; Eljer Co., 108 NLRB No.
201 ; American Lithofold Corp, 107 NLRB No. 224.

22 American Lithofold Corp., 107 NLRB No. 224,

2 American Lithofold Corp., 107 NLRB No. 224,

2¢ Member Murdock dissented from his exclusion.

# BEljer Co., 108 NLRB No. 201.

2;’ Westinghouge Electric Corporation, 107 NLRB No. 7.

21 International Metal Products Co, 107 NLRB No. 23.

2 Member Murdock dissenting.

322786—55




54 Nineteenth Annual Report’of the National Labor Relations Board

maintenance employees the following relatives of the employer-
partners: The brother, brother-in-law, nephews, nephews by marriage,
and a niece by marriage. Similar requests for the exclusion of
management relatives were denied in a number of later cases where
the requisitesspecial status of the individuals involved was found
lacking.® In one case,® however, the Board excluded from a unit
the nephew of the employing corporation’s general manager and
treasurer. In view of the nephew’s apparent authority to settle
grievances and to discuss requests for wage increases, the Board con-
cluded that the nephew enjoyed “a special status which allies his
interests with those of management” so as to require his exclusion.
On the other hand, the son of the corporation’s president was included
in the unit because there was no showmg that the corpor a,tlon was
owned by its president.
(3) Foreign Nationals

In one case during fiscal 1954, the Board was called upon to deter-
mine the status of Mexican and British West Indies, nationals who
were recruited and imported into the United States for agricultural
work on a temporary basis in accordance with procedures estabhshed
by the governments of the United States,. Mexico, and the British
West Indies.®* These foreign nationals are required to execute indi-
vidual standard work contracts with the employer. The Mexican
work contracts are executed under governmental supervision and may
not be altered without the consent of the United States and Mexican
Governments. The British West Indies governmental subdivision
from which the contracting worker comes is a party to the agreement.
The Board concluded that the individual standardized contracts effec-
tively remove the foreign nationals, for all practical purposes, from
the sphere of compulsory bargaining through Board certification.
The foreign nationals were therefore excluded from the unit.

6. Conduct of Representation Elections

In exercising its broad statutory discretion regarding election
proceedings, the Board, as in prior years, has had to determine
numerous questions pertaining to voting eligibility, proper timing
and mechanics of elections, as well as v1olat10ns of electioneering
rules.

LN B

® Olden Camera & Lens Co, 108 NLRB No. 9 (partner’s mother-in-law) ; Tollefson
Brothers, 108 NLRB No 214 (father and father-in-law of partners) ; Alloy Mfg Co., 107
NLRB No. 257 (partner’s nephew and father-in-law) ; Page Boy Co., Inc., 107 NLRB No.
46 (husband of vice president and brother-in-law of president) ; Herson’s Auto and Appli-
ance Co., 107 NLRB No. 36, unreported (nephew of co-trustee) ; and Bogalusa Motors, Inc.,
107 NLRB No. 30 (son-in-law, aunt, and husband of president’s sister-in-law) )

30 American Steel Buck Corp , 107 NLRB No. 121, .

31 Stokely-Van Camp, Inc, 107 NLRB No 239.
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a. Eligibility to Vote

Voting eligibility is determined on the basis of an employee’s
status on the date of the applicable eligibility payroll rather than on
the date of the election. Thus, the Board sustained thg challenge to
the ballot cast by an employee who was employed in ﬁée bargaining
unit at the time of the election but who had been employed as a super-
visor on the crucial payroll date.*> Similarly, an employee in the
appropriate unit on the election date was held ineligible to vote be-
cause he was employed in a different unit during the governing pay-
roll period.®

The Board, during fiscal 1954, had occasion to point out again that
employees held to have been dlscharaed in violation of section 8 (a)
(3) retain their eligibility status, although the Board’s decision in
the discharge case is pending in court of appeals for enforcement.*
The Board noted that an unfair labor practice finding is binding
upon the employer unless it is set aside by a court of competent, juris-
diction.

The eligibility of employees other than regular full-time employees
continues to be determined (1) for part-time employees on the basis
of the regularity of their employment in the unit,*® and (2) for tem-
porary and seasonal employees on the basis of the relationship of their
duties and the similarity of their interests to those of the permanent
employees in the unit, and their expectation of permanent employ-
ment.*® As heretofore, the eligibility of laid-off employees depends
on whether they have a reasonable expectancy of reemployment in
the near future.”

(1) Probationary Employees

During fiscal 1954, the Board adopted the rule that probationary
employees will be permitted to vote in Board elections without ex-
ception.®® The Board observed that probationary employees generally
receive and hold their employment with a contemplation of permanent
tenure, and that their conditions of work and employment interests
are identical with those of regular employees. The Board, therefore,
took the view that there was no adequate basis for the former policy
of making the voting eligibility of an employer’s probationary em-
ployees depend on the proportion of them who ultimately become

32 Gulf States Asphalt Co., 106 NLRB 1212,

33 Miller and Miller, Inc , 106 NLRB 1228.

3 Ohio Ferro Alloys Corporation, 107 NLRB No. 119.

% See, for instance, Crosley Broadcasting of Atlanta, Inc., 107 NLRB No. 5 (regular
part-time employees) ; and Kennecott Copper Corp., Ray Mines Division, 106 NLRB 390,
and Fritzsche Brothers, Inc., 107 NLRB No. 166 (employees working part time in the
unit and part time elsewhere for the same employer).

3 See, for instance, The Atlantic Refining Company, 106 NLRB 1268 ; Producers Rice
Mill, Inc., 106 NLRB 119,

37 Fresh’nd-Aire Co., Division of Cory Corporation, 107 NLRB No. 183.

3 National Torch Tip Co., 107 NLRB No. 269.
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permanent employees. Earlier cases applying this test were over-
ruled. (
(2) The Eligibility Period

The Board@frdinarily directs that voting eligibility be determined
on the basis 6f the employer’s payroll for the period immediately
preceding the date of the direction of election.® However, the Board
deviates from this method of fixing eligibility when, because of the
circumstances or the nature of the particular industry, maximum
participation in the election can be achieved only by using a different
basis for eligibility. Thus, in a seasonal packingshed, the Board
extended voting rights to all employees employed at any time during
the 30 days before the notice of the election was issued by the regional
director.*

" In one case, where a consent election had been set aside because of
the employer’s misconduct and a new election directed, eligibility was
fixed by the payroll just before the direction of the new election in
order to make the franchise available to all employees in the bargain-
ing unit which had been substantially expanded since the invalid
election® In another case, the Board denied the petitioner’s request
that only employees working during the week preceding a strike at
the employer’s plant be permitted to vote.#? The Board held that the
circumstances relied on by the petitioner did not make use of the usual
payroll date inappropriate.

(a) Eligibility in waterfront elections

The Board has recognized that in the shipping industry, where
employment fluctuates, the normal voting eligibility requirements
are not suited to insure that the largest possible number of employees
whose representation is at stake have access to the polls. Thus, in
directing an election among the longshoremen and other pier and
dock workers employed on the New York waterfront, the Board ex-
tended voting eligibility to all employees who during the preceding
year had worked not less than 700 hours in the voting unit.* In
selecting the 700-hour test, the Board took cognizance of the fact that:
(1) The same figure had been established through many years of
collective bargaining as a basis for determining whether employees
should be considered part of the industry for the purpose of em-
ployee benefits, and (2) it was the general desire to regularize and
thereby improve waterfront employment. As a further condition of
eligibility, the Board prescribed appropriate registration by those
. % See, for instance, Walterboro Manufacturing Oorporation, 106 NLRB 1383 ; Riviera
Mines Company, 108 NLRB No 21.

# Giffen, Inc., 106 NLRB 764.

i Riviera Mines Company, 108 NLRB No. 21.

42 Walterboro Manufacturing Corporation, 106 NLRB 1383.
® New York Shipping Association, 107 NLRB No. 123.
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employees in the unit which were required to register under the reg-
ulations of the New York-New Jersey Waterfront Commission.

In a case involving intermittent ship maintenance and repair oper-
ations, the Board likewise found normal eligibility requirements in-
adequate.** In substantial agreement with past practice, eligibility
to vote was extended to all employees in the unit whose names had
appeared on 8 or more different payrolls of the employer during
the 6-month period preceding the direction of election. The Board
here rejected a proposal of the parties that 555 hours of work in the
unit during the preceding calendar year should be the test. The
Board noted that on this basis only 27 out of 250 employees employed
during a comparable period would have been permitted to vote.

(b) Eligibility in runoff elections

During fiscal 1954, the Board made it clear that eligibility in a
runoff election will invariably be determined on the basis of the eli-
gibility date for the original election.®® In order to prevent evasions
of this rule, the Board announced that it will be its future policy to
grant a petitioner’s request to withdraw from a runoff election only
on the condition that a new petition will not be entertained until 1
year after the withdrawal.*

b. Timing of Election

According to established practice, the Board has provided for elec-
tions to be held not later than 30 days from the date of the direction
of election, except where an election at a different time appeared more
appropriate because of such circumstances as seasonal employment
fluctuations.

Elections in seasonal industries customarily are held at or about
the peak of the business season,*” on a date set by the regional director.
But the Board has pointed out that the size of the employment peak
is but one of many considerations which govern the election date,
and that the regional director acts properly if he selects a time when
the employment peak is both substantial and representative.*

In the case of a new plant not yet in full operation, the election will
be postponed until a substantial and representative number of em-
ployees is employed.©® However, the Board denied an employer’s re-
quest for postponement of an election because of an expansion program

4 Tollefson Brothers, 108 NLRB No. 214,

4 Pittsburgh Steamship Division of United States Steel Corporation, 106 NLRB 1248,

4 However, the rule was not applied in the case before the Board because the petitioner
had been permitted to withdraw its earlier petition without prejudice at a time when the
Board was on notice of the petitioner’s intention to file a second petition.

47 See Nephi Processing Plant, Inc., 107 NLRB No. 140

48 Stokely-Van Camp, Inc., 107 NLRB No. 239.

49 Mrs. Tucker’s Products, 106 NLRB 533.
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which had not progressed beyond the planning stage.®® Moreover, the
contemplated personnel increase concerned classifications already in
existence, and the employer’s current working force was a substantial
and representative segment of the ultimate employment complement.
Denying a similar request for postponement where the employer’s
expansion program had progressed to a substantial degree, the Board
took into consideration that a majority of future employees were to be
taken from a limited and unskilled labor pool in the area for on-the-
job training, and that an undetermined part of the anticipated expan-
sion was speculative in that it was dependent upon the trend of
demand.®

In the New York Shipping Association case which was the out-
growth of the widely publicized New York longshoremen’s dispute, the
Board found it necessary to depart from its normal practice of not
holding an election while unfair labor practice charges are pending
against parties to the representation proceeding. Here, the legal ca-
pacity of the incumbent waterfront union to act as bargaining agent
was challenged in an unfair practice proceeding at a time when the
competing representation claims of the incumbent and its rival were
under investigation. The incumbent, following the expiration of its
contract, had supported its demands for continued recognition with a
strike against all maritime employers along the Atlantic coast. This
strike was judicially enjoined after a Presidential Board of Inquiry
had found that the strike had extremely serious effects on the economy
and the public welfare, and that it constituted a “national emergency”
within title IT of the Labor Management Relations Act. Being ad-
vised that the strike would be resumed upon the expiration of the 80-
day injunction, and realizing that at the bottom of the dispute was the
unresolved representation question, the Board held that “the effectua-
tion of the policies of the Act” unmistakably required the holding of an
immediate election. However, in directing the election, the Board
provided that the certification of its results would be conditioned on
the subsequent conclusions in the unfair labor practice case regarding
the status of the incumbent union. )

The general rule is that an election will be held despite unfair labor
practice charges if a waiver has been filed by the parties. The Board
pointed out in one case that the purpose of the rule is to prevent the
charging parties from later urging the alleged violations as a basis for
setting aside the election and that it is therefore intended solely for the
protection of the Board’s processes.®* Consequently, the Board held,
compliance with the waiver requirement is a matter for administrative
determination and may not be litigated by the parties.

5 Crosley Broadcasting of Atlantae, Inc., 106 NLRB 795.

81 Independent Lock Company of Alabama, 106 NLRB 1136.

52 New York Shappmng Association, 107 NLRB No. 123.
88 Wells Dairies Cooperative, 107 NLRB No. 298.
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¢. Standards of Election Conduct

Board elections are conducted in accordance with strict standards
designed to assure that the participating employees have an opportun-
ity to register a free and untrammeled choice in selecting a bargaining
representative. If these standards have not been met, any party to
the election may file, within 5 days after receipt of the tally of ballots,
cbjections to the conduct of the election or conduct affecting its
results. \

In the case of objections to an election based on alleged interference
by one of the parties, the Board has adhered to the 4 & P rule ® and
has considered on the merits any conduct occurring, in consent elec-
tions, after execution of a consent-election agreement, or in directed
elections, after the issuance of a notice of hearing by the regional
director.®®* However, in a case involving conduct after the notice of
hearing, a majority of the Board took the position that the A & P rule
only establishes a cutoff date for objections to an election and does not
preclude the Board from considering the time element in assessing the
effect of conduct on the election and from finding that the conduct was
remote and could not have interfered with the election.®”

(1) Mechanics of the Election

Election procedures are governed in general by the Board’s Rules
and Regulations. However, election details are left to a large extent
to the discretion of the regional director.

(a) Election observers

In some cases during the past year, objections based on election
mechanics were concerned with election observers. In one of these
cases, the Board had occasion to reaffirm its policy of not permitting
persons closely identified with the employer, such as a vice president,
treasurer, and office manager, from acting as observers.®® The Board
rejected the contention that the rule should not be applied where the
observers proposed by the employer are the only persons who can
identify all eligible voters. On the other hand, an officer of the peti-
tioning union, though not an eligible voter, was again held to be a
proper observer where otherwise qualified.® Insofar as the election
agreement in this case provided that the observers be employees, the

5 Sec. 102.61, Rules and Regulations, Series 6, as amended.

5 The Great Atlantic and Pacific Tea Company, 101 NLRB 1118; Bighteenth Annual
Report, pp. 26-27.

5 See Hudson Sharp Machine Company, 107 NLRB No. 29; S. & L. Co. of Des Moines,
107 NLRB No. 193 ; The Liberal Market, Inc., 108 NLRB No. 220. '

1 The Liberal Market, Inc.,, 108 NLRB No. 220, Members Murdock and Peterson
dissenting.

58 Waikins Brick Company, 107 NLRB No. 110,

5% Soerens Motor Company, 106 NLRB 1388,
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Board held that an employee whose prior discharge ‘was the subject
of an unfair labor practice charge at the time of the election was an
employee and could serve as an observer of the election® Regarding
the rule against the use of supervisors as election observers, the Board
in one case pointed out that the reason for this policy is that a super-
visor’s presence at the polls may unduly influence employees in cast-
ing their vote.®* Thus, the Board held, an election at which a super-
visor acted as observer need not be set aside where no votes were cast
for no union, and where, moreover, there is no basis for inferring that
the supervisory observer influenced the employees to vote for one
union rather than another. In another case, the fact that an employee
who served as observer allegedly had made threatening remarks
prior to the election was held not to justify the setting aside of the
election.®?
(b) Place of election

The Board during fiscal 1954 reemphasized the administrative
necessity of leaving the selection of the time and place of elections to
the regional director’s discretion.®® In this connection the Board ob-
served that:

[The] factors which determine where an election may best be held are peculiarly
within the Regional Director’s knowledge. His close view of the election scene,
including the many imponderables which are seldom reflected in a record, is ‘
essential to a fair determination of this issue. We are convinced that it would
be administratively unfeasible for the Board to make such determinations in
every case.

The Board here declined to depart from its practice and to direct
specifically that the election be held either off company premises, as
requested by the union, or on company premises, as requested by the
employer. The Board rejected the union’s contention that the em-
ployer’s premises were not a suitable place in view of the previous
failure of several unions to win past elections, and pointed out that
such matters as the availability of other places, convenience, and fair-
ness which the parties stressed were the very matters the regional
director was best qualified to resolve. However, the Board observed
that prejudice resulting to any party from the regional director’s ac-
tion may be brought to the Board’s attention either by way of a motion
for reconsideration or by appropriate objections to the election.

In one case, the Board held that the regional director did not abuse
his discretion and was justified by the circumstances in arranging for
the polling of employees in a private automobile on a public street.’*

6 The Board distinguished Tri-Cities Broadcast Company, 74 NLRB 1107, 1110.
&1 Qwens-Parks Lumber Co, 107 NLRB No. 44.
6 8. & L. Co of Des Moines, 107 NLRB No. 193.

63 Manchester Knitted Fashions, Inc., 108 NLRB No. 203
¢ Freuhauf Trailer Company, 106 NLRB 182,
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The Board noted the employer’s uncooperative refusal to permit the
holding of the election on its premises; the unavailability of another
suitable location; and the fact that the election had already been de-
layed for 2 months because of the employer’s repeated but unsupported
motions for reconsideration and its attempt to enjoin the Board pro-
ceeding. The Board further noted the absence of any showing that
the secrecy of the ballot was impaired because of the regional director’s
voting arrangements.
(c) Voting mechanics

In the matter of voting mechanics, the Board has adhered to the
rule that the burden to check eligibility lists rests with the participat-
ing unions rather than with the Board;® and that ballots cast by
eligible voters will be counted if they clearly indicate the voter’s intent,
even though they may show signs of erasures or blot marks.®

The Board also reaffirmed the rule against mail balloting of mili-
tary personnel.

In one case, the Board declined to find that the employer was
prejudiced by the action of a Board agent who accompanied a union
1epresentative for the purpose of inspecting the polling place.®® In
the Board’s view, no inference of Board support of the union would
be likely to be drawn by employees from this occurrence.

(2) Electioneering and Campaign Tactics

In cases in which exception is taken to the preelection conduct of
participants, the Board sets the election aside if it appears that it
was not conducted “under such circumstances and under such condi-
tions as were conducive to the sort of free and untrammeled choice
of representatives contemplated by the Act.” ® The Board, therefore,
determines in each case whether a free expression of choice of a bar-
gaining agent was made possible by, for instance, the creation of
confusion and fear of reprisal; or by the nature and extent of cam-
paign tactics and preelection propaganda.

In passing on objections to the New York waterfront elections in
the New York Shipping Association case,” the Board gave expression
to its conviction that the proper appraisal of an election requires the
application of a realistic yardstick and complete regard for the specific
exigencies of the case. Thus, according to the Board, consideration
must be given to the type of employees, the size of the election, the
intensity of the dispute between the competing unions, and the entire

88 Calcor Corpotration, 106 NLRB 539

% American Cable and Radio Corporation, 107 NLRB No. 230; see also Denver and -
Ephrata Telephone and Telegraph Company, 106 NLRB 1134.

67 The Atlantic Refining Company, 106 NLRB 1268.

8 Calcor Corporation, 106 NLRB 539

8 Diamond State Poultry Co., Inc., 107 NLRB No. 19.
7 New York Shipping Association, 108 NLRB No. 32,
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environment in which the election took place. On the basis of these
considerations, the Board found in the New York Shipping case that
the tension and isolated incidents at two polling places, where no
actual disturbance or violence occurred, did not invalidate the elec-
tion, but that, on the other hand, voting at a third place was accom-,
panied by such misconduct that the election could not stand. There,
the “no electioneering” area and the polling place itself were con-
tinuously invaded by supporters of one union, who had an unsavory
reputation for crime and violence;™ rival union members were
threatened and assaulted while distributing literature or carrying
campaign signs, and large numbers of nonvoters arrived at the polling
area and demonstrated until dispersed by the police. Moreover, the
Board included in its direction of a new election specific provisions
intended to insure that the new election may be held under proper
conditions. This included provisions that any union which before the
election engaged in conduct designed to thwart or abuse the processes
of the Board was to be denied a place on the ballot; and the regional
director was to make appropriate arrangements with State and
municipal authorities necessary to insure a free election.

In another case, the Board likewise set aside an election which had
been held in a general atmosphere of confusion and fear of reprisal.”
However, violence and threats of violence in connection with a strike
in which the petitioning union, some 2 weeks before the election, had
participated sympathetically were held too remote to have probable
effect on the election.”

Because the Board’s objective is to hold a free election, the Board
in assessing the effect of threats and violence has held it is not con-
trolling that fear and disorder among the voters was created by indi-
vidual employees or nonemployees whose conduct could not be
attributed either to the employer or to the unions.™

While reaffirming its prohibition against electioneering in the im-
mediate vicinity of the polls when the polls are open,” the Board
rejected an employer’s contention that, as a general rule, electioneer-
‘ing inside the plant on election day is likewise improper.™

(a) Preelection statements

As heretofore, the Board as a matter of policy has declined to
censor or police preelection propaganda, but has left “to the good

71 The Board expressed doubt as to whether the mere presence in nonrestricted areas
of union men of similar reputation would have required that the election be set aside as
asserted by some 1nterested parties.

72 Diamond State Poultry Co., Inc., 107 NLRB No. 19,

3 Southdown Sugars, Inc., 108 NLRB No. 17.

" Diamond State Poultry Co., Inc., 107 NLRB No. 19; Southdown Sugars, Inc, 108
NLRB No. 17; Peerless Plywood Company, 107 NLRB No. 106. But see The Gruen Watch
Company, 108 NLRB No. 104.

75 See Peerless Plywood Company, 107 NLRB No. 106.

14’;; Calcor Corporation, 106 NLRB 539. Compare Emerson Electric Company, 106 NLRB
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sense of the voters the appraisal of such matters, and to opposing
partiés the task of correcting inaccurate and untruthful statements.”
Objections based on the asserted untruthfulness or misleading nature
of campaign propaganda will therefore not be sustained, except in
the case of forgery or other campaign trickery tending to impair the
voters’ ability to evaluate the propaganda to such an extent that a
free election is impossible.® Thus, for instance, mere accusations
that a rival union was untruthful and was making “back-door” agree-
ments with the employer were held not to have invalidated an election.”
Nor were employees held unduly influenced by an employer’s in-
accurate statement as to the effect of certain Board and court de-
cisions, because the employees knew the source of the information and
the objecting union had had ample opportunity to correct the
inaccuracy.®®

However, a union was held to have exceeded the permissible limits

of propaganda methods when it distributed handbills purporting to
be “Sample” ballots, but worded so as to create the impression that
the Board had endorsed the union’s propaganda claims.® Setting
aside the election, the Board said:
The Board is jealous of its reputation for the strictest impartiality in the
conduct of representation elections. It looks with disfavor upon any attempt
to misuse its processes to secure partisan advantage. The Board allows broad
latitude in carrying on pre-election propaganda. But there are limits to propa-
ganda methods which the Board will permit. The Petitioner exceeded those
limits in the present case.

The Board has permitted parties to distribute marked sample ballots in order
to show their partisans how to vote at the election. But that perinission does
not extend to the distribution of falsified ballots under the guise of true copies
of official ballots used in elections. [Footnotes omitted.]

Preelection statements which contain promises of benefits or threats
of reprisals, or which otherwise improperly tend to influence the
employees, will be held to invalidate the election.

As to promises of benefits, the Board has held that it is immaterial
that they may be in the nature of “campaign promises,” and that a
proper test is whether they are reasonably calculated to convey the
impression that the employees may receive a benefit in the form of
more favorable terms of employment depending on the outcome of
the election.®? Thus, the Board set aside an election because of the
employer’s announcement that the election of the incumbent union’s
rival would result in contract terms “equal or better” than the existing
ones. Elections also were invalidated where the employer’s pre-

7 Unsty Manufacturing Company, 107 NLRB No. 10; see also Calcor Corporation, 106
NLRB 539.

8 International Smelting & Refining Company, 107 NLRB No. 16,

7 Calcor Corporation, 106 NLRB 539

80 gmaty Manufacturimg Company, 107 NLRB No. 10.

8L Anderson Awr Activities, 106 NLRB 543.

# Hudson Sharp Machine Company, 107 NLRB No 29.
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election speech implied that a Christmas bonus and year-end wage
raise would be given only if the employees voted against the union,®
and where the employer clearly implied that the election of the peti-
tioning union would result in loss of employment by its Negro and
older employees.®

However, preelection statements in the nature of expressions of
the employer’s opinion as to union matters or the effects of unioniza-
tion, or of the employer’s legal position in the matter of collective
bargaining have been held insufficient to invalidate elections. Thus,
a letter addressed to the employees merely expressing the employer’s
preference for dealing directly with the employees, unaccompanied
by any threats or promises, was held to be within the free speech
guarantee of section 8 (c¢).® Similarly, preelection statements, made
in a noncoercive atmosphere, predicting that the election of a union
may entail strikes and otherwise result in loss of employment, or may
necessitate removal of the plant because of the employer’s inability
to pay union wages, were held privileged and not cause for setting
aside the election.®® Moreover, in the view of a majority of the Board,
the free speech protection also extended to statements of the employer’s
intention to continue operations during strikes and to maintain stand-
by facilities for that purpose, and an announcement that the employer
was always willing to pay as high wages as might be obtained through
collective bargaining.¥

In the E'squire case, a majority of the Board also reiterated its
view that an election need not be set aside merely because of the
employer’s expression of its legal position that (1) the unit found
by the Board was inappropriate and (2) the employer, therefore,
would not bargain with the union, if certified until after litigation
of this issue, which might require considerable time.

(b) Preelection speeches—the Peerless Plywood rule

/During fiscal 1954, the Board reappraised the potential effect of pre-
election speeches to the assembled employees, by either employers or
unions, and reconsidered the means which may best prevent the
exertion of undue pressure and the taking of undue advantage in the

& Kent Plastics Corporation, 107 NLRB No. 51; See also Gardner Machine Company, 106
NLRB 197.

8 Southern Car & Manufacturing Company, 106 NLRB 144.

854 8. Abell (WMAR-TV), 107 NLRB No. 102; see also Sylvania Electric Products,
Inc., 106 NLRB 1210; Esquire, Inc. (Coronet Instructional Films Division), 107 NLRB
No. 260. .

8 Sylvania Electric Products, Inc., 106 NLRB 1210; Chicopee Manufacturing Corpora-
tion, 107 NLRB No 31; Morganton Full Fashioned Hosiery Company, 107 NLRB No. 312.

87 Bsquire, Inc. (Coronet Instructional Films Dwision), 107 NLRB No. 260. Member
Murdock dissenting. And see the Board’s earlier decision in Nationel Furniture Manufac-
turing Company, 106 NLRB 1300, overruling Mefropolitan Life Insurance Company, 90
NLRB 935, insofar as inconsistent,
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eve-of-election atmosphere. A majority of the Board summarized its
conclusions in the Peerless Plywood case ® as follows:

It is our considered view, based on experience with conducting representation
elections, that last-minute speeches by either employers or unions delivered to
massed assemblies of employees on company time have an unwholesome and
unsettling effect and tend to interfere with that sober and thoughtful choice
which a free election is designed to reflect. We believe that the real vice is in
the last-minute character of the speech coupled with the fact that it is made
on company time whether delivered by the employer or the union or both.
Such a speech, because of its timing, tends to create a mass psychology which
overrides arguments made through other campaign media and gives an unfair
advantage to the party, whether employer or union, who in this manner obtains
the last most telling word.

In the view of the majority the evil inherent in last-minute elec-
tioneering speeches on company time could not be effectively countered
by the Board’s former Bonwit Teller rule® under which elections were
set aside where the employer, after making a preelection speech to his
employees during working hours, denied the campaigning union an
opportunity to reply under like circamstances. This rule, according
to the majority, failed to establish preelection equality and gave an
advantage to the party who had the last opportunity to talk to the
voters. The majority therefore announced the rule that

. . . employers and unions alike will be prohibited from making election speeches
on company time to massed assemblies of employees within 24 hours before the
scheduled time for conducting an election. Violation of this rule will cause
the election to be set aside whenever valid objections are filed.

The majority concluded that

. implicit in the rule is our judgment that noncoercive speeches made prior
to the proscribed period will not interfere with a free election, inasmuch as our
rule will allow time for their effect to.be neutralized by the impact of other
media of employee persuasion.”

The majority further made it clear that the rule:

(1) Does not sanction coercive speeches prior to the 24-hour period.

(2) Does not prohibit an employer from making noncoercive campaign
speeches before the 24-hour period, without granting the union an opportunity
to reply.

(3) Does not prohibit an employer or union from making campaign speeches
on or off company premises during the 24-hour period if employee attendance
is voluntary and on the employees’ own time.

‘gﬂ Peerless Plywood Company, 107 NLRB No. 106, Member Murdock disse'nting Po—

8 See Bonwit Teller, Inc., 96 NLRB 608 Eighteenth Annual Report, pp. 26-27. LAs to
the reversal of the Bonwit Teller dogtrine™in unfair labor prgctice cases see Lwvingston
Shirt Corporation, 107 NLRB No. 109,/discussed at pp. 74-76.

% Member Murdock took the view that Bonwit Teller dealt more effectively with pre-
election speeches in that it took into consideration not only the undesirable effect of anti-
union employer speeches on company time, but also what he considers the equally harmful
impact of such speeches when made on company premises. Member Murdock also urged
that the free competition of employer and union argument was insured by the Bonawit
Teller rule inasmuch as it guaranteed employees the broadest possible basis of discussion
and information on which to make their decision.
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(4) Does not prohibit the use of other campaign media during the 24-hour
/perlod. // . .
=~ 1In a later case, where a plant manager, during the crucial 24-hour
period, had talked to a group of employees near closing time, the
Board held that the Peerless rule could not be invoked because the
manager’s talk was informal and not a planned or systematic attempt
to conduct a meeting, and because it contained no reference to any
union involved in the election and was nonpartisan in character.”
However, the Board rejected an employer’s contention that a similar
exception should be made in the case of a “single brief meeting” on
company time and property during which the employer sought to
refute specific and allegedly inaccurate union propaganda.®> Here,
the Board held, the employer’s speech was a campaign speech because
of its purpose and subject, and was distinguishable from the informal
and general discussion in the Pe#ro case which involved a small group
of employees who chose voluntarily to remain after the end of their
shift. The Board likewise rejected a contention that the Peerless
rule did not apply to electioneering that occurred in the course of a
regularly scheduled employee meeting not called for electioneering
purposes.® ‘

In one case, the Board held that the Peerless rule was not violated
by a union’s speeches which reached the employees from loudspeakers
outside the plant during their lunch period.** The Board noted that
the attendance was voluntary and the speeches were made on the
employees’ own time.

In computing the 24-hour period under the Peerless rule, calendar
days rather than working days are counted.’

(¢) Other electioneering rules

The Board has reaffirmed its Jong-standing rule against electioneer-
ing by the parties at or near the polling place by whatever means,
including the use of sound trucks located outside the prohibited area.®
Previously, however, a majority of the Board had declined to set
aside an election because of the petitioning union’s dissemination of
campaign propaganda through a sound truck during the initial 20
minutes of the first. of three 2-hour voting periods.” The majority
believed that the use of the sound truck was not sufficiently effective,
having been discontinued immediately upon the Board representa-
tive’s request. The majority made it clear, however, that it did not

9 National Petro-Chemicals Corporation, 107 NLRB No. 330.

9 General Motors Corporation, 108 NLRB No. 165. !

8 The American Thermos Bottle Company, 107 NLRB No 317.

% Underwood Corporation, 108 NLRB No. 199.

% Sylvania Electric Products, Inc., 108 NLRB No 182

% Peerless Plywood Company, 107 NLRB No. 106. R
% Higgins, Inc., 106 NLRB 845, Chairman Farmer dissenting
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approve of sound trucks as an acceptable tactic to be used without
risk until ordered stopped.

The discriminatory enforcement of no-solicitation rules by an em-
ployer also may be held to prevent a free election. Thus, the Board
set aside an election where the employer, in the face of its rule for-
bidding any solicitation or distribution of handbills on company prop-
erty, issued letters and delivered speeches to its employees concerning
the election,.without granting the campaigning union’s request for
permission to reply in like manner.”® Conversely, where the objecting
union did not establish the asserted existence of a no-solicitation rule,
the Board held that the election was not invalidated by the employer’s
distribution of antiunion literature on company time and premises
and by refusing the union permission to answer under similar cir-
cumstances.”” Nor did the Board find that an election was invalidated
by a minor supervisor’s acquiescence in the violation of the employer’s
no-solicitation rule by 1 of 2 rival unions.! In this case the Board
found that the employer had vigorously enforced its rule impartially
whenever it was aware of attempted evasions, and that the employer’s
earnest neutrality was well known to its employees. In another case,
the Board found that there was no justification for setting aside an
election because one of the competing unions had abused its advan-
tageous position under its current contract with the employer to con-
tact employees? The Board noted that as soon as the employer re-
ceived notice of the union’s electioneering, it took immediate action
to halt it. And in another case? the Board also found insufficient
disparity in campaigning opportunity to warrant the setting aside
of the election. Here, one of the campaigning unions ceased its elec-
tioneering after a certain time pursuant to an assurance it had given
the employer, and in the belief that its competitor had likewise been
requested to refrain from further electioneering. The Board said,
however, that if an employer’s request to one union that it cease ac-
tivities is in the nature of a prohibition, the employer’s failure to
address a similar “request” to the union’s rival may constitute im-
proper assistance to the latter’s election effort.

The furnishing of transportation to the polls on a discriminatory
basis also may improperly interfere with an election,® but a union’s
“car pool” transportation plan for getting employees to the polls
was held not to invalidate the election, even though the arrangement
was subject to criticism® Here, payments to car-pool drivers for

98 Johnston Lawnmower Corporation, 107 NLRB No. 217.

% Riegel Paper Corporation, 107 NLRB No. 270.

1 The Liberal Market, Inc , 108 NLRB No. 220.

2 Emerson Electric Company, 106 NLRB 149,

3 Calcor Corporation, 106 NLRB 539.

4 Compare the Board’s second direction of election in the New York Shipping Associa-
tion case (108 NLRB No. 94). There, among other precautionary measures, transportation

of voters to the polls by chartered buses or other vehicles for hire was prohibited.
s David Goetz, d/b/a Federal Silk Mills, 107 NLRB No. 177.
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transporting voters were made specifically for “gas and oil,” and the
employees were not shown to have regarded the payments as induce-
ments to vote for the union. Similarly, the Board found that the
fact that some foremen had transported employees to the polls in
their cars during a rainstorm was not grounds for voiding an elec-
tion.® Transportation was on a nondiscriminatory basis and no at-
tempts to influence the employees’ vote had been made.

An employer interferes with an election if he facilitates election-
eering by one of the election contestants without affording like assist-
ance to its opponent. In one case during 1954,” a majority of the
Board held that this rule was not violated by an employer who, upon
request, furnished an employee mailing list to a decertification peti-
tioner, without making the same information available to the incum-
bent union, which did not request the list and did not show that its
request would have been futile.

(d) Preelection concessions

Concessions granted or promised by an employer shortly before an
election have been held to invalidate the election if they were calcu-
lated or tended to influence the employees in voting for or against a
particular union. Thus, the Board held that in executing a contract
with one of the competing unions, after an election had been directed,
the employer accorded that union a potent form of assistance which
prevented a free choice by the employees.® An election also was set
aside where, less than 2 weeks before the election, the employer an-
nounced that it had made application to the Wage Stabilization Board
for approval of substantial employee benefits.? The Board found that
the announcement in fact constituted a promise of benefits calculated
to interfere with the employees’ freedom of choice. The Board noted
that the employer had never before announced so many benefits
simultaneously. Similarly, an employer’s announcement of paid,
holiday benefits, about 1 week before the election, was held to have
invalidated the election because it was deliberately timed and calcu-
lated to influence the employees’ choice.® An earlier announcement
that the employer was “considering” paid holidays was held imma-
terial as but a vague suggestion which had not yet taken the form of
a promise.

However, an objection based on a preelection wage increase within
the scope of the wage reopening clause of a current contract was

8 Gong Bell Manufacturing Co., 108 NLRB No. 181

7 Morganton Full Fashioned Hosiery Company, 107 NLRB No. 312. Member Murdock
dissented on another point, but did not pass on this particular issue.

8 Johngon Trangpori Company, 106 NLRB 1105.

8 Umon Sulphur and 0il Corporation, 106 NLRB 384.
10 Knickerbocker Manufacturing Company, 107 NLRB No. 111.
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overruled.’ Here, the Board pointed out that “the mere raising of a
representation question by another union does not suspend the rights
of an incumbent union under its existing contract, nor does the grant-
ing of any benefit to a contracting union by an employer pursuant to
a current contract afford ground for setting aside an election.”

Also, in another case, the Board declined to set aside an election at
a new plant where the employer, following its normal practice, an-
nounced certain benefits which had depended on the outcome of a
strike settlement at another plant.*> The Board did not believe that
the employer was obligated to defer the announcement until after the
election merely because the strike settlement coincided with the
Board’s direction of election. Nor was a wage increase, announced 2
days after issuance of a direction of election, held improper under the
following circumstances: 3

The employer had to withdraw an annual wage increase pending
Wage Stabilization Board approval. It then granted the challenged
increase, announcing that it constituted but a fraction of the amount
applied for. Moreover, the employer had no antiunion bias and had
manifested its intention not to influence the impending election by
not announcing the later WSB approval before the election. A ma-
jority of the Board, in another case, declined to set aside an election
because of the employer’s preelection announcement that it had “been
working on a formula” embodying substantial benefits!* The ma-
jority concluded that the announcement had not assumed the propor-
tions of a “promise of benefit” within section 8 (c¢), and was at most
a vague suggestion of the possibility that at some indeterminate date
a formula might be found for granting the suggested benefits.

Preelection offers by a union of special reduced initiation fees dur-
ing the campaign were held not to constitute interference with the
election where the benefit offered was in no way contingent on how the
employees voted.®

7. The Union-Shop Referendum

Section 9 (e) (1) of the act accords employees who are subject to a
union-shop agreement the right, by a referendum election, to revoke
the bargaining agent’s authority to make such an agreement. Such
deauthorization poll is conducted by the Board when a petition is filed
which is supported by at least 30 percent of the employees in the bar-
gaining unit covered by the contract.

1 The Coolidge Corporation, 108 NLRB No 1.

1 Detroit Aluminum & Brass Corporation, 107 NLRB No. 285.

13 Universal Butane Company, Inc.,, 106 NLRB 1101,

i American Laundry Machinery Company, 107 NLRB No. 114, Member Murdock

dissenting.
B The Gruen Watch Company, 108 NLRB No. 104,

322786—55—=6
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In one case during fiscal 1954, the Board for the first time was con-
fronted with a union’s contention that the unit for deauthorization
purposes is not necessarily the bargaining unit. The union in this
case contended that employees not subject to the contract’s union-
security provisions should not be permitted to participate either in the
election or in initiating the petition* Rejecting the contention, the
Board pointed out that section 9 (e) expressly provides for an election
in the bargaining unit. The Board held that, in the absence of a legis-
lative history to the contrary, these provisions must necessarily be held
to entitle all employees in the bargaining unit, and not only those re-
quired to become union members, to initiate and participate in a de-
authorization poll. A majority of the Board also held that there were
no circumstances requiring an exception similar to those recognized
by the Board in union-shop authorization cases before the 1951 amend-
ment of section 9 (e).” L

The Board has adhered to the view that normal contract-bar rules do
not apply in section 9 (e) proceedings, and that the Board is not pre-
cluded from directing a deauthorization election during the term of a
collective-bargaining agreement which contains a union-security
clause.!®

In one case a deauthorization election was held appropriate at the
time when the union-security provisions of an expired contract were
continued in force.®® The contract provided that it should continue
in effect during the negotiation of a new contract. A majority of the
Board considered it immaterial that the deauthorization petition was
filed after the expiration of the original contract.? A majority also
held that the Board was not estopped from conducting a deauthoriza-
tion poll during the existence of a union-security agreement which re-
sulted from the settlement of unfair labor practice charges.® It was

6 F. W. Woolworth Co., 107 NLRB No. 145. Member Murdock noted that in accord
with his dissent in Great Atlantic & Pacific Tea Co., 100 NLRB 1494, he was still of the
opinion that section 9 (e) (1) was not Intended to provide for revocation of union-
security provisions of a contract during its term, but considered himself bound by the
majority position in that decision.

17 See Giant Food Shopping Center, Inc., 77 NLRB 791 (multistate unit extending into
State with a law banning the union shop) ; Manufacturers’ Protective Development Assn.,
95 NLRB 1059 (Globe-type proceeding). Member Rodgers did not consider it necessary
to decide in the Woolworth case, supra, whether an exception should be made where there
is a State ban on the union shop as in the @iant case. Member Murdock would not have
made the exception in the Globe-type situation because he deemed the employees polled
separately as mere accretions to the bargaining unit.

B F. W. Woolworth Co, 107 NLRB No. 145; Accurate Molding Corp., 107 NLRB No.
229 ; Hydraulics Unlumited Mfg. Co., 107 NLRB No. 324, Member Murdock dissenting. See
Great Atlantic & Pacific Tea Co., 100 NLRB 1494, Member Murdock dissenting.

1 Haley Canning Co, 107 NLRB No. 170

20 Member Murdock viewed the interim extension of the original contract as of indefinite
duration and therefore no bar to an election.

21 Hydraulics Unlimited Mfg. Co, 107 NLRB No. 324, Member Murdock dissenting.

L
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stated that the employees’ statutory right to withdraw their union’s au-
thority to make such an agreement could not be bargained away by
private agreement. In declining to dismiss a deauthorization petition
in another case, the Board noted that it is irrelevant whether such a
petition, filed by an individual, may have been sponsored or inspired
by a rival union.?

2 Accurate Molding Corp., 107 NLRB No. 229.
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Unfair Labor Practices

The Board is empowered by the act “to prevent any person from
engaging in any unfair labor practice (listed in section 8) affecting
commerce.” In general, section 8 forbids an employer or a union or
their agents from engaging in certain specified types of activity which
Congress has designated as unfair labor practices. The Board, how-
ever, may not act to prevent or remedy such activities until a'charge of
unfair labor practice has been filed with it. Such charges may be filed
by an employer, an employee, a labor organization, or other private
party. They should be filed with the regional office of the Board in
the area where the unfair practice allegedly was committed.

This chapter deals with decisions of the Board during the 1954
fiscal year which involve novel questions or set new precedents.

A. Unfair Labor Practices of Employers

In general, the act requires an employer to bargain in good faith
with the representative chosen by a majority of a group of employees
which is appropriate for collective bargaining. To assure the freedom
of employees in bargaining, the act forbids an employer to interfere
with the right of employees to engage in concerted activities directed
toward collective bargaining, or to assist or dominate an organization
of employees which is formed, or is being formed, for the purpose of
bargaining. The act also specifically forbids an employer from dis-
criminating in the terms or conditions of employment against em-
ployees either because of their participation in the concerted activities
protected by the act, or because of their refusal to participate in such
activities except under a valid union shop.

1. Interference With Employees’ Rights

Section 8 (a) (1) of the act forbids an employer “to interfere with,
restrain, or coerce” employees in the exercise of their rights to engage
in, or refrain from, collective bargaining and self-organizational activ-
ities as guaranteed by section 7. Violations of this general prohibition
may take the form of (1) any of the types of conduct specifically iden-

72
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tified in subsections 2 through 5 of section 8,' or (2) any other conduct
which independently tends to restrain or coerce employees in exercising
their statutory rights. This section treats only the cases coming
within category (2)—independent violations of 8 (a) (1).

a. Questioning of Employees

The problem of the interrogation of employees regarding their
union activities or sympathies was dealt with in a variety of contexts
during fiscal 1954.

Where the employer’s highest official systematically questioned
group of employees in order to learn the identity of the union organ-
izer, the Board found that the action was clearly coercive and violated
section 8 (a) (1) when viewed in the light of the organizer’s later
discharge.? Similarly, section 8 (a) (1) was held violated by questions
as to “when the union would come in,” whether the employees belonged
to it, and whether they participated in a strike vote and knew if a
strike had been called® In the same case, the Board held that the
employer unlawfully requested a show of hands to determine which
employees would report for work the next day. The Board held that
the employer’s entire conduct indicated that the strike poll was in-
tended to interfere with the employees’ right to engage in a planned
economic strike and was not in the nature of innocent interrogation.

In one case, an employer was enjoined from using, as part of a dis-
criminatory hiring plan, application forms designed to elicit informa-
tion concerning the union affiliation of prospective employees.t And
the questioning of prospective employees as to their union sympathies
in another case also was held to have unlawfully restrained them in the
exercise of their statutory rights® The Board here overruled the
trial examiner’s finding that the coercive effect of the interrogation
had been dispelled by the later employment of the applicants.

However, an employer was held to have acted within his rights in
inquiring whether an employee had been threatened with loss of em-
ployment unless she joined the union.®

Tsolated instances of interrogation in some cases where no other vio-
lations of the act were found were held not to constitute infractions
of section 8 (a) (1) orto justify a remedial order.”

1Violations of these types are discussed in subsequent sections of this chapter.

2 8t. Lowis Car Co., 108 NLRB No. 222. Members Murdock and Peterson expressed the
view that the interrogatlon was illegal independently of the context of the illegal
discharge.

3New Hyden Coal Co., 108 NLRB No. 163. Compare A. E. Nettleton Co, 108 NLRB
No. 236, involving similar interrogation. Chairman Farmer and Member Rodgers dis-
sented on the ground that the remarks were isolated and not made in an antiunion context.

4 McGraw Construction Co , 107 NLRB No. 210

& Babcock & Wilcox Co., 108 NLREB No. 233.

¢ Hadley Mfg Corp., 108 NLRB No. 224.

“.8ee for instance New Mezico Transportation Co., 107 NLRB No. §; Livingston Shirt
Corp., 107 NLRB No 109; The Walmac Co. (Radio Statwn KMAC & FM Station KISS),
106 NLRB 1355, Compare Vanover Coal Co., 107 NLRB No. 286.
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(1) Permissible Purposes of Interrogation

The Board has consistently held that questioning of employees re-
garding their union activities is privileged to the extent required by
legitimate trial preparation in an unfair labor practice case. On two
occasions during the past year, the Board concluded that this privi-
lege was not exceeded because some of the questions relating to past
union activities proved to be unnecessary in the proceeding.®! The
Board noted that there had been no intention to intrude unduly upon
the employees’ privacy in their union affairs.

In one case, a majority of the Board also held that the questioning
of employees as to a union’s representative status was a bona fide
attempt to determine the validity of the union’s representation claim
and did not violate section 8 (a) (1).° The majority pointed out that
the employer’s subsequent recognition of the union conclusively es-
tablished that the verification of its majority status was the sole pur-
pose of the questioning.

- b. Influencing Employee Elections

In addition to the conventional question of whether employers have
sought unlawfully to influence the outcome of representation elections
by the direct solicitation of antiunion votes or by threats and prom-
ises,!® the Board has had to deal with the problem of whether em-
ployers who confined themselves to privileged persuasion nevertheless
violated section 8 (a) (1) by exercising their right of free speech in a
manner and under circumstances which exerted an undue influence on
the employees’ election choice.

)

/ (1) Speeches on Company Time—The Livingston Rule
I

n the Livingston case,"* the Board had occasion to reexamine the
question whether an employer unduly influences his employees by as-
sembling and addressing them on company time and premises and by
refusing the campaigning union’s request for permission to reply
under like circumstances. Concluding that, absent unusual circum-
stances, the act does not require an employer to grant such a request,
a majority of the Board * rejected the “equal opportunity” principle
of the earlier Bonwit-Teller case® 1In the view of the majority, the

8 Babcock & Wilcor Co., 108 NLRB/No. 233 ; Partee Flooring Mill, 107 NLRB No. 249
(Member Murdock dissenting).

® A. E. Nettleton Co , 108 NLRB No. 236 (Members Murdock and Peterson dissenting).

10 See for instance Partee Flooring Mill, 107 NLRB No. 249 ; Endiwcott-Johnson Corp.,
108 NLRB No. 23; Armco Drawmage & Metal Products, Inc, 106 NLRB 725; compare
Sparkletts Drinking Water Corp , 107 NLRB No. 298.

1 Livingston Shirt Corporation, 10T"NLRB No. 109.

12 Member Murdock dissenting.

13 Bonwit-Teller, Inc., 96 NLRB 608. The Board majority specifically overruled earlier
decisions to the extent that they were based on the “equal opportunity’” rule,
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postulate that employers and unions alike should be free to persuade
employees in their election choice does not require, and Congress did
not intend, that an employer who uses his own property make his
premises and working time similarly available to the campaigning
union. In support of its conclusion, the majority pointed out that:
An employer’s premises are the natural forum for hinr just as the union hall is
the inviolable forum for the union to assemble and'address employees. We do not
believe that unions will be unduly hindered in their right to carry on organiza-
tional activities by our refusal to open up to them the employer’s premises for
group meetings, particularly since this is an area from which they have tradi-
tionally been excluded, and there remains open to them all the customary means
for communicating with employees. These include individual contact with em-
ployees on the employer’s premises outside working hours (absent, of course, a
privileged broad no-solicitation rule), solicitation while entering and leaving the
premises, at their homes, and at union meetings. These are time-honored and
traditional means by which unions have conducted their organizational cam-
paigns, and experience shows that they are fully adequate to accomplish union-
ization and accord employees their rights under the Act to freely choose a
bargaining agent.

However, under the Livingston rule an employer is not privileged to
make a preelection speech on his time and premises, and to deny a
campaigning union’s request for an opportunity to reply, if he has in
effect “either an unlawful broad no-solicitation rule (prohibiting
union access to company premises on other than working time) or a
privileged no-solicitation rule (broad, but not unlawful because of
the character of the business).” 2** On the other hand, the employer’s
privilege is not affected by a normal rule prohibiting solicitation only
during working hours.

As noted in Lévingston, the unfair labor practice rule of that case
must be accommodated to the Peerless Plywood election rule of the
same date which prohibits campaign speeches on company time and
premises less than 24 hours before a scheduled Board election.’> Thus,
an employer’s speech to employees assembled on company time, which
is privileged and not an unfair labor practice under the Livingston
rule, will nevertheless be held to invalidate the ensuing election if the
speech was made during the critical 24-hour period.?®

: ¢. Rules Restricting Union Activities

The Board during fiscal 1954 has had occasion to reaffirm the em-
ployer’s right to prohibit union activities to the extent that this is

l/ﬂ In support of its ruling the maJont} cited N L. R. B. v American Tube Bending Co ,
205 F. 2d 45 (C. A. 2).

15 See the discussion of Peerless Plyuood Company, 107 NLRB No. 106, pp. 64-66.

18 Sparkletts Drinking Water Corporation, 107 NLRB No. 293,

For other cases where the Board held that the Livingston doctrine precluded a finding
that the employer unlawfully denied a union company facilities to reply to a preelection
speech, see Cooper’s, Inc. (of Georgia), 107 NLRB No. 206 ; Nationally Famous Mary Jane
Shoes, Inc., 107 NLRB No. 284 ; Detergents, Inc., 107 NLRB No, 281,
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necessary to maintain plant efficiency and order. Thus, nondiscrimi-
natory rules limiting legitimate union activities to nonworking time
were held lawful.'” And no violation of section 8 (a) (1) was found
where an employer issued a notice during rival organizing cam-
paigns forbidding “the future use of company facilities on working
time” for organizational purposes.* The Board pointed out that the
purpose of the prohibition was to maintain the employer’s neutrality,
that the rule was not enforced in a discriminatory manner, and that
the employer was not aware of any of the infractions which allegedly
occurred.

But in another case an employer was enjoined from enforcing a rule
prohibiting the distribution of union literature on its parking lot
during nonworking time.?* The majority of the Board here adopted
the trial examiner’s conclusion that under established precedent 2° the
ban on the distribution of literature unduly restricted the employees’
organizational freedom because distribution on the company’s prop-
erty was virtually impossible, at times hazardous, and could not
readily be conducted.?*

The Board also had to consider the effect of the promulgation of
a rule against solicitation on the employer’s own right to address his
employees in the matter of their organization. The question arose in
the Livingston case ?2 where the employer was charged with having
violated section 8 (a) (1) by making an antiunion speech to its as-
sembled employees in disregard of its rule against solicitation during
working hours, and by denying the campaigning union’s request for
a similar opportunity to reply. Dismissing the complaint, a majority
of the Board # held that the employer’s limited no-solicitation rule
being lawful “there was nothing improper in [the] employer refusing
to grant the union a right equal to his own in his plant.” However,
the majority indicated that its ruling here was predicated on “the
absence of either an unlawful broad no-solicitation rule (prohibiting
union access to company premises on other than working time) or a
privileged no-solicitation rule (broad, but not unlawful because of the
character of the business).”

In one case the Board held that the employer who operated on a
24-hour basis did not unlawfully interfere with the organizing efforts

17 See for instance Livingston Shirt Corporation, 107 NLRB No. 109

18 Universal 0il Products Co., 108 NLRB No. 19.

® Monsento Chemical Company, 108 NLRB No. 151,

20 The trial examiner relied primarily on the Supreme Court’s holding in N. L. R B v
LeTourneau Company, 324 U, S, 793.

2L Member Beeson, dissenting, believed that the case did not come within the LeTourneau
rule because, in his view, there was adequate opportunity to reach the employees off com-
pany property, and the use of company property here would result in interference with
business operations and undue hardship to the employer.

22 Livingston Shrt Corporatiorn, 107 NLRB No. 109.

23 Member Murdock dissenting.
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of its employees by denying an organizer’s request to assemble all
employees at one time.* According to the Board, any right of access
to an employer’s property a union may have does not include the
right to require that operations be shut down to accommodate organ-
izational efforts.

d. Discouragement of Union Activities

[

As in previous years, there were numerous cases in which the Board
had to determine whether employers had unlawfully interfered with
the employees’ organizational freedom by attempts to discourage
participation in concerted action. These cases involved such con-
duct as threatened or actual discrimination in employment status or
loss of employment benefits for union adherence and activities, as
well as attempts to induce the abandonment of union support by direct
economic concessions or promises of benefits.

(1) Discharge of Supervisors

In one case, during fiscal 1954, the Board held that an employer
interfered with the self-organizational rights of its rank-and-file em-
ployees, who had elected a bargaining agent, by discharging certain
supervisors because of their failure to bring about the union’s defeat.?
This action, the Board pointed out, demonstrated to the employees
the employer’s persistent determination to thwart organizational
activities, and must be taken to have caused nonsupervisory employees
to fear similar retaliation if they continued to support the union. The
fact that the act no longer protects supervisors against discharge
for their own concerted activities, according to the Board, does not
preclude-a finding that the discharge of a supervisor nevertheless
violates the act if, as here, it constitutes an invasion of the self-organ-
izational rights of rank-and-file employees.?®

(2) Threats and Inducements

The Board again has had repeated occasion to remedy violations
of section 8 (a) (1) which took the form of threats that union
organization or participation in concerted action would result either
in the withholding or withdrawal of economic benefits and privileges,
or in the temporary or permanent loss of employment itself through

# The Smith Meal Company, Inc, 107 NLRB No. 259.

* Talladega Cotton Factory, Inc., 106 NLRB 295, enforced 213 F. 2d 208 (C. A. 5).

2 The Board adopted the reasons for a similar conclusion 1 Inter-Oity Aduertising
Company, 89 NLRB 1103 The Board’s finding of an 8 (a) (1) violation in that case
was reversed by the court of appeals on factual grounds, 190 F. 2d 240 (C. A. 4).
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discharge or the closing or removal of the employer’s plant.” How-
ever, no violation was found where the employer’s challenged state-
ment did not clearly threaten reprisals or was merely in the nature of.
a prediction of the possible consequences of unionization.?® In some
instances the Board held that the threats of reprisal of which com-
plaint was made were so isolated as not to warrant remedial action.?®

Unlawful interference was found where employers resorted to im-
mediate economic concessions or promises of future benefits to bring
about the abandonment of organizational activities,* the withdrawal
of employees from their union 3! and the formation of another organ-
ization,® and the abandonment of strike action 3 or the withdrawal
of unfair labor practice charges.*

e. Employer’s Responsibility for Acts of Subordinates and Others

The liability of employers for unfair labor practices in some cases
depended on whether, under the applicable principles of agency,
they could properly be charged with the acts of certain persons.®

In one case the employer had requested the local chief of police
to interview and check the moral character of prospective employees.
In performing this function, the police chief took it upon himself to
warn applicants against union membership and to ask them to report

2 McCann Steel Co., 106 NLRB 41 ; Clearfield Cheese Co., 106 NLRB 417, enforced as
modified in another respect 213 F. 2d 70 (C A. 3) ; Consolidated Industries, Inc., 108
NLRB No. 14; Mills-Morris Co, 108 NLRB No 169; Utah Oil Refining Co., 108 NLRB
No 197: Kerrigan Iron Works, Inc., 108 NLRB No 118; Concrete Haulers, Inc., 106
NLRB 690, enforced 212 F. 24 477 (C. A. 5) ; Late Chevrolet Co., 106 NLRB 64, enforced
as modified 1n other respects 211 F, 2d 653 (C. A. 8) ; American Sheet Metal Works, 106
NLRR 154 ; Jamestown Sterling Corp., 106 NLRB 466, enforced 211 F. 2d 725 (C. A. 2) ;
Klinka’s Garage, 106 NLRB 969 ; Shook & Fletcher Supply Co., 107 NLLRB No. 275 ;' Mera-
thon Electric Mfg. Corp., 106 NLRB 1171.

8 The Deming Co, 107 NLRB No. 233; East Texas Steel Castings Co., 108 NLRB
No 143; West Texas Utilities Co., 108 NLRB No. 80.

2 Dazey Corp., 106 NLRB 553 ; Braswell Motor Freight Lines, 107 NLRB No. 154,
The Frohman Mfg. Co., 107 NLRB No. 279, Price Electric Corp., 107 NLRB No. 295.

30 Jamestown Sterling Corp., 106 NLRB 466, enforced 211 F. 24 725 (C. A. 2).

RR J. 0il & Refining Co., 108 NLRB No. 103; Mills-Morris Co., 108 NLRB No. 169;
The Cambria Clay Products Co., 106 NLRB 267, enforced as modified in other respects,
215 F. 2d 48 (C. A. 6) ; Marathon Electric Mfg: Corp., 106 NLRB 1171 ; Shook & Fletcher
Supply Co., 107 NLRB No, 275 ; Northern Fruit Co., 108 NLRB No. 148.

# Clearfield Cheese Co., 106 NLRB 417, enforced as modified in another respect, 213
F. 2d 70 (C. A. 3).

3 American Rubber Products Co, 106 NLRB 73, enforced as modified in other respects,
214 F. 2d 47 (C. A. T); Clearfield Cheese Co., 106 NLRB 417, enforced as modified in
another respect, 213 F. 2d 70 (C. A. 3). See also The Cambria Clay Products Co., 106
NLRB 267, enforced as modified in other respects, 215 F. 2d 48 (C. A. 6).

34 Clearfield Cheese Co, 106 NLRB 417, enforced as modified in another respect, 213
F. 24 70 (C. A. 3) ; The Cambria Clay Products Co., 106 NLRB 267, enforced as modified
in other respects, 215 F. 2d 48 (C. A. 6).

3 See section 2 (13) of the act.

3 See for instance Miami Coca-Cola Bottling Co., 108 NLRB No. 83, and see the trial
examiner’s findings, affirmed by the Board in Poultry Enterprises, Inc., 106 NLRB 100,
enforcement denied because the court concluded that the acts charged were committed
by an employee without supervisory status, 216 F. 2d 798 (C. A. 5) ; J. A. Utley Co, 108
NLRB No. 78, enforced 217 F. 24 885 (C. A. 6) ; De Diego Taxi Cabs, Inc., 107 NLRB
No. 215; Fairbanks Transit System, Inc., 108 NLRB No. 135. Cf. Graff Motor Supply
Co., 107 NLRB No. 52. Restaurant Bl Alcazar, 107 NLRB No. 68, enforced 213 F. 2d
536 (C. A, 1).
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to him if their membership was solicited.*” In attributing this con-
duct to the employer, the Board held that it was so closely related to
the authorized conduct of the chief of police that it could not be
regarded as outside his apparent authority. In another case an em-
ployer was held responsible for the antiunion campaign of a “Citizen’s
Committee” with which the employer had actively cooperated.’® Con-
versely, the Board declined to attribute to an employer the warning in
handbills distributed by a citizens’ committee that the employees’
election of a union might result in the closing of the employer’s plant.*
The Board here pointed out that the requisite agency relationship be-
tween the employer and the committee had not been established and
that, unlike in the Armco Drainage case, there was no evidence that
the employer “aided, abetted, assisted, or cooperated with” the
committee.* ’

While’an employer may avoid liability for unlawful statements of
its officers or supervisors by repudiation or disavowal in a manner
which effectively dissipates their coercive effect,* responsibility for
acts of violence committed by supervisors cannot be escaped by subse-
quent repudiation. Thus, the Board held that an employer’s liability
for severe assaults on union officials was not affected by whatever
measures, including disciplinary action, the employer had taken to
protect itself against liability for future acts of this kind.*?

2. Employer Domination or Support of Employee Organizations

In administering the prohibitions of section 8 (a) (2) against em-
ployer interference with the formation and administration of labor
organizations, the Board has continued to adjust its remedial orders
to the extent of the interference found. Thus, where the employer’s
conduct amounted to domination, the Board has again directed that
the dominated organization be completely disestablished.* ’

In one case where the employer was charged with unlawful domi-
nation, the Board rejected the employer’s contention that it could
not be held to have violated section 8 (a) (2) because the union in-

37 Babeock' & Wilcom, 108 NLRB No. 233.

38 Armco Drainage & Metal Products, Inc., 108 NLRB 725.

3 Lavingston Shirt Corp., 107 NLRB No. 109.

4 Compare Pacific Intermountain Ezpress Company, 107 NLRB No. 158, where the Board
held that the employer could not be held to have violated section 8 (a) (4) because the
agent of a union, to which the determination of employee seniority had been delegated,
advised an employee that his seniority grievance would not be processed because he had
filed an unfair labor practice charge. The Board held that the agent’s statement was not
within the scope of the authority which the employer delegated to the union—that 1s,
authority to settle controversies over, or to determine initially, the seniority standings of
employees.

41 See Livingston Shirt Corporation, 107 NLRB No. 109.

12 Miami Coca-Cola Bottling Co., 108 NLRB No. 83.

43 See for instance Hale Fire Pump Co., 106 NLRB 603. Milco Undergarment Co., 106
NLRB 767, enforced 212 F. 2d 801 (C. A. 3) ; Ed Taussig, Inc., 108 NLRB No. 82.
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volved had been certified by the Board as the employees’ statutory
representative. The Board pointed out that its certification was
merely an administrative determination of the union’s majority status
but not an adjudication of the employer’s relations with the union.*
However, the Board made it clear that any conduct on the employer’s
part which was merely consistent with honoring the union’s certifica-
tion would not, without more, furnish a basis for finding an 8 (a) (2)
violation. The Board’s ultimate conclusion that the employer here
went beyond its obligations under the Board certification was predi-
cated on the employer’s ready extension of recognition and various
privileges to the favored inside union while denying similar advan-
tages to a campaigning rival outside union, the manifest identification
of the inside union with management through such acts as a super-
visor’s wearing of the union insignia, and the disciplining of em-
ployees for nonsupport of the employer-favored organization.*

In cases where the employer is found to have violated section 8 (a)
(2) by assistance and support which did not reach the point of domina-
tion, the Board, as heretofore, ordinarily directs that recognition be
withheld from the assisted organization until it is certified by the
Board as the employees’ bona fide bargaining agent.** And where
the unlawful assistance had taken the form of a contract granting ex-
clusive recognition to a union other than the statutory representative,
coupled with provisions requiring members of the favored union to
maintain their membership, the employer was further directed to cease
giving effect to the contract or to any other contract with the assisted
union until it was certified by the Board.*” Similarly, employers who
had contractually obligated themselves to give hiring preference to
members of a favored union were directed not to give any further
effect to their contracts prior to Board certification.** But an em-
ployer who contractually delegated to a union the determination of the
employees’ seniority status and enforced the seniority provisions of
the contract so as to lend unlawful support to the union in recruiting
its members was not required to abandon its entire contract with the
assisted union but only the unlawful seniority provisions.®® The Board
here noted that these provisions were separable from the remaining
provisions of the contract and that the contract was one which applied

4 Milco Undergarment Co., 106 NLRB 767, enforced 212 F. 2d 801 (C. A 3).

4 For cases in which the Board directed the disestablishment of unions on the basis of
the trial examiner’'s findings of their employer domination see P. R. Mallory Co, 107
NLRB No. 103 ; Essex Wire and Associated Machines, Inc, 107 NLRB No. 250, P. R.
Mallory Oo., 107 NLRB No. 103 ; Ed Taussig, Inc.,, 108 NLRB No, 82.

4 See, for instance, Marathon Electric Mfg. Corp., 106 NLRB 1171 ; Henry Heide, Inc.,
107 NLRB No. 258; Permanente Steamship Corp., 107 NLRB No. 234 ; Ebasco Services,
Inc., 107 NLRB No. 143.

1T Henry Heide, Ine., 107 NLRB No. 258.

8 Permanente Steamship Corp., 107 NLRB No 234; Ebasco Services, Inc, 107 NLRB
No 143.

“® Pacific Intermountain Express Co., 107 NLRB No. 158.

-
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to several thousand employers and various local unions other than the
ones involved in the case.

In one case, the Board rejected a trial examiner’s conclusion that
an employer who violated section 8 (a) (3) by acceding to a union’s
demand that overtime work be denied to a nonmember and nonco-
operating employee thereby also violated section 8 (a) (2).%* In the
Board’s opinion, the employer’s action here, standing alone, was not
the type of union support contemplated by that section. In another
case, the Board declined to sustain a trial examiner’s finding of un-
lawful employer interference which was primarily based on the part
played by the employer in the establishment of the organization,
which occurred more than 6 months before the filing of the charges in
the case.® The Board held that while the employer’s relations with
the union before the statutory 6-month period was admissible as back-
ground, it could not be given independent and controlling weight in
determining whether the employer violated section 8 (a) (2). Other
practices on which the examiner had relied were held to be too insub-
stantial to warrant the finding of a violation particularly because they
had ceased after they were forbidden by the employer and because the
employer proclaimed its neutrality as soon as rival union activities
began.

The Board during fiscal 1954 reaffirmed its view that in determining
whether an employer violated section 8 (a) (2) by checking off union
charges from the employees’ pay, the requirements for a checkoff au-
thorization under section 302 of the act should not be considered.’
Thus, the Board held that the deduction of certain annual “over-the-
road assessments” to which the employer’s drivers had voluntarily
assented did not violate section 8 (a) (2), regardless of whether or not
_ the deduction conformed to the requirement of section 302.

3. Discrimination Against Employees

Section 8 (a) (3) forbids an employer to discriminate against em-
ployees “in regard to hire or tenure of employment or any term or
condition of employment to encourage or discourage membership in
any labor organization.” However, a proviso to section 8 (a) (3)
permits an employer to make an agreement with a labor organization
requiring that employees, as a condition of continued employment,
join and maintain membership in the union.

The question whether section 8 (a) (3) has been violated frequently
requires not only determinations of factual issues but also a determina-
tion of such basic questions as whether the complaining person is an

% Wyandotte Chemicals Corp, 108 NLRB No. 196.

" Universal Oil Products Company, 108 NLRB No 19.

52 Pacific Intermountain Ewxpress Company, 107 NLRB No. 158, Member Rodgers
dissenting.
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“employee” coming within the protection .of the act, and whether or
not the activities for which he was discriminated against were pro-
tected.® In many instances the Board also must decide the employer’s
motive in discharging, or otherwise disciplining, an employee, that is,
whether the disciplinary action was prompted by legitimate or pro-
hibited reasons.*

a. Employee Status of Discriminatee

In one case during fiscal 1954, the Board held that a company vio-
lated section 8 (a) (8) by causing a subcontractor to deny employment
to a union official who had organized the company’s employees.®® The
absence of a direct employer-employee relationship between the com-
pany and the disecriminatee, according to the Board, was not con-
trolling because of the intimate business relationship between the two
employers under the subcontract, which delegated to the company the
right to have any employee removed.*® The Board further observed
that the company itself was an employer of the discriminatee, either
because the subcontract made the company the subcontractor’s agent
with respect to preventing or terminating. the employment of-any
person who worked on the contracted project, or because company and
subcontractor were dual employers with joint control over the hire
and tenure of employees under the contract. The Board concluded
that under the contractual arrangement the company was an employer
at least of persons over whom it effectively exercised control.

Another case involved the question of the effect of the former super-
visory status of a job applicant to whom the employer refused rank-
and-file employment because of a fear that he would become an active
union adherent.” The Board held that the employer’s action violated
section 8 (a) (3) and that the situation was distinguishable from that
in the Zexas Company case’® In this case, the Board noted, the
former supervisor had been terminated for economic reasons, and the
employer in refusing him nonsupervisory employment was not, as in
the Zewas case, refusing to hire him in a rank-and-file capacity because
he had engaged in union activities while a supervisor.

In a third case, the existence of a violation of section 8 (a) (8)
depended on the actual nature of the relationship between the com-
plainant and the respondent company. Dismissing the complaint,

8 For questions arising in connection with union-security agreements, see pp. 90-95.

o See St. Louis Car Company, 108 NLRB No. 222, where the Board points out the
inherent difficulties of this task in the discharge of which resort must be had to the
Board's broad experience 1n appraising motives. ’

55 West Texas Ulilities Co., 108 NLRB No. 80.

s See the like holding In Awustin Company, 101 NLRB 1257, which the Board held
controlling,

67 Columbus Iron Works Co., 107 NLRB No. 283.

58 T'exas Company v. N. L. R. B., 198 F. 24 540 (C. A 9), setting aside 93 NLRB 1358.
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the Board found that the company and the complainant had become
associated solely for the purpose of determining their compatibility
with a view to becoming coowners of the business, and that no ordi-
nary employer-employee relationship was contemplated.*®

b. Protected and Unprotected Activities

The protection of the act is not limited to the union activities of
employees but extends to all of their legitimate “concerted activities
{for the purpose of collective bargaining or other mutual aid or pro-
tection.” © Therefore, in cases arising under section 8 (a) (3), the
Board must frequently. determine whether activities which gave rise
to discrimination were “concerted activities” and were carried on in a
manner which the act protects.

(1) Strikes and Strike Tactics

In order for a strike to be protected, and for those who engage in
it to be secure against discrimination because of their participation,
the strike must have a lawful objective and must be carried on in a
lawful manner.

Thus, the Board held that a minority group in a bargaining unit
was not engaged in a protected activity when it sought to induce the
employer to deal with the group independently and to ignore the bar-
gaining representative of the unit in a matter clearly covered by the
existing bargaining agreement.®® The illegality of the concerted pres-
sure brought by the group was held to be manifest because if the
employer had yielded to the request, it would have committed an
unfair labor practice. Compliance with the demands of the group
without consultation of the bargaining agent would have encouraged
the minority group to abandon the bargaining agent, thus violating
section 8 (a) (1). The same action would have violated section 8
(a) (5) since the group sought adjustment of matters which were
subject to collective bargaining under the incumbent union’s contract,
and not the adjustment of grievances which under section 9 (a) may
be taken directly to the employer.

In another strike situation, the Board had occasion to express its
view that the right to strike is limited in the case of employees whose
. work tasks involve responsibility for safeguarding property against
. damage.” Employees who strike in breach of this obligation, in the
Board’s opinion, engage in unprotected activity which subjects them
to discipline.

52 Capitol Smoked Fish Corp, 107 NLRB No 155.

8 Section 7.

61 Dazey Corp, 106 NLRB 553.

62 Marshall Car Wheel and Foundry Co , 107 NLRB No. 200 Chairman Farmer dissented
on another ground. See p. 88.
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In ‘the matter of strike techniques, the Board in one case had to

determine whether the act’s protection extended to a union’s pub-
licized strategy to bolster its economic demands on the employer with
what it termed “hit and run” work stoppages.®® Under the union’s
strike scheme, employees in many locations of the divisionwide bar-
gaining unit left their jobs on different days and then returned to
work only to walk out again after a day or two. Simultaneously,
roving pickets of the striking union appeared sporadically at many
places throughout the division. The resulting intermittent and unpre-
dictable work stoppages created confusion which made it difficult for
the company to maintain its services even with the aid of emergency
crews. A majority of the Board concluded that the union’s course
of action, intended to bring about a condition that would be “neither
a strike nor work,” was not entitled to the protection of the act.®* The
majority opinion said:
However lawful might have been the economic objective which CWA sought to
achieve by 1its hit-and-run technique, and regardless of the success or failure of
the Respondent in its efforts to defend against the intgrmittent and unpredict-
able strike and picket attacks, the inberent character of the method used sets
this strike apart from the concept of protected union activity envisaged by
the Act.”

In another case the act was held not to have protected store
employees who, while remaining at work, urged customers and deliv-
erymen to honor a picket line their union had established in connection
with contract negotiations.® The Board found that the employees’
actions amounted to a serious failure in their assigned duties for
which they could be legally discharged. Quoting a court of appeals’
decision in a comparable case,” the Board concluded that “an employee
cannot work and strike at the same time. He cannot continue his
employment and openly or secretly refuse to do his work. He cannot
collect wages for his employment, and, at the same time, engage in
activities to injure or destroy his employer’s business,”

8 Pacific Telephone and Telegraph Co., 107 NLRB No. 301, Member Murdock dissenting.

% Member Murdock, expressing doubt as to whether the strike here could properly be
regarded as unprotected, dissented from the dismissal of the complaint on the ground that
the complaining employees, in any event, could not be legally disciplined because their
participation 1n the strike scheme was limited to honoring the striking union’s picket lines
which had been established in connection with lawful economic demands,

% See also Teatile Workers Union of America, CIO (Personal Products Corp.), 108 NLRB
No. 109, where the Board’s finding that a union refused to bargain in violation of section
8 (b) (3) was based in part on the union’s resort to such harassing tacties as an organized
refusal to work overtime, unauthorized extension of rest periods, direction to employees
not to work special hours, slowdowns, and unannounced walkouts The Board there held
that these activities were unprotected and@ would have justified the employees’ discharge
For further discussion of the case, see p. 105.

8 Montgomery Ward & Company, 108 NLRB No. 152.

9" Hoover Co v. N. L. R B., 191 F. 24 380, 390 (C. A. 6).
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(2) Refusing to Cross Picket Line

The question whether the refusal of employees to cross a picket line
constituted protected concerted activity presented itself in several cases
under varying circumstances. In one case coal mine employees who
refused to cross an organizational picket line and left their work after
the employer had threatened to discharge them or any employee at-
tempting to organize the mine were held to have engaged in a concerted
work stoppage which was protected by the act.®* On the other hand,
an employee who objected to having to make deliveries to customers
where a picket line was mamtained and who disregarded the em-
ployer’s request to perform the work assigned to him was held subject
to discipline for failure to obey instructions.® And in the Pacific
Telephone case ™ employees who failed to cross the picket line of a
union representing other employees of their employer were found to
have removed themselves from the act’s protection because they knew
that in doing so they were cooperating in the picketing union’s planned
and unprotected harassing technique.

(3) Election Propaganda

The extent to which the use of propaganda material during an elec-
tion campaign is protected had to be considered by the Board in a case
involving the discharge of employees for attacking the employer’s
veracity in a letter addressed to the employer and disseminated among
the employees.™ The letter, which contained disrespectful epithets,
was in response to, and was in turn answered by, company letters to the
employees similarly imputing untruthfulness to the campaigning
union. Holding that the letter under the circumstances here did not
exceed the proper bounds of concerted activity,”? the Board pointed
out, however, that the employees’ right to challenge the preelection
statements of their employer is not unlimited. Thus, the Board ob-
served, an employee by participating in concerted activity “does not
acquire a general nor an unqualified right to use disrespectful epithets
concerning his employer,” and he may be lawfully discharged if what
he does or says seriously impairs the maintenance of discipline and
order and renders the employee unfit for further service.”

6 Bryns Coal Company, Inc., 106 NLRB 590,

® Auto Parts Co, 107 NLRB No 78

0 Pacific Telephone and Telegraph Co, 107 NLRB No 301, discussed at p. 84.

" Blue Bell, Inc, 107 NLRB No. 118, Member Rodgers dissenting on other points.

, 72 The Board did not find it necessary to decide whether a single employee would be
protected for similar critical comments.

13 See also E! Mundo Broadcasting Corporgtion, 108 NLRB No. 186, where the Board
adopted the trial examiner’s conclusion that an employee’s letter intended to induce fellow
employees to join a union, and calling attention to alleged injustices in the employer’s
policies, was protected and could not serve as a justification for the writer’s discharge

332786—55——T7



86 Nineteenth Annual Report of the National Labor Relations Board
(4) Bargaining Technique

In one case the employer sought to justify the denial of employment
to a union representative because of alleged threatening remarks he
had made during bargaining negotiations.” The union representa-
tive had stated that he would retaliate against what he considered
stalling bargaining tactics on the part of the employer by seeking
“municipal ownership” of the employer’s electric power plant. Re-
jecting this as justification, the Board observed that the statement,
made in the heat of an argument during bargaining negotiations,
did not warrant the denial of employment to the union official as a
matter of law.”™

c. Discrimination for Concerted Activities

An employer may not discriminate against employees because of
cheir participation in protected strikes and other concerted activi-
ties, except that economic strikers may be permanently replaced.
However, the Board has consistently held that the discharge of eco-
nomic strikers before replacement violates the act.® The Board has
also adhered to the rule that the employer’s right to replace economic
strikers is lost where the strike, economic in its inception, is converted
into an unfair labor practice strike by intervening violations of the
act.”” But an economic strike will be held to have been so converted
only if there is a causal relationship between the employer’s unfair
labor practice and the continuing strike.”

(1) Participation in Unprotected Activities

The Board during the past year was faced with the question
whether all members of a union which had struck in violation of its
contract were subject to discipline regardless of their actual partici-
pation in the strike.”® In this case, the employer terminated its con-
tract with the striking union and discharged all employees including
those not physically present at the time of the walkout. Among
the latter were employees whose absence at the time was excused,
employees who reported for work but were unable to gain admittance
to the plant, as well as employees who were not due to report until

" West Texas Utilities Company, 108 NLRB No. 80.  Other aspects of this case are dis-
cussed at p. 82.

® Compare Teztile Workers Umon of Amemca c1I0 (Personal Products Corp.), 108 NLRB
No. 109, where the Board held that a union was not protected in engaging in harassing
tactics which amounted to an abuse of the union’s barganing powers. '

7¢ See for instance Consolidated Western Steel Corporation, 108 NLRB No. 136. Compare
Kerrigan Iron Works, Inc., 108 NLRB No. 118. Lot

" See for instance R. J. 0il & Refining Oo., Inc., 108 NLRB No 103,

7 See Jordan Bus Company, 107 NLRB No. 148 : Compare Kerrigan, Iron Works, Inc.,
108 NLRB No. 118,

®» Marathon Electric Mfg Corp., 106 NLRB 1171.
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after the plant had closed down. The Board rejected the trial
examiner’s conclusion that the employees in the foregoing categories,
not being participants in the walkout, could not be lawfully dis-
charged. In the Board’s view, the circumstances did not permit
an inference that because of their fortuitous absence these employees
did not share in the union’s action. The Board observed that, fol-
lowing the walkout, many of them, instead of disassociating them-
selves from the walkout, acted in a manner which indicated their
complete accord with the action takeén by the union, while others
appeared at the plant only after union leaders had reported that the
gates were locked and when the union, as a tactical maneuver, had
issued instructions to the employees to report for work at their regular
shift times.

The Board also held that the employer was not required to recall
employees who were on the inactive list at the time of the strike in
accordance with.its contractual undertaking to give preference to
laid-off employees in filling vacancies. The Board pointed out that
the contract had been lawfully terminated by the employer because
of the breach of its no-strike provisions and that there was no evi-
dence that the failure to recall the inactive employees was motivated
by any reason other than the cancellation of the contract.

* On the other hand, the Board rejected the employer’s contention
that it did not violate section 8 (a) (3) by later discharging the wives
of two participants in the unlawful walkout because of the husbands’
continued picketing and refusal to return to work. These activities,

. the Board noted, were protected and were not in breach of contract
because the pickets were no longer bound by the contract as (1) they
had been validly discharged at the time of the illegal walkout and
(2) the contract itself had been terminated.®

The question of the effect of indirect participation in unprotected
concerted activities also had to be dealt with in the Pacific Telephone
case.’ Citing Marathon Electric, the Board there held that a group
of employees removed themselves from the act’s protection by re-
fusing to cross picket lines which they knew were part of a planned
“hit and run” strike scheme. that . was outside the area of protected
activity.

(2) Condonation of Misconduct

While employees may be disciplined for participation in illegal
concerted activities or in misconduct accompanying otherwise pro-

8 The Board further held that the discharge of the pickets’ wives unlawfully interfered
with the latter’s statutory right to refrain from participating in concerted activities,
and to assert their neutrality in a strike situation and to resist any pressure to assist any
party to the dispute. '

8 See footnote 70, p. 85.
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tected concerted action, the Board has adhered to the rule that an
employer who is shown to have condoned the misconduct may not
later assert it in order to justify subsequent discrimination against the
participants. The Board, however, has reaffirmed its position * that
the condonation principle is not available in the case of a strike which
was unlawful in its inception.®

The condonation doctrine was applied during the past year in a
case involving a walkout which, because of its suddenness, endangered
the employer’s plant.®* The employer subsequently refused to rein-
state the strikers except as new employees. According to a Board
majority finding, the employer throughout had maintained that the
employees were disciplined not because of their failure to take neces-
sary precautions in advance of the strike, but because of the violation
of a rule prohibiting employees from leaving the plant without per-
mission and providing that employees who break the rule will be con-
sidered to have quit. The Board majority held that (1) since the rule
could not abrogate the employees’ statutory right to engage in concerted
activities it was not a valid defense to the employer’s discrimina-
tory treatment of the strikers, and (2) by failing to assert its right to
discipline the strikers because of the unprotected aspect of their
walkout, the employer had condoned their misconduct and could not
now revive it in order to justify the discrimination.®® The majority
pointed out that the strikers did not automatically lose their employee
status because of their unprotected conduct and that the employer,
not having asserted its right to discipline them for their misconduct,
had waived its right to do so.

d. Lockouts and Plant Removal

Several cases during fiscal 1954 involved complaints that employees
had been deprived of employment and wages in consequence of unlaw-
ful lockouts which in some instances were accompanied by the removal
of the employer’s operation to another location. Where section 8
(a) {3) was found to have been violated because the employer’s action
was motivated not by valid business considerations but by an antiunion
purpose, the Board has had to devise remedies to vindicate the purpose
of the act under the particular circumstances.

8 See Mackay Radio and Telegraph Company, Inc, 96 NLRB 740.

8 Olearfield Cheese Company, Inc., 106 NLRB 417. The part of the Board’s order in
this case which directed the reinstatement of certain strikers was reversed in N. L. R, B.
v Clearfield Cheese Co., Inc, 213 F 2d 70 (C A 3), because of the court’s disagreement
with the Board’s finding that the strikers’ misconduct had, in fact, been condoned

8 Marshall Caor Wheel and Foundry Co., 107 NLRB No. 100, on reconsideration of
105 NLRB 57.

8 Chairman Farmer dissented from the majority’s conclusion both because of his
belief that the condonation principle should not be applied in the case of conduct of the
kind involved, and because of the absence of affirmative evidence of condonation on the
part of the employer.
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In 1 case the Board found that a transportation company had trans-
ferred its office functions from 1 of its terminals to its general office
in another city,® not as “a step taken in the ordinary course of business,
but [as] a device to avoid bargaining” with the representative of its
clerical workers. In determining the appropriate means for redress-
ing the consequent loss of employment by 2 employees, a majority of
the Board & took into consideration that at the hearing the company
offered the 2 similar employment at its general office and undertook
to reimburse them for moving expenses incurred by themselves and
their families if they accepted. The majority held that this offer
was a reasonable attempt to provide employment and was in keeping
with the Board’s remedial policy in situations where substantially
equivalent jobs are not available in the location where discriminatees
were working when deprived of work. Consequently, the majority
held that the employer’s back-pay liability should terminate as of the
date of the offer to provide employment at the new location of its
clerical operations. In the matter of reinstatement, the majority
found that since the discriminatees had refused employment at the new
location, the employer should be required only to provide employment
at the old location if it should resume office operations there. How-
ever, the majority did not believe that the employer could appropri-
ately be directed to resume office operations at the former location in
order to provide immediate employment. In this respect, the majority
took into account the fact that the transfer of operations, though
timed to coincide with the advent of the union, was also attended by
strong economic considerations and did not necessitate the hiring of
clerical personnel at the new location. To order resumption of clerical
operations at the former place, according to the majority, would have
been punitive rather than remedial and would result in additional
financial burdens and the continuation of uneconomic business
conditions.®

No violation of section 8 (a) (3) was found in situations where the
closing of a plant or transfer of operations in the Board’s opinion had
been motivated entirely by economic considerations and was not

8 T'ennessee-Carolina Transportation, Inc, 108 NLRB No. 179,

87 Member Murdock dissenting.

8 Compare the earlier case of Mount Hope Fimshing Co, 106 NLRB 480, where the
Board had similarly found that the employer, in order to evade its responsibilities under
the act, closed its plant and removed part of the operations to a new location 1n another
State. Here the company’s decision to shut down the plant and to remove its operations
was made 2 days after a union victory in a representation election and a day after an
unsuccessful attempt to obtain a strike settlement The Board's order in this case,
however, was set aside by the Fourth Circuit Court of Appeals because of the court’s
view that the shutdown and transfer of operations was the result of economic considera-
tions. See Mount Hope Fuushing Co. v. N. L. B B, 211 F 2d 365.
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intended to avoid bargaining with, or to discourage membership in, a
union which claimed recognition.®

e. Discrimination Under Union-Security Agreements

Section 8 (a) (3) not only prohibits discrimination in employment
to discourage union membership or other protected activities, but also
prohibits discrimination intended to compel membership in a union
which does not have a valid union-security agreement. ~Moreover,
even under a valid union-security agreement, an employee may be dis-
charged only for lack of membership in the contracting union which
results from his failure to tender on time “the periodic dues and initia-
tion fees uniformly required.” #

In cases involving alleged discrimination under union-security
agreements, the Board must first determine whether the agreement is
valid under the proviso to section 8 (a) (3). For such an agreement
to be valid (1) the contracting union must have the statutory qualifi-
cationms, i. e., it must be the bona fide representative of the employees
covered in an appropriate unit; * (2) it must have complied with the
filing and non-Communist affidavit provisions of the act; ®2 and (3) the
terms of the agreement must conform to the statutory limitations.

(1) Delegation of Authority Over Seniority to Union

One case presented the question whether it is consistent with the
union-security limitations of section 8 (a) (3) for an employer to
enter into a contract with a union delegating to the latter the authority
to settle controversies relating to seniority.®® The contract first in-
corporating the seniority provisions here was superseded by a later
contract containing the additional provision that the union shall de-
termine such controversies “without regard to whether the employees
involved are members or not members of the union.” Overruling an
earlier decision,” the Board held that delegation to a union of com-
plete control over seniority is violative of the act, even though the
.contract does not, on its face, provide that the union shall make its
seniority determinations on the basis of union affiliation, and regard-
less of whether the contract specifically provides that union member-

8 Brown Truck and Trader Manufacturing Company, 106 NLRB 999, Chairman Farmer
dissenting on another point; Marathon Electric Mfg. Corp., 106 NLRB 1171, further
discussed at p. 86.

% Section 8 (a) (8).

9. Henry Heide, Inc., 107 NLRB No. 258.

*2 Tacoma Harbor Lumber and Tuvmber Co., 108 NLRB No, 127,

The proviso of section 8 (a) (3) also provides that the contracting union’s authority
to make a union-security agreement must not have been revoked by the employees within
the preceding 12 months in a deauthorization poll under section 9 (e).

9 Pacific Intermountain Ezpress Company, 107 NLRB No. 158.

% Firestone Twe and Rubber Co., 93 NLRB 981 (1951).
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ship shall not be considered in determining seniority. The Board
observed :

The objective standards relevant to a determination of seniority generally
derive from the employment history of the employees involved, and that infor-
mation is, as a rule, peculiarly within the knowledge of the employer. Indeed,
the area in which the union is likely to be more informed than the employer
.with respect to the employer’s employees is that pertaining to employees’ union
membership or to the employees’ compliance with the union’s constitution, bylaws,
or other regulations—subjects, however, which obviously are not relevant con-
siderations in the implementation of a seniority provision. We can therefore
see no basis for presuming that when an employer delegates to a union the
authority to determine the seniority of its employees, or even to settle contro-
versies with respect to seniority, such control will be exercised by the union in
o nondiscriminatory manner. Rather, it is to be presumed, we believe, that such
delegation is intended to, and in fact will, be used by the union to encourage
membership in the union.

On the basis of these considerations, the Board concluded that delega-
tion of authority to a union over seniority necessarily tends to en-
courage membership in the union and that the mere inclusion in the
contract of a statement that seniority will be determined without re-
gard to union membership is not by itself enough to cure the inherent

illegality of the delegation.

(2) Other Terms of Union-Security Agreements

In several cases, the Board again had to determine whether union-
security agreements, relied on as a defense to discrimination charges,
effectively provided for the statutory 30-day grace period which must
be accorded employees for acquiring membership.

In 1 case the Board held that a provision requiring membership
after 21 working days did not satisfy the statute and did not, as con-
tended, allow new employees 30 days of grace.®® Pointing out that
the union-security proviso of section 8 (a) (3) creates an exception
to the act’s antidiscrimination scheme, the Board made it clear that
the plain 30-day language of the proviso must be given effect and may
not “be distorted by different language requiring an involved construc-
tion to attain the same meaning.”

Where a contract does not clearly accord all nonmembers the 30-day
grace period to which they are entitled, the contract may nevertheless
be held valid on the basis of evidence indicating that the parties did
in fact intend to comply with the statutory provisions. Thus, a clause
which could be construed as requiring employees with more than 30
days’ previous employment to acquire membership immediately after
the effective date of the contract was held valid in the light of circum-

9% Tacoma Harbor Lumber and Timber Co., 108 NLRB No. 127.
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stances attending and following its adoption.®® The Board noted
that, during negotiation of the contract, the adequacy of the 30-day
clause was considered and that at a ratification meeting the employees
were advised that all employees, old and new alike, had a 30-day
grace period for acquiring membership. Concluding that under the
circumstances the clause was valid, the Board also noted that no em-
ployee had in fact been required to acquire union membership less *
than 30 days after the execution of the contract.

In another case a majority of the Board held that.a maintenance-
_.of-membership agreement was not, as contended, invalid in that on
its face it failed to extend the required 30-day grace period to old
employees whose membership in the contracting union had lapsed
prior to the execution of the contract.®” The majority pointed out
that the contract in question was executed contemporaneously with
the expiration of an earlier contract likewise requiring maintenance
of membership; that absent evidence to the contrary, the employees
must be presumed to have maintained their membership; and that,
all employees being. members of the union upon the renewal of the
contract, there were no employees who were entitled to a 30-day grace
period under the Krause Milling rule.’

Union-security agreements have uniformly been held illegal under
section 8 (a) (3) where they obligated the employer to give prefer-
ence to or to hire only union members, thus depriving new employ-
ees of the statutory grace period.”® Nor was an agreement, though
containing valid union-security provisions, held to protect the em-
ployer in making job assignments dependent on seniority which was
determined by the contracting union on the basis of the dates on which
employees acquired membership rather than on the basis of dates of
employment.! Asnoted by the Board, the employer’s practice had the
effect of requiring employees to become members of the union immedi-
ately upon being hired and thus to forego the statutory 30-day period.

The Board has again held that the illegality of a union-security
clause cannot be cured by a so-called “saving” clause to the effect

% Krambo Food Stores, Incorporated, 106 NLRB 870. The circumstances considered
here had not been before the Board in the prior representation proceeding where the same
contract was held not to be a bar to an election because of its defective union-security
clause (98 NLRDB 1320). In view of the present determination that the clause was a
valid one, the Board ordered that 1ts certification in the representation proceeding shall
be accorded no further force or effect

T talhty Co-Workers’ Association (Public Service Electric and Gas Co), 108 NLRB
No. 122, Member Rodgers dissenting.

8 Krause Muling Company, 97 NLRB 536.

% See, e. g., Permanente Steamship Corporation, 107 NLRB No 234, Boilermakers Local
808 (Harbor Ship Mawmtenance Co ), 107 NLRB No 212 ; Ebasco Services, Incorporated,
107 NLRB No 143

1 Pacrfic Intermountain Express Company, 107 NLRB No 158



Unfair Labor Practices 93

that the clause shall be “subject to the provisions of any and all ex-
isting laws.” 2

On the other hand, a Board majority took the view that a deferral
clause, purporting to postpone the effectiveness of a union-security
clause if “now prohibited by law” until it shall “become lawful,”
must be given effect where it appears that the parties actually in-
tended deferral and that the employees were aware that the clause
was not presently operative.’ The majority found no material dif-
ference between looking to extrinsic evidence to determine whether an
ambiguous union-security clause violates the act because of its terms,*

and to determine whether an unlawful clause is presently operative.
*

(3) Application of Union-Security Agreements

The enforcement of the union-security provisions of a contract may
violate section 8 (a) (3) also because the provisions, though legal,
are applied in a discriminatory manner.

In the latter respect, section 8 (a) (3) provides that an employer
cannot lawfully discharge an employee if he has reasonable grounds
to believe that (1) union membership was not available to the em-
ployee on equal terms with other employees, or (2) the union re-
quested discharge for reasons other than the employee’s failure to
pay the regular dues and initiation fees. Under these provisions, the

" Board held that an employer who, at the union’s request, discharged
an employee who had failed to pay arrears consisting of dues and a
nonattendance fine, did not violate section 8 (a) (3) because the em-
ployer was justified in believing that the sole reason for the union’s
request was the employee’s failure to pay his regular dues.® The
Board found that the employer had taken care to carry out only its
legal obligation under the union-security provisions of the contract;
that it had been repeatedly advised by the union that dues delinquency
was the sole reason for demanding the employee’s discharge; and that
it sought unsuccessfully to ascertain from the employee himself
whether the union was motivated by some other reason. Nor was the
discharge of an employee for failure to pay union dues held unlawful
simply because the union at one time also had insisted on the payment
of a fine.* The Board pointed out that, while the act does not per-
mit the discharge of an employee for failing to pay a fine, a fine re-

2 Ebasco Services, Incorporated, 107 NLRB No. 143. The Board cited numerous de-
cisions of i1ts own and the courts where similar “savings” or “‘separability’” clauses were
held ineffectual.

3 Sterling Faucet Company, 108 NLRB No. 238, Member Murdock dissenting.

+ See Krambo Food Stores, Incorporated, 106 NLRB 870, p. 92.

s Bloomingdale’s, 107 NLRB No. 62. Member Murdock concurred in the dismissal of
the complaint against the employer, but beheved that the union likewise should have been
absolved of the charge that its request violated the act.

¢ National Lead Co., Titanwum Division, 106 NLRB 545.
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quirement in connection with the payment of dues is not proscribed as
long as the employee’s failure to remit the fine is not the reason for
the union’s request that the delinquent employee be discharged. Here,
the Board noted, the employee’s discharge was brought about only after
the demand for dues had been separated from the demand for the
fine.

The legality of the application of contractual union-security
provisions depended in some instances on whether the employees
affected were subject to the provisions at the time of their discharge.
In one case an employee whose discharge had been requested because
of the nonpayment of dues under a maintenance-of-membership
agreement was found to have effectively resigned from the union
before the execution of its current agreement.” The union’s previous
maintenance-of-membership agreement, which was in effect at the
time of the employee’s resignation, had expired 9 days before the
execution of the new agreement. Thus, the Board held, the discharged
employee was not, and was not required to be, a member of the union
when the new contract was made. Consequently, he did not become
subject to its maintenance-of-membership requirements and could not
be lawfully discharged for his failure to pay dues. The Board dis-
tinguished the situation from that in an earlier case where employees
were held to have been lawfully discharged under existing union-
security provisions for dues delinquencies which accrued during the
term of the union’s preceding contract.* There, the Board pointed
out, there was no hiatus between the two contracts, the second of which
was but a continuation of the first.

In one case the Board held that the discharge of employees who
had attempted to comply with the terms of a union-security agree-
ment as represented to them by the parties could not be justified on
the ground that the employees’ applications for membership were too
late under the actual terms of the agreement.® The parties, having
themselves varied the terms of the contract and thereby misled the
employees, were bound by their representations, according to the
Board.

(a) Withholding of Vacation Pay for Dues Delmquency

- A further question presented durlng the past fiscal year was
Whether, under the union-security proviso of section 8 (a) (3), em-"
ployees delinquent in their dues could legally be penalized by the
withholding of their vacation pay.® In the view of a majority of
the Board, this action was not permitted by the exception to the
antidiscrimination rule of section 8 (a)' (3) because it was not in

" New Jersey Bell Telephone Company, 106 NLRB 1322. . . . f
8 National Lead Co , Tetanium Division, 106 NLRB 545. ‘

® Busch Kredit Jeweliy Co., Inc, 108 NLRB No. 170

1 Krambo Food Stores, Inc., 106 NLRB 870, Members Murdock and Styles dissenting.
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the nature of selecting a penalty short of discharge, but of imposing
an “additional discrimination, over and above the threat of discharge.”
The majority concluded that the union-security provisos were not
designed “to give employers and unions a license to use various dis-
criminatory devices, short of discharge, to coerce an employee to join
the union while still holding over head the alternate threat of
discharge.”

4. Refusal to Bargain in Good Faith

Section 8 (a) (5) makes it an unfair labor practice for an employer
to refuse to bargain in good faith with the representative which a
majority of an appropriate unit of employees has chosen to bargain
for them about wages, hours, or other conditions of employment.

a. Majority Status of Representative

Where an employer, charged with having violated Section 8 (a) (5),
seeks to excuse his admitted refusal to bargain on the ground that the
bargaining agent of the employees does not represent a majority of
them, the Board determines the validity of the employer’s defense
according to certain rules. If the bargaining agent was previously
certified by the Board on the basis of an election, its majority status
is presumed to continue, and the employer is obligated to bargain
with it for a reasonable period of time, normally a year.®* As pointed
out in the Heide case, this rule is qualified, however, in that a union’s
majority may be challenged within the certification year where
“unusual circumstances” are present,? such as the dissolution of the
certified union ; doubt as to the bargaining agent’s identity following
a change in its affiliation; and a substantial increase in the number
of employees in the bargaining unit during the certification year.
The Board, however, specifically rejected the contention in the Heide
case that the mere filing of a rival petition during the year likewise
creates special circumstances and relieves the employer from its bar-
gaining duty until the Board acts on the petition. To so hold, the
Board declared, would be “[to place] a heavy premium on frivolous
petitions filed by rival unions during the certification years of other
unions, and would be lending the processes of the Board towards
upsetting the industrial stability that Congress expressly intended
for us to preserve.” But the Board also pointed out that if the Board
issues a notice of hearing on such a petition because it believes that
the circumstances warrant a formal investigation, the employer may
suspend bargaining with the certified union when the notice of hearing
issues.

1 Henry Heide, Inc., 107 NLRB No. 258, Member Murdock concurring
¥ See also Shirlington Supermarket, Inc., 108 NLRB No. 90.
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In the case of a bargaining agent whose first certification year has
expired, or whose majority claim is not based on a certification, the
Board continues to hold that the employer’s refusal to bargain, or
his conditioning of recognition on a Board election, is not unlawful
as long as the employer challenges the union’s status in good faith.*®
Conversely, where the employer’s assertion of doubt regarding the
status of the majority representative is not made in good faith, the
employer’s refusal to bargain will be held a violation of section 8 (a)
(5). The Board has again made it clear that “one of the essential
prerequisites to any finding that the employer raised the majority issue
in good faith is that it must no¢ have been raised in a context of illegal
antiunion activities, or other conduct . . . indicating that in raising
the majority issue the employer was merely seeking to gain time in
which to undermine the union.”

b. The Request to Bargain

The Board has consistently held that an employer cannot be found
to have violated section 8 (a) (5) if the complaining union did not
make an unequivocal request to bargain. As reiterated by the Board
in one case, “while the request to bargain need not be formal, nor
made in any particular manner, a union must clearly convey to the
employer its desire to negotiate with him.”* 1In this case, the Board
held that the General Counsel did not sustain the burden of showing
that an effective request had been made. The Board noted that the
asserted request consisted only of (1) a letter containing no “present,
clear demand for bargaining” but at most asking that the employer
consent, to an election, and (2) conversations which could be inter-
preted as a request to bargain about the discharge of two employees
but not about any other subject of bargaining.

In another case, the Board dismissed refusal-to-bargain charges be-
cause the union’s bargaining request was defective in that it failed to
specify an appropriate unit in which the union claimed majority
status.®

The union’s written request in this case was such that, under the
circumstances, the employer could not be certain whether a single-

12 See Vulcan Steel Tank Corp., 106 NLRB 1278; Poe Machine & Engineermng Co.,
107 NLRB No. 287; American Laundry Machinery Co., 107 NLRB No. 316; and The
Walmac Co. (Radwo Station KMAC £ FM Station KISS), 106 NLRB 1355

¥ Henry Heide, Inc., 107 NLRB No. 258 See also Consolidated Tegtile Co. (Ella Div.),
106 NLRB 580. In this case, the Board also found a refusal to bargain on the alternate
ground that the employer was not in a position to challenge the union’s majority “status
because a reasonable time had not yet elapsed since the execution of a settlement agree-
ment requiring the employer to bargain. The Board applied the rule of Poole Foundry &
Machine Co. v N L R. B, 192 F 2d 740 (C A. 4), enforcing 95 NLRB 34, certiorari
denied 342 U 8 954.

B YcCann Steel Co., 106 NLRB 41.

16 Mike Persia Chevrolet Co., Inc., 107 NLRB No. 82.
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employer unit or a multiemployer unit was sought. Further, the
union at the time had on file with the Board a petition for a three-
employer unit, but the union was not shown to have had majority
status in such a unit. A single-employer unit was ultimately found
appropriate. The Board held that, under these circumstances, the
employer was not required to seek clarification from the union of its
ambiguous request.

c. Suspension of the Bargaining Obligation

In several cases, a question arose as to whether the employer’s duty
to bargain with the acknowledged representative of the employees had
been suspended. The Board’s finding of such suspension in 2 cases
was predicated on the complaining union’s own action. In 1 case,
the employer had refused to bargain further with a union as long as
it retained the dual status of the employees’ bargaining agent and
the employer’s business competitor.”” In the Board’s view, a bar-
gaining agent’s status as business rival of the employer with whom
it seeks to deal is incompatible with the union’s statutory duty to
bargain “with the single-minded purpose of protecting and advancing
the interests of employees.” For, the Board said, the union has ac-
quired a special mterest which may well be at odds with that purpose.
The Board added:

‘We believe that the Union by becoming the Respondent’s business rival has
created a situation which would drastically change the climate at the bargaining
table from one where there would be reasoned discussion in a background of
balanced bargaining relations upon which good-faith bargaining must rest to
one in which, at best, intensified distrust of the Union’s motives would be
engendered. The Board has held that under unusual circumstances a union
may, by contemporaneous action in connection with bargaining, afford an em-
ployer grounds for refusing to bargain so long as that conduct continues. "This
is so because it cannot be determined whether or not an employer is wanting in
good faith where the measurement of this critical standard is precluded by an
absence of fair dealing on the part of the employees’ bargaining representative.
In our opinion, the Union involved herein by virtue of its dual capacity has made
fair dealing with the Respondent inherently impossible.!® [Footnotes omitted.]

In another case, the Board held that a union which called a strike
in breach of its contractual no-strike pledge similarly forfeited its
bargaining rights and that the employer’s duty to bargain was sus-
pended until the strike ended.”

On the other hand, the Board during fiscal 1954 made it clear that
an employer’s duty to bargain with an incumbent union is not sus-

17 Bausch & Lomb Optical Co., 108 NLRB No. 213, Member Murdock concurring

18 Member Murdock concurred in the dismissal of the complaint solely on the ground
that under Phelps Dodge, cited by the Board, the union’s engaging in a competitive
business was conduct inconsistent with good-faith bargaining.

1 Marathon Electric Mfy. Corp., 106 NLRB 1171.
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pended merely because a representation petition has been filed with
the Board by either the employer himself or a rival union.?

In another case, it was contended that the employer’s duty to bar-
gain with the newly certified representative of a craft group did not
become fully operative during the remainder of the term of a contract
with another union which covered a unit including the craft.* The
contract had been held by the Board to be ineffective as a bar to an
election in the craft group because it was of unreasonable duration.
However, the employer insisted that its substantive terms were not
affected by the substitution of a new bargaining agent for the craft.
The Board held that the same policy reasons which militate against
recognizing a contract of unreasonable duration as a bar to a Board
representation election during its entire term entitle a newly certified
representative to full collective bargaining for the unit it is certified
to represent. The Board observed that its rule permitting employees
to change representatives at reasonable intervals would be of little
value if contracts of unreasonable duration were held to preclude a
new representative from negotiating new terms and conditions of em-
ployment for an extended period of time.

d. Violation of Bargaining Duty

An employer who is legally required to bargain with the repre-
sentative of his employees will be found to have violated his statutory
duty if it is shown that he did not in fact intend to deal with the
representative in good faith,” or that in the course-of negotiations the
employer resorted to action inconsistent with the concept of collective
bargaining.

(1) Bypassing the Employees’ Representative

The employer’s statutory duty to bargain exclusively with the em-
ployees’ accredited representative is violated where the employer deals
with the employees directly or acts unilaterally in matters subject to
bargaining. Thus the Board in one case found a violation of section
8 (a) (5) where, following unsuccessful negotiations and rejection of
a final wage offer, the employer polled the employees as to whether
they wished to accept his offer or intended to refuse it and to obey the
union’s strike call.®® The employees responded, their vote favoring ac-
ceptance was published in a local newspaper, and the strike did not
occur. The Board pointed out that while an employer without vio-

9520 Henry Heide, Inc., 107 NLRB No., 258, Member Murdock concurring See also pp.
—-96,

2 American Seating Company, 106 NLRB 250,

% See section 8 (d) of the act. And see for instance A. E. Nettleton Co., 108 NLRB
No. 236 Compare Partee Floormng Mill, 107 NLRB No. 249, Member Muidock dissent-
g ; American Laundry Machinery Company, 107 NLRB No. 816 ; The Frohman Manu-
facturing Co., Inc., 107 NLRB No. 279, Member Murdock dissenting,

% The Stanley Works, 108 NLRB No 102
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lating the act may inform the employees of the status of its negotia-
tions with the union and may even urge them to persuade the union
leadership to accept the last offer made, the employer may not deal
directly with the employees. Here, the Board found, the employer
in fact did deal directly with the employees by appealing to them to
accept its final offer after the union membership had rejected it and
by asking each employee to advise the employer by ballot of his posi-
tion. However, in one case the Board held that while the employer
violated section 8 (a) (1) by soliciting employees engaged in a recog-
nition strike to return to work, the employer did not thereby also vio-
late his bargaining duty under section 8 (a) (5).2* The Board held
that the solicitation of the strikers could not be regarded as evidence
that the employer sought individual rather than collective bargaining.

In the matter of unilateral action, the Board held in one case that
an employer violated section 8 (a) (5) by granting a wage increase
during a strike called by a union to obtain recognition as the em-
ployees’ representative.® However, unilateral employer action while
the empolyee representative seeks to bargain has not invariably been
Leld to violate the act without regard to the attending circumstances.
Thus, the Board found that an employer did not violate his bargaining
obligation by granting certain wage increases during the interim be-
tween an impasse which had been reached in good faith, and the re-
sumption of negotiations.® The Board noted that the employer dis-
played no antiunion animus, that the parties overcame the impasse and
reached agreement, and that the harmonious relations between them
had not been disrupted. Nor were unilateral wage increases held un-
lawful where the bargaining agent-had full knowledge of the em-
ployer’s action and had indicated its acquiescence by its failure to pro-
test the action until the time of the hearing in the case.”

(2) Grievance Procedure

During fiscal 1954, the Board was called upon to construe the griev-
ance provisos of section 9 (a) # and to determine whether it is proper
for an employer to accept and consider a grievance presented, not by

2 Efco Manufacturing, Inc.,, 108 NLRB No. 52.

» Efco Manufacturing, Inc., cited above.

26 Quaker State 0il Refining Corporation, 107 NLRB No. 11.

2 The Frohman Manufacturing Co., Inc., 107 NLRB No. 279, Member Murdock dissenting
See also The Stanley Works, 108 NLRB No. 102, where the Board agreed with the trial
examiner’s conclusion that a notice announcing the employer’s intention to discontinue its
customary Christmas bonus did not violate section 8 (a) (5) since the employer subse-
quently bargained with the union regarding the subject.

% According to the provisos “any individual employee or a group of employees shall have
the right at any time to present grievances to their employer and to have such grievances
adjusted, without the intervention of the bargaining representative, as long as the adjust-
ment is not inconsistent with the terms of a collective-bargaining contract or agreement
then in effect,” provided ‘‘the bargaining representative has been given opportunity to be
present at such adjustment.”
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the employee immediately concerned, but by a union other than the
certified representative of the griever’s bargaining unit.® The Board
concluded that such action on the part of an employer is not contem-
plated by the provisos and, consequently, violates section 8 (a) (5).
In the Board’s view, the legislative history of the grievance provisos
to section 9 (a) of the amended act clearly indicates that Congress was
concerned with assuring the individual griever the right to confer
with his employer without requiring participation of the certified
bargaining agent, but that Congress did not intend to permit the
griever to seek intervention of a minority union. The Board declared
that “to read such a broad meaning into the provisos would effectively
disrupt the peaceful application of the majority rule inherent in the
Board’s certification and would lead to instability in industrial
relations.” 30

In one case, the Board dismissed a refusal-to-bargain complaint
based on the employer’s refusal to submit a dispute to arbitration—the
third stage of a contractually established grievance procedure.* The
Board held that in the absence of any evidence that the employer did
not in good faith deal with the merits of the grievance during the first
two stages, the employer’s failure to comply with the union’s request
to proceed to arbitration could not be considered a violation of section
8 (a) (5), regardless of whether the refusal constituted a breach of the
collective-bargaining agreement.

(3) Limitation of Contract Term

In cases where the employer refused to enter into a contract with
the bargaining agent for a term extending beyond its certification
year, the Board has held that such a refusal is not a violation of the
act in the absence of an intent to avoid good-faith bargaining.?*> Con-
versely, in a case where the employer’s insistence on a limited contract
term was not made in good faith, but was intended to avoid further
bargaining with a certified union, the Board found an unlawful refusal
to bargain.*® In this case, the Board found that the employer not only
had indicated its bad faith by its prior conduct, but had manifested its
‘intention to frustrate successful bargaining during the union’s certifi-
cation year by insisting on a limited contract term in order to prevent
agreement on a contract. This adamant insistence on conditioning
further bargaining on the limitations of any contract to the certifica-
tion year, the Board held, constituted itself an unlawful refusal to

2? Federal Telephone and Radwo Co, 107 NLRB No. 146.

3¢ Federal Telephone and Radio Co , cited above. The Board noted its disagreement with
the view in Douds v. Local 1250, Retail Wholesale Department Store Union, 173 F, 2d 764
(C A. 2), where the court held that the provisos permit the processing of a grievance
through a union other than the ceitified representative.

31 Textron Puerto Rico (Tricot Diviswn), 107 NLRB No. 142,

32 See Vulcan Steel Tank Corporation, 106 NLRB 1278.

23 Henry Heide, Inc., 107 NLRB No. 258.
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bargain. In an earlier case, the Board had similarly found that an
employer’s refusal to bind itself by contract beyond the certification
year occurred in a context of unfair labor practices and was evidence of
bad-faith bargaining.3

(4) Refusal to Furnish Information

The question of the extent to which section 8 (a) (5) requires an
employer to make available information to the employees’ representa-
tive was raised again during the past year by a union’s charge that it
had been denied information disclosing the wage rate of each employee
in the bargaining unit®® A majority of the Board held that the
employer’s refusal to furnish the information was unlawful, particu-
Jlarly since no showing was made that compliance with the request
would have been unduly burdensome. The majority pointed out that
the union was entitled to obtain all information necessary to the full
development of bargaining negotiations and, therefore, could right-
fully demand the names and wage rates of the employees in the unit.
The majority made it clear that where information is sought “for the
purposes of collective bargaining generally” it is sufficient that the
requested information “is related to the issues involved in collective
bargaining, and . . . no specific need as to a particular issue must be
shown.” 3¢

In an earlier case, the Board dismissed refusal-to-bargain charges
based on the employer’s failure to furnish financial data in connection
with negotiations concerning wages for work on certain machines.®
The union in this case had abandoned its request for the information
after agreement was reached regarding the particular machine rates.
The Board noted that the impasse subsequently reached by the parties
concerned other issues and was unrelated to the machine-rate dispute.

B. Unfair Labor Practices of Unions

Section 8 (b) of the act specifically proscribes as unfair labor prac-
tices 6 separate types of conduct by unions or their agents. The more
important cases decided during fiscal 1954 under subsections (1), (2),
(8), and (4) of section 8 (b) are discussed below. No cases came to
the 5-member Board involving 8 (b) (5) which forbids excessive
and discriminatory union fees, or 8 (b) (6) which prohibits so-called
“featherbedding” practices. ]

 International Furniture Co., 106 NLRB 127, enforced 212 F. 24 431 (C. A. §).

38 Whitin Machine Works, 108 NLRB No. 223.

3 Chairman Farmer, concurring, further emphasized the necessity of establishing a clear-
cut rule in this matter, becanse of the many cases which arise from disagreements regarding
the scope of the employer’s obligation to supply wage information. Member Beeson, dis-
senting, believed that the information furnished by the employer here was fully adequate
for the union’s expressed bargaining purposes and that no need had been shown for the

individual wage rates which the employer withheld.
3t Douglas Sk Products Company, Inc, 107 NLRB No. 98.

322786—55——8
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1. Restraint or Coercion of Employees

Section 8 (b) (1) (A) forbids a union to restrain or coerce em-
ployees in their statutory right to engage in or refrain from engaging
in self-organization. In administering this provision, the Board has
again had to deal with situations involving violations in the form of
threatened or actual violence in the course of strikes,”® and hiring
agreements and practices unlawfully tending to compel union mem-
bership * or the requirement that the employee abandon rival union
membership to obtain a job.%

In one case, the Board found that a union v1olated section 8 (b) (1)
(A) by its threats and reprisals against employees who had com-
plained to the parent organization about the union’s dealings with
the employer.#t The Board pointed out that the employees’ right to
protest and question the actions of their bargaining representative
and to persuade others to support their position is inherent in the
employees’ right to self-organization guaranteed by section 7.

In another case, the Board rejected a union’s contention that it did
not violate section 8 (b) (1) (A) by coercing employees to participate
in concerted activities which were outside the protection of section 7
or by restraining employees from testifying against it before the
Board.#? The Board made it clear that section 7 guarantees the right
to refrain from assisting labor organizations and that employees may
therefore not be coerced to give such assistance by engaging in any
conduct. The fact that the activities may not have been within the
purview of section 7 was therefore held irrelevant. In the matter
of testifying, the Board observed that an employee’s right to partici-
pate in proceedings before the Board is equally protected against
interference whether the participation is in support of, or in opposi-
tion to, the position of a participating labor organization.

The Board also had occasion during the past year to reiterate that
the proviso to section 8 (b) (1) (A), which preserves a union’s right
to prescribe membership rules, cannot be used to defend conduct which
violates any other provision of the act. Thus, a discriminatory sys-
tem of job assignments was held to be unlawful under section 8 (b)
(1) (A) even though the contract adopting the system conformed to
the union’s rules and bylaws.®

3 See for instance District 50, UMW (Tungsten Mining Corporation), 106 NLRB
903, The Englander Company, Inc., 108 NLRB No. 7.

® See Ebasco Services Incorporated, 107 NLRB No. 143 ; Roedway Bzpress, Inc, 108
NLRB No 123; Local 595, Iron Workers (Bechtel Corporation), 108 NLRB No. 149 ; and
Pacrfic Coast Marine Firemen (Pacific Maritime Association), 107 NLRB No. 126

4 See Seabright Construction Company, 108 NLRB No. 6.

1 Roadway Ewpress, Inc, 108 NLRB No. 123.

42 Tewtile Workers Umon, CI0 (Personal Products Corporation), 108 NLRB No. 109.

4 National Lead Company, 106 NLRB 545; Pacific Intermountawn Ezpress Company,
107 NLRB\ No. 158, .
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2. Causing or Attempting to Cause Illegal Discrimination

The provisions of section 8 (b) (2) forbidding a union “to cause
or attempt to cause” discrimination against employees, except in the
lawful enforcement of union-security agreements, were involved in a
number of cases during fiscal 1954. The violations charged for the
most part concerned the legality of the adoption and enforcement
of union-security agreements and hiring practices.

The Board has continued to hold that the inclusion in a contract
of illegal union-security provisions ** which tend to encourage union
membership itself violates section 8 (b) (2),* and that section 8 (b)
(2) is likewise violated where a union resorts to economic pressure to
enforce demands for an unlawful union-security arrangement.*®

a. Discriminatory Employment Practices

Several cases under section 8 (b) (2) arose from discriminatory
hiring agreements or hiring arrangements under which the unions
involved were placed in a position to limit employment to their
members. Among the challenged practices were conventional agree-
ments, or arrangements, prevalent in such industries as shipping and
construction, whereby the employer must give employment preference
to union members or may hire only such applicants as have been re-
ferred or cleared by the particular union.*

The Board has continued to hold that by being a party to a hiring
arrangement which contemplates discrimination against nonunion
employees a union becomes liable for any discrimination pursuant
to the arrangement. Thus a union which had a referral arrangement
was found to have caused a job applicant’s failure to obtain employ-
ment even though the applicant had not sought and therefore had not

4 For a discussion of such illegal contract clauses encountered during the past year
see the section on employer discrimination under union-security agreements, pp. 90-95. See
also Local 808, International Brotherhood of Boilermakers, 107 NLRB No. 212, where
the Board held that a union-security clause which may have been lawful in 1tself was not
available as a defense to section 8 (b) (2) charges because it was inseparably interwoven
and tainted with other union-security provisions and practices which were illegal.

4 See for instance Permanente Steamship Corporation, 107 NLRB No. 234. And see
Pacific Intermountain Exzpress Company, 107 NLRB No. 158, The illegal seniority pro-
visions i1nvolved in that case are discussed at p. 93. See also Consolidated Western
Steel Corporation, 108 NLRB No. 136, In this case the Board also held that the clause,
which was a continuation of a sinmlar provision antedating the amended act, was not
validated by the saving provision of section 102, The former agreement contained no
substantive terms as to wages, hours, and other employment conditions and, in the Board’'s
view, was therefore not one to which the immunity of section 102 extended.

46 See for instance Local Union No. 55 and Carpenters’ District Council of Denver, 108
NLRB No. 29. )

4 See Permanente Steamship Corporation, 107 NLRB No. 234 ; Local 803, Boilermalkers
(Harbor Ship Mawntenance Co.), 107 NLRB No. 212; Seabright Construction Company,
108 NLRB No. 6 ; Consohidated Western Steel Corporation, 108 NLRB No. 136.
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been specifically denied union clearance.*®* The Board held that the
existence of discriminatory conditions of employment which the
union had created made it futile for nonunion job applicants to seek
referral and they were not required to do so in order to hold the
union responsible for the normal consequences of its acts. But the
Board in one case pointed out that the mere refusal of a union to refer
men to an employer on request, standing alone and absent a dis-
criminatory hiring agreement or practice, does not violate section
8 (b) (2).* i

One case during fiscal 1954 involved the question of whether con-
tractual seniority provisions were in conflict with the prohibitions
of section 8 (b) (2).* The Board concluded that a delegation to the
union of complete control over the seniority standing of employees
violates that section in that such a delegation tends to encourage
union membership.*

b. Illegal Application of Union-Security Agreements

The limitations of section 8 (2) (3) and (b) (2) permit discrimi-
nation against employees subject to a valid union-security agreement
only for the purpose of compelling the payment of regular union
dues and initiation fees. Consequently, unions were held to have
violated section 8 (b) (2) when they brought about discrimination,
not because of the employee’s dues delinquency, but for such reasons
as nonpayment of a union fine 52 or for the manifest purpose of ridding
itself of dissident members.®® A like violation was found where a
union caused an employee to be discharged for failure to maintain
membership although the employee had effectively resigned from the
union and was no longer subject to the contract.

A Board majority during fiscal 1954 also held that it was unlawful
for a union under section 8 (b) (2) to enforce its membership require-

ments by causing a delinquent employee’s vacation pay to be with-
held .®

48 See Permanente Steamship Corporation, 107 NLRB No 234. Compare Consohidated
Western Steel Corporation, 108 NLRB No. 136.

4 Local 595, Iron Workers (Bechtel Corp.), 108 NLRB No 149.

% Pacific Intermountain Ezpress Company, 107 NLRB No. 158. This case is more fully
discussed at pp. 90 and 92.

st Compare International Brotherhood of Teamsters, Local No. 710, 108 NLRB No. 134,
where the Board found that the union charged with a violation of section 8 (b) (2)
had not been shown to have unlawfully brought about preferred semority standing of its
members. The validity of the seniority provisions of the union’s contract was not litigated
in this case.

52 Custom Underwear Manufacting Company, 108 NLRB No. 24; Bloomingdale’s, 107
NLRB No. 62.

53 Roadway Express, Inc, 108 NLRB No 123.

64 New Jersey Bell Telephone Company, 106 NLRB 1322,

5 Krambo Food Stores, Incorporated, 106 NLRB 870, Members Murdock and Styles
dissenting. For fuller discussion of this case, see p. 94.
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3. Refusal to Bargain

Section 8 (b) (3), the act’s counterpart to section 8 (a) (5),* pro-
hibits a union from refusing to bargain on behalf of appropriate
employee units it represents. In the only case arising under this
section, the Board made it clear that the statutory bargaining duty
as defined in section 8 (d) requires employers and unions alike to
bargain “in good faith.” % The unions in this case, the Board held,
violated this duty when they engaged in a series of unprotected
harassing tactics * in order to force the employer’s hand during nego-
tiations. The strategy employed prevented the employer from mak-
ing production plans for delivery commitments, but the union at the
same time did not communicate to the employer the purpose of its
tactics or by what concessions they could be avoided. The Board
said:

[The act’s] policy is clearly neither furthered nor effectuated when aﬁ employer
or a union so exercises its bargaining powers as to thwart or impair the bargain-
ing process, which requires for its furtherance cooperating in the give-and-take
of personal conferences, with a willingness to let ultimate decision follow a fair
opportunity for presentation of opposing views, arguments, and positions.
The Board rejected the contention that, under the Supreme Court
ruling in the UAW case,* the union’s conduct could not be considered
in determining whether the union violated section 8 (b) (3) because,
as in the AW case, the conduct was not, prohibited by the National
Labor Relations Act and therefore was not cognizable by the Board.
In the UAW case, the Board pointed out, the Supreme Court was
concerned with whether the union’s conduct was subject to State
regulations and not with the question of whether union conduct may
be evidence of a lack of good faith in bargaining:

4. Illegal Secondary Strikes and Boycotts

The act’s prohibitions of secondary strikes and boycotts are con-
tained in subsections (A) and (B) of section 8 (b) (4). Subsection
(A) contains the general prohibition against such strikes and boycotts.
Subsection (B) forbids a strike or boycott action against one employer
for the purpose of forcing another employer to recognize or bargain
with a union which has not been certified by the Board. Both subsec-
tions specifically forbid a union or its agent to engage in such strikes or
boycotts, or “to induce or encourage employees” to engage in them.

% See pp. 95-101.

57 Tegtile Workers Union of America, CI0 (Personal Products Corp.), 108 NLRB No. 109,

58 These tactics included an organized refusal to work overtime, an unauthorized exten-
sion of rest periods from 10 to 15 minutes, the direction of employees to refuse to work
speecial hours, slowdowns, unannounced walkouts, and inducing employees of subcontractor
not to work for the employer.

82 International Unton UAW, AFL, Local 232 v. Wisconsin Employment Relations Board,
336 U. S. 245, rehearing denied 336 U. 8. 970.
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a. Scope of Prohibition

Insofar as the secondary-boycott provisions contemplate the induce-
ment of concerted refusals to work by employees, the Board held in
one case that inducement not to work communicated to only one em-
ployee, or to no employees at all, was not a violation of section 8 (b)
(4) (A).® In the same case, however, a majority of the Board ®
declined to find that the union’s action against one employer was pri-
mary because of the close association between the picketed employer
and the employer immediately involved in the underlying dispute.
According to the majority, the picketed employer, an independent
contractor, was not an “ally” of the primary employer simply because
under the contract the latter may have had some control over wage
increases for employees engaged in the contracted work.®? In the New
York Shipping Association case,”® the Board upheld the trial exami-
ner’s conclusion that the union’s pressure against association members
in connection with its strike against tugboat operators did not lose its
secondary character because association members resorted to means
other than tugboat service to maintain their waterfront operations.
In the trial examiner’s view, the pier employers by seeking to ac-
commodate their operations to the strike situation did not make them-
selves “allies in interest with struck employers.” The trial examiner
concluded that:

A secondary employer faced with a strike against his supplier of services is
not obliged to sit idly by lest he forfeit his status as a neutral; he may, without
risking the protection Section 8 (b} (4) (A) accords him against the extension
to his business of economic conflicts in which he is not involved, seek other

suppliers, devise other methods, and employ other means to enable him to con-
tinue his business on as nearly normal a level as possible.

. b. Situs of Dispute Test

The Board again was repeatedly faced with the question of whether
the secondary-boycott provisions were violated by union action in fur-
therance of a primary dispute but which occurs at or close to premises
of strangers to the dispute. As heretofore, these situations arose
chiefly where the primary employer’s business operations intermit-
tently extended to the premises of other employers, as in the case of
trucking operations, or had a permanent common situs with the busi-
ness of a neutral employer, as in the case of the general contractor and

8 Denver Building Trades Council, 108 NLRB No, 66.

81 Member Murdock 'dissenting.

%2 The majority distinguished the sltuatlons present In Irwin-Lyons Lumber Co., 87
I;L}!}l? 54, 56, and Douds v. Metropolitan Federation of Architects; T 5 F. Supp. 672 (D. C.,

& United Marine Dimsion, Local 338, ILA (New York Shipping Association), 107
NLRB No. 152,



. Unfair Labor Practices 107

subcontractors on a construction project. In a case of the latter type,
The Board at the end of fiscal 1954 recapitulated its approach to the
problem. The Board there said:

In this situation the Board recognizes that the traditional right of a union to
picket at the location of a labor dispute and the competing right of a meutral
employer to be free from picketing in a controversy in which it is not directly
involved cannot be absolute.* The problem is one of balancing rights. When the
picketing union by its picketing signs® or by its conduct on the picket line ¥ or
clsewhere ® indicates that the dispute extends beyond the primary employer,
and thereby directly seeks to enlist the active participation of employees of
neutral employers, the picketing union violates the secondary boycott provisions
of the Act. On the other hand, if the picketing union by its signs and conduct
does indicate that its disagreement is only with the primary employer, its con-
duct is primary and lawful even though employees of neutral employers may of
their own volition refuse to cross the picket line and thereby exert pressure on
the primary employer. These secondary effects of legitimate primary picketing
must be regarded as incidental in the light of the legislative history of the Taft-
Hartley Act.®

On the basis of these considerations the Board held that the union
did not violate section 8 (b) (4) (A) by picketing several construc-
tion sites in connection with an organizational drive. For, the Board
pointed out,

[T1he picket signs indicated clearly that the picketing was for the purpose
of persuading the nonunion men on the project to join the Union. The conduct
of the pickets was consistent with the legends on the signs they carried. They
made no attempt to persuade employees not to 'go to work, but handed out au-
thorization cards when asked for the same and responded to inquiries by statirig
that the Council was engaged in an organizing campaign. There is no evidence
that the Respondents were engaging in secondary picketing under the guise of
conducting an organizational campaign. There is also lacking any substantial
evidence that away from the picket line the Respondents instructed or at-
tempted to persuade the unionized employees of secondary employers to respect
the picket line. [Footnotes omitted:]

Previously, in a similar situation, a majority of the Board had
held that picketing activities at the common business situs of two em-
ployers were unlawful because the union’s picket signs failed to show
that the union’s dispute was confined to the primary employer.”® In

% Baltimore Building Trades Council (Stover Steel Service), 108 NLRB No. 221. See
also Denver Building Trades Council (Climaa Molybdenum Co.), 108 NLRB No. 66, Member
Murdock dissenting in part.

“Cntmg Local Union No. 5§ (Professional and Business Mews Life Imsurance Com-
pany), 108 NLRB No. 29; Chauffeurs, Teamsters, Warehoueemen, etc. (Hoosier Petroleum
Company, Inc.), 106 NLRB 629, enforced 212 F. 2d 216 (C. A. 7).

% Citing Local Union No. 55, etc. (Professional and Business Men’s Life Insurance Com-
pany), supra. Member Murdock dissented from finding the violation therein.

9 Citing COhauffeurs, Teamsters, Warehousemen, etc. (Hoosier Petroleum Company),
supra.

88 Citing Local No. 55, ete. (Professional and Business Men’s Life Insurance Company),
supra.

% Citing Sailors’ Union of the Pacific (Moore Dry Dock Company), 92 NLRB 547,

™ Local Umon No. 55, and Carpenter’'s District Council of Denver (Professional and
Buasiness Men’s Life Insurance (o.), 108 NLRB No. 29, Member Murdock dissenting.
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this case the union picketed a housing-construction project on land
owned by the general contractor. The picketing was intended to ob-
tain recognition of the union by the general contractor and was carried
on with signs referring to the “job” as “unfair.” As the result of the
picketing, employees of two subcontractors left their work. The
Board majority concluded that, while the picket signs identified the
picketing union, they failed to indicate clearly ‘that only the owner-
general contractor was picketed. Thus, the majority pointed out,
the use of the words “this job” in the'sign was a reference to the entire
project, so that the subcontractors’ men could reasonably understand
that their employers also were picketed. In the majority’s view, this
interpretation of the picket-sign Janguage moreover was strengthened
by various acts on the part of the picketing union over a period of 314
months before the establishment of the picket line. The majority held
that such incidents as the union’s statements during that period may be
used to demonstrate the extent of a union’s picketing regardless of
whether or not the statements are lawful in themselves. The Hoosier
Petroleum case,™ to which the Board referred, likewise involved a rec-
ognition strike against an employer, a truck owner-lessor, who main-
tained a regular place of business at the premises of another, heutral
employer, a filling-station operator. The Board there had likewise
held that, while the wording and format of the union’s picket signs may
have left the scope of the picketing in doubt, the pickets’ actual con-
duct clearly indicated the union’s intention to extend its pressure to
the neutral employer.

The Board made it clear that the requirement for unequivocal limi-
tation of picketing to the primary employer is the same where the lat-
ter’s business has a common situs with that of a neutral employer, as
in the Professional and Hoosier casés, and where it is ambulatory, as
n the earlier M oore Dry Dock case.™

In two cases of picketing at the business situs of neutral employers,
the Board during the past year held that the exonerating conditions
laid down in Moore Dry Dock were not present and that the union’s
extension of their action to neutral premises resulted in a prohibited
secondary boycott. Thus,in the New Y ork Shipping case,” the Board
adopted the trial examiner’s conclusion that the extension of a strike
against tugboat owners to the piers of shipping association members
was unlawful because the piers were picketed when none of the struck
tugboat owners’ craft were “present at or in the immediate vicinity
of the places picketed, or were otherwise then engaged in the function-

"t Chauffeurs, Teamsters, etc , Local Union No. 135 (Hoosier Petroleum Company, Inc),
106 NLRB €29
"2 8arlors’ Unwon of the Pacific (Moore Dry Dock Company), 92 NLRB 547.

 United Marine Dwiston, Local 833, ILA (New York Shipping Association), 107 NLRB
No 152
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ing of their business operations.” The trial examiner had pointed
out that the union’s conduct failed to meet the Moore Dry Dock test
at least insofar as the picketing was not “strictly limited to times
when the situs of dispute [was] located on the secondary employer’s
premises,” and was not conducted at a time when “the primary em-
ployer [ was] engaged in its normal business at the situs.”

In the Washington Coca Cola case,™ the picketing of the company’s
delivery trucks at the premises of its customers was held unlawful
under the Moore Dry Dock rule because here, unlike in Moore Dry
Dock and similar cases, the primary employer had a permanent busi-
ness place in the area which harbored the situs of the dispute and
where the union could fully exercise its right to picket effectively by
confining its activities to the primary employer’s centrally located
plant. -

c. Disruption of Business Between Third Parties to Dispute

Three cases to come before the Board during fiscal 1954 involved sit-
uations where secondary union action resulted in the disruption of
business dealings between employers none of which was a party to the
union’s primary dispute. In each case, the union was held to have
engaged in a prohibited secondary boycott. Thus, in Washington
Coca Cola the union was found to have violated section 8 (b) (4) (A)
by picketing retail stores—the bottling company’s customers—so as to
cause drivers of their suppliers to delay or refrain from making deliv-
eries. The pickets achieved their object by picketing store entrances
used in common by customers, store employees, and employees of sup-
pliers, and in one instance by patrolling an entrance used exclusively
for deliveries. In Jay-K Lumber,” the prohibition against secondary
boycotts was held similarly violated. The union caused employees
of a neutral employer not to unload the truck of another neutral
because the truck had crossed the union’s organizational picket line at
the primary employer’s premises. The Board noted that the dis-
ruption of the flow of business between the 2 neutrals was intended to
force 1 of them to cease doing business with the primary employer and
therefore was unlawful.

In the New York Shipping case ™ the Board agreed with the trial
examiner’s conclusion that section 8 (b) (4) (A) condemns all sec-
ondary union action which injures the business of third persons not
involved in the basic dispute, and its operation is not limited to ac-

™ Brewery and Beverage Drivers Local No. 67, IBT (Washington Coca Cola Bottling
Works), 107 NLRB No. 104.

" International Brotherhood of Teamsters, Local 182 (Jay-K Independent Lumber Corp.),
108 NLRB No. 189. Member Murdock, dissenting, believed that the union could not be held
to have induced employees to refuse to unload the truck Member Rodgers dissented on
another point

% Cited footnote 63.
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" tions which have the object of stopping business between a neutral
and the primary employer. According to the trial examiner, it was
unimportant that the struck operators of tugboats and other harbor
craft had suspended their business operations. He held it was suffi-
cient for section 8 (b) (4) (A) that the union’s secondary action at
the piers of shipping association members was intended to paralyze all
pier operations and thus force all employers who normally transacted
business there to cease their business dealings with one another, as a
means of inducing these secondary employers to assist the union in its
dispute with the truck towing association.

5. Union Action to Compel Employers to Join' Union

Subsection (A) of section 8 (b) (4) also prohibits similar union
action intended to force an employer or self-employed person to join
a labor organization or an employer organization. One of the rare
cases involving this prohibition came to the Board during fiscal 1954.
The Board found that the union violated this section by picketing the
premises of a partnership for the purpose of forcing three of the part-
ners to become members of the union.”” The Board rejected the union’s
motion to dismiss the complaint because the union had disavowed its
intent to compel union membership. The Board noted that, according
to well-established principle, discontinuance of the unfair labor prac-
tice does not render a complaint moot, and that, in any event, it was
impossible to ascertain whether the cessation of the unlawful activi-
ties was voluntary because it occurred after initiation of a proceeding
under section 10 (1) in which the Board sought to have the union’s
conduct enjoined.

6. Strikes for Recognition Against Certification

Section 8 (b) (4) (C) prohibits direct or indirect action to force
an employer to recognize and deal with a particular union if another
union has been certified by the Board as the employees’ bargaining
representative.

In one case where this section was invoked, the offending union
contended that section 8 (b) (4) (C) should not be applied because
the incumbent union’s majority status, certified 7 years before, had
become subject to challenge.® Rejecting the contention, the Board
held that the incumbent was still the certified representative of the
employees concerned and that its status was protected by section 8

" International Brotherhood of Teamsters (Lakeview Creamery Company), 107 NLRB
No. 144.

7 Digtrict 50, UMW (Tungsten Mining Corp.), 106 NLRB 903, enforced March 18, 1954
(C. A. 4).

v
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(b) (4) (C) which places no limitation on the duration of a certifica-
tion. The Board found it unnecessary to pass on the applicability in
an 8 (b) (4) (C) case of the rule that, for the purpose of an employer’s
duty to bargain under section 8 (a) (5), a union’s majority status be-
comes vulnerable after the first year of its certification. The Board
noted that the evidence in the case pointed in favor of, rather than
against, presuming that the incumbent’s majority status continued.™

In another case, the Board adopted the trial examiner’s finding that
a union clearly violated section 8 (b) (4) (C) when, after it was
defeated in a Board election and another union was certified, it con-
tinued to picket the employer in order to obtain recognition.®

7. Jurisdictional Disputes

Section 8 (b) (4) (D) forbids a labor organization to engage in a
so-called “jurisdictional strike” over the assignment of work tasks “to
employees in a particular labor organization or in a particular trade,
craft, or class rather than to employees in another labor organization
or in another trade, craft, or class.”

An unfair labor practice charge under this section, however, must
be handled differently from a charge alleging any other type of unfair
labor practice. Section 10 (k) requires that the parties to a “juris-
dictional dispute” be given a period of 10 days to adjust their dispute
after notice of the filing of charges with the Board. If at the end of
this time they are unable to “submit to the Board satisfactory evidence
that they have adjusted, or agreed upon methods for the voluntary
adjustment of the dispute,” the Board then is empowered to make a
determination of the dispute. Section 10 (k) further provides that
“Upon compliance by the parties to the dispute with the decision of
the Board or upon such voluntary adjustment of the dispute, such
charge shall be dismissed.” A complaint alleging violation of section
8 (b) (4) (D) may issue only when there is a failure to comply with
the Board’s determination of the underlying dispute.®

a. Disputes Subject to Determination Under Section 10 (k)

In section 10 (k) proceedings the Board decides first whether the
asserted dispute is one involving the assignment of work and is there-
fore properly before it.

During fiscal 1954, the Board specifically held that a primary dis-
pute arising from a union’s insistence that an employer hire additional

" While the majority of the Board did not determine whether the legality of a strike
against an outstanding certification may be affected by any circumstances, Chairman
Farmer expressed the view that the prohibition of section 8 (b) (4) (C) is absolute,

8 Lumber and Sawmill Workers Union, Local No. 2781 (Everett Plywood & Door Corp.),
107 NLRB No. 120,

& Only two complaints have come to the Board for adjudication under this section since
its enactment.
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personnel from among its members for the performance of a particular
task is subject to determination under section 10 (k). Here, the
Board took cognizance of a situation where a union demanded per-
mission to furnish a timekeeper rather than to have the employer as-
sign timekeeper duties to some of its employees who were members of
a sister local of the disputing union. Similarly, the Board in another
case held that section 10 (k) applied to a situation in which a union
claimed it was entitled to have the work of unloading merchandise
from a company’s trucks assigned to its members rather than to the
company’s own employees.®

In another case, it was contended that the proceeding should be
quashed because (1) the dispute involved was not one over the assign-
ment or reassignment of work, and (2) the nature of the asserted
union conduct was at most secondary activity within the meaning of
section 8 (b) (4) (A) rather than section 8 (b) (4) (D) and, there-
fore, furnished no basis for a determination under section 10 (k).®
The dispute concerned the installation of equipment on a construction
job by members of the union which represented the subcontractor’s
employees. The Board found reasonable cause to believe that building
trades council affiliates, one of which claimed the work, caused a work
stoppage on the project for the purpose of forcing the general con-
tractor and a subcontractor to transfer the installation to a subcon-
tractor employing members of the union which asserted “jurisdic-
tion.” ‘A majority of the Board held that, while the ostensible object
of the union’s actions was to force the general contractor to terminate
its installation subcontract and to let the disputed work to a new
subcontractor, the manifest ultimate purpose was to obtain the sub-
stitution of only such a subcontractor as would assign the disputed
work to members of the building trades affiliate. The dispute, accord-
Ing to a majority of the Board, was thus clearly one cognizable in a
section 10 (k) proceeding. Rejecting the second contention, the
Board majority was of the view that sections 8 (b) (4) (A) and
8 (b) (4) (D) are not mutually exclusive and that the Board was
not precluded from proceeding under sections 10 (k) and 8 (b) (4)
(D)) because the charging party might have a remedy under section

8 (b) (4) (A)"

2J. L A. No 1351, Steamshp Clerks and Checkers (Rothermel Brothers), 108 NLRB
No 108 -

8 Teamsters Local 175 (Biagi Fruit & Produce Co ), 107 NLRB No 70 Member Murdock
disgented in this case, but subsequently.considered himselt bound by the majority’s conclu-
sion here.

5 Locael 562, Plumbers and Pwpefitters, AFL (Northwest Heating Co.), 107 NLRB No. 134,
Member Murdock dissenting.

% Chairman Farmer, while concurring in the view that the dispute was subject to deter-
 mination by the Board, expressed his belief that the section 10 (k) procedure should, wher-
ever possible, be reserved for use in cases of jurisdictional disputes which do not also
involve violation of other subsections of section 8 (b).
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In another case, the Board found that section 10 (k) applied even
though the union’s jurisdictional claims allegedly were based on con-
tract provisions.® The union had separate contracts with two lumber
companies regarding the representation of all of their employees in
their respective operations. When, during the life of these agree-
ments, the contracting employers entered upon a joint logging ven-
ture, the union struck in support of its claim that its agreements
entitled employees laid off by the individual employers to seniority
standing for the purpose of employment at the latter’s joint operation.
Citing numerous earlier cases, where immediate and derivative con-
tract claims had been made in similar situations, the Board pointed
out that the claim here did not remove the dispute from the scope
of sections 8 (b) (4) (D) and 10 (k).

b. Determination ot Dispute

One case during fiscal 1954 presented various problems regarding
the determination of work-assignment disputes of which the Board
had taken cognizance.’” Here it was contended, on the one hand, that
no determination should be made because some of the disputes in-
volved had been adjusted and all of them had become moot. And, in
the second place, the unions charged with having violated section 8
(b) (4) (D) asserted that they were in any event entitled to the
disputed work under the terms of their contracts, which had been
breached by the contracting employers, or under applicable “custom”
and “practice.” In view of the nature of the dispute the Board was
also concerned with the proper scope of its determination.

Regarding the question of adjustment, through the National Joint
Board for Settlement of Jurisdictional Disputes, in the building and
construction industry, the Board found that, except for two instances,
the unions had not, as provided by section 10 (k), “adjusted” their
disputes “or agreed upon methods for [their] adjustment.” The
Board held that the mere submission of the disputes by one of the
parties to the Joint Board did not constitute “adjustment,” especially
because no decisions were issued by the Joint Board and the compet-
ing unions continued to assert their conflicting jurisdictional claims.
Nor, the Board pointed out,.was there any agreement as to methods
for voluntary adjustment since some of the parties to the dispute
had either severed their connections with the Joint Board or llad")
never assented to the Joint Board plan. <

As for the assertion that the disputes here had become moot with
the completion of the projects to which the disputed work assignments

8 Local 5—-265, Woodworkers (Willamette Lumber Co ), 107 NLRB No 237.
8 Unated AsSoctation, Plumbers and Pipefitters Local 428, AFL (Philadelphia Associa-
tion), 108 NLRB No 50,
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related, the Board pointed out that the jobs involved could be com-
pleted only because the employers either acted in accordance with or
capitulated to the disputing unions’ demands. Thus, the Board held,
the basic jurisdictional dispute which involved all construction in the
area remained unresolved and its determination by the Board was
still necessary.

In the matter of the union’s reliance on its contracts with the sev-
eral employers, the Board held that the contracts could not authorize
the union’s actions because of several defects. The Board noted that:
(1) In some instances the disputed work was assigned by an employer
who was not a party to the agreement, so that the work assignment
could not be regarded as a breach of the contract; (2) in some cases
where the disputed work assignment was made by the contracting
employer, the contract did not in fact embrace the disputed work
either by direct mention or by reference.

Finally, the Board pointed out that in one instance the contracting
union’s claim depended on patently unlawful union-security provi-
sions. The Board made it clear that, as a matter of policy, it will
not allow a contract of this type to determine a work-assignment
dispute in favor of the contracting union.

To the extent that the disputing union invoked custom and practice
and decisions of the parent organization, the Board reaffirmed the
rule that these factors are material to a determination only where
both competing unions have an immediate contractual claim to the
disputed work. \

In fixing the proper scope of its determination, the Board took into
consideration the fact that the immediate disputes before it were not
merely an isolated series of occurrences but part of a continuing plan
on the part of the particular union and its affiliates to obtain the
disputed work for its members throughout the area. Consequently,
in the Board’s opinion, limitation of its determination to the disputes
involving the particular employers would not adequately serve the
statutory purposes. Rather, the Board concluded, these purposes
required that its determination prevent continuation of the basic juris-
dictional strife throughout the union’s area of operations.
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Supreme Court Litigation

The cases decided by the Supreme Court during fiscal 1954, which
arose under the act or otherwise affected its administration, presented
important issues of Board jurisdiction and of the proper construction
of various unfair labor practice provisions. In the matter of Board
jurisdiction, the Court was concerned with (1) conflicting views of
courts of appeals as to whether franchised local automobile dealers
were within the ambit of the act, and (2) the extent to which Federal
power under the act precludes the exercise of State power. In both,
the Board successfully defended the compass and exclusiveness of its
jurisdiction. The unfair labor practice questions before the Court
involved the meaning and application of the phrase “discrimination
. . . toencourage or discourage [union] membership” in section 8 (a)
(3) of the act, and the extent to which employees are protected in
engaging in concerted activities. Here, too, the Board’s views and
remedial actions were sustained by the Supreme Court.

1. Jurisdiction

The Court affirmed the Board’s jurisdiction over retail automobile
dealers who operate as “an integral part” of the manufacturer’s
national distribution system.* In the Court’s opinion, the Board had
properly predicated its jurisdiction on the fact that the agency agree-
ments under which the dealers operated clearly established the inter-
dependence of the dealer’s local activities and the manufacturer’s
national activities.

In one case, a Supreme Court majority held that a United States
District Court had properly granted the Board’s request for relief
restraining an employer from enforcing a State court injunction
against union practices of which the employer had also complained to
the Board.? The employer’s complaint involved the prohibition of
section 8 (b) (4) of the act against secondary boycotts. It was, there-
fore, mandatory for the Board under section 10 (1) to apply to the
district court for an injunction against the asserted conduct. In mak-

1 Howell Chevrolet Co. v.N. L. R. B, 346 U. S 482; N. L. R B. v. Bill Daniels, Inc., 347
U. 8. 924, Justice Douglas dissenting

2 Capital Service, Inc. v. N. L R B., 347 U 8. 501 Justice Black dissented. Justice
Jackson did not participate.

115



116 Nineteenth Annual Report of the National Labor Relations Board

ing application, the Board called attention to the outstanding State
court injunction and requested that enforcement of the State court
order be enjoined in order that the district court would be free from
this impediment in exercising jurisdiction in the section 10 (1) pro-
ceeding.

According to the Supreme Court majority, the district court clearly
had power to enjoin State action which constituted an intrusion on a
subject matter within the exclusive jurisdiction of the Board. The
majority further held that the provisions of section 2283 of the Judicial
Code,* prohibiting Federal courts from enjoining proceedings in a
State court, did not apply, since section 2283 expressly permits such
intervention by a district court when, as here, it is “necessary in aid
of its jurisdiction.” The majority of the Court point out that, unless
the State decree were removed, the district court would be limited in
the action it might take in the section 10 (1) proceeding, and would
not have the requisite unfettered power to decide for or against the
union and to write whatever decree it deemed necessary to effectuate
the purposes of section 10 (1).

The exclusiveness of the Board’s remedial jurisdiction in matters
regulated by the National Labor Relations Act was also affirmed in
the Garner case.* The Board participated in this case as amicus curiae.
Here, the Supreme Court unanimously held that the highest Pennsyl-
vania State court had properly declared the State’s equity courts to
be without power to enjoin the peaceful picketing involved. The State
court had issued the injunction because of its belief that the union’s
conduct violated local labor laws which in effect paralleled section
8 (b) (2) of the national act. The present situation, the Court ob-
served, was not one involving conduct the national Board was without
express power to prevent, or which was subject to the State’s police
powers, and thus was not governed by the Court’s ruling in the UAW ©
and Allen-Bradley © cases. Regarding the consequent absence of con-
current State power to deal with the matter, the Supreme Court said:

Congress did not merely lay down a substantive rule of law to be enforced by
any tribunal competent to apply law generally to the parties. It went on to
confide primary interpretation and application of its rules to a specific and
specially constituted tribunal and prescribed a particular procedure for investi-
gation, complaint and notice, and hearing and decision, including judicial relief
pending a final administrative order. Congress evidently considered that central-
ized administration of specially designed procedures were necessary to obtain
uniform application of its substantive rules and to avoid these diversities and
conflicts likely to result from a variety of local procedures and attitudes toward
labor controversies.

328 U. 8. C Sec. 2283.

4 Garner, t/a Central Storage and Transfer Co. v. Teamsters, Chauffeurs & Helpers Local
Union No. 776, AFL, 346 U, 8. 485,

§ International Union, UAW v. Wisconsin Board, 336 U, S. 245, 254.

¢ Allen-Bradley Local v Wisconsin Board, 315 U. S. 740, 749.
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The Court rejected the theory that, since Federal power is avail-
able only to vindicate the pubdlic rights affected by prohibited conduct,
recognition of supplemental State power for the protection of con-
currently injured private rights is therefore necessary. In the Court’s
view, “Whatever purpose a classification of rights as public or private
may serve, it is too unsettled and ambiguous to introduce into consti-
tutional law as a dividing line between federal and state power or
jurisdiction.” The Court pointed out that even if it were assumed
that the rights under the Pennsylvania statute were of a distinctly
private nature, it would not follow that Federal authority may be
supplemented with State authority on that account. For, according
to the Court, “The conflict lies in remedies, not rights. The same
picketing may injure both public and private rights. But when two
separate remedies are brought to bear on the same activity, a conflict
is imminent.” The Court concluded that unless Congress specifically
provides otherwise,

To the extent that the private right may conﬂlct ‘with the public one, the former

is superseded. To the extent that pubhc 1nterest is found to require official
enforcement instead of private 1n1t1at1ve, the latter will ordinarily be excluded.

2. Encouragement of Union Membership

Three cases before the Supreme Court concerned the construction
of the antidiscrimination provisions of the act in several separate re-
spects.” One question presented was whether a finding of unlawful
discrimination may be made only where it is shown that encourage-
ment or discouragement of union membership was actually intended.®
Another issue—common to the three cases—arose from conflicting
views of courts of appeals as to whether unlawful discrimination in
employment may be inferred from the nature of the discrimination, or
whether it must be shown by express proof that the discrimination had
the effect of encouraging or discouraging employees in the matter of
union membership. A third question concerned the meaning of the
term union “membership” in the context of encouragement rather than
discouragement of such membership, a problem which had not pre-
viously been before the Court.® Lastly, the Court had to decide
whether a union may properly be held to have unlawfully caused em-
‘ployer discrimination in violation of section 8 (b) (2) without a con-
current adjudication that the employer violated section 8 (a) (3).%

7 Radio Officers’ Union, AFL v. N. L. R. B., N. L. R. B. V. International Brotherhood of
Teamsters, Chauffeurs, Warehousemen & Helpers of America, and Gaynor News OQompany,
Inc.v.N. L R. B.,, 347 U, 8. 17,

8 Gaynor News Co, Inc. v. N. L. R. B., 347 U. 8. 17.

® Radwo Officers’ Union of the Commercial Telegraphers Union, AFL (Bull Steamship
Co.), and International Brotherhood of Teamsters, see footnote 7.

a° Radio Officers’ Union of the Commercial Telegraphers Union, see footnote 7.

322786—55——9
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a. Proof of Discrimination

Regarding the prerequisites to a finding of unlawful discrimination,
a majority of the Supreme Court held that in order to violate the act
the discrimination must have been intended to encourage or discourage
union membership, but that actual encouragement or discouragement
need not be shown. -

Proof of unlawful motivation, according to the Court’s majority, is
not, required to be specific where the type of discrimination shown
inherently encourages or discourages union membership. Thus, the
Court said, where the natural consequence of discrimination is to en-
courage or discourage union membership, this consequence is presumed
to have been intended. The Court pointed out that this is the import
of its earlier decision in the Republic Aviation case.* There, accord-
ing to the Court, disciplinary action against employees for union
activities in disregard of broad and invalid no-solicitation rules was
held to have violated the antidiscrimination provisions of the act be-
cause the “foreseeable result” of the discrimination was to discourage
union membership. In view of this foreseeability, it was immaterial
that the employer did not intend the prohibited result. The Court
noted that the principle announced in Zepublic Aviation was properly
applied in the Gaynor case. There, the Second Circuit held\that dis-
parate wage treatment of employees, solely on the basis of membershlp
in the employees’ majority representative,'? was “inherently conducive °
to increased membership” and therefore unlawful.

b. Meaning of “Membership”

The act’s proscrlptlon of the encouragement of union membership,
according to the Court, contemplates not only bare membership but
membership in good standing as well. Thus, contrary to the Eighth
Circuit’s conclusion in 7'eamsters, the Supreme Court held that the
union violated section 8 (b) (2) by causing a reduction in the seniority
standing of a dues-delinquent member under a rule providing that a
member 1 month in arrears would suffer loss of seniority rights.
Since the union had not expelled the delinquent member, the apparent
purpose of its action in the Court’s view was to enforce a rule designed
to encourage prompt payment of dues. This action, the Board had
found, had the effect of encouraging membership in good standing and
was proscribed. Sustaining the Board’s conclusion in Teamsters, the
Supreme Court pointed out that the Second Circuit in Radio Officers
had likewise held that encouragement to remain in good standing in a
union is unlawful and that the union there violated the act by encour-
aging members to abide by the union’s hiring practices.

U Republic Aviation Corporation v. N. L. R. B., 324 U, S. 793.

12 The Court expressed no opinion as to the legality of disparate wages to members of a
union which i8 not an exclusive bargaining agent.
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¢. Relation of Sections 8 (b) (2) and 8 (a) (3)

Inthe Radio Officers case, the Court rejected the contention that the
Board cannot direct a union to reimburse employees for losses incurred
because of the union’s violation of section 8 (b) (2) unless the em-
ployer is joined in the proceeding and concurrently directed to restore
the former employment status of those who suffered discrimination.
As to the asserted necessity for joint action against union and em-
ployer, the Court pointed out two reasons which militate against such
a requirement:

(1) In prohibiting unions not only from causing, but likewise from
attempting to cause, employer discrimination, a finding that section
8 (b) (2), has been violated manifestly requires only union action
designed to cause the employer to engage in conduct which, if com-
mitted, would violate section 8 (2) (3).

(2)- Under section 10 (a), it is the Board’s statutory function to
“prevent any person from engaging in any unfair labor practice,” a
function which, however, may be exercised only upon the issuance of
a complaint. Thus, a complaint based on 8 (b) (2) charges must be
processed even though the absence of an 8 (a) (3) complaint precludes
the Board from proceeding against the employer to whom the re-
spondent union’s unlawful request was addressed. The Court found
no merit in the assertion that, in any event, the policies of the act
were not served, and that the Board abused its statutory power by
posing on the union the entire burden of remedying the wrong inflicted
on the complaining employee.

Finally, the Court held that section 10 (¢) cannot, as contended, be
construed so as to require that a back-pay order against a union must
be accompanied by a reinstatement order against the employer. Ac-
cording to the Court, the proviso to the reinstatement and back-pay
provisions of section 10 (c¢)** was added by Congress in 1947, not for
the purpose of limiting the Board’s power to order back pay, but to
give the Board power to remedy union unfair labor practices com-
parable to its power to remedy unfair labor practices by employers.

3. Protection of Concerted Activities

One case concerned the Board’s denial of reinstatement rights to a
television station’s technicians who had disparaged the station’s pro-
grams at a time when collective-bargaining negotiations were in prog-
ress.* The Board found that the technicians’ conduct under the

3 The relevant portion of section 10 (¢) permits the Board to require reinstatement
of employees with or without back pay “. . Provided, That where an order directs rein-
statement of an employee, back pay may be required of the employer or labor organiza-
tion, as the case may be, responsible for the discrimination suffered by him.”

“N. L R. B.v. Local Union No. 1229, International Brotherhood of Electrical Workers
(Jefferson Standard Broadcasting Co.), 346 U. S. 464,
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circumstances was so indefensible as to be outside the act’s protection
and to subject the participants to discharge. Upon reviewing the
Board’s dismissal of the discrimination charges, the District of Co-
lumbia Court of Appeals remanded the case to the Board for a finding
as to the “unlawfulness” of the technicians’ conduct. In the view of
the court of appeals, the proper criterion for determining the status
of conduct under section 7 is its lawfulness, and concerted employee
action loses its protected status only if it violates Federal or local
law.*® A majority of the Supreme Court, three members dissenting,®
reversed the judgment of the lower court. Sustaining the Board’s
denial of reinstatement, the Supreme Court majority held that the
complaining employees had been discharged “for cause” and mnot
because of protected concerted activities. The Court was of the view
that the “fortuity of the existence of a labor dispute affords these
technicians no substantial defense” because the disparagement of their
employer’s product disclosed no purpose of being made in support
of economic demands, and because, in any event, the means used were
such as to deprive the technicians of the act’s protection.

5 See Eighteenth Annual Report, pp. 63—64.
16 Justices I'rankfurter, Black, and Douglas
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Enforcement Litigation

In the course of the Board’s enforcement litigation during fiscal
1954, the courts of appeals reviewed ordersin 182 cases.?

The more important issues decided by the courts of appeals during
the past year are discussed in the following chapter.

1. Jurisdiction

The validity of Board orders was challenged on jurisdictional
grounds in several cases by employers who asserted either that their
operations did not have sufficient effect on commerce to be subject to
the act, or that, while the Board had legal jurisdiction over the enter-
prise, it had improperly exercised its discretion in asserting juris-
diction.

In the case of a laundry and dry cleaning establishment,? and a
mortuary,® the United States Court of Appeals for the Ninth Circuit
rejected the contention that the interstate aspects of the enterprises
were so insignificant as to come within the de miénimis rule. The
laundry involved annually purchased about $12,000 worth of supplies
from out-of-State sources, while the undertaking business derived over
$53,000 in annual revenue from services connected with burials outside
the State. Another mortuary which received about a quarter of a
million dollars from similar services was likewise held subject to the
act in a companion case.*

In another case, the Sixth Circuit held that the Board could properly
assert jurisdiction over the owner and operator of a terminal building.®
Among the tenants occupying the structure were interstate railroad
ticket offices, branch offices of nationally known concerns, an interstate
bus terminal, and a telegraph company. The employees involved in-
cluded elevator operators and service employees. In the court’s

1 For statistical breakdown of court actions on these cases, see Table 19, Appendix A.

2N. L. R. B. v. Harvey Stoller d/b/a Richland Laundry and Dry Cleaners, 207 F. 24
305 (C. A. 9), certiorari denied 347 U. 8. 919.

8N. L. R. B. v. Pierce Brothers, 206 F. 2d 569 (C. A. 9).

4N. L. R. B. v Forest Lawn Memorial Park Association, Inc., 206 F. 2d 569 (C. A. 9),
certiorari denied 347 U. 8. 915.

8N. L. R. B. v. Duzie Termwnal Co, 210 F. 24 538 (C. A. 6), modified in other respects.
The cmployer’s petition for certiorarl was denied, 347 U. 8. 1015.
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opinion, the work of these employees “although local in nature, had
such a relation to the interstate business of the tenants as to affect
commerce. A labor dispute involving such employees would tend to
burden or obstruct the free flow of commerce of the tenants therein.”
The Supreme Court’s decision in the Callus case,® relied on by the
employer, was held inapplicable. The Sixth Circuit pointed out that
(1) the Callus case involved the Fair Labor Standards Act conferring
a narrower jurisdiction than the Board’s jurisdiction under the Labor
Management Relations Act, and (2) the Callus case was concerned
solely with operations incident to leased office space and not with a
building used in the actual physical interstate operations of some of
the tenants.

- a. Discretion of the Board

As to the Board’s discretion in asserting its legal jurisdiction over a
given enterprise, the Second Circuit in one case reiterated that the
exercise of this discretion will not be reviewed as long as it has a rea-
sonable basis.” The court here expressly approved the assertion of
jurisdiction over one member of an employer association on the basis
of the aggregate commerce activities of all association members who
had joined together for collective-bargaining purposes. Noting the
reasons—first stated in Vaughn Bowen *—for using this method of
determining effect on commerce in the case of association members,
the court pointed out that the Board’s policy had also been upheld by
other circuits. The court agreed that the policy may be validly ap-
plied regardless of whether or not a particular association exists as a
formal entity. All that is necessary, according to the court, is that the
employer involved acts jointly with the other employers in the asso-
ciation in the negotiation of collective agreements.®

The Ninth Circuit in Stoller and Pierce Brothers *° rejected the con-
tention that its earlier ruling in the A¢kénson case ** invahidated the
respective orders because the Board had not previously exercised juris-
diction over similar enterprises. The court pointed out that no policy
of refusing to exercise jurisdiction had been shown on which the em-
ployer could have relied. And in Pierce the court also made it clear
that the mere failure of the Board to assert jurisdiction over a certain
type of business does not operate so as to preclude the Board perma-
nently from asserting jurisdiction over members of the particular
industry.

8 10 East 40th Street Co v Callus, 325 U. 8 578

7N.L.R. B v Gottfried Bakwmg Co., 210 F. 24 772

8 Vaughn Bowen, 93 NLRB 1147, 1150.

® Similarly, the Ninth Ciremit approved the Board’s practice of asserting jurisdiction
over a local business if the owner is engaged in multistate operations whose dollar value
meets established standards. N. L. R. B, v. Melvm R, Smith & Lewhton T. Everly,
d/b/a Service Parts Co, 209 F 2d 905.

10 See footnotes 2 and 3 above.

UN.L R. B.v. Atkinson Co., 195 F 2d 141, 143 (1952).
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2. Employer Unfair Labor Practices

In most cases in which enforcement of the Board’s order depended
on the validity of the underlying unfair labor practice findings, the
principal issue was whether the findings were supported by substan-
tial evidence. The more important cases which turned on the legal
conclusions which could properly be drawn from the established facts
are discussed below.

a. Interference With Organizing Activities

Two of the cases where the Board found that employers violated
section 8 (a) (1) presented questions regarding an employer’s right to
inject himself into an organizing campaign.

(1) Discharge of Supervisors

One case before the Fifth Circuit concerned the discharge of two
supervisory employees because of their failure to promote the em-
ployer’s antiunion campaign effectively and to bring about the
employees’ rejection of the union which sought representation rights
in an election.?? The court upheld the Board’s conclusion that the
employer’s action unlawfully interfered with the nonsupervisory em-
ployees’ organizational rights and that the full restoration of those
rights required the reinstatement with back pay of the discharged
supervisors. The court noted that the discipline of supervisors for
failure to assist their employer in the perpetration of unfair labor
practices here no less violated section 8 (a) (1) than it would have
violated section 8 (1) of the Wagner Act. According to the court,
the amended act, while excluding supervisors from the term “em-
ployee,” did not diminish the protection accorded ordinary employees.
Nor, in the court’s opinion, was the Board precluded from ordering
that the supervisors be reinstated with back pay in order to remedy
the unfair labor practices here. For, though the Board is without
power “to reinstate supervisors as ‘employees’ to redress their private
grievance,” the Board has the “remedial power to redress acts of
indirect interference and restraint of ordinary employees through
discharge of supervisors, as it . .. has to redress acts of direct
restraint with the rights of the same employees to uninhibited self-
organization.”

(2) Antiunion Speeches and No-Solicitation Rule

In one case, a majority of the Sixth Circuit disagreed with the
Board’s conclusion that the enforcement of a broad, but privileged,
no-solicitation rule ** made it unlawful for the employer to address

N L R.B v Talladega Cotton Factory, 213 F 2d 208 (C A.5)

13 Since the employer operated a retail store, it had a 1ight to prohbit solicitation in
the store at all times in accordance with established Board and court precedent.
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the employees repeatedly on working time before a scheduled Board
election and at the same time to refuse to relax the no-solicitation rule
at the request of the campaigning union.** The Board’s conclusion
was in harmony with the Second Circuit’s ruling in the Bonwit Teller
case,’”® as well as with the Board’s later decision in the Livingston
"case,* brought to the court’s attention after oral argument. Denying
enforcement, one judge believed that the controlling consideration was
the employer’s right under section 8 (c) to make a noncoercive anti-
union speech on his own time and property, a right which was in no
way limited by the employer’s valid no-solicitation rule. One judge,
concurring, was of the view that only that part of the employer’s rule
which prohibited campaigning during working hours was involved,
that this rule was valid, and that its discriminatory application was
not a violation of section 8 (a) (1). The third member of the court,
dissenting, expressed the view that no question regarding the em-
ployer’s freedom of speech was involved and that the discriminatory
enforcement of the rule against solicitation at all times was unlawful.

b. Employer Neutrality—Rival Union Contests

In two cases, the validity of the Board’s finding of a violation of
section 8 (a) (2) depended on whether the employer had maintained
the required neutrality during a contest between rival unions. The
Second Circuit sustained the Board’s conclusion that an employer
interfered with the organizational rights of its employees and con-
tributed unlawful support to a union by entering into a contract
with it after it had won an election but while objections to the elec-
tion, subsequently found meritorious, were pending before the
Board.”” The court held that the principle underlying the Board’s
Midwest Piping doctrine*® was applicable in the circumstances in
this case. Under this doctrine, as the court noted, it is an unfair
labor practice for an employer to recognize 1 of 2 unions as the
exclusive bargaining agent during the pendency of the rival union’s
petition for certification when the employer then knew “that
there existed a real question concerning the representation of the
employees.”

This rule, the court further pointed out, “is a direct outgrowth of
the parent doctrine of employer neutrality in matters relating to
employees’ choice of a bargaining representative.” Thus, during a
contest between rival unions, “the employer may not accord such
treatment to one of the rivals as will give it an improper advantage

WUN.L.R.B.v.F. W. Woolworth, 214 F. 2d 78 (C. A. 6).

1 Bonwit Teller, Inc. v. N. L. R. B., 197 F. 2d 640, certiorarl denied 345 U. S. 905.

18 Livingston Shirt Qorporation, 107 NLRB No. 109, discussed at pp. 74-77.

1 N. L. R, B. v. National Container Corp, 211 F. 2d 525 (C. A. 2). For other aspects of
the case, see p. 136.

18 Midwest Piping and Supply Co., 63 NLRB 1060.
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or disadvantage.” The court held that here the employer clearly
violated its duty to maintain neutrality by entering into a collective-
bargaining agreement with a union in the face of objections to the
election in which the favored union had polled a majority. Accord-
ing to the court, the employer’s action was a wrongful usurpation of
the Board’s function to resolve the still-pending representation
question and amounted to a decision on the part of the empioyer
that the objections raised before the Board had no merit.

The Seventh Circuit likewise reaffirmed the employer’s duty to
“maintain a position of strict neutrality” while rival unions seek
support of the employees.* The employer, the court said, “must
refrain from any action which tends to give either an advantage
over its rival,” such as recognition of a competitor as bhargaining
agent. However, contrary to the Board, the court held that the em-
ployer did not violate section 8 (a) (2) by granting recognition to
the union which submitted proof of its majority status at a time
when the incumbent bargaining agent, certified some 2 years before,
conducted contract negotiations. The Board had found that the
petitions repudiating the incumbent, on which the employer relied,
were not proof of majority status but only raised a representation
question which could not be resolved by the employer. The court,
on the other hand, believed that the employer had no reason to doubt
the authenticity of the rival union’s majority claim and that recogni-
tion of the rival here was, therefore, legitimate and not a violation
of section 8 (a) (2).

¢. Discrimination Against Employees

Enforcement of numerous Board orders under the antidiscrimina-
tion provisions of section 8 (a) (3) depended for the most part on
the court’s view regarding the sufficiency of the evidence. In several
cases, however, determination of the validity of the Board’s order
also required decision as to whether the complainant was in fact an
“employee” within the meaning of the act and was therefore pro-
tected by the act. Other cases raised the question of whether the
conduct for which the employee was discharged was protected by
section 7 and, therefore, was not a valid reason for discipline. Also,
questions arising from the particular nature of the discrumination
involved were involved in some cases.

(1) Employee Status of Discrimination

In one case, the court rejected the contention that the exemption
of supervisors from the protection of the act precluded an emp:oyee,
scheduled to be promoted to a supervisory job, from invoking sec-

19 N, L. R. B. v. Indianapolis Newspapers, 210 F, 2d 501 (C. A. 7).
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tion 8 (a) (é) on the ground that his promotion had been improperly
suspended at the request of a union.®® The court observed that the
employee’s prospects of promotion were among the conditions of his
employment and did not affect his protected status under the act.
As long as he held a nonsupervisory position, the court continued,
the employee was protected and it was immaterial that his resort
to the act was calculated to enable him to obtain a position in which
he would no longer be protected.

In another case, the Ninth Circuit declined to enforce a reinstate-
ment and back-pay order in favor of fruit packingshed employees who,
1n the court’s view, were “agricultural laborers” within the exemption
of section 2 (3) of the act.>* The Board had concluded that the statu-
tory exemption did not apply because the sorting and packing opera-
tions here were carried on in a separate packingshed by a partnership
which, as such, did no farming and owned no farm lands. In the
Board’s view, the packingshed processes assumed the proportions of
an industry entlrely separate from farming operations and were, there-
fore, not within the applicable definition of the Fair Labor Standards

Act ** because they were not “practices . . . performed by a farmer
or on a farm as an incident to or in conjunction with . . . farming
operations, including preparation for market . ...” The court’s

rejection of the Board’s conclusion was largely influenced by the cir-
cumstance that the partnership packed produce grown on farms
owned by the members of a family who composed the partnership.
The continuing protected employee status of certain strikers de-
pended in one case on the proper construction of section 8 (d), which
forbids strikes during a specified 60-day period following the declared
intention of the bargaining representative to terminate its contract.23

20N L. R. B. v. Bell Asrcraft Corp., 206 F. 2d 235 (C. A 2).

21 Dofflemeyer Bros. v.N. L. R. B.,, 206 F. 2d 813 (C. A. 9).

2 The pertinent provisions of section 3 (f) of the Fair Labor Standards Act (52
Stat. 1060, 29 U. 8. C. 203 (f)) must be applied by the Board under a continuing rider to
the Board’s annual appropriations.

2 Local 8, United Packwnghouse Workers of America, CIO v. N. L. R. B.; and Wilson
& Co.,Inc.v. N. L. R. B, 210 F. 24 323 (C. A. 8).

Section 8 (d), which defines the duty to bargain collectively, provides, among other
things, that where a collective-bargaimng contract is in effect, no party thereto shall
terminate or modify 1t unless such party

“(1) serves a written notice upon the other party to the contract of the proposed ter-
mination or modification sixty days prior to the expiration date thereof, or in the event
such contract contains no expiration date, sixty days prior to the time it is proposed 'to
make such termination or modification;

* * * * * * *

“(4) continues 1n full force and effect, without resorting to strike or lockout, all the
terms and conditions of the existing contract for a period of sixty days after such notice
is given or until the expiration date of such contract, whichever occurs later.”

Section 8 (d) further provides that: ‘“Any employee who engages in a strike within
the sixty-day period specified i this subsection shall lose his status as an employee of
the employer engaged 1n the particular labor dispute, for the purposes of sections 8, 9, and
10 of this Act, as amended, but such loss of status for such employee shall term_mate if
and when he 18 reemployed by such employer.”
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'The strike in which the employees participated was not called by the
union until after 60 days following its notice of contract termination.
However, at the time the strike began the contract had not yet expired.
The court’s opinion indicated that in its view Congress intended to
establish a waiting period extending throughout the life of a contract
remaining after notice of termination, and that the strikers had there-
fore lost the protection of the act.

(2) Protected and Unprotected Employee Activities

The legality of the discharge of an employee in one case depended
on whether or not he engaged in protected concerted activity when
circulating a petition among fellow employees authorizing him to take
whatever action was necessary to recover back wages believed to be due
the group under the Fair Labor Standards Act.2* The court agreed
that, contrary to the employer’s contention, the circulation of the
petition constituted action which was both “concerted” and for
“mutual aid or protection” within the meaning of section 7 of the
act. For, the court observed, activity to be protected under section 7
need not be union activity, and concerted activity may take place
where one person seeks to induce group action.?® The court said:

By soliciting signatures to the petition, Sturdivant was seeking to obtain such
solidarity among the [employees] as would enable the exertion of group pressure
upon the [employer] in regard to possible negotiation and settlement of the [em-
ployees’] claims. If suit were filed, such solidarity might enable more effective
financing of the expenses involved. Thus, in a real sense, circulation of the
petition was for the purpose of “mutual aid or protection.”

The court also rejected the view that, because the back-pay rights were
individual, no question of “mutual” aid or protection was involved.
In this respect, the court pointed out that concerted activity for mutual
aid or protection “is often an effective weapon for obtaining that to
which the participants, as individuals, are already ‘legally’ entitled.”
Regarding the employer’s contention that the discriminatee’s activity,
even if otherwise protected, justified his discharge because of the re-
sulting disturbance, the court noted that protected concerted activities
often create a disturbance in the sense that they create dissatisfaction
with existing conditions, a fact which by itself does not justify dis-
ciplinary action by the employer. Here, the court observed, no neglect
of work by any of the employees concerned was shown.

In one case, the Sixth Circuit upheld the Board’s finding that spon-
taneous walkouts and temporary work stoppages by employees in pro-
test against excessive heat in the employer’s factory constituted pro-
tected concerted action for which the employees could not be discrimi-

2 Salt Rwer Valley Water Users’ Association v, N. L. R. B, 206 T. 2d 325 (C. A. 9).
The Board’s order was modified in another respect.
% The court cited numerous precedents supporting these propositions.
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nated against.?® The Sixth Circuit cited the decisions of other courts
in support of the view that temporary cessations of the work in protest
over working conditions are within the protection of the act.

Enforcement was denied in a case where the Board found that a
union checkweighman had been unlawfully prevented from perform-
ing his regular weighing functions at a mine because of his participa-
tion in a protest movement of his union.?” The union’s action here was
directed against a “Fire Boss” bill pending before the State legislature
which the union believed made inadequate provision for safety inspec-
tions. The court held that the activities participated in by the dis-
criminatee were outside the protection of the act both because they were
not intimately connected with the employee’s immediate employment,
and because, in the court’s view, the attendant work stoppage was in
the nature of an unauthorized “wildcat” strike. The court rejected the
Board’s conclusion that the protest against legislation though ad-
versely to affect mine safety was clearly within the statutory concept
of concerted activity “for the purpose of mutual aid or protection.”
The court’s belief that the work stoppage was unauthorized was based
on two grounds: (1) The local union at the mine had “jumped the
gun” on the protest “holiday” designated by its parent organization,
and (2) the work stoppage violated the union’s contract which, accord-
ing to the court’s construction, contained a no-strike clause. The
.Board, on the other hand, had taken the view that the local’s prema-
ture strike, having been staged by all members and local officers, could
not be regarded as the action of a dissident minority such as had been
" condemned by the Fourth Circuit in the Draper case?® As to the as-
serted breach of contract, the Board had adopted the trial examiner’s
finding that no applicable no-strike agreement was in effect at the
time, the current contract having expressly eliminated provisions to
that effect contained in prior contracts.

In another case, denial of enforcement of an order similarly was the
result of the court’s conclusion that the strike in which the complaining
discriminatees had engaged was not protected but was a “wildcat”
strike within the rule of the Draper case.?® The Board here had held
that a work stoppage for the purpose of learning the progress of bar-
gaining negotiations, and of deciding what steps to take through the
union to further them, was protected activity and, in view of its pur-
pose, was not inconsistent with the union’s status as exclusive bargain-
ing representative. Unlike the court, the Board did not treat the walk-
out as minority action in the sense of the Draper case, because the
actual walkout, though initiated by a minority group, was called by

2N, L. R, B. v. Southern Silk Mills, 209 F. 2d 155 (C. A. 6) ; rehearing denied 210
F. 2d 824 ; certiorari denied 347 U. S, 976,

T N, L. R. B. V. Bretz Fuel (o.,210 F. 2d 392 (C. A, 4).

B N. L. R. B. V. Draper Corp., 145 F. 2d 199.

2 Harnisohfeger Corp. v. N. L. B. B., 20T F. 24 575 (C. A, 7).



Enforcement Litigation 129

the union and was participated in by a majority of the employees. The
court, on the other hand, viewed the situation as involving only action
by “a comparatively small number of discontented employees” who
attempted to take over and direct the actions of their bargaining rep-
resentative. The court held that, under the circumstances shown, this
activity was not within the protection of section 7.3

d. Types of Discrimination

In one case during fiscal 1954, the Fifth Circuit upheld the Board’s
finding that section 8 (a) (3) was violated by the discharge of em-
ployees for their refusal to sign individual employment contracts at
a time when the employer was faced with the bargaining request of
the employees’ representative.®* The court found no merit in the
employer’s defense that (1) the request for individual contracts was
proper because no change in existing terms of employment was in-
volved and the proposed contracts were terminable at will, and (2)
the purpose of the individual contracts was to comply with require-
ments under the Fair Labor Standards Act. As to the employer’s
first defense, the court observed that the vice of the employer’s conduct
was the insistence on individual dealing when the employer was under
a statutory obligation to bargain collectively. Nor, according to the
court, did the Fair Labor Standards Act furnish a valid defense. The
court pointed out that that statute and the National Labor Relations
Act are parts of harmonious legislation and that, rather than to re-
quire individual employment contracts, the Fair Labor Standards Act
in section 7 (e) specifically sanctions collective agreements made as
the result of collective bargaining.

(1) Discrimination Under Union-Security Agreements

In several cases the courts enforced Board orders remedying dis-
crimination resulting from discriminatory hiring practices. These
cases reaffirm the principle that (1) while a hiring-hall or referral
arrangement is not in itself improper, section 8 (a) (3) is violated if
the arrangement results in the discriminatory referral and hiring of
only union members,*? and (2) because of the tendency of a discrimi-

% In Ohto Ferro-Alloys Corp. v. N. L. R. B., 213 F. 2d 646, the Sixth Circuit, setting
aside the Board’s order, held that the strike of a union (not in compliance with the filing
requirements of section 9 (f), (g), and (h)) for recognition while another union’s repre-
sentation petition was pending before the Board was illegal, and that strike participation
deprived employees of the act’s protection. The Board had not reached the issue dectded
by the court because in its view of the evidence the striking union’s objective at the time
of the filing of the petition was no longer recognition but reinstatement of certain strikers
Thus, the Board concluded, the strike was lawful and the participants were entitled to
reinstatement.

BN, L. R. B. v. Stewart 0il Co, 207 F. 2d 8 (C. A. 5).

82 Bichleay v. N. L. R. B., 206 F. 2d 799 (C. A. 38), and N. L. R. B. v. Philadelphia Iron
Works, 211 F. 2d 937 (C. A. 3).
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natory hiring agreement to encourage union membership, its mere ex-
1stence apart from its actual enforcement falls squarely within the
prohibition of section 8 (a) (8).** In view of these conclusions, the
court in one case held further that the employer could not escape
liability under section 8 (a) (3) merely because no members of the
complaining union—the contracting union’s rival-——had ever sought
employment. For, the court said, it was “certainly reasonable to con-
clude that no one applied because it appeared futile to do so” in the
face of the employer’s known discriminatory hiring policy.®*

Similarly, it was held that the fact that no jobs were available when
the complainants applied and that they did not renew their applica-
tions when hiring did take place did not relieve an employer of liabil-
ity under section 8 (a) (3) for requiring job applicants to secure union
clearance in accordance with a discriminatory hiring agreement.
'The court made it clear that where it is apparent that an existing dis-
criminatory hiring policy would make further application for employ-
ment futile “the job applicants need not go through the useless pro-
cedure of reapplying for employment . .. when jobs are actually
available in order to establish that they were victims of the discrimina-
tory hiring policy.” %

The court in one case agreed that the manifest intention of the
parties to an unlawful hiring agreement not to enforce it prevented
its retention from constituting a violation of section 8 (a) (3) on the
part of the employer.’” However, the failure to communicate the
intended nonenforcement to the employees resulted in continuing re-
straint on employees’ rights in violation of section 8 (a) (1).

e. Refusal to Bargain

The scope of the act’s bargaining mandate under section 8 (a) (5)
was involved in a substantial number of cases where the validity of a
Board order was challenged. These cases presented questions as to
(1) whether there was a present duty to bargain on the part of the
objecting employers, and (2) whether an established bargaining obli-
gation had in fact been violated. The latter type of cases were con-
cerned with the propriety of affirmative conduct such as unilateral
action on bargainable matters, refusal to discuss subjects as to which
the Board believed bargaining is required, or insistence on specific
terms. Other cases turned on the employer’s good faith at the bar-
gaining table.

8 fhchleay v N. L R B, 206 F 2d 799 (C. A. 3), and N. L R B. v. Gottfried Baking
Co,210F 24772 (C A.2)

3t Fichleay v. N.L R B,206 F 24 799 (C A 3)

BN L. R.B.v The Lummus Co, 210 F, 24 377 (C. A 5).

% To the same effect, N. L R. B v. Thomas Rigging Co., 211 F 2d 153 (C. A 9).

SIN.L R B v Gottfried Baking Co., 210 F. 2d 772 (C A 2)
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(1) Majority Status of Representative

The courts during fiscal 1954 again had to pass on assertions of
employers that their refusal to bargain was justified because the com-
plaining union lacked majority status at the crucial time. In those
cases where it was found that the employer clearly did not have a
good-faith doubt, the Board’s bargaining order was enforced.®® The
court in one case held that the complaining union’s petition for Board
certification did not as matter of law excuse the employer’s refusal to
bargain.®®

Regarding an employer’s right to challenge the majority status of a
union following Board certification, the Fifth Circuit in one case
observed that “the claimed fact that the bargaining agent designated
by the Board had lost its majority . . . did not in and of itself termi-
nate the union’s status as bargaining representative.”

On the other hand, the same court, denying enforcement in another
case, held that the employer was not required to bargain with the com-
plaining local union after all of its members had resigned in protest
after the national union had ousted the local’s business agent, and the
local, if it continued to exist at all, was functioning only through a
trustee.*

(2) Selection of Bargaining Representative

Two cases before the Fifth Circuit concerned the statutory man-
date that an employer must bargain with the particular organization
selected by the employees and must meet with the persons whom the
employees, through their union, send to the bargaining table.#? In
the 7'aormina case, the employer in the course of negotiations with the
employees’ incumbent representative isisted that the latter’s parent
organization become a party to any contract as a condition to its execu-
tion by the employer.?* Upon the union’s failure to comply with this

8 See for wmnstance N. L R B. v Trmfit of Califormie, 211 F 2d 206 (C A 9);
N. L. R. B.v. Modet M1ll Co,210F 24 829 (C A 6),and N. L. R B v C(learfield Cheese
Co, 213 F. 24 70 (C A 3). Compare Mount Hope Fiwnishwing Co v. N.L R B, 211 F 2d
365 (C. A 4). The court here held that the employer did not raise the majority issue
in bad faith and did not refuse to bargain in good faith. However, the court pointed out
that while an “employer normally has the right to insist upon a Board-ordeied election,
he may not refuse to recognize the union 1n bad faith in order to gain time 1h which to
undermine the umion or dissipate its claimed majority, and other proof, such as signed
membership cards, has been deemed sufficient in certain cases espectally where it is evident
that the employer 1s determined not to bargain under any conditions or engages 1 unfair
labor practices to get rid of the umon” Numerous cases to the same effect were cited
by the court

N L R B v Model Mill Co,210F 2d 829 (C A 6)

9N L.R B.v.Taormma, 207 F 2d 251 (C A. 5)

N, L, R. B v. Natwonal Shurt Shops of Florida, 212 F 2d 491 (C A 5).

2N, L. R B.v. Taormine, 207 F. 24 251, N. L R B V. Roscoe Shapper, Inc, 213 T 2d
793 (C. A. 5)

43 The employer here demanded that the local union secure contract peirformance either
by posting a $50,000 bond or, in the alternative, by making 1ts parcent a party to the
contract.
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demand, negotiations were broken off. The court sustained the Board’s
conclusion that the employer’s action violated section 8 (a) (5). For,
the court said, not only did the employer needlessly delay consumma-
tion of an agreement by its demand, but it sought to impose upon its
employees a bargaining representative other than the one elected by
them. In Roscoe Skipper, the same court agreed that the employer
unlawfully brought about the breakdown of bargaining relations by
rejecting the negotiator who had been designated by the union. Here
the court said:

To select one’s own representative or agent is a natural right and the statute
accords it in express terms. For the employer, in the absence of exceptional
circumstances which do not appear here, to have a right of choice either affirma-
tively or negatively as to any of those who are to sit on the opposite side of the
table from him would defeat and nullify the law.

(3) Subjects of Bargaining

In two cases where the Board found that employers unlawfully
refused to bargain on the subject of company housing, the courts
agreed that such housing is a mandatory bargaining subject if under
the circumstances the terms of occupancy of company houses affect
conditions of employment.** Enforcing the Board’s order in the
Lehigh case, the Fourth Circuit made it clear that its earlier decision
‘in Hart Cotton Mills *° was not intended to require that, in order to be
a proper bargaining subject, company houses must be a necessary part
of the enterprise, or their occupancy must affect the workers’ pay, It
is sufficient, the court said, that “their ownership or management ma-
terially affects the conditions of employment.” This prerequisite, the
court concluded, was met in the Zehigh case because company house
rents were below the prevailing rate for private housing, and 25 per-
cent of the employees who occupied company houses had the addi-
tional advantage of residing near the plant where other housing was
hard to get. On the other hand, the Fifth Circuit in the Bemis case
held that the bargaining order was not sufficiently supported by the
facts of the case.** Unlike the Fourth Circuit, the Fifth Circuit took
the view that company housing may not be regarded as a condition
of employment unless there is “some necessity, either imposed by the
employer or by the force of circumstances” which requires the em-
ployee to subject himself to the conditions of occupancy of company
housing. According to the court, other adequate housing appeared to
be available, and rentals charged by the employer were not “so low as
to be partial remuneration for services and, therefore, in effect wages.”

“4N. L. R. B. v. Lehigh Portland Oement, 205 F. 2d 821 (C. A. 4) ; N. L R. B. v. Bemis
Bros. Bag Co., 206 F. 2d 33 (C. A. 5).

€ N.L.R. B.v. Hart Cotton Mills, Inc, 190 F 24 964.

4 Cited in footnote 44.
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The validity of the Board’s order in one case turned on whether an
employer is entitled to insist upon insertion in an agreement of clauses
providing for employee votes on ratification of the contract and
authorization to strike.*” The contract clauses sought provided that
(1) any agreement on terms and conditions of employment reached in
negotiations should become effective only upon ratification by the em-
ployees in the bargaining unit, and (2) in the case of contract termi-
nation and failure to reach a new agreement within 30 days, a strike
should not be called except with the approval of a majority of the
employees in the bargaining unit. The Board held that these clauses
did not involve terms or conditions of employment and therefore were
not matters of compulsory bargaining. The court rejected this view.
The Board concluded that the employer’s insistence upon these ratifi-
cation and strike-vote clauses was an attempt to detract from the
union’s normal authority to act on behalf of the employees. The court,
however, was of the view that the disputed clauses were subject to bar-
gaining and that the position taken by the employer did not amount
to a refusal to bargain. On the other hand, the court, without decid-
ing the point, indicated that the strike-vote and ratification clauses
may have been defective insofar as they required affirmative action by
a majority of the employees in the unit rather than a majority of those
participating in the election “in accordance with the democratic
process universally sanctioned.”

In another case, the Eighth Circuit disagreed with the Board’s view
that the omission from a collective-bargaining contract of certain bene-
fits—life insurance, hospitalization, and Christmas bonuses—did not
entitle the employer to terminate the benefits unilaterally and without
consulting the employees’ bargaining representative.® The Board
had found that the subjects involved were not fully discussed or con-
sciously explored during contract negotiations and could not be re-
garded as having been waived by the union. The court, however,
concluded that, since the question of the maintenance of the insurance
and bonus benefits had not been “ignored” in the negotiations, the
parties’ ultimate agreement must be taken to represent their entire
undertaking and the employer was not under obligation to bargain
with the union as to the discontinuance of the benefits.

3, Union Unfair Labor Practices

The more important cases in which the Board during fiscal 1954
sought enforcement of orders under section 8 (b) involved complaints
that unions restrained employees in the exercise of their statutory
right to refrain from participating in union activities, either directly

47 Allis-Ohalmers v. N. L. R. B,, 218 T, 2d 374 (C. A. 7).
48N, L. R. B. v. Nash-Finch Co., 211 F. 2d 622 (C. A, 8).

322786—55. 10
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or through their employer, or that the union’s actions violated the
secondary-boycott provisions of the act.

a. Reprisal and Discrimination

The Board’s finding of a violation of section 8 (b) (1) (A) and
8 (b) (2) was sustained in a case where a union enforced the pro-
visions of a union-security agreement under which employees were not
to be promoted to a supervisory position during the pendency of union
charges against them.* The union in this case had requested and ob-
tained postponement of the promotion of an employee® who had
abandoned a picket line, conduct which resulted in the filing of union
charges. The court held that under section 7 of the act the employee
was free to refrain from participating in the strike and was protected
against reprisal for nonparticipation. The filing of charges, imple-
mented by the requested denial of promotion, the court continued, in-
terfered with the employee’s statutory rights and thus violated section
8 (b) (1) (A).%* The court further held that the union’s conduct also
violated section 8 (b) (2), for the requested denial of promotion to the
employee constituted discrimination designed to encourage the em-
ployee’s membership in good standing *2 in the union, a purpose clearly
‘prohibited by that section. The union-shop provisions of the union’s
contract furnished no valid defense, the court pointed out, because
the union-security proviso of the act permits enforcement of such
provisions only against employees who have failed to pay their regular
union fees and dues.

b. Secondary Boycotts

The prohibitions of section 8 (b) (4) (A) against secondary boy-
cotts were involved in 2 cases before the courts of appeals. In 1 case,
the respondent union had caused its members to leave a shingle plant
after the arrival of a Canadian shipment of nonunion shingles.’* The
inducement of the work stoppage was part of the union’s policy to
eliminate the use of “unfair” Canadian shingles from the United
States markets. The court sustained the Board’s finding that the
union’s action constituted a prohibited secondary boycott notwith-
standing the union’s assertion that it had no direct dispute with the

4 N. L. R. B. v. Bell Aircraft Corp., 206 F. 2d 235 (C. A. 2).

5 The court’s affirmance of the Board’s conclusion that the exclusion of supervisors from
the act’s protection does not apply to an employee candidate for a supervisory position is
discussed at pp. 125-126.

51 Insofar as ‘the umon’s action was consistent with an arbitrator’s award, the court
pointed out that the award was but an interpretation of the union’s private contract and
could not curtail the Board’s power to enforce the act.

62 For the Supreme Court’s affirmance of the view that union “membership’” in the con-
text of section 8 (b) (2) means “membership in good standing,” see pp. 117-119.

8N L R. B. v. Washangton-Oregon Shingle Weaver’s District Council, 211 F. 2d 149
(C.A.9).
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Canadian producer. The court pointed out that the manifest object
of the work stoppage was to compel the complaining employer to
cease using the product of another company, an object clearly within
both the language and the congressional intent of section 8 (b) (4)
(A). As to the union’s contention that the employer had agreed not
to work on shingles not bearing the union label and that a strike to
enforce the agreement wasnot unlawful,** the court held that there was
no clear showing of such an agreement, so that the union’s defense,
assuming it to be otherwise valid, was without merit. The court fur-
ther observed that since the asserted agreement would constitute a
waiver of the statutory protection against secondary boycotts it would
have to be clear and unmistakable and, as recognized by the Board,
could not be implied. .

Decision in another case turned on the question whether picketing
violated section 8 (b) (4) because it occurred at a location which was
the common business situs of two separate employers—a trucking firm
from whom the union, not certified by the Board, demanded recogni-
tion as bargaining representative of its drivers, and a filling station
operator for whom the trucker hauled products.” In order to press its
recognition demand, the union picketed the filling station in a manner
which, according to the court, indicated that the picketing was directed
at both the drivers’ employer and the neutral filling station. The
Board had found that, since one of the objects of the picketing neces-
sarily was to force the station to cease doing business with the trucker,
the union violated the act’s secondary-boycott ban. Sustaining the
Board, the court agreed that the situation here was not one in which the
secondary employer had to suffer some of the consequences of the
picketing of the primary employer, and that the union’s conduct vio-
lated section 8 (b) (4) (A) and (B) under the rules laid down by the
Board in the Moore Dry Dock case.®

4. Election Rules

The courts of appeals had occasion during fiscal 1954 to pass on
election rules established by the Board in the administration of the
representation provisions of section 9 of the act.’ The cases were
concerned with the validity of elections on which, in turn, depended

5 The union relied on the Second Circuit’s ruling in Rabowsn v N. L. R. B., 195 F. 2d
906, 912.

% N. L. R. B. v. Chauffeurs, Teamsters and Warehousemen Local 185, AFL, 212 F, 2d
216 (C. A, 7). The court agreed with the Board’s conclusion that the trucking firm was
an independent contractor and that the filling station owner was not the coemployer of
the trucker’s drivers.

58 Moore Dry Dock Co, 92 NLRB 547. For recent applications by the Board of its
Moore Dry Dock rules, see pp. 106-109,

57 The wide discretion of the Board in devising procedures for the purpose of safe-
guarding the fairness of representation elections has been generally recognized by the courts.
See, e. g., N. L. R. B. v. Moyer & Pratt, 208 F. 2d 624 (C. A. 2).
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the validity of the Board’s findings regarding the lawfulness of
employer recognition or nonrecognition of certain unions.

a. Objections to Preelection Conduct

In one case® the Second Circuit approved application of the
Board’s Atlantic & Pacific Tea Co® rule. In the A & P case, the
Board announced certain new rules regarding the consideration of
objections to a Board election based on the preelection conduct of
interested parties. One of these rules was that the merits of objec-
tions to an election will be considered if based on alleged preelection
interference occurring after “the execution by the parties of a consent-
election agreement or a stipulation for certification upon consent
election.” ® This rule superseded the Board’s prior policy of dis-
regarding objections to an election based on conduct which the object-
ing party knew about before the election but on which it had neither
filed charges nor otherwise protested until after the election. As
noted by the court, in adopting the 4 & P rule, the Board abandoned
its former policy of treating interference with an election during the
time specified as having been waived where no objections were filed
until after the election.®*

In National Container, the Board, after a consolidated hearing on
the postelection objections and unfair labor practice charges of a
participating union, found that the election was invalid. Therefore,
the objecting union’s rival, which had polled a majority of the votes,
did not acquire status as the employees’ statutory representative, and
the employer violated section 8 (a) (2) by entering into a contract
with that union. As to the timing of the protesting union’s objec-
tions, the Board held that they were entitled to consideration under
the 4 & P rule and furnished a proper basis for invalidating the
election.

The employer’s objection to the Board’s application of the 4 & P
rule for two separate reasons was held without merit by the court.
Thus, the fact that the acts of interference of which the protesting
union complained began before the A & P cutoff date, i. e., before the
date of the consent-election agreement, in the court’s view was im-
material and could not preclude the Board from giving consideration
to the continuation of the same conduct during the crucial period.
The court pointed out that, while the Board considers a union which
agrees to a consent election as having waived any prior interference,

88 N. L. R. B. v. National Contawner Corp., 211 F. 24 525,

59 Great Atlantic & Pacific Tea Co., 101 NLRB 1118

% The Board also announced that the same consideration will be given to objections
relating to conduct after the issuance by the regional director of a notice of hearing in a
formal representation proceeding.

o See Denton Sleeping Garment Mills, Inc., 93 NLRB 329 (1951).
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“guch a waiver can in no way constitute a license to the employer to
continue such interference thereafter.”

The court further found that the employer was not denied due
process of law merely because the 4 & P rule had not yet been
announced at the time of the acts on which the Board’s order was
predicated and, under the waiver rule then in effect, the complaining
union would have been deemed to have waived its objections because
it failed to assert them before the election. The court observed that,
since the employer’s unlawful conduct continued after the Board’s
A & P decision, application of the rule of that case was not retroactive.
Moreover, the court held, the employer actually did not, as claimed,
rely on the Board’s former rule and, therefore, could not assert that
it was prejudiced by the change in the Board’s rule. In any event,
the court concluded that, even assuming the employer relied on the
Board’s old rule, retroactive application by the Board of the new rule
was not improper. For, the court held, “reliance upon a Board rule
should not estop the Board from applying a new rule in an appropriate
case, where its application will effectuate the purposes of the Act.”
Quoting another court,? the Second Circuit made it clear that the
test is whether “the practical operation of the Board’s change of
policy will work hardship upon respondent altogether out of propor-
tion to the public ends to be accomplished.”

b. Effect of Schism Within Bargaining Agent

One case before the Seventh Circuit involved an application of the
Board’s policy of entertaining a petition for an election despite an
outstanding collective-bargaining contract if the contracting union’s
majority status is in doubt because of a schism within its ranks.®
JReferring to the Board’s practice in schism cases of making an ex-
ception to the general rule that an outstanding contract is a bar to
a present election,® the court recognized that the contract-bar policy
as well as the exceptions thereto “are solely of the Board’s creation”
and that it is within the Board’s discretion to “reasonably expand
or restrict this policy as it sees fit.”

However, the court was of the view that the election which the
Board had directed was invalid and that the order directing the
employer to bargain with the successful union could, therefore, not
be enforced. The court found that the winning union had improperly
asserted control over union funds and property on hand at the
time of the schism, and had improperly exerted pressure on the
members of the losing faction by announcing that only its members

@ N, L. R. B, v. Guy F. Atkinson Co , 195 F, 24 141, 149 (C. A. 9).

63 Kearney & Trecker Corp.,v. N. L. R. B, 210 F. 24 852, certiorari denied 348 U. 8. 824.

¢t For recent applicatlons of the contract-bar rule, and exceptions to the rule, see the
discussion at pp. 23-34,
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were entitled to derive benefits from the funds. The court concluded
that the union’s conduct in this respect was coercive and invalidated
the election. The court believed that the Board should not have
directed the election without first determining the effect of the union’s
conduct regarding union property, and that, in any event, the union
should not have been certified because of what the court considered
improper electioneering tactics. Consideration of the union’s asser-
tion of control over union property, in the court’s view, was not pre-
cluded by the pendency of State court litigation regarding title to
this property. The Board, on the other hand, had concluded that
neither the union’s announcement regarding the funds nor other
actions asserted to have been coercive were such as to have exceeded
the bounds of permissible election propaganda. As to the determina-
tion of the legal title to union property, the Board had adhered to
its belief that in schism cases its sole function is to ascertain the
bargaining status of the competing factions and that questions re-
garding successorship and rights of ownership should properly be
left to the courts.



viI

Contempt Proceedings

During fiscal 1954, the courts of appeals passed on petitions for
contempt adjudications in 4 cases where the Board believed that the
court’s decree remedying unfair labor practices had been violated.
In 2 cases, 1 involving an employer and 1 a anion,® coniempt was
found. In 2 cases instituted against employers the court held that
its decree had not been violated.

Three of the-cases involved bargaining decrees. In one case the
Ninth Circuit upheld the special master’s finding that the respondent
employer had not bargained in good faith as required by the decree.?
The employer, the court held, “did no more than to make a mere pre-
tense at negotiating, keeping a completely closed mind and having
no spirit of cooperation and faith.,” Thus, the court noted, after
contract terms had been agreed on in negotiations, the employer
made new demands concerning the matters agreed upon and refused
to recognize commitments made by his representative aithough he
had led the union to believe that the representative had full authority
to conclude an agreement. The employer, according to the court,
further demonstrated his bad faith by misleading a Board agent as
to the status of bargaining negotiations and by his failure to acknowl-
edge communications from the Board and the union regarding the
consummation of a contract. In view of his contempt, the employer
was directed to sign, within 30 days, the contract which had been
agreed to by his agent and which agreement he had sought in bad
faith to withdraw. The employer was assessed the costs of the pro-
ceeding and the Board’s expenses. The court’s contempt order fur-
ther provided that, in case of failure to comply within 40 days, the
employer would be assessed a compliance fine of $500, and an addi-
tional fine of $100 for each day of continued noncompliance.

The same court on rehearing in another case reaffirmed its prior
adjudication ® that the respondent union was in contempt of a bargain-
ing decree. The decree forbade the union from insisting, as a condi-

1 For violations of district court decrees under section 10 (1) see chapter VIII, Injunction

Litigation, sec. 2F.
2N.L.R.B.v.R.D Nesen, 211 F. 2d 559 (C A 9).
3N. L. R. B. v. Retail Clerks Union Local 648, 203 F. 2d 165 (C A. 9). See Eighteenth

Annual Report, pp. 82-83.
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tion of bargaining for employees in the bargaining unit, that the em-
ployer also bargain for certain supervisory employees.* The court
found that specific demands made by the union clearly violated the
decree in that they related to (1) persons the company may employ
as supervisors, (2) the conditions under which supervisors shall work,
and (8) the kind of work supervisors may do.* The court expressed
the belief that its decree enforcing the Board’s order effectuated the
congressional purpose underlying the exclusion of supervisors from
the operation of the act. The union was allowed 60 days within which
to purge itself of its contempt by withdrawing its unlawful demands
on the employer.

One of two cases, in which the Fifth Circuit denied the Board’s
petition, arose from a decree directing the respondent employer (1) to
disestablish a union found to have been employer dominated and (2)
to refrain from recognizing it or any successor thereto.* This decree,
in the Board’s view, was violated when the employer transferred recog-
nition to a new union formed under the auspices of leaders of the
former organization who became officers in the new union. The court,
however, held that the latter was the freely chosen representative of
the employees and that the employer could, therefore, not be held to
have violated the enforcement decree. Thus, the court declined to
infer for contempt purposes that, in the absence of a clear line of
fracture between the dominated union and the one newly formed, the
employees did not have an opportunity to exercise their full statutory
freedom in selecting a bargaining representative. The validity of
such an inference by the Board under like circumstances has been
generally acknowledged by the courts in enforcement proceedings.

The Board’s petition in the second case before the Fifth Circuit was
predicated on the employer’s continued refusal to bargain with the
union named in the Board’s order and in the court decree.” Following
entry of the decree, the employer had requested the Board to redeter-
mine the union’s representative status because a majority of the em-
ployees had indicated that they did not wish to be represented by it.
The Board dismissed the employer’s petition for an election because
of the noncompliance with the bargaining decree. In requesting that
the employer be adjudicated in contempt, the Board invoked the firmly
established rule that a union’s loss of majority status following unfair
labor practices is no bar to an order and enforcement decree requiring
that the employer bargain for a reasonable time. The court, however,
held that this rule has “no application in a contempt proceeding to

4 N. L. R. B. v. Retarl Clerks Union Local 648, 211 F, 2d 759 (C A.9).

& Judge Bone, dissenting, believed that only one of the union’s demands was in violation
of the court’s decree. .

e N, L. R. B. v. Red Arrow Freight Lines, Inc., 213 F. 24 260.

TN.L.R. B v. Warren Company, Inc., 197 F 24 814,
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which entirely different considerations apply.”® 1In the court’s
opinion, the employer here did not violate the bargaining decree by
refusing to deal with a union which apparently had been repudiated
by the employees.?

8 Compare the application of the rule by the Fifth Circuit in the enforcement cases
discussed at p. 131.

¢ Subsequent to the preparation of this report the Board filed a petition for a writ of
certiorari in the Supreme Court, seeking review of this decision.



VIII
Injunction Litigation

Section 10 (j) and (1) of the amended act provides for injunctive
relief in the United States district courts on the petition of the Board
or the General Counsel to halt conduct alleged to constitute an unfair
labor practice.

Section 10 (j) confers discretion on the Board to petition for an
injunction against any type of conduct, by either an employer or a
union, which is alleged to constitute an unfair practice forbidden by
the act. Such injunctive relief may be sought upon issuance of a for-
mal complaint in the case by the General Counsel.

Section 10 (1) requires that an injunction be sought in a United
States district court against a labor organization charged with a viola-
tion of section 8 (b) (4) (A), (B), or (C)* whenever the General
Counsel’s investigation reveals “reasonable cause to believe that such
charge is true and that a complaint should issue.” Section 10 (1)
also provides for the issuance of a temporary restraining order with-
out prior notice to the respondent party upon an allegation that “sub-
stantial and irreparable injury to the charging party will be unavoid-
able” unless immediate relief is granted. Such an ex parte restrain-
ing order may not be effective for more than 5 days. In addition, sec-
tion 10 (1) provides that its procedures shall be used in seeking an
injunction against a labor organization charged with engaging in a
jurisdictional strike under section 8 (b) (4) (D), “in situations where
such relief is appropriate.”

Under the mandatory provisions of section 10 (1), injunctions were
requested in 65 cases. Fifty of these cases involved secondary action
believed to violate the provisions of subsection (A), and in some in-
stances also subsection (B), of section 8 (b) (4). One case involved
primary conduct under the provisions of section 8 (b) (4) (A) relat-
ing to action intended to force an employer to join a labor organization.
Five cases involved primary action allegedly initiated in disregard of
a Board certification in violation of section 8 (b) (4) (C). Two
cases involved action believed to violate both subsections (A) and (D)

* These sections contain the act’s prohibitions against secondary strikes and boycotts,

certain types of sympathy strikes, and strikes of boycotts against a Board certification
of representatives.
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of section 8 (b) (4), while seven requests for temporary relief were
based on alleged violations of the jurisdictional dispute provisions of
subsection (D) alone.

1. Injunction Proceedings Under Section 10 (j)

During fiscal 1954, requests for injunctive relief under section 10
(J) against labor organizations were granted in four cases.? Similar
relief was granted in one case against an employer and an intervening
union. Relief against an employer was denied in one case and held in
abeyance in another case.

a. Refusal to Bargain

The Board’s petition for injunctive relief against an employer was
granted by the United States District Court for Southern New York
on the basis of a complaint pending before the Board charging the
employer with continuing violations of section 8 (a) (1), (2), (3), .
and (5) of the act® The conduct charged included the employer’s
alleged refusal to bargain with a union certified by the Board, and
assistance to another union through contractual recognition and union-
security provisions which resulted in discrimination against members
of the certified union. Enjoining the conduct specifically charged, as
well as “like or related acts, or conduet whose commission in the future
is likely or fairly may be anticipated,” the court once again made it
clear that its function is not to determine the actual existence of unfair
labor practices. Thus, the court held, the question whether the em-
ployer’s refusal to bargain with the certified union was justified by an
alleged good-faith doubt regarding the union’s majority status could
be determined finally only by the Board after resolving the conflicts
in the evidence. Insofar as the employer and the intervening assisted
union offered to consent to an injunction conditioned on the holding
of a new election by the Board, the court pointed out that it was with-
out power to bypass the statutory processes under which the Board
alone may determine how the effects of unfair labor practices are to
be expunged.

In another case, an injunction restraining similar conduct was
denied by the United States District Court for Northern California.
Here, the Board’s complaint alleged that the employer refused to bar-
gain with the incumbent representative of an existing bargaining unit
and unlawfully recognized the incumbent’s rival. The court’s action

3 Three of these cases were filed against the same union in three different courts on the
basis of the same complaint s

2 Jaffed v. Henry Herde, Inc., 115 F' Supp. 72D C., So. N Y.).

4« Brown v. The Pacific Telephone and Telegraph Co., June 24, 1954 (D. C., No. Calif ),
34 LRRM 2564.
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in denying temporary relief was predicated on the belief that the em-
ployer had justifiable doubt as to the appropriateness of the existing
bargaining unit, as well as on the fact that the employer had under-
taken to maintain the status quo in its bargaining relations as of the
date of the complaint and the further fact that the hearing on the
complaint was to be held within 2 weeks. After close of the fiscal
year, this ruling was reversed by the Court of Appeals for the Ninth
Circuit and relief was granted as requested by the Board.®

b. Preelection Conduct in Waterfront Dispute

Four district court orders granting injunctive relief under sec-
tion 10 (j) were issued to restrain union conduct in connection with
the Board election in the 1953-1954 New York waterfront dispute.
On October 20, 1953, the United States District Court for Southern
New York by temporary restraining order enjoined the International
Longshoremen’s Association and certain of its affiliates from conduct
which, according to the Board’s complaint, was intended to prevent the
formation of a rival union and to force waterfront employees to
maintain membership in the respondent unions.®* The court’s order
specifically enjoined the checking, segregating, or detaining of ship-
ping employees or preventing them from engaging in their normal em-
ployment; threatening, assaulting, or inflicting bodily injury or harm
upon them ; threatening to deprive them of present or future employ-
ment, or with loss of welfare or pension benefits or with other re-
prisals; and threatening to shut down the operations of waterfront
employers whose employees failed to adhere to the respondents or ac-
tively adhered to their rival. While the Board’s unfair labor practice
complaint was still pending, the longshoremen struck in furtherance of
their dispute with the New York waterfront employers in March 1954.
In view of the manner in which the strike was conducted, the Board
again applied for relief under section 10 (j). Temporary restrain-
ing orders were issued in the Southern District of New York on
April 1, and in the Eastern District of New York, as well as the New
Jersey District, on April 2° The conduct enjoined, which was in
apparent conflict with the prohibitions of section 8 (b) (1) (A), in-
cluded threats of violence and the striking unions’ picketing methods.
The number of pickets was limited to 12 at any 1 location. The
nnions were directed to post signed notices informing waterfront em-

5 Brown v. The Pacific Telephone and Telegraph Co., December 30, 1954 (C. A. 9), 85
LRRM 2346,

8 Douds v. International Longshoremen’s Association, Local 327-1, et al., October 20,
1953 (D. C., So. N. Y.), 33 LRRM 2004, The order was later converted into a temporary
injunction by consent and was subsequently dissolved when the parties consented to the
entry of a decree

7 Douds v. ILA, Independent, et al., April 1, 1954 (D. C., So. N. Y.) ; April 2, 1954 (D. C,,
BE. N, Y.); April 2, 1954 (D. C., N. J.). These orders were initially for 5-day periods but
were continued in full force and effect through varying dates by subsequent court orders
to which the respondents consented.
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ployees that the unions would refrain from further engaging in the
specified conduct. Shortly after issuance of the orders, the strike was
terminated.

2. Injunctions Under Section 10 (1)

Of the 65 cases in which mandatory applications for temporary re-
lief were made, such relief was granted in 30 cases and denied in 3
cases. All such cases involved allegations of secondary boycotts or
other conduct prohibited by section 8 (b) (4). The court’s order
granting relief in each case was the result of its conclusion that statu-
tory prerequisites were met, ¢z, there was reasonable cause to believe
that the particular provisions of the act were violated and that the
relief requested was appropriate under the circumstances. The re-
maining 32 cases were settled or withdrawn, chiefly because the al-
leged illegal activity had ceased.

a. Effect of Settlement Agreement

In one case, the Board applied for relief under section 10 (1) fol-
lowing the respondent union’s failure to comply with the terms of an
informal settlement of unfair labor practice charges alleging a viola-
tion of section 8 (b) (4) (A) and other subsections of section 8 (b).?
In accordance with its rules, the Board, upon finding that the charges
justified the issuance of a complaint, invited the union to agree to
a settlement designed to correct the situation and to make it unneces-
sary to apply for an injunction. The substance of the union’s under-
taking was that it would refrain from action interfering with the
normal interchange and interlining of freight between the complain-
ing carriers and other carriers who had contracts with the union.
Notice of the agreement was to be given to the union’s members and
to the agents of the union and its parent. In granting the Board’s
application, the court concluded that on the facts shown to have ex-
isted before the settlement agreement, the Board was entitled to an
injunction; that the settlement agreement was not intended to take
away the Board’s right to an injunction; and that the Board was pres-
ently entitled to the statutory relief in view of the union’s apparent
failure to comply fully with the agreement. The court further held
that the saving provision of section 502 of the act, which protects
employees against involuntary service, must be read in the light of the
act’s unfair labor practice provisions and, thus read, was no obstacle
to the court’s issuance of an injunction against the union’s interference
with the complaining employer’s operations.

8 Elliott v. Local No, 968, IBT (Red Ball Motor Freight), 121 F. Supp 145 (D. C.,
So. Tex.).
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b. Secondary Strikes and Boycotts in Waterfront Dispute

The New York waterfront dispute which gave rise to, injunctions
under section 10 (j)° also necessitated relief under section 10 (1).
Application for relief under that section was made following charges
that the unaffiliated longshoremen’s union—ILA—halted the move-
ment of cargo to or from New York piers by boycotting all freight
handled by a Teamsters local which honored a picket line of the AFL .
longshoremen’s union. A temporary restraining order was issued
March 4, 1954, prohibiting the respondent union from continuing the
hoycott.® When the restraining order failed to check the strike, the
Board instituted contempt proceedings to compel obedience of the
court’s order* During the pendency of these proceedings, water-
front employers filed new charges that the respondent unions induced
the union’s members among tugboat crews to join the strike. This
action was restrained on March 30 by a further order under section 10
(1) requiring the respondents (1) to discontinue the picketing of tugs
and to cancel their instructions to tugboat crews not to work and (2)
to instruct the crews to return to work.!? Supplementary action was
initiated by the respondents at the ports of Baltimore, P’hiladelphia,
and Boston to prevent the movement of cargo diverted from New
York. The conduct at Baltimore and Philadelphia was enjoined
March 28 and 30 by temporary restraining orders of the United
States District Courts for Maryland ** and Eastern Pennsylvania.4
The Massachusetts strike terminated before the proceedings were con-
cluded.’s

c. Other Secondary Strikes and Boycotts

In a number of cases, section 10 (1) injunctions were granted to re-
strain secondary conduct at construction sites using the services or
products of employers with whom the respondent union had a primary
dispute.® -

? See p. 144,

1 Douds v. International Longshoremen’s Unwn, Independent (New York Shipping As-
sociation), March 4, 1954 (D. C.,, So. N. Y )

1 See p. 150.

2 Douds v. International Longshoremen’s Union, Independent (New York Shipping
Association), March 30, 1954 (D. C., So. N. Y.).

12 Penello v. ILA, Independent (Steamship Trade Assn. of Baltimore), March 28, 1954
(D €., Md), converted into temporary injunction March 30, 1954. The union’s conduct
in this case was alleged to violate subsection (B) as well as (A) of section 8 (b) (4).

3 Schaufler v. ILA, Independent (Philadelphia Marine Trade Assn.), March 30, 1954
(D C., E. Pa.).

15 A temporary restraining order in a related case (Alpert v. ILA, Independent (City
Lumber Co of Bridgeport)), was obtained March 29, 1954 (D. C., Mass.). This order
was converted into a temporary injunction by consent on April 7. 'The respondent here was
also charged with and restrained from violating the jurisdictional dispute provisions of
section 8 (b) (4) (D).

18 See for instance Evans v. Local Union 1701, IBEW (Harte & EKwkpatrick), July 14,
1953 (D C, W. Ky.); Waers v. Denver Building Trades Council (Pearse), September 24,
1953 (D. C, Colo.) ; Getrew v. Birotherhood of Pawters, Decorators and Paperhangers
Local 198 (Pittsburgh Plate Glass), October 30, 1953 (D. C, No. Ga ) ; Irving v. Carpen-
ters Local 12 (Booher Lumber), September 23, 1953 (D, C., No, N, Y¥,),
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In one case, a union was enjoined from extending its picket line
from the store premises of an employer, with whom the union had
a dispute over contract terms, to the site of an addition to the store
then under construction.’” The pickets, according to the charge be-
fore the Board, had induced suppliers of the contractor, who had
complete control over the walled-off site, not to make deliveries so
that construction work came to a complete standstill.

In one group of cases of this type, the courts granted relief upon
determining that the activities charged were secondary rather than
primary under the Board’s “situs of dispute” test®® and therefore
within the purview of section 8 (b) (4). Thus, the District Court for
Southern Texas held that a truckdrivers’ union, which had a dispute
with an employer whose drivers it represented, was not entitled to
transfer picketing activities from the employer’s place of business
to a construction site where installation workers of the primary em-
ployer performed work under a subcontract.’® Noting that the pri-
mary employer had its principal place of business within easy reach
of the union’s pickets and that its drivers were present at the picketed
construction site only at irregular and brief intervals, the court held
that the picketing could not be regarded as primary since it did not
occur at the situs of the dispute or the place of employment of the
strikers. The court then said:

It is difficult to see how the fact that insulators employed by Massey upon a
job site far distant from Massey’s place of business would make that job site
the situs of a dispute between Massey and his truckdrivers. The doctrine for
which the Union here contends, carried to its logical conclusion, would permit
picketing by eny union in connection with 1its dispute with a primary employer
at eny spot where that employer had any employee engaged in its normal busi-
ness, without regard to the fact that such employee and his duties might be
entirely unrelated Lo the union in question and to its dispute with the employer.
Such result would show scant regard for the interests of the public or the
neutral employer whose interests the Act undertakes to protect. The prohibi-
tion against the secondary boycott found in 8 (b) (4) (A) would be of little
force and effect.

In another case, the District Court for Northern Georgia (Atlanta
Division) similarly enjoined picketing at a construction site, where
it had the effect of inducing the general contractor on the project
to remove the glazing subcontractor with whom the picketing union
had a dispute and to give the work to another firm.* The picketing
occurred as employees of the primary employer appeared on the job.

1 8hore v General Teamsters Local 249, IBT (Crump), March 5, 1954 (D. C.,, W. Pa ).

13 See the discussion of the Board’s recent interpretation of its Moore Dry Dock doc-
trine in the Washington Coca Cola Bottling case, pp 106-110.

B Flliott v General Drivers Local Umon 968 (Otw Massgey), 123 F. Supp 125 (D C,
8o0. Tex ).

% Getrew V. Painters, Decorators and Paper Hangers, Local 193 (Pittsburgh Plate
Glass) October 30, 1953 (D. C., No Ga.), Civil No 4699.
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Picket signs declared the glasswork on the job “unfair” without iden-
tifying the “unfair” employer. In determining that the picketing
was secondary, the court also applied the tests established by the
Board in Moore Dry Dock and approved by the Second Circuit Court
of Appeals in the Service T'rade case® In the district court’s view,
the picketing failed to meet those tests. The court noted that, while
the picketing was essentially primary, it was carried on at a location
where employees of both the primary and secondary employers were
at work without disclosing clearly that the picketing union’s dispute
was solely with the primary employer. The court, therefore, enjoined
the union from using, on any job, signs which did not definitely name
the primary employer. The order also restrained the union from any
conduct, “whether by act, deed or silence,” which might reasonably
tend to create in the minds of the workers on the job the impression
that the union’s dispute involved the general contractor or subcon-
tractors other than the primary employer.?

Section 10 (1) injunctions were likewise granted in situations where
truckdrivers’ unions sought to further their disputes over the employ-
ment of union drivers by extending their picketing from the perma-
nent business establishments of the employers directly involved in
the dispute to the premises of secondary employers, or by inducing
the employees of neutral employers not, to load, unload, or otherwise
assist in the movement of goods to or from the employers involved
in the primary dispute.?

Other unions were similarly enjoined from picketing activities
which under the Moore Dry Dock rule were secondary rather than
primary. Thus, a musicians’ union was restrained from picketing a
baseball stadium and boxing arena in connection with its dispute with
aradio station.?* The apparent object of the picketing, the court found,
was to force the users of the stadium not to use the radio station’s
broadcasting facilities. The court held that the union’s activities at
the stadium were not lawful under the “ambulatory situs” rule of
Schultz Refrigerated Service, Inc? and Moore Dry Dock Co.% be-
cause the union’s members at the radio station were never employed

2LN. L R B.v, Service Trade Chauffeurs, 191 F. 2d 65.

22 See also Gelrew V. Pawnters, Decorators and Paper Hangers, Local 1730, November 25,
1953 (D. C., So. Ga.). In this case the court on June 14, 1954, denied the union’s motion
to modify the injunction decree so as to permit primary picketing within the Board’s
Moore Dry Dock doctrine. The court noted that the decree enjoined only unlawful sec-
ondary picketing.

% Evans v. Teamsters Local 505 (Whitten Transfer), January 5, 1954 (D. C., So W
Va.) ; Elliott v. Local 968, Teamsters (Red Ball Motor Frewht), 121 F. Supp. 145 (D. C,
So Tex.); Johnston v. Teamsters Locals 71 and 391 (Thurston Motor Lines), Jume 1,
1954 (D C, Middle N. C ) ; Getreu v. Teamsters Local 612 (Goodyear Tire & Rubber Co ),
June 9, 1954 (D. C., No. Ala ).

2 Douds v. Associated Musicians of Greater N. Y. Local 802, AFM—AFL (Gotham Broad-
casting Corp ), May 27, 1954 (D. C., So. N. Y.).

% 87 NLRB 502.
2692 NLRB 547.
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at the stadium and because the radio station had a business situs which
the respondent could picket and had in fact picketed.

In another case, the court’s injunction restrained as secondary the
respondent union’s picketing of employers who used and serviced the
machines of a typewriter company.?” Some of the picketing here
occurred at times when the only employees present were those of
secondary employers, deliverymen, and members of the public. The
court held that under the Washington Coca Cola * rule such picketing

-was unlawful even though it purported to appeal only to the public.
In another case, the court held that the alleged picketing of a struck
dairy’s retail store customers was sufficiently similar to the picketing
in the Washington Coca Cola case to come within the rule of that case
and to justify injunctive relief.?®

d. Strikes Against Certifications—Meaning of “Labor Organization”

Section 10 (1) injunctions were granted in several cases for the
purpose of restraining unions from striking for recognition while the
Board’s certification of another union as the employees’ representa-
tive was in effect.* Such a strike violates section 8 (b) (4) (C).
In one such case ®* the United States District Court for Southern New
York rejected the contention that section 8 (b) (4) (C) did not apply
because the certified representative was an individual rather than a
union. That section, the court held, was designed to protect Board
certifications of representatives and to allow collective bargaining to
proceed in an orderly manner, and the term “labor organization”
should be construed in the light of the objects to be accomplished.
The court further observed that, while distinctions may have been
drawn between “individuals” and “labor organizations” for the pur-
poses of other sections, no intention may be attributed to Congress to
make a similar distinction for the purposes of section 8 (b) (4) (C)
because such a distinction would defeat the basic policies of the act.

e. Denial of Injunctions

The Board’s application for section 10 (1) relief was denied in
three cases believed by the Board to present secondary boycott situ-
ations. In one case, the court was of the view that the refusal of the

2 Douds v. Business Machine & Office Appliance Mechanics, IUE (Royal Typewriter Co ),
122 F. Supp 43 (D. C,, So. N. Y.).

2 Washington Ooca Cola Bottling Co., 107 NLRB No. 104,

2 Douds V. New York Local 10, Production, Mamtenance and Operating Employees
(Aiello Dairy Farmsg Co.), 120 F. Supp 221 (D. C., E. N. Y.).

80 See Madden v, Chauffeurs “General”’ Local 200, IBT (Inncoln Warehouse), March 24,
1954 (D. C., E. Wis.) ; 8hore v. Local 56, IBEW (American Sterilizer), April 2, 1954 (D. C.,
W. Pa.) ; Douds v. Bonnaz Union Local 66, ILGWU (Gemsco), June 22, 1954 (D. C., So.
N. Y.).

8 Douds V. Bonnaz Union Local 66, ILGWU (Gemsco), June 22, 1954 (D. C., So. N. Y.).

322786-—55——11



150 Nineteenth Annual Report of the National Labor Relations Board

employees of a group of employers to handle the goods of another
employer designated as “unfair” was not the result of illegal induce-
ment but of the enforcement of a “hot cargo” clause in the respondent
union’s contract.?> This clause, according to the court, was similar to
to the one in the Rabouin case * and, as held there by the Second Cir-
cuit Court of Appeals, prevented the refusal to handle the complain-
ing employer’s goods from being a violation of section 8 (b) (4) (A).
In another case, denial of injunctive relief was the result of the court’s
conclusion that the operations of the secondary employer were so
integrated with those of the employer immediately involved in the
union’s dispute that the secondary employer could not be regarded as
a neutral or disinterested employer entitled to the protection of section
8 (b) (4) (A).*

In one case, relief was denied because the court believed that the
public interest did not require a present injunction and that it would
be sufficient to grant the Board’s request in case the respondent union
should resume the conduct with which it was charged.®® The Board’s
petition for relief was also denied in a case alleging violations of
section 8 (b) (4) (A) and 8 (b) (4) (D), and in another case aris-
ing under section 8 (b) (4) (D).

f. Contempt of Decrees Under Section 10 (1)

Proceedings for contempt adjudications against unions believed to
have violated decrees under section 10 (1) were instituted in four
cases during fiscal 1954,

In one case, a union which had consented to the entry of a decree
was held to have violated its terms by failing to withdraw unequivo-
cally its orders, instructions, directions, and appeals, and then to ter-
minate its secondary boycott activities. The union was later found
to have purged itself of its civil contempt except as to the payment of
litigation costs.*®

Civil and criminal contempt charges were filed in the New York
Shipping Association case * when it appeared that the longshoremen’s
unions there continued secondary boycott activities which had been the
subject of a temporary restramning order. The criminal contempt

3 Madden v. Local 442, Teamsters (Wisco Hardware), 114 F, Supp. 932 (D C., W. Wis.).
See also Fifteenth Annual Report, pp. 143-144,
33 Rabowwn v. N.L R B, 195 F. 2d 906
% Madden v. Chauffeurs “General” Local 200 IBT (Lincoln Warehouse), July 27, 1953
D. C,, E. Wis.
¢ a"'G‘r’ahanzv V. )Pasco-Kennewick Bwlding Trades Council (Cisco Construction), June 4,
1954 (D. C, E. Wash.).
3 Casselman v. Local 58 IBEW (Taylor Electric), February 26, 1954 (D. C., E. Mich.).
87 Ackerberg v. Local 186, Machinery, Safe Movers and Riggers (Ross), August 14, 1953
(D. C., No. I1L.). 3
8 Flliott v. Local 568, Teamsters (Red Ball Motor Freight), March 25, 1954 (D. C,
W. La.), 34 LRRM 2073.
8 See p. 146,
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charges resulted in convictions and fines for the respondent unions and
jail sentences for the union officers. Civil contempt proceedings
against the respondents were still pending at the close of the fiscal
year.

Petitions for contempt adjudications were dismissed in two cases ©
and continued indefinitely in another case,* upon stipulation follow-
ing discontinuance of the respondent unions’ conduct alleged to be
contemptuous.

Y Johnston v Teamsters Locals 71 and 391 (Thurston Motor Lines), June 1, 1954 (D. C,
Middle N. C.); Schaufler v. Local 420 Plumbers and Pipe Fitters (Hake), May 5, 1954
(D C, E Pa.).

1 McMahon v. Iron Workers Local 595 (Bechtel Corporation), October 12, 1953 (D C,
E 11)



IX

Miscellaneous Litigation

Litigation instituted by the Board during the past year in order
to aid or protect its statutory processes included subpoena enforce-
ment proceedings, and suits to enjoin State encroachment on the
Board’s statutory jurisdiction and to safeguard employee rights
under a back-pay decree. Other litigation was in defense against
suits in which private parties sought to enjoin the Board’s admin-
istrative processes in representation cases.®

1. Litigation in Aid of Board Processes

The order of a United States district court enforcing Board sub-
poenas was upheld by the Fifth Circuit Court of Appeals over the
company’s objection that (a) the subpoenas were not properly served,
and (b) the subpoenas in the form issued by the Board were oppres-
sive.2 The court agreed that any defect there may have been in serv-
ice was cured by the fact that the parties concerned admittedly
received the subpoenas and petitioned the Board to revoke them. As
to the production of documents, the court pointed out that the terms
imposed were manifestly reasonable rather than oppressive, since spe-
cific provision was made for compliance in the form of “a statement,
signed by a responsible officer of the company, setting forth the in-
formation which would be shown by all the matters and things above
subpoenaed.”

In one case, the District Court for Southern California denied the
Board’s request for the enforcement of a prehearing subpoena issued
for the purpose of eliciting facts which would enable the Board to
determine its jurisdiction in the pending representation proceedings.?
The court here believed that the subpoena had not been legally issued
and was too broad in its scope and terms.

1Litigation coxfnected with the Board’s endeavor to prevent or remedy circumventions of
(Elf]ethlilsli:e(i)(:)r:tmunigt affidavit requirements of section 9 (h) is discussed in chapter II

* Wwnn & Lovett Grocery Co.v. N L R. B, 213 F. 24 785.
3N.L R B.v Pegante, 119 F Supp. 444.
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In another case, where the Sixth Circuit had previously enforced
a back-pay order, the Board petitioned the court to exercise its juris-
diction under section 10 (e) to grant temporary relief and to restrain
the employer under the back-pay decree from dissipating its assets
pending liquidation of the back-pay claims.* The Board’s petition
was predicated on its belief that certain assignments of assets by the
back-pay debtor to its parent corporation were made for the purpose
of depleting the subsidiary’s funds and thus to defeat the unliqui-
dated back-pay claims. The Board urged upon the court that the
requested relief was necessary in order to prevent contempt of its
enforcement decree. The court denied the Board’s motion. In the
court’s view, back-pay claims not having priority over claims of other
creditors, the question of one creditor obtaining improper advantage
over another creditor was a matter for legal relief in a court of orig-
inal jurisdiction rather than for the equity jurisdiction of the court
of appeals under section 10 (e). Nor, in the court’s opinion, was the
case one which justified the exercise of its discretionary contempt
powers. The court observed that if an act of contempt were antici-
pated here, the relief to be granted would result in giving to back-pay
claims priority to which they were not entitled over claims of other
creditors.

a. Injunction Against State’s “‘Labor Board”
] ga

In one case, the United States District Court for the District of
Montana granted the Board’s petition for a preliminary injunction
restraining the “Butte Labor Relations Board” from conducting a
representation election among employees of a mining company whose
operations were subject to the Board’s jurisdiction.® The Butte board
had been specially created by a State court for the purpose of de-
termining which of two competing unions was to represent the
employees in the company’s Butte operations. At the time a repre-
sentation proceeding involving the same employees was pending
before the National Board under the National Labor Relations Act.

The court-created board was preparing to hold an election just
before the National Board held one among the same employees. The
United States district court’s order, restraining the local board from
exercising its assigned function, was predicated on the conclusion that
the contemplated election would invade the National Board’s exclusive
jurisdiction in the matter and would improperly interfere with the
proceeding before the National Board.

\
4N. L. R. B.v. Deena Artware, Inc., 207 F. 2d 789.
5N. L. R. B. v. Butte Labor Board, March 10, 1954 (D. C., Mont ), 33 LRRM 2841,
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2. Suits To Enjoin Representation Proceedings

In two instances petitions for direct review of Board action in
representation proceedings under section 9 of the act were denied by
the respective courts. In one case, the Sixth Circuit Court of Appeals
held that neither the National Labor Relations Act nor the Adminis-
trative Procedure Act, as judicially construed, conferred jurisdiction
on the court to entertain petitions for the direct review of the Board’s
action in representation proceedings.® The petitioners in this case
sought to have the Board’s unit determination and ultimate dismissal
of a decertification proceeding reviewed and set aside. In another
case, the United States District Court for Northern Ohio similarly
declared itself without power to intervene in the intermediate stages
of a representation proceeding and review the legality of the Board’s
action.’

¢ Cameron and Franks v. N. L. R. B.,, 20T F 24 775 (C. A. 6)
7 United States Steel v Hull, October 29, 1953 (D. C., No. Ohio).



APPENDIX A

Statistical Tables for Fiscal Year 1954

Table 1.—Total Cases Received, Closed, and Pending (Complainant or
Petitioner Identified), Fiscal Year 1954

Number of cases

Identification of complainant or petitioner

Total | 4 p .| .1 0.| Y g | Employ-

1ated
affiliates | affiliates unions viduals ers
All cases !
Pending July 1,1953. ..o ___..._._...__ 4,289 1,867 1,048 236 889 249
Recerved July 1, 1953-June 30, 1954. . | 14,094 6, 662 2,712 889 2, 689 1,142
On docket July 1 1953-June 30 1954 . 18, 383 8, 529 3, 760 1,125 3, 578 1 391
Closed July 1, 1983-June 30, 1084 13, 989 6, 683 2, 949 855 2, 451 1 051
Pending June 30,1954 .. __._____._____.__ 4,394 1,846 811 270 1, 127 340

Unfair labor practice cases

Pending July 1, 1953 ... __.____.__.__. 22, 669 938 635 130 802 164
Received July l 1953-June 30, 1954 . 5,965 2,042 926 275 2,147 575
On docket July 1 1953-June 30 1954. 8, 634 2,980 1, 561 405 2,949 739
Closed July 1, 1953-Tune 30, 1954 5,962 2,118 1,117 289 1,933 505
Pending June 30,1954 ... ... 2,672 862 444 116 1,016 234

Representation cases

Pending July 1,1953.____________._____.__ 1,614 929 412 106 82 85
Received July 1, 1953-June 30, 1954 __ 8,076 4, 620 1,786 613 489 568
On docket July 1 1953-June 30 1954 - 9, 690 5, 549 2,198 719 571 653
Closed July 1, 1953-Tune 30, 1954.___. 7,975 4, 565 1,831 565 468 546
Pending June 30,1954 .. ... ... 1,715 984 367 154 103 107

Union-shop deauthorization cases

Pending July 1, 1953, ___ .. ... 6 0 1 0 5
Received July 1 1953~June 30, 1954 _ 53 0 0 1 52
On docket July 1 1953-June 30 1954 59 0 1 1 57
Closed July 1, 1953-June 30, 1954, 52 0 1 1 50
Pending J une 30,1954 ... 7 0 0 0 7

1 Definitions of Types of Cases Used in Tables. The following designations, used by the Board in num-
bering cases, are used in the tables 1n this appendix to designate the various tvpes of cases®

CA A charge of unfair labor practices against an employer under section 8(a).

CB. A charge of unfair labor practices against a union under section 8 (b) (1), (2) (3) (5), (6)

CC A charge of unfair labor practices against a union under section 8 (b) (4) ), (B), (C).

CD: A charge of unfair labor practices against a union under section 8 (b) (4) (D)

RC: A petition by a labor organization or employees for certification of a representative for purposes of
collective bargaming under section 9 (¢) (1) (A) ().

M A petition by employer for certification of a representatxve for purposes of collective bargaining
under section 9 (¢) (1) (B).

RD A petition by employees under section 9 (¢) (1) (A) (u) asserting that the union previously certified
or currently recognized by their employer as the bargaining representative no longer represents a majority
of the employees in the appropriate unit

UD. A petition by employees under section 9 (e) (1) asking for a referendum to rescind a bargaming
agent’s authority to make a union-shop contract under section 8 (a) (;

2 Includes 30 cases filed under the National Labor Relations Act, prior to amendment Of thisnumber,
18 were closed during the fiscal year, leaving 12 pending on June 30 1954

155



Table 1A.—Unfair Labor

Identified), Fiscal Year 1954

Practice and Representation Cases Received, Closed, and Pending (Complainant or Petitioner

Number of unfair labor practice cases

Number of representation cases

Identification of complainant

Identification of petitioner

Total Total
A F.L|c.1 o | Yol | mawd. | Employ- AF.L|CLO | Ut | r4ivig- | Employ-
affiliates | affihates | |, = uals ers affiiates | affilates | oo uals ers
CA cases ! RC cases!
Pending July 1, 1853 . o e e eeeeeeecaamaas 2,134 894 601 121 517 1 1,447 ’ ) 412 106
Recerved July 1, 1953-Tune 30, 1854 . 4,373 1, 959 894 245 1,275 0 7,028 4,620 1,785 612
On docket July 1, 1953-June 30, 1954 _ - 6, 507 2, 853 1, 495 366 1,792 1 8,475 5, 548 2,197 718
Close.d July 1, 1953-June 30, 1954..__ - 4,618 2, 056 1, 069 264 1,228 1 6, 969 4, 564 1,830 £64
Pending June 30, 1954 _ ... 1,889 797 426 102 564 ] 1, 506 934 367 154
CB cases !
Pending July 1, 1053 .o ecccicccmcon—an 428 30 14 8 285 91 85
Received July 1, 1953-June 30, 1954 . «.cveemeeea... 1, 257 74 25 28 864 266 568
On docket July 1, 1953-June 30, 1954. .o ooooooo.. 1, 685 104 39 36 1,149 357 653
Closed July 1, 1953-June 30, 19564 . _____ oo _o___ 1,052 52 28 23 699 250 546
Pending June 30, 1954 _____ oo 633 52 11 13 450 107 107
CC cases ! RD cases !
s 60 0 2 1 0 57 82 1 0 0
Pending July 1, 1953 oo
Received July i, 1953-June 30, 1964 _ . .o g?g % é g g ;gg égg (1) i %
On docket July 1, 1953-June 30, 1964 . ooo....__ 202 i 3 2 6 190 460 1 1 1
Closed July 1, 1953-June 30, 1954. ... _._.. 108 0 3 i 2 102 102 0 0 0
Pending June 30, 1954 e e ecccaeaan
) CD cases !
Pending July 1, 1953 o coe oo ooeeeoeemeemeeeee 17 2 0 0 0 15 )
Received July 1, 1953-June 30, 1954 ____________._.. 85 8 3 0 0 74
On docket July 1, 1953-June 30, 1954_______.________ 102 10 3 0 0 89
Closed July 1, 1953-June 30, 1954 __ oo ccecoeoaa - 72 6 2 0 0 64
Pending June 30, 1954 . . aeo_. 30 4 1 0 0 25

1 See table 1, footnote 1, for definitions of types of cases.

961
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1954
A CHARGES FILED AGAINST EMPLOYERS UNDER SEC. 8 (a)

N;lmber Nfumber
of cases of cases
showmng Pfelgc%n]t showing ch%nlt
specific | 07 tola speafic | O tola
allega- | ©ases allega- | ©B%€S
tions tions
Total cases 14,373 1100 0 || 8 (a) (3) 3,072 70 2
. 8 (a) (4) 99 2.3
8 (a) (8) 1,212 27.7
8 (a) (1). 24,373 2100 0
8(8) (2o ceeamnes 445 10.2
B. CHARGES FILED AGAINST UNIONS UNDER SEC. 8 (b)
Total CaSeS.aaaeeeuaan-n- 11,592 1100.0 332 21.8
1 .
18 11
989 62.1 N
954 59 9
173 10.9
C. ANALYSIS OF 8 (b) (1) AND 8 (b) (4)
Total cases 8 (b) (1)_.... 1989 1100.0 Total cases 8 (b) (4)..._. 1335 1100 0
8 (b) (1) sA) ................... 964 97.5 || 8 (b) (4) (A)eereemeeeee. 234 69.9
8(b) (1) (B)aceamcmacaaaaaas 34 3.4 8(b) (4) (B)... 70 2 9
8 (b) (4) (C). 21 63
8(b) (W (D). 85 25 4

1 A single case may include allegations of violations of more than one section of the act.

total of the various allegations is more than

the figure for total cases

Therefore, the

2 An 8 (a) (1) is a general provision forbidding any type of employer interference with the rights of em-
Ployees guaranteed by the act, and therefore is included in all charges of employer unfair labor practices

Table 3.—Formal Actions Taken, by Number of Cases, Fiscal Year 1954

Unfair labor practice cases

Represen-
Formal action taken All cases AlLC Other G tation
er cases
cases | CAcases!] Toocecn

Complaints issued.......o._cco_ ... ... 821 821 591 230 {oceeaeeo o
Notices of hearing issued 4, 805 27 [amcccaaa 27 . 4778
Casesheard.-..cooooeneo. 2,919 669 493 176 2, 250
Intermediate reports issued. ... c.o.._.. 556 556 429 127 {acmeeeceaes

Declsions fssued, total. ... ... o oo

Decisions and orders...ooceeo._...
Decisions and consent orders. .
Elections directed
Rulings on objections a:

lengesn stipulated election cases
Dismissals on record...__......_.

1 See table 1, footnote 1, for definition of types of cases.

2 Includes 47 cases decided by adoption of intermediate report in absence of exeptions

! Includes 10 cases decided by adoption of intermediate report in absence of exceptions.
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Table 4.—Remedial Action Taken in Unfair Labor Practice Cases

Closed, Fiscal Year 1954

A BY EMPLOYERS!

By agree- | By Board
Total ment of all | or court
parties order
Cases
Notices posted - oo - oo e cceeean 1,003 748 255
Recognition or other assistance withheld from employer-assisted o8 3 25
7
Employer-dominated union disestablished . 36 22 14
Workers placed on preferential hiring ist._________ - 86 83 3
Collective bargaming begun.___.________ ... ... 230 144 86
Workers -
Workers offered reinstatement to job_ .. __._....._. - 1,438 1,044 394
Workers receiving back pay - ... ... __. . 2,292 1,687 605
Back-pay awards .. o e ieicciieiaeeoe $891, 556 $460, 156 $431, 400
B BY UNIONS:?
- Cases
Not1ces POSted - a oo e oo e m e 226 178 48
Union to cease requiring employer to give it assistance - 42 36 6
Notice of no objection to remstatement of discharged employees...._. 54 44 10
Collective bargamning begun._ .. ... oo ool 10 10 0
Workers
Workers recetving back pay oo eo oo o i icaceieees 122 388 4134
Back-pay awardS. - oo eceemamem s $37, 890 $16, 010 $21, 880

1 In addition to the remedial action shown, other forms of remedy were taken in 30 cases.
2 In addition to the remedial action shown, other forms of remedy were taken in 22 cases
3 Includes 56 workers who received back pay from both employer and union
4 Includes 12 workers who received back pay from both employer and union
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Table 5.—Industrial Distribution of Unfair Labor Practice and
Representation Cases Received, Fiscal Year 1954
All Unfair labor practice Representation
Industrial group ! cases cases
CA?({CB?|CC2|{CD?|RC?| RM?| RD ?
)7 ) S 14,041 {4,373 |1,257 | 250 85 (7,028 | 568 480
Manufacturing__ ... 8,523 2,733 | 488 75 23 14,569 | 314 321
Ordnance and accessories... ... _..___.___..._..__ 26 5 1 0 34 1 3
Food and kindred products. 208 73 16 3| 704 45 42
Tobacco manufacturers._. 6 1 0 0 12 0 2
Textile mill produets....o .o oL . 148 17 4 0| 196 7 12
Apparel and other finished products made from
fabrics and similar materials . ___._._...______ 484 + 231 45 11 0] 148 37 12
Lumber and wood products- - 394 | 156 24 5 2] 167 25 15
Furniture and fixtures. . 310 | 120 12 4 3| 144 17 10
Paper and allied products. 280 65 8 1 4| 180 10 12
Printing, publishing, and 351 105 25 0 01 180 16 25
Chermicals and allied produets..........._ 539 | 138 23 6 2| 333 17 20
Products of petroleum and coal. 13t 44 6 1 0 62 3 15
Rubber products. - ... ... 71 21 1 1 0 42 3 3
Leather and leather products...__._.._. 134 49 8 1 1] 64 6 6
Stons, clay, and glass produects. . ....... 346 | 127 23 5 1] 168 11 11
Primary metal mdustries..________________.____ 426 | 134 24 1 0] 246 10 11
Fabricated metal products (except machinery
and transportation equipment)..___.__._..__.__ 782 | 241 47 6 0| 442 27 19
Machinery (except electrical) .| 891 281 42 2 2| 506 27 31
Electrical machinery, equipment, and supplies . 565 [ 173 34 5 3 310 10 30
Transportation equipment. ... .._.._..__ 550 [ 176 45 3 2| 281 17 26
Arrcraftand parts. ... .__._.____ 236 83 14 2 0| 115 8 14
Ship and boat building and repairing___..__ 83 20 13 0 1 45 2 2
Automotive and other transportation
equipment - - o oo ... 231 73 18 1 1 121 7 10
Professional, scientifie, and controlling nstru-
TReNS - o el 137 47 6 0 1 77 3 3
Miscellaneous manufacturing. .. ... _..._ 476 | 147 19 2 0] 273 22 13
Agriculture, forestry, and fisheres.........._.._.__ 22 16 0 1 0 4 1 0
Minmg . .o 189 63 21 4 1 82 10 8
Metal minmng ... 57 15 0 0 1 41 0 0
Coal mMINING_ e 36 19 14 1 0 1 0 1
Crude petroleum and natural gas production. 25 6 0 0 0 7 9 3
Nonmetallic mining and quarrying_..__.._.....__ 71 23 7 3 0 33 1 4
Construetion._ .. 278 | 330 74 38| 174 9 2
Wholesale trade._.._ 239 43 18 3| 617 61 50
Retal trade.__._____._________._ 444 68 17 21 676 77 52
Finance, insurance, and real estate_- .. _._..__._.___ 19 4 2 0 60 2 1
Transportation, communication, and other public
wbilabres . . 1,552 | 448 | 264 56 17 | 652 75 40
Highway passenger transportation_____..________ 99 30 1t 1 0 48 4 5
Highway freight transportation.._._._._______._ 469 [ 151 70 18 6| 180 33 11
Water transportation. ... ... ______.. 330 99 | 144 22 6 56 3 0
Warehousing and storage........._._________._._ 201 42 9 11 3| 116 14 6
Other transportation. - ... ... . .. ......_ 52 24 3 0 0 24 1 0
Communication. ... .. ... 246 66 18 3 1| 134 14 10
Heat, light, power, water, and sanitary services. 155 36 9 1 1 94 6 8
512 4 1 N 395 | 133 39 3 1| 104 19 6

1 Source. Standard Industrial Classification, Division of Statistical Standards, U. 8. Bureau of the

Budget, Washington 1945

2 See table 1, footnote 1, for definitions of types of cases.
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Table 6.—Geographic Distribution of Unfair Labor Practice and
Representation Cases Received, Fiscal Year 1954

Unfalr labor practice Representation
All cases cases
Division and State ! cases

CA3CB2|CC:|{CD?| RC2{RM? |RD?
Total... 14,041 (4,373 1,257 | 250 85 {7,028 | 568 480
807 | 279 48 18 8| 393 31 30
44 16 5 0 0 20 0 3
39 11 0 1] 1 25 2 0
13 4 0 0 0 7 0 2
446 | 159 22 8 2| 224 19 12
69 17 8 3 2 32 1 [
196 72 13 7 3 85 9 7
3,331 (1,000 | 366 78 29 (1,619 | 140 99
1,913 | 581 | 241 55 12| 873 104 47
6! 176 46 6 6] 355 17 23
Pennsylvama... 780 | 243 79 17 ] 39 19 29
East North Central . ... . il 2,835 | 863 | 245 22 20 |1, 511 91 83
203 55 6 2| 422 30 24
146 45 2 2] 198 13 16
241 72 10 11| 386 28 11
201 60 2 5| 34 16 24
72 13 2 1] 181 4 8
296 64 11 1 723 41 40
20 8 0 0 68 5 3
37 10 2 1 169 9 11
169 41 8 0] 33 20 10
3 0 0 0 14 4 1
7 0 0 0 28 0 0
21 0 0 0 44 0 2
39 5 1 0 65 3 13
436 91 28 7| 672 [ 53
5 0 0 0 14 0 0
34 17 6 1 71 8 8
22 4 [} 2 42 3 4
52 9 2 1 68 8 9
ol 2| 3| of n| o o
5 2 12
South Carolina... 31 3 0 0 22 3 1
........ 200 66 20 3 1 97 8 5
Flonda -t 304 96 16 10 1] 149 18 14
East South Central. ... .. 720 [ 228 52 11 4| 379 21 25
Kentucky 47 9 4 2 88 3 6
Tennessee 111 32 3 1] 185 5 10
46 10 4 1 76 11 7
24 1 0 0 30 2 2
315 55 25 6| 532 46 45
46 0 0 0 52 7 8
67 18 3 2] 112 gl . 6
25 7 21 "0 45 6 8
177 30 20 4| 323 24 23
174 37 6 41 221 25 17
9 8 0 3 2] 5 0
37 5 0 0 26 3 5
5 4 0 0 5 0 0
33 4 5 0i 60| 12 5
47 8 0 0 24 3 2
26 4 0 0 47 2 3
8 1 0 0 28 0 0
9 3 1 1 19 0 2
6121 2451 ~ 45 51 859 102 82
Washington. .. ccaeemoo ool 306 | 114 | 44 8 1] 105 22 ‘11
Qregon 85 21 4 1 91 14 13
Califo 413 | 180 33 3| 663 66 58
Outlying areas. 170 54 6 1 219 17 [
AlaSKA . oo iiieeiaeas 19 25 1 0 29 3 0
Hawall_ 12 1 1 0 48 2 1
Puerto Rico. 139 28 4 1] 142 12 5

1 The States are grouped according to the method used by the Bureau of the Census, U. S. Department

of Commerce.

1 See table 1, footnote 1, for definitions of types of cases.
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Table 7.—Disposition of Unfair Labor Practice Cases Closed, Fiscal

Year 1954 ° |
: i
All C cases CA cases CB cases CC cases Cﬁ cases
Stage of disposition Per- _| Per- _| Per- o Per- | ngyqm. | Per-
£ gg‘;’gf cent of lilrmgr cent of I};chirgf cent of ll:Iel:r(r)xr cent of 1}}(;:2[ cent of
cases cases cases cases | cases
©€aSeS § olosed | 35S | closed | ©35CS | closed | ©35%% | closed | %258 | closed
Total number of cases |
closed-coveeiommmanos 45062 | 100.0 | 4,618 | 100 0 | 1,052 | 100 O 202 | 100 0 372 | 100 0
Before issuance of complaint. | 4,975 | 83 4| 3,837 | 831 904 | 859 163 1 807 371 98 6
After issuance of complaint,
before opening of hearing1__{ 333 56 243 53 70 67 19 -94 1 14
After hearing opened, before
issuance of intermediate re-
port . e . 104 17 79 17 19 18 6 30 0 0
After intermediate report,
before issuance of Board
deciston. ..o ceeo—oaoo 53 .9 51 11 2 2 0 0 0 0
After Board order adopting
intermediate report in ab-
sence of exeeptions.._._..__ 54 9 52 i1 1 .1 1 5 0 0
After Board decision, before
court decree - _.___.__.___ 8258 43 204 44 34 32 10 49 0 0
After Board order adopting
mtermediate report fol-
lowed by circuit court
decree. o oooocceocomao. 3 1 3L .1 0 0 0 0 0 0
After circuit court decrees,
before Supreme Court
actlon. ______. ... 6 155 26 129 28 17 18 2 10 0 .0
After Supreme Courtactionz_| 727 5 20 4 5 5 1 5 0 .0

1 Includes cases m which the parties entered into a stipulation providing for Board order and consent

decree 1n the ciremit court

2 Includes erither denial of writ of certiorari or granting of writ and 1ssuance of opinion

3 Includes 25 cases 1n which a notiee of hearing 1ssued pursuant to sec 10 (k) of the act

Of these 25 cases,

11 were closed after notice, 2 were closed after hearing, and 12 were closed after Board decision.

4 Includes 18 NLRA cases.
5 Includes 10 NLRA cases.
¢ Includes 7 NLRA cases.
7 Includes 1 NLRA case

Table 8.—Disposition of Representation

Cases Closed, Fiscal Year 1954

All R cases RC cases RM cases RD cases
Per- Per- Per- Per-
Stage of disposition Num-| cent | Num-| cent | Num-] cent | Num-| cent
berof|{ of |berof| of |berof| of |berof| of
cases | cases | cases | cases | cases | cases | cases | cases
\ closed closed closed closed
Total number of cases closed.__...._.___ 7,975 1 100 0 | 6,969 | 100 0 546 | 100 0 460 | 100 0
Before issuance of notice of hearing.-._.___.__. 3,204 | 4132802 402 282 517 213 46 3
After issuance of notice of hearing, before
opening of hearing____________________.____ 2,498 | 31.3 2207 | 317 165 [ 30 2 131 28 5,
After hearing opened, before issuance of
Board decis1on.. - . e ooLoCiaaioamaioos 346 44 317 45 17 31 14 30
After issuance of Board deciston. ..o co..___ 1,837 | 230 1,643 | 236 82| 150 102 22.2




Table 9.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year

1954

All C cases CA cases CB cases CC cases CD cases
Stage and method of disposition

Number of | Percent of } Number of | Percent of | Number of | Percent of | Number of | Percent of | Number of| Percent of
cases cases closed €ases cases closed cases cases closed cases cases closed cases cases closed
Total number of cases closed. oo cceeoeaaa 1 5,062 100 0 4,618 100.0 1,052 100 0 202 100.0 72 100 0
Before issuance of complamnt___ . ___ ... ______________ 4,975 83.4 3,837 831 904 859 163 80 7 71 98 6
Adjusted. ... Fememmmm———a 799 13 4 651 141 109 10 4 19 9 4 720 27 8
Withdrawn__ 2,493 4 8 1,849 40 0 497 47 2 106 52 5 841 56 9
Dismissed... 1,673 280 1,332 28 9 293 27 8 38 18 8 910 13 9
Otherwise. . oo amcimaaes 10 .2 5 .1 5 5 0 .0 0 .0
After issuance of complaint, before opening of hearing_ 333 56 243 53 70 6.7 19 94 1 ‘1.4
Adjyusted oo 151 25 123 27 23 22 5 25 0 .0
Compliance with stipulated decision. 8 1 3 1 3 3 1 5 0] 14
Compliance with consent decree.___ 81 14 55 12 19 18 7 34 0 0
Withdrawn._ ... 72 12 47 10 19 18 6 30 0 .0
Dismissed.- 20 .4 15 .3 5 .5 0 .0 0 0
Otherwise._... 1 (. 0 .0 1 .1 1] .0 0 .0

After hearing opened, before issuance of intermediate
TOPOTt - o e e ccccae 104 1.7 79 17 19 18 6 30 0 .0
Adjusted. oo 43 .7 35 7 8 .8 0 .0 0 0
Complhiance with consent decree...._......_..... 50 .8 37 .8 9 .8 4 20 0 .0
Withdrawn__ ... 6 .1 4 .1 [} .0 2 10 0 0
DiSIMISSeA - - o e e e eccccc s 5 1 3 .1 2 .2 0 0 0 0

After intermediate report, before issuance of Board
deelsion. - oo eeiaoo 53 .9 51 11 2 2 0 .0 0 .0
Complianee. « .« oo oo 46 7 44 .9 21 2 0 0 0 0
Withdrawn________ 3 1 3 1 [} 0 0 0 0 .0
Dismissed.- - - 3 1 3 1 0 .0 0 .0 0 0
Otherwise. el 1 (Y] 1 ) 0 .0 0 .0 0 0

After Board order adopting intermediate report in
absence of exceptions. ... . ______..__ 54 .9 52 11 1 .1 1 .5 0 .0
CompHanee. - oo oo e 14 2 14 3 0 .0 0 .0 0 .0
Dismissed.__ 39 7 37 8 1 1 1 5 0 0
Otherwise.__._.__._. 1 ) 1y 0 0 0 0 0 0
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A fter Board decision, before court decree...___.__.___

Compliance
Withdrawn.
Dismissed.- -
Otherwise . o oo mee oo

After Board order adopting intermediate report fol-
lowed by circuit court decree: Comphance.__.._.__.

After circuit court decree, before Supreme Count action..
Comphance

Dismissed..
Otherwise

After Supreme Court denied writ of certiorart. ...

Complhiance. . oo
Withdrawn_
Dismissed.- -

After Supreme Court opinion._________._______.___.___

Complhance. - . oo
Di1smISsed . o oo oo

258 43 204 44 34 32 10 49 0 .0
131 22 104 2.3 20 19 7 34 0 0
1 () 1 an 0 .0 0 0 0 .0
2110 18 88 19 13 1.2 3 15 0 .0
316 .3 11 .2 1 .1 0 .0 0 0
3 .1 3 .1 0 0 0 0 0 .0
155 26 129 28 17 16 2 1.0 ] .0
499 1.7 81 18 13 12 2 10 0 .0
549 .8 43 9 4 4 0 .0 0 .0
87 .1 5 .1 0 .0 0 .0 0 .0
22 4 16 .3 5 .5 1 .5 0 .0
20 4 15 .3 5 .5 0 .0 0 .0
1 1) 0 .0 0 .0 1 5 0 0
1 n 1 ) ] .0 0 .0 ] .0
5 .1 4 1 0 .0 0 0 0 .0
4 .1 4 .1 0 0 0 .0 -0 .0
61 (1) 0 .0 0 .0 0 0 0 0

1Includes 18 NLRA cases.
2 Includes 6 NLRA cases.
3Includes 4 NLRA cases

4 Includes 3 NLRA cases.
8 Includes 2 NLRA cases.
6 One NLRA case.

7 Includes 2 cases adjusted after 1ssuance of notice of hearmg pursuant to section 10 (k) of the act, and 10 cases closed by comphiance with Board decision.

8 Includes 8 cases withdrawn after 10 (k) notice of hearing and 2 cases withdrawn after hearing,
9 Includes 1 case dismissed after 10 (k) notice of hearing and 2 cases dismissed by Board decision.

10 A]1 10 (k) actions and issuance of complaint waived by Board

11 Less than one-tenth of 1 percent. -
o
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Table 10.—Analysis of Methods of Disposition of Representation Cases

Closed, Fiscal Year 1954

All R cases RC cases RM cases RD cases
Method and stages of disposition .| Per- _| Per- Per- Per-
gIe";'gf cent of Igg’gi cent of II:I;rgf cent of II:I;D;E cent of
cases cases cases cases
CaSeS | closed | ©3S%S | closed | ©@%S | closed | ©3%€S | closed
Total number of cases closed...] 7,975 | 1000 | 6,969 | 100 0 546 | 100 0 460 100.0
Consent election____________.__...__. 2,422 303 2,247 322 117 21.5 58 126
Before notice of hearing__________ 1,376 172 1,278 18 3 75 13 8 23 5.0
After notice of hearing, before
hearing opened....._..__._.._. 939 118 866 12 4 40 73 33 7.2
After hearing opened, before
Board deetsion_..__..______._. 107 13 103 15 2 .4 2 .4
Stipulated election. . ... ... 1,071 13 4 984 141 63 115 24 52
Before notice of hearing..____.... 454 57 406 58 36 66 12 2.6
After notice of hearing, before
hearing opened .. _____________ 535 67 502 72 22 40 11 24
After hearing opened, before
Board decision_.__._____._____ 73 9 68 10 4 7 1 2
After post-election hearing and
deciston.______ ... ____. 9 .1 8 1 1 .2 1] .0
Recognition_ ... ... 104 13 87 12 17 20 U P I
Before notice of hearing_ 44 5 37 .5 7 13 o ]emmeaa
After notice of hearing,
hearing opened._._._._._._____. 60 8 50 7 10 18 |eieees
Withdrawn. ... . ... __. 2,023 253 1, 694 243 174 31.9 155 337
Before notice of hearing...____.__ 976 12 2 803 115 94 17.2 78 17.0
After notice of hearing, before
hearing opened.______..._._... 811 10 2 668 96 73 13.4 70 15 2
After hearing opened, before
Board decision_______.._____.__ 138 17 128 18 5 9 5 11
After Board decision and direc-
tion of election_____.___________ 99 12 95 14 2 4 2 4
Dismassed. ... oo 1, 005 12 7 734 10 6 117 21 4 154 335
Before notice of hearing..____.___ 443 56 275 40 69 12 6 29 215
After notice of hearing, before
hearing opened.____.__.____._. 152 19 115 17 20 37 17 3.7
After hearing opened, before
Board deciston. ... 28 4 16 .2 6 11 6 13
By Board decision...........____ 1382 48 328 47 22 40 32 70
Board-ordered election. .. __.________ 1,347 169 1,221 17.5 58 10.6 68 14 8
Otherwise. ..o ... 3 .1 2 .1 0 . 1 .2

! Includesill RC, 9 RM, and 9 RD cases dismissed by Board order after a direction of election issued but

beforelan election was held.
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Table 11.—Types of Elections Conducted, Fiscal Year 1954

Type of election
Total
Type of case elections Stiow | Boara | Beglonal
Consent 1 pus | director
lated ordered directed ¢
All eleetions, total . .. . 4,832 2,421 1,048 1,350 13
Elgible voters, total ..o 522,529 | 169,988 | 154,668 | 197, 592 . 281
Vahid votes, total.. ... .. 459,554 | 148,059 | 138,031 173,211 253
RO cases,d total. ... el 4,445 2, 250 969 1,226
Ehgible voters. _| 494,620 | 160,666 | 146,020 { 187,925
Valid votes .o ciiccicaeen 434,736 | 139,881 | 129,966 | 164,889
RM eases,t total. ... e 218 110 54 54
Elgible voters. - 18, 810 6,415 5,048 4,447
Valid votes.. .-l 14,937 5, 500 5, 545 3,802
RD casest, total .. . iiiias 150 58 23 69
Eligible voters. - 10, 244 2,829 2,218 5,197
Valid vOtes. - e eeeeee 9,080 2,603 2,078 4,408
UD ecases, S total. .. ecman 19 3 2 1 13
Elgible voters. - 855 78 473 23 281
Valid votes o cmcmcecee 792 75 442 22 253

{ Consent elections are held by an agreement of all parties concerned. Post-election rulings and certi-
fications are made by the regional director.

3 Stipulated elections are held by an agreement of all parties concerned, but the agreement provides for
the Board to determine any objections and/or challenges

3 Board-ordered elections are held pursuant to a decision and direction of election by the Board. Post-
election rulings on objections and/or challenges are made by the Board.

4 These elections are held pursuant to direction by the regional director. Post-election rulings on objec-
tions and/ r challenges are made by the Board.

& See table 1, footnote 1, for definitions of types of cases.
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Table 12.—Results of Union-Shop Deauthorization Polls, Fiscal Year 1954

Number of polls Employees involved (number eligible to vote) Valid votes cast
Resultmg m de- Resulting m con- Resulting mn de- Resulting 1in con- Cast for de-
Affiliation of union holding authorization tinued anthorization authorization tinued authorization authorization
union-shop contract Total Percent
Total ehizible Total of total
Percent Percent g Percent Percent eligible Percent
Number | _ of Number of Number of Number of Number | of total
total total total total eligible 1
19 12 2 7 36 8 855 204 23 9 651 76 1 792, 926 378 4 2
13 8 615 5 38 5 209 121 40 5 178 59 5 273 91 3 134 44 8
3 2 66 7 1 333 103 55 53 4 48 46 6 99 96. 1 52 50.5
3 2 66 7 1 33.3 453 28 6.2 425 93 8 420 927 192 42 4

1 Sec. 8 (a) (3) of the act requires that, to revoke a union-shop provision, a majority of the employees eligible to vote must vote 1n favor of deauthorization.

Table 13.-—Collective-Bargaining Elections * by Affiliation of Participating Unions, Fiscal Year 1954

Elections participated 1n

Employees involved (number
eligible to vote)

Valid votes casts

Employees In umts se-
Union affiliation lecting bargaing agent b . Cast for the union
ercen
Total Won P%g%nt e’lli‘oitglle Total of total
g Percent eligible Percent
Number of total Number of total
. eligible cast
Total . s 24,663 3, 060 65 6 2 511, 430 343, 092 67 1 2 449, 673 87.9 314, 701 70.0
3, 309 1,925 58.2 305, 266 136, 587 44 7 266, 999 87.6 128, 100 48 0
1,487 52.5 289, 545 117,473 40 6 259, 092 89.5 118,138 45 6
554 355 641 142, 710 89,032 62 4 121, 311 850 , 56 4

1 The term ‘ collective-bargaining election’’ is used to cover representation elections requested by a union or other candidate for employee representative or by the employer This
term is used to distinguish this type of election from a decertification election, which is one requested by employees seeking to revoke the representation rights of a union which is
already certified or which 1s recognized by the employer without a Board certification.

3 Elections involving 2 or more unions of different affiliations are counted under each affiliation, but only once in the total.

or the 3 groupings by aftiliation.

Therefore, the total is less than the sum of the figures
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Table 13A.—Outcome of Collective-Bargaining Elections ! by Affiliation of Participating Unions, and Number of

Employees in Units, Fiscal Year 1954

Number of elections

Number of employees mmvolved (number eligible to vote)

m which representation rights

1 units m which representation

n units
Affiliation of participating unions Total were won by— 1;13 ;Zg‘rgl_‘ Total rights were won by— where 1.1{;1
representa-
A.F.L. | C.I O | Unamn. | Sentative A.F.L. | C.LO. | Unafilia- | tive was
affilates | affihates |ated unions chose affiliates | affiliates |ated unions| chosen
Total. e am 4, 663 1,925 780 355 1, 603 511, 430 136, 587 117,473 89,032 168, 338
2,579 1,569 fo o eeamemaees 1,020 142,127 69, 868
962 395 122, 475 70,136
67 21,678 2,876
68 81,613 18, 740
11 33,167 1,360
24 15, 526 1,789
9 59, 161 860
C.1.0-C.I O .22 [u] 346 0
Unaffiliated-unaffiliated . ......._.._.._ 1 1,786 4
3-union elections:
A, F. L.-C, I. Q.-unaffiliated 8 1 19,236 129
AFRL-AFLAFL o] 8]l || 2 1,539 1,399
AFLAFLCLO . e 20 8| 8 |emmmeeaaes 4 5,004 258
A. F. L.-A. F. L.-unaffiliate 4 0 3,064 (1}
A. F. L.-unafiihated-unaffiliated_____ 0 0 2,000 ]
C.1. 0 -C. I O.-unaffihated.__._.._._. 1 0 ' 89 0
C. I. O -unaffihated-unaffilated..___._ 1 0 591 0
Unafiiliated-unaffiliated-unaffihated. _______.__.__ 1 0 38 0
4-union elections
A.F L . F L.-A. F. L.-unaffihated 2 ) 3 O 0 1 960 919
A F.L l\ F.L-C I O.-unaffihated. 1 1 0 0 0 675 0
A.F,L-C.1,0.-C.T O -unaffiliated__.___..___._ 1 0 1 0 0 265 0

1 For definition of this term, see footnote 1, table 13
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Table 13B.—Voting in Collective-Bargaining Elections * in Which a Representative Was Chosen, Fiscal Year 1954

Valid votes cast for winning union

Vahd votes cast for 1681ng unich™ ~

Vahd

Employees 'ggﬁz(’il Ié:;fﬁ?t votes

Affiliation of participating unions eligible votes vahdg Unaffil- cast

to vote cast votes A F.L. A F L. C.IO Iated for no

affihiates affiliates affiliates unions union
B RS 343,092 295, 949 86 3 82, 892 19,838 22,424 13, 467 33,881
72,259 61, 562 13,252
52, 339 46, 590 12,576
18, 802 15, 485 3,007
62,873 55, 907 2, 519
31,807 25, 602 376
13,737 11,343 419
58,301 51,043 566
346 204 82
1,782 1,475 42

3-unjon elections:
A.F.L.-O.L Q.unaffiliated . ... ________.__...._ 19, 107 17,122 552
A.F.L.-A L 140 128 0
A.F.L-A.F. L 4,836 4,134 401
A.F. L. X 3,064 2, 568 17
C. I. O.-unaffiliated-unafiliated. 591 556 0
C.1. 0.-0. 1. O. 89 83 0
A. F. L.-unaffiliated-unaffihated. . 2,000 1,143 54
TUnafliliated-unaffilated-unaffiliated 38 36 0
4-union elections

A.F.L.-A. F.L.-A. F. L.-unaffiliated.._.___.____ 41 36 87.8 30 0 2 |eciimcie o 0 4
A.F.L.-A.F. L.-C. 1. O.-unaffilated_. 675 644 95. 4 399 0 48 30 157 10
A.F.L-C.L O.-C. I. O.-unaffiliated...._.____.___ 265 199 75.1 0 0 4 3 19 4

1 For definition of this term, see footnote 1, table 13
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Table 13C.—Voting in Collective-Bargaining Elections* in Which a
Representative Was Not Chosen, Fiscal Year 1954

Valid votes cast for

]Em- T olt'%ll Percent losing unions gggi«;
s s ployees| valn casting
Affiliation of participating unions eligible | votes | vahd AFLlCTO.| Unat f((’:?,s!fo
tovote| cast y votes |"yer)i”| i | Aliated | umion
ates ates | unions
1) 7 | SRS 168, 338 [153, 724 91 3| 25370 | 25,705 | 1,558 | 101,091
1-union elections: *
S 69,868 | 63,875 91 4| 20,597 {-ccoeoefemeannnan 43,278
C.1L.O 70,136 | 63,885 | 911 |.___.___ 22,353 |- . 41,532
2,876 | 2,512 87 3 |cccomo e 821 1,691
17, 559 93.7 3,220 | 3,213 |..o..._. 11,126
1,242 913 104 456 682
F 1, 541 86 1 693 |- 948
C. L O.-unaffiliated . R 60 714 830 oo 98 182 | © 434
Unaffiliated-unaffiliated..___..._._______. 4 2 50,0 |ocoemofoooil 2 0
3-union elections:
. F.L.-O. 1. O.-unaffiliated....._..__._. 129 118 915 60
A.F.L-A.F.L-A.F.L__ ol 1,399 [ 1,299 92 9 851
A F.L-A,F.L-C.1.O_. - 258 245 95 0 112
4-union elections:
A.F.L.-A.F. L.-A. F. L.-unaffihated._.__ 919 732 797 1) N N 63 368

1 For definition of this term, see footnote 1, table 13.



Table 14.—Decertification Elections by Affiliation of Participating Unions, Fiscal Year 1954

Elections participated in Employees mvolved ;3 gﬁgions (number eligible Valid votes cast
Resulting 1n certifi-| Resulting in de- Resulting in certifi-| Resulting in de-
Union affiliation cation certification cation certification Cast for the union
Total Percent
Total eligible Total of total
Porcent Percent g Percent Percent eligible Percent
Number of total Number of total Number | of total | Number [ of total Number | of total
eligible eligible cast
150 48 32.0 102 68 0 10, 244 4, 309 421 5,935 57 9 9, 089 88 7 4,315 475
97 29 29 9 68 701 4, 255 1,958 46.0 2, 297 54 0 3, 847 90. 4 1, 814 47.2
34 14 41 2 20 58 8 3,611 2,019 55 9 1, 592 44 1 3,252 90 1 1, 742 53 6
19 5 26 3 14 737 2,378 332 14 0 2, 046 86 0 1, 990 83 7 759 38.1
Table 14A.—Voting in Decertification Elections, Fiscal Year 1954 )
Elections in which a representative was redes{gnated Elections resulting 1n decertification
Union affiliation Employees | Total Percent | Votes cast | Votes cast | Employees| Total Percent | Votes cast | Votes cast
eligible to valid casting lfor winning for no eligible to valid casting for losing for no
vote votes cast | valid votes union union vote votes cast | valid votes union union
4,309 3,972 92 2 2,552 1, 420 5,935 5,117 86 2 1,763 3,354
1,958 1,824 93 2 1,146 678 2,297 2,023 88 1 668 1, 355
2,019 1,855 91 9 1, 206 649 1, 592 1,397 87 8 536 861
332 293 88 3 200 93 2,046 1, 697 829 559 1,138
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Table 15.—Size of Units in Collective-Bargaining and Decertification
Elections, Fiscal Year 1954

A. COLLECTIVE-BARGAINING ELECTIONS

’

Elections 1n which representation rights were
won by— Elections in
which no repre-
Size of unit, Num- sentative was
(number of ber of |Percent| A.F L affili- | C I O, affih- Unaffiliated chosen
elec- | of total ates ates untons
employees) tions
N};Ielf Percent Ntl)ler]f’ Percent| Nﬁg‘ Percent I\tI)lé:n Percent
Total...__... 4,663 100 0 [ 1,924 100 © 781 100 O 355 100 0 | 1,603 100 0
1-9 .. 1,079 231 603 313 110 141 58 16 3 308 19 2
10-19 856 18 4 405 210 118 151 46 130 287 180
20-20__. 545 17 219 11 4 86 11.0 41 15 199 12 4
30-39.__ 322 69 126 65 61 78 21 59 114 71
40-49___ 249 53 102 53 42 54 15 42 90 56
50-59.__ 196 42 68 35 43 55 18 51 67 42
60-69___ 160 34 55 29 34 43 20 56 51 32
70-79.__ 123 26 38 20 26 33 10 28 49 31
80-89___ 102 22 36 19 17 22 10 28 39 24
90-99__. 92 20 27 14 17 22 14 40 34 21
100-149.__ 273 59 78 40 56 72 21 59 118 74
150-199.. . 161 34 47 24 35 45 14 40 65 40
20029 179 38 38 20 53 68 18 51 70 44
300-399. 92 20 28 15 24 31 11 31 29 18
400-499___ 41 9 12 .6 8 10 6 17 15 .9
500-599. __ 41 .9 11 6 14 18 4 11 12 7
600-799 45 10 7 4 11 14 5 14 22 14
800-999.____ 27 .6 7 .4 8 10 2 6 10 6
1,000-1,999_. 50 11 11 6 13 17 8 22 18 11
2,000-2,999__ 16 3 3 2 3 4 7 20 3 .2
3,000-3,999__ 6 1 1 O] 1 1 3 .8 1 .1
4,000-4,999. . 3 .1 0 .0 0 0 1 3 2 .1
5,000-9,999_ . 4 1 2 1 0 .0 2 .6 0 .0
10,000~15,000........ 1 o 0 0 1 .1 0 .0 1] .0
B. DECERTIFICATION ELECTIONS
150 | 100 O 29 100 0 14| 1000 5 100 0 102 100 0
30 20 0 3 10 3 0 0 1 20 0 26 255
31 20 7 4 13 8 0 0 0 0 27 2 5
16 107 5 17 2 4 286 0 0 7 68
14 93 1 34 1 71 1 20 0 11 10 8
9 60 0 .0 2 143 0 0 7 68
5 3.3 1 34 0 0 0 0 4 39
6 40 5 17 2 1 71 0 .0 0 0
7 47 1 35 1 72 1 200 4 39
8 53 5 17 2 0 0 1 200 2 20
3 20 1 35 0 0 0 0 2 20
8 53 1 35 1 72 1 200 5 49
2 13 0 1} 0 0 0 0 2 20
5 33 1 35 2 143 0 0 2 20
1 7 0 0 1 71 0 0 0 0
5 34 1 35 1 71 i) .0 3 29

1 Less than one-tenth of 1 percent.



Table 16—Geographic Distribution of Collective-Bargaining Elections, Fiscal Year 1954

Number of elections— Valid votes cast for—

Employ-

In which represen{:)ation rights In which Emp]liosir- Tolti?ll eesittn

; . were won by— n which| ees eligi- | val units
Division and State ! norepre-| ble to votes |A.F L | C.1.O | Unaffil- No | choosing

) Total sentative| vote cast affillates | affiliates | fated union repre-
ARLloLoO [{n:fgxl- }Yvas unions sentation

o P ate chosen
affilates | affiliates untons

Total o ool [ 4, 663 1,925 780 355 1,603 | 511,430 | 449,673 | 128,100 | 118,138 68,463 | 134,972 343,092
New England .. .. 281 98 57 21 105 51,677 46, 220 7,171 16, 578 10, 073 12,398 37,101
Malne. L 12 4 0 0 8 3, 652 3,115 344 780 (1} 1,991 297
New Hampshire._. 15 4 5 0 6 2,101 2,025 229 884 0 912 1, 680
6 2 1 0 3 382 373 171 49 0 153 315
152 60 28 15 49 32, 362 28, 959 3, 987 11,223 9, 254 4, 495 27,552
Rhode Island . - 29 8 5 3 13 5,333 4,747 875 1, 651 363 1,858 3,472
Connectleut oo ool 67 20 18 3 26 7,757 7,001 1, 565 1,991 456 2, 989 3,885
Middle Atlantie ... .. . ___ L 932 376 176 95 285 | 114,206 | 101,258 32,700 23, 563 15, 993 29, 002 74,742
New York. oo 461 209 79 40 133 | © 53,870 46, 766 21,012 8,177 2,489 15, 088 32,834
New Jersey. .. - 195 68 45 20 62 23, 822 21,142 5, 300 6, 711 4, 289 4,842 16, 752
Pennsylvania 276 99 52 35 90 36, 514 33, 350 6,388 8,675 9,215 9,072 25,156
East North Central ... _.___.___.___. s 1, 084 418 223 82 361 130,428 | 115,083 29, 569 36,105 17, 597 31,812 93, 339
Ohio_.__ - 318 129 61 24 104 35, 543 32, 006 7,493 10, 223 3, 756 10, 534 22,908
- 134 49 25 9 51 21,471 18,988 4,003 7,022 1, 902 5,971 13,649
- 266 113 39 24 90 39,878 34, 507 12, 574 6,972 7,711 7,250 33,203
- 227 52 84 19 72 26, 545 23, 229 2,720 10,793 3,665 6, 051 18,911
....................................... 139 75 14 6 44 6, 991 6, 353 2, 689 1,095 563 2, 006 4,578
................................. 535 289 60 37 149 32,320 28, 520 11, 036 6,974 2,839 7,671 23,768
............................................ 56 27 8 1 20 7,224 6, 246 2,458 1,572 56 2,160 5,090
- 134 74 23 9 28 5,400 4,921 1, 758 1,227 977 959 4,438
- 236 124 22 21 69 11, 7656 10, 432 4,835 2,129 509 2,959 8,308
- 10 7 ] 0 3 142 128 78 0 0 50 107
- 25 18 0 0 7 357 333 215 0 118 248
- 25 12 2 L1 10 3,044 2,653 623 590 1,010 430 2,432
.......................................... 49 27 ] %5 12 4,398 3, 807 1,069 1, 456 287 995 3,145

[4A}
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South Atlantie ... ...

Delaware

Florida. oo
East South Central . ... .......

Kentucky

Washmgton . .. .. .__..._

Oregon._____
Califormia

Virgin Islands. .

341 118 64 [ 153 38, 760 35,475 8,402 8, 548 352 18,173 15,275
7 1 1 1 4 975 923 69 191 26 637 395
62 17 10 2 33 5,753 5,165 1,257 1, 563 34 2,311 3, 296
29 16 1 0 12 572 530 269 12 0 249 229
39 12 10 1 16 6,974 6,245 1,419 2,293 94 2,439 4,273
27 11 7 1 8 4,169 3,884 166 1,264 97 2,357 763
38 9 11 0 18 4,532 4,166 1,152 707 0 2,307 1,410
23 9 3 0 11 5, 986 5,700 1,756 491 0 3,453 1,705
57 15 12 0 30 5,634 5,002 912 1, 250 19 2,911 1,184
59 28 9 1 21 4,165 3,770 1,402 7 82 1, 509 , 020
261 94 41 10 116 33,043 30, 310 7,184 7,341 3, 160 12,625 16, 553
66 27 8 3 28 8,415 7,696 2,329 1,992 1,160 2,215 5,754
124 48 23 6 47 15,775 14, 406 3,212 3, 690 1,800 5,704 8, 350
46 13 7 0 26 5,355 4, 906 862 997 181 2, 866 1,325
25 [ 3 1 15 3,408 3, 302 781 662 19 1,840 1,124
379 156 61 18 14 40, 365 35, 661 13, 983 9, 566 3,356 8, 756 30, 380
45 15 15 1 14 5,218 4,746 1,020 1,632 41 2,053 2,897
87 38 14 3 32 11,497 10, 050 5,295 2, 796 271 1,688 10, 263
48 19 3 0 26 4,087 3, 598 1,694 309 160 1,435 2,112
199 84 29 14 72 19, 563 17,267 5,974 4,829 2,884 3, 580 15,108
142 72 18 10 42 16, 508 13,682 1,821 3,338 6, 330 2,193 13,710
6 2 1 2 1 10, 406 8,185 40 2,292 5,645 208 10, 385
19 10 3 0 6 1,128 1,026 492 200 0 334 633
3 1 1 0 1 69 62 3 26 0 33 14
46 28 5 0 13 806 757 282 223 0 252 599
14 9 0 1 4 775 591 446 0 62 83 707
3 14 2 7 11 2,648 2,442 354 422 623 1,043 1,045
17 7 6 0 4 487 442 173 145 ] 124 318
3 1 0 0 2 189 177 31 30 0 116 9
552 242 69 34 207 34, 361 30, 062 11, 391 5, 542 2, 469 10, 660 19, 962
56 28 4 3 21 2,887 2, 550 1,243 191 386 730 1,991
62 30 5 1 26 2,377 2,062 979 452 56 576 1, 589
434 184 60 30 160 29, 097 25, 450 9, 169 4,899 2,028 9, 354 16, 382
156 62 11 42 41 19, 762 13, 402 4,843 583 6, 294 1,682 18, 262
23 14 1 6 2 4,388 3,092 226 25 2,715 126 4,374
37 19 0 5 13 , 068 1,021 443 0 149 429 690
92 29 6 31 26 14,230 9, 225 4,174 496 3,430 1,125 13,122
4 0 4 0 0 7 64 0 62 2,113 76

1 The States are grouped according to the method used by the Bureau of the Census, U. S. Department of Commerce.
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174  Nineteenth Annual Report of the National Labor Relations Board

Table 17.—Industrial Distribution of Collective-Bargaining Elections,
Fiscal Year 1954

Number of elections
In wﬁ)ich represengatlou 1I]n ) — Valid
. rights were won by— | whic igible
Industrial group ! no rep- | voters v&t&s
Total resent-
A.F.L [C I O.| Unaf- | ative
af- af- |filiated | was
fihates | fillates | unions | chosen
1177 ) R, 4,663 | 1,925 780 355 | 1,603 | 511,430| 449,673
Manufacturing. ... ... 3,100 [ 1,154 640 264 | 1,042 404,779 | 360, 851
Ordnance and accessories._._____________. 31 13 9 5 4| 4,497 3,993
Food and kindred produets_._._.__._....__ 448 220 55 30 143 | 35,590 | 30,265
Tobaceo manufacturers. .. _.___.__._._.__ 7 4 1 0 2| 1,346 1,186
Textile mill products 87 16 22 9 40 | 23,649 | 21,459
Apparel and other finished products
made from fabrics and similar material 102 35 35 7 25 (12,133 | 10,862
Lumber and wood products_.___.__..._.__ 118 43 22 4 49 1 9,830 8,573
Furniture and fixtures. .. ... _ 103 T30 29 10 34 | 10,603 9, 543
Paper and allied produets__ 125 54 21 7 43 | 18,511 15,712
Printing, publishing, and allied indus-
123 57 21 9 36 | 3,497 3,166
233 88 56 18 71 27,254 | 24,862
Products of petroleum and coal ... 49 18 9 9 13| 5,743 , 350
Rubber produets.. ..o o...__ 32 6 13 2 11| 6,167 5, 595
Leather and leather produets...........__ 44 9 6 3 26 | 8,565 8, 780
Stone, clay, and glass products......__... 101 47 19 5 30| 6,997 6,109
Primary metal industries_______.______.._ 166 58 37 20 51 | 19,684 | 17,675
Fabricated metal products (except
machinery and transportation equip-
b11153 11 U 318 124 67 20 107 | 21,771 19,878
Machinery (except electrical) ____________ 400 131 88 43 138 | 65,997 | 58,894
Electrical machinery, equipment, and
SUPPlies. oo icaiieo 208 70 36 32 70 | 65,410 | 58,326
Transportation equipment 205 59 55 15 76 35,970 | 31,404
Aireraft and parts__. ... ... 81 24 15 9 33 1 17,160 15, 560
Ship and boat building and repairing.. 23 10 2 0 11§ 3,575 2, 512
Automotive and other transporta-
tion equupment._ ... 101 25 38 6 32 115,235 | 13,332
Professional, scientific, and controlling
instraments ... . 46 14 13 5 14| 7,613 6, 758
Miscellaneous manufacturing.... ... 154 58 26 11 59 | 13,952 | 12,461
Fasheries. . . oo 1 1 0 0 0| 1,350 956
MiImng. .o 59 17 13 7 22 113,039 | 11,055
Metal minmng . ..o 26 5 12 6 3 | 11, 599 9,705
Coalmmming. . ... 1 1 0 0 0 12 11
Crude petroleum and natural gas produc-
.................................... 15 3 0 1 11 638 603
Nonmetalhc mining and quarrying....._. 17 8 1 0 8 790 736
Construction__.... 86 59 2 3 22 | 6,446 4,401
Wholesale trade. - - oo 409 200 35 14 160 | 11,934 10 654
Retail trade. ... ____. 466 214 41 18 193 | 39,308 | 33,620
Finance, Insurance, and real estate........____ 25 14 1 2 8| 3,571 3 436
Transportation, communication, and other
publicutihties. - ...l 418 216 34 35 133 | 28,371 22, 448
Highway passenger transportation......_ 21 8 1 3 9| 1,015 918
Highway freight transportation. . ._._.___ 120 62 2 6 50 | 2,047 1,800
Walter transportation.____________________ 33 17 3 5 8 | 12,854 8,822
Warehousing and storage.__.____._.___..__ 81 46 7 5 23| 2,565 2, 285
Other transportation.._ ... ______.__ 12 4 0 2 6| 1,05 946
Communication. ... ..o_.o____.___.___ 98 49 13 11 25 5,726 4,788
Heat, light, power, water, and sanitary .
15 (T 53 30 8 3 12| 3,113 2,889
313 6 11 TP 99 50 14 12 23 | 2,632 2,252

1 Source 'Standard Industrial Classification, Division of Statistical Standards, U 8 Bureau of the Bud-

get, Washington, 1945.



Appendix A: Statistical Tables for Fiscal Year 1954 175
Table 18.—Injunction Litigation Under Sec. 10 (j) and (1),
Fiscal Year 1954
Number { Number | Number
of cases | of appli- | of apph- Cases settled, nactive,

Proceedings nst1- cations | cations

tuted granted | demed

pending, etc

Under sec 10 (3)

(a) Agamstumons___._____________._..__ 4 4
(b) Against employers._...._.._________. 2 0 1|1 alleged 1llegal, activity
suspended
Undersee 10 (1) aonomoomnm ol 66 30 3 | 17 settled, 6 alleged 1llegal,
activity suspended, 6
withdrawn, 5 pending.

Total . 72 34 435

Table 19.—Litigation for Enforcement or Review of Board Orders,
Fiscal Year 1954 and July 5, 1935, to June 30, 1954

July 1, 1953, to July 5, 1935, to
June 30, 1954 June 30, 1954
Results
Number | Percent | Number | Percent

Cases decided by United States courts of appeals___.___.___.__. 1201 100 0 1,428 100 0
Board orders enforced in full .. _.._._.________________.__.___ 1116 577 853 50.7
Board orders enforced with modification 36 179 300 210
Remanded to Board. - ... .. .. _.______..__ 1 5 25 18
Board orders partially enforced and partially remanded. . __ 2 10 7 .5
Board orders set aside_ ... ..o .. ... ....... 46 229 243 170
Cases decrded by the United States Supreme Court____._____.. 7 100 0 89 100.0
Board orders enforced 1 full .. ... ________._____.._____.. 7 100 0 63 70.8
Board orders enforced with modification_ ... ...\ ________l_________ 11 12 4
Board orders set aside_..._..__..______ 7 79
Remanded to Board.....___ 1 11
Remanded to court of appea 6 6.7

Board’s request for remand or modification of enforcement
orderdended. - .. .| mme e 1 11

! Includes 19 cases which were summarily enforced because of respondent’s failure to take exception to

the intermediate report



Table 20.—Record of Injunctions Petitioned for, or Acted Upon, Fiscal Year 1954

Temporary restraining order

Date injunc-

Date petition Date tempo- N _ | tion proceed- | Date Board
Case No. Union and company for injimctlon g&%‘ioﬁ lt‘;ary m]uglﬁ- %%if ggﬁgg i(lilgs with- declslor:i and/
filed s . ion grante rawn or or order
Date issued Date lifted dismissed
13-CC-5, 7--... AFL-Painters, Chicago Glaziers Local 27, | Sept. 28, 1948 B (1 I () I P Nov. 19,1948 ... Oct. 30,1953 | June 26,1950.
et al (Joliet Contractors Assn_ et al. ).
20-CD-28______ Pacific Coast Dist. Metal Trades Council | June 19,1952 10 (1) | June 25,1953 |- oo eemccccmrcccee]acccceacaee Nov. 10,1953 | e eeeeeo
(MeDowell Co , Inc.).
24-CC-14,15,16.| AFL-Longshoremen (Puerto Rico Steam- | June 26,1952 10Q) | July 2,1952 | Sept. 26,1952 | Sept. 26,1952 | o o ._ July 28,1953 | Jan. 16,1953.
ship Assn. et al.). (stip).
2-CC-230_..... AFL-Teamsters, Local 294 (Bonded | Sept. 19,1952 10 (1) foeomccmcacceea|ecccaccccamne () IR P I, July 11,1953 | Charge with-
Freightways, Inc . drawn.
4-CC-37 AFL-Teamsters Local 830 (Scott & Grauer)_| Jan. 16,1953 L0 ¢) T IR RNt (RS Sept. 14,1953 | July 28, 1953.
11-CC-3.._.... M;ne gorkeirs, District 50 (Tungsten Min- | Jan. 24,1953 B[V ¢) I I AU, S..| Feb 3,1953 | . . ...... edoaooo. Aug. 26,1953,
ng Corp.).
AE‘Ll—Teauéste;rs Local 135 (Hoosier Pe- | Feb. 4,1953 (VN0 ) I RN R [ T Sept. 18,1953 | ooocaieaia
rolenm Co
AFS‘I?-Longslioren;en, Local 333 (New York | Feb. 7,1953 10 (1) | Feb. 17,1953 | Feb, 13,1953 (O 2 (P Feb. 9,1954 | Jan. 6, 1954.
ipping Assn
Henry Heide, Inc., (CIO-Retail, Wholesale | Mar. 12,1953 B LV ) A O Oct. 14,1953 |- fammeiacccan e Feb. 18, 1954,
Department Store Union, Local 50).
AFL-Longshoremen Ports of P. R., et al. | Mar. 17,1953 B IO ) Y AP, Mar 25,1953 { oo Sept 21,1953 | Aug. 3, 1953.
(Assn Azucarera C‘orp Lafayette3 (consent)
AFL-Pile Drivers Bridge, Wharf and Dock | Apr. 5,1953 10 Q) fooo e e oo May 14,1953 | ccoeoe_ . Dec 17,1953 | June 18, 1953.
Builders, Local 34 of California (Samuel
A. Agnew, d/b/fa Klamath Cedar Co.).
ATFL-Electrical Workers, Local 1574 (B. E. | Apr. 21,1953 b (V¢ I P IR Apr. 28,1953 | .o eo. Sept. 18,1953 | Aug. 12,1953,
Shell Co ) (consent}
A}\?dlrr(}grment Workers, Ladies (Josette | Apr. 23,1953 b (1 ¢) I P RPN (O J PSR July 14,1953 | Settled.
g. Co.).
AFL-Baltimore Building & Construction |.._do_.__...._. R 1O () 0 R FR [ T (RN R June 28, 1954.
Trades Council and Local 16 et al. (John
A. Piezonki, d/b/a Stover Steel Service).
3-CC-26, 28,29 .| AFL-Electrical Works, Locals 79, 181, 35, | Apr. 24,1953 10 () |oeommciccm e | [ J P, Sept. 18,1953 | Aug. 14, 1953.
and 1261 (Utica Builders Exehange)
§5-0C-28,30._..| AFL-Teamsters, Local 67 (Washington |_____ do___oooo. (V¢ ) T TN RO May 11,1953 |cecemceecauns Dec. 14,1953 | Dec. 10, 1953.
Coca Cola Bottling Works, Ine., and
Buckingham Supermarkets, Inc)
1-CC-88....... A%L-Te%ms)ters, Local 379 (Norfolk Waste |_____ Ao 10 (1) July 28,1953 | Settled.
aper Co.). .
4-CC-39.. -| CIO-Distributive Workers Local 95 (Poul- | Apr. 25,1953 10 (1) Nov. 24,1953 do.
trymen’s Service Corp.).
14-CC-44,45___| AFL-Teamsters, Local 600, 632, and 688 | Apr. 28,1953 10 () June 24,1953 | oiooo|eceeioilo Nov. 25,1853.

&Osgzeola Foods, Inc. and Atkins Pickle
0.).

9L1
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21-C0-157,158...

11-CC+4.._....

6-CC-82......_

13-CCO-75...._.
36-CD-11......

3-CC-31,32._..

19-CC-54, 55...

9-CC-52.......
2-CC-253. ...
2-CC-255 ...
15-CC-37...._.

~ See footnotes at end of table.

Food processors, Packers, Warehousemen
and Clerical Employees, Local 567
é‘ encer Food Co.).

A¥L-Longshoremen, Local 1422 (James

Doran Co., et al.).

United Mine Workers of America, District
50 and Local 12106 (Minnesota Linseed
01 Co.).

AFL-Building & Construction Trades
Council of Pittsburgh and Vianity et al.

Perry Electric Co.).

A¥L-Teamsters, Local 442 (Wisco Hard-
ware Co.).

International Longshoremen’s & Ware-
housemen’s Umnion, Local 12 (Upper
Columbia River ToWing Co., etal.).

AFL-Teamsters, Local 182 ‘and ~AFL-
Carpenters, Local 125 (Jay-K Independ-
ent Lumber Corp.).

AFL-Carpenters, Local 433, et al. (Markus
Cabinet Manufacturing Co. ).

AFL-Teamsters, Locals 406 and 415 (S. E.
Overton Co.).

AFL-Teamsters, Local 37¢ (Blanchard
Lumber Co.).

AFL-Teamsters, Local 200 (Lincoln Ware-
house Co.).

AFL-Carpenters, Local 12 (Booher Lum-
ber Co, Inc.).

AFL-Carpenters, Lumber & Sawmill
Workers, Local 2781 (Everett Plywood &
Door Corp ).

AFL-Electrical Workers, Local 1701 (Hartz
& Kirkpatrick Constr. "Co. ).

AFL-Teamsters, Local 445 (Miron Bldg.,
Products Co )

AFL-Bldg Service Employees, Local 32-E

‘Winarick, Inc. & Jerris Sales Co ).

AFL-Plumbers, Local 106, et al. (Colum-
bra-Southern Chemical D.).

AFL-Teamsters, Locals 911 and 508 (Lake-
View Creamery Co.).

AFL-Panters, Local 1730 (Painting &

-~ Decorating Gontractors of America). ..

AFL-Bridge, Structural Iron Workers,
Machmery, Safe Movers and Riggers,
Local 136 (J. A. Ross & Co ).

AF¥L-Teamsters, General Drivers, Ware-
housemen & Helpers Local 968 (Great
Atlantic & Pactfic Tea Co )

May 17,1953

..... Lo [ —
May 8,1953

May 22,1953

May 28,1953
June 1,1953

June 2,1953

18,1953
19,1953
22,1953
31,1953
27,1953

July 1,1953
6,1953
24,1953
16,1953
4,1953
24,1953
13,1953

July
July
July
Aug.
Aug.
“Aug

Sept. 16,1953

0@

100
100

10 (1)

10 Q)
10

10 @

10 (D)
10 Q)
10 Q)
10 (1)
10 (1
10 ()

10 (1)
100
10 Q1)
10D
10 Q)
10 Q)
100

10 ()

June 12,1953
(consent)

May 27,1953

May 11,1953
May 18,1953

0}

June 11,1953

®

Sept. 29,1953
Q]

July 14,1953
0]
0]
0]
Aug.10,1953

(consent)
Dec. 9,1953

Aug.

Oct.
July

19, 1953

9,1953
13,1953

20,1953

17,1953
5,1953

. 21,1953

3,1954
22,1954

. 26,1953
. 21,1953
. 23,1953

Withdrawn.

Aug. 7, 1953.
Withdrawn.

Withdrawn.

Aug 26,1953,
June 15, 1954,

Sept. 3, 1953.
Withdrawn.
Settled.
Withdrawn.
Jan. 8, 1954.
Dec. 22, 1953.

Sept. 17,1954,
Aug. 6, 1953.
Settled.

Settled.
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Table 20.—Record of Injunctions Petitioned for, or Acted Upon, Fiscal Year 1954—Continued

Temporary restraming order

Date mjunc-

Date petition Date tempo- . _ | tion proceed- | Date Board
Case No Union and company for injunction | TYPe of rary impune. | Date mjunc mgs with- | decision and/
filed petition Date 1 a Date hifted tion granted tion dented drawn or or order
ate 1ssuc ate hifte dismissed
19-CD-16__.... AFL-Ngachxmsts, Local 1743 (Kaiser Engi- | Sept 24, 1953 10 (1) | Sept. 24,1953 {_.___ ... __ [ N I Nov. 25,1953 | Withdrawn
neers).
20-CC-90.....- AFL-Teamsters, et al. (Orval W. Klein)____|..___do- __.__. B UL ¢ 2 DR JE [0 T PO, Oct. 5,1953 | Settled.
30-CC-20......_ AFéL-Del}\arll?ldlgi d{) Cons)tructlon Trades | Sept. 4,1953 DU () I R Sept. 24,1953 | .. .iooaoa_- June 15,1954 | Apr 21,1954,
ouncil (John R. Pearse
6-CC-84, 87,89, | AFL-Amalgamated Meat Cutters, et al. | Sept. 81953 UL ¢ ) ) P [ J PR Dec 31,1953 | Settled.
90 (Verscharen’s Food Centers).
14-CD-39...... AFL-Bridge, Structural Iron Workers, | Oct. 12,1953 10 | Oct. 12,1953 | oo oo e e e
Local 595 (Bechtel Corp.). (consent)
20-CC-91....__ A?‘é”TGChV%ic%l Eng%neers, Loeal 3-E | Oct 26,1953 BTCN (N P Nov 3,1953 | __ .. ... May 25,1954 | Settled.
dwin W. Boonton).
5-CC-33, 34. .. .| Umited Mine Workers, District 50, Local 12993 | Oct 28,1953 LU ¢ P P [C J N P, Mar. 2,1954 | Jan. 6, 1954
(Joseph M. Dignan & Sons, In¢ & Transit
Storage Corp ).
3-CA-736....__ Genesee Foundry Co. (CIO-Steel Workers).| Oct 27,1953 B0 JN6) I [ S O]
2-CB-1024_____ International Longshoremen’s Assn | Oct 20,1953 10 3) | Oct 20,1953 | Nov 2,1953 | Nov. 2, 1953
Locz;]s 327-1 and 338-1 (AF¥L-Longshore-
men).
14-CC-55....___ AFL-Murphysboro Central Labor Council | Oct. 29,1953 L ¢} I S E (€0 P (S PRI
(J. C. Penney Co, Store 309).
10-CC-62..__.. AFL-Pamnters, Local 193 and District Coun-} Oct. 7,1953 10Q) | Oct 30,1953 | ... ______ Nov, 83,1953 |-
cil 38 (Pittsburgh Plate Glass).
9-CC-58._ . _..__ Ag‘lLéTegmsiéers, Local 175 (Umon Carbide | Oct  8,1953 b L1 ) N F [ J T June 4, 1954 | Settled.
arbon Co
21-CC-164...__ AFL-IP%I)lterS &i:afl{nt M?kersI, Local 1232, | Nov 27,1953 10 Q) Jocmmemm e e (€5 J PO, Mar 18,1954 | Feb 8, 1954
et al evoe aynolds, Inc
14-CD-40...... AF(‘)L-)Plumbers, Local 553 (M. E.Fiterman | Nov. 4,1953 BV TN ) I TN [N Nov. 90,1953 oo eicia o iceaaee Withdrawn.,
0).
36-CD-14...___ Longshoremen’s & Warehousemen’s Union, | Nov 19, 1953 10 Q) [oommemo oo [ T P, May 38,1954 | Mar 18,1954,
Local 140 (Upper Columbia River Towing
& River Terminals Co.)
2-CC-266....-- AFL-Teamsters, Local 816 (Bonded Paper | Dec. 4, 1953 10 () Joo oo e (€5 2 PRSI [N USRI SO
- Products Co , Tne )
21-CC-168, 169 AFL-Teamsters, Local 87, and AFL-Chem- | Dec  2,1953 RTU{ ) 2 PO (€5 T P PR MRS
ical Workers, Local 482 (Camp & Felder
Compress Co )
21-CC-167__. .. AFL-Garment Workers, Los Angeles Cloak, | Dec. 16,1953 B 11 I ) T O [ [© 2 P May 5,1954 | Settled
Joint Board, et al. (Henry Leeker).
9-CC-60. ..o - AFL-Teamsters, Loeals 505 and 175 (C 1. | Dee. 11,1953 10 (1) fomommm oo Jan. 51954 | .||l
Whitten Transfer Co
21-CC-162._.._ AFL-Electrical Workers, Local 11 (Benja- { Dec. 30,1953 10 (1) [ecocoan [ (€5 2 I, Apr. 20,1954 | Feb. 15, 1/954

min Electric Mfg Co.).

8.1
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______________________________ Mar 24,1954 |._....__.______

13-CC-85_.._._ AFL-Te%ms)ters Local 200 (Lincoln Ware- | Jan 13,1954 10 (1)

house Co

6-CC-94________ AFL-Teamsters, Local! 249 (Crump Inc)._.| Feb. 23,1954 10 (D) |oomee e Mar 5, 10954 |oo. e ee—————eeae

16-CC-21_______ AFL-Teamsters, Local 745 (Hildebrand | Feb. 4,1954 10 Q) |oeoo e [ 2 R SR R
Warehouse Co.).

2-CC-271_______ International Longshoremen’s Assn , Local | Feb 17,1954 10 () |co e e () F N Apr 22,1954 | Apr. 15,1954,
996 (New York Tank Barge Co.)

39-CC-11______. A%L Tf,%n)sters, Local 968 (Otis Massey | Feb. 9,1954 10 () feooem oo | May 7,1954 [ ___ i

0,

16~-CC-22_. .___ AFL-Teamsters, Local 568 (Red Ball | Feb 16,1954 10 (1) foo ool Feb 16,1954 | . .o e
Motor Frelght). (La)

16-CC-22_____. AFL-Teamsters, Local 968 {(Red Ball | Feb. 24,1954 UL ¢ ) I P IO, May 4,1954 |oooo oo e
Motor Freight) (Texas)

7-CC-22, AFL-Electrical Workers, Local 58 (R. W. | Feb. 9,1954 10 () || e e Feb 26,1954 (.. ... _..... Jan 29, 1954,

7-CD-8 Taylor Electric Co ). m 7-CD-8

2-CC-277_______ Independent Brotherhood of Production, | Mar, 18,1954 10 (1) {ecmem oo Apr 19,1954 ... | .
Maimntenance & Operating Employees
Local 10 (Alello Dairy Farms Co ).

6-CC-95____.__. ATFL-Electrical Workers, Local 56 (Amer- | Mar. 24,1954 DI ¢) T P P Apr 2,1954
1can Sterilizer Co.).

5~CC-36.._____ International Longshoremen’s Assn |._.__ do....._._ 10 (1) | Mar. 28,1954 | Mar. 30,1954 | Mar. 30,1954
(Steamship Trade Assn. of Baltimore).

1-CC-99, International Longshoremen’s Assn. and | Mar. 29,1954 10 (1) | Mar, 29,1954 | Apr 7,1954 | Apr 7,1954

1-CD-35 Locz;l 926 (City Lumber Co. of Bridge-

port).

15-CC-40.__.___ Ag}-’l‘ea%sters), Local 270 (Gulf Shipside | Mar 19,1954 10 (D) oo [ 2 June 16,1954 | May 13, 1954

orage Corp.
16-CC-23, 24._.| AFL-Hod Cacriers, Local 1202; AFL- | Mar 12,1954 b LV ) O (R (€ I P, May 19,1954 | Apr. 15, 1954.

Bridge, Structural Iron Workers, Local
584 (Hutton Construction Co.).

2-CC-287___.__. International Longshoremen’s Assn and | Mar 30,1954 10 (1) | Mar, 80,1954 |- oo e
Local 333 (Marme Towing & Trans.
Empls Assn.).

2-CC-272_.__._. A%‘L-’)I‘eamsters, Local 138 (M. De Rosa, | Mar. 5,1954 D LU ) I [ [ T Apr 16,1954 | Apr 13, 1954
ne.

2-CC-279_______ International Longshoremen’s Assn and | Mar. 4,1954 10() | Mar, 4,954 |- o b e e

Locals 791, 856, 824, 874, 895, 920, 975, and
1258 (New York Shlppmg Assn. ).
2-CC-288 (). __| International Longshoremen’s Assn., Local | Mar. 30,1954 10 () | Mar. 30,1954
333 (New York Shipping Assn )
4-CC-47._. .. International Longshoremen’s Assn, and |..... do..__._.. 10 (1)
Locals 1242, 1242-1, 1290, 1291, 1332, 1566,
and 1694 (Phlla Marine Tradé Assn ).
2-CB-1158, | International Longshoremen’s Assn and | Apr 1,1954 10 (3) | Apr. 1,1954

» | International Longshoremen’s Assn and | Apr  1,1954 {  10() | Apr. 1,3954 | . o o oo loe e
1166, 1169. Locals 1247 et al. (New York Shippmg ED-NY
Assn , et al.)
) 57 T, e YU Ao._....__ 10 () | Apr 11,1954
SD-NY
Do U U T Apr 2,1954 10 (3) | Apr 2,1954
D N.J.

See footnotes at end of table.
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Table 20.—Record of Injunctions Petitioned for, or Acted Upon, Fiscal Year 1954—Continued

Temporary restraining order

Date injune-

Date petition Date tempo- _ | tion proceed- | Date Board
Case No. Union and company for injunction gg}’g ocg rary injunc- ]t?i?)gf érgluigg i(xilgs with- declsmndand/
filed Dateissued | Datelifteq | tion granted digmsga or order
2-CC-276___.__ CIO-Distributive Workers, Local-District | Apr. 16,1954 b i ¢ ) I P I O] May 26,1954 | May 10, 1954.
65 (Arlen Thread Co., In .
1-CC-100. ... International Longshofemen’s Assn. and | Apr. 2 1954 10 (1) focamcmc oo [ T N Y Withdrawn,
Locals 805, 799, and 800, et al. (Boston
Shipping Assn., Inc ).
4-CD-21_.__._. AIXZILiIP%umbers, Local 420 (Frank W. | Apr. 21,1954 116 T (O (RSSO May §5,1954
ake).,
10-CC-64....__ AFIL-Teamsters, Local 728 (National | Apr. 30,1954 B 1134 1 O IR B
Trucking Co ).
2-CC-200....__ International Longshoremen’s Assn. and | Apr. 23,1954 b {1 ¢) I (S [N 0]
Ltoclag 327-1, et al. (New York Dock Co.,,
et al
16-CC-22...___ AFL-Teamsters, Locals 568, et al. (Red | Apr. 19,1954
Ball Motor Freight, Inc.).
2-CC-284....__ International Longsﬁoremens Assn. and | Apr. 23,1954
Locals 338 and 824 (Refined Syrups &
Sugars Inc.).
14-CC-56.._-_. ATFL-Meat Cutters, Local 88 (Swift & Com- | Apr. 20,1954 | 10 () |-ccoeomomcccea]cccioccccceef e mmemceceeeaee
any).
11-CC-5, 6. AFL-Teamsters, Locals 391 and 71 (Thurs- | Apr. 30,1954
ton Motor Lines Inc.).
19-CC-60, ATFL-Pasco-Kennewick Building & Constr. | May 25,1954 | 10 (I) |eacomecoacmcan]moocmincccmcac|ovmmmmamcmaeee
19-CB-311. Trades Council (Cisco Construction Co.)
2-CC-293._..__ AF(I}J-GarmeInt Workers, Ladies Local 66 | May 4,1954 June 29,1954
emsco, Inc.
10-CC-69. ... i‘L—Teamsters Local 612 (Goodyear Tire | May 28,1954 June 9,195¢4
& Rubber Co. of Alabama).
2-CC-294_____. AFL;:MuSécians), Local 802 (Gotham Broad- | May 7,1954 May 27,1954
casting Corp
2-CC-207__.... Independent Brotherhood of Production & | May 18,1954 May 25,1954 |-
Maintenance & Operating Employees, (consent)
Local 10 (Pellio Dairy Products Co.),
2-CC-206.__.__ CIO-Electrical Workers, Local 459 (Royal | May 13, 1954 June 15,1954
Typewriter Co.).
4-CC-560. ... AII:TL-Te%msters, Local 628 (American | June 21,1954 | 10 (1) |ecoom o cooommo|omm oo oo
ows Co.
2-CD-95, 96_...| AFL-Bridge, Structural Iron Workers, | June 28,1954 O]

Locals 11, 45, 373, 480, and 483
Corp. & Merrltt-Chapman & Scott

Dravo
orp.).
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5CC-37....._. AFL-Baltimore Bldg. Trades Council; | June 22,1954 B (U ¢ ) T P PR [0 N R (RN Settled.
AF1-Hod Carriers (Industrial Engineer-

g Co.).

20-CA-958. ... Pacific Telephone & Telegraph Co. (Order | June 8,1954 I 6) N I PO [ June 24,1954 | .. . faceooomeeoo
of Repeatermen & Toll Testboardmen).

37-CC-3..._... AFL-Teamsters, Hawaii Local 996 (Wai- | June 21,1954 b (4 ) T TN TR DN FR IR TN F

alua Dairy, etc.).

1 Because of suspension of unfair labor practice, case retained on court docket for further proceedings 1f appropriate.
2 Consolidated with 2-CC-287.

No1E.—Discretionary injunction indicated by 10 (§); mandatory injunction indicated by 10 ().
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