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'THE NATIONAL LABOR RELATIONS BOARD IN WARTIME

FOR labor relations as for all other basic aspects of our national life,
war was the dominant force in the past year. The Board’s contri-
bution to our national economy during this period was the continued
administration of its statutory functions under the National Labor
Relations Act to eliminate unfair labor practices which impede the
acceptance of sound collective bargaining and to promptly determine
disputes as to the choice of bargaining agents by employees. In
addition to discharging these duties, the Board continued to conduct
strike polls under the War Labor Disputes Act, and to administer
that amendment to the Communications Act of 1934 which protects
the rights of employees affected by the merger of Telegraph carriers.

With wartime employment at a new high, American workers have
speeded output of vital materials, have worked long hours to smash
production quotas and have earned the respect of management and
the general public for their efforts. The full exertion of this man-
power was not always made under the most ideal conditions; along
with demands of a wartime society, economic and industrial tensions
naturally developed. This abnormal demand on the energies and
forbearance of both industry and labor has underscored the work of
the Board in easing friction in labor relations which might flare into
serious interruptions of production; for, every unsettled question of
majority representation or every allegation of unfair labor practice
constitutes a potential impairment of production and morale which
demands immediate attention.

The Board’s overwhelming preoccupation with cases involving vital
war operations continues to be demonstrated by the frequency with
which the Board’s services are invoked in certain industries.

During the last fiscal year more than half of the cases filed with
the Board originated in 8 major industries engaged in producing war
equipment and supplies—iron and steel, which includes the produc-
tion of ordnance, machinery, aircraft, chemicals, textiles, food, and
electrical equipment. In terms of the number of employees involved,
more than 50 percent was concentrated in only 4 industries. Air-
craft alone had 399 election cases, as compared with 330 in 1943, and
121 in 1942; approximately 237,000 employees voted in elections
conducted in the aircraft industry, representing an increase of 300
percent over the votes cast in that industry in 1942,

As in preceding years, cases were received from all 48 Stutes,
Alaska, Hawaii, and Puerto Rico. Unfair labor practice cases de-
clined 1n number in all but 16 States; representation cases increased
in number in 35 States. While the bulk of new cases filed with the
Board continued to come from the Middle Atlantic and East North -
Central States, a decline in both unfair labor practice and represen-
tation cases occurred in these areas, An unusually large increase in
the number of election cases, reflecting organizational activities,

1
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occurred throughout the South. Texas showed a gain of 86 percent
over the preceding year in the humber of representation cases filed,
Tennessee an increase of 85 percent, and North Carolina 102 percent.

During the past year, 9,176 cases of both types were filed. Rep-
resentation cases totaled 6,603, constituting 72 percent of all cases
received and outnumbering the unfair labor practice cases for the
third successive year. The number of representation cases was the
largest filed in any single year of the Board’s history, comprising an
increase of 3,150 percent over the number received in the first year of
the Board’s operation. On the other hand, fewer unfair labor prac-
tice cases were filed than in 7 preceding years. B

The preponderance of representation cases, for the time being,
is an indication of the current acceptance of the Act by employers and
a change in the character of the Board’s work which reflects the war
economy. KExpansion of war industries, for example, naturally
meant the increasing determination, by resort to the Board’s election
processes, of new representatives for collective bargaining. Also, the
state of the labor market, characterized by shortage of manpower and
less unemployment, made less likely the resort to unfair labor prac-
tices, such as discriminatory discharges.

. The unprecedented number of elections and pay-roll checks con-
ducted in the past year, 4,712, brought to 19,031 the total number con-
ducted in 9 years and to 5,220,983 the total number of votes cast.
While the number of elections and pay-roll checks conducted in 1944
reflécted an increase of 14 percent over the preceding year, the number
of Board ordered elections increased 30 percent in 1944 over 1943.
The number .of formal hearings in representation cases conducted in
1944 rose 25 percent over the number in the preceding year. Thus,
parties to representation cases are seeking to exhaust the full proce-
dures of the Board rather than avail themselves of the informal settle-
ment procedures so readily sought in the past in a large proportion of
cases, even though representation proceedings dre investigatory and
not adversary in nature. .

“'The number of elections involving only 1 union, 3,645, comprised
77 percent of all elections held.- Affiliates of the A. F. of L. and C. 1. O. -
opposed ‘each other in only 575 elections, or 12 percent of the total
polls conducted. Independent unions participated, either alone
or opposing another labor organization on the ballot, in 969 elections,
or 21 percent of the total elections held. Valid votes were cast by
1,072,594 workers, 81 percent of those eligible to participate in the
choice of their bargaining representatives. A union was chosen as
representative for collective bargining in all but 15.5 percent of tle
elections. , '

"For several years the Board has followed the practice of holding
elections in an increasing number of cases in order to ascertain the
desires of the employees as to representation by unions. While the
device is now commonly accepted, it is not required by statute, which.
expressly provides that the Board ‘“may take a secret ballot of em-
ployees, or utilize any other suitable method” to ascertain the exclu-

. sive representative. However, the Board’s experience has shown that
the secret ballot is, generally speaking, the most acceptable method of
resolving the question in contested cases. A necessary condition to
the continued use of this practice is that the atmosphere of a collective
bargaining election be free of any coercive tactics or undue influence
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directed at the employees, whether attributable to the employer, a
contesting union, or any other source, because the Board is deeply
concerned that employees shall be protected in their statutory right
_to select representatives of their own free choice.

A regrettable tendency to make collective bargaining elections the
occasion for the exertion of pressure on employees, by both manage-
ment and labor organizations, by means of propaganda campaigns,
subtle threats, and other devices, has been observed in recent months.
In some cases these manifestations have reached such proportions that
they have required the Board to take the unusual step of protecting
the integrity of its selection. machinery by resort to the courts. The
Board was successful in the one instance in which this procedure was
adopted and obtained an order from the Circuit Court of Appeals
enjoining the employer from “in any manner interfering with the
conduct of the election * * * or the Board’s agents conducting
the election, by issuing instructions to employees * * * con-
trary to instructions issued by the Board’s agents” as well as from
“interfering with its employees in their selection of bargaining repre-
sentatives at said election by statements, either oral or written, by
using methods having the effect of requiring employees to vote or not
to vote, and by aiding and abetting in the circulation and distribution
of election campaign material, or otherwise participating in any cam-
paign with respect to the election.” The Board is desirious of con-
tinuing to utilize the election method to determine bargaining repre-
sentatives and to that end will use its powers to the fullest extent in
order to insure that elections conducted by it result in the uncoerced
and free choice of the employees.

A total of 2,687 unfair labor practice cases were closed during the
year; 84.7 percent of them, approximately the same proportion as in
1943, were handled informally, without recourse to formal hearings
and written findings. The remedies in the cases closed by settlement
or by compliance with Intermediate Report, Board order, or court
decree, were varied. A total of 2,972 workers were reinstated to
remedy discriminatory discharges, while 350 in addition were rein-
stated after strikes caused by unfair labor practices. Back pay
amounting to $1,916,173 was paid to a total of 3,734 workers who had
been the victims of discriminatory practices. Company-dominated
unions were disestablished in 101 cases. Collective bargaining negoti-
ations was ordered in 136 cases. The posting of notices was required
in 736 cases. _

Court litigation for enforcement or review of the Board’s orders
during 1944 continued the successful record of earlier years, and was
the most successful in the Board’s history. Five Board orders reached
the Supreme Court, and each one was enforced in full. The Circuit
Courts of Appeals reviewed 88 Board orders and enforced 74, or 84
percent, in full, enforced with modifications 8, or 9 percent of them,
and set aside the remaining 6, or 7 percent, of the Board’s orders.

The Board has continued its policy of cooperating fully with other
Federal agencies and has extended the liaison procedures which it
has established since the declaration of war. Every effort has been
made to give priority to important cases which might interfere with

-war production and constant relationships have been maintained with
the Army, Navy, War Production Board, War Shipping Administra-
tion, National War Labor Board, and the Conciliation Service of the
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Department of Labor, for the purpose of exchanging information and
coordinating all efforts for the maintenance of industrial peace. In
keeping with this desire to act with speed, the Board has during the
past year renewed and improved its methods for conducting elections
involving maritime workers. After consultation and cooperation with
the War Shipping Administration and the Post Office Department,
the Board has been able to expedite its procedures for balloting seamen
by making use of the mail service for members of the crews of the
merchant marine.

A nontechnical presentation of the various procedures, informal
and formal, utilized by the Board in its case handling is given in
Chapter II. A statistical analysis of the cases filed, handled, and elec-
tions conducted during 1943 is presented in Chapter III. The major
outlines of the principles established by the Board in its decisions in
representation and unfair labor practice cases are given in Chapters IV
and V. The issues of major importance in the application of the Act
as decided by the courts in 1944 are presented in Chapter VI. The
results of studies which reviewed and evaluated the Board’s practices
and policies are summarized in Chapter VII. A discussion of the first
year’s experience of the Board in its administration of certain sections
of the War Labor Disputes Act and the Telegraph Merger Act is
presented in Chapter VIII.

THE LIMITATION ON THE APPROPRIATION

In its last Annual Report the Board described the operation of a
limitation which Congress, by means of an amendment to the Labor-
Federal Security Appropriations Act of 1944, imposed on the use of the
Board’s fund for the fiscal year 1944. The legislative history of this
limitation showed that the purpose of its original sponsors was to
prevent the Board from proceeding to issue a Decision and Order in
the Kaiser Shipbuilding cases. These casesinvolved complaints based
on charges that the respondent corporations had discriminatorily
discharged certain employees pursuant to closed-shop contracts which
were alleged to be ﬂlega{ It soon became clear, however, that the
limitation, as written and as interpreted by the Comptroller General,
extended far beyond the Kaiser cases and the kind of situation pre-
sented in them; indeed, as the Board stated in the Eighth Annual
Report, the limiting language of the amendment to the Appropriations
Act operated in many cases as effectively as would have a substantive
amendment to the National Labor Relations Act to preclude the Board
from enforcing the provisions and principles of the Labor Relations
Act. Thus, the limitation prohibited the Board from taking steps to
remedy discriminatory discharges pursuant to illegal closed-shop
contracts or from preventing other unfair labor practices stemming
from any agreement which had been in existence for 3 months or more
without a charge being filed, regardless of whether or not the agree-
ment was illegal because it was made with a company-dominated
union, a minority union, or for any other reason.

In order to carry out the congressional mandate, the Board has
instituted a regularized procedure for determining the applicability
of the limitation, and has exercised care not to proceed on any case
covered by the limitation. Whenever doubt has arisen as to the
effect of the limitation upon a particular kind of case, the Board has
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submitted the question to the Comptroller General, the public official
charged with the responsibility of determining issues pertaining to
the expenditure of public funds. On three occasions during 1944, the
Board obtained opinions from the Comptroller General on important
questions relating to the applicability of the limitation.'

The Board’s appraisal, as set forth in the last Annual Report, of the
widespread impact of the limitation upon the enforcement of the
National Labor Relations Act has been borne out by its experience
during the last fiscal year. In that year the Board was precluded by
the limitation from proceeding on approximately 95 cases in which
otherwise operative charges were filed. No less than 46 of these
cases involved allegedly company-dominated unions against which
the Board was prevented from proceeding because of the existence
of an agreement and the failure to file a charge within the 3 months’
period. In 49 of these cases, the charge alleged illegal company
assistance to labor organizations within the meaning of Section 8
(1) of the National Labor Relations Act. Fifty-two of these cases,
including, of course, some in which allegedly company-dominated
unions were also present, concerned discharges which were asserted
to be discriminatory under Section 8 (3) of the National Labor Rela-
tions Act. And, in 13 cases it was charged that the employer had
unlawfully refused to bargain collectively with a majority union,
giving as his reason an agreement with an allegedly company-dominated
or minority union.

The 1945 Limitation

The 1944 limitation expired by its terms on June 30, 1944. On
July 1, 1944, however, a new limitation went into operation. This
limitation reads as follows: 2

‘No part of the funds appropriated in this title shall be used in any way in con-
nection with a complaint case arising over an agreement, or a renewal thereof,
between management and labor which has been in existence for three months or
longer without ccmplaint being filed by an employee or employees of such plant:
Provided, That, hereafter, notice of such agreement, or renewal thereof shall have
been posted in the plant affected for said period of three months, said notice con-
taining information as to the location at an accessible place of such agreement
where said agreement shall be open for inspection by any interested person: Pro-
vided further, That these limitations shall not apply to agreements with labor -
organizations formed in violation of section 158, paragraph 2, title 29, United
States Code [Sec. 8 (2) of the N. L. R. A.]

_ While in general the 1945 limitation reads like the 1944 limitation,
it differs from the old amendment in three important respects: (1)
Whereas the previous limitation applied to company-dominated union
cases, the present limitation leaves the Board free to proceed in all
such cases; (2) under the 1945 amendment, in contrast to the 1944
hrmta@on, the renewal of an agreement, even though by virtue of the
operation of an automatic renewal clause, starts anew the running of
the 3-month period during which a charge attacking the agreement
may be filed; and (3) while under the old amendment a charge filed
by any individual or labor organization would suffice, a charge will not

1 B-35803, dated July 29, 1043. B-37051, dated October 21, 1943. B—40648, dated April 20, 1944.

? The old limitation read as follows:

““No part of the funds appropriated in this title shall be used in any way in connection with a complaint
case arising over an agreement between management and labor which has been in existence for three months
or longer without complaint being filed. Provided, That hereafter, notice of such agreement shall have
been posted in the plant affected for said period of three months, said notice containing information as to

the location at an accessible place of such agreement where said agreement shall be open for inspection by
any interested persons.”
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prevent the operation of the present limitation unless it is filed by
“an employee or employees’’ of the plant covered by the agreement in
question.

It may be seen that the first two changes minimize to some extent
the effect of limitation upon the Board’s operations. Since many of
the cases in which the Board was precluded from proceeding last year
involved allegedly company-dominated unions, the elimination of these
cases from the coverage of the limitation will permit the Board, un-
hampered by financial restrictions, to bring the remedial processes of
the Act to bear upon all company-dominated unions, the maintenance
of which hds long been recognized as ‘“a ready and effective means of
obstructing self-organization of employees and their choice of their
own representatives for the purpose of collective bargaining.”?

The modification relating to renewal agreements, while not as far
reaching, also represents a relaxation of the previous limitation. It
has the effect of presenting to employees an opportunity to attack the
validity of agreements which have been automatically renewed from
year to year, provided that the charge is filed within 3 months after
the renewal date. Under the old limitation, as construed by the
Comptroller General, a number of cases arose in which the Board was
prohibited from proceeding because of the fact that, while the Board
had on hand -a charge filed within 3 months after the renewal date, it
had no charge filed within 3 months after the date of the original
agreement. And the latter was the controlling date under the 1944
limitation.* , .

In contrast to the two changes discussed above, the requirement
that a charge must be filed ‘“by any.employee or employees” is restric-
tive language. It pneans that the normal practice under the Natienal
Labor Relations Act of filing charges through labor organizations,
acting as representatives of employees, will no longer serve to stop
the operation of the limitation. Moreover, it means that some cases
in which the Board could otherwise proceed, or even had already
issued a complaint, may now have to be dismissed because the charge
was not filed by the proper party. And, this would appear to be true
‘even if for purposes of the 1944 limitation, under which it may have
been filed, the charge was filed in timely fashion and was otherwise
adequate at that time to prevent the operation of the amendment:

Although the present limitation is somewhat narrower in scope than
the 1945 amendment, it will nevertheless afford a cloak for a variety
of unlawful conduct which would otherwise be subject to the remedial
processes of the Act. For example, it will hamper the Board in seeking
to protect employees discharged pursuant to closed-shop contracts
even though such contracts are illegal; and it will afford a measure of
protection from the provisions of the Act for employers and labor
organizations who enter into collusive closed-shop contracts with
unions who do not represent a majority of the employees covered by
such contracts. It is, of course, too early in the day to evaluate the
full impact of the present Amendment upon the administration of the .
National Labor Relations Act. As of October 13, 1944, howeveér,
questions had been raised under the limitation as to the right of the
Board to proceed in no less than 47 cases. Moreover, eight of these
cases have already been closed, either by dismissal or withdrawal,
because of the amendment.

3See N. L. R. B. v. Pennsylvania Greyhound Lines, 303 U. S. 261, at 266.
4 See decision of Comptroller General, B-40648, dated April 20, 1944.



PROCEDURES IN CASE HANDLING

UNDER the National Labor Relations Act the Board’s powers are
limited to the investigation and certification of facts relating to the
representation of employees, and to the adjudication of controversies
involving employers charged with the commission of unfair labor
practices. The Act provides for no penalties, no fines, and no jail
sentences, except for intentidnal interference with an agent of the
Board in the performance of his official duties. In administering the
statute, since 1935, the Board has handled more than 67,000 cases,
involving several million employees. The resultant experience has
shaped a set of procedures which are both in accord with the require-
ments of law and, at the same time, are administered to effectuate the
policies of the law with speed and insight as to the specific situation
to be handled. These procedures are reviewed below; the following
discussion is not designed to duplicate the provisions of the Board’s
Rules and Regulations, but rather to supplement them briefly by
showing how the Board operates not only in 1ts formal proceedings but
also in the handling of cases in the informal stages.

Basically, the procedural steps followed by the Board are set forth
by statute and have not undergone any change. For example, an
employer charged with unfair labor practices is given full opportunity
to present his side of the case in an open hearing and with court review
of all questions of constitutional rights, of the interpretation of the law
by the Board, of the fairness of the Board’s procedure, and of the
substantiality of the evidence supporting the Board’s factual findings.
The basic structure of the procedures adhered to by the Board today
is the same as that which was given full approval by the United States
Supreme Court in the first of the five opinions which upheld the
constitutionality of the Act. There the Court said:

These provisions, as we construe them, do not offend against the constitutional
requirements governing the creation and action of administrative bodies * * *,
The Act establishes standards to which the Board must conform. There must be
complaint, notice and hearing. The Board must receive evidence and make
findings. The findings as to the facts are to be conclusive, but only if supported
by evidence. The order of the Board is subject to review by the designated court,
and only when sustained by the court may the order be enforced. Upon that
review all questions of the jurisdiction of the Board and the regularity of its
proceedings, all questions of constitutional right or statutory authority are open to
examination by the court. We construe the procedural provisions as affording
adequate opportunity to secure judicial protection against arbitrary action in
accordance. with the well-settled rules applicable to administrative agencies set
up by Congress to aid in the enforcement of valid legislation.:

Operating as it does in a field of dynamic relationships, the Board
faces a constant challenge to maintain its procedures apace with the
demands placed upon it. Consequently, the Board has devised and
augmented certain administrative® and informal procedures which are

! N. L. R. B.v. Jones & Laughlin Steel Corp., 301 U. S. 1.
1 See Eighth Annual Report, pp. 12-14.
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designed to facilitate the resolution of questions as to union majority
status and the prevention and remedy of unfair labor practices. For
example, the Board’s administrative procedures, in effect, operate as a
sifting process: securing the withdrawal and dismissal of cases without
merit before the initiation of formal proceedings, and the adjustment
of those cases with merit by the parties and in accord with the policies
of the Act. Thus, of 34,879 charges of unfair labor practices filed with
the Board since 1935, only 2,462, or 7 percent, have gone as far as
formal Board decision.

Furthermore, the Board encourages resort to its so-called ‘‘consent”
arrangements. Under these procedures the parties themselves agree
on the manner of disposition of cases, fully meeting the requirements
of the law, and utilize the Board’s personnel and machinery to do
so. -Thus, of the 31,222 petitions for ihvestigation and certification
of representatives handled by the Board since its inception, 16,592, or
53 -percent, were based on the full agreement of all parties, thereb
dispensing with any formal hearings and determinations by the Board.

The Board endorses and stresses the use of such informal procedures
for the achievement of results consistent with national policy. They
save parties and the Government the expense of formal hearings.
They lead to the speedy resolution of questions of employee repre-
sentation which impede or obstruct the course of collective bargaining.
They hasten the removal and correction of practices which are con-
trary to law. Above all, the Board’s experience has been that col-
lective bargaining relations between employer and employees in a
particular plant are more likely to develop if-the charges of unfair
labor practices are disposed of in an informal manner freely accepted
by them, without recourse to formal procedures.? The use of such
informal procedures has been characterized as ‘“the life-blood of the
administrative process.”” * _ :

REPRESENTATION CASES

Initiation of Representation Cu;e

The investigation of the question as to whether a union represents
a majority of an appropriate grouping of employees is initiated by the
filing of a petition by any person or labor organization acting on
behalf of employees, or by an employer when two or more labor
organizations claim to represent the same group of employees. The
petition, which must be notarized, is filed with the Regional Director
for the area in which the proposed bargaining unit exists.® The
petition states, in substance, that the employer has refused to recog-
nize the union as the exclusive collective bargaining agency for the
employees which the union claims it represents and that such refusal
raises a question concerning representation which affects commerce
within the meaning of the Act. The blank petition form, which is
supplied by the Regional Director upon request, provides for a de-
scription of the alleged appropriate bargaining unit, the approximate
number of employees involved, the number of employees who have
designated the petitioner as their bargaining agent, and the names of
3 See pp. 68-70 for statistical data comparing the extent of collective bargaining after informal adjustment
and formal disposition of unfair labor practice cases. N
« Final Report of the Attorney General’s Committee on Administrative Procedure, Senate doc. No. 8
(77th Cong., 1st session, 1941) p. 35

! See Appendix, pp. 95-68, for a li'sting of the locations, territorles, and directing personnel of the Board’s
Regional Offices.
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other labor organizations which also claim to represent the same

employees.
Investigation

Upon receipt of the petition in the Regional Office, it is filed, dock-
eted, and assigned to a member of its staff, a Field Examiner, for in-
vestigation. The Field Examiner conducts an investigation to ascer-
tain (1) whether the company’s operations affect commerce within
the meaning of the Act, (2) the appropriateness of the unit of employ-
ees for the purposes of collective bargaining, and (3) whether a ques-
tion of representation exists. The evidence of representation sub-
mitted by the petitioning labor organization, usually in the form of
cards signed by individual employees authorizing representation by
the union, is checked to determine the number or proportion of em-
ployees who desire to be represented by that labor organization. The
examiner attempts to ascertain from the petitioner, the employer, and
any other labor organization which may be involved, whether or not
the grouping or unit of employees described in the petition constitutes
an appropriate bargaining unit.

The petitioner may, on its own initiative, request the withdrawal of
the petition if the above investigation clearly discloses that no ques-
tion of representation exists because, among other possible reasons,
the unit sought is clearly not appropriate, or the petitioning union’s
showing of representation among the employees is insufficient to
warrant an election, or a written contract held by another labor
organization precludes further proceeding. For the same or similar
reasons, the Regional Director may request the petitioner to withdraw
its petition. If the petitioner refuses to withdraw, the Regional
Director may then dismiss the petition. The petitioner may appeal
from the Regional Director’s dismissal by filing such request with the
Board in Washington.

Adjustment Before Formal Action

The Board has devised, and makes available to the parties, several
types of procedures through which representation disputes can be
resolved without recourse to formal proceedings. These informal
arrangements are commonly known as consent cross-check, consent
election, stipulated cross-check, and stipulated election.

Consent Cross-Check

In the procedure providing for a consent cross-check, the parties
agree that the Field Examiner or Regional Director may determine
whether or not the union represents a majority by checking the
number of signed union cards against the names on the pay roll
furnished by the employer. Also, the parties agree with respect to
the description of the unit of employees involved and the pay-roll

_date to be used in determining eligibility for voting. The last step
in the processing of the case occurs when the Field Examiner or
Regional Director reports the resuits of the cross-check to the parties.

Consent Election

The consent election, which is the most frequently used method of
informal adjustment, is similar to the consent cross-check except
for the substitution of election procedure for comparison of written
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records. The terms of the agreement providing for consent election
are set forth in a form that has long been standardized by the Board
for use in the Regional Offices. ‘Under these terms the parties agree
with respect to the appropriate unit, the pay roll to be used as the
basis of eligibility, and the place, date, and hours of election. A Field
Examiner arranges the details incident to the mechanics and conduct
of the election. For example, he usually arranges preelection con-
ferences in which the parties check the list of voters and attempt to
resolve any questions of eligibility. Also, prior to the date of election,
official notices of election are posted conspicuously in the plant.
These notices reproduce a sample ballot and outline such election
details as location of polls, time of voting, and eligibility rules.

The actual polling is always conducted and supervised by Board
agents. They may have an equal number of representatives of each
party to assist them and to observe the election process. As to the
mechanics of the election, a ballot is given to each eligible voter by
the Board’s agent in the presence of the authorized observers who
check the eligibility list and guard the ballot box. The ballots are
,marked in the secrecy of a voting booth. The authorized observers
'have the privilege of challenging for reasonable cause employees who
apply for ballots.

Customarily the Board agents, in the presence and with the assist-
ance of the authorized observers count and tabulate the ballots
immediately after the closing of the polls. A complete tally of the
ballots is served upon the parties upon the conclusion of the counting.

If challenged ballots are sufficient in number to affect the results
of the count, the Regional Director conducts an investigation which
may involve the holding of a hearing. Thereafter, he rules on the
challenges. If objections to the conduct of the election are filed
within 5 days of the issuance of the tally, the Regional Director
likewise conducts an investigation and rules upon their validity. If,
after investigation, the objections are found to have merit, the Regional
Director may void the election results and conduct a new eclection.

The agreement for a consent election provides that the rulihgs of the
Regional Director on all questions relating to the election (e. g.,
eligibility and the validity of challenges and objectiors) are final and
binding. Also, the agreement provides automatically for the conduct
of a run-off electlon, in accord with the provisions of the Board’s
Rules and Regulations, if two or more labor organizations appear
on the ballot and no one choice receives a majority of the valid votes

cast.
Stipulated Cross-Check

The stipulated cross-check differs from the consent cross-check
only in that the parties agree that the Board in Washington shall
finally dispose of the case either by a formal certification in the
event a union wins, or by a formal dismissal if no union is successful.

Stipulated Election °

Likewise, the stipulated election provides that the agreed-upon
election shall be the basis of a formal decision by the Board instead of
an informal report by the Regional Director. By the same token, the
stipulated election procedure designates the Board, rather than the
Regional Director, to make ﬁnal determination of questions raised
concerning the election.
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Of the 31,222 representation cases handled in the first 9 fiscal years
of the Board’s operation, 21,912 or 70.2 percent, were closed in the
above informal stages. Approximately 13,870 were adjusted by
procedures agreed upon by the parties: 2,493, or 8 percent, by consent
cross-check; 10,546, or 33.8 percent, by consent election; and 831, or
2.7 percent, by stipulated cross-check and election. The rest, 8,042,
or 25.7 percent, were either withdrawn or dismissed without formal

_action.
Formal Procedures

If, as a result of the investigation, it appears to the Regional
Director that a question concerning representation exists and efforts
to arrange an informal sdjustment fail, he institutes formal pro-
ceedings by issuing a Notice of Hearing. This notice, accompanied by
8 copy of the petition, is served upon the petitioning union, the
employer and upon any other labor organizations known to the
Regional Director to be claiming members among the employees
involved.

The hearing, usually open to the public, is held before a Trial
Examiner designated by the Chief Trial Examiner in Washington.
The hearing does not involve a complaint and is essentially part of
an investigation in which the primary interest of the agents of the
Board is to insure that the record contains as full a statement of
the pertinent facts as necessary to determination of the case by the
Board. The parties are afforded full opportunity to present their
respective positions and to produce the significant facts.in support
of their contentions. The parties in most cases stipulate a substantial
part of the relevant facts.

Board Decision

Upon the conclusion of the hearing the record is forwarded to the
Board in Washington. Parties may file briefs with the Board within
7 days after the close of hearing and may also request to be heard
orally by the Board. After review of the entire record the Board
issues its decision, either dismissing the petition (e. g., because,
among other reasons, the unit sought is inappropriate for the purposes
of collective bargaining) or directing that an election be held. In
the latter event the election is conducted under the supervision of
the Regional Director using the consent election procedure described

above.
Post-Election Procedures ¢

Following the election the Regional Director serves the parties
with a tally of the ballots. If no objections to the conduct of the
election are raised, the Regional Director submits a formal report to
the Board. Thereupon, the Board certifies the majority-designated
union or, if no representative has been chosen, dismisses the petition.

Any of the parties within 5 days of receipt of the tally, may file
with the Regional Director objections to the conduct of the election.
The Regional Director investigates these objections—and the follow-
ing procedure likewise applies in cases in which the number of chal-
lenged ballots is sufficient to affect the results of the election—and
submits a report and recommendations to the Board, copies of which

8 The same post-election procedure is followed when the parties enter into an agreement providing for a,
stipulated consent election, ) - . )
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are served upon the parties. Within 5 days of receipt of the report,
any party may file exceptions to such report with the Board in
Washington. If it appears to the Board that the exceptions do
not raise substantial and material issues, the Board renders a decision
based upon the results of the election. If, however, the Board finds
that the exceptions raise material issues, it may act on the basis of
the record already before it or may direct that a hearing on the
objections and exceptions be conducted before a Trial Examiner.
In the light of the record made at the hearing the Board will then
issue its decision, either dismissing the petition or certifying repre-
sentatives or taking such other action as seems necessary.

Within 10 days of the election, if the election results in a lack of
majority for any one choice, any of the contestants entitled to partici-
pate in a run-off election may ask the Regional Director to conduct
such an election. Without further order of the Board, the Regional
Director, in the absence of objections to the original election, will
conduct the run-off, the determination as to which and how many of
the choices appearing on the original ballot are to appear on the run-
off ballot being based upon numerical standards to be applied in sych
cases, as set forth in the Board’s Rules and Regulations.

Of the 31,222 representation cases handled by the end of its ninth
fiscal year, the Board processed 6,844, or 21.9 percent, through the
above formal stages. :

UNFAIR LABOR PRACTICE CASES

Initiation of Unfair Labor Practice Case

The investigation of an alleged violation of the rights of employees
guaranteed by the Act is initiated by the filing of a charge by any
person or labor organization. The charge, which must be 1n writing
and, sworn to, is filed with the Regional Director for the Region in
which the alleged unfair labor practice has occurred or is occurring.
A blank form for making a charge is supplied by the Regional Director
upon request. The charge contains the name and address of the

. employer against whom the charge is made, and a statement of the

facts constituting the alleged unfair labor practices.

Investigation

When the charge is received in the Regional Office it is filed, dock-
eted, and assigned a case number. The Regional Director requests the
person or labor organization filing the charge to submit evidence in
its support. Also, the employer is given immediate and written
notification of the nature of the charge filed. This consists usually
of a verbatim quotation of the allegations in the charge and the name
of the person or labor organization making the charge. The em-
ployer is asked to submit & written statement of his position in respect

“to the allegations.

The case is then assigned to a Field Examiner for inwvestigation,
who interviews representatives of all parties and those persons who
have knowledge as to the charges. After full investigation, the case -
may be disposed of through informal methods such as withdrawal,
dismissal, and settlement; or, the case may necessitate formal methods
of disposition. Some of the informal methods of handling unfair

labor practice cases will be discussed first.
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Withdrawal

If investigation reveals that there has been no violation of the Act
or the evidence is insufficient to substantiate the charge, the Regional
Director recommends withdrawal of the charge by the person or labor
organization which filed the charge. The complainant may also,
on its own initiative, request withdrawal. In either event, the em-
ployer is notified immediately of the withdrawal of the charge.

Dismissal

If the complainant refuses to withdraw the charge as recommended,
the Regional Director may refuse to issue a formal complaint, thereby,
in effect, dismissing the charge. The Regional Director thereupon
informs the parties of his action, and the complainant of his right
of appeal, usually within 10 days, to the Board in Washington. After
a full review of the case, the Board may sustain the dismissal or may
direct the Regional Director to take further action.

Settlement

If the investigation reveals that the charge has merit, effort is made
to secure a settlement agreement which is both acceptable to the
parties and effectuates the policies of the Act. The Regional Director
provides Board-prepared forms for such settlement agreement as well
as printed notices for posting by the émployer. These agreements,
which are subject to the approval of the Regional Director, provide
for the withdrawal of the charge by the complainant at such time as
the employer has complied with the terms of the agreement. Proof
of compliance is obtained by the Regional Director before the case is
closed. Ii the employer fails to perform his obligations under the
informal agreement, the Regional Director may proceed to issue a
formal complaint.

By the end of its ninth fiscal year 34,879 charges of unfair labor
practices were filed with the Board, of which 30,573, or 87.7 percent,
were handled and disposed of by the above informal means. Approx-
imately 10,588, or 30.4 percent, of the charges were withdrawn;
5,330, or 15.3 percent, were dismissed; and 14,375, or 41.2 percent,
resulted in settlement agreements. »

Complaint

If efforts to settle the case are unsuccessful, the Regional Director,
taking formal action for the first time in the proceeding, issues a
complaint and a Notice of Hearing. The complaint, which is served
on all parties, sets forth the facts upon which the Board bases its
jurisdiction and the facts relating to the alleged unfair labor practices.

The company may file an answer to the complaint, within 10 days
of its receipt, setting forth a statement of its defense.

Settlement After Issuance of Complaint

Even though formal proceedings have been started, the parties
have full opportunity, at every stage, to settle the case in compliance
with the law. Thus, after the complaint has been issued and a hear-
ing scheduled or during the course of the hearing, the parties may enter
into a settlement.

616340—45——2
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Under this settlement stipulation, the parties agree to forego the
right of hearing and that the Board may issue an order requiring the
employer to take such affirmative action as will remedy the allega-
tions of unfair labor .practices. Usually, the settlement stipulation
contains the employer’s consent to the Board’s application, for the
entry of a decree by the appropriate Circuit Court of Appeals enforc-
ing the Board’s order. ) '

All settlement stipulations are subject to the approval of the Board
in Washington. In the event the company fails to comply with the
terms of a settlement stipulation, upon which a Board order and court
decree are based, the Board may petition that court to adjudge the
company in contempt. If the company refyses to comply with the
terms of a stipulation settlement providing solely for the entry of a
Board order, the Board may petition the court for enforcement of
its order. - . - : ’

' i Hearing

The hearing is usually open to the public and conducted in the
Region where the charge originated. A Trial Examiner, designated
by the Chief Trial Examiner and sent in from Washington, presides
over the hearing. The Government’s case is conducted by an attor-
ney attached to the Board’s Regional Office, who has the responsibility
of presenting the evidence in support of the complaint. Counsel for
theBoard, all parties to the proceeding, and the Trial Examiner
have ‘the power to call, examine and cross-examine witnessés, and to
introduce evidence into the record. The attendance and testimiony
of witnesses and the production of evidence material to any matter
under investigation may be compelled by subpoena.

Intermediate Report

At the conclusion of the hearing the Trial Examiner prepares an
Intermediate Report making findings of fact and recommendations
as to what action should be taken in the case. The Trial Examiner
may recommend dismissal of the complaint or sustain the complaint,
in. whole or in part, and recommend that the ecmployer take certain
action to remedy the effects of the unfair labor practices. .

The Intermediate Report is filed with the Board in Washington,
and copies are served on each of the parties. The parties may com-
ply with the recommendations of the Trial Examiner, and thus
normally conclude the entire proceeding at this point. Or, the parties
may file exceptions to the Intermediate Report with the Board and
may ‘also request permission to appear and argue orally before the
Board in Washington. -

Board's Decision and Order

If 'any party takes exceptions to the Intermediate Report, or the
Trial Examiner finds a violation of the law and the employer is un-
willing to remedy it, the entire record comes before the Board for
decision. The Board’s Decision and Order may adopt, modify, or
reject the findings and recommendations of the Trial Examiner. The
Decision and Order contains findings of fact and an order either
dismissing the complaint, in whole or in part, or requiring the em-
ployer to cease and desist from its unfair labor practices and to take
affirmative action to effectuate the policies of the Act.
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Compliance with Board’s Decision and Order

Shortly after the Board’s Decision and Order is issued, the Director
of the Regional Office in which the charge was filed, communicates
with the employer for the purpose of obtaning complhance. A Confer-
ences, at which the parties to the proceeding are present, may be
held to arrange the details necessary for compliance with the terms
of the order.

The Regional Director, after investigation, submits to the Board
a report on compliance when compliance is obtained. This report
must meet the approval of the Board before the case may be closed.
However, the Board’s order directing the employer to cease and
desist from engaging in unfair labor practices is a continuing order;
therefore, the closing of a case on compliance is conditioned upon the
continued observance of that order. Subsequent violation of the
order may become the basis of further proceedings.

Court Action

The Decision and Order of the Board is not self-enforceable. If
the employer does not comply with the Board’s order it is necessary for
the Board to petition the appropriate Circuit Court of Appeals for
enforcement. The employer may likewise petition the Circuit
Court to review and set aside the Board’s order. Following the
Circuit Court’s decree, either the Government or the employer may
petition the Supreme Court for review.

Compliance with Court's Decree

When a Board order stands enforced by a court decree, the Board
has the responsibility of obtaining compliance with that decree.
Investigation is made of the company’s efforts to comply. Where the
Board finds failure of the company to live up to the terms of the
court’s decree, the Board may petition the court to hold the company
in contempt of court. The court may order immediate remedial
action and impose sanctions.

Of the 34,879 unfair labor practice cases filed with the Board by
the end of its ninth fiscal year, 3,097, or 8.8 percent, were processed
through one or more of the above formal stages. Approximately
490, or 1.4 percent, were disposed of by settlement after formal com-
plaint and before issuance of Intermediate Report; 170, or 0.5 percent
by compliance with Intermediate Report; 695, or 2.0 percent, by
compliance with Board Decision and Order; and 1,153 unfair labor
practice cases, or 3.3 percent, were closed by compliance with
court, decree.

Approximately 357, or 1 percent, of the wunfair labor practice
cases which went beyond issuance of complaint were dismissed: 49,
or 0.1 percent, by Trial Examiner’'s Intermediate Report; 216, or
0.6 percent, by Board Decision and Order; and 40, or 0.1 percent,
were dismissed by court order.
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CASES FILED DURING 1944 '

THE ninth year of National Labor Relations Board activity
brought to 67,494 the total number of cases filed since the Board -
began its administration of the National Labor Relations Act in
1935. During the past year, 9,176 cases, including both charges of
unfair labor practices and petitions for certification of bargaining
representatives, were filed. Representation cases totaled 6,603, the
largest number filed in any single year of the Board’s history, and for
the third successive year, outnumbered unfair labor practice cases.
This latter type of case numbered 2,573, or 28 percent of all cases
received during the year. Representation cases constituted 72 per-
cent of all cases received, and represented an increase of 7.5 percent
over the number filed in the previous year.

Table 1.—Cases filed during the fiscal years 1936-44, by type

Number of cases Percent of total
Fiscal year I{;Jggir Represen- I{;gg:_r Represen-
All cases f tation : tation
practice cases practice cases
cases cases
67,494 34,879 32, 616 b1.7 48.3
1, 068 865 81.0 19.0
4, 2,895 1,173 71.2 28.8
10,430 6, 8 3,623 65.3 34.7
6, 4, 61. 2, 286 66.9 33.1
6,177 3,934 2,243 63.7 36.3
8, 151 4,817 4,334 52.6 47.4
10,977 4,967 6, 010 45.2 54.8
3, 4 6, 140 35.7 64.3
9,176 2,673 6, 28.0 72.0

Geographical Distribution of New Cases !

While the bulk of the new cases filed with the Board continued to
be concentrated in the Middle Atlantic and East North Central
States, the increasing organization of workers throughout the South
from the eastern seaboard to the Pacific coast was reflected in a rising
flow of new cases, particularly those involving a question of repre-
sentation. Fourteen States from Virginia south and west to Cali-
fornia, registered an increase of 466 in the number of new represen-
tation cases filed in the fiscal year 1944 compared with 1943.

In the State of Texas, alone, 117 more petitions for certification of
bargaining representatives were filed in 1944 than in the preceding
year, an increase of 86 percent. Notable, also, were Tennessee with
a gain of 71 cases or 84.5 percent, and North Carolina with a gain of
49 cases or 102.1 percent. -

1 See table 4 in Appendix, pp. 79-80.
16
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The major industries involved in the new cases filed in the South-
eastern areas were chemicals, textiles, iron and steel, and shipbuilding.
Petroleum, chemicals, and aircraft predominated in the southwest.

A decline in both unfair labor practice and representation cases
occurred in the three Middle Atlantic States of New York, New
Jersey, and Pennsylvania. The industrial States of Illinois and
Michigan experienced a similar lag.

Other variations occurred from last year to thisin scattered States.
Massachusetts experienced a decided shift from unfair labor practice
to representation cases. There was a substantial gain in represen-
tation cases filed in Missouri. Conversely, representation cases were
fewer in the Pacific Northwest during 1944 than in 1943.

Industrial Distribution of New Cases 2

Over half of the cases brought before the Board in 1944 originated
in eight major industries ® engaged in producing war equipment and
essential supplies. Heading the list, as in previous years, was the
iron and steel industry which includes the production of ordnance,
with a total of 1,190 cases or 13 percent of all cases filed during the

ear,

v In each of the 39 major industrial categories,* the number of rep-
resentation cases filed in 1944 exceeded the number of unfair labor
practice cases. Fifteen industries had an unusually high proportion
of representation cases, ranging from 75 to 88 percent of the total
number of cases filed in each industrial group. Heading this group
was petroleum products, with representation cases accounting for
87.8 percent of the total number filed, utilities (heat, light, power,
etc.), 85.7 percent, and chemicals, 83.5 percent. The industries
having the highest proportion of unfair labor practice cases, were
highway freight transportation (45.2 percent) and apparel (43.2
percent).

The overall decline in cases filed during the fiscal year 1944 was,
in large part, accounted for by a decline in cases originating in the
iron and steel, machinery, and shipbuilding industries. In contrast,
several industries showed substantial increases in the number of
cases filed. Some of these industries were aircraft, transportation
?ndd communication, petroleum products, and the manufacture of
ood.

Identity of the Complainant or Petitioner &

Over 80 percent of the cases received in 1944 were filed by unions
affiliated with either the A. F. of L. or the C. I. O. Unions not
affiliated with either of the two above organizations filed 14.8 percent
of the cases, a higher proportion than in preceding years. Each of
the three union groups filed about the same proportion of unfair labor
practice and representation cases.

Employers filed 60 representation petitions during the year, com-
pared with an annual average of 69 for the past 5 years.

2 See table 5 in Appendix, p. 81.
1 Iron ahd steel, machinery, food, aircraft, chemicals, shipbuilding, textiles, and electrical machinery,
R o Skl hssttntion sd i tht prepared '
‘The industrial classification use that pre] by The Technical Committee -
fieation, Division of Statistical Standards, U. 8. Bureauy:)f the Budget. on Industrial Classi
’ See table 1 in Appendix, p. 78.
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Lt o Types of Charges Filed ¢

“Over 68 percent of all the charges of unfair labor practices filed with
the Board during the year alleged discrimination with respect to hire
or tenure of employment under Section 8 (3) of the Act. The propor-
tion of cases containing this allegation has increased steadily for the
past 3 years; in 1943 the allegation appeared in 66.3 percent and in
1942 it appeared in 64.9 percent of the cases filed. There was a cor-
responding decline in the number of charges alleging refusal to bargain
under Section 8 (5) of the Act and in the number of charges alleging
company domination of a union under Section 8 (2) of the Act. The
number of cases alleging solely the general charge of interference,
restraint, and coercion under Section 8 (1) increased proportionately,
from 10.2 percent in 1942 to 12.5 percent in 1943, and 14.7 percent
in 1944. :

CASES CLOSED DURING 1944

- The Board kept pace with the continuing high case load of 1944 by
closing out 9,194 or 77.9 percent of all cases on its docket during the
year. There was variation, however, in the proportion of the two
different types of cases closed, a higher percentage of representation
cases 7 being disposed of than unfair %&bor practice cases; ® 82.4 percent
compared with 69 percent. Even with this greater emphasis on the
disposition of representation cases, the number closed fell short of the
number of new petitions received during the year.

' Since the Board was established in 1935, 1t has been successful in
handling’ the bulk of the cases brought before it. without the use of
formal procedures, i. e., without the necessity for issuance of a com-
plaint, conducting a hearing, the filing of briefs, the issuing of Decisions
and Orders, and - without subsequent litigation in the Courts. In
previous years, the proportion of cases handled informally by the
Board’s Regional Offices was very high. During the past 2 years,
however, there has been a definite trend, particularly noticeable in
the-handling of representation cases, towards the increased use of the
formal procedures provided for in the National Labor Relations Act
and in the Board’s Rules and Regulations.

- The table below traces the gradual shift from informal to formal
methods: which-has in the past year resulted in'33.1 pefcent of the
representation cases being closed only after formal action had been

taken. ‘ . .
Table 2.—Cases closed before and after formal proceedings, 1936—44

fe f o o Al cases Unfair ‘liéggerspractice | Representation cases
_Fiscal year :

. - Before for- | After for- | Before for- | After for- ( Before for- | After for-

) : S mal actjon | mal action | mal action | mal action { mal action | mal action

1 N - .
82.7 17.3 90.5 9.5 S 742 25,8
84.1 15.9 83.5 16.5 " 88.2 11.8
92,7 7.3 04.7 5.3 86.9 13.1
90.9 9.1 06.4 3.6 80.9 19.1
84.2 15.8 00.6 9.4 72.7 27.3
82.9 17.1 83.6 11.4 73.1 26.9
84,7 15.3 90.3 9.7 7.7 22.3
84.2 15.8 91.9 T 8.1 77.6 22.4
77.8 22.2 85.8 |- 14.2 | . 72.4 . 276
72.1 27.9 o 8.7 -16.3 66.9, 33.1

¢ See table 3 in Appendix, p. 79. 7 See table 8 in Appendix, p. 83. ¢ See table 7 in Appendix, p. 82.
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FORMAL ACTIONS TAKEN BY THE BOARD °®

Representation Cases

The increased volume of formal actions in representation cases is
evidenced by:the unusually high number of hearings conducted. In
1944, 1,534 hearings were held in representation cases alone, the high-
est number for any comparable period during the Board’s entire
history, and an increase of 25.7 percent over the year 1943. Not only
was there an absolute increase in the number of hearings held in 1944
over the year before, but the proportion of representation cases going
to hearing also increased.

Similarly, the number of representation decisions issued by the
Board during the past year was higher than in any previous year.
The great majority of the 1,645 decisions directed that an election be
‘held.

Unfair Labor Practice Cases

As the intake of new unfair labor practice charges declined, the
number of complaints issued also fell off. The 279 complaints issued
by the Board in 1944 represented a decrease of 30 percent from the
number issued in 1943. Hearings were held in 219 cases, as compared
with 305 in the preceding year. The Board issued 211 decisions in
unfair labor practice cases. Of this number, 72, or 34.1 percent,
were based on a stipulation entered into by all parties to the proceed-
ing, providing for the entry of a Board order and court decree.

ELECTIONS AND PAY-ROLL CHECKS CONDUCTED TO DETERMINE BARGAIN-
ING REPRESENTATIVES

Number and Extent of Participation

A significant contribution towards harmonious industrial relations
at & time when uninterrupted production was imperative, were the
4,712 elections and pay-roll checks held by the Board to ascertain
in an orderly way who were the chosen bargaining representatives of
over 1,300,000 employees. Throughout the nation, during every
working day of the year, an average of 15 elections and pay-roll
checks were conducted, and an average of 3,416 workers expressed
their choice for or against a union. The unusually high number of
elections and pay-roll checks held in 1944 brought to 19,031 the total
number conducted in 9 years and to 5,220,983 the total number
of votes cast.

The number of elections held in small units accounted for a greater
proportion of the elections held in 1944 than in the previous year.
Less than 50 workers were eligible to vote in 39.9 percent of the elec-
tions held in 1944, compared with a percentage of 33.6 percent in 1943.
Eighty-nine percent of all elections conducted during the past year
involved units of less than 500 workers.

The intense interest of employees in these elections was manifested
in the high proportion of workers who went to the polls to cast a ballot.
The total valid vote amounted to 81.1 percent of the total number of
workers eligible to vote, a far greater percentage of participation than
is common 1n political elections.

? See table 10 in Appendix, p. 84.
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Predominance of One-Union Elections

As in previous years, the number of elections in which 1 union
appeared on the ballot accounted for the great majority of all elec-
tions held. Only 1 union was involved in 3,645 or 77.3 percent of
the 4,712 elections and pay-roll checks conducted. Two-union elec-
tions, numbering 1,017, amounted to 21.6 percent of the total. In
only 50 elections, or'1.1 percent, did 3 or more unions participate.
- Workers participated just as actively in those elections where only
on® union was involved as in those in which more than one union was
competing for bargaining rights. In all of the single union elections
81.5 percent of the eligible employees cast valid ballots. 1

On the average, fewer workers were involved in the 1-union elec-
" tions than in the 2 or more union elections. One-union elections
averaged 200 eligible voters in each election; 2-union elections aver-
aged over 500 eligibles and 3-union elections averaged about 1,200
eligibles.

Table.3.—Elections and pay-roll checks conducted in 1944, by the number of
unions participating

Electioncsh ggs pay-roll Eligible voters

Number of unions participating P ¢
Percent of Percent of | - ereen
Number Number casting
to total valid votes
3,645 77.3 738, 304 55.9 8L.5
1,017 21.6 524,033 39.6 80.6
50 1.1 59, 888 45 81.3

Types of Elections

"The elections and pay-roll checks conducted by the Board followed
three different types of procedures, referred to as consent, stipulated,
and ordered, as described in the preceding chapter. The parties to
representation cases elected to use the consent procedure in 2,902 or
61.6 percent of the total number of elections and pay-roll checks held
in 1944. Ordered elections constituted the next largest group, account-

Table 4.—Types of elections and pay-roll checks conducted

Elections and pay-roll : s -
checks Eligible voters Valid votes
Type of ellleclt]lm}: or
pay-roll chec!
Percent of Percent of Percent of

Number total Number total Number total
CTotal ... 4,712 100.0 | 1,322,225 100.0 | 1,072,504 " 100.0
Comnsent. ..o oeere . 2, 902 61.8 529, 228 40.0 431, 050 40.2
Eleetions. .___._._..____._ 2,434 51.7 490, 537 37.1 404, 719 37.7
Pay-roll checks......._._. 468 9.9 38, 691 2.9 26, 331 2.5
Stipulated - oo 301 6.4 85, 907 6.5 70, 592 6.6
Elections 268 5.7 82,512 6.2 68,358 6.4
Pay-roll checks. _ 33 .7 3,395 .3 2, 234 .2
Ordered electlons...._.._._.__ 1, 509 32.0 707, 090 53.5 570,952 53.2
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ing for 1,509 or 32 percent of the total number of elections held. The
stipulated election procedure was used less frequently than the other
types of procedures. During the past year 301 elections and pay-roll
checks or only 6.4 percent of the total were conducted under this
procedure.

- Although, in 1944, the number of informal consent elections exceeded
the two other types of elections combined, the proportion of consent
elections has been steadily declining while the proportion of ordered
elections has increased. For example, in 1942, consent elections
constituted 72.4 percent of the totaf); in 1943, 66.3 percent; and in
1944, 61.6 percent. the same years, ordered elections comprised
21.3 percent, 28 percent, and 32 percent of the total elections held.
Stipulated elections maintained about the same proportion from year
to year.

While over 60 percent of the elections and pay-roll checks were
handled by the informal consent procedure, this type of election
accounted for only 40.2 percent of the total number of valid votes cast.
Ordered elections which were fewer in number, accounted for 53.2
percent of the vote, while stipulated elections accounted for 6.6 percent.

Predomirant Industries in Which Elections Were Conducted 1

More than half of the elections and pay-roll checks conducted in
1944 were held in only 7 different industrial groups. The votes
were even more highly concentrated, over 50 percent being cast in
4 industries. In terms of the number of elections, the iron and steel
industry predominated with a total of 678 or 14.4 percent of all elec-
tions held. However, in terms of the number of voters, the aircraft
industry led with 237,005 valid votes, or 22.1 percent of the total
number. During the war pericd the number of employees voting in
elections in the aircraft industry has climbed rapidly from 59,096 in
1942 to 157,973 in 1943 and 237,005 in 1944. The other industries
leading in the number of elections held were electrical and nonelectrical
machinery, chemical products, food, and shipbuilding. Altogether,
the manufacturing industries accounted for 80.9 percent of all elec-
tions held and 89.5 percent of the total valid vote. The predominant
nonmanufacturing industry was the public utility group engaged in
the production and distribution of heat, light, power, water, and
sanitary services with 162 elections and pay-roll checks and over
25,000 votes.

Results of Elections in the Different Industries

In several industries, affiliates of the C. I. O. won over 50 percent
of the elections and pay-roll checks conducted. These industries in-
cluded tobacco, furniture, rubber, leather, iron and steel, electrical
machinery, automotive equipment, and metal mining. Affiliates of
the A. F. of L. won over 50 percent of the elections in the paper, high-
way passenger and highway freight industries. Compared with the
previous year, unaffiliated unions * showed a gain in several industries
in the proportion of elections won. The highest percentage of elec-
tions won by unaffiliated unions in any industry was 55.3 percent in
coal mining. Communications was next with 40 percent of the
elections being won by unaffiliated unions. Other industries in which

1 See table 13 in Appendix, pp. 83-89.
1t Includes all unions not affiiated with either the A. F. of L. or the C. L O.
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unaffiliated unions showed substantial success, winning from 20 to 30
percent of the elections in the industry, were paper, chemicals, con-
struction, and public utilities. Relatively high proportions (from 20
to 30 percent) of elections resulted in no union being selected in tex-.
tiles, apparel, coal mining, petroleum, nonmetallic mining, wholesale
and retail trade, transportation, and the service trades. .

Extent of Union Success in Elections

Unions were successful ini 3,983 or 84.5 percent of all elections and
pay-roll checks conducted in 1944; a total of 828,583 or 77.2 percent
of the valid votes were cast for a union. The percentage of elections
lost by unions as well as the percentage of votes cast against unions
was higher in the single-union elections than in the 2- and 3- union
elections. Where the choice was between 2 or more unions, only 5.1
percent of tha elections resulted in no union being selected, and only
7.4 percent of the votes were cast against unions. "Where the choice
was for or against a single union, 18.5 percent of the elections were
lost, and 34.8 percent of the votes were cast against the union.

The union originally filing the petition for investigation and certifi-
cation of representatives won over 75 percent of the elections and
pay-roll checks conducted, and received 56.7 percent of the total valid
vote.”? The different union groups had about the same degree of
success in the elections for which they petitioned.

Compared with the previous year the proportion of votes cast for

the petitioning union declined from 63.8 percent in 1943 to 56.7 per-
centin 1944. = -

Success of Different Union Groups 13

Affiliates of the C. I. O. participated in 2,594 or 55 percent of all
elections and pay-roll checks conducted during the year. American
Federation of Labor unions participated in 2,197 elections, or 46.6
percent of the total number. Other unions, not affiliated with either
of the above organizations, took part in 969 elections, or 20.6 percent
of the total. :

.Table 5.—Results of elections and pay-roll checks conducted duringl1944, by
) union affiliation

Elections in which union " Election won by Valid votes cast
participated union for union

Union affiliation Percent of tﬁ%ﬁ?e?&gé'
Number of | Number of elections in elections

Number | eligible | valid votes| Number | In which | Number |7 "y

voters cast union par- unlon par-

ticipated ticipated
AP of Lo 2,197 535, 157 427, 557 1, 500 " 68.3 199, 989 46.8
C.1o.. 2,504 | 061,301 | 780,138 1,89 72.9 [ 445,528 5.5

Unaffliated .. 99 | 440318 | 351,402 503 6.2 183086 52,

Unions affiliated with the C. I. O. had the greatest degree of success,
as is shown by the proportion of elections which they won and the
percentage of votes cast for them. They won 72.9 percent of the elec-
tions in which they participated, compared with 68.3 percent for
American Federation of Labor unions and 61.2 percent for unaffiliated
unions. : , :

12 See table 12in Appéndix, PD. 86-87. 13 See table 11 in Appendix, p. 85,

¢
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" THE NATIONAL LABOR RELATIONS ACT IN PRACTICE:
’ REPRESENTATION CASES '

DURING the fiscal year ending June 30, 1944, the Board decided
a greater number of contested representation cases than in any prior
year, a tendency indicating the increasing importance of such cases
and the practice of employers and labor organizations to resort to the
processes of the Board to determine the collective bargaining repre-
sentatives of employees. In contra-distinction to complaint cases,
which are initiated by the filing of a charge alleging that an employer
has engaged in unfair labor practices, representation cases are insti-
tuted by the filing of a petition requesting that the Board designate
the appropriate bargaining unit and the exclusive representative of the
employees in that unit. If it appears to the Board that there is a
dispute or question as to whether any union represents a majority
of an appropriate grouping of employees, an issue is raised for the
Board’s determination which is commonly called a ‘‘question con-
cerning representation.”” The Board then proceeds in accordance
with Section 9 of the Act! to ascertain the appropriate unit and to
determine whether any union represents a majority in that unit.
If a union is found to represent a majority, the Board eertifies that
union as the exclusive bargaining agent of all the employees within
the unit.

THE QUESTION CONCERNING REPRESENTATION

An employer’s refusal to accede to a union’s demand for recognition
as the exclusive bargaining representative of his employees gives rise
to a question concerning representation. His refusal to accord such
recognition sometimes results from a doubt regarding the appropriate-
ness of the unit sought by the union or its majority status. In some
instances he desires that the Board formally determine whether a
question concerning representation exists and also fix the appropriate
unit. On occasion an employer declines to recognize a union because
rival claims to representation have been made upon him. A failure
to demand recognition prior to the hearing which is held in repre-
sentation cases is not fatal to the petitioning union if it appears at
the hearing that the employer, in fact, refuses to recognize the union
as the representative of the employees concerned.?

Before processing a petition filed by a labor organization the Board
customarily requires a petitioner to submit proof in the form of
membership or authorization cards, or some other documentary
evidence, that it represents a substantial number of employees. This
requirement is imposed for the purpose of avoiding the dissipation of

1 Section 9 of the Act provides that the representative selected for the purposes of collective bargaining
bY a majority of the employees in a unit appropriate for such purposes, is the exclusive representative of
all the employees in such unit. The Act also requires the Board to decide in each case whether the appro-

priate unit is ‘““the employer unit, craft unit, plant unit, or subdivision thereof.”
3 Matter of Houston Blow Pipe and Sheet Metal Works, 53 N. L. R, B. 184.

23
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time and effort by ascertaining in advance whether there is a likeli-
hood that the union will be selected by the employees. It has been
made quite clear by the Board that the report of its agent embodying
the results of his investigation of the proof of substantial representa- -
tion is not subject to direct or collateral attack at the hearing, since
the requirement is but an administrative expedient adopted to enable
the Board to determine for itself whether or not further proceedings
are warranted.? If the employer is operating under an existing closed-
shop or similar type of contract the Board considers as substantial a
smaller showing by the petitioner than it otherwise requires.* Like-
wise, where a petitioning union was the charging party in a prior com-
plaint case in which the Board found that the employer had engaged
in unfair labor practices and such practices remain unremedied at the
time of the hearing in the representation case, a smaller showing than
1s usually required will be accepted by the Board as substantial.?

While the Board is somewhat disinclined to proceed to a determi-
nation of-a bargaining representative in the face of a jurisdictional
dispute between two or more unions affiliated with the same parent
organization, it does so where a union not involved in that dispute
is a party to the representation case,® or where the disputants have
failed to submit to their parent organization for settlement a contro-
versy of long standing.” Recently, the Board, without comment,
denied a motion to dismiss a petition made by a union on the ground
that it was involved in a jurisdictional dispute with a sister union
which was the only other labor organization in the case.?

In the last Annual Report the Board treated the issues raised
in several cases as a result of rapidly expanding employment occasioned
by the wartime economy.? . The Board, in the Aluminum Company
case, 52 N. L. R. B. 1040, announced the policy that it would proceed
to determine the appropriate unit and ascertain the exclusive repre-
sentative even though less than half of the anticipated full comple-
ment of employees were then engaged. It held, however, that a new
petition would be entertained within less than the usual 1-year period
following any certification, but after 6 months, if it*were then shown
that the appropriate unit had expanded to more than twice the num-
ber of employees eligible to vote in the directed election. Undoubt-
edly when reconversion begins and employers now engaged in pro-
ducing war material with large staffs ofp employees return to normal
peacetime operations with reduced personnel, difficult problems will
arise in the representation field. Thus far the Board has not had
occasion to decide any cases directly presenting such issues, although
a contracting unit was involved in the M. P. Moller, Inc., case, 56
N. L. R. B. 16, decided comparatively recently. There a corporation
engaged in peacetime in manufacturing organs had converted its
plant to the manufacture of airplane parts, having increased its com-
plement of employees from approximately 150 to more than 1,000.

3 See Maiter of Buffalo Arms Corporation, 57 N. L. R. B. 1560.
4 Matler of Gibbs Gag Engine Company, 556 N. L. R. B. 492, .

5 Matter of Humble Qil & Refining Con;g:anytb.'s N. L. R. B. 118. o i
¢ Matter of Buffalo Tank Corporation, 56 N. L. R. B. 829; Matter of The Glenn L. Martin-Nebraska Com
P atter. 6f1§.RI':.%i;12:¢;ur Co., Jne., 55 N. L, R. B. 767 (ptition filed by employer). See p. 44 of the Eighth
Annusl Report for other jurisdictional dispute cases where the Board proceeds to a determination of repre-
se?'fltzlz;g:'of Sherman White Company, 58 N. L. R. B., No. 193. See also Matler of Moraine Products Div.,

General Moters Corp., 58 N. L. R. B, 1887 (petition fited by employer).
9 See Eighth Annual Report, pp. 44 and 45.
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At the time of the hearing most of its war contracts had been can-
celed and it appeared likely that it would reconvert its plant to the
manufacture of organs, thus necessitating a reduction of its staff
which had dwindled to 590 employees, between 125 and 150.
An intervening union urged that the Board withhold the direction of
an election to determine a bargaining representative until the possi-
bility of reconversion had materialized or had been eliminated. The
Board found that the employer’s plans were indefinite, and in directing
an election observed:

When it is demonstrated that the [employer’s] personnel has been cut to its
pre-war size by reconversion from war to peacetime production, and that this,
together with other appropriate circumstances, warrants a redetermination of
representatives or of the appropriate bargaining unit, a new petition for the in-
vestigation and certification of a collective bargaining representative may be filed
with the Board.

THE EFFECT OF EXISTING CONTRACTS OR PRIOR DETERMINATIONS

Section 1 of .the Act, entitled “Findings and Policy,” contains
two concepts—the encouragement of collective bargaining and the
full freedom of employees to select representatives of their own choos-
ing. Frequently, a contract entered into between an employer and a
union or a prior determination of a bargaining agent is raised as a bar
to a representation case on the premise that the representative status
of the contracting or certified union should remain undisturbed.
When this occurs the two concepts embodied in Section 1 may be
thrown into conflict; the stability and continuation of the collective
bargaining relationship may conflict with the freedom of employees
to select and change their representatives. In such situations the
Board weighs the clashing interests in the balance and decides, in
accordance with the doctrines developed in a long line of cases, whether
to dismiss the petition or to proceed to a current determination of a
representative.

Where substantially less than a year has elapsed since a prior
determination or the execution of a contract, the Board generally will
dismiss the petition.’® During the term of the contract, provided
it is for a reasonable period, the Board will not entertain a petition.!
Although a contract term of 1 year is ordinarily recognized as reason-
able, where the evidence establishes that it is the custom in the em-
ployer’s industry to enter into contracts of longer duration, a con-
tract for the customary period will preclude a present determination
of a representative.’? An agreement renewed for a further term by
the operation of an automatic renewal clause is given the same effect
as an agreement newly made.!®

The Board proceeds to a determination of representatives in the
typical situation where a petitioning union has apprised the employer
of its rival claim to representation before the operative date of the
automatic renewal clause contained in an existing agreement or the
mumi’num Company of America, Newark Works, 57 N. L. R. B. 913 (involving a prior
determination); Maiter of Bohn Aluminum and Brass Corporation, eic., 57 N. L. R. B. 1684 (involving
a prior determination); see Eighth Annual Report, p. 46, with respect to contracts.

Il Ses Eighth Annual Report, p. 46.

12 See Matter of Chicago Curled Hair Co., et al., 56 N. L. R.B. 1674.

18 Matter of Maroel-Schebler Division, Borg-Warner Corporation, 56 N. L. R. B. 105; Malter of New York
Central Iron Works, 56 N. L. R. B. 812 (stating, inter alig, that “‘where evidence is adduced to indicate that

4-months’ notice clauses are not customarily included in contracts in the industry in question {the Board]
will hold that the absence of such custom limits the authority of the contracting union’’).
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effective date of a newly executed contract.* A contract containing
an automatic renewal clause is not a bar where one of the contracting
parties has forestalled the operation of the clause by giving the
requisite timely notice.!’ In addition to the contracting parties,
the employees themselves can stay the operation of an automatic
renewal clause and thereby terminate the contract by evincing, prior
to the effective date of the clause, an intent to choose a new bargain-
ing representative.’® In Matter of Dossin’s Food Products, 56
N. L. R. B. 739, in July 1943, during the term of a closed-shop con-
tract having an automatic renewal clause, a meeting was held, attended
by a majority of the employees as well as representatives of the con-
tracting union. At the meeting it was voted unanimously to with-
draw from the contracting union and to affiliate with the petitioning
union. The employer later received knowledge of this shift in alle-
giance. Thereafter, on January 28, 1944, prior to the operative date
of the automatic renewal clause, two employees brought to the em-
ployer’s office petitions, bearing signatures of less than a majority of
the employees, requesting it to terminate the contract and to cease
deducting from wages monthly dues payable to the contracting
union. Accompanying the petitions was a letter which the two
employees requested the employer to send to the contracting union in
order to terminate the contract. At the time the. petitions and the
letter were presented the employer was informed by these employees
that the petitions were attributable to affiliation with the petitioning
union. It was not until after the effective date of the renewal clause
that the petitioning union apprised the employer of its claim to repre-
sentation and initiated the representation case. Upon this state of
facts a majority of the Board, Mr. Reilly dissenting, refused to find
that the contract precluded a current determination of & representa-
tive, stating: : .

We believe the inference to be drawn from the foregoing events to be plain:
that the [employer] was apprised by knowledge of the vote taken in July 1943,
and by the petitions, the letter, and the statements made by the employee dele-
gates who presented them on january 28, 1944, that a claimed majority of its
employees desired to terminate the [contracting union’s} representative status and
to designate the [petitioning union] as their bargaining-agent. Had a claim to
majority representation been made by the [petitioning union] on January 28,
supported by a representation showing of considerably less than a majority, such
a claim, particularly in view of the closed-shop provision of the contraet, clearly
would have been sufficient to render the renewal clause of the contract ineffective
as a bar. We perceive no reason for reaching a different result where a claimed
majority of the employees on their own behalf place the employer on notice
prior to the renewal date, of their desire to discharge the contracting union and
select a new representative, where that representative promptly thereafter init-
iates proceedings before the Board.l? — .

. An agreement is not deemed to preclude an election if it is not
reduced to writing and signed by the employer and the contracting

1 Matter of Craddock-Terry Shoe Corp., 55 N. L. R. B. 1408 (contract containing automatic renewal clause);
Matter of Kimberly-Clark Corporation, 55 N. L. R: B. 521 (claim to regresentation made after execution, but
before effective date of contract). If after a claim to representation has been made s petition is dismissed,
the claim cannot be relied upon to prevent a contract from barring a determination of a representative in
‘s new case instituted by the filling of a second' petition. Matter of Dolese & Shepard Company, et al., 57
N. L. R. B. 1598. The filing of a petition prior to the effective date of an automatic renewsal clause in a
%onltfa(l:%t i]s3 Slllggient to render the contract inoperative as a bar. Maiter of Portland Lumber Mills, 56

18 Matter of American Woolen Company (Webster Mills), 57 N. L. R. B. 647; Matter of Purepac Cor-
poration, et al., 55 N. L. R. B. 1386. . : s '

18 Matter of The Van Iderstine Company, 55 N. L. R. B. 1339. . ..

17 Pointing out in his dissenting opinion that the petitions were signed by a minority of the employees,
Mr. Reilly took the view that
* * * evidence of dissatisfaction with a contracting union, unless a majority of the employees serve
notice upon an employer that they no longer desire their gresent bargaining representative to continue,
has never been deemed a revocation of the authority of the bargaining agent.
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union,'® accords recognition to the contracting union as the representa-
tive of its members only,' does not provide for substantive terms con-
cerning conditions of employment,® or covers an inappropriate unit.?
Similarly, where there is.a substantial, unresolved doubt as. to the
identity of a certified or contracting union, the Board will not dismiss
the petition.?? Nor will a contract with a union which is defunct or
whose continued existence is in doubt be regarded as foreclosing a
new determination of representatives.? _

In the situation where a contract is executed prior to the commence-
ment of operations and the employment of personnel at the plant
involved in a representation case, the contract will not be permutted
to postpone a present determination of a bargaining representative.
Also, where, subsequent to the execution of a contract purporting to
embrace employees of a plant, the plant’s complement of workers has
doubled or it has been removed to another city, the petition will be
entertained.?

As has been indicated in the course of the foregoing discussion, the
Board must weigh the concepts of the encouragement of collective
bargaining and the full freedom of employees to select representatives
of their own choosing, in determining whether the time is appropriate
for permitting employees to change their bargaining representative, if
that is their desire. After a reasonable time has elapsed, the Board
will proceed to a determination of a bargaining representative upon
petition filed by a rival union despite the presence of a contract or
an outstanding certification.”® Thus, if a contract is for a term Jonger
than a year and there is no practice in the industry of contracting for
such a period, and has been in effect for more than 1 year, it will not
be held to be & bar to a current determination of a representative.”
And where the contracting parties execute their agreement prior to
the expiration date of an earlier contract between them, thereby ap-
parently precluding the employees from seeking a change in their bar-
gaining representative at the end of the earlier contract, the agreement
will not deter the Board from proceeding to a present determination
of a representative.? :

18°8ee Matter of Rheem Manufacturing Company, 58 N. L. R. B. 159; Matter of Ball Brothers Company, 54
N. L. R. B. 1512; Matter of South Teras Cotton Oil Company, 54 N. L. R. B. 418.

N" Matter of Ball Brothers Company, 54 N. L. R. B, 1512; see Matter of B. F. Hirsch, Inc., 57 N. L. R. B.,

0. 10. :

20 Matter of Standard Oil Company of Indiana, 56 N. L. R. B. 1101 (merely providing for exclusive recogni-
tion and a grievance procedure); Matter of Corn Products Refining Company, 52 N. L. R. B. 1324 (merely
providing for exclusive recognition and maintenance of membership).

2 Matter of Dolese & Shepard Company, 56 N. L. R. B. 532.

1 See Matter of Brightwater Paper Company, 54 N. L. R. B. 1102; Eighth Annual Report, p. 47.

2 Moatter of Vulcan Corporation, 58 N. L. R. B., No. 152 (defunct union); see Eighth Annual Report, p. 47,
in relation to doubtful continued existence of contracting union.

24 Matter of Ball Brothers Company, 54 N. L. R. B. 1512.

15 See Eighth Annual Report, pp. 47 and 48.

2¢ As noted before, a reasonable time is usually considered as 1 year from the date of the certification, or
as 1 year from the date of the contract, unless the contract has been sutomatically renewed prior to the
petitioning union’s claim to representation or it is-the custorn in the employer’s industry to execute contracts

" for longer periods. However, where, following a Board election, but preceding certification, the employer
and the union subsequent]]s]r certified execute a contract for a 1-year term, the Board considers as reasonable
the contract term rather than the period of 1 year from the date of the certification. Matter of Trackson
Company, 56 N. L. R. B. 917.

37 Matter of Twentieth Century-Fox Film Corgomtion , 58 N. L. R. B. 117 (unreasonable termn); AMatter of
Universal Pictures Company, Inc., 55 N. L. R. B, 52 (unreasonable term); Matter of Standard Oil Company
of California, 58 N. L. R. B., No. 112 (indefinite term).

 See Eighth Annusl Report, p. 49; Matter of Michigan Light Alloys Corporation, 58 N. L. R. B, No. 21
(holding that a contract prematurely made is o bar even though the contracting parties have acted inno-
cently). In order to avoid having a premature agreement act as a bar, the petitioning union ordinarily
must apprise the employer of its rival claim to representation before the expiration date of the earlier con-
tract. But see Matter of Erie Concrete & Steel Supply Co., eic., 55 N. L. R. B. 1124, in which the employer

and the contracting union executed their premature agreement on the same day the petitioning union
withdrew an earlier petition. Although the petitioning union apparently did not renew its claim to repre-

sentation after the withdrawal and prior to the exg;;ation date of the earlier contract, the Board found
that the premature agreement did not constitute a . Compare the Erie Concrete case with the Dolese

& Shepard case cited and discussed in footnote 14, supra.
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In determining what is a reasonable time the Board considers the
circumstances of the case rather than being guided by any abstract
rule. Extraordinary circumstances may require that the usual yard-
stick of 1 year be changed.® Where a newly recognized or certified
representative fails to achieve an initial collective bargaining agree-
ment because of the necessity of securing the approval or decision
of the National War Labor Board with respect to important terms of
the agreement which are either agreed to by the parties or are a matter
of dispute, the Board does not entertain a petition from a rival organ-
ization seeking to supplant the bargaining agent recently recognized
or certified, even though absent the pendency of the matters before
the National War Labor Board the circumstances are such as would
normally induce the Board to process the petition. This principle was
established in the Allis-Chalmers case, 50 N. L. R. B. 306,*° and has
‘been applied in several other cases. However, the Board will not refuse
to determine a representative in every case in which there are proceed-
ings before another governmental agency. If an intervening union in
a representation case is not newly recognized or newly certified when
proceedings involving it are instituted before another agency of the
Government, the Board will proceed with the case.®* The fact that an
intervening union is concerned in such proceedings is insufficient to
warrant a delay of a determination of a representative where it has
had full opportunity to obtain substantial collective bargaining bene-
fits for the employees whom it represents.®® Furthermore, other
.cogent reasons may persuade the Board to proceed to a present
determination of a representative in spite of pro'ceedinags before another
governmental agency affecting an intervening union.

METHOD OF DETERMINING CHOICE OF A REPRESENTATIVE

Although the Act does not require the Board to conduct an election
in each case to determine representatives, almost invariably the
Boardresortsto an election bysecret ballot as the means of ascertaining
which union, if any, the employees desire to designate as their col-
lective bargaining representative. It is the Board’s opinion that an
election is the most satisfactory means of resolving representation
questions.®

In ordering an election the Board customarily provides that it be
held as early as possible but not later than 30 days from the date of
the Direction of Election. Ordinarily the Board will not proceed to
an election if there are alleged unfair labor practices or previously
found, unremedied unfair labor practices, unless the charging union
agrees not to raise such practices as objections to the conduct or re-
sults of the election. In the absence of a strike or some other special
circumstance the Board generally directs that all those employed
during the pay-roll period immediately preceding the date of ‘the

o See, for example, the Aluminum Company case, 52 N. L. R. B. 1040, and the Moller case, 56 N. L. R. B.
16, both discussed above. Also see the Mine Safety case, 556 N, L. R. B. 1190, discussed infra.

3 The Allis-Chalmers case is discussed at epg) 47 and 48 of the Eighth Annusl Report. For cases in which
the _Allis-Chalmers principle was considered applicable, see Matter of Aluminum Company of America,
Vancouver, Washington, 58 N. L. R. B., No. 5; Maitér of Aluminum Company of America, Vancouver, Wash-
ington, 53 N. L. R. B. 593; Matler of Kennecott Copger Corzj)&ration, 51 N. L. R. B, 1141,

W Matter of Foster-Grant Co., Inc., 54 N. L. R. B. 802; Matler of MacClatchie Manufacturing Company,
. 53 N. L. R. B. 1268; Matter of Fort Dodge Creamery Comﬁa’rﬂ/, 53 N. L. R. B, 928,
. 8 Matier of Great Lakes Carbon Corporation, 57 N. L. R. B., No. 23.

3 See, for example, Matter of Columbia Protektosite Co., Inc., 52 N. L. R. B. 505.

% In certsin very exceptional cases the Board has, with the consent of the parties and upon clear docu

mentary proof of majority certified a union without conducting an election. See Maler of Aluminum
Company of Americe, Chicago Works, 56 N. L. R. B, 216.

P
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Direction of Election shall be eligible to vote. Employees who were
ill, on vacation, or temporarily laid off during the eligibility period are
allowed to participate in the election. '

In December 1941, in the case of Matter of Wilson & Co., Inc.,
37 N. L. R. B. 944, because of administrative difficulties and attendant
delays the Board discontinued the practice of permitting mail ballot-
ing by employees in the armed forces of the United States.* During
recent months, in the case of Matter of Mine Safety Appliances Co., etc.,
55 N. L. R. B. 1190, the Board was asked to alter the policy which it
had adopted in the Wilson case and to revert to the practice of allowing
employees in the armed forces to vote by mail. In answer to this
request, stating that it was not unmindful of the fact that employees
in the armed forces retain their status as employees, the Board held:

The decision in the Wilson case was made shortly after the heginning of the war
and was based largely upon our experience with mail balloting of employees in
training camps in this country acquired prior to that time. It is readily apparent
that the administrative obstacles to mail balloting which then obtained have been
multiplied by the greater number of employees in the armed forces at the present
time and by the transfer of many of them overseas. Consequently, we feel impelled
to adhere to our present policy of permitting only those emplovees on muilitary
leave who present themselves in person at the polls to vote. Our inability to
poll all the employees on military leave, however, will not necessarily operate to
give permanent status to a bargaining representative chosen in their absence.
Unlike selections made in a political election which are operative for a fixed term,
the certification of an execlusive bargaining representative does not preclude
a reexamination as to the desires of employees. When it is demonstrated that
servicemen have returned to their employment in sufficient numbers so that they
comprise a substantial percentage of the employees in an appropriate unit in which
we have certified a collective bargaining representative, a new petition for the
investigation and certification of a bargaining agent may be filed with the Board.
In this manner employees in the armed forces who were unable to cast a vote
will be afforded an opportunity to affirm or change the bargaining agent selected
in their absence.

_Employees who voluntarily terminated their employment or were
discharged subsequent to the eligibility period and who were not
rehired or reinstated prior to the date of the election are not entitled
to cast a ballot. However, if a charge has been filed alleging that the
discharges were in violation of the Act, the discharged employees are
permitted to cast ballots which are impounded and not tabulated
unless they can affect the outcome of the election; in the event the
ballots can affect the election results, the question of eligibility is
determined by the disposition of the unfair labor practice charge.®
If after the eligibility period and before the date of the election
employees were permanently transferred into or out of the voting
group or unit established by the Board, they are not eligible to vote.’
Regardless of whether or not a strike was caused by unfair labor
practices, if the labor dispute is still current strikers are eligible to vote.
In the case of a strike not caused by unfair labor practices workers
hired to replace strikers are entitled to cast ballots.® Replacement
employees engaged subsequent to a rejection of the strikers’ uncon-
ditional application for reinstatement, made when positions were
available, are not eligible to vote, whereas replacement employees
hired prior to such rejection are eligible to participate in the election.®

35 See also Seventh Annual Report,

. 57.
 Matter of Ardlee Service, Inc., 52 i\’p L. R. B. 1509.
“';qualm}{ oéBﬁig% Magnesium, Incorporated, 56 N. L. R. B. 412; Matter of Manganese Ore Company, et al.,

# See Seventh Annual Report, p. 57.
¥ See Eighth Annual Report, p. 50.
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Regular part-time employees who devote a substantial portion of their
time to working for the employer are eligible voters even though they
may be employed full time elsewhere.* ‘ : :
intervening union must disclose an interest in the proceeding in
order to be granted a place on the ballot. Although it need not
evidence as substantial a showing of representation as the petitioning
union, an intervening union must have made some showing at the
hearing in order to satisfy this requirement.” * However, generally, a
recent contractual relationship between an intervening union and the
employer is evidence of interest sufficient to entitle the union to
compete in the election. ‘

A union previously found by the Board to have been company
dominated is not accorded the status of a contestant in an election,
since, in order to insure the employees full freedom to select a repre-
sentative of their own choosing, the Board will place upon the ballot
only bona fide unions. It is the Board’s established practice, upon
notice to all parties, to receive evidence at the hearing in a representa-
tion case to determine whether or not a union is a successor to a labor
organization which the Board previously ordered disestablished; if
found in the representation case to be a successor, the union is denied
a place on the ballot and its petition, if any, is dismissed.” In the
recent case of Matter of Baltimore Transit Company, etal., 59 N. L. R. B
No. 35, an alleged successor to a labor organization whose disestab-
lishment had been directed by order of the Board and by court decree
enforcing the Board’s order contended that the Board was without
power to proceed in this fashion in a representation case. It asserted
that the Board was compelled either to take evidence of successorship
in a complaint case alleging the commission of unfair labor practices
within the meaning of Section 8 (2) of the Act or to adduce such
evidence in a contempt proceeding claiming a violation of the court
decree enforcing the Board’s order of disestablishment. The Board
rejected this contention, holding: _

In the ordinary representation Eroceeding, the issues are normally limited to
those concerning jurisdiction, whether a question of representation has arisen, and
the appropriate bargaining unit or units, The Board certainly is under no statu-
tory duty under Section 9 to consider other issues. Accordingly, in administering
the Act, the Board has found it to be convenient and practicable, for the most
part, rigidly to exclude any proffered evidence of unfair labor practices in a repre-
sentation proceeding, thereby leaving to the aggrieved parties the right to file
charges under Section 10. This division of the Board’s functions has proved in-
valuable in expediting the handling of representation cases.

This recognition of the dual functions bestowed upon the Board by the Act does
not mean, however, that the respective subject matter of proceedings under Sec-
tion 10 and proceedings under Section 9 must be segregated into mutually exclusive
compartments for administering the Act, * * * :

The full freedom to choose bargaining representatives which the procedure set
forth in Section 9 of the Act is intended to insure would be limited drastically were
the Board powerless to determine which unions shall appear on the ballot in
elections directed thereunder and thus be available for choice by employees. The
absence of such power might well result in the defeat of one of the prime objectives
of the Act, the promotion of peaceful relations between employees and employers
to the end that interferences with the free flow of commerce may be lessened
thereby. * * * ' ‘

It would appear to be the position of the [alleged successor] that the Board is
powerless in a representation proceeding to deny any union a place on the ballot on
the ground that it is a successor to an organization previously ordered disestab-
lished unless a finding of such successorship is first made in a complaint proceeding.

@ Matter of T'he National Machinery Comémny, 5 N.L.R.B.481; Maiter of United Gas Pipe Line Company,
56 N. L. R. B. 669; Matter of Armour & Company of Delawere, 51 N, L. R. B, 28.

1t Matter of Elgin National Watch Company, 56 N. L. R. B. 30.

4 Matter of Dade Drydock Corporation, 58 N. L. R. B., No, 165; Maiter of Phillips Petroleum Company, 52
N. L. R. B, 632; see Eighth Annual Report, p. 61; 8ixth Annual Report, p. 60.
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Solely from the standpoint of effectuating the purposes of the Act, we consider
such a concept of the dual functions bestowed upon the Board to be clearly erro-
neous. If such an interpretation of the Act were valid, it is entirely conceivable
that, in a given situation, a representation proceeding would be postponed in-
definitely. Thus, for example, a complaint proceeding might result in the dis-
establishment of one union, only to have its successors spring up and intervene in
the representation proceeding. To keep the successor off the ballot, another
complaint proceeding would have to be instituted to disestablish it. Thereafter,
a second successor might spring up and intervene in the representation proceeding
and so on ad infinitum. Meanwhile, the employees concerned would be denied
the opportunity to choose a collective bargaining representative which the Act
guarantees, with resultant friction between management and employees, and
among groups of employees. The very purposes of the Act would be thwarted
thereby. To avert such a vicious cycle, the [alleged successor] suggests that the
Board should institute contempt proceeciings} and there try the issue of successor-
ship. It is true that contempt proceedings may be lodged against an employer
where the Board’s order of disestablishment has been enforced by court decree,
and a successor organization has come into existence. But there may be situa-
tions in which the employer has engaged in no overt acts of a contemptuous
character and yet the successor organization may clearly appear to the employees
to be tainted as was its predecessor. However, the existence of facts which may
arguably be said to be such as to warrant contempt proceedings does not mean
that all activity with respect to a representation proceeding must be stayed,
pending the determination by the courts that an employer is or is not in con-
tempt. Nowhere in the Act is there any indication that the Board is compelled
to resort first to action under Section 10, or proceedings ancillary thereto, in order
effectively to perform its functions under Section 9 of the A¢t. The argument
that, because alternative courses of action are available the Board is precluded
from the procedure followed herein, is particularly not persuasive where a legiti-
mate organization is claiming to represent a majority of the Company’s employees
in an appropriate unit, and when the prompt resolution of its claim may serve
to resolve the entire controversy and preclude the necessity for further protracted
proceedings.

Also, a union has been excluded from the ballot and its petition, if
any, dismissed where it was admitted that supervisory employees
comprised a majority of its membership, controlling its policies and

- playing a ?rominent part in its affairs,® had sponsored its member-
ship drive,* or had conceived and organized it.%

Nor will the Board accord a place on the ballot to an organization
which does not purport to represent employees in matters of collective
bargaining, but merely seeks the defeat of a union requesting certifi-
cation.® A space is provided on the ballot in an original election for
voting against the competing union or unions.

The Board’s Rules and Regulations provide for a run-off election,
upon proper request by a party entitled to appear on the run-off
ballot, where no objections are filed and the results of an original
election in which more than one union competed were inconclusive
because no choice received a majority of the valid votes cast.” Only
one run-off election is permitted, the Board agent who conducted
the original election having authority to proceed without further
order of the Board if the conditions for a run-off election are satisfied.
In general terms, the Rules and Regulations provide that if two unions
comi)eted in the original election, the run-off ballot is to afford the
employees an opportunity to select one of the two highest choices in
that election, unless “neither” was the second choice. In such case

4 Matter of Rochester and Pittsburgh Coal Company, 5 N. L. R. B, 1760 (Chairman Millis, in 8 separate
%%imon, concurred on the basis of his dissent in Matter of The Maryland Drydock Company, 49 N. L. R. B.

4 Matter of Toledo Stamping & Manufacturing Company, 55 N. L. R. B. 865.
4 Matter of Douglas Aircraft Company, Inc., 53 N. L. R. B. 486.
48 Maiter o{Aulomatic Instrument Company, 54 N. L. R. B. 472; Matter of R. J. Reynolds Tobacco Com-
pany, 52 N. L. R. B. 1311; see Matter of Tabardrey Manufacturing Company, 51 N. L. R. B. 246.
¥ National Labor Relations Board Rules and Regulations—Series 3, as amended, Article ITI, Section 11.
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the two unions are to appear on the run-off ballot, except where the
union which received a smaller vote than ‘“neither’” polled less than
20 percent of the valid votes cast in the original election.

The Board endeavors to conduct elections under conditions which
permit employees freely and independently to select representatives
of their own choosing. If objections to the conduct or results of an
election are filed and evidence is presented indicating that the em-
‘ployees were interfered with in the free choice of a collective bar-
gaining agent, a hearing on the objections is customarily held, al-
though the Board has, in conformity with its Rules and Regulations,
set aside an election where the facts reported by the Regional Director
were not controverted.”® Evidence is adduced at the hearing and the
record thus made affords the Board a basis for determining whether
or not to void the election. An election will be vacated by the Board
where the employer threatened employees with economic reprisals
in the event of a union victory,” or accorded one union privileges to
which it was not entitled, at the same time denying them to its com-
petitor, and otherwise pursued an unneutral policy tending to aid it
m its election campaign.®® Among other situations, the Board will
invalidate the election when a union engaged in physical coercion of
employees or prohibited electioneering.” In setting aside an election
the Board generally states that it Wiﬁ direct another at such time as
the Regional Director advises it that a new election appropriately
may be conducted. When an original or run-off election is vacated
and the Board later orders a new election, it will provide that the
employees be granted the same choices which appeared on the ballot
in the voided election.®* In the case of Matter of Botany Worsted
Mills, 56 N. L. R. B. 370, the Board found that the measures taken
by its agent on the eve of balloting to dispel the effects of interference
already accomplished and thus to insure a free election were reasonable
and hence did not constitute a valid objection to the election. There,
a Regional Director issued a release to the press one day before an
election in which only one union appeared on the ballot charging the
employer with specified recent acts of interference, and stating that
the employer thereby sought “to influence votes to be cast in what
should be a free election” and violated a court decree enforcing a
Board order against it. The union won the election. Thereafter,
the employer filed objections to the conduct of the election averring
that the Regional Director’s statement to the press was improper and
was calculated to influence a vote favorable to the union. Upon the
record made at the hearing which ensued from the objections, the
Board found that the employer had in fact engaged in the conduct
ascribed to him by the Regional Director, which the Board stated was
illegally designed to cause the defeat of the union at the polls. In the
light of this finding the Board concluded that the Regional Director’s
rather unusual action was a reasonable attempt to counteract the
effects of the employer’s misconduct and to assure a free election. It
accordingly refused to set aside the election. '

Only the valid votes cast in an election, in conformity with the rule
prevailing in political elections, are counted in determining whether

48 See Matter of Continental Oil Company, 68 N. L. R. B., No. 33; National Labor Relations Board Rules
and Regulations—Series 3, as amended, Article ITI, Bection 10. .
& Matter of Electrical Utilities Company, 57 N. L. R. B. 399; Matter of Carnegie Natural Ges Company, 56
: Nhlﬁl?de?b}?fﬁhua Hendy Iron Works, ete., 53 N. L. R. B. 1411

31 See Eighth Annual Repor::),i}). 52,
8 See Matter of Continental Company, 58 N. L. R. B., No. 33 and No. 69.
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a majority has been cast for any contestant on the ballot.®® There-
fore, the Board will certify a union despite the fact that it has not
received a majority of the total number of eligible votes if it has ob-
tained a majority of the valid votes cast. This practice is subject to
the qualification that a representative number of eligible voters must
have participated in the election. Even though less than a majority
of the eligible voters participated, where a substantial number cast
ballots and all eligibles were granted adequate opportunity to vote,
the Board will certify the union receiving a majority of the valid votes
cast.®* An exception to this rule is made where but one of two eligibles
voted and his ballot was in favor of the union; the Board will not
certify in this situation on the ground that the balloting did not result
in a representative vote.®

Through its Regional Directors the Board also conducts consent
elections on terms agreed upon by the employer and the unions
concerned. Consent election agreements either provide for Board
certification or for a Regional Director’s report of the results to the
parties.

THE UNIT APPROPRIATE FOR THE PURPOSES OF COLLECTIVE BARGAINING

Before it can certify a representative the Board must ascertain
which employees comprise an appropriate unit for collective bargain-
ing purposes.®® Under the act, the employer, craft, or plant unit, or
subdivision thereof, is appropriate. Since a group of employers in
certain circumstances may constitute a single “employer” within the
purview of the Act, some or all the employees of the group may be
deemed an appropriate unit. An appropriate unit also may be com-
posed of employees of one plant, several plants, or all the plants of one
employer. Similarly, employees of one or more crafts or departments
of a plant may form an appropriate unit.

Among the more important factors considered by the Board in
arriving at a unit determination are the following: The history,
extent and type of organization of employees; the history of their
collective bargaining; the history, extent.and type of organization of
employees in other plants of the same employer, or other employers
in the same industry; the skill, wages, work, and working conditions of
the employees; the desires of the employees; the eligibility of the em-
ployees for membership in the union or unions involved; and the
relationship between the unit or units proposed and the employer’s
organization, management, and operation.

1f all parties to a representation case agree upon the scope and
composition of the unit, or a requested unit meets with no objection,
the Board generally finds the agreed or requested unit to be appro-
priate. Nevertheless, certain objective standards, some of which
have been mentioned above, must be satisfied, otherwise the Board
will not accept as appropriate the agreed or requested unit. But the
fact that there is no dispute usually is indicative of the propriety of
the unit. When there 1s no basic unit question and the sole union
involved seeks a plant unit, the issues, if any, raised, ordinarily con-
cern the inclusion or exclusion of small fringe groups of employees.

8 Matter of Elile Laundry Company of Washington, D. C., Inc., 55 N. L. R. B. 226.
8 See Eighth Annual Report, p. 52.
8 Matter of Gold and Baker, 54 N. L. R. B. 869.

8 It also is incumbent upon the Board to determine the appropriate unit as a prerequisite to finding a
refusal to bargain within the meaning of Section 8 (5) of the Act.
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A recognizable craft unit will be established by the Board, in the ab-
sence of a history of collective bargaining on a more comprehensive
basis, if there is no competing union seeking a unit embracing, among
others, the employees comprising the craft:
A more serious problem is presented where overlapping units are
desired by rival unions. In such situations the Board accords great
weight to the relative homogeneity of the units sought and the bargan-
ing history in the plant or industry. Unless counterbalanced by other
elements, bargaining history is often a controlling factor. However,
it is not determinative if it did not result in a collective bargaining
agreement ¥ or if it otherwise failed to attain stability of labor rela-
tions because there was a members-only contract % or an agreement
containing no fixed term or substantive provisions.®
Where the considerations favoring & craft unit and those favoring
a more comprehensive unit are of substantially equal weight, the
Board generally directs a self-determination election in order to
ascertain the desires of the employees with respect to the union by
which they wish to be represented, and consequently the type of unit
in which they prefer to bargain. Thereafter, the Board makes its
finding of -the appropriate unit upon the entire record, including the
desires of the employees as reflected by the election results.
Generally, purely clerical employees or professionally trained
technicians are not merged with production and maintenance em-
ployees when there is opposition to such consolidation. In these
circumstances, separate units of clericals and technicians usually are
established. A unit solely composed of supervisory employees almost
always is not found to be appropriate.®® Furthermore, it is the
Board’s established practice, with rare exception, to exclude super-
visory employees from a unit of nonsupervisory employees.
«. During recent months, the Board has had occasion to treat with
multiple-employer units and to enlarge upon principles previously
enunciated 1n such cases. In the past, among others, there were
certain specified prerequisites to the establishment of a unit of pooled
employees of a number of independent, competing employers. These
were—the existence of an association of employers, or some other
agent, which exercised employer functions, and which had authorit
from the employers to engage in collective bargaining on their behaﬂ
and to bind them to collective bargaining agreements with unions.

" In the case of Matter of Rayonier Incorporated, Grays Harbor Divi-

sion, 52 N. L. R. B. 1269, the Board dismissed & petition alleging as -

appropriate a unit of employees of one employer member of an asso-
ciation. With other parties to the representation case the employer
contended that the employees of all association members constituted
the appropriate unit. Accepting the employer’s contention, the
Board found that the unit sought by the petitioning union was inap-
propriateé, despite the association’s lack of authority to bind its mem-
bers to collective bargaining agreements. It considered as determi-
native the facts that the members of the association had ‘“established
a practice of joint action in regard to labor relations by negotiation
with an effective employee organization, and [had] by their customary
adherence to the uniform labor agreements resulting therefrom,

81 Matter of Taylor Forge & Pipe Works, 51 N. L. R, B. 48. ’

8 Matter of Elgin National Watch Company, 53 N. L. R. B, 855,

0 Matter of Corn Products Refining Company, 52 N. L. R. B, 1324, o

8 See Eighth Annual Report, pp. 65 and 56, for a digcussion of the majority and dissenting opinions in the
case of Matter of The Maryland Bn/dock Company, 49 N, L, R. B. 733. This case dealt with the problem of
units of su ry employees.
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demonstrated their desire to be bound by group rather than by
individual action.”” The Board also was of the opinion that, in the
circumstances, it was unnecessary to decide whether or not the asso-
ciation had received by delegation from its members ‘““the essential
employer functions required for the successful maintenance of com-
mon bargaining relations.”

In a subsequent case, Matter of George F. Carleton & Company, Inc.,
et al., 54 N. L. R. B. 222, a petitioning union filed 10 petitions for
separate units, each to be comprised of the employees of 1 employer.
All 10 employers were engaged 1n sirrilar businesses in the same locale.
Seven, together with 4 other employers in the same business and vicin-
ity who were not parties to the representation case, were members
of an association. It appeared that, for almost 25 years, the associa-
tion and its predecessors had dealt for their members in negotiating
contracts and in other matters pertaining to collective bargaining,
and that almost all nonmembers in the same industry and locality
whose employees were organized had followed the lead of these organ-
izations. All the employer parties to the representation case but one,
a nonmember of the association, asserted that a multiple-employer
unit was appropriate. Agreeing with the petitioning union, the
remaining employer party contended that its employees constituted
a separate appropriate unit. The Board concluded that the em-
ployees of all members of the association formed the nucleus for a
multiple-employer unit. Since almost all nonmembers had acted in
concert with the association and its predecessors by following their
lead, and inasmuch as 2 nonmembers involved in the case manifested
a present willingness to continue that relationship by taking the posi-
tion that a multiple-employer unit was appropriate, the Board also
concluded that the employees of these 2 nonmembers, the employees
of all nonmembers similarly situated, and the employees of all members
comprised an appropriate unit. Consequently, it dismissed 9 of the
petitions. However, as to the nonmember contending that its em-
ployees constituted a separate unit, the Board determined that it
had disclosed an intention to pursue an individualistic course and
found its employees to constitute an appropriate unit.

Following the Carleton case came the case of Matter of Dolese &
Shepard Company, 56 N. L. R. B. 532. There, three employer
parties to the representation case and another employer in the same
industry and locale had acted in unison over a long period of time
with respect to their labor relations. The three employer parties
asserted that a multiple-employer unit of employees of all four em-
ployers was appropriate, whereas the petitioning union contended
that the employees of each employer party constituted a separate
appropriate unit. Persuaded that the four employers, ‘“without
combining themselves into a formal association, conducted negotia-
tions * * * covering their respective production and mainte-
nance employees upon a joint basis,”’ the Board held that their pooled
employees ‘“‘could more properly be represented in a single multiple-
employer unit.”” Accordingly, it dismissed the petitionsaffecting the
employees of the three employer parties.

During the past fiscal year the Board decided slightly more than
1,300 contested representation cases. With the exception of those
described above, virtually none of them presented any novel issues,
and therefore were disposed of in conformity with previously estab-
lished precedents that have been described in prior Annual Reports.
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THE NATIONAL LABOR RELATIONS ACT IN PRACTICE:
UNFAIR LABOR PRACTICE CASES

SECTION 7 of the National Labor Relations Act guarantees to
employees the right to organize, to bargain collectively through rep-
resentatives of their own choosing, and to engage in concerted activi-
ties for their mutual aid and protection. Five types of employer con-
duct are defined in Section 8 as unfair labor practices. Thus, it is an
unfair labor practice for an employer to interfere with, restrain, or
coerce employees in the exercise of the rights guaranteed in Section 7;
to dominate or interfere with the formation or administration of any
labor organization or to contribute financial or other.support to it;
to encourage or discourage membership in any labor organization by
discriminating in regard to hire, tenure, terms, or conditions of em-
ployment, except that it is not unlawful for closed-shop or similar
type of contracts to be executed under certain conditions; to discrimi-
nate against an employee because he has filed charges or given testi-
mony under the Act; and to refuse to bargain col%ectively with the
representatives duly designated by a majority of the employees in an
appropriate unit.

In the following general discussion there is presented a brief treat-
ment of the more significant developments and trends in the unfair
labor practice cases which the Board decided during the fiscal year
1944 ’

INTERFERING WITH, RESTRAINING, OR COERCING EMPLOYEES IN THE
EXERCISE OF THE RIGHTS GUARANTEED BY THE ACT

As in previous years, the conduct to which employers resorted to
thwart the self-organizational activities of their employees ran the
whole gamut of interference, restraint, and coercion within the mean-
ing of Section 8 (1) of the Act. Such conduct ranged in character
from outright threats<of economic reprisals, coensisting of discharge,
closing or moving the plant, imposition of a blacklist, lowered earn-
ings, and less favorable working conditions, to the more subtle forms of
intimidation and coercion, such as taking a poll of the employees to
determine their preference for a union, questioning employees with
respect to their union affiliation or as to how they intended to vote
in a pending Board election to determine their choice of a bargaining
representative, requiring employees to disclose their union afliliation
on application blanks, reducing the work week immediately after the
union wins a Board election, and disparaging.the labor organization
which is attempting to organize the employees while at the same time
belittling and ridiculing the advantages to be gained from collective
bargaining. In addition, a few more novel methods of discouraging

1 Some important and interesting cases decided in the new fiscal year are also included. For specific

decisions and details of established fundamental principles, see the individual volumes of the Board’s De-
cisions and Orders and previous Annual Reports
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union activities were employed. Thus one employer permitted a mock
funeral to be conducted at the plant during working hours for the pur-
pose of ridiculing the union which had lost an election;? and still an-
other employer ordered his employees to work overtime to prevent
them from attending a previously scheduled union meeting.?

The Act may be violated even though the coercive statements are
made to nonemployees.* And an employer, who advises only his
supervisory staff of his neutral position with respect to the employees’
self-orgamzational rights, is nevertheless liable for antiunion and
coercive statements of supervisory employees made in violation of
such neutrality policy.® But where an employer has adequately
brought home to his employees the company’s neutral position in
organizational matters and it appears that everything reasonably
possible has been done to enforce this neutrality, the Board has held
that the employer is not liable for the antiunion and coercive state-
ments of supervisory employees made in violation of his neutrality
policy.® The rationale for this holding is that, under the above-
described circumstances, the employees have no just cause to believe
that the supervisory employees are acting for and on behalf of
management.

As 1n previous years, the Board has had to consider whether cer-
tain statements of an employer were privileged under the consti-
tutional guarantee of freedom. of speech or whether such statements
constituted interference, restraint, or coercion within the meaning of
the Act. During the past fiscal year such statements appeared most
frequently in the form of aJetter or speech, addressed to the employees
on the eve of a Board election to determine the employees’ choice of
a bargaining representative, in which the employer generally discussed
the pending election, the union on the ballot, and the past employer-
employee relationship. Such utterances are not privileged if they
contain statements which are intrinsically coercive. Thus, while an
employer may encourage his employees to vote, he violates the Act if
he goes further and makes statements calculated to coerce the
employees in the way in which they should vote.” In passing upon
the legality of the -employer’s conduct the Board considers not only
the contents of the letter and speech, but also the context in which
they are uttered. Statements which are unobjectionable per se may
acquire a coercive stature when considered in the context of a course
of antiunion conduct. Thus the Board held violative of the Act a
letter which, on its face, was not improper but when viewed in the
light of the employer’s course of conduct, constituted a veiled warning
that existing employee benefits would be jeopardized if the union won
the election.®! Similarly, the Board found improper a letter and speech
which, considered in the light of the employer’s other antiunion con-
duct, carried at least an intimation that by voting for the union, the

3 Matler of American Laundry Machine Co., 57 N. L. R. B. 25.

3 Matter of National Conlainer Corporation, 57 N. L. R. B. 585.

{ See Matler of Rosenblatt’s Friendly Mountain Line, 56 N. L. R. B. 769, where in a conversation with
& union officer and organizer the employer threatened to ‘‘blackball’’ union organizers.

& See, e. g., Matter of North American Refra~tories Company, 52 N. L. R. R. 1049; Matter of Fairmont Cream-
smfoﬂ;iw dfbja Concordia Creamery Co.,51 N. L. R. B. 651, enf’d 14 L. R. R. 826 (C. C. A. 10), decided

. Matter of "Houston Shipbuilding Corporation, 56 N. L. R. B. 1684. The employer, however, is held liable
if, under the same circumstances, the supervisory employees actually discriminate in hire, tenure, terms,
or conditions of employment.
:%attzr o//}]g[arif?]z g‘ghod Products, Inc., 52 N. L. R. B, 1131.
atter of Peter J. weitzer, Inc., 54 N. L. R. B. 813, enf’d in this respect, 14 L. R. R. 629 (App. D. C.),
decided July 10, 1944, (App. D )
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employees Would risk incurring the displeasure of the employer and
inviting him to unfavorable action against them.® There have been
other cases in which the Board has considered such a letter and speech
as an integral part of a course of conduct or campaign which, in its
totality, amounted to coercion within the meaning of the Act. 1o

In a number of cases the Board has been faced with the problem
of defining and delimiting the extent to which an employer may cur-
tail or prohibit union activity on company time or property. The
Board has approached this problem by evaluating and balancing the
employer’s right to regulate the use of his time and property as against
the conflicting right of the employees to exercise the right of self-
organization, and decided upon the facts in each case which right
should be paramount. In Matter of Peyton Packing Company, 49
N. L. R. B. 828,'! decided near the end of the fiscal year 1943, the Board
evolved the general policy that Working time is for work and time
outside working hours is an employee’s time to be used by him as he
wishes without unreasonable restraint, although the - employee is on
company property; that a rule prohlbltmg union solicitation by em-
ployees during working hours must be presumed to be valid in the
absence of evidence that it was adopted for a discriminatory purpose;
and that a rule prohibiting such solicitation by employees on their
own time, although on company property, must be presumed to be
an unreasonable impediment to self-organization and violative of the
Act in the absence of evidence that special circumstances make the
rule necessary to maintain production or discipline.

The rules enunciated in the Peyton Packing ¢ase have been inter-
preted and developed in subsequent decisions. Thus, while the em-
ployer may properly prohibit union activities during Working time, it
18 unlawfui7 for him to curtail the employee’s right to wear customary
union insignia while at work.’? The Board has held a rule invalid to
the extent that it prohibits union solicitation, conversation, or other
union activity on company premises outside of working hours.’® But
restrictions imposed upon the movements of employees between de-
partments and union employees’ congregating and speech-making in
the plant at any time were held not unreasonable in view of evidence
showing, among other: things, a substantial increase in visiting and
congregating among the employees during the organizational drive
and: a background of labor disputes which included sit-down strikes
and a break-down of discipline.’* Similarly, it is lawful for an em-
ployer, acting in the interests of plant cleanliness, to prohibit the dis-
tribution of union literature at any time within his plant, where pro-
duction is being carried on.’®* In this situation, the Board concluded
that an employer’s legitimate interest in maintaining plant cleanliness
is not outweighed by the employees’ interest in engaging. in the pro-
hibited activities. However, a rule prohibiting the d1str1but1on of

* Matter of American Laundry Machinery Company, 57N L. R. B, 25.

10 See, e. g., Matter of Big Lake Oil Company, 56 N. L. R. B. 684; Matter owaxzssz%p: Valley Structural
Steel Company, 56 N. R. B, 485; Maiter of Van Raalte Campuny Ine.,

1t Noted in the Bo&rdsEighth Annual Report, p. 29; enf’d in part, 1427, (2d) 1009 (C. C. A 5), cert. den.
O(l:fol\bleartt%rlgé?epublic Aviation Corp 51 N. L. R. B. 1186, enf’d 142 F. (2d) 193 (C. C. A. 2). The Board
has not opposed the Company’s R?titlon to the Supreme Gourt for a writ of certiorari, which was granted
October 9, 1944. Also Matter of National Container Corp., 57 N. L. R. B. 585.

18 Mater of Republic Aviation Corp., supra, fn. 12; Maiter of Fairmont Creamery Company d/b/a Concordia
Creamery Company, 51 N. L. R. B. 651 enf’d 144 F. (2d) 128 (C. C. A. 10), decided July 29, 1944; Matter of
Simmons Company, 54 N. L. R. B. 130 Matter of Johnson-Stephens Shinkle Shoe Co., 54 N. L. R. B. 189;
Matter of North American Aviation Co., 56 N. L. R. B., 959, ]

W Matter of Johnson-Stephens Shmkle Shoe Co 54 N L. R. B. 189.
13 Matter of the Goodyear Aircraft Corporation, 57 N. L. R. B. 502.
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union literature on company premises at any time may be improper
under certain circumstances. Thus, in Matter of LeTourneauw Com-
pany of Georgia, 54 N. L. R. B. 1253, the no-distribution rule applied
to a company-owned parking lot situated between the plant and the
public highway but a considerable distance back from the highway.
Employees leaving the plant entered automobiles and busses parked
on the lot without ever setting foot on the highway, and rode to their
homes scattered over a wide area. Under the circumstances, the dis-
tribution to the employees of union literature, an essential avenue of
communication, was rendered virtually impossible. The Board con-
cluded, upon all the facts in the case, that the application of the rule
to the distribution of union literature on the company’s parking lot
constituted such a serious impairment to the freedom of communica-
tion essential to the exercise of the right to self-organization as to
render the rule invalid to that extent.® In Matter of North American
Awviation, 56 N. L. R. B. 959, where the statutory representative
agreed in a collective bargaining contract not to engage in union
solicitation at the plant under certain circumstances, the Board,
without passing upon the validity of such a prohibition in the absence
of a contractual provision of this type, decided that during the life
of the contract the employer could properly enforce the terms of such
8 provision.

DOMINATING OR INTERFERING WITH THE FORMATION OR ADMINISTRAZ//
TION OF A LABOR ORGANIZATION OR CONTRIBUTING FINANCIAL OR
OTHER SUPPORT THERETO

Section 8 (2) of the Act makes it unlawful for an employer to
‘dominaté or interfere with the formation or administration of, or to
contribute support to, any organization in which employees partici-
pate and which exists for the purpose, in whole or in part, of dealing
.with employers concerning grievances, labor disputes, wages, rates
of pay, hours of employment, or conditions of work.

Antiquated employee-representation plans and newer company-
dominated unions, whether formed to frustrate current union organi-
zation or to provide machinery for the adjustment of employee
grievances in the absence of union organization, were among those
found to fall within the ban of this section. As in previous years,
the Board was at times called upon to decide, on the facts of each
case, whether the effect of the employer’s domination and support
of an earlier organization was effectively dissipated prior to the forma-
tion of an alleged successor organization, so that employees who
joined the successor or designated it as their bargaining representa-
tive were able to exercise a free choice. ' The considerations which
motivated the Board in finding violations of this section during the
fiscal year are similar to those which have been set forth in previous
Annual Reports.’®

During the past fiscal year, the Board has again had occasion to

16 The Board’s decision has since been set aside by the Circuit Court of Appeals for the Fifth Circuit in
Le Tourneau Company of Georgia v. N, L. R. B., 143 F. (2d) 67, and the Board has petitioned the United
States Supreme Court for a writ of certiorari, which was granted November 6, 1944.

17 In Mafter of Thompson Products, Inc., 57 N. L. R. B. 925, decided shortly after the close of this fiscal
year, the Board found that the empioyer’s posting of disestablishment notices with respect to a company-
dominated labor organization, prior to the formation of its alleged successor, did not cure the effect of the

employer’s prior illegal conduct in view of his continued opposition to outside unions and. assistance to
inside unjons.

18 8ee,!for example, Third Annual Report, pp. 108-126; Fourth Anuual Report, pp. 69-73; Fifth Annual
Report, pp. 49-53; Sixth AnnualjReport, pp. 51-54.
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decide several cases involving the question of interference by an
employer of a labor organization, the extent or degree of the inter-
ference falling short of domination or support within the meaning of
Section 8 (2) of the Act. In this type of case, as distinguished from
the usual case of domination or support of a labor organization, in
which the illegal organization is ordered disestablished, the Board has
simply held that such assistance by an employer constitutes interfer-
ence, restraint, and coercion within the meaning of Section 8 (1) of
the Act. The Board’s order in such cases does not require disestab-
lishment of the organization but merely directs the employer to with-
draw and withhold recognition of the assisted organization until and
unless it is certified as the collective representative by the Board.!

Under the Act, however, the employer’s assistance, domination, or -
support is banned only in connection with an organization of employees
which exjsts for the purpose, in whole or in part, of dealing with
employers concerning grievances, labor disputes, wages, rates of-pay,
hours of employment, or other terms or conditions of employment. In
at least four cases decided during the last fiscal year, the Board had
before it the question of whether an employer’s support and domina-
tion of what was allegedly a labor organization constituted an unfair
labor practice. In Matter of J. W. Greer Company, 52 N. L. R. B.
1341, the Board rejected the employer’s contention that a “Win the
War Committee’’ was solely a labor-management committee patterned
after a plan suggested-by the War Production Board, and held that
the committee was a labor organization within the meaning of the Act
since it had functioned in substantial part as such. Matter of Tampa
Electric Co., 56 N.. L. R. B. 1270, presented the Board with a somewhat
similar problem with respect to a benefit association primarily engaged
in welfare and insurance activities among the Company’s employees.
However, it appeared that the employer had bargained with the
association on 1solated occasions with respect to terms and conditions
of employment. The Board held the benefit association to be a labor
organization within the meaning of the Act and enjoined the employer
from dealing with the association insofar as it acted as a labor organi-
zation. On the other hand, in a case in which a committee of employees
appointed by the employer to review with it any decision affecting
any employee, investigated the work record of an employee and then
became inactive, the Board found the evidence insufficient to warrant
a finding that the committee was a labor organization.® Matter of
The American National Bank of St. Paul, 52 N. L. R. B. 905, presented
a problem with respect to an employees’ club which had existed and
functioned for years as a social organization and had never functioned
as an employees’ grievance committee. The Board held that the club
was not a labor organization, notwithstanding a suggestion made by
the club’s president that it was capable of presenting employee
grievances.

/ENCOURAGING OR DISCOURAGING MEMBERSHIP IN A LABOR ORGANI-
ZATION BY DISCRIMINATION

Under Section 8 (3) of the Act, it is an unfair labor practice to
encourage or discourage membership in any labor organization by
19 See, for example, Matfer of Elastic Stop Nut Corporation, 51 N. L. R. B. 664, enf’d 142 F. (2d) 371 (C. C.

A.8), cert. den. October 9, 1944; Matter of Shenandoah-Dives Mining Co., 56 N. L. R. B. 715,
30 Matter of Rodgers Hydraulic, Inc., 51 N. L. R. B. 417,
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discriminating in regard to hire or tenure of employment or any term
or condition of employment, except in the case of a closed-shop or
similar type of contract which meets the conditions prescribed in that
Section. The Board, following its practice in the past, has been
careful to administer this Section so as not to interfere with the
normal exercise by an employer of his right to select, discharge, lay
off, transfer, promote, or demote his empf oyees for any reasons other
than those proscribed by the Act.

The usual type of case arising under Section 8 (3) during the past
fiscal year involved discrimination in the treatment of an employee
because of his membership or activities in an existing labor orgamza-
tion. However, Section 8 (3) was held by the Board to have been no
less violated when the discrimination was for engaging in concerted
activities unconnected with such an existing organization, since em-
ployees who act in concert for their mutual aid and protection thereby
constitute themselves a labor organization within the meaning of the
_Act.” The Board also held that it is not necessary that the victim
of the discrimination be the one whose union membership or concerted
activities induced the discriminatory treatment. Thus, the discharge
.of an employee because of the union membership or activities of
his relative was held violative of the Act.”? In finding discrimination
under Section 8 (3), the Board, as in the past, has drawn no distinction
between cases of actual djscharge by the employer, and situations
where the employee is constructively discharged by being discrimina-
torily transferred to work which he is unable, and therefore refuses,
to perform.” During the past fiscal year, the Board has again had
occasion to invalidate discharges due to violations of various types
of company rules prohibiting legitimate union activity on company
premises, such as solicitation on behalf of a labor organization on
company property but on the employees’ own time,* and the wearing
of stewards buttons at the employer’s plant.?

While the typical case under Section 8 (3) concerns discrimination
because of the employee’s affiliation with a union, there have been
situations where an individual’s continued employment is conditioned
upon his joining a specific union. The imposition of such a condition,
in the absence of a closed-shop contract which fulfills the requn'ements
set forth in Section 8 (3), has been held to be tantamount to a discharge
and violative of the Act.”® The existence of a valid closed-shop
contract, however, does not excuse an employer’s discrimination
against an employee because of his concerted activities on the theory
that such discrimination cannot discourage membership in the union
which is party to such a contract, since “Any conduct which is directed
against concerted or union activity intrinsically and necessarily dis-
courages membership in a labor organization and * * * partici-
pation in the concerted activities guaranteed employees under Section
7 of the Act.” ¥ Nor is a discharge any the less discriminatory and

2! Matter of Ever Ready Label Corp., 54 N. L. R. B. 551. Bee also Maltter of Hymie Schwartz dfbla Lion
Brand Manu, adurmg Company, 55 N. L. R. B. 798; and Matter of Worthington Creamery and Produce Co.,
52’5}\}«1&5 of B;rdaboro Steel Foundry and Machine Co., 54 N. L. R. B. 1274; Matter of Tezas Teztile Mills,
58“ M%uerr{ojBWalter Walker 51 N. L. R. B. 753, enf’d May 1, 1944, by the Second Clrcult Court of Appeals
upon motion for summary enforcement. See also Matler of Tezas Textile Mills, sup
anl\};{eal‘ttgerlmgpublic Aviation Corp., 51 N. L. R. B. 1186, enf’d 142 F. (2d) 193 (C C A. 2), cert. granted

15 Matter of National Container Corp., 57 N. L. R, B. 585; Malur of Republic Aviation Corp.,supra{n.24.

8 Malter of W. S. Watkins and W. W, Wazkm: 53N.L.R.B
31 Matter of Pinaud, Inc., 51 N. L. R. B. 23
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violative of Section 8 (3) where it was requested by fellow employees
who objected to the retention of the dischargees, in part because of
their opposition to the dischargees’ union activities.?

- During the past fiscal year, the Board, following well-established
principles, has found violations of Section 8 (3) in the discriminatory
treatment of employees solely because of their participation in a
strike. Such discrimination.has taken various forms. Where the
evidence disclosed, among other things, & past practice of giving prefer-
ence in hiring to former employees, the Board found discrimination
in the employer’s failure, when vacancies occurred some time after the
termination of an economic strike, to rehire the strikers who had
previously made application for reemployment.?® In another case, -
the discrimination took the form of the employer’s willingness to
reinstate only a selected number of a group of economic strikers and
his refusal to reem}gloy the entire group of strikers whose positions
had not been filled.*® Questions of discrimination also arise in con-
nection with discharges of employees who refuse to act as strike-
breakers. In one such case,® decided during the past fiscal year, a
majority of the Board held that the employer had the right to compel
an employee, who refused to perform the.work of other employees .
who were engaged in an economic strike, to leave the employer’s
premises. Chairman Millis, dissenting, took the view that the em-
ployer’s .conduct was coercive in that it deprived the employee of her
right to remain neutral and therefore constituted a discriminatory
discharge. All Board members agreed that since the employee in
question was in the position of a striker, the employer violated the
Act in failing to reemploy her when the strikers sought reinstatement
upon the termination of the strike, in the absence of any showing that'
her position was filled.

Under the Act, a strike is a protected form of concerted activit
even though it is ill-advised and is unauthorized by the union of Whicﬁ

- the strikers are members.®?> However, as in the past, the Board has
denied the protection of the Act to strikers who engage in flagrantly
unlawful conduct, such as the seizure and retention of the employer’s
property, during the course of their strike. The Board has recently
held that in the %&tter type of case, the employer must establish that the
strikers did in fact engage in the unlawful conduct for which they were
alleged to have been discharged or denied reinstatement, and that a
mistaken, though honest, belief that they had participated in such
activity does not deprive the employees of relief under the Act.®

According to the majority view expressed in Matter of The American
News Company, Inc., 55 N. L. R. B. 1302, the protection of the Act rhay,
under certain circumstances, also be denied to employees because of
the illegality of the purpose of the strike. In that case, the employer
discharged and subsequently refused to reinstate certain individuals
who were on strike, on the ground that the strike in which they partic-
ipated was admittedly designed to compel the employer to grant the

 Matter of Edinburg Citrus Association, 57 N, L.'R. B. 1145. -

39 Matter of American Bread Co., 51 N. L. R. B. 1302.

30 Matter of Draper Corp., 52 N. L. R. B. 1477, set aside on different grounds by the Fourth Circuit Court
of Appeals on October 5, 1944. In that case, the strikers who had been offered reemployment refused to
return to work because of the employer’s failure to reemploy all the strikers. Board Member Reilly disagreed
with the majority holding to the extent that it awarded back pay to the former group for the period following
the offer of reemployment to them. See discussion under “Remedial Orders.”

31 Matter of Pinaud, Inc., supra. Tolike effect is Matter of Qardner-Denver Co., 58 N. L. R. B., No. 15.

2 Maltter of Draper Corp., suprs, fn. 30. . X .
8 Matter of Mid-Continent Petroleum Corporation, and Cosden Pipe Line Co., 54 N. L. R. B. 912,
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strikers a wage increase without prior approval of the National War
Labor Board, which action would have subjected the employer to
criminal penalties under the terms of the Wage Stabilization Act.
While recognizing that Congress probably did not intend to invest the
Board “with any broad discretion to determine * * * the proper
objectives of concerted activity,” the majority was of the opinion that
Congress at the same time could hardly have intended for the Board to
give any protection under the Act to a strike ‘‘knowingly prosecuted
to compel an acknowledged violation of an act of the Congress itself,”
such as the Wage Stabilization Act. The majority thereupon con-’
cluded that, in view of its purpose, the strike was not the type of con-
certed activity protected under the Act, and accordingly dismissed the
complaint which alleged the foregoing action of the employer as
violative of Section 8 (1) and (3). Chairman Millis, dissenting, took
the position that Congress, as part of its general design to eliminate the
‘““discredited legality-of-object test’” from the Federal law of labor
relations, intended to extend the protection of the Act to employees
who engage in concerted activity, whatever its purpose. He was,
accordingly, of the view that the afore-mentioned action of the em-

loyer constituted an unfair labor practice within the meaning of
}S)ection 8 (1) and (3), and that those strikers who had not been
replaced when they sought to return to work should be reinstated.
However, the Chairman was of the further opinion that, in view of the
unconscionable nature of the strike, the Board, in the exercise of its
broad discretion under Section 10 (c) in fashioning the remedy, should
deny the strikers back pay. ;

In Matter of Indiana Desk Company,:58 N. L. R. B., No. 10, the
majority of the Board make it clear that its holding in the American
News case was not to be applied to a situation where the strike is
merely the outgrowth of ““a wage dispute provoked by the [employer’s]
unwillingness to agree to the employees’ request for wage increases”
and not of “an unlawful demand that agreed wage increases be put
into effect prior to approval by the War Labor Board.”’” In the former
situation, the majority concluded, the strike is not for an “illegal
purpose.” The Board pointed out that the Wage Stabilization Act,
except insofar as it made wage agreements subject to War Labor
Board approval,-did not remove matters concerning wages from the
ambit of collective bargaining, and that employees who implement
““normal and legitimate collective bargaining with respect to nego-
tiation of wage increases with strike action’ are engaged in “a type
of activity falling within the protection of Section 7 of the Act.”

As a result of the decision by a majority of the Board in Matter of
The Maryland Drydock Company, 49 N. L. R. B. 733, that supervisory
employees in mass production industries may not utilize the processes
and sanctions of Sections 9 (¢) and 8 (5) of the Act for the purpose of
having themselves constituted an appropriate bargaining unit and
compelling an employer to bargain collectively with them, the Board,
during the past fiscal year, was faced with the question of whether
such supervisory employees are also to be denied the protection of
Section 8 (3) of the Act when they are discriminated against because
of their membership and activities in a labor organization composed
exclusively of supervisory personnel. In Matter of Soss Manufacturing

M See also Matter of Boeing Aircraft Company, 51 N. L. R. B. 67; Mutter of The Murray Corporation of
America, 51 N, L. R. B. 94; Matter of General Motors Corporation, 51 N. L. R. B. 457,
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Company, 56 N.L. R. B. 348, the Board answered this in the negative.
While recognizing ‘“the right of an employer to protect his neutrality
by requiring his supervisory employees to refrain from unneutral activ-
ities which 1mpinge upon the rights of their subordinates,’”” the Board
pointed out that activity of supervisory employees in an organization
whose membership is confined to supervisors ‘cannot normally have
any impact upon the rights of ordinary employees, nor can it normally
affect an employer’s position of neutrality.” Pointing out that its
, holding in the Maryland Drydock case was based on certain consider-
ations of policy which were wholly inapplicable to the question before
them in the Soss case, the majority concluded that since an employer
“may still elect with legal immunity voluntarily to bargain with a
labor organization composed of supervisors, provided that such bargain-
ing does not also have the effect of interfering with the protected -
rights of other employees,” supervisory personnel should not be
interfered with by the employer in the exercise of their right to
self-organization. : : .

Following the general principle enunciated in the Soss case, the
Board recently held that an employer violated Section 8 (3) of the
Act by the discharge of a supervisory employee, who refused to join
a union favored by his superior, and thereby assist the superior in
violating the Act.®

DISCRIMINATION FOR FILING CHARGES OR TESTIFYING UNDER THE ACT

"~ As in the past fiscal years, cases under Section 8 (4) of the Act,
which makes it an unfair labor practice for an employer to discharge
or otherwise discriminate against an employee because he has filed
charges or given testimony under the Act, continue to form a small
part of the Board’s work. In two of the few cases which arose under
this Section during the fiscal year 1944, the Board held that it was an
unfair labor practice for an employer to discharge or refuse to rein-
state an employee for having given testimony in a prior Board pro-
ceeding against the same employer.¥” In another case in which the
employer conditioned reinstatement of striking employees upon
withdrawal of pending unfair labor practice charges against the
employer, the Board held the employer’s conduct to be discriminatory
~and violative of the Act because the imposition of the condition in-
volved abandonment of the protection to which employees were
entitled under the Act.® ‘ p

REFUSING TO BARGAIN COLLECHIVELY

Section 8 (5) of the Act makes it an unfair labor practice for an
employer to refuse to bargain collectively with the representatives
designated or selected by a majority of the employees in an appropriate
collective bargaining unit.

Some cases decided by the Board under this Section raised ques-
tions concerning the union’s majority representation in the ap-
propriate unit. For example, where an election is held to determine

# Chairman Millis, in a separate opinion, concurred in the result, but, in view of his dissenting opinion
in the Maryland Drydeck case, did nor concur entirely in the rationale of the decision.

# Matter of Houston Shipbuilding Corporation, 56 N. L. R. B. 1684,
¥ Matter-of Reliance Mfg. Co., 56 N. L. R. B. 1083; Matter of The Owatonna Tool Company, 56 N. L, R. B,

1427. ’
# Matter of St. Marys Sewer Pipe Company, 54 N. L, R. B, 1226,
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the employees’ choice of a bargaining representative, the Board has
continued to hold that, so long as a substantial proportion of the
eligible voters participate, the results are to be determined by the
expressed wishes of a majority of those voting, even though they
represent less than a majority in the total of eligible voters.® This
judicially approved view 1s based upon the well-established democratic
principle prevailing in political elections that the failure of eligible
voters to participate in the election is construed as an assent to the
choice of the majority who exercise their franchise. In determining
the eligibility of voters, the Board is sometimes called upon to decide
whether certain workers are employees within the meaning of the
Act.*® Very frequently an employer and a union, with the approval
of a Regional Director of the Board, enter into a consent election
agreement which provides, among other things, for the final and bind-
ing determination of the Regional Director on all questions arising
out of the conduct of the election, including questions of eligibility of
voters. Where the union’s claim of majority is based upon the results
of such an election, the Board will not disturb the Regional Director’s
rulings unless they appear to be arbitrary or capricious or unsupported
by substantial evidence.®! In other cases issues arise in connection
with the appropriate unit. Sometimes the appropriateness of a bar-
gaining unit is established upon the basis of the extent of the union’s
organization.*? In such cases an employer may not properly refuse
to bargain with a representative certified by the Board merely because
of subsequent changes in the extent of organization.®

After the Board has determined that a union represents a majority
of the employees in an appropriate unit, it must then decide whether
the employer’s conduct constitutes a refusal to bargain. It is unlawful
for an employer to recognize or deal with any other representative
than the one duly designated by the employees. Thus, where a
union represents a majority of the employees in the appropriate unit,
the employer refuses to bargain in violation of the Act when he grants
a check-off of dues to a minority union or accords to a minority union
the right to present and negotiate the adjustment of grievances for
its members.* More frequently the problem of whether there has
been a refusal to bargain poses the issue of whether the employer,
in his dealings with and treatment of the employees’ bargaining
representalive, has endeavored in good faith to reach an understand-
ing on wages, hours, and other conditions of employment. Among
the various ways in which an employer has demonstrated his bad
faith ip the cases decided during the past fiscal year are by shifting
his position on the issue of a consent election agreement, by thwarting
the union’s efforts to hold conferences promptly and without loss of
pay to the employees, by categorically rejecting the union’s demands
without offering counterproposals or any justifications for his positions,
by a unilateral grant of wage increases after refusing to negotiate
increases with the union, and by ignoring the union’s requests for
negotiations regarding disputed matters. In all such cases the

» Matter of The Standard Lime and Stone Company, 57 N. L. R. B. 227.

0 See, for example, Matter of 0. U. Hoffman, 55 N. L. R. B. 683, holding that a worker who was the son
of a partner is an individual employed by his parent and hence not an employee within the meaning of
Section 2 (3) of the Act.

1 Matter of Aetna Fire Brick Company, 56 N. L. R. B. 849.

4 For other factors considered by the Board in unit determinations, see the chapter on representation
cases in this and previous Annual Reports.

4 Matter of Pr tial Insurance Company of America, 56 N. L. R. B. 1847 and 18509,
“ Matter of Hughes Tool Company, 56 N. L. R. B. 981. @

616340—45——4
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Board has held that the employer has refused to bargain collectively
in violation of the Act.* » '

The duty to bargain collectively is not excused by a doubt as to
the union’s majority representation not advanced in good faith,%
by a bona fide doubt as to the Board’s jurisdiction over the employer’s
operations,* by the fact that the employees have gone on strike,
or by a clause in an existing contract in which the union had agreed
not to represent the employees on whose behalf it was now seeking
to bargain.’ Nor does the duty to bargain collectively cease with
the execution of a collective agreement. The employer is under a
further duty to negotiate concerning the modification, interpretation,
and administration of the existing agreement.*® Thus, in Matter of
George E. Carroll et al., 56 N. L. R. B. 935, the Board held that the em-
ployer had refused to bargain in violation of the Act by repudiating a
closed-shop provision of an existing collective agreement without noti-
fying the union or submitting the matter to negotiation, and by ignor-
ing the union’s request to submit the controversy to arbitration pursu-
ant to an arbitration clause contained in the agreement. The Board
pointed out that the employer’s conduct constituted a unilateral change
1n a contractual term which was a proper subject for collective bargain-
ing, and that in failing to answer the union’s request for submitting
the controversy to arbitration, a recognized reasonable method for
settling disputes, the employer demonstrated his insistence upon
reserving his right to act uniaterally. The Board, however, went
on to state that: _ :
~ In viewing the case in this light, we do not embark upon a course of policing and

enforcing trade agreements. If, after a full exchange of views and a sincere
effort to compose differences, the parties to a trade agreement are left at an
impasse concerning its interpretation, application or modification, the matter
is outside our hands. -If such a dispute involves questions of interpretation or
application, it presumably can be solved by the courts, under the applicable
principles of the law of contracts. But, particularly in the light of Section 10
.(a) of the Act, the execution of a trade agreement does not necessarily remove
our jurisdiction, even when the questions thereafter raised concern solely its
interpretation and application. By signing a trade agreement an employer
does not purchase immunity from the requirements of good faith and honest
negotiation which. are basic to Section 8 (5) of the Act. "It is inevitable that,
. in the enforcement of the public right to have the channels of interstate commerce

freed from obstructions resulting from™unfair labor practices, private -rights

may incidentally be protected or enforced. : : \

In' two other cases,* the Board held that Section 8 (5) of the Act
is violated when an employer refuses to afford the exclusive bargain-
ing representative the opportunity to negotiate concerning the dis-
position of grievances of individual or groups of employees. This
problem involves a reconciliation of the employer’s obligation under
the Act to bargain exclusively with the majority representative and
the employees’ rights under the proviso to Section 9 (a) of the Act
to present grievances individually or in a group to their employer. -
In Matter of Hughes Tool Company, 56 N. L. R. B. 981, the Board

45 See, €.2., Matter of Concordia Ice Company, Inc,, 51 N. L. R. B. 1068, enf’d 143 ¥, (2d) 656 (C. C. A. 10);
Matter of The E. Biglow Company, 52 N. L. R. B. 999, enf’d 14 L. R. R. 5§77, (C. C. A. 6), decided
June 5, 1944; Matter of Ideal Leather Novelly Co., 54 N. L. R. B, 761.

.. 48 8ee, e. g., Matter of Concordia Ice Company, Inc., supra, fn. 45; cf. Matter of Green Colonial Furnace
Company, 52 N. L. R. B. 161. . i

47 Matter of Federal Motor Truck Company, 54 N. L. R. B. 984; Maiter of Briggs Manujacturing Company,
88 N. L. R. B., No. 14. The majority of the Board held that such a clause is invalid because it is in dero-
gation of the public policy enunciated in the Act. Board Member Reéilly dissented in each caseon the
ground that the principle of estogpel is applicable to the union which had executed the contract.

4 See, 0. g., Matter of Ideal Leather Novelty Co. Inc., 54 N. L. R. B. 761; Matter of George E. Carroll et al.,

56 N. L. R. B. 935; Maiter of Hughes Tool Cogpany, 56 N. L. R.'B. 981. ..
R“ Mattir of Hughes Tool Company, 56 N. I¥* R. B. 981; Maiter of U. 8. Awtomatic Corperation, 57 N. L.
. B. 12 .
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spelled out with considerable particularity the respective rights and
obligations of the employer, the employees, and the union. Thus,
the Board stated:

We interpret the proviso to Section 9 (a) of the Act to mean that individual
employees and groups of employees are permitted ‘“to present grievances to their
employer” by appearing in behalf of themselves—although not through any
labor organization other than the exclusive representative—at every stage of
the grievance procedure, but that the exclusive representative is entitled to be
present and negotiate at each such stage concerning the disposition to be made
of the grievance. If, at any level of the established grievance procedure, there
is an agreement between the employer, the exclusive representative, and the
individual or group, disposition of the grievance is thereby achieved. Failing
agreement of all three parties, any dissatisfied party may carry the grievance
through subsequent machinery until the established grievance procedure is
exhausted.

The individual employee or group of employees cannot present grievances
under any procedure except that provided in the contract, where there exists a
collective agreement. At each step in the grievance procedure, where the con-
tract provides for presentation by a union representative, as does the Union’s
contract in this case above the foreman level, the individual employee or group of
employees has the right to present his or its grievance in person, with the union
representative being present to negotiate with the employer representative con-
cerning the disposition to be made of the grievance. Where there has been no
grievance machinery provided by agreement between the employer and the statu-
tory representative, the employer must bargain in good faith with the representa-
tive respecting the procedure to be followed. Only where the exclusive represent-
ative refuses to attend meetings, as prescribed in the grievance procedures estab-
lished, for the purpose of negotiating in regard to the disposition of grievances
presented by individuals or groups of employees, or otherwise refuses to partici-
pate in the disposition of such grievances, may the emplover meet with the in-
dividuals or groups of emplovees alone and adjust the grievances. And any
adjustment so effectuated must be consistent in its substantive aspects with the
terms of any agreement which the employer may have made with the exclusive
representative. Where the steps provided in the contract have been exhausted
and after good faith negotiations, the employer and the exclusive representative
reach an impasse concerning the disposition of any grievance for which the con-
tract does not provide arbitration or other solution, the employer is free to dispose
of the grievance, provided, of course, that any such adjustment of the grievance
is consistent in its substantive aspects with the terms of any outstanding contract
between the emplover and the exclusive representative.

In a case of first impression the Board had for consideration the
validity of an employer’s defense to a refusal to bargain based upon the
failure of the.union’s business agent to obtain & license to act as a
union representative, as required by a State statute.®® The Board
rejected the employer’s defense as being without merit. Pointing
out that nothing in the language of the Act or its legislative history
warrants the belief that Congress intended the Act, which is national
in scope, to be subjected to the varied and perhaps conflicting pro-
visions of State enactments, the Board concluded that a local statute,
which would have the effect of abridging the rights guaranteed in the
Act, must yield before the paramount authority of Congress expressed
in the Act.

REMEDIAL ORDERS

. Whenever the Board finds that an employer has engaged in any
unfair labor practices, it is empowered under Section 10 (c) of the Act
to issue an order.requiring him ““to cease and desist from such unfair
labor practice, and to take such affirmative action, including reinstate-
ment of employees with or without back pay, as will effectuate the
policies of the Act.”

BwBM{lg?%r of Eppinger & Russell Company, 56 N. L. R. B, 1259; cf. Matier of Tampn Electric Co., 58 N. L.
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The Board’s cease and desist orders are usually phrased in the lan-
guage of those Sections of the Act which have been violated. Where
the circumstances make it desirable, the Board’s order requires the
employer to cease and desist from the specific act in which he has
engaged, such as espionage, surveillance of union meetings,or giving
effect to an unlawful contract. In order to conform its general cease
and desist order based on a violation of Section 8 (1) with those
based on violations of other Sections of the Act, the Board during the
new fiscal year has included in its order, wherever feasible, the name
of the labor organization which was the object of the employer’s un-
fair labor practice.™

Orders directing employers to take affirmative action are adapted
to the situation which calls for redress and are designed to effectuate
the policies of the Act. These normally take the form of a disestab-
lishment order in the case of a union found to have been employer-
dominated and supported, a reinstatement order with reimburse-
ment for loss of pay in the case of a discriminatorily discharged or
laid-off employee, an order to bargain upon request of the union in-
volved, in the case of a refusal to bargain, and in all cases a posting of
notices advising the employees that the employer will not engage in
the conduct from which 1t is ordered to cease and desist and will take
the affirmative action set forth in the order.

Variations of, and additions to, these affirmative orders are fre-
quently necessary to meet the facts of the particular case. Thus, in
Matter of J. W. Greer Company, 52 N. L. R. B. 1341, the employer was
found to have violated Section 8 (2) with respect to a‘ Win The War
Committee” patterned after a plan for a labor-management com-
mittee suggested by the War Production Board. TheBoard’s disestab-
lishment order, however, prohibited the committee from functioning
only as a labor organization and not from functioning as a labor-
management committee within the meaning of the War Production
Board’s program. In Matter of Clinchfield Coal Corp., 51 N. L. R. B.
539, the employer had executed a closed-shop contract with the domi-
nated union. In addition to the usual disestablishment order the
Board in that case also directed the employer to reimburse the em-
ployees for dues and assessments checked off from their wages upon
behalf of that organization.®? Where the employer’s conduct with
respect to a labor organization falls short of a violation of Section 8 (2)
but nevertheless constitutes interference, restraint, or coercion within
the meaning of Section 8 (1), the employer is merely directed to with-
draw or withhold recognition of the affected organization as the
collective bargaining representative of the employees until and unless
it is certified as such representative by the Board.®

Reinstatement is not always granted to a discriminatorily discharged
employee. For example, the Board has withheld this remedy where
the employee does not desire his job,* or where the employee has a
serious record of absenteeism.® In Matter of Salmon and Cowin, Inc.,
57 N. L. R. B. 845, the Board ordered unconditional reinstatement
to a discriminatorily discharged employee who had a hernia, but
. made it clear that if, upon reinstatement, it appeared that the hernia

81 See Matter of W. E. Lipshutz, 56 N. L. R. B, 1749. R .
82 The Board’s order was set aside on different grounds by the Fourth Circuit Court of Appeals on October

, 1044,

81 See cases cited in fn. 21, supra.

5 See, e. g., Matier of Stewart Warner Corp., 55 N. L. R. B. 593,
- 8 Matter of T. A. O’ Donnell, 55 N. L. R. B. 828.

3
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rendered the employee unfit for work, his employment could be termi-
nated provided such termination was not induced by discriminatory
motives.

The back-pay order is patterned to the circumstances of each case
in terms of an applicable formula. For example, where the dis-
criminatorily discharged employee worked on a piece-work basis, the
back-pay order was grounded on the basis of his average daily earnings
during the 4-week period immediately preceding the date of the
discrimination.® In computing the back pay due to discriminatorily
discharged bus girls, the Board did not include the average tips re-
ceived by the glr%ls from the waiters because there was'no showing that
such custom was universally followed in the employer’s place of
business.’” An adequate offer of reinstatement will, of course, toll the
running of back pay in all cases.® However, an offer to reinstate
only a selected number of a group of economic strikers who apply for
their jobs which are still vacant, is not adequate to toll the back pay of
those strikers who refuse the offer because of the employer’s unwilling-
ness to reinstate the entire group.®® Such an offer, the Board held, 1s
discriminatory because it deprives each striker of the security of the
collective association which the Act protects. Following its general
policy enunciated during the fiscal year 1943,% the Board has continued
to deny reimbursement for losses wilfully incurred by a discrimina-
torily discharged employee. However, in Maiter of Laredo Daily
Times, 58 N. L. R. B., No. 89, decided during the new fiscal year, the
Board expressed the view that, ‘“‘absent special circumstances, a
dischargee should be allowed a reasonable period following his dis-
missal during which he should not be required to seek other employ-
ment which, if offered and accepted, would result in unnecessary
dislocation if he decided to avail himself of a later offer of reinstate-
ment by his former employer.”” In that case the Board held that 12
days was not an unreasonable period for this purpose.

Bargaining orders have been issued in practically all cases in which
the employer has violated Section 8 (5) of the Act. Where, however,
the employer has ceased operations, the bargaining order is conditioned
upon the eventuality that the employer has resumed or does in the .
future resume operations.

Where the circumstances of the case make the usual general notices,
which the employer is ordered to post in the plant, inadequate to
effectuate the policies of the Act, the Board may direct the employer
to send such notices in writing to each of his employees. Such orders
have been issued particularly in those cases where the unfair labor
practice has been accomplished in part by means of written notices
or statements by the émployer to his employees individually, or by
the employer’s bargaining with his employees individualfry.62 In

% Matter of Clinchfield Coal Corp., 51 N. L. R. B. 539, enf’d in this respect by the Fourth Circuit Court
of Appeals on October 3, 1844.

s Matter of T. A. O’ Donnell, 55 N. L. R. B. 828,

8 Malter of Tezas Textile Mills, 58 N. L. R. B., No. 71.

8 Malter of Draper Corp., 52 N. L. R. B. 1477, set aside on different grounds by the Fourth Circuit Court
of Appealson October 5,1944. Board Member Reilly dissented in this respect, chiefly on the ground that the
policies of the Act would most appropriately be effectuated by encouraging employees to resort to the ad-
ministrative process for redress.

8 SeeMatter of The Ohio Public Service Company, 52 N. L. R. B. 725 (noted in the Eighth Annual Report
at p. 41), enf'd by the Sixth Gircuit Court of Appeals on July 17, 1944.

Nf‘f}ai‘,'eb.g&;glwfr of Fine Art Novelly Corp., 54 N. L. R. B. 480; Matter of George E. Carroll et al., 56

2 Malter of Peter J. Schweitzer, Inc., 54 N. L. R. B. 813, enf’d 14 L. R. R. 629 (App. D. C.), decided Julv

10, 1944; Matter of American Laundry Machinery Co., 57 N. L. R. B. 25; Matter of Cameron Can Machinery
Co., 57 N. L. R. B. 1768; Malter of U. S. Automatic Corporation, 57 N. L. R. B. 124.
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Matter of Reliance Manufacturing Co., 56 N. L. R. B. 1083, the Board
considered it necessary to order the emplo er, in addition to posting
the general notice, to instruct all its employees that anti-union de-
monstrations will not be permitted in the plant at any time and to
take effective action tp enforce its instructions.

At times the Board.is confronted with a- situation where the em-
ployer has committed unfair labor practices from which it is clear
that he is predisposed to commit other unfair labor practices. In
these cases, the Board has sought to prevent such further violations
of the Act either by an appropriate precautionary order or b
caveat in its decision. Thus, in Matter of Rodgers Hydraulic,

51 N. L. R. B. 417, an employee committee, which had not functioned
as a labor organization, had been established by an employer who
had engaged in unfair labor practices. . The Board ordered the
employer not to recognize the committee in the event that it should
begin to function as a labor organization. In a later case involving
a similar situation with respect to a social club, the Board merely
stated in its decision that disestablishment would be a propriate if
the club should attempt to function in the future as a labor or
zation.®® Similarly, in dismissing the allegation of a complaint glleg—
ing a violation of Section 8 (2) the Board, in view of its findings in a
prior proceeding involving the same employer included in its decision
a caveat against recogmzmg or bargaining with any union unless and
until it is certified by the Board.** Furthermore, where the employer
had discriminated against a group of economic strikers upon the ter-
mination of the strike, the Board ordered the reinstatement, upon
timely a Ephcatlon, of the strikers who had entered the armed forces
during the strike and against whom no discrimination was found.®

The mere fact that an employer may have complied with the rec-

.ommended order of the Trial Examiner will not deter the Board from
issuing & remedial order containing the same provisions if it appears
that the issuance of such an order is necessary to effectuate the policies
of the Act.®® However, the nature of the remedial order may be
determined by the failure of the parties to file exceptions to the Trial
Examiner’s recommendations, for in such cases the Board will adopt
the recommended order even though in its view a different-order
might be more appropriate.” Since remedial orders are directed only
against employers, the Board is' sometimes confronted with the prob-
lem of determining whether the person who has engaged in the con-
duct, defined in the Act as an unfair labor practice, is an employer

. within the meaning of Section 2 (2) of the Act. Among those found

by the Board to have acted in the interests of an employer so as to
constitute them also as employers within the meaning of the Act, are
a State Chamber of Commerce, and a secretary-manager of an asso-
ciation of farmers, as well as such association itself.® But an attorney
who merely sponsored and assisted an organization banned by Section
8 (2), without acting on behalf of the Company, was held by the Board
not to be an employer within the meaning o the Act.®

83 Motter of The American National Bank of St. Paul 52 N. L. R, B. 905.

84 Matter of Ford Motor Company, 55 N. L R 897

85 Matter of Indiona Desk Co., 56 N. L. R 76

8 Matter of Angelica Jacket Company and Monte Mfy. Co., 57 N. L. R. B. 451; Matfter of Eppinger &
Russell, 566 N. L. R. B. 125!

81 Matter of Ford Motor Companu, 87 N. L. R. B. 1814; cf. Matter of Henry Whiting, 52 N. L. R. B.
11387Matler of Americgg Pear! Button Company, 52 N. L. R. B. 1113; Matter of Holtville Icc and Cold Storaae

Co.,51N.L. R
& Matter of Thompson Products, Inc., 57 N. L. R. B. 925.
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LITIGATION

B{OCEEDIN GS in the United States Circuit Courts of Appeals for
the enforcement or review of Board orders issued upon findings of
unfair labor practices have continued to form the largest part of the
Board’s litigation. .A very small proportion of the Circuit Courts of
Appeals decisions has been reviewed by the Supreme Court. The
past year has, as before, witnessed the institution of contempt pro-
ceedings by the Board for noncompliance with court decrees enforcing
the Board’s orders. Although there was a marked decline in the num-
ber of injunction actions brought by employers to restrain the Board
and its agents from exercising the powers entrusted to them by the
Act, a substantial number of suits of this character was initiated by
labor organizations. A slight part of the Board’s litigation was, as
in the past, devoted to miscellaneous causes involving the administra-
tion of the Att.

There has been a progressive rise in the number and percentage of
cases in which the Board has been successful in obtaining full enforce-
ment of its orders. For example, during the fiscal year 1944 the Cir-
cuit Courts of Appeals reviewed 88 Board orders and enforced 74, or
84 percent, of them in full. This compares with full enforcement of
60 orders, or 62 percent, in the preceding year, and full enforcement of
53 orders, or 60 percent, for the fiscal year ended June 1942. The
results of litigation involving enforcement or review of Board orders
by the Supreme Court and the Circuit Courts of Appeals during the
past fiscal year, and in the entire period since its inception, are sum-
marized in the following table.

Table 6.—Results of litigation for enforcement or review of Board orders, July 1, 1943,
to June 30, 1944, and July 5, 1935, to June 30, 1944

July 1, 1943, to July 5, 1835, to
June 30, 1944 June 30, 1944
Results
Number | Percent | Number | Percent
Cases decided by U. S. Circuit Courtof Appeals. .___._...._.._. 88 100.0 528 100.0
Board orders enforeed in full.__________.._. 74 84.1 305 57.8
Board orders enforced with modification. .. 8 9.1 150 28.4
Board orderssetaside...__...._________.___ 6 6.8 67 12,7
Remanded to Board. .. ____________________________________ 0 0.0 6 1.1
Cases decided by U. S. Supreme Court.___.._____._.._._______. 5 100.0 46 100.0
Board orders enforced infull ...____________ 5 100.0 35 76.1
Board orders enforced with modification - 0 0.0 8 17.4
Board orderssetaside._.._._____._.____.____ 0 0.0 2 4.3
Remanded to Board 0 0.0 1 2.2

. The proceedings for enforcement or review of the Board’s orders,
mstituted in the Circuit Courts of Appeals, have, for the most part,
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been concerned with the questions of whether the Board’s findings of
unfairlabor practices aresupported by substantial evidence and whether
the Board’s order represents a valid exercise of its powers to direct
such affirmative action as will effectuate the policies of the Act. The
standards of judicial review of Board findings have been repeatedly
enunciated by the Supreme Court.! Applying these standards, the
Circuit Courts of Appeals have, in most instances, permitted the
Board’s findings of unfair labor practices to stand, if adequately sup-
ported by the evidence in the case. In making this determination,
they have accepted the Board’s resolution of conflicting evidenceand
its inferences from the facts as final, if reasonably warranted, thereby
properly refraining from a reexamination of the facts and according
due consideration to the Board’s expert knowledge and specialized
experience in evaluating the evidence. Upon a review of the propriety
of Board orders, the Courts have, similarly, in most instances, adhered
to the pronouncements of the Supreme Court that the formulation of
an appropriate remedy in each case is one for the broad discretion
and informed judgment of the Board and that, if the Board’s order
is reasonably related to the unfair labor practices found and is other-
wise within the scope of the Board’s powers under the Act, it must
not be overturned.? The Courts have also, in other types of actions
involving the administration of the Act, beén exclusively guided by
the provisions and objectives of the statute. By recognizing and
honoring the wide scope of the Board’s powers, the Courts have cooper-
ated with the Board in effectuating the public policy enunciated in
the Act, a function which the Supreme Court has declared must be
jointly exercised. They have at the same time pioneered with the
oard in developing important principles in the law of labor relations.
While, during the 9 years of the Act’s existence, many issues arising
under it have by now found settled and uniform judicial disposition,
new and hitherto unexplored questions have continued to emerge from
the broad statutory outline of the Board’s authority and from the
vast and ever-changing economic scene in which the Act and the
Board operate. The review of the Board’s findings, orders, and func-
tions in these areas has been of especial significance in the adminis-
tration of the Act and in the simultaneous growth of the !law of labor
relations, as well as in the development of administrative-law princi-
ples. We shall, therefore, consider the important issues thus decided
by the Courts.
o THE SUPREME COURT

Of controlling effect in the interpretation and administration of
the Act are the decisions of the Supreme Court. In the past year, the
Supreme Court disposed of five cases involving the Act and the Board.
Three of these were directly concerned with the collective bargaining
mandate of Section 8 (5) of the Act. Their holdings have brought
about a clearer and more definitive understanding of the collective
bargaining concept as it affects both employee and employer and have
served to reaffirm the extent of the Board’s powers to promote the
practice and procedure of collective bargaining. The two remaining

1 The cases in which the Su})reme Court has laid down the standards of review of Board findings are re-
ferred to in Medo Photo Supg y Corp.v.N. L. R. B., 64 8. Ct. 30. .

2 Among the cases in which the Supreme Court has enunciated this rule are: International Ass'n of Ma-
chinists v. N. L. R. B., 311 U. 8. 72, 82; Phelps Dodge Corp.v.N. L. R. B.,313U. S8.177,184; N. L. R. B. v.
Falk CorB., 308 U. S. 453, 461; N. L. R. B. v. Link-Belt Co., 311 U. 8. 584, 600.
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cases dealt with the question of the area in which the benefits and
obligations of the Act may validly be held to apply. They established
the important principles that the classes of persons to whom the guar-
antees of the Act are properly available may be as broad as the reaches
of its policies permit and that the classes of employing enterprise to
which the obligations of the Act extend are coterminous with the
types of commercial activity subject to regulation under the Federal
commerce power. The significance of these cases will appear from the
following summary of the issues, the decision, and the rationale of each:

J. I. Case Co.v. N. L. R. B., 321 U. S. 322, decided February 28,
1944. The Court had before it the question of whether the collec-
tive bargaining mandate of the statute permitted the Board to
find that the existence of individual agreements, lawfully entered
into between an employer and his individual employees, does not
constitute a valid defense to the employer’s refusal to bargain with
the duly designated representative of those individual employees as
to terms and conditions covered by such agreements. In uphold-
ing the Board’s finding that the individual agreements can not oper-
ate to excuse the refusal to bargain, the Court interpreted as follows
the meaning and purport of the exclusive representation principle
of collective bargaining and its effect upon individual negotiations
and agreements: Bargaining through a duly designated representa-
tive and the collective agreement which it contemplates are the means
provided by Congress for eliminating the threat to industrial peace
presented by individual differences m working conditions normally
arising from individual bargaining. To effectuate the policies of the
Act by making the benefits of collective bargaining available without
discrimination to all employees in the unit, thereby removing the
disparate advantages of individual dealing, the collective bargaining
procedure must displace the process of individual negotiation and the
collective agreement, reflecting the strength and bargaining power
and serving the welfare of the group, must necessarily supersede
whatever terms may have been arrived at through individual dealing.
As soon, therefore, as a collective bargaining agent is designated by a
majority of the employees in a unit, mdividua% agreements may not,
regardless of the legality of their origin, be relied upon to nullify the
principles of majority rule and collective bargaining by delaying the
mitiation of the bargaining procedure for any employees in the unit,
or by excluding the individual contracting parties from the unit, or
by limiting or conditioning the terms of the agreement.

The Court went on to explain that this principle does not preclude
the making of individual contracts as to matters outside the scope of
the collective bargaining process, if no unfair labor practice is
otherwise thereby committed.

Medo Photo Supply Corp. v. N. L. R. B., 64 S. Ct. 830, decided
April 10, 1944. Here, the Court had before it the question, closely
allied to that decided in J. I. Case, of whether the Board had properly
found that an employer had unlawfully refused to bargain with the
duly designated representative of the employees in an appropriate
unit by acquiescing in the request of a majority of the individual
employees in the unit that he deal with them as individuals as to
matters appropriately the subject of collective bargaining at a time
when the b&r%aining agent’s authority was not revoked by a majority
in the unit. In sustaining the Board’s finding, the Court emphasized
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the principle that the collectivé bargaining benefits conferred by the
Act can be realized only by exclusive dealing between the employer
and the duly designated bargaining representative of his employees;
and that, in accordance with its pronouncements in J. I. Case, once
such a representative has been chosen and until its designation has
been effectively and lawfully revoked, the employer must refrain
from negotiating with individual employees in the unit and must
confine his dealings to their representative, even to the extent of
resisting, as he should have done here, the overtures of a majority
of the employees in the unit that he deal with them instead of their
collective agent. The Court also affirmed the Board’s finding that
the granting of the conditions requested by the individual employees
with the knowledge that this would lead them to renounce their
bargaining agent constituted an unlawful inducement by the em-
ployer for the unseating of the bargaining agent and the relinquish-
ment by the employees of their basic rights under the Act.

Franks Bros. Co. v. N. L. R. B., 64 S. Ct. 817, decided April 10,
1944. The point here at issue was whether, upon a finding that the
employer had unlawfully refused to bargain with the duly designated
representative of the employees in an appropriate unit, the Board
could properly order him to bargain with that representative even
though it had, after the original refusal to}bargainfand during the
interval between the filing of charges and the issuance of the Board’s
complaint; lost its majority standing by personnel replacements
incidental to the normal operations of the employer’s business. The
Court upheld the order as a reasonable exercise of the Board’s dis-
cretion to determine how the effects of unremedied unfair labor prac-
tices shall be dissipated. It pointed out that the reasonableness of
such a remedy liés in the recognition that a bargaining relationship,
once rightfully established, must be permitted to exist and function
for a reasonable period in which it can be given a fair chance to succeed
and that otherwise the policies of the Act to promote collective
bargaining would be frustrated and the recalcitrant employer would
be permitted to profit from his own wrongdoing if he were allowed to
inquire into the continued majority status of the bargaining repre-
sentative after his unlawful refusal to bargain.

N. L. R. B. v. Hearst Publications, 64 S. Ct. 851, decided April 24,
1944. The issue presented by this case was whether the Board’s
finding that certain classes of persons are {‘employees” within the
meaning of the Act and, therefore, entitled to the benefits of collective
bargaining, should, like fact determinations, be permitted to stand
on review if supported by substantial evidence. The Supremeé Court,
reversing the Circuit Court, sustained the Board’s finding as grounded
upon adequate supporting evidence; stated that the statute invested
the Board, and not the courts, with the power to determine in the
first instance whether an employer-employee relationship for purposes
of the Act exists in each case; enunciated the rule that the Board, in
making such determination is not bound by common-law concepts of
master and servant but is rather to be guided by its own expert
judgment as to whether the evidence in the case shows that the nature
of the economic relationship involved is one in which the evils intended
to be eliminated by the statute are present and can properly be
removed by the protection of the statute; and declared that such a
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determination must be permitted to stand on review if it has warrant
in the record and a reasonable basis in law.

Polish National Alliance v. N. L. R. B., 14 L. R. R. 454, decided
June 5, 1944. Two novel questions involving the area of applicability
of the Act were here presented: (1) Whether the activitis of an in-
surance business affect commerce within the meaning of the Act; and
(2) whether the cultural and fraternal purposes of the enterprise
withdraw it from the ambit of the Act. The Court held that neither
the nature of the business nor the objectives to which it is devoted
may operate to deprive the Board of jurisdiction over the enterprise

_if the basic test of whether its activities otherwise affect commerce
is met. In so holding, the Court also enunciated the basic proposi-’
tion that the Act exercises the full Federal commerce power, extendin
to activities in commerce as well as to those affecting commerce, an
that, if the Board’s finding that the unfair labor practices of an em-
ployer tend to burden and obstruct commerce is supported by sub-
stantial evidence, as it was held to be in this case, the Board’s juris-
diction is established on review.

THE CIRCUIT COURTS OF APPEALS

Principles Established or Reaffirmed on Enforcement or Review of Board Orders Under
Section 10 of the Act

1. Classes of business enterprise whose unfair labor practices the
Board may properly find tend to burden and obstruct commerce.

a. An urban intrastate transportation company carrying daily between their
homes and places of work a substantial percentage of the persons employed in
manufacturing enterprises engaged in Interstate commerce and transporting
interstate travelers to and from the terminal stations of interstate carriers.
ISV. (I}: R. B. v. Baltimore Transit Co., 140 F. (2d) 51 (C. C. A. 4), cert. denied 64

. Ct. 848.

In sustaining the Board’s jurisdiction over the transportation com-
pany, the Court stated that the test of the Act’s applicability is not
restricted to- whether the enterprise is itself engaged in interstate
commerce but extends to whether its operations, and hence any labor
disputes with its employees, tend to affect that commerce. It held
that the test was here met by evidence showing that the city’s far-
flung interstate operations are so closely dependent on the company’s
facilities that a strike among the employees of the company would
have a paralyzing effect upon the flow of interstate commerce through
the city. -

b. A “contract shop” engaged in processing garmentsjfor a local manufacturer,
who receives raw materials from outside the State and ships a percentage of the
%t}rments processed to out-of-State points. N. L. R. B. v. Van Deusen Dress

fg. Co., 138 F. (2d) 893 (C. C. A. 2).

The Court sustained the Board’s jurisdiction over the ‘‘contract
shop” on the ground that (1) the work of the processor, although
in itself intrastate in character, is an inseparable part of the interstate
activities of the manufacturer and (2) the interstate operations of
the manufacturer are so closely dependent on the activities of the
processor that a labor dispute at the processor’s plant would disrupt
the interstate commerce of the manufacturer.

2. Classes of persons whom the Board may properly find to have

committed unfair labor practices as employers.
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a. The wife of a leading foreman who was herself not employed by the company
but cooperated with it in the perpetration of unfair labor practices against the
Zomyany’s employees. N. L. R. B. v. Taylor-Colguitt Co., 140 F. (2d) 92 (C. C.

. 4).

The Board based its finding that this individual was an employer
-and so responsible for the commission of unfair labor practices upon
the fact that the company had ratified and approved her conduct.
That finding was thereafter sustained by the Court on the broader
ground that she had aided the employer in contravening the Act
and was therefore responsible for her unfair labor practices as an
employer within the statutory provision defining the term to include
any person ‘‘acting in the interest of an employer.” :

b. The lessor, debtor, and close associate of an immediate employer who co-
operated with that employer in committing unfair labor practices against his

employees. N. L. R. B. v. Northwestern Mutual Fire Ass'n, 142 F. (2d) 866
(C. C. A. 9), cert. denied October 9, 1944,

The Court sustained the Board’s finding that this individual,
because of his relationship to the immediate employer and his assist-
ance in the commission of the unfair labor practices, had acted
“in the interest of an employer”’ and was, consequently, for purposes
of the statute, himself an employer, whom the Board could properly
have found to have violated the Act together with the immediate
employer and against whom it could valid?y issue an order.

¢. The holding-company parent of an operating subsidiary which directs and
controls the labor relations policies enforced by the subsidiary against its em-
g\loyees, N. L. R. B. v. Standard Oil Co. and Standard Oil Co. of New Jersey, 138

. (2d) 885 (C. C. A. 2). .

The Court, without reference in its opinion, in fact upheld the
Board’s findings that the parent, which exercised clear and open control
of the labor relations of the subsidiary, was responsible as an employer
together with the subsidiary for the unfair labor practices committed
against the employees of the subsidiary. In sustaining as valid the
Board’s order against the parent as well as the subsidiary, the Board’s
power to remove the effects of the unfair labor practices by pro-
hibiting their formulation at the source as well as their ultimate
execution was approved.

d. The person for whom another ﬁerforms services under a contract and in
the course thereof utilizes a staff of workers, where the first person exercises a
degree of control over the work. N. L. R, B. v. Long Lake Lumber Co., 138
F. (2d) 363 (C. C. A. 9).

The Court upheld the Board’s finding that the principal, because
of its dominion over the contraétor’s operations and its control of
the staff of workers hired by the contractor, in the performance of
those operations, was jointly Liable as an employer, together with the
contractor, for the unfair labor practices committed against these
workers. The Court further held that additional support for the
Board’s conclusion that the principal was an employer is to be found
in that portion of the Act which defines an employer as “any person
acting in the interest of an employer, directly or indirectly.”

3. Classes of persons whom the Board may properly find to be entiiled
to the benefits of the Act.

The Court upheld the Board’s finding that employees engaged in
the post-harvesting process of preparing potatoes for movement to
commercial markets are not ‘‘agricultural laborers” within the mean-

[
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ing of the exclusionary language of Section 2 (3) of the Act and that
they are, consequently, entitled to the benefits of the Act. The test
for determining that employees are not ‘“‘agricultural laborers’” but
are among those classes of persons within the protection of the Act
was again stated by this Court to derive from the purposes of the Act,
not from agricultural custom or from other statutes. That test,
the Court reaffirmed, is met by a showing that the employees do not
work at farming but specialize in the processing of farm products for
trade or shipment after they have been reaped or gathered. N.L.R. B.
v. Idaho Potato Growers, Inc., 14 L. R. R. 698 (C. C. A. 9), certiorari
denied, November 6, 1944,

4, Circumstances under which the Board may properly find that
the policies of the Act are paramount to the employer’s rules governing
the use of property.

This line of cases involves the validity of a plant rule prohibiting,
in general terms, or with specific reference to union activity, solicita-
tion or circularization, on the employer’s property but on the employ-
ees’ own time. A problem before the Courts on review of these cases
is to determine whether there is support for the Board’s finding that
the rule was promulgated or enforced for discriminatory reasons
rather than, as contended by the employer, for the efficient operation
of the plant or business. The Courts have uniformly sustained the
Board’s finding that the promulgation or enforcement of such rule
constitutes an illegal intrusion upon the organizational rights of the
emll)lloyees and that the imposition of penalties for noncompliance
with the rule constitutes discrimination for union activity, if they
believe that there, is substantial evidence for the Board’s conclusion
that the rule was instituted, or relied upon, or enforced for the pur-
pose of interfering with union activity and not for the efficient opcra-
tion of the plant or business. N. L. R. B. v. Peyton Packing Co.,
142 F. (2d) 1009 (C. C. A. 5); Carter Carburetor Corp. v. N. L. R. B.,
140 F. (2d) 714 (C. C. A. 8); N. L. R. B. v. Denver Tent & Avwning
Co., 138 F. (2d) 410. ,

Where, however, the Board’s finding of illegality under the Act
has not been based on evidence of an antiunion motive but upon a
determination from the evidence that the organizational rights of the
employees are paramount to the right of the employer to promulgate
rules applicable to his property, the Courts have thus far, in the two
cases of this kind, differed in their understanding of the authority
conferred by the Act. In Republic Aviation Corp. v. N. L. R. B.,
142 F. (2d) 193, the Court of Appeals for the Second Circuit, in sus-
taining the Board’s finding and order, outlined as follows its approach
to the question and the applicable rule of judicial review: The basic
issue is that of the reasonableness of the employer’s conduct in pro-
mulgating and enforcing the rule; its disposition, like that of similar
questions in other fields, requires a determination as to which of the
conflicting interests involved shall have priority. Here, the conflict
arises as between the possible benefits to the employer and the preju-
dice to the employees’ rights under the Act. 1t is the function of
the Board to award priority between these two interests on the basis of
the facts found by it as to the relative benefits and injuries, evaluated
in the light of its expert judgment. On review, unless it appears from
the facts that there is no reasonable warrant for the Board’s priority
finding, the Court will not disturb the Board’s award. In LeTourneau
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~ Co. of Georgiav. N. L. R. R., 143 F. (2d) 67, the Court of Appeels for

the Fifth Circuit, in setting aside the Board’s order, held that the
Board is not empowered under the statute to find that a rule pro-
hibiting generally the distribution of. literature on the company’s
.property; including union literature, constitutes unlawful interference
with the organizational activities of the employees in the absence of a
showing that this rule was promulgated, interpreted, or enforced for
the purpose of preventing and curtailing union activity.?

Closely related to the question presented in the last two cases is
that of the Board’s power to find that the refusal of a shipowner to
permit agents of the employees’ bargaining representative to board
the vessel for the purpose of conferring with union members, nego-
tiating grievances, collecting dues, distributing union literature to
members, and engaging in other conduct for their benefit constitutes
unlawful -curtailment of the right to bargain collectively. The
Board’s finding that the refusal of access for these purposes constitutes
unlawful interference with the right of the employees to bargain col-
lettively was upheld in N. L. R. B. v. Richfield O Corp., 143 F. (2d)
860 (C. C. A.9). The Court indicated that the reasonableness of the
-Board’s determination that such access is & necessary and inherent
incident of the right to bargain collectively appeared from the evidence
as to the circumstances under which maritime employees live and
work and from the failure of the employer to show any greater prej-
udice from the access of union representatives than from that of other
types of outsiders not excluded from the vessels.

5. Circumstances under which the Roard may properly find that the
polici}fs of the Act are paramount to the employer’s right of freedom of
speech.

- N.L.R.B.v. M. E. Blatt Co., 143 F. (2d) 268 (C. C. A. 3). In
sustaining the Board’s finding that certain statements made by an
employer to his employees were coercive and, consequently, unlaw-
fully inconsistent with the employer’s duty to refrain from interfering
with, restraining, or coercing his employees in the rights guaranteed
to them by the Act, the Court reiterated the pronouncement of some
of its earlier decisions that the “First Amendment does not guarantee
him who speaks immunity from the legal consequences of his verbal
-actions.” Clarifying this principle, the Court held that the Board
may properly find that an employer who utters statements which,
standing alone, or, in their context, tend to restrain the employees in
the exercise of their rights under the Act is not protected by the free
speech guarantees of the Constitution from the sanctions of the Act.
To a similar effect are the holdings in: N. L. R. B. v. Crown Can Co.,
138 F..(2d) 263 (C. C. A. 8); N. L. R. B. v. Glenn L. Martin-Nebraska
-G, 141 F. (2d) 371 (C. C. A. 8); Elastic Stop Nut Corp.v.N.L.R. B,
142°F. (2d) 371 (C. C. A. 8); N. L. R. B. v. Lettie Lee, Inc., 140 F.
#2d) 243 (C. C. A. 9). S :

i~ -Relevant to a consideration of this subject is the discussion of the
following cases at page 66 of the Eighth Annual Report N. L. R. R.
v. William Dawvies Co., 135 F. (2d) 179 (C. C. A. 7), cert. denied, 320
U.8:770; N. L. R. B. v. Trojan Powder Co., 135 F. (2d) 337 (C. C. A.
3); cert: denied, 320 U. S. 768; N. L. R. B. v. American Tube Bendin,

. Co., 134 F. (2d) 993 (C. C. A. 2), cert. denied, 320 U. S. 768.. .

3'The conflict engrevndere'vd'bg these twa cases on whether such a rule may proi)er]y be prohibited under the
Aect-will probably be decided by the Supreme Court this year, as petitions for certiorari have been granted in
both cases.
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6. Kinds of affirmative action the Board may properly require upon a
finding of unfair labor practices.

a. The Board’s power to require an employer, upon a finding that
he unlawfully assisted or dominated a labor organization, to reimburse
his employees for the amounts checked off from their wages as dues
payments to such a labor organization was sustained as a valid exer-
cise of the Board’s discretion to order such affirmative relief as will
effectuate the policies of the Act in N. L. R. B. v. Cassoff, 139 F. (2d)
397 (C. C. A. 2),and in N. L. R. B. v. Baltimore Transit Co., 140 F.
(2d) 51 (C. C. A. 4), cert. denied, 64 S. Ct. 848. The Court, in each
of these cases, relied on a similar holding of the Supreme Court in
N. L. R. B. v. Virginia Electric & Power Co., 319 U. S. 533, where the
check-off was made under a closed-shop agreement with a company-
dominated labor organization. The Court of Appeals for the Second
Circuit, in the Cassoff case, sustained the Board’s order even though
the organization was found to be company assisted in violation of
Section 8 (1) of the Act rather than company dominated in contra-
vention of Section 8 (2). Similarly, the Court of Appeals for the
Fourth Circuit, in the Baltimore Transit case, where the union was
company dominated but had no closed-shop agreement, held that the
reasoning of the Supreme Court does not turn on whether the pay-
ments were made under a closed-shop agreement but rather on the
finding that they were exacted in support of the employer’s unfair
labor practices and represent a loss incurred by the employees in
consequence of those unfair labor practices.

b. The Board’s power to order an employer to reopen a department,
found to have been shut down temporarily for antiunion reasons, and
to reinstate the employees discharged pursuant to this discriminatory
conduct was upheld as an appropriate and valid exercise of its dis-
cretion to order such affirmative relief as will effectuate the policies of
the Act in N. L. R. B. v. Cape County Milling Co., 140 F. (2d) 543
(C. C. A. 8). Distinguishing this situation from one in which the
shut-down is permanent, the Court stated that, as the Board had

roperly found the employer’s conduct to constitute no more than a
ock-out, the order did not raise the issue of the Board’s power to
direct the resumption of business operations finally and fully
abandoned.

Principles of Administrative Law

The Courts have recognized that the Board, as an instrumentality
fashioned by Congress to administer a public policy in a specialized
field, must, under the terms of the statute and as an administrative
agency, be permitted to operate with autonomy in certain limited
areas. In addition, the Courts have relied on the Board’s judgment
in the field of labor relations and have declared it to be essential in
reviewing Board findings of fact and orders that important weight be
accorded thdt judgment. These rules of administrative law and
review will be considered: :

1. The Courts will not interfere with the progress of Board proceedings
or depart from the procedures of the Act.

Elliott et al. v. American Mfg. Co., 138 F. (2d) 678 (C. C. A. 5).
Holding that the Court below had improperly rendered a declaratory
judgment that an employer may, under certain circumstances, validly
refuse access and information to agents of the Board investigating
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charges of unfair labor practices, the Circuit Court of Appeals declared
that the courts should not interfere prematurely in the proceedings of
administrative agencies, or, without good reason, depart from statutory
procedures. It pointed out that the Act provided an appropriate
method, available to the employer, for testing the Board’s subpoena
powers.

Inland Container Corp. v. N. L. R. B., 137 F. (2d) 642 (C. C. A. 6).
Holding that the Act empowers the Courts to entertain a motion to
adduce additional evidence only in unfair labor practice cases, the
Court denied an employer’s request for leave to adduce such evidence
in a representation proceeding under Section 9 of the Act. .

- 2. The Courts will not prescribe the form or style of Board decisions.

N. L. R. B. v. Jasper Chair Co., 138 F. (2d) 756 (C. C. A. 7), cert.
denied 64 S. Ct. 618. The Court, in passing upon the Board’s
practice of issuing ‘‘short-form’’ decisions (in which the Board expressly
adopts as its own those findings and conclusions of the Trial Examiner
with which it is in agreement), held that, as long as due process
re%uirements are satisfled and the Board makes the findings of fact
and issues an order in each. case, the form and style in which its
findings and order are to be couched are exclusively for the Board’s
determination.’

3. The Courts will not hold the Board to barren formalities or mere
repetition in fact-finding statements. N. L. R. B. v. Regal Knitwear
Co., 140 F. (2d) 746 (C. C. A. 2), cert. granted on another point
October 9, 1944.

In sustaining as valid the Board’s order requiring the reinstatement
of an employee who had found substantially equivalent employment,
the Court stated that the Board’s failure to explain in its decision the
reasons for the affirmative relief ordered did not conflict with the
Supreme Court’s direction in N. L. B. B. v. Phelps Dodge Corp.,
313 U. S. 177, that the Board make explicit findings in that case as to
the considerations underlying its order of reinstatement despite the
receipt of substantially equivalent employment.c Refusing to remand
the case to the Board for the making of such findings in this instance,
the Court declared that, as the Board had fully set out its reasons in
an earlier case, it must be assumed that they apply in all similar cases
and that to require the Board to explain its action anew in each decision
would be to hold it to mere formality and repetition.

4. The Courts will not limit the Board’s powers to enforce the policies
of the Act by applying the doctrine of estoppel or res judicata to its ad-
ministrative determinations.

a. The Board’s earlier determination not to proceed against an
employer for jurisdictional reasons does not bar the subsequent
institution of unfair labor practice proceedings against that employer,
for mistaken action or inaction of an administrative agency cannot
operate to deprive the public of the benefits of the statute conferred
by Congress and administered by the agency. The principle of res
judicata does not apply to the administrative determinations of such
an agency. N. L. R. B. v. Baltimore Transit Co., 140 F. (2d) 51
(C. C. A. 4), cert. denied 64 S. Ct.,848. It should be noted that the
earlier determination of the Board related merely to a question of
whether or not to initiate a proceeding and was not a determination
on the merits.
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b. The Board is not prevented by a settlement agreement from
inquiring into the conduct engaged m by the employer prior to the
agreement and from making findings of unfair labor practices and
issuing an appropriate order on that antecedent conduct, for the
Board cannot be estopped by its earlier administrative action from
performing its statutory duty to prevent the commission of unfair
labor practices. It is for the Board alone to determine, however, in
the exercise of its discretion, to what extent its unfair labor practice
findings should be influenced by settlement agreements. N. L. B. B.
v. Phillips Gas & Oil Co., 141 F. (2d) 304 (C. C. A. 3).

¢. The Board is not precluded by a consent agreement providing
for the participation of a labor organization in an election, or by a
certification of the organization as bargaining representative,
from subsequently finding that organization to be company dominated
and ordering its disestal%jshment., particularly where employer inter-
ference continues after: the agreement, election, or certification.
In Wallace Corp. v. N. L. R. B.,, 141 F. (2d) 87 (C. C. A. 4),
enforced by the Supreme Court, 15 L. R.R. 505, December 18,1944, the
Court of Appeals for the Fourth Circuit declared that, although
settlements approved by the Board should ordinarily be observed
and administrative orders should not be lightly disregarded, these
are guides for the exercise of discretion by the Board, not limitations
upon'its power to prevent unfair labor practices by considering conduct
antecedent to the agreement and certification. The Court of Appeals
for the Tenth Circuit, in Utah Copper Co. v. N. L. R. B., 139 F. (2d)
788, cert. denied 64 S. Ct. 946, in sustaining a finding of company
domination on conduct both antecedent and subsequent to a consent-
election agreement and certification, pointed out that Section 9 of the .

" Act, under which the Board has adopted the consent-election proce-
dure, is separate and distinct from Section 10, under which the Board
is empowered to prevent the commission of unfair labor practices. The
same principle was applied in N. L. R. B. v. Locomotive Finished
Material Co., 142 F. (2d) 802 (C. C. A. 10). It should be noted that
the Board does ordinarily, as a mattér of administrative discretion,
hold parties to their agreements. .

5. The Courts will not interfere with the methods adopted by the
Board for ascertaining the bargaining representative in an appropriate
unit.

In N.L.R. B.v. Capitol Greyhound Lines, 140 F. (2d) 754 (C. C. A.
6), cert. den. 64 S. Ct. 1285, the Court, sustained as proper the Board’s
action in according finality to the rulings of its Regional Director on
the conduct and results of a consent election upon a finding by the
Board that such rulings were neither arbitrary nor capricious. En-
forcing the Board’s order directing the employer to bargain with the
representative designated by the Regional Director, the Court stated
that the Board has exclusive authority under the Act to select suit-
able methods for ascertaining the bargaining representative in an
appropriate unit and that the Court will not set itself up as a judge of
those methods.

6. The Courts will honor a Board certification as conclusive evidence
of a bargaining agent’s authority for a reasonable period.

In holding that the Board may properly rely upon a certification
of a bargaining agent (made in one case after a Board directed elec-

616340—45——5
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tion and in another by a Regional Director pursuant to a consent
election agreement) as evidence of a bargaining agent’s authority to
bargain with the employer for a reasonable period even in the face
~ of attempts by the employees to revoke the agent’s authority, the
- Courts have recognized that Board certifications, the most reliable
means of ascertaining the employees’ wishes, must have some measure
of permanence if the statutory purpose of stability in bargaining
relations is to be achieved. Appalachian Electric Power Co. v. N. L.
R. B, 140 F. (2d) 217 (C. C. A. 4), where the attempted revocation
was made within 2 months of the Board’s certification; N. L. B, B, v.
Century Oxford Mfg. Corp., 140 F. (2d) 541 (C. C. A. 2), cert. denied
October 9, 1944, where the attempted revocation was made within 6
weeks of the Board’s certification. In the latter case, the Court
stated that the determination of the effective period of a certification
‘“is a matter primarily, perhaps finally, for the Board.”

7. The Courts will not recognize a limitation, upon the Board’s expend-
itures as a restriction upon their enforcement powers.

This principle was announced in each of three proceedings brought
by the Board for the enforcement of its order disestablishing a labor
organization found to be company dominated and nullifying a collec-
tive agreement between the employer and the organization. N. L.
R. B. v. Elvine Knitting Mills, 138 F. (2d) 643 (C.C.A.2); N.L.R. B.
v. Baltimore Transit Co., 140 F. (2d) 51 (C. C. A. 4), cert. denied 321
U.S.795; N. L. R. B. v. Thompson Products, Inc., 141 F. (2d) 794
(C. C. A. 9). In each, the employer contended that the Board was
barred from instituting the proceeding by a limitation upon its
appropriation for the past fiscal year prohibiting the use of its funds

. “In connection with a complaint case arising over an agreement

between management and labor which has been in existence for 3 -
months or longer without complaint being filed.”” The Courts, in
rejecting this contention, held that the Appropriations Act, regulating
the Board’s expenditure of moneys, cannot be construed to operate
as a substantive amendment of the powers of the Courts under the
statute to review Board orders.

8. Areas in which the Courts have accepted the Board’s expert judg-
ment as controlling.

a. Appraisal of the relative benefits to the employer and the prejudice to the

rights of the employees under the Act of a rule prohibiting solicitation on company
property. Republic Aviation, discussed supra, p. 57. .

The Court of Appeals for the Second Circuit acknowledged that
the Board’s specialized judgment in such a matter is to be accepted
unless arbitrary.

b. Appraisal of the impression likely to be made on employees concerning their
employer’s attitude toward the union whose stewards are permitted to wear union
buttons in the plant before the union attains majority status. Republic Aviation.

The Court, in upholding as valid the Board’s finding that the refusal
to permit the wearing of steward’s buttons constituted interference
with, legitimate union activity, declared that the detérmination of
whether the permitting of such a display would lead the employees to
believe that the employer favored and recognized the union as major-
ity representative is ‘‘preeminently one for those versed in trade-
union lore” and not for the Court.

¢. Appraisal of the duration of the effect of employer domination upon em-
ployees. N. L. R. B. v. Standard Oil Co., et al., 138 F. (2d) 885 (C.C. A.2).
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In sustaining the Board’s finding that a labor organization did not
represent the free choice of the employees because it inherited the
infirmities of its outlawed predecessor, the Court declared that the
Board’s special acquaintance with labor relations renders it more
competent than the Courts to make this judgment and that, indeed,
as an expert administrative tribunal in a specialized field which has
become the subject of wide study and extensive literature,qg:he Board

enjoys an advantage “which no bench of judges hope to rival.”

Cases in Which the Board's Order Was Denied Enforcement in Whole or in Part

During the past fiscal year the Circuit Courts of Appeals set aside
the Board’s order in six cases and denied enforcement of a portion
of the Board’s order in eight cases. Of the first group, three cases
turned on the general question of the substantiality of the evidence
relied upon by the Board in support of its findings of unfair labor
practices. Boeing Airplane Co. v. N. L. R. B., 140 F. (2d) 423
(C. C. A. 10); N. L. R. B. v. Clinton Woolen Mfg. Co., 141 F. (2d)
753 (C. C. A. 6); N. L. R. B. v. The Brown-Brockmeyer Co., 143 F. (2d)
538 (C. C. A. 6). In a fourth case, involving the validity of the
Board’s finding of a refusal to bargain, the Court held that the Board’s
conclusion that thelunion commanded the requisite majority in the
appropriate unit was incorrect as a matter of law on a showing that
some of the employees, sufficient in number to affect the majority,
had not of their own free will authorized the union to represent them.
N. L. R. B. v. Dadourian Ezxport Corp., 138 F. (2d) 891 (C. C. A. 2).
In N. L. R. B. v. Bradford Machine Tool Co., 138 F. (2d) 246 (C. C. A.
6), the Court refused to sustain as proper the Board’s finding that the
employer had illegally participated in the selection of his employees’
bargaining representative by granting exclusive recognition to that
representative and according it certain contract terms on bargaining
authorizations which depended for their finality on the granting of
such contract terms to the representative. The sixth case, Le
Tourneaw Co. of Georgia v. N. L. R. B., is discussed at page 57 supra.

Of the eight cases in which the Board’s order was denied enforce-
ment in part or was modified in part, two turned on the general
question of the substantiality of the evidence to support some of the
Board’s findings of unfair labor practices. N. L. E. B. v. Register
Publishing Co., 141 F. (2d) 594 (C. C. A. 7); N. L. R. B. v. Duncan
Foundry & Machine Works, 142 F. (2d) 594 (C. C. A. 7). In four
cases, the Court sustained the Board’s findings of unfair labor prac-
tices but for various stated reasons modified in slight degree the
Board’s order on those findings. Berkshire Knitting Mills v. N. L. R. B.,
139 F. (2d) 134 (C. C. A. 3); N. L. R. B. v. American Creosoting Co.,
139 F. (2d) 193 (C. C. A. 6); Consolidated Aircraft Corp.v. N. L. R. B.,
141 F. (2d) 785 (C. C. A. 9); Richfield Oil Corp. v. N. L. R. B., 143 F.
(2d) 860 (C. C. A. 9). In Western Cartridge Company v. N. L. R. B.,
139 F. (2d) 855, petition for rehearing denied, 139 F. (2d) 860 (C. C. A.
7), the Court denied enforcement of that part of the Board’s order
requiring the reinstatement with back pay of discharged strikers, who,
although union members, had engaged in concerted activity as a sepa-
rate group rather than as union adherents. The Court held that, under
these circumstances, the Board could not properly find that the dis-
charges constituted a violation of Section 8 (3) of the Act, as no dis-



64 Ninth Annual Report of the National Labor Relations Board

couragement of membership in the union was shown and the Board had
failed specifically to find that the discharges were made to discourage
membership in the separate organization represented by the strikers.
The Court refused to sustain these portions of the order as’an appro-
priate remedy under Section 8 (1) of the Act on the ground that the
Board had not found that the discharges directly violated Section 8 (1).
In N. L. §. B. v. Waples-Platter Co., 140 F. (2d) 228 (C. C. A. 5),
although the Court refused to enforce the back-pay provision of the
Board’s order on the ground that the evidence was insufficient to
support the Board’s f%ding that the employer had in effect dis-
criminatorily discharged certain employees by transferring them to
jobs which they refused to accept, it nevertheless affirmed as valid the
Board’s order of reinstatement on the ground that it was warranted
by evidence showing antiunion conduct by the employer against
these employees.
Contempt Proceedings

The Circuit Courts of Appeals, in determining whether there has
been compliance with their decrees sustaining Board orders on findings
of unfair labor practices, have examined the employer’s conduct in
the light of the Board’s determination of the illegality of such conduct
in unfair labor practice cases and have also exercised their own inde-
pendent judgment in the matter. Three cases will demonstrate the
different approaches in contempt proceedings: ,

Great Southern Trucking Co.v. N. L. R. R., 139 F. (2d) 984 (C. C. A.
4) cert. denied 64 S. Ct. 944. The Court, in adjudging the employer
corporation and its president in contempt of its decree enforcing the
Board’s bargaining order, held that the obligation to bargain was not
dissolved by reason of the union’s loss of membership occasioned by a
substantial turn-over in the employer’s working force. Announcing
the same principle in enforcing its decree as did the Supreme Court
in sustaining the Board’s order in the Franks case (supra, p. 54),
the Court here stated that, until the employer remedies his prior
unfair labor practices by bargaining in good faith with the union, it
can not be said that the union’s loss of majority is not related to the
employer’s earlier unlawful refusal to bargain.

N. L. R. B. v. Edward G. Budd Mfg. Co., 142 F. (2d) 922 (C. C. A.
3). Here, the Court refused to hold in contempt of its noninterference
decree an employer who, simultaneously with his posting of a notice
giving assurance of nonintrusion upon the employees’ rights under the
Act, sent each employee a letter praising the accomplishments of a
company-dominated union ordered disestablished and expressing a
preference for the formation of a new unaffiliated labor organization.
The Board and the employer framed the issue in conformity with the
Supreme Court’s holding in the Virginia Electric case (supra, p. 54)
and presented the contempt case to the Court on the question of
whether the letter, viewed against the background of the unfair labor
practices found by the Board, constituted a violation of the Court’s
decree. The Court held that, in contempt proceedings, it was free to
regard the letter in isolation and that, so viewed, that communication
was protected by the free speech guarantees of the Constitution and did
not violate the decree.

N. L. R. B. v. Reliance Manufacturing Co., 143 F. (2d) 761 (C. C. A.
7). The Court here held that the employer corporation and those in
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charge of its management had interfered with an employee election
for the determination of representatives by publishing in local news-
papers the company’s sales slogan, ‘“Rely on Reliance,” by permitting
its supervisors to display that slogan in the plant, by polling the
employees on their voting intention, and by general remarks against
the union. Rejecting the contention that the publication of the
slogan was a privileged exercise of the right of free speech, the Court
held that, viewed in the light of the surrounding circumstances, it
was an exhortation to the employees to vote against the union and as
such contravened the mandate of the decree prohibiting interference,
restraint, or coercion in the exercise of the rights guaranteed by the
statute. The Court ordered the corporation and its officers to purge
themselves of the contempt by appropriate notices to be posted in the
plant, distributed to the individual employees, read over the public
address system in the plant, and published in the same newspapers
in which the advertising slogan had appeared.

Compliance (Post-Decree) Litigation Other Than Contempt

In addition to contempt proceedings, the Circuit Courts of Appeals
during the past year have acted in proceedings brought after and in-
volving decrees enforcing Board orders.

In N. L. R. B. v. Empire Worsted Mills, Inc. (C. C. A. 2), the Board,
after decree,* pursuant to remand by the Court, held a hearing and
made a formal determination of the amounts due under the back-
pay provision. Thereafter, on motion of the Board, the Court
amended the provision of the decree awarding back pay by incorpo-
rating in it the amounts found to be due under the Board’s compu-
tation. This procedure followed the doctrine previously laid down
by the Second Circuit in N. L. R. B. v. New York Merchandise Co.,
134 F. (2d) 949, in which the Court said that the findings of the Board
as to the amounts due are made by it ‘“as a Board and not as a sur-
rogate of the Court,” and if supported by evidence, are as conclusive
upon the Court as findings of the Board in an original proceeding.

In the Empire Worsted case, the Court in confirming the back-pay
award established the following principles:

1. Deduction for periods in which employees were incapacitated due
to childbirth. '

During the back-pay period certain of the claimants bore children.
The employer claimed that back pay should be disallowed for the
entire period of discrimination beginning with the period 3 months
before childbirth. Instead, the Board suspended back pay only for
a 6-month period, beginning 3 months before and ending 3 months
after childbirth. The Court upheld the Board, stating, it lay upon
the respondent to prove any deduction beyond a fair minimum such
as the Board has found.”

2. Additional time spent in housework as ‘‘earnings.”

The employer claimed a deduction from back pay to the extent
of the reasonable value of the services performed by married women
claimants as housewives during the period of idleness caused by dis-
crimination. The Court uphe%d the Board in refusing to grant the
claimed reduction, stating that ‘“these employees who did their own

¢ Reported in 129 F, (2d) 668.
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gousework while idle, cannot be said to have made ‘earnings’ by so
oing.” :

Eagle-Picher Mining & Smelting Co. v. N. L. R. B., 141 F. (2d) 843
(C. C. A. 8), involved the extent of the right of the Board to reconsider
the. adequacy of its remedy after enforcement by a Court decree.
There, the Board, after decree,’® petitioned the Court to remand the
case to the Board for the purpose of considering the advisability of a
different back-pay remedy. In support of the petition, it was argued
that the back-pay remedy in force was a highly special one which had
been devised in the mistaken belief that employment was unavailable
for all the employees found to have been discriminated against, but
that the remedy as applied to the actual situation appeared to deprive
the claimants of recompense for a-large portion of their estimated
losses occasioned by the discrimination. The charging union, which
represented the claimants, also asked that the case be remanded to
the Board, and, as an additional reason, pointed out that the formula
contained a verbal érror which seriously distorted the back-pay remedy
when applied to the actual employment situation. However, the
Court refused to remand the case, stating that it was not convinced
that the Board formulated .the back-pay remedy upon/the basis of a
mistaken belief as to the number of jobs available for employees or
that the remedy in question, in spite of its fractional award of back .
pay, resulted in an unfair administration of the Act.®

s Reported in 119 F, (2d) 903.
¢ The Supreme Court granted certiorari on October 23, 1944,
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STUDIES OF THE RESULTS OF BOARD ACTIVITIES

DURING the past year the Board continued its program of
operations analysis. This program was designed to enable the Board
to review and evaluate its policies and practices in the light of expe-
rience. In general, the analysis sought to ascertain the extent to
which the purposes of the Act were effectuated and the frequency
with which collective bargaining relationships were established subse-
quent to the processing of election and unfair labor practice cases
by the Board. A brief report is here given of the major results of
these statistical studies of experience.

RESULTS OF UNFAIR LABOR PRACTICE CASES

Study of unfair labor practice cases leads to the conclusion that
the Board ultimately obtains substantial compliance with its orders in
the great majority of cases. A few are set aside by the courts. In
rare instances circumstances make the question of compliance of no
practical consequence or impossible of achievement. Less than 100
percent compliance is sometimes approved when the policies of the
Act are effectuated by such action. Available evidence indicates,
however, that in all but a small number bf cases substantial com-
pliance with the orders of the Board is ultimately obtained.

The success of the Board in handling unfair labor practice cases
is to be judged also by the extent to which collective bargaining fol-
lows compliance with the Act. It is not implied that the Board can
claim sole credit for the establishment of collective bargaining follow-

" ing compliance with the Act. Board action is only one of many

factors determinative of the result. (For example, the type of union
activity and the state of the labor market are important.) Neverthe-
less, where differences are found in the extent of collective bargaining
after various types of cases, or between companies involved in N. L. R.
B. cases and others, the conclusion is warranted that the results are in
part, at least, due to Board action.

Collective bargaining has been found in effect in two-thirds or more
of the unfair labor practice cases studied, after compliance was
achieved. Even where courts have enforced orders to bargain despite
claims that unions have lost their majorities, stable bargaining relation-
ships have been established in a very large number of cases. The cases
adjusted by informal methods (i. e. without formal hearings and writ-
ten findings) show a somewhat greater success in the extent of later
collective bargaining thar do those which go through formal proce-
dures of Board and court action. Larger plants involved are covered
by contracts to a greater degree than are the small plants. The
union which filed the original charge is the one that obtains the contract
in all but a small number of cases.

67



68 Ninth Annual Report of the National Labor Relations Board

It is significant that in those situations where there have been
unfair labor practices and compliance with the Act has been achieved
through Board procedures, the coverage by collective bargaining
contracts is more extensive than otherwise. Nearly 75 percent of the
employees involved in these cases are included under collective bar-
gaining relatiorships. The U. S. Bureau of Labor Statistics ! esti-
mates the coverage of collective bargaining agreements in January
1944 as almost 45 percent of all workers in private industry, and 60
percent of the wage earners in manufacturing. The Board cases in-
clude nonmanufacturing and white-collar employees as well as those
in manufacturing. A significantly greater coverage by collective
bargaining relationships than the general average for manufacturing,
nevertheless, is indicated for situations in which unfair labor practices
have been remedied through Board action.

Another indication of the degree to which the policies of the statute
are effectuated by Board action in unfair labor practice cases is the
absence of subsequent valid charges of such practices. Later charges
of unfair labor practices, which were upheld by the Board, occurred in
a very small number of cases, not over 10 percent for any group of
cases studied. Cases which went through formal procedures, how-
ever, showed somewhat fewer later violations.

ADJUSTMENT,.OF UNFAIR LABOR PRACTICE CASES

The Board normally disposes of a substantial number of cases
through informal adjustment; that is, the parties settle the issues so
as to meet the requirements of the Act without the institution of
formal proceedings. This method of adjusting cases compares
favorably, as regards its success in effectuating the policies of the Act,
with cases which invoke formal procedures. Judged by the extent of
later. collective bargaining, the informal cases are slightly more
successful.

These conclusions are based on a study of 800 unfair labor practice
cases closed by informal adjustment and 141 cases closed upon.
icompliance after formal action in 6 of the Board’s Regional Offices
during the calendar years 1941 and 1942. These cases cover a great
variety of industries, unions, types of community, and geographic
areas ranging from New England to the Middle West, Southwest, and
. California. The 800 adjusted cases constitute 18.6 percent of approx-
imately 4,300 cases closed by informal adjustment in the 2-year period.
The 141 formal cases comprise 21.7 percent of the national total of
650 cases closed on compliance with Intermediate Report, Board
order, or court decree.

Collective bargaining, as shown by either signed contracts or
negotiations in process, was in effect in about two-thirds of the cases
by the fall of 1943. As shown in table 7, for the 800 adjusted cases
the percentage is 67.0 anid for 141 formal cases 60.0. The formal cases
tended to be the more complex and difficult ones. Also, in a larger
proportion of them, unions were required to undergo further represen-
tation proceedings before the Board in order to achieve recognition.
Both these factors, no doubt, help explain the greater extent of col-
lective bargaining following informal adjustment of cases.

As between the informally adjusted cases and the formal cases,

1 Monthly Labor Review, April 1644, p. 687.
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Table 7.—Extent of collective bargaining in 1943 following unfair labor practice cases
closed by informal adjustment or on compliance after formal action, duting 1941 and
1942, in 6 Regions

All cases with collective bargaining
information available
Com- . In-
: pany orma-
Basis on which case closed Nfumbgr E °u:ftn'i;° No collective | outof | tion not
ol case: ggeﬂectg bargaining busi- | avail-
Total ness able
, Number | Percent |Number | Percent
Adjusted...._..___ S 800 772 517 67.0 255 33.0 10 18
Compliance after formal
1625 (€) « DR 141 135 81 60.0 4 40.0 5 1
Board order ! 66 65 35 53.8 30 48.2 0 1
Consent decree. - 50 47 30 63.8 17 38.2 3 0
Court order 25 23 16 69.6 7 30.4 2 0
Total 2______ ... 936 902 597 66.2 305 33.8 15 19

1 Includes 16 with Intermediate Reportfonly. L
iu’ Elvte tlililllsits had both formal and adjusted cases during this period. The duplications are eliminated
the totals.

the latter show a higher percentage of collective bargaining in 1943
for cases involving a company-dominated union. A contractual
relationship was in effect by 1943 in 36, or 81.8 percent, of 44 formal
cases, as compared with 42 or 67.7 percent, of 62 adjusted cases.
For cases involving all other types of violation of the Act, however,
the percentage with bargaining relations in effect in 1943 was larger
for the informally adjusted cases than for those which had gone through
formal procedures.

Informally adjusted cases show a history of slightly more later
charges of unfair labor practices, and substantially more of such later
charges of violations which have been upheld, than do the formal
cases. Later charges of violation of the Act were filed, as shown in
table 8, in 19.1 percent of the informally adjusted cases and in 17.0

Table 8.—Number and disposition of later charges? following unfair labor practice cases
closed on informal adjustment or compliance after formal action during 1941 and
1942, in 6 Regions

Number
Number
with later | WAL 18T | Number and disposition of later -
charges “"heé‘-j or charges
; Total . pending
Basis on which case closed cases
With-
Num- (];el:i Num- g?{ Total [drawn| Ad- |Board| Pend-
ber of total] PeT lof total| €SS gisqsi:& justed | order | ing
Adjusted....._ .. ... ..___ 800 153 19.1 80{ 10.0 209 120 76 7 6
Compliance after formal
action._.__._______._______. 141 24 17.0 6 4.3 40 31 5 0 4
Board order?____________ 66 1| 16.7 2 3.0 19 15 0 0 4
Consent decree._ - 50 9] 18.0 2 4.0 11 9 2 [] 0
Court order._... . 25 4| 18.0 2 8.0 10 7 3 0 0
Total ... o] 3936 175y 18.7 84 9.0 245 148 80 7 10

1 Includes all filed through November 1943, and their disposition as of February 1944,
2 Includes 16 with Intermediate Report only. .

th’ f;g:ls units had both formal and adjusted cases during this period. The duplications are eliminated in
e 3 .
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percent of the formal cases. Such charges were either upheld or still
pending in 4.3 percent of the formal cases and in 10 percent of the
informal cases. This 10-percent recurrence of unfair labor practices
after the first adjustment is, on the whole, evidence of success in the
informal adjustment of cases, particularly in view of the finding of
the existence of contractual relationships in two-thirds of the adjusted
cases. -

The collective bargaining relationship in effect in 1943 in the
majority of cases involved the union which filed the charges of unfair
labor practices. In the 722 informally adjusted cases on which, infor-
mation was available, the charging union held the contract in 466
cases (60.4 percent), some other union in 51 (6.6 percent), and no
collective bargaining was in effect in 255 cases (33 percent). In 135
formal cases, the charging union had a contractual relationship in 67,
nearly one-half, and another union in 14, or 10.4 percent, while no
such relationship was in effect in 54 cases, or 40 percent.

ENFORCEMENT OF ORDERS TO BARGAIN DESPITE CLAIMS OF UNION
LOSS OF MAJORITY

Enforcement of collective bargaining orders has been resisted in
many tases on the ground that the union, which prior to the unfair
“labor practices had been the majority representative, no longer repre-
sented a majority of employees. A study of the results of court orders -
to employers to bargain with unions, despite such claims, indicates
that stable bargaining relationships are established in the great
major:ty of cases.

The study covers all’46 known cases in which the loss of majority
issue was raised as a defense against enforcement and in which there
was an opportunity to bargain before January 1, 1944. '

Contracts resulted from the bargaining that followed court decrees
in 39 of the 46 cases, while the bargaining situation was still incon-
clusive as to 2 cases. In 5, negotiations failed to culminate in
agreement. The substantial number of these contracts that were
reneéwed beyond their initial term evidences the vitality of the rela-
tionships that were established. Of 26 'contracts which completed
their original terms, 21 were renewed; 2 four times, 1 three times, 7
twice, 11 once, while 5 expired without renewal. Two of those
renewed expired at the end of their second term. Thirty-one con-
tracts were still in effect in January 1944 and betokened relationships
that lasted for periods ranging from a few months to over 5 years for
1 contract. .

The length of time consumed in securing a final court decree does
not appear to have any significant effect upon the success of unions in
obtaining and holding contracts after the decree. Thus, in the three
cases in which 4 years or more elapsed between the filing of the original
charge and final court review, bargaining resulted in contracts which ,
have been renewed once and were still in effect at the time of the
research.

The strong impetus given to the promotion of legitimate collective
bargaining by the elimination of company-dominated unions is shown
by the success of unions in securing and obtaining contracts in cages
in which the order to bargain is combined with a direction to dises-
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tablish a dominated organization. In all 14 cases in this category,
contracts resulted which were still in effect in January 1944. Of the
14 original contracts, 4 had not yet expired and the remainder had
been renewed from 1 to 4 times. Cases in which violations of other
sections of the Act were combined with Section 8 (5) violations do not,
present any such clear-cut relationship.

Those cases in which contracts were signed after court enforcement
of the Board’s order to bargain are relatively free of later charges of
unfair labor practices. Only four cases were involved in such later
charges and in no case was further formal action required.

G
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 SPECIAL STATUTORY FUNCTIONS VESTED IN THE BOARD; WAR
LABOR DISPUTES ACT AND TELEGRAPH MERGER ACT

lN THE last Annual Report the Board discussed two new statutory
functions which Congress has designated the Board to perform.
These are (1) the conduct of strike ballots pursuant to Section 8 of
the War Labor Disputes Act,’ and (2) the administration of the labor-
protection provisions embodied in Section 222 (f) of the Telegraph
Merger Act? On the date of preparation of the Eighth Annual
Report the Board had just embarked upon the administration of each
of these statutes and, consequently, had done little more than es-
tablish the necessary procedures, promulgate the basic regulations, -
and hew out the general principles governing the application of their
provisions. These procedures, regulations, and governing principles
have since been tested by more than a year of day-to-day operation, -
and, in general, have demonstrated themselves to be sound. Some
modifications both in procedure and guiding principles have of course
been made as a result of experience. But, in the main, the basic
procedures and general principles which were established at the out-
set, and which are described in the last Annual Report,® are still
followed. With more than a year of experience in administering the
statutory provisions back of it, however, the Board is now in a posi-
tion to analyze and in some measure appraise the operation of these
statutory provisions. ,

WAR LABOR DISPUTES ACT] == =3 -

The Board’s sole function under the War Labor Disputes Act is
to conduct strike ballots and certify the results to the President. The
statute was passed on June 25, 1943, and, consequently, was in oper-
ation throughout the entire fiscal year 1944. During that year; dis-
pute notices were filed in 1,089 cases. In 75 of these cases the em-
ployees involved were found to be engaged in enterprises which were
not covered by the statute; and in 40 cases the notices did not become
effective because they did not otherwise meet the statutory require-
ments. Thus, 974 valid and effective dispute notices were filed dur-
ing the fiscal year. Fifty-four of these were pending at the close of
the year, leaving a total of 920 cases in which the Board took some or
all of the steps necessary for the conduct of strike ballots. Strike
votes were actually taken by agents of the Board in 232 cases involv-
ing 381 separate voting units. And, in 323 of these units, the ma-
jority of the employees to whom the dispute was applicable cast their
votes in favor of a strike. Only 34 units showed majorities voting

157 Stat. 163 (1943). .
3 57 Stat. 5 (1943). , \

3 See Chapter IX, Eighth Annual Report.
4 See tables 1 and 2 in Appendix, p. 92.
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against a strike, there being 12 elections in which no votes were cast
and 2 others resulting in a tie vote.

The Board has noted with interest a report appearing in the Sep-
tember issue of the Monthly Labor Review as to the number of ac-
tual strikes occurring in cases in which strike ballots were conducted
by this agency pursuant to the War Labor Disputes Act.®* This report
states that over the entire first year of operation of the War Labor
Disputes Act, during which time strike votes were conducted in 232
cases and a niajority voted to strike in 203 cases, only 64 strikes took
place following the strike ballots conducted by this Board. It also
points out that these strikes amounted to only 1.4 percent of all strikes
which occurred during that period.

An analysis of the major issues giving rise to the disputes in the 232
cases in which ballots were conducted last year reveals that a large
proportion of the strike notices were filed for the purpose of attempting
to influence by threat of strike the action of governmental agencies in
cases pending before them, or were filed for the purpose of expressing
an objection to action already taken by such governmental agencies.
Typical of this group of cases is one in which a union files a strike
notice in protest against the alleged delay of governmental agencies in
passing upon the union’s demand for a wage increase; or a case in
which a union files a strike notice in protest against the action of such
governmental agencies in denying its demand for such wage increase.
These cases accounted for 85, or 36.6 percent, of all cases in which
strike ballots were conducted last year, and involved slightly more
than one-half of all valid strike votes cast.

A second large group of cases involved disputes between labor unions
and employers concerning substantive terms of employment. This
type of dispute was present in 97 cases, or 41. 8 percent of all cases.
Also relating to disputes between unions and employers were the cases
involving union organization issues, such as demands for union shops
or closed shops and maintenance-of-membership. These issues were
responsible for 29 strike elections, or 12.5 percent, of all cases in which
strike votes were conducted. All other issues accounted for 21
strike votes, or 9.1 percent of the total.

The type of issues involved in the cases which have gone to a vote
tends to indicate that labor organizations are making use of the strike
ballot machinery of the War Labor Disputes Act to dramatize and
focus public attention on their demands and to marshal employee
support for the union’s position. The character of the disputes also
point to the conclusion that unions are seeking to make use of the
strike ballot to bring pressure in the form of a strike threat to bear upon
the governmental agencies dealing with labor disputes, either in the
hope of obtaining more favorable decisions or more rapid ones. A
small number of strike notices have been filed with respect to action
taken by the National Labor Relations Board.® A typical case was
one in which a union filed a strike notice in protest against a decision
of the Board dismissing -the union’s petition for a representation
election on the ground that it was untimely. The strike referendum
resulted in & majority vote in favor of an interruption of work, and
thereupon the union requested reconsideration of the representation

& See Monthly Labor Review Vol. 59, No. 3, at p. 572, September 1944,
¢ Action taken by this agency was directly involved in only 10 cases during the entire year.
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case, contending that the majority vote in favor of'a strike estab-
lished the majority status of the union. Thus, in this case, and the
same is true of others, the union sought to utilize the strike vote to
achieve a result which had already been denied it under the normal
processes of the National Labor Relations Act. In this and other
cases, 'however, this tactic has not been successful. The Board
pointed out in a written decision? that the conduct of strike ballots
under the War Labor Disputes Act is entirely independent of the
representation proceedings conducted pursuant to Section 9 (c) of the
National Labor Relations Act; and that the Board, as an agency of
the Federal Government, will not allow itself to be influenced in any
way in the conduct of its proceedings by any pressure brought to bear
on 1t through strikes or threats of strike.

’ TELEGRAPH MERGER ACT |

As is set forth in the Eighth Annual Report.® the Board’s function
under the Telegraph Merger Act ® is to enforce the labor-protection
provisions of Section 222 (f). In general, this section of the statute
was designed to see to it that employees of merged telegraph carriers
shall not suffer with respect to their compensation and character and -
conditions of employment as a consequence of such merger. Thus,
employees of merged carriers, subject to the conditions and limitations
set forth in the statute, are granted the right to continued employment
for a specified period without reduction in compensation and in a
job not inconsistent with their past training and experience in the
telegraph industry; the right to severance pay in the event of lawful
lay-off or discharge and the right to preference in rehiring in case of
such lawful lay-off or discharge; the right to certain pension, health,
disability, and death benefits; the right to restoration of employment
after discharge from the armed services; and other similar protection.

The statute provides !° that, for the purpose of enforcing these
rights, the remedies provided by the National Labor Relations Act
shall be applicable and that the Board and the Courts shall have
jurisdiction to enforce such rights in the same manner as in the case of
enforcement of the provisions of the National Labor Relations Act.
In order to carry out this mandate, the Board has established a pro-
cedure 1! for the enforcement of the provisions of this statute which
incorporates in the main the procedures followed in unfair labor prac-
tice cases arising under the National Labor Relations Act. While the-
experience has been limited, a year of operation under the statute indi-
cates that these familiar and time-tested procedures are well-suited
for the protection of the rights guaranteed by Section 222 (f).

Thus far, however, little resort to formal proceedings to enforce the
provisions of Section 222 (f) has been necessary. The merger of
Western Union and Postal Telegraph pursuant to the statute was
approved by the Federal Communications Commission on September
28, 1943, and was effected on October 7, 1943. Since that time the
fusion of the labor forces of the two companies has been in process.
But the problems which have arisen have brought about the filing of

752 N. L. R. B. 100. ,
s Ch, IX, p. 80. .
» See Communications Act of 1934 as amended. 57 Stat. 5 (1943).

10 Sec. 222 (f) (9). .
11 See Rules and Regulations, Article 10.
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charges under Section 222 (f) in only a few cases. The Board has
encouraged the informal disposition of issues arising under the statute;
and, for the most part, questions which have arisen have been satis-
factorily disposed of through mutual action on the part of the
company and the labor organization representing the employees in-
volved. In the relatively few cases in which charges of violations of
Section 222 (f) have been filed, the Board has sought to bring about a
settlement which is consistent with the Congressional policies. An
outstanding example of the successful cooperation of all parties in this
respect is a case growing out of The proposed termination of a death-
benefit plan covering certain former employees of the Postal Telegraph
Company. In that case it was charged that the proposed termination
of the plan by the Western Union Company.was in violation of Section
222 (f). The case was closed, however, when the company. voluntarily
agreed to continue the plan and in addition to open up its benefits to a
large number of other employees not previously covered by any
comparable plan.

As of November 1, 1944, charges under Section 222 (f) had been filed
in 18 cases. A complaint was issued in one case, and in another, the
Board authorized the issuance of & complaint. Seven cases had been
disposed of by withdrawal or dismissal, and 9 cases were still pending.



APPENDIX A
STATISTICAL TABLES

The following tables present the fully detailed statistical
record of National Labor Relations Act cases received during
the fiscal year, cases closed, cases pending at the end of the
year, and elections and pay-roll checks conducted during the
year, together with their results.
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Table 1.—Number of cases received, closed, and pending during the fiscal year 1944,
by identification of complainant or petitioner

) Number of cases
Identification of complainant or petitioner Total
number of
Total ! Individ iworll(erfi
ota ndivid- | involve
AF.of L) C.I.0. | Umaili-| Sy o
. Affiliates | Affiliates unions eme;;lsoy-
All cases
Cases pending July 1, 1943 _____..________ 2,620 942 1,189 391 98 ®
Cases received July 1943-June 1944_____.__ 9,176 3, 465 4,023 1,354 336 O]
Cases on docket July 1943-June 1944 ______ 11 796 4,407 5,212 1,745 434 [O)
Cases closed July 1943-June 1944 ____ - ___ 9 194 3,457 4, 059 1,858 322 2)
Cases pending June 30/ 1044____._________. 2, 602 950 1,153 387 112 él)
¢ Unfair labor practice cases
Cases pending July 1, 1943 _____________ 1,323 449 644 137 93 | 2,856,064
Cases received July 1943-June 1944 ____.__ 2,573 870 1,098 330 276 | 4, 379, 592
Cases on docket July 1943-June 1944______ 3, 896 1,319 1,742 467 369 | 7, 235, 656
Cases closed July 1943-June 1944__________ 2, 687 909 1,177 327 275 | 4,928, 404
Cases pending June 30, 1944___ ____________ 1,209 410 565 140 94 ) 2,307,252
Representation cases

Cases pending July 1, 1943________________ 1,297 493 546 254 5 626, 532
Cases received July 1943~-June 1944__ . _____ 6, 603 2, 596 2,925 1,024 60 { 2,171,394
Cases on docket July 1943-June 1944______ 7, 600 3,088 3,470 1,278 65 | 2,797,928
Cases closed July 1943-June 1944__________ 8, 507 2,548 2,882 1,031° 47 | 2,113,475
Cases pending June 30, 1944 ... 1,393 540 588 247 18 684, 451

1 Cases filed jointly by unions of different affiliation are counted only once under “‘total’’ but are dupli-
cated in the tabulations by 1dent1ﬁcatlon of complainant or petitioner.

3 “Workers' are not included for “all cases’ since the deflnition of ‘‘workers’’ differs for the two types
of Board cases. In unfair labor practice cases ‘‘workers involved’’ are the number employed in the estab-
lishment in which the case arises. For reprezentation cases, the definition is the number of workers in the
““unit” for which the petition is filed or the number in the unit found appropriate by the Board.

Table 2. -——Dlsmbuhon of cases and workers involved in cases received during the fiscal
year 1944, by month

Cases received
Number - Percent of total ‘Workers involved !
Month _
Unfair la- l Unfair la- .| Unfair la-
-~ Representa- i Representa- . _|Representa-
All cases |bor practice bor practice; ", : bor practice|
cases \ tion cases cases tion cases cases tion cases
t
Total...... 9,176 2,573 8, 603 28.0 72.0 | 4,379,592 2,171, 394
816 249 567 30.5 69.5 578, 318 214, 672
812 231 581 .28.4 71.6 384, 421 312, 376
823 284 - 580 28.4 71.6 485, 320 231,025
766 % 567 2.0 74.0 206, 816 168, 709
708 28.2 7.8 224, 897 160, 713
687 194 493 28.2 71.8 312, 594 141, 890
609 185 514 28.5 73.5 395, 205 133, 548
776 222 554 28.6 71.4 , 849 135, 312
- 199 252 547 315 68.5 381, 323 183,007
700 222 478 31.7 68.3 526, 016 148, 078
767 170 597 22.2 77.8 316,718 176, 501
823 215 608 26.1 73.9 199,115 165, 563

1 In unfair labor practice cases “workers involved’ are the number employed in the establishment where
the case arises; in representation cases “‘workers involved”” are the number in the “umt" for which the peti-
tion is filed or the number in the ‘“unit”’ found appropriate by the Board.
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Table 3.—Types of unfair labor practices alleged in charges received duting the fiscal
year 1944 !

Number of

cases showing| Percent of
specific alle- total

gations

Unfair labor practices alleged

SUBSECTIONS OF SECTION 8 OF THE ACT

Ber| B

2,573
377

@
-
=3
—

=y ek wasmllo

-
o
-
~
=
~>
-

RECAPITULATION

»
o
B

00.
187 7.
68.

00 N O

1
8.

&

1 For cases in which charges were amended after filing, the final or last amended charges are tabulated
instead of original charges.
? Less than 0.1 percent,

Table 4.—Distribution of cases received during the fiscal year 1944 and percent increase
r decreas%compored with the fiscal year 1943, by State !

Percent increase or de-
Number of cases received in 1944 crgigse compared with
1
Division and State ? Unfair labo R tati
n r prac- epresentation :
tice cases cases (ﬁ){g;r Represen-
All cases ractice tation
Percent | Percent | cases cases
Number | oftotgr | NOmber | oriqia)

4 186 7.2 518 7.8 ~22.8 +16.1
52 15 .6 37 .6 +25.0 +2.8
31 [ .2 25 .4 —25.0 —19.4
48 11 .4 37 .6 +83.3 +76.2
394 103 4.0 201 4.3 —37.2 +22.3
Rhode Island. 52 17 .7 35 .5 —10.5 —23.9
Connecticut .. __._____ 129 34 13 95 1.4 +6.3 +13.1
Middle Atlantic........___. 1,985 555 21.6 1,430 21.7 —30.1 —-1.2
New York____.________ 1,016 329 12.8 687 10.3 —19.4 -1.2
New Jersey____._...____ 454 109 4.2 345 5.1 —42.6 —-20
Pennsylvania______.___ 530 118 4.6 412 6.1 —40.1 -—1.0
East North Central_...____ 2, 406 681 26. 5 1,725 26. 1 —26.1 —6.6
756 214 8.3 542 8.1 —28.9 +.9
289- 74 2.8 215 3.2 —-35.1 +2.9
708 195 7.6 513 7.7 -—26.4 —7.6
463 143 5.6 320 4.8 —18.8 —28.9
205 56 2.2 -149 2.2 —15.2 +38.0
836 234 9.1 ' 602 9.1 —18.5 +16. 4
120 7 1.0 93 1.4 —54.2 —16.2
150 43 1.7 107 1.6 +7.5 +27.4
398 109 4.2 289 4.3 —14.8 +433.2
24 |- 10 .4 14 .2 +150.0 +133.3
13 7 .3 61, .1 +75.0 0
61 16 .6 45 .7 +33.3 +7.1
85 22 .9 63 .9 —430 —7.4

! Cases arising in more than one State are tabulated under each State affected, but are included only once
in the division subtotals.

* The States are grouped according to the method used by the Bureau of the Census, U. S. Deparlment
of Commerce.
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Table 4.—Distribution of cases received during the fiscal year 1944 and percent increase
or decrease compared with the fiscal year 1943, by State—Continued

Number of cases received in 1844

Percent Increase or de-
crease compared with

Divislon and State Unfair labor prac- Representation
tice cases cases I]Ingglr R%prleseu-
cases abor ation
All P ¢ P - R practice cases
ercen ercen cases
Number of total Number of total

" South Atlantic_....._._.... 867 273 10.6 594 9.0 —~28.0 +26.9
Delaware_ - _......_..... 36 9 .3 ~27 .4 +200.0 +200.0
Maryland.__.___...___. 150 50 1.9 100 1.5 ~12.3 +17.6
Distrlct of Columbia. .. 39 13 .5 26 .4 —40.9 —18.8
Virginia. ... _......__... 125 30 1.2 95 1.4 —46.4 +17.3
‘West Virginia._ .. 139 47 1.8 92 1.4 ~17.5 +11
North Carolina. . 125 28 L1 97 L5 —30.0 +102.1
South Carolina._ 32 12 .5 20 .3 ~57.1 +11.1
Georgia.._._..._ 121 53 2.1 68 1.0 —15.9 +51.1
Florida..___ ... _._.... 120 31 1.2 89 1.3 —4L.5 +34.8
East South Central _..___._. 534 166 6.5 368 5.6 -5.7 +20.7
Kentucky..........._._. 162 44 1.7 118 1.8 - ~35.3 ~4.1
Tennessee._ R 230. 75 2.9 155 2.3 +5.6 +84.5
Alabama._.__ - 135 39 1.6 96 1.4 +39.3 +435.2
Mississippi. .- ... 24 8 .3 16 .2 =111 —44.8
West South Central ..____. 587 164 6.4 423 6.4 -7.3| - +69.9
68 28 1.0 42 .6 +13.0 +23.5
89 24 1.0 65 1.0 —22.6 +44.4
89 21 .8 68 1.0 +16.7 +65.9
346 93 3.6 253 &3.8 —11.4 +86.0
299 78 3.0 221 3.4 —4.9 +28.5
25 8 .3 17 .2 .0 +21. 4
56 16 .6 40 .6 -5.9 +37.9
7 1 ® 6 .1 0| 4600.0
91 31 1.2 60 .9 +3.3 +7.1
10 5 .2 5 .1 -~16.7 —64.3
67 8 .3 59 .9 ~11.1 +78.8
22 7 .3 15 .2 +600. 0 —6.3
31 2 .1 29 .4 —80.0 +93.3
886 204 7.9 682 0.3 —-32.7 +.7

8
‘Washington._.......__.. 81 26 1.0 55 .8 —38.1 —43.3
Oregon.... - 135 33 1.3 102 1.5 +26.9 -1.0
California___.._.._..... 671 145 5.6 526 7.9 —38.3 +9.8
Outlying Areas__........... 72 32 1.2 40 .6 —25.6 +207.7
Alaska__.__.__.......... 7 1 ® 6 .1 —~50.0 +500. 0
Hawaii.. - 28 10 4 18 .3 +11.1 -+-500. 0
Puerto Rico__......___. 37 21 .8 16 .2 —34.4 +77.8

3 Less than 0.1 percent.
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Table 5.—Distribution of cases received during the fiscal year 1944, by industry

Unfair labor Representation
All cases practice cases cases
Industrial group !
; ! Per- Per- Per-
Number | cent of |Namber | cent of [Number | cent of
total total total
Total e 9,176 100.0 2,573 100.0 6, 603 100.0
Manufacturing_ _________ ... 7,134 77.8 2,038 79.2 5, 096 77.2
Food and kindred products - 604 6.6 184 7.2 420 6.4
Tobacco manufactures. . 26 .3 10 .4 16 .2
Textile-mill produets. .. ... 368 4.0 120 4.7 248 3.8
Apparel and other finished products made
from fabrics and similar materials_____._____. 273 3.0 118 4.6 155 2.3
Lumber and timber basic products. ..... 280 3.0 74 2.9 206 3.1
Furniture and finished Inmber produects. 227 2.5 85 3.3 142 2.1
Paper and allied produets..._......_.....__ 198 22 45 1.7 153 2.3
Printing, publishing, and allied industries. 186 2.0 46 1.8 140 2.1
Chemicals and allied produets. .........___ 436 4.7 72 2.8 364 55
Products of petroleum and coal 180 2.0 22 .9 158 2.4
Rubber produets.............. 80 .9 27 1.0 53 .8
Leather and leather products. . 167 1.8 60 2.3 107 1.6
Stone, clay, and glass products._._. 182 2.0 37 1.4 145 2.2
Iron and steel and their products 1, 190 13.0 314 12.2 876 13.3
Nonferrous metals and their produets____ 283 3.1 78 3.0 205 3.1
Machinery (except electrical)....._..._.. 790 8.6 217 8.4 573 8.7
Electrical machinery._.........._.___...________ 367 4.0 111 43 256 3.9
Transportation equipment. ... ..._______ 1,120 12.2 357 13.9 763 11.6
Alreraft and parts. 598 6.5 198 7.7 399 6.1
Automotive 103 1.1 25 1.0 78 1.2
379 4.1 126 4.9 253 3.8
40 .5 7 .3 33 .5
177 1.9 61 2.4 116 1.8
20 .2 4 .2 16 .2
371 4.0 91 3.5 280 42
112 1.2 21 .8 91 1.4
118 1.3 42 L6 (i} 1.1
45 .5 8 .3 37 .6
96 1.0 20 .8 76 1.1
63 .7 20 .8 43 .7
311 3.4 83 3.2 228 3.5
159 1.7 50 2.0 109 1.7
Finance, insurance, and real estate._.___..__._____. 116 13 23 .9 93 1.4
Transportation, communication, and other public
utilities .. 793 8.6 209 8.1 584 8.8
Highway passenger transportation_......______ 74 .8 2 1.0 48 .7
Highway freight transportation...._...._______ 104 1.1 47 1.8 57 .9
Water transportation. ____ 109 1.2 b4 11 82 1.2
Warehousing and storage - 63 .7 16 .6 47 .7
Other transportation. 56 .6 11 .4 45 .7
Communication........ 128 1.4 45 1.8 83 1.2
Heat, light, power, water, 259 2.8 37 1.4 222 3.4
15 4 (o R 209 2.3 55 21 154 2.3

! Source: Standard Industrial Classification. Division of Statistical Standards, U. S. Bureau of the

Budget, Washington, 1941.
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Table 6.—Regional distribution of cases received during the fiscal year 1944, compared

with 1943
N v’
All cases Unfair labor practice Representation cases
cases
Regional Office
Fiscal | Fiseal | €00 | pigcal | Fiscal | erO0t | piscal | Fiscal | eroent
year year or year | year or year | year | M or
. 1944 ) 1943 | Gecrease | 1944 1943 . | decrease 1944 1943 | decrease

Total.._____.... 19,176 | 9,543 —3.8 (12,673 | 3,403 —24.4| 6,603 | 6,140 +7.5
Boston. _..______.____ . 653 618 +5.7 173 221, —21.7 480 397 +20.9
New York.________._._. 1,140 | - 1,370 —16.8 366 522' -20.9 774 848 -~8.7
Buﬂ’alo _______________ 280 258 +8.5 71 64 +10.9 200 194 +7.7
Philadelphia. . 3%6 380 +1.6 76 123 —38.2 310 257 +20.6
Baltimore. ... - 449 435 +3.2 128 187 —-3L6 321 248 +29.4
Pittsburgh. - 308 344 —10.5 71 113 —37.2 237 231 +2.6
Detroit__.. - 436 | - 560 -22.1 137 162 —15.4 209 308 —24.9
Cleveland. - 542 553 —2.0 163 193 -20.7 389 360 +8.1
Cincinnati. . 512 680 -11.7 145 221 —-34.4 367 359 2.2
Atlanta.___ - 522 453 +15.2 190 219 —13.2 332 234 +41.9

Indianapolis. @ 151 ET) [Q] 49 () (2; 102 E’)

Milwaukee._ ) 148 2) ® 52 @) @ 96 3)
icago__._.. - 875 824 +6.2 243 204 —8.0 632 560 +12.9
St. Louls.... - 442 453 —2.4 126 174 —27.6 316 279 +13.3
New Orleans___ - 277 236 +17.4 77 85 —-9.4 20C 151 +32.5
Fort Worth .__ - 434 298 +45.6 117 125 —6. 4 317 173 +4-83. 2
Kansas City... - 383 276 +38.8 113 96 +17.7 270 180 +50.0
Minnespolis. - 389 349 +11.5 109 119 —8.4 280 230 +21.7
Seattle....... - 292 326 —10.2 84 90 —6.7 208 236 ;=115
Los Angeles. - 322 250 +28.8 66 57 +15.8 256 193 +-32.6
San Francisco. R 4 527 —11.2 96 195 —50.8 372 332 +12.0

Denver__.._. ® 103 (O] ® 31 2 (O] 72 ®
Hawaii..__. - 11| +154.5 10 9 +11.1 18 2 +800.0
PuertoRico_......... 37 41 —9.8 21 32 —34.4 16 9 +77.8

. t Includes 1 case filed directly with the Board in Washington.
2 Regional Office abolished in April 1943.

Toble 7.—Disposition of unfair labor practice cases closed during the fiscal year 1944,

by stage and method

. Percent of
Number of Percent of
Stage and method cases on
‘ cases cases closed docket

Cases on docket during the year_________ . . ... 3,806 | ____ ... 100.0
Total number of cases closed - - :o——oooooooooeeoe. 2, 687 100. 0 . 69.0
Before formal action, total. ... ..o 2,216 84.7 58.4
Adjusted. . .2 e em———— 648 24.1 16.6
Withdrawn._. : 1,159 43.1 29.7
Dismissed...__ 467 17.4 12.0
Closed otherwise 2 it .1
After formal action, total .. .. 411 15.3 10.6
Before hearing . o eeeeeaen 21 .8 .5
Adjusted . ..o 13 .5 .3
. Withdrawn__ 8 .3 .2
Dismissed . - . e 0 .0 .0
After hearing . e . 33 1.27 .9
Adjusted . . e eeaes 5 .2 .2
Compliance with Intermediate Report. 19 .7 .5
‘Withdrawn._..._.._____- e 0 .0 .0
Dismissed.. ... 8 .3 .2

Closed otherwise. ________ ... - 1 O] m
After Board decision. . ..o 117 4.4 3.0
Compliance. ... ... [ 93 3.5 2.4
Dismissed..___ 18 .7 .5
Closed otherwise 6 .2 .1
After eourt action_ ..o 240 8.9 6.2
Compliance with consent decree. ... ... 110 4.1 | 2.8
Compliance with court order._ 116 4.3 3.0
Dismissed. - .......____.... . 12 A .3
Closed otherwise. .. ccooooooo oo cimmmommaooceooooaas 2 .1 .1

1 Less than 0.1 percent.

/
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Table 8.—Disposition of representation cases closed during the fiscal year 1944, by

stage and method

: Percent of Percent of
Stage and method hugsl;ir of cases cases on
closed docket

Cases on docket during the year_ . ... ______._______ 7.900 |_____________. 100.0
Total number of eases closed . __ ... .. .. .. .. 6, 507 100.0 82.4
Before formal action, total. ... .. ... __ 4,353 66.9 55.1
Adjusted . . ..o 2,980 45.8 37.7
Direct recognition. .. ... ... 196 3.0 2.5
Recognition following election or pay-roll check____.__ 2,345 36.0 29.7
Union unsuceessful in election or pay-roll check.. ... __ 439 ° 6.8 5.5
Withdrawn oo 899 13.8 11.4
Dismissed. oo e e 474 7.3 6.0
After formal action, total ... ... 2,154 33.1 27.3
Before hearing._ .. 108 1.7 1.4
Adjusted. oo 56 9 7
Direct recognition._ ... ... ... 6 .1 .1
Recognition following election or pay-roll check.._..__ 43 .7 .5
Union unsucecessful in election or pay-roll check..._.__ 7 .1 .1
Withdrawn .. oo eiccciiaeeon 39 .6 .5
Dismissed. - - oo e 13 .2 .2
After hearing . ... 117 1.8 1.5
Adjusted. . oo 68 1.0 .9

Direct recognition. .. ... ... ... 1 [O] Q]
Recognition followipg election or pay-roll check_ 50 .9 .8
Union unsuccessful In election or pay-roll check_ 8 .1 .1
Withdrawn ... 40 .6 .5
................................................ 9 .2 .1
After Board decision......._ ... . .. 1,929 29.6 24.4
Certification. ... e 1,468 22.5 18.6
After stipulated election. . ... . ... 263 4.0 3.4
Alfter ordered election_- 1,202 18.5 15.2

‘Withouteleetion________ . _____..._ 3 (0] (U]
Dismissed. - o oo eeea e 425 6.5 5.4
After stipulated election. .. ... ... ... 38 .8 .5
After ordered election.. 180 2.7 2,3
Without election______ .. .. 207 3.2 2.6
32 | ] .4

4 ! [O)

1 Less than 0.1 percent.

Table 9.—Forms of remedy in unfair labor practice cases closed during the fiscal year
1944, by identification of complainant

Identification of complainant
otal A.F.ofL.| C.I O. |Unaffiliated
.F.of L. . 1. 0. iaf :
affiliates | affllistes | unions |1ndividuals
Cases
Notice posted_ .. ........._.__ 736 268 353 83 32
Company union disestablished. 101 | . 50 43 6 2
Workers placed on preferential 70 19 39 7 5
Collective bargaining begun.___....__..___ 138 72 45 19 0
Workers
‘Workers reinstated to remedy discrimina- -
tory discharge. . 1, 540 406 77
Workers receiving 2,357 355 131
Back-pay awards. . 81, 483, 963 $46, 720 $70, 360
Strikers reinstated.-.. 0 0 0




Table 10.—Formal actions taken during the fiscal years 1944, 1943, and 1942

All cases UnI&@r labor practice cases Representation cases
1944 1943 1942 1944 1943 1942 1944 1943 1942

Complaints issued . . ... .. 279 401 361 279 401 361 |l
Notice of Hearing issued._ ) 1,631 1,326 1,011 ||| 1,631 1,326 1,011
Hearingsheld :__________________ _____________. 1,753 1,525 1,186 219 305 256 1,534 1,220 930
Intermediate Reports or proposed findings issued 185 252 199 185 252 o 199 | oo | e
Decisions issued 2 L. emiecmanaees 1,856 1,754 1,257 211 401 285 1,645 1,353 972

Decisions and Orders. ... .o 139 260 173 139 260 D T (ORI PPN PO,

Decisions and Consent Orders._. 72 141

Elections directed 1,229 1,036

Certifications or dismissals after stipu]ated elections. 201 236

Certification or dlsmlssal ontherecord. ... .. ... ..oo.o.... 125 81

! The 1942 and 1943 Annusal Reports contained the number of cases going to hear-
ing rather than the number of hearings held (frequently more than one case is con-
solidated and a single hearing held). The numbers given in this table refer to the
actual number of hearings conducted.

1 The numbers given do not include Decislons issued which were suhsequently «

voided or any supplemental Decisions issued after the first Decision in a case.

1£:]
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Table 11.—Number of elections and bay-roll checks and number of votes cast for participating unions during the fiscal year 1944

Num- Elections and pay-roll checks won Eligible voters Valid votes cast
ber of -
. i g‘gﬁ; By A. F.of | By C. 1. O. | By unafili- Por For A. F. of | For C. I. O. { For unaffili-
Participating unions and L. afliliates | affiliates | ated unions ce(in L. affiliates afliliates ated unions -
pay- Number | casting|{ Total ﬁ%‘}g‘;sst
chr((z)(l:{(s Num-| Per- Num-| Per- [Num-| Per- 33&% Num- | Per- | Num- | Per- | Num- | Per-
ber | cent { ber | cent | ber | cent ber | cent ber cent ber | cent
. .~
4,712 (1,500 | 31.8 {1,800 | 40.1 503 | 12.6 |1,322, 225 81.1 |1,072, 594 (199,089 | 18.6 | 445,528 | 41.5 |183,066 | 17.1 | 244,011
1,436 [1,161 | 80.8 | ooooo|oacoa|omaa]ameann 180, 728 79.6 143,851 | 05,441 | 66.3 | oo |occeao et 48, 410
1,756 |ecaoas|aaaae 1,455 | 82.9 |l ... 453, 527 84.3 382,319 |oooooo|eaeeas 242,446 | 63.4 | |--.... 139,873
L1 20 R PRI PRI DO, 360 | 78.3 104, 369 72.5 78,030 | |aei e iae e 54,635 | 72.2 | 21,004
551 237 | 43.0 | 280 | 50.8 faceeoc]onena. 247, 652 78.7 195,022 { 76,990 | 30.5 | 107,034 | 54.9 | .. ... ... 10, 089
186 05 | 61 |. jaooos 80| 43.0 59, 750 84.5 50,475 | 23,443 | 46.4 | _{eeeo.. 23,436 | 46.4 3, 680
. I I PR R, 149 | 56.7 108 | 411 213, 005 81.5 173,588 |ocaucoos]ocnnan 82,108 | 47.4 | 70,038 | 46.1 11, 462
F< {4 TR PR RO PO 36 |100.0 16,077 83.9 13,401 | ecea|amieena] it 13,169 | 97.6 322
A. F. of L.-C. I. O.-unaffiliated '
unfons .. oo 24 71 20.2 61250 9] 37.5 47,027 81.2 38, 200 4,106 | 10.7 13,850 | 36.2 | 11,888 | 31.1 8, 3656

1 Includes 7 elections in which 2 A. F. of L. unions were on the ballot.
1 Includes 14 Lluctions in which 2 A. F. of L. unions were on the ballot; 1 election
in which 2 C. I. O. unions were on the ballot.

3 Includes 4 olections in which 2 A. F. of T.. unions were on the ballot; 3 cloctions

in which 2 upafliliated unions were on the ballot.
4 Includes 4 clections in which 2 unaffiliated unions were on the ballot.
8 Includes 1 eloction in which 2 C. 1. O. unions were on the ballot.

$2|qQP| [PNSHDIS VY Xlpuaddyy
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Table 12.—Number of elections and pay-roll checks and number of votes cast for participating unions during the fiscal year 1944, by petitioner g

Nuu}ber Ele‘gé%ﬁsio‘gg? by . Valid votes cast Efelt-g%glt
[
. votes
Participating unions ele:rtllgm ' cast
av-roll . For For For un- For n T z
pay-r Number | Percent Total |A.F.ofL.| C.I O. | affiliated . 110 or =
checks affiliates affillates anions union petitioner £
- >
T8« - oo e 4,712 3,577 75.9 | 1,072,504 199, 989 445, 528 183, 066 244,011 56.7 ;"
3
American Federation of Labor affiliate, petitioner.__.__ 1,747 1,337 76.5 273,769 151,183 . 48,356 16, 066 58, 164 55.2 S
No other partyonballot . ___.________________.____ 11,430 1, 155 80.8 143,373 95,203 | |eeiciiiaaos 48,170 66.4 . ;
Congress of Industrial Organizations on ballot.. 3193 106 54.9 92, 747 39, 854 46,499 (__._________ 6,394 43.0 o
Unaffiliated unionon ballot_______________________ 3116 72 62.6 31,001 15,218 | ____ 13, 550 2,233 49.1 O
Congress of Industrial Organizations and unaffili- e
ated unionon ballot..___________________________ 49 4 44 4 6,648 908 1,857 2,516 1,367 13.7 ;
Congress of Industrial Organizations affiliate, peti- -
tomer_ o icciemeaan 2,328 1,791 76.9 623, 398 38, 868 371,087 60, 865 152, 578 9.5 F
No other partyon ballot. _____________________..._ 1,749 1, 451 83.0 373,087 | _______ 237,033 oo ... 136, 004 63. 5 p4
American Federation of Labor on ballot.. - £ 362 210 58.0 103, 009 36, 792 60,887 | _____. 5, 330 59.1 aQ
Unaffiliated union on ballot e 6203 126 62.1 120,467 |.___________ 63, 742 52, 284 4, 441 52.9 o
American Federation of Labor and unaffiliate 3
union on ballot- oo ai. 14 4 28.6 26, 885 2,076 9,425 8, 581 6,803 351 Q9
Unaffiliated union, petitioner. 625 449 71.8 152,328 8,043 22,806 90, 023 31,456 50.1 n'_
o
No other party on ballot_ _________..__.__..._. 455 355 78.0 38, 983 18,942 6.3 Q
American Federation of Labor on ballot.____. 71 44 62.0 10, 524 2,053 51. 4
Congress of Industrial Organizations on ballot.. 863 29 46.0 28, 644 10, 132 46.5 n”
Other unaffiliated union on ballot____________..___ 35 21 60.0 11,860 322 61.5 a
American Federation of Labor and Congress of R =
Industrial Organizationson ballot__________.___. 1 0 .0 12 7 7.4 o
B : 3
o
o
Q
a



Employer petitioner_.._________ ... ... 12 | ________________________ 23,090 | 1, 895 3,279 16,112 1,813 [ ............

American Federation of Labor and Congress of
Industrial Organizations on ballot_....__...._.._. : I I AP, 777 387 i3 O P,
American Federation of Labor and unaffiliated
unfonon ballet___________________.__________.___.
Congress of Industrial Organizations and unaftili-
ated unionon ballot ... ... ...
American Federation of Labor alone.
Unafliliated union alone....._.._.__
American Federation of Labor, Con
trial Organizations, unaftiliated_ .. _______.._____

.

1 Includes 7 clections in which 2 American Federation of Labor unions were on ¢ Includes 3 clections in which 2 unaffilinted unions were on bhallo; 2 clections in
ballot; 1 election in which petitioner was not ou ballot. which petitioner was not on ballot.

1 Toncludes 12 eloctions in which 2 American Federation of Labor unions were on 7 Includes 2 clections in which 2 American Federation of Labor unions were on

ballot; 4 elections in which petitioner was not on ballot. ballot; 2 clections in which 2 unaffiliated unions were on balloet; 1 clection in which
2 Tncludes 2 clections in which 2 American Federation of Labor unions were on petitioner was not on ballot.
the ballot; 1 election in which 2 unaffiliated unions were on ballot; 2 ¢lections in & Includes 2 elections in which 2 unaffiliated unions were on ballot; 7 eloctions in

which petitioner was not on ballot. which petitioner was not on ballot.
4 Includes 1 cloction in which petitioner was not on ballot. ? Includes 1 election in which 2 Congress of Industrial Organizations unions were

8 Includes 1 election in which 2 Congress of Industrial Organizations unions were on ballot.
on ballot; 2 eloctions in which 2 American Federation of Labor unions were on
ballot; 4 clections in which petitioner was not on ballot.
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Table 13.—Number of electiéns and pay-roll checks and number of valid votes cast during the fiscal year 1944, by industry

Elections and
pay-roll checks Valid votes cast Winner
. R A.F.of L. C.1.0. Unaffiliated
Industrial group ! affiliates affiliates unions No union
Num- | Per- Num- Per-
ber cent ber cent
Num- | Per- | Num- | Per- | Num-| Per- | Num- | Per-
ber cent ber cent ber cent ber cent
2 | U 4,712 | 100.041,072,594 | 100.0 | 1,500 31.8 | 1,8%0 40.1 593 12.6 729 15.5
Manufacturing. ... S 3,810 80.9 | 960,197 89.5 1,172 30.8 1,640 43.0 454 11.9 544 14.3
Food and kindred produets._ ... .. ... 284 6.0 25, 837 2.4 134 47.2 84 20.6 15 5.3 51 17.9
Tobacco manufactures. .. 13 .3 15, 260 1.4 3 23.1 9 69.2 0 .0 1 7.7
Textile-mill products. 185 3.9 58, 061 5.4 48 25.9 79 42.7 16 8.7 42 2.7
Apparel and other finished products made from fabrics
and similar materials : 101 2.1 17,179 1.6 30 29.7 39 38.6 7 6.9 25 24.8
Lumber and timber basic products... .. 172 3.7 14,078 1.3 57 33.2 75 43.6 9 5.2 31 18.0
Furniture and finished lumber products. - 109 2.3 11, 401 1.1 25 23.0 59 54.1 (] 5.5 19 17. 4
Paper and allied products..._._....__.__. 101 2.1 19,783 1.8 53 52.5 16 15.8 24 23.8 8 7.9
Printing, publishing, and allied industries- 103 2.2 4, 547 .4 50 48.5 17 ), 16.5 17 18.5 19 18.5
Chemicals and allied produets.._._.____._ 311 6.6 68, 362 6.4 108 34.7 107 34.4 87 21.6 29 9.3
Products of petroleum and coal_.___ 92 2.0 13, 406 1.2 27 29.4 44 47.8 15 16.3 6 6.5
Rubber produets___________ 37 .8 8,432 .8 6 16. 2 26 70.3 3 8.1 2 5.4
Leather and leather products. 69 15 16, 849 1.6 14 20.3 35 50.7 8 1.6 12 17.4
Stone, clay, and glass products__. 101 2.1 22,527 2.1 45 4.6 32 31.7 8 7.9 16 15.8
Iron and steel and their produets..____. 678 14. 4 138, 257 12.9 170 25.1 358 52.8 73 10.8 77 11.3
Nonferrous metals and their products. . 143 3.0 35, 983 3.4 45 31.5 63 44.0 19 13.3 16 11.2
Machinery (except electrical).._________ t 446 9.5 81, 459 7.6 103 23.1 208 46.6 63 14.2 72 16.1
Electrical machinery-__-.,_; ______________________________ 195 4.1 44, 970 4.2 43 22.0 100 51.3 29 14.9 23 11.8
Transportationequipment. _______________________________ 591 12.6 | 344,075 32.1 187 31.6 248 42.0 74 12.5 82 13.9
Ajreraftand parts_ .. ___ . ________________.______ 312 6.6 237,005 22.1 111 35.6 117 37.5 39 12.5 45 14.4
Automotive equipment and parts._._ 64 1.4 13, 059 1.2 9 14.1 40 62.5 8 12.5 7 10.9
Ship and boat building and repairing 194 4.1 87,452 8.2 61 31.4 83 42.8 2 11.9 27 13.9
Other ... 21 3 6, 559 .6 [ 28.6 8 38.1 4 19.0 3 14.3
Miscellaneous manufacturing. ... ______________________ 79 1.7 19, 722 1.8 24| 30.4 41 51.9 1 L3 13 16.4
- Agriculture and forestry ... el 2 .1 41 ® 2! 100.0 0 .0 0 .0 ] 0
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Mining. . . cieas 219 |

4.6 21,084 | 20| 64, 29.2| 70[ 32‘0| 40 18.3 20.5

Metal mining. .. eieeiiaaes 83 1.8 12,029 L1 31 37.4 423 51.8 4 4.8 6.0
Coal IININg. . - .. 47 1.0 3,794 .4 7 14.9 0 .0 26 55.3 29.8
Crude petroleum and natural gas production_............. 31 .6 1,454 .1 8 25.8 14 45.2 0 .0 20.0
Nonmetallic mining and quarrying........................ 58 1.2 3,807 .4 18 310 13 22.4 10 17.3 20.3
Construction et —m—m———————— 18 .3 2,075 .2 ] 31.3 4 25.0 4 25.0 18.7
‘Wholesale trade. 114 2.4 4,074 .4 34 29.8 39 34.2 6 5.3 30.7
Retail trade................_____... 68 1.4 12,062 1.1 23 33.8 20 290.4 2 3.0 33.8
Finance, insurance, and real estato. .. 57 1.2 10, 227 1.0 22 38.6 17 20.8 9 15.8 15.8
Transportation, communication, and other public utilities. ... 356 7.6 56, 935 53 148 41.6 80 22.5 73 20.5 55 15. 4
Highway passenger transportation. ... ... .. ............. 24 .5 1,518 .1 15 62.5 2 8.3 2 8.3 5 20.9
Highway freight transportation. . ... ... ... .. _........ 26 .5 944 .1 13 52.0 2 8.0 2 8.0 8 32.0
Water transportation. .. . .. ..o oo iiiaiaecaena- 26 .6 3,870 .4 7 26.9 11 42,3 4 15.4 4 15.4
Warehousing and 8torage................. .o i.oeeo... 35 .8 3,413 .3 11 3.4 15 42,9 4 11.4 5 14.3
Other transportation. ... . . .. ... 29 .6 3,322 .3 4 13.8 15 51.7 2 8.9 8 27.6
Communication .. ... o iiiiiian.... IO 55 1.2 18, 675 1.7 24 43.6 4 7.3 22 40.0 5 9.1
Heat, light, power, water, and sanitary service. 162 3.4 25, 396 2.4 74 45.7 31 19.1 37 22.8 20 12.4
BerVICoS - eeaan 70 1.5 5,809 .6 30 42.9 20 28.8 [ 7.1 15 2.4

! Source: 8tandard Industrial Classification, Division of Statistical Standards, U. 8. Bureau of the Budget, Washington, 1941,
? Less than 0.1 percent. N
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APPENDIX B
STATISTICAL TABLES

The following tables present the statistical record of War
Labor Disputes Act cases received during the fiscal year,
cases closed, cases pending at the end of the year, and polls
conducted during the year.
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Table 1.—War Labor Disputes Act cases received, closed, and pending during the fiscal -
year 1944, by identification of party filing notice

Number of cases
Identification of party filing
Total A.P.ofL C

.F.ofL. .I.0. Unaffili-
affiliate affiliate | ated union | [ndividusl
Cases received July 1943-June 10441 _______ 1,089 726 156 201 6
Cases closed July 1943-June 1044 ___________ 1,035 683 150 196 6

Method of disposition:

Poll conduected ... _.____________. 232 172 26 34 0
‘Withdrawn_._.___ [ 688 457 115 111 5
Closed otherwise 2______.__________ 115 54 9 51 1
Cases pending June 30,1944 ______________ 54 43 6 5 0

1 In one case the strike notice was received in June 1943,
? Includes 75 cases in which the employees involved were enga%ed in enterprises which were not covered
under the War Labor Disputes Act, and 40 cases in which the strike notice did not become effective because
it did not meet other requirements of the act.

Table 2.—Results of polls conducted in War Labor Disputes Act cases during the fiscal
year 1944, by identification of party filing notice

Results of polls . Valid votes cast
Total® | votaqin| Voted | munehe Votesin | Vot

oted in of number otes in otes

Identification of party filing! %‘;mﬁf; favor of | against | -eligible favor of | against
' p interrup- | interrup- | to vote Total |interrup- |interrup-

tion o tion of tion of | tion to

work work work work
Total .. ... 381 323 158 129, 661 98, 224 69, 978 28, 246
A.F.of L.affiliate. .. __..______ 311 263 148 61, 244 47,417 36, 562 10, 865
C. I. O. affiliate____ 27 24 3 34,103 27,311 20, 899 6, 612
Unaffiliated union......__._____ 43 36 7 34,314 23,496 12,717 10,779

1 Tt should be noted that the votes cast in these polls do not necessarily come solely from members of the
unions who filed the strike notice, but often include votes cast by employees in the unit voted who are mem-
bers of other organizations or who are not members of any organization. .
. 1 Polls were conducted in 232 separate cases, but involving 381 separate voting units. Where the results
of multig]e plant or multiple unit polls have been certified to the President separately, they have been
tabulated as separate polls. . .

+ 3 Includes 12 polls in which no votes were cast and 2 polls which resulted in a tie vote.



APPENDIX C

REGIONAL OFFICES

The followiﬁg listing presents the directing personnel,
locations, and territories of the Board’s Regional Offices. -
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REGIONAL OFFICES

First Region—Boston 8, Mass., Old South Burldlng Director, A. Howard Myers;
attorney, Samuel G. Zac

" Maine; New Hampsthe, Vermont; Massachusetts; Rhode Island; Connecti-
cut, except for Fairfield County

Second Reg10n~New York 5, N, Y, 120 Wall Street. Director, Charles T.
Douds; aitorney, Alan F. Perl,

Fairfield County in Connecticut; Clinton, Essex Warren, Washington, Sara--
toga, Schenectady, Albany, Rensselaer, Columbla, Greene, Dutchess,
Ulster, .Sullivan, Orange, Putnam, Rockland, Westchester, Bronx, New
York, Richmond, Kings, Queens, Nassau, and Suffolk Counties in New
.}{ ork’ State; Passaxc, Bergen, Essex, Hudson and Union Counties in New
ersey.

Third Region—Buffalo 2, N. Y., West Genesee Street, Genesee Building. Direc-
tor, M. 8. Ryder; attorney, Francis X. Helgesen.

New York Sta.te, except for those counties included in the Second Region.

Fourth Region—Philadelphia 7, Pa., 1500 Bankers Securities Building. Dlrector,
Fred. G. Krivonos; a,ttorney, GeoﬁrevJ Cunniff. .

New Jersey, except for Passaic, Bergen, Essex, Hudson, and Union Counties;
New Castle County in Delaware; all of Pennsylva.ma lying east of the east-
eCrn "borders of Potter, Clinton, éentre, Mifflin, Huntingdon, and Franklin

ounties.
Fifth Region—Baltimore 2, Md., 601 American Building. Drrector, Ross M.
Madden; attorney, Earle K. Shawe.

Kent, and Sussex Counties in Delaware; Maryland District of Columbia;
V1rg1n1a. North Carolina; Jefferson, Berkeley Morgan Mineral, Hamp-
shire, Grant Hardy, and "Pendleton Counties in West Virginia.

Sixth ReglonmPlttsburgh 22, Pa., 2107 Clark Building. Director, Frank M.
Kleiler; attorney, W. G. Stuart Sherman.

All of Pennsylvania lymg west -of the eastern bordets of Potter, Clinton,
Centre, Mifflin, Huntingdon, and Franklin Counties; Ha,ncock Brooke,
Ohio, Marshall, Wetzel Monongalia, Marion, Harrlson Taylor, Doddndge
Preston, Lewxs Barbour Tucker, Upshur, Randolph Webster, and Poca-
hontas Counties in West Virginia.

Seventh Region— Detroit 26, Mich., 1332 National Bank Building:. Director,
Frank H. Bowen; attorney, Harold A. Cranefield.

Michigan, exclusive of Gogebie, Ontonagon, Houghton, Keweenaw, Baraga,
Iron, Drckmson Marquette, Menommee, Delta, Alger Schoolcraft, Luce,
Chlppewa and Mackinac Counties.

Eighth Region—Cleveland 13, Ohio, 713 Public Square Building. Dlrector
Walter E. Taag; attorney, Thomas E. Shroyer,

Ohio, north of the southern borders of Darke, Miami, Champaign, Union,

" Delaware, Licking, Muskingum, Guernsey, and Belmont Counties.

Ninth Region—Cincinnati 2, Ohio, Ingalls Building, Fourth and Vine Streets.
Director, Martin Wagner; attorney, Louis S. Penficld. .

West Virginia, west of the western borders of Wetzel, Doddridge, Lewis, and
Webster Counties, and southwest of the southern ‘and western borders of
Pocahontas County, Ohio, south of the southern borders of Darke, Miami,
Champaign, Union, Delaware, Licking, Muskingum, Guernsey, and Bel-
mont Counties; Kentucky, east of the western borders of Hardin, Hart,
Barren,. and Monroe Counties.

Tenth Reglon—Atla,nta 3, Ga., 10 Forsyth Street Bulldmg Director Howard
F. LeBaron; attorney, Pa,ul 8. Kuelthau. .

South Carolina; Georgia; Florida, east of the ea,stern borders of Franklin,
Liberty, and J ackson éountles Alabama, north of the northern borders of

" Choctaw, Marengo, Dallas, Lowndes, Montgomery, Macon, and Russell
Countles Tennessee, east of the eastern borders of Hardln Decatur, Ben-
ton, and Henry Counties.
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Eleventh Region—Indianapolis 4, Ind., 108 East Washington Street Building.
Director, C. Edward Knapp; attorney, William O. Murdock. )

Indiana, except for Lake, Porter, LaPorte, St. Joseph, Elkhart, Lagrange,
Nohle, Steuben, and DeKalb Counties; Kentucky, west of the western
borders of Hardin, Hart, Barren, and Monroe Counties.

Thirteenth Region—Chicago 3, Ill., Midland Building, Room 2200, 176 West
Adams Street. Director, George J. Bott; attorney, Jack G. Evans. :
Branch Office—Madison Building, Milwaukee, Wis. ~

Lake, Porter, LaPorte, St. Joseph, Elkhart, Lagrange, Noble, Steuben, and
DeKalb Coun‘ies in Indiana; Illinois, north of the northern borders of
Edgar, Coles, Shelby, Christian, Montgomery, Macoupin, Greene, Scott,
Brown, and Adams Counties; Wisconsin, east of the western borders of
Green, Dane, Dodge, Fondulac, Winnebago, Outagamie, and Brown
Counties.

Fourteenth Region—St. Louis®1, Mo., International Building, Chestnut and

Eighth Streets. Director, Wm, F. Guffey, Jr.; attorney, Helen F. Humphrey.

* Illinois, south of the northern borders of Edgar, Coles, Shelby, Christian,

Montgomery, Macoupin, Greene, Scott, Brown, and Adams Counties;

Missouri, east of the western borders of Scotland, Knozx, Shelby, Monroe,

éudra.in, Callaway, Osage, Maries, Phelps, Dént, Shannon, and Oregon
ounties. : : .

Fifteenth Region—New Orleans 12, La., 820 Richards Building. Director, John .

F. LeBus; attorney, LeRoy Marceau.

‘Louisians; Arkansas; Mississippi; Tennessee, west of the esstern borders of

. Hardin, Decatur, Benton, and Henry Counties; Alabama, south of the
northern borders of Choctaw, Marengo, Dallas, Lowndes, Montgomery,
Macon, and Russell Counties; Florida, west of the eastern borders of
Franklin, Liberty, and Jackson Counties. :

Bixteenth Region—Fort Worth' 2, Texas, Federal Court Building. Director,
Edwin A. Elliott; attorney, Elmer P. Davis.

Texas, Oklahoma, New Mexico. .

Seventeenth Region—Kansas City 6, Mo., 903 Grand Avenue, Temple Building.
Director, Hugh E. Sperry; attorney, Robert S. Fousek.
" Branch Office—Colorado Building, Denver, Colo.

Missouri, west of the western borders of Scotland, Knox, Shelby, Monroe,
Audrain, Callaway, Osage, Maries, Phelps, Dent, Shannon, and Oregon
Counties; Kansas; Nebraska; Colorado; Wyoming.

Eighteenth Region—Minneapolis 4, Minn., Wesley Temple Building. Director,
James M. Shields; attorney, Stephen M. Reynolds, :
Minnesota; North Dakota; South Dakota; Iowa; Wisconsin, west of the

western borders of Green, Dane, Dodge, Fondulac, Winnebago, Outa--

) gamie, and Brown Counties.
Nineteenth ‘Region—Seattle 1, Wash., 806 Vance Building. Director, Thomas
P. Graham, Jr.; attorney, Joseph D. Holmes.
Washington; Oregon; Montana; Idaho; Territory of Alaska.
Twentieth Region—San Francisco 3, Calif., 1095 Market Street. Director,
Joseph E. Watson; attorney, John P. Jennings. .

‘Nevada; Utah; California, north of the southern borders of Monterey,
Kings, Tulare, and Inyo Counties. )
Twenty-first Region—Los Angeles 14, Calif., 111 West Seventh Street. Director,

Stewart Meacham; attorney, Maurice J. Nicoson.
Arizona; California, south of the southern borders of Monterey, Kings,
Tulare, and Inyo Counties.
Twenty-third Region—Honolulu 2, T. H., 341 Federal Building. Director,
Arnold L. Wills.
Territory of Hawaii. .
Twenty-fourth Region—San Juan 22, P. R., Post Office- Box 4507. Director,
James R. Watson; attorney, Gilberto Ramirez.
Puerto Rico. -
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