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ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

Administrative Conference Recommendation 2011-1

Legal Considerations in e-Rulemaking
Adopted June 16, 2011

Agencies are increasingly turning to e-Rulemaking to conduct and improve regulatory
proceedings. “E-Rulemaking” has been defined as “the use of digital technologies in the
development and implementation of regulations”! before or during the informal rulemaking
process, i.e., notice-and-comment rulemaking under the Administrative Procedure Act (APA). It
may include many types of activities, such as posting notices of proposed and final rulemakings,
sharing supporting materials, accepting public comments, managing the rulemaking record in
electronic dockets, and hosting public meetings online or using social media, blogs, and other

web applications to promote public awareness of and participation in regulatory proceedings.

A system that brings several of these activities together is operated by the eRulemaking
program management office (PMO), which is housed at the Environmental Protection Agency
and funded by contributions from partner Federal agencies. This program contains two
components: Regulations.gov, which is a public website where members of the public can view
and comment on regulatory proposals, and the Federal Docket Management System (FDMS),
which includes FDMS.gov, a restricted-access website agency staff can use to manage their
internal files and the publicly accessible content on Regulations.gov. According to the Office of
Management and Budget, FDMS “provides . . . better internal docket management functionality

and the ability to publicly post all relevant documents on regulations.gov (e.g., Federal Register

! Cary Coglianese, E-Rulemaking: Information Technology and the Regulatory Process at 2 (2004) (working paper),
http://Isr.nellco.org/upenn_wps/108.
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72 Electronic

documents, proposed rules, notices, supporting analyses, and public comments).
docketing also provides significant costs savings to the Federal government, while enabling
agencies to make proposed and final regulations, supplemental materials, and public comments
widely available to the public. These incentives and the statutory prompt of the E-Government
Act of 2002, which required agencies to post rules online, accept electronic comments on rules,

and keep electronic rulemaking dockets,> have helped ensure that over 90% of agencies post

regulatory material on Regulations.gov.4

Federal regulators, looking to embrace the benefits of e-Rulemaking, face uncertainty
about how established legal requirements apply to the web. This uncertainty arises because
the APA, enacted in 1946, still provides the basic framework for notice-and-comment
rulemaking. While this framework has gone largely unchanged, the technological landscape has

evolved dramatically.

The Conference has therefore examined some of the legal issues agencies face in e-
Rulemaking and this recommendation provides guidance on these issues. The Conference has
examined the following issues:

e Processing large numbers of similar or identical comments. The Conference has

considered whether agencies have a legal obligation to ensure that a person

OFFICE OF MGMT. & BUDGET, EXECUTIVE OFFICE OF THE PRESIDENT, FY 2009 REPORT TO CONGRESS ON
THE IMPLEMENTATION OF THE E-GOVERNMENT AcT OF 2002, at 10 (2009),
http://www.whitehouse.gov/sites/default/files/omb/assets/egov_docs/2009_egov_report.pdf.

® See Pub. L. 107-347 § 206.

Improving  Electronic Dockets on Regulations.gov and the Federal Docket Management
System: Best Practices for Federal Agencies, p. D-1 (Nov. 30, 2010),
http://www.regulations.gov/exchange/sites/default/files/doc_files/20101130_eRule_Best_Practices_Document_r
ev.pdf. Some agencies rely on their own electronic docketing systems, such as the Federal Trade Commission
(which uses a system called CommentWorks) and the Federal Communications Commission, which has its own
electronic comment filing system (http://fjallfoss.fcc.gov/ecfs/).
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reads every individual comment received, even when comment-processing
software reports that multiple comments are identical or nearly identical.

e Preventing the publication of inappropriate or protected information. The
Conference has considered whether agencies have a legal obligation to prevent
the publication of certain types of information that may be included in
comments submitted in e-Rulemaking.

e fEfficiently compiling and maintaining a complete rulemaking docket. The
Conference has considered issues related to the maintenance of rulemaking
dockets in electronic form, including whether an agency is obliged to retain
paper copies of comments once they are scanned to electronic format and how
an agency that maintains its comments files electronically should handle
comments that cannot easily be reduced to electronic form, such as physical
objects.

e Preparing an electronic administrative record for judicial review. The Conference
has considered issues regarding the record on review in e-Rulemaking

proceedings.

This recommendation seeks to provide all agencies, including those that do not
participate in Regulations.gov, with guidance to navigate some of the issues they may face in e-
Rulemaking.> With respect to the issues addressed in this recommendation, the APA contains
sufficient flexibility to support e-Rulemaking and does not need to be amended for these
purposes at the present time. Although the primary goal of this recommendation is to dispel
some of the legal uncertainty agencies face in e-Rulemaking, where the Conference finds that a

practice is not only legally defensible, but also sound policy, it recommends that agencies use it.

> This report follows up on previous work of the Administrative Conference. On October 19, 1995, Professor Henry
H. Perritt, Jr. delivered a report entitled “Electronic Dockets: Use of Information Technology in Rulemaking and
Adjudication.” Although never published, the Perritt Report continues to be a helpful resource and is available at:
http://www.kentlaw.edu/faculty/rstaudt/classes/oldclasses/internetlaw/casebook/electronic_dockets.htm.
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It bears noting, however, that agencies may face other legal issues in e-Rulemaking, particularly
when using wikis, blogs, or similar technological approaches to solicit public views, that are not
addressed in this recommendation. Such issues, and other broad issues not addressed herein,

are beyond the scope of this recommendation, but warrant further study.®

RECOMMENDATION

Considering Comments

1. Given the APA’s flexibility, agencies should:

(a) Consider whether, in light of their comment volume, they could save substantial time
and effort by using reliable comment analysis software to organize and review public

comments.

(1) While 5 U.S.C. § 553 requires agencies to consider all comments received, it does
not require agencies to ensure that a person reads each one of multiple identical or

nearly identical comments.

(2) Agencies should also work together and with the eRulemaking program
management office (PMQ), to share experiences and best practices with regard to

the use of such software.

® The Conference has a concurrent recommendation which focuses on issues relating to the comments phase of
the notice-and-comment process independent of the innovations introduced by e-Rulemaking. See Administrative
Conference of the United States, Recommendation 2011-2, Rulemaking Comments.
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(b) Work with the eRulemaking PMO and its interagency counterparts to explore providing
a method, including for members of public, for flagging inappropriate or protected

content, and for taking appropriate action thereon.

(c) Work with the eRulemaking PMO and its interagency counterparts to explore
mechanisms to allow a commenter to indicate prior to or upon submittal that a

comment filed on Regulations.gov contains confidential or trade secret information.

(d) Confirm they have procedures in place to review comments identified as containing
confidential or trade secret information. Agencies should determine how such

information should be handled, in accordance with applicable law.

Assessing Privacy Concerns

2. Agencies should assess whether the Federal Docket Management System (FDMS)
System of Records Notice provides sufficient Privacy Act compliance for their uses of
Regulations.gov. This could include working with the eRulemaking PMO to consider whether

changes to the FDMS System of Records Notice are warranted.

Maintaining Rulemaking Dockets in Electronic Form

3. The APA provides agencies flexibility to use electronic records in lieu of paper records.
Additionally, the National Archives and Records Administration has determined that agencies
are not otherwise legally required, at least under certain circumstances, to retain paper copies
of comments properly scanned and included in an approved electronic recordkeeping system.

The circumstances under which such destruction is permitted are governed by each agency’s
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records schedules. Agencies should examine their record schedules and maintain electronic

records in lieu of paper records as appropriate.

4. To facilitate the comment process, agencies should include in a publicly available
electronic docket of a rulemaking proposal all studies and reports on which the proposal for
rulemaking draws, as soon as practicable, except to the extent that they would be protected

from disclosure in response to an appropriate Freedom of Information Act request.7

5. Agencies should include in the electronic docket a descriptive entry or photograph for

all physical objects received during the comment period.

Providing Rulemaking Records to Courts for Judicial Review

6. In judicial actions involving review of agency regulations, agencies should work with
parties and courts early in litigation to provide electronic copies of the rulemaking record in lieu
of paper copies, particularly where the record is of substantial size. Courts should continue
their efforts to embrace electronic filing and minimize requirements to file paper copies of

rulemaking records. The Judicial Conference should consider steps to facilitate these efforts.

Complying With Recordkeeping Requirements in e-Rulemaking

7. In implementing their responsibilities under the Federal Records Act, agencies should

ensure their records schedules include records generated during e-Rulemaking.

7 See also Exec. Order No. 13,563, § 2(b), 76 Fed. Reg. 3,821 (Jan. 18, 2011) (requiring agencies to provide timely
online access to “relevant scientific and technical findings” in the rulemaking docket on regulations.gov).
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Administrative Conference Recommendation 2011-2

Rulemaking Comments
Adopted June 16, 2011

One of the primary innovations associated with the Administrative Procedure Act
(“APA”) was its implementation of a comment period in which agencies solicit the views of
interested members of the public on proposed rules." The procedure created by the APA has
come to be called “notice-and-comment rulemaking,” and comments have become an integral

part of the overall rulemaking process.

In a December 2006 report titled “Interim Report on the Administrative Law, Process
and Procedure Project for the 21% Century,” the Subcommittee on Commercial and
Administrative Law of the United States House of Representatives’ Committee on the Judiciary
identified a number of questions related to rulemaking comments as areas of possible study by
the Administrative Conference.” These guestions include:

e Should there be a required, or at least recommended, minimum length for a

comment period?

e Should agencies immediately make comments publicly available? Should they

permit a “reply comment” period?

e Must agencies reply to all comments, even if they take no further action on a rule for

years? Do comments eventually become sufficiently “stale” that they could not

support a final rule without further comment?

'sus.c. § 553; see also Antonin Scalia, Judicial Deference to Administrative Interpretations of Law, 1989 DUKE L.J.
511, 514 (1989) (describing the “notice-and-comment procedures for rulemaking” under the APA as “probably the
most significant innovation of the legislation”).

? SUBCOMM. ON COMMERCIAL & ADMIN. LAW OF THE COMM. ON THE JUDICIARY, 109TH CONG., INTERIM REP. ON THE ADMIN. LAW,
PROCESS AND PROCEDURE PROJECT FOR THE 21ST CENTURY at 3—5 (Comm. Print 2006).
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e Under what circumstances should an agency be permitted to keep comments
confidential and/or anonymous?
e What effects do comments actually have on agency rules?
The Conference has studied these questions and other, related issues concerning the
“comment” portion of the notice-and-comment rulemaking process. The Conference also has a
concurrent recommendation that deals with separate matters, focusing specifically on legal
issues implicated by the rise of e-rulemaking. See Administrative Conference of the United

States, Recommendation 2011-1, Legal Considerations in e-Rulemaking.

The Conference believes that the comment process established by the APA s
fundamentally sound. Nevertheless, certain innovations in the commenting process could
allow that process to promote public participation and improve rulemaking outcomes more
effectively. In this light, the Conference seeks to highlight a series of “best practices” designed
to increase the opportunities for public participation and enhance the quality of information
received in the commenting process. The Conference recognizes that different agencies have
different approaches to rulemaking and therefore recommends that individual agencies decide

whether and how to implement the best practices addressed.

In identifying these best practices, the Conference does not intend to suggest that it has
exhausted the potential innovations in the commenting process. Individual agencies and the
Conference itself should conduct further empirical analysis of notice-and-comment rulemaking,
should study the effects of the proposed recommendations to the extent they are

implemented, and should adjust and build upon the proposed processes as appropriate.
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RECOMMENDATION

1. To promote optimal public participation and enhance the usefulness of public
comments, the eRulemaking Project Management Office should consider publishing a
document explaining what types of comments are most beneficial and listing best practices for
parties submitting comments. Individual agencies may publish supplements to the common
document describing the qualities of effective comments. Once developed, these documents
should be made publicly available by posting on the agency website, Regulations.gov, and any

other venue that will promote widespread availability of the information.

2. Agencies should set comment periods that consider the competing interests of
promoting optimal public participation while ensuring that the rulemaking is conducted
efficiently. As a general matter, for “[s]ignificant regulatory action[s]” as defined in Executive
Order 12,866, agencies should use a comment period of at least 60 days. For all other
rulemakings, they should generally use a comment period of at least 30 days. When agencies,
in appropriate circumstances, set shorter comment periods, they are encouraged to provide an

appropriate explanation for doing so.?

3. Agencies should adopt stated policies of posting public comments to the Internet
within a specified period after submission. Agencies should post all electronically submitted
comments on the Internet and should also scan and post all comments submitted in paper

format.”*

* See also Administrative Conference of the United States, Recommendation 93-4, Improving the Environment for
Agency Rulemaking (1993) (“Congress should consider amending section 553 of the APA to . . . . [s]pecify a
comment period of ‘no fewer than 30 days.””); Exec. Order No. 13,563, 76 Fed. Reg. 3,821, 3,821-22 (Jan. 18,
2011) (“To the extent feasible and permitted by law, each agency shall afford the public a meaningful opportunity
to comment through the Internet on any proposed regulation, with a comment period that should generally be at
least 60 days.”).

* See also Office of Information & Regulatory Affairs, Memorandum for the President’s Management Council on
Increasing Openness in the Rulemaking Process—Improving Electronic Dockets at 2 (May 28, 2010) (“OMB expects
agencies to post public comments and public submissions to the electronic docket on Regulations.gov in a timely

3
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4. The eRulemaking Project Management Office and individual agencies should

establish and publish policies regarding the submission of anonymous comments.

5. Agencies should adopt and publish policies on late comments and should apply those
policies consistently within each rulemaking. Agencies should determine whether or not they
will accept late submissions in a given rulemaking and should announce the policy both in
publicly accessible forums (e.g., the agency’s website, Regulations.gov) and in individual Federal
Register notices including requests for comments. The agency may make clear that late

comments are disfavored and will only be considered to the extent practicable.S

6. Where appropriate, agencies should make use of reply comment periods or other
opportunities for receiving public input on submitted comments, after all comments have been
posted. An opportunity for public input on submitted comments can entail a reply period for
written comments on submitted comments, an oral hearing, or some other means for input on

comments received.6

manner, regardless of whether they were received via postal mail, email, facsimile, or web form documents
submitted directly via Regulations.gov.”).

> See, e.g., Highway-Rail Grade Crossing; Safe Clearance, 76 Fed. Reg. 5,120, 5,121 (Jan. 28, 2011) (Department of
Transportation notice of proposed rulemaking announcing that “[cJomments received after the comment closing
date will be included in the docket, and we will consider late comments to the extent practicable”).

® See also Administrative Conference of the United States, Recommendation 76-3, Procedures in Addition to Notice
& the Opportunity for Comment in Informal Rulemaking (1976) (recommending a second comment period in
proceedings in which comments or the agency’s responses thereto “present new and important issues or serious
conflicts of data”); Administrative Conference of the United States, Recommendation 72-5, Procedures for the
Adoption of Rules of General Applicability (1972) (recommending that agencies consider providing an “opportunity
for parties to comment on each other’s oral or written submissions); Office of Information & Regulatory Affairs,
Memorandum for the Heads of Executive Departments and Agencies, and of Independent Regulatory Agencies, on
Executive Order 13,563, M-11-10, at 2 (Feb. 2, 2011) (“[Executive Order 13,563] seeks to increase participation in
the regulatory process by allowing interested parties the opportunity to react to (and benefit from) the comments,
arguments, and information of others during the rulemaking process itself.”).
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7. Although agencies should not automatically deem rulemaking comments to have
become stale after any fixed period of time, agencies should closely monitor their rulemaking
dockets, and, where an agency believes the circumstances surrounding the rulemaking have
materially changed or the rulemaking record has otherwise become stale, consider the use of
available mechanisms such as supplemental notices of proposed rulemaking to refresh the

rulemaking record.
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Daily Labor Report®

Source: Daily Labor Report: News Archive > 2011 > May > 05/03/2011 > Special Report > Representation Elections:
Number of NLRB Elections Held in 2010 Increased Substantially From Previous Year

85 DLR B-1
Representation Elections
Number of NLRB Elections Held in 2010
Increased Substantially From Previous Year

The number of resolved representation elections conducted by the National Labor Relations Board in 2010 increased
substantially from the previous year, according to NLRB data analyzed by BNA PLUS, BNA's research division.

At the same time, the number of elections won by unions also increased, while the percentage of union wins
decreased somewhat.

According to preliminary data, NLRB conducted 1,666 elections in 2010, up from 1,321 elections in 2009. Unions
won 1,126 of those elections in 2010, an increase from 908 wins the previous year.

The union win rate of 67.6 percent in 2010 is down slightly from 68.7 percent the year before. Unions have won
more than half of all representation elections in each of the past 14 years.

The number of workers eligible to vote in the elections also increased to 108,312 in 2010, up from 73,902 in 2009.
Unions organized 70,333 workers through NLRB elections in 2010, up from 50,131 in 2009.

The NLRB statistics do not reflect the full extent of organizing being conducted by unions since many unions organize
through neutrality and card-check recognition agreements and other methods.

The union win rate in decertification elections continued to decline in 2010, with unions prevailing in 93 of 239
resolved decertification elections, or 38.9 percent, down from 104 of 255 decertification elections, or 40.8 percent
in 2009. This is the second consecutive year that the number of decertification elections and the union win rate
declined.

Elections by Union Affiliation

Unions affiliated with the AFL-CIO won 517 of 741 representation elections held in 2010, or 69.8 percent, compared
with 66.7 percent in 2009, when they won 363 of 544 elections.

Unions in the Change to Win federation, which was formed in mid-2005, won 441 NLRB elections, or 60.7 percent of
the 726 elections they participated in last year. In 2009, they won 371 of 605 elections, or 61.3 percent of those in
which they participated.

Of the 10 most active unions, the International Brotherhood of Teamsters again led all other unions by participating
in 431 elections in 2010, up from 373 elections in 2009. The union won 251 elections in 2010, up from 231 the
previous year, but the win rate decreased to 58.2 percent in 2010 from 61.9 percent in 2009.

The Service Employees International Union ranked a distant second by participating in 157 elections, winning 106 or
67.5 percent in 2010. SEIU participated in 99 elections in 2009, winning 70 or 70.7 percent. SEIU has consistently
participated in the second largest number of elections each year after IBT, except for 2009.

The United Food and Commercial Workers ranked third in 2010, participating in 106 elections, winning 56 or 52.8
percent. In 2009, UFCW participated in 109 elections, winning 60 or 55 percent.

Unions participating in the next highest number of elections, in order, were the International Association of
Machinists with 101 elections, the International Brotherhood of Electrical Workers with 92 elections, and the
International Union of Operating Engineers with 77 elections.

The Laborers' International Union was the most successful of the 10 most active unions, winning 84.4 percent of the
NLRB elections in which it participated. The Machinists ranked second, winning 73.3 percent of its elections, followed
by the United Steelworkers (70.2 percent), SEIU and the Operating Engineers (67.5 percent), the Teamsters (58.2
percent), and the United Auto Workers (57.7 percent).

SEIU Organized the Most Workers

For the first time since 2006, SEIU organized the most workers—14,343, followed by IBT with 11,919, and UFCW
with 3,267. Also, for the first time since 2007, IBT did not organize the most workers out of the top five active
unions.

Independent unions won 63.9 percent of the 266 elections in which they participated last year, compared with 74.9
percent of 235 elections in 2009.
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By bargaining unit size, unions had the greatest organizing successes among very small and very large units.
Unions won 70.6 percent of the 1,116 elections held in units of fewer than 50 workers, and 76.2 percent of 21
elections held in units of 500 workers or more.

Unions won 50 percent or more of the elections held in all industries in 2010, except communications only (47.8
percent) and wholesale (48.1 percent). The industry with the highest number of wins was construction (80.9
percent), followed by finance, insurance, and real estate (76.9 percent), mining (76.2 percent), health care services
only (71 percent), services (70.6 percent), retail (64 percent), transportation, communications, and utilities (62.7
percent), and manufacturing (55.0 percent).

The number of elections increased in the two states that held the most elections in 2010. Unions participated in 221°
elections in New York in 2010, up from 201 in 2009, while in California workers participated in 192 elections, up
from 122 the year before.

By Michelle Amber

The accompanying BNA graphics illustrate highlights of the research findings. The full report, which includes
additional tables involving elections by industry, unit size, state, and white collar employees, is available for
$115 per copy from BNA PLUS by calling 800-372-1033, option 5, then option 3 or may be ordered on the
BNA PLUS Web site at http://bnaplus. bna. comy/LaborReports.aspx. Detailed election statistics also are
available by calling or e-mailing BNA PLUS at bnaplus@bna.com.
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Welcome! If you are new here, consider subscribing to our FREE X
h‘] newsletter or subscribe to the RSS feed for updates on this topic.

If You’'re Fighting A Union
Now...

Don’t waste time — pick up the phone
and CALL NOW: 800-888-9115, and ask
for Jim Teague. Let him quickly answer your
questions and get you on the fast track to
remaining union free.

Consulting

Many campaigns require professional campaign management and direct communicators. On-site
consultants from LRI are experienced, trusted professionals prepared from day one to run a
successful, legal campaign that is the difference between winning and losing a difficult election.

Videos

LRI videos are produced by labor relations and labor law professionals working in concert with
communication specialists. The result is powerful, persuasive, and highly effective. More than 25
years of experience in thousands of elections—and a management win rate of over 90 percent—are
proof of that.

Support Toals

A large amount of information, most of it complicated and new, must be conveyed to employees who
face a union campaign. Although employee meetings present much of this information, campaign
support tools are required to highlight and reinforce key issues. Plus, LRI support tools keep on
campaigning 24/7.

Research

Up-to-the-minute and meaningful union-specific research is vital to winning an NLRB election

campaign. Millions of pages of data, news articles, and government documents are available about
unions. We cull from our massive LRI databases to provide exactly the right information for your
campaign.
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What Others Are
Saying:

Terrific, particularly on
breaking news issues
— P. Lantingan

Hi Jim and Phil, I would like
to thank your team on our
recent victory over the 1AFF
in our election on Friday. We
won with about 2/3 of the
votes in our favor. | could
not have done it without the
great work of Scott Michel.
He got to the root of the
problem almost immediately
and got me headed in the
right direction. Thanks again
for your expert help.

— W. Woodcock

Your web site and
newsletter are informative
and answer many questions
of what to expect and how

Welcome! If you are new here, consider subscribing to our FREE X
r' | newsletter or subscribe to the RSS feed for updates on this topic.

LRI Online

Reliable, timely, and persuasive union-specific information is a must-have resource for your
union-avoidance strategy. The six unique databases of LRI Online serve the highly specialized
needs of labor law and labor relations professionals.

LRI Online Libraries are a constantly increasing reservoir of union-specific information you can
tap into 24/7. These living, evolving tools examine a union’s factual record from a choice of
perspectives: international and local organization; geographic area; and according to
industry. The information generated after only minutes in one of our online Libraries—instead of
hours or days of conventional and costly research—produces documented data that can help
convince employees to vote against unionization or inoculate them against a potential organizing
attempt. For more information about the research capabilities of LRI Online and how to
subscribe call 800-888-9115, M-F 8am — 5pm Central Time.

The LRI Online Libraries

e Clippings Library « Constitutions Library
Newspaper articles reporting Constitutions of the most active unions
unfavorable union incidents

« Contracts Library » Elections Library
Information on U.S. labor contracts Results of RC, RD, and RM elections

« Daily petitions Library
Supplemental petition information available
daily

« Organizing Library
Union organizing activity

« ULP charges Library
Unfair labor practice charges filed against
unions

« Strikes Library
Union strikes and work stoppages

e Labor organizations Library e Custom search Library
Membership and financial information Site Search and Company Search
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MEMORANDUM

To:  Craig, Kent, Jeff, Steve, and Joel

From: Bob

Re:  Public Availability of Initial Comments Filed by August 22
Date: November 10, 2011

You asked me to determine at what point comments filed by the deadline of 8/22/11 were
actually available online to those who wished to review them in order to file reply
comments. Because of the large number of comments and the limitations of the
computer programs we have used, it is not possible to answer this question with 100%
certainty. As discussed below, however, I believe that the Board can be confident that
entities opposing the rule that wanted to file reply comments had access to all the initial
comments that might have affected the substance of their replies by 8/24/11.

Background

There are a total of 65,958 document files in the system. The total number of comments,
however, is no more than 65,955. That is because the system includes one corrupted file,
one file that is merely a copy of the Federal Register notice for the rule, and one file that
is a duplicate of the NAM comment, which was submitted both via Regulations.gov and
via delivery to the ES office. There very well may be other duplicate comments, but
likely not many.

The table on the following page shows, as best I can determine, how many documents
were received in the system, and when they were posted to Regulations.gov. Documents
filed through Regulations.gov are “received” in the system immediately. Documents
mailed or delivered to the Executive Secretary’s office need to be added to the system
manually before they are counted as having been received.

Documents filed online through Regulations.gov are generally “posted,” and therefore
available to the public to review, the same day they are received or the next day.
Documents filed by mail or delivery are posted after they are received by being manually
uploaded. The lag time between the “received” and “posted” dates for such comments
varied depending on whether the documents were paper copies or groups of digital files
submitted on a CD. But, in either case, a large number of comments that were timely
filed by 8/22 via mail or hand delivery were received and posted after 8/24.
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Date Number Received Number Posted/Available
8/22 28,951 22,259
8/23 29,157 29,137
8/24 29,760 29,236
8/25 32,803

8/26 51,321

8/27 51,324

8/28 51,327

8/29 51,338

8/30 51,353

8/31 51,358

9/1 51,360

9/2 51,364 51,362
9/3 51,365

9/4 51,365

9/5 51,407

9/6 51,433

9/7 51,577 51,577
9/21 51,579 51,579
9/26

9/27 65,957 .
9/28 65,957
9/29 65,958 65,958
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Analysis
All comments that were timely filed via the web were posted and available for review by

Tuesday, 8/23/11. The total of 29,236 comments posted by 8/24/11 consists mostly of
such comments.

Based on painstaking review of the comments themselves, all but at most (and probably
considerably less than) 87 comments posted after Wednesday, 8/24 (other than the NAM
duplicate comment) fall into one of the following four categories:

1. Timely filed form letters submitted by the AFL-CIO (c. 21,992). (See attached
example.)

2. Timely filed form letters submitted by Americans for Prosperity (c. 12,385) or the
Coalition for a Democratic Workplace (c. 1,875), or mailed by individual businesses
working from a form supplied by a business organization (at least 256). (See attached
examples.)

3. Late filed comments submitted via the web. Regulations.gov had no way to
distinguish between a late filed initial comment and a timely filed reply comment. We
ultimately decided to accept and post all of these comments, but the posting was delayed
while the issue was considered.

4. Reply comments.

The documents in categories 3 and 4 obviously need not and should not have been
considered in preparing reply comments. The comments in categories 1 and 2 would not
have been significant for the preparation of reply comments.

It appears that a significant portion of the 87 comments unaccounted for in these specific
totals are letters from businesses. The ones I have reviewed so far seem to be based on a
form letter and rarely exceed a page in length.

Conclusion

29,236 timely filed initial comments were available for review by 8/24/11. While a large
number of timely filed initial comments were not available for public review until 9/2/11
or even later, virtually all of these comments were either form letters collected or
solicited by organizations supporting the management point of view on the rules or form
letters collected by the AFL-CIO. Thus, any comment that a management side
organization would have wanted to review prior to submitting a reply comment was
available for review at least 11 days prior to the 9/6/11 deadline for submitting reply
comments.

L]
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National Labor Relations Board
2120 L Street Northwest
Washington, DC 20037-1527

Dear National Labor Relations Board:

As a working person, | support your proposed rule to help level the playing field so workers
can make their own choice about whether to form a union.

This is a fundamental right under U.S. and international law. But too many CEOs, with
their armies of lawyers and anti-union consultants, exploit loopholes in the law to harass,
intimidate and even fire workers who want a union.

This year we have seen unprecedented state-level attacks on working families and the
worst economy for working people since the Great Depression. | welcome your rule to
improve the process for working people trying to form unions. Please continue to protect
the path unions provide for so many working families to good jobs, the middle class and
the American Dream.

Thank you again.
joe kincade

326bn. funk rd.
boyertown, PA 19512
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1099 14th Street. NW
Washington. DC 20570

Re: Notice of Proposed Rulemaking. Representation Case Procedures. RIN 3142-AA08

This proposed rule is an affront to worker rights and a naked power play by union bosses who have undue influence on
the recess-appointed Democratic majority on the Board. The rule would needlessly increase tension in the workplace
and undermine the ability of American companies to create jobs.

The current median of 38 days before an election is reasonable and gives both sides an opportunity to explain the facts
and ensure workers understand the high stakes in a representation election. Shortening it to as little as 10 days would
prevent emplovers from educating workers and result in workers being torced into unions.

In addition. the rule's disclosure provisions would force confidential employee information. including phone numbers
and email addresses. to be made available to union organizers. This is a dangerous invasion of privacy. and would
open the door to harassment and intimidation of workers. These activities disrupt businesses. undermining economic
growth,

Coming at a time when the NLRB's acting general counsel is suing four states to overturn state constitutional
protections for secret ballot voting and is accusing Boetng of an unfair labor practice for moving to a right to work
state. it is clear that this rule is part and parcel of an effort to force workers into unions they do not want to join.

[ urge vou to withdraw the rule. .
Brett Arbaugh

. SC 29803
—_—TTTN
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self

37029 S. Little McDonald Dr, s
Perham. MN 36573 % 1318
701-367-8308

teallrdieot.com

To:

Mr. Lester A. Heltzer

Executive Secretary

National Labor Relations Board .
1099 14th Street. NW

Washington. DC 20570

Re: Notice of Proposed Rulemaking,. Representation Case Procedures
RIN 3142-AA08

' Dear Mr. Heltzer:

[ am writing to request that the National Labor Relations Board immediately

withdraw the above-referenced Notice of Proposed Rulemaking. The proposed rule

is completely unnecessary and would infringe on my rights as an emplover and my

employees” rights. create further tension between labor and management and. most
- importantly. make it much harder for me to create jobs.

The proposal would make drastic and unnecessary changes to the long-standing
procedures for conducting union representation elections in an ettort to promote
unionization at the expense of my right to communicate with my employees and
their right to make an informed choice about union representation. My
understanding is that I could find myself facing a representation election in as little
as 10 days after the union filing of a petition. as opposed to the current median of 38
days before an election. Iwould need to spend the majority of the ten days finding
and retaining legal counsel so I can understand my rights and don’t accidentally
violate the law. This would leave me with almost no opportunity to taik to my
emplovees about union representation or respond to promises union organizers may
have made to secure union support. even though many of those promises may be
completely unrealistic. Not only is this unfair to my employees and me. but it also
promises to destabilize future relations as parties would enter a bargaining
relationship with unrealistic expectations. As President Obama recently observed.
“We can’t afford to have labor and management fighting all the time. at a time when
we’re competing against Germany and China and other countries that want to sell
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goods all around the world.™ The new election rules would do exactiv what the
President is waming against.

Also. allowing me so little time to respond to a union petition and reyuiring me to
file complex new documents. with practically no margin for error. would trample my
due process rights. Under current rules. after a petition is filed I can retain a lawyer.
tigure out which employees the union wants to represent. make a simple list of
names and addresses. and then make sure my employvees get both sides of the story
betore they vote. Under the new rules, I have only seven days to tind a lawyer and
put together a hastily compiled legal statement. If I fail to include to a legal
argument in that statement. it has been waived forever.

[ am also verv concerned that the new rules would force me to turn over contidential
information about my employees. including phone numbers and email addresses.
The rules don"t make it clear if I would have to provide home or work contact
information. or both. Many people have unlisted phone numbers and use personal
email addresses for online shopping and banking. Forcing me to disclose this
information is irresponsible. dangerous and unfair to my employees. And providing
work phone numbers and emails would almost guarantee solicitation and distraction
during working time. This has never been allowed in union campaigns and would
disrupt and harm my business.

Finally. not only are the changes completely unfair to my employees and me. they
are completely unnecessary. As your own Acting General Counsel noted in an
official report. the Boards performance using the current election system is
~outstanding.” with a median of 38 days from petition to election. and a majority of
elections are being won by unions.

The proposed rule represent a devastating blow to my free speech and due process
rights and will deprive my employees’ rights to make an informed decision about
union representation. For these reasons. I respectfully urge the Board to withdraw
the proposed rulemaking in its entirety.

Respectfully submitted.

Mr. Tim Callander

self

37029 S. Little McDonald Dr.
Perham. NN 56573
701-367-8308

tealb@eot.com
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July 28, 2011

Chairwoman Wilma B. Liebman
National Labor Relations Board
1099 14th Street NW
Washington, DC 20570-0001

Dear Chairwornan B. Liebman:

1.am writing to oppose the NLRB's proposed rule to reduce the time for union-organizing elections to as
- fittfe as 10 days.

When warkers vbte to organize a union, the election should involve a fair exchange of information from
both unions and employers. The NLRB's current election processes allow for this robust debate. But,
shertening the timeline would deny employers an opportunity to express their views, leaving employees
with only the union bosses side of the issue to consider before they cast their ballot.

This is clearly an exampie of changing the rules of the game to get the outcome you desire.

There is no evidence that workers are rejecting uniohization; instead, workers are rejecting unionization
because they have weighed the pras and cons of joining & union. Having an average 38 days gives
workers a good opportunity to do this.

Skortening the election period will also impose a significant burden on business owners, giving them
only a few days to respond to the claims being made by union organizers.

1 strongly oppose this proposed rule. In this struggling economy, we should be focused on job creation,
not advancing Big Labor's agenda.

Sincerely,

Jackie Oates

18789 Chaplains Chapel Rd
Bridgeville, DE 19933-4247
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Bay Area Beverage Company

(510) 965-6120
FAX (510} 965-6323

Lester A. Heltzer
Executive Secretary
National Labor Relations Board

1099 14th Street, N.W.
Washington, D.C.

| am writing to oppose the proposed rule on Representation Case Procedures or what |
see as proposed ‘Quick-Snap’ election rules.

The Quick-Snap elections rules would give employers like me as few as 10 days to
communicate with their employees between the time they leam that 2 union is trying to
organize the workforce and the election. With the rules in place, unions could begin
organizing a workforce secretly and then ambush an employer once enough signatures
are collected. This is unfair and unwarranted and I urge you to oppose this proposed rule.

The NLRB's current election processes allow for healthy and adequate debate between
unions and employers. The median number of days for union elections in 2010 was very
prompt, taking only about 38 days. Shortening the timeline would deny employers an
opportunity to express their views, leaving employees with only the union's side of the
issue to consider before they cast their ballot. Employees need to hear from all sides
when making the important decision whether or not they should join a labor union.
Employees also deserve enough time to consider any decision that has such a huge
impact on them and their families. Shortening the election period will also impose a
significant burden on business owners, giving them only a few days to respond to the

claims being made by union organizers.
Through these proposed regulations, the NLRB is attempting to fix a problem that simply

does not exist and would be implementing the most dramatic changes to labor election
rules in 75 years. Again, this is unfair and unwarranted and [ urge you to oppose this

proposed rule.

As a employer, [ strongly oppose this proposed rule. In this struggling economy, we
should be focused on job creation, not killing jobs.

~
7 e

Tom J. Lougerback -
700 Natiogal Court = e
Richmond, CA 94804 = A
tj‘a bavareabev.com i S
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700 National Court, Richmond, California 94804
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August 10, 2011
. _ PETE LEUNG
Mr. Lester A. Heltzer Senior Vice President - Brookshire Foods Operations
ExeFunve Secretary _ 1600 WSW Loop 323
National Labor Relations Board PO. Box 1411
1099 14th Street, NW Tyler, Texas 75710-1411
Washington, DC 20570 903.534.3000

brookshires.com

Re: Proposed Rule Governing Representation Case Procedures: RIN 3142-AA08
Dear Mr. Heltzer:

The purpose of my letter is to provide comments in response to the National Labor Relations
Board’s (NLRB) proposed rulemaking that would make significant changes to procedures ‘now in

place for elections on the important question of whether or not employees wish to be represented by
a union.

In brief, the NLRB proposes to make changes that will dramatically shorten the time frame
for union elections from the current average of 38 days to between 10 to 21 days. In my view, this
compressed time frame is inadequate and unfair to employees as it will deny them the opportunity to
hear from their employer <o that they can make an informed decision regarding union representation.

The NLRB proposed rules, if implemented, will hurt smaller grocery store operations in our
industry since these entities normally do not have the resources and legal expertise to understand all
the nuances of a union election under an abbreviated time frame. Quite frankly, I see no reason to
change current election time frames. They are working extremely well for both employers and the
unions. In fact, unions won almost 68 percent of all NLRB conducted elections in 2010,

Additionally, I am opposed to the rules proposed requirement that employers would have to
provide the union with the names and addresses of all employees plus their phone numbers, email
addresses and other sensitive information. My concemn here is that my employees will be inundated
with emails and phone calls from union organizers. Some of my associates have unlisted phone
numbers which they do not wanted shared without side entities for any purpose. To do so would be
an invasion of their privacy. Why is all this information suddenly needed especially when the Board
has stated since 1966 that the names and addresses of employees is all that is needed?

Finally, the NLRB proposal will substantially limit the opportunity for a full evidentiary
hearing or Board review on contested issues such as appropriate unit, voter eligibility and election
misconduct. As such, these changes are detrimental to an employer and will likely result in
increased costly litigation that would drag out the election process rather than expediting it.

In closing, 1 see no need to for the Board’s proposed changes to the current election rules
and therefore, respectfully urge the NLRB to withdraw the rulemaking from any further

consideration.
Sincerely,
Pete Leung
PL/do

Providing a GREAT food and shopping EXPERIENCE:
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SUPREME COURT RULE 10 5

Rule 9. Appearance of Counsel

1. An attorney seeking to file a document in this Court in
a representative capacity must first be admitted to practice
before this Court as provided in Rule b, except that admis-
sion to the Bar of this Court is not required for an attorney
appointed under the Criminal Justice Act of 1964, see 18
U. 8. C. §3006A(d)(6), or under any other applicable federal
statute. The attorney whose name, address, and telephone
number appear on the cover of a document presented for
filing is considered counsel of record, and a separate notice
of appearance need not be filed. If the name of more than
one attorney is shown on the cover of the document, the at-
torney who is counsel of record shall be clearly identified.
See Rule 34.1(f).

2. An attorney representing a party who will not be filing
a document shall enter a separate notice of appearance as
counsel of record indicating the name of the party repre-
sented. A separate notice of appearance shall also be en-
tered whenever an attorney is substituted as counsel of rec-
ord in a particular case.

Parr ITII. JurispicTiON oN WRET OF CERTIORARI

Rule 10. Considerations Governing Review on
Certiorari

Review on a writ of certiorari is not a matter of right, but
of judicial discretion. A petition for a writ of certiorari will
be granted only for compelling reasons. The following, al-
though neither controlling nor fully measuring the Court’s
discretion, indicate the character of the reasons the Court
considers:

(@) a United States court of appeals has entered a deci-
sion in conflict with the decision of another United
States court of appeals on the same important matter;
has decided an important federal question in a way that
conflicts with a decision by a state court of last resort;
or has so far departed from the accepted and usual



NLRB-00114457

6 SUPREME COURT RULE 12

course of judicial proceedings, or sanctioned such a de-
parture by a lower court, as to call for an exercise of
this Court’s supervisory power;

(b) a state court of last resort has decided an impor-
tant federal question in a way that conflicts with the
decision of another state court of last resort or of a
United States court of appeals;

(c) a state court or a United States court of appeals
has decided an important question of federal law that
has not been, but should be, settled by this Court, or
has decided an important federal question in a way that
conflicts with relevant decisions of this Court,

A petition for a writ of certiorari is rarely granted when the
asserted error consists of erroneous factual findings or the
misapplication of a properly stated rule of law.

Rule 11. Certiorari to a United States Court of Appeals
Before Judgment

A petition for a writ of certiorari to review a case pending
in a United States court of appeals, before judgment is en-
tered in that court, will be granted only upon a showing that
the case is of such imperative public importance as to justify
deviation from normal appellate practice and to require im-
mediate determination in this Court. See 28 U.S.C.
§2101(e).

Rule 12. Review on Certiorari: How Sought; Parties

1. Except as provided in paragraph 2 of this Rule, the peti-
tioner shall file 40 copies of a petition for a writ of certiorari,
prepared as required by Rule 33.1, and shall pay the Rule
38(a) docket fee.

2. A petitioner proceeding in Jorma pauperis under Rule
39 shall file an original and 10 copies of a petition for a writ
of certiorari prepared as required by Rule 83.2, together
with an original and 10 copies of the motion for leave to
proceed in forma pauperis. A copy of the motion shall pre-
cede and be attached to each copy of the petition. An in-
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U.S. Small Business Administration
FAQS: FREQUENTLY ASKED QUESTIONS

Advocacy Small Business Statistics and Research

1. What is a small business?

The Offce of Advocacy defines a small business as an independent business having fewer
than 500 employees. (The definition of "small business" used in government programs

and contracting varies by industry; see www.sba.gov/size.)
2. How important are small businesses to the U.S. economy?

Small firms:

Represent 99.7 percent of all employer firms.

Employ half of all private sector employees.

Pay 44 percent of total U.S. private payroll.

Generated 65 percent of net new jobs over the past 17 years.

Create more than half of the nonfarm private GDP.

Hire 43 percent of high tech workers ( scientists, engineers, computer programmers,
and others).

e Are 52 percent home-based and 2 percent franchises.

e Made up 97.5 percent of all identified exporters and produced 31 percent of export
value in FY 2008.

e Produce 13 times more patents per employee than large patenting firms.

Source: U.S. Dept. of Commerce, Census Bureau and Intl. Trade Admin.; Advocacy-funded research by Kathryn Kobe,
2007 (www.sba.gov/advo/research/rs299.pdf) and CHI Research, 2003 (www.sba.gov/advo/research/rs225.pdf);U.S.
Dept. of Labor, Bureau of Labor Statistics.

3. How many small businesses are there?

In 2009,there were 27.5 million businesses in the United States, according to
Office of Advocacy estimates.The lastest available Census data show that there were
6.0 million firms with employees in 2007 and 21.4 million without employees in 2008.
Small firms with fewer than 500 employees represent 99.9 percent of the total

( employers and nonemployers), as the most recent data show there were about 18,311
large businesses in 2007.

Source:Office of Advocacy estimates based on data from the U.S. Dept. of Commerce, Census Bureau, and trends
from the U.S. Dept. of Labor, Bureau of Labour Statistics, Business Employment Dynamics.

4. What is small firms’ share of employment?

Small businesses employ about half of U.S. workers. Of 120.6 million nonfarm
private sector workers in 2007, small firms employed 59.9 million and large firms
employed 60.7 million.About half of small firm employment is in second-stage companies
(10-99 employees), and half is in firms that are 15 years or older. Small firms’ share of
employment in rural areas is slightly higher that in urban areas; their share of part-time
workers (22 percent) is similar to large firms’ share (19 percent). Small firms’

http://web.sba.gov/fags/fagindexAll.cfm?areaid=24 1/9/2012
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employment share remains steady since some small firms grow into large firms over
time.

Source:U.S.Dept. of Commerce, Census Bureau: Statistics of U.S. Businesses, Current Population Survey and Business
Dynamics Statistics; and the Edward Lowe Foundation (http://youreconomy.org).

5. What share of net new jobs do small businesses create?

Small firms accounted for 65 percent (or 9.8 million) of the 15 million net new
jobs created between 1993 and 2009.

Much of the job growth is from fast-growing high-impact firms, which represents about 5-
6 percent of all firms and are on average 25 years old.

Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Business Employment Dynamics; Advocacy-funded research
by Zoltan Acs, William Parsons and Spencer Tracy, 2008 (www.sha.gov/advo/research/rs328.pdf)

6. How many businesses open and close each year?

An estimated 552,600 new employer firms opened for business in 2009, and
660,900 firms closed.This amounts to an annual turnover of about 10 percent.
Nonemployer firms have turnover rates three times as high, mostly because it is much
easier for them to go into business and cease operations.

Starts and Closures of Employer Firms, 2005-2009

Category 2005 2006 2007 2008 2009
Births 644,122 670,058 668,395 626,400e  552,600e
Closures 565,745 599,333 592,410 663,900e  660,900e
Bankruptcies 39,201 19,695 28,322 43,546 60,837

Notes: e = Advocacy estimate.Bankruptcies include nonemployer firms.

Source: U.S. Dept. of Commerce, Census Bureau; Administrative Office of the U.S. Courts; U.S. Dept. of Labor,
Business Employment Dynamics (BED). Estimates based on Census data and BED trends.

7. What is the survival rate for new firms?

Seven out of 10 new employer firms survive at least 2 years, half at least 5
years, a third at least 10 years, and a quarter stay in business 15 years or more.
Census data report that 69 percent of new employer establishments born to new firms in
2000 survived at least 2 years, and 51 percent survived 5 or more years. Survival rates
were similar across states and major industries. Bureau of Labour Statistics data on
establishment age show that 49 percent of establishments survive 5 years or more; 34
percent survive 10 years or more; and 26 percent survive 15 years or more.

Source: U.S Dept. of Commerce, Census Bureau, Business Dynamics Statistics; U.S. Dept of Labour, Bureau of Labor
Statistics, BED.

8. How are credit conditions for small firms?

http://web.sba.gov/fags/fagindexAll.cfm?areaid=24 1/9/2012
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Credit conditions are improving. In mid-2010, commercial banks began to ease the
tight lending conditions on small businesses that had begun in early 2007. And credit has
continued to flow, as loans under $1 million totalled $695 billion in FY 2009. Also, after
declining over the past few years, venture capital investment dollars increased in mid-
2010.

Source: Federal Reserve Board, Senior Loan Officer Opinion Survey and Call Report data; National Venture Capital
Association.

9. How are small businesses financed?

Small businesses rely heavily upon owner investment and bank credit,
averaging about $80,000 a year for young firms. Startups rely about equally on
owners’ cash injections into the business and bank credit; young firms receive about
three-quarters of their funds from banks via loans, credit cards, and lines of credit. One-
tenth of startups and about a third of young firms do not use capital injections.

Source: Kauffman Foundation, An Overview of the Kauffman Firm Survey: Results from the 2004-2008 Data, (Alicia
Robb, E.J. Reedy, Janice Ballou, David DesRoches, Frank Potter, Zhanyun Zhao), May 2010.

10. How do regulations affect small firms?

The smallest firms (fewer than 20 employees) spend 36 percent more per
employee than larger firms to comply with federal regulations. The disparity is
greatest in two areas: very small firms spend four and a half times as much per
employee to comply with environmental regulations and three times more per employee
on tax compliance than their largest counterparts.

Annual Cost of Federal Regulations by Firm size
Type of Cost per Employees for Firms with:
Regulations Fewer than 20-499 500 or More

20 Employees Employees Employees

All Regulations $10,585 $7,454 $7,755
Economics 4,120 4,750 5,835
Tax Compliance 1,584 1,294 883
Occupational
Safety and Home-
Land Security 781 650 520

Source: The Impact of Regulations Costs on Small Firms, an Advocacy-funded study by Nicole Crain and Mark Crain,

2010 (www,.sba.gov/advo/research/rs371tot.pdf).

11. Whom do I contact about regulations?

To learn about pending regulation, visit Advocacy's Regulatory Alerts webpage,
www.sba.gov/advo/laws/law_regalerts.html; to comments on pending regulations, email
advocacy@sba.gov. To report unfair regulatory enforement, contact SBA's National

http://web.sba.gov/fags/faqIndexAll.cfm?areaid=24 1/9/2012
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Ombudsman at ombudsman@sba.gov.

12. What is the role of women, minority, and veteran entrepreneurs?

Of the 27.1 million nonfarm businesses in 2007, women owned 7.8 million businesses,
which generated $1.2 trillion in revenues, employed 7.6 million workers, and paid $218
billion in payroll. Another 4.6 million firms were were 50 percent woman owned.
Minorities owned 5.8 million firms, which generated $1 trillion in revenues and employed
5.9 million people. Hispanic Americans owned 8.3 percent of all U.S. businesses; African
Americans, 7.1 percent; Asian Americans, 5.7 percent; American Indians and Alaska
Natives, 0.9 percent; and Native Hawaiian or other Pacific Islanders, 0.1 percent.
Veterans owned 2.4 million businesses in 2007, generating $1.2 trillion in receipts;
another 1.2 million firms were 50 percent veteran owned. About 7 percent of veteran
business owners had service-connected disabilities in 2002.

In 2008, the overall rate of self-employment (unincorporated and incorporated) was 9.8
percent, and the rate was 7.1 percent for women, 7.2 percent for Hispanic Americans,
4.7 percent for African Americans, 9.7 percent for Asian Americans and Native
Americans, and 13.6 percent for veterans.Service-disabled veterans had lower self-
employment rates than non-service-disabled veterans.

Source: U.S. Dept. of Commerce, Census Bureau, Survey of Business Owners; Advocacy-funded reserach by Open
Blue Solutions, 2007 (www.sba.gov/advo/research/rs291.pdf) and Office of Advocacy. The Small Business Economy
(Table A.13, www. .gov/advo/research/sbe.html).

13. At what rates are the self-employed taxed?

Of the 15.5 million individuals whose primary occupation was self-employment
(incorporated and unincorporated), the median personal marginal federal tax rate was 10
percent in 2008. Only 4.1 percent of the self-employed were in the marginal tax bracket
of 33 percent or more.

Source: U.S. Dept. of Commerce, Census Bureau, Current Population Survey, March Supplement (special tabulation).

14. What research exists on the cost and availability of health insurance?

A Kaiser Family Foundation study confirmed the connection between firm size and
offering health insurance. The survey shows that about half of businesses with 3-9
workers offer health benefits to their employees. The ratio grows to about three-fourths
for firms with 10-24 employees, to almost 90 percent for firms with 25-49 employees,
and to 98 percent for firms with 200 employees or more. Almost two-thirds of workers
take health insurance coverage when offered. Overall in 2008, small firm employees were
almost twice as likely as large firm employees to be uninsured (25.1 percent vs. 13.6
percent, respectively).

Source: Kaiser Family Foundation and the Health Research and Educational Trust, Employer Health Benefits 2010
Annual Survey; Employee Benefit Research Institute, Sources of Health Insurance and Characteristics of the
Uninsured: Analysis of the March 2009 Current Population Survey.

15. How can I get more information?

For more information, visit Advocacy’s website:
www.sba.gov/advo. Specific points of interest include:

http://web.sba.gov/faqs/faqgIndexAll.cfm?areaid=24 1/9/2012
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Economic research: www.sba.gov/advo/research.

Firm size data: www.sba.gov/advo/research/data.html.
Lending:www.sba.gov/advo/research/lending.html.
Small business profiles by state and territory:
www,sba.gov/advo/research/profiles.

e The Small Business Advocate newsletter:
www.sba.gov/advo/newsletter.html.

For email delivery of Advocacy’s newsletter, press,regulatory news, and research, sign up
at http://web.sba.gov/list.For RSS feeds, visit www.sba.gov/advo/rsslibrary.html. Direct
questions to (202) 205-6533 or advocacy@sba.gov.

SBA Home Page | FAQ Home | Contact Us | Privacy

http://web.sba.gov/fags/fagIndexAll.cfm?areaid=24 1/9/2012
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Implementing the President's Small Business Agenda
and Executive Order 13272

June 2010



NLRB-00114464

e A brief economic and technical statement on the regulated community,
describing some of the following types of information:
a) The diversity in size of regulated entities
b) Revenues in each size grouping
c) Profitability in each size grouping
2) Economic impacts on small entities
e A fair, first estimate of expected cost impacts, or a reasonable basis for
assuming costs would be de minimis or insignificant within all
economic or size groupings of the “small” regulated community
e The rationale for the certification decision, based on the analysis
presented
3) Significant economic impact criteria
e The criteria used to examine whether first-estimate costs are
significant
4) Substantial number criteria
e The criteria used to examine whether the entities experiencing
significant impacts constitute a substantial number of entities in any of
the regulated size groupings
5) Description of assumptions and uncertainties
e The sources of data used in the economic and technical analysis**
e The degree of uncertainty in the cost estimates, when uncertainty is
large
6) Certification statement

“Factual basis” requirement for certification

What is a “factual basis?” The Office of Advocacy interprets the “factual basis”
requirement to mean that, at a minimum, a certification should contain a description of
the number of affected entities and the size of the economic impacts and why either the
number of entities or the size of the impacts justifies the certification.

The agency’s reasoning and assumptions underlying its certification should be explicit in
order to elicit public comment. Again, agency certifications in final rules are subject to

* When an agency does not have quantitative data to support its certification, the agency should explain
why such data are not available and request comments.

% Section 607 of the RFA directs agencies to provide a “quantifiable or numerical description of the effects
of the proposed rule or alternatives to the proposed rule” and allows a qualitative approach if
“quantification is not practical or reliable.” Thus, agencies are expected to make reasonable efforts to
acquire quantitative or other information to support analysis of the rules under sections 603 and 604 of the
RFA. Such a standard is not required for section 605 certifications, but some agencies use section 607 as a
model for preparing certifications. With regard to certification analyses, EPA wisely advises its rulewriters
to employ the same approach: use quantitative analysis unless the “information necessary to conduct a
quantitative analysis is not reasonably available.” Revised Interim Guidance for EPA Rulewriters:
Regulatory Flexibility Act, as amended by the Small Business Regulatory Enforcement Fairness Act,
Regulatory Management Division, EPA Office of Policy, p. 20 (March 29, 1999). This guidance is
currently under revision.

10
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Using the NAICS classifications, SBA defines small businesses in terms of firm revenues
or employees. Different criteria may be helpful to agencies in assessing the composition
of a small entity sector. The IRS categorizes firm (corporation and partnership) size by
assets. Industry associations apply some or all of these three criteria (revenues,
employment, and/or assets) and often add to or replace them with their own technical
criteria. In addition to SBA definitions, federal regulators may use any one or multiple
criteria to identify their universes of small regulated entities.

Definition of “significant” and “substantial”

The agency’s second step in a threshold analysis is to determine whether there is a
significant economic impact on a substantial number of small entities. The RFA does not
define “significant” or “substantial.” In the absence of statutory specificity, what is
“significant” or “substantial” will vary depending on the problem that needs to be
addressed, the rule’s requirements, and the preliminary assessment of the rule’s impact.
The agency is in the best position to gauge the small entity impacts of its regulations.

Significance should not be viewed in absolute terms, but should be seen as relative to the
size of the business, the size of the competitor’s business, and the impact the regulation
has on larger competitors. For example, a regulation may be significant solely because
the disparity in impact on small entities may make it more difficult for them to compete
in a particular sector of the economy than large businesses. This may relate to their ability
to pass costs through to customers or to reduce the marginal cost of such a regulation to
an insignificant element of their production functions.

One measure for determining economic impact is the percentage of revenue or percentage
of profits affected. For example, if the cost of implementing a particular rule represents 3
percent of the profits in a particular sector of the economy and the profit margin in that
industry is 2 percent of gross revenues (an economic structure that occurs in the food
marketing industry, where profits are often less than 2 percent), the implementation of the
proposal would drive many businesses out of business (all except the ones that beat a 3
percent profit margin). That would be a significant economic impact.

However, the economic impact does not have to completely erase profit margins to be
significant. For example, the implementation of a rule might reduce the ability of the firm
to make future capital investment, thereby severely harming its competitive ability,
particularly against larger firms. This scenario may occur in the telecommunications
industry, where a regulatory regime that harms the ability of small companies to invest in
needed capital will not put them out of business immediately, but over time may make it
impossible for them to compete against companies with significantly larger
capitalizations. The impact of that rule would then be significant for smaller
telecommunications companies.

°2 The SBA definitions here are found in § 3(a)(2) of the Small Business Act and are not the RFA
definitions referenced above.

17
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As a default, section 601 of the RFA requires agencies to use size standards set by the
SBA in determining whether businesses are small businesses. SBA’s Office of Size
Standards set these standards using the North American Industry Classification System
(NAICS).* Agencies must identify each of the affected classes according to their
NAICS code. Once the agency has identified all the affected industries by code, it can use
the NAICS code in combination with the U.S. Census data’®* to gain an estimate of the
number of entities in each class. To help agencies with this element of the IRFA, the
Office of Advocacy provides a full listing of NAICS codes along with the U.S. Census
data for each class on its web page.'®

If the agency determines that the existing SBA size standards for small businesses are not
appropriate, the RFA permits the agency, after notice and comment, to establish one or
more alternative definitions of a small entity that are appropriate for the rule.'®® The RFA
requires an agency to consult with the Office of Advocacy when performing an RFA
analysis using a different small business size standard than that provided by the SBA.'%*

Estimating compliance requirements

For the fourth element of the IRFA, the agency must describe and estimate the
compliance requirements of the proposed rule.'%® This is one of the two most important
elements in the IRFA, because the alternatives the agency examines in the IRFA will be
designed to minimize these compliance burdens. Provision of a list in the IRFA enables
small entities to more easily identify potential burdens and tailor their comments in the
rulemaking process to those burdens that most affect them without wading through many
Federal Register pages.

As stated by the RFA, some of the costs the agency must describe in the IRFA include
the costs of any recordkeeping; professional expertise, such as lawyer, accountant, or
engineering, needed to comply with recordkeeping; and reporting requirements. Section
603 also requires that the agencies examine other compliance requirements, which may
include, for example, the following: (a) capital costs for equipment needed to meet the
regulatory requirements; (b) costs of modifying existing processes and procedures to
comply with the proposed rule; (c) lost sales and profits resulting from the proposed rule;
(d) changes in market competition as a result of the proposed rule and its impact on small
entities or specific submarkets of small entities; (e) extra costs associated with the
payment of taxes or fees associated with the proposed rule; and (f) hiring employees
dedicated to compliance with regulatory requirements.

Since all rules are different and impose different compliance requirements, the RFA
contemplates that agencies will prepare analyses to determine all significant long- and

100 See http:/www.sba.gov/size/.

101 See http:/www.census.gov/.

192 Office of Advocacy, Economic Statistics and Research (visited Sept. 26, 2002),
http://www.sba.gov/advo/stats/us99_n6.pdf.

103 See the size standard discussion in Chapter 1.

%5 U.5.C. § 601(3).

195 |4 at § 603(b)(4).
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Preface

The Commission on the Future of Worker-Management Relations
was announced by Secretary of Labor Robert B. Reich and

Secretary of Commerce Ronald H. Brown on March 24, 1993 to
report on the following questions:

1. What (if any) new methods or institutions should be
encouraged, or required, to enhance work-place productivity
through labor-management cooperation and employee
participation?

2. What (if any) changes should be made in the present
legal framework and practices of collective bargaining to
enhance cooperative behavior, improve productivity, and
reduce conflict and delay?

3. What (if anything) should be done to increase the extent
to which work-place problems are directly resolved by the
parties themselves, rather than through recourse to state
and federal courts and government regulatory bodies?"

On June 2, 1994 the Secretaries of Labor and Commerce
released the Fact Finding Report of the Commission and an
Executive Summary.

After release of the Fact Finding Report, the Commission
consulted widely through public hearings, working parties
comprised of several members of the Commission, and it
received a variety of viewsin correspondence, studies and
articles from representatives of business groups, 1abor
organizations, professional associations, academics, women's
organizations, civil rights and other interested groups, and
individuals. This material isincluded in the public record

of the Commission which was closed on November 14, 1994 by
notice in the Federal Register. By this consultative

process the Commission has sought to receive the widest
possible comments on its Fact Finding Report as well as
proposals for its conclusions and recommendations for this,
itsfinal report.

The Commission held four additional national hearings after
the issuance of its Fact Finding Report in Washington, D.C.,
making atotal of 21 public hearings, including the 11

national and six public hearings in various cities around

the country held previously. In the four most recent public
hearings, the Commission followed the practices developed in
I’ s regional hearings to encourage representatives of
organizations or individuals to volunteer to make
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presentations or to file written statements, should adequate
timefor al not be available. The agenda of each of these
four sessions and a listing of those who testified and their
affiliations are presented in Appendix B.

The Commission appreciates the assistance of the various
organizations and individuals that helped to organize and
make presentations to the Commission and it’s working
parties.

A total of 57 persons testified before the Commissionin its
four hearings in July to September 1994, making atotal of
411 witnesses in the 21 public hearings.

The transcripts of the four hearings after the Fact Finding
report run to 823 pages, making atotal of 4,681 pages for
al public hearings before the Commission.

The Commission has received since May 1994 a number of
studies and presentations outside of public hearings that
provide additional information to its fact-finding phase.
More than 160 statements have been received since the Fact
Finding Report that have been entered in the public record
of the Commission. Among these items are the following:

(1) United States General Accounting Office, Workplace
Regulations, Information on Selected Employer and Union
Experiences, Vols. | and I1, June 1994.

(2) Industrial Relations Counselors, Inc., Report on the

IRC Survey of Employee Involvement, August 1994, and Results
of the ORC Survey on the Use of Alternative Dispute

Resolution (ADR) in Employment Related Disputes, November
1994.

(3) Princeton Survey Research Associates, Worker
Representation and Participation Survey, Top-Line Results,
October, 1994.

(4) U.S. Department of Labor, Report on the American
Workforce, 1994; Women's Bureau, Working Women Count, A
Report to the Nation, 1994.

(5) American Civil Liberties Union, The Private Arbitration
of Employment Disputes, November 1994.

A working party of the Commission has continued to meet with
adesignated committee of the Small Business Council of the
Chamber of Commerce to receive views and perspectives on the
Fact Finding Report. Another working party met with
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representatives of ten organizations reflecting the
interests of low-wage workers and received a statement of
potential Administrative and Regulatory Initiatives to
Protect Contingent Workers, October 1994.

A further working party of the Commission met on several
occasions to receive the further views of a group of women's
organizations that had also testified before the

Commission. Representatives of labor and management
organizations under the Railway Labor Act have met on
occasions with still another working party of the
Commission. Meetings have also been held with a number of
representatives of the civil rights community.

The Chair of the Commission had held a series of meetings
with the Enforcement Council of the Department of Labor and
anumber of its component agencies to secure data on
staffing, and on the flow and volume of investigations,
complaints, cases and litigation in the administration of
employment laws within the purview of these agencies with
reference to the third mission statement of the Commission.
The National Labor Relations Board and its General Counsel
has provided similar data. Discussions have been held aso
with the Chairman of the Equal Employment Opportunity
Commission and the EEOC ADR Task Force. The cooperation of
these agencies is appreciated.

The Commission has received a further letter from the
Republican members of the House Committee on Education and
Labor dated September 29, 1994. (Seep. 111, note 5, of the
Fact Finding Report for reference to the first letter.)

The Commission deliberated on all the above information from
avariety of perspectives, the Commission reached broad
agreement on the issues it was charged to address. A

separate perspective by Commissioner Fraser on some aspects
of employee involvement isincluded in Section I1.

Thisreport of the Commission is focused on the three
questions of its Mission Statement, considering each
guestion separately but also recognizing that these issues
and the Commission’ s recommendations constitute a highly
interdependent whole.

In making its legislative recommendations, the Commission
has not proposed explicit statutory language. Similarly, in
recommendations to administrative agencies and to private
partiesit has proposed specific approaches rather than the
language of aregulation.
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A number of more specialized issues were raised in testimony
and statements to the Commission that it has not had the

time nor specialized information to consider fully. These

are significant issues to the workers and managers involved
and deserve more detailed attention and conclusions than the
Commission has had the time or resources to provide. Among
these questions are the status of agricultural workers under
the National Labor Relations Act, as amended, and the system
of labor-management relations in the building and
construction industry under these statutes and subsequent
NLRB and court decisions. Further, the Commission has
considered only in Section VIl some of the issues raised by
worker-management relationsin afew types of relationships
among those popularly designated as contingent. The
Commission reports this unfinished business that deserves
further and ongoing consideration.

The Commission has sought the views of awide range of
employers and employer associations, representatives of
unions, professional associations, women's groups, civil
rights organizations and academics regarding how to deal
with the problems and challenges of the modern workplace.
In addition, the Commission believesit is also significant
to hear how workers themselves and their supervisors view
their workplace beyond the reports of their attitudes from
managers or unions. Thus, the Commission welcomes the
findings of the Worker Representation and Participation
Survey. Thissurvey provides a detailed and in-depth
analysis of workplace practices and the attitudes and views
in workplaces on many issues pertinent to the Commission’s
charges. Appendix A presents a brief summary of the survey
procedures and highlights of its findings.

The Department of Commerce provided assistance to the
Commission through Under Secretary for Economic Affairs
Everett Ehrlich. Within the Department of Labor, Roland
Droitsch, Deputy Assistant Secretary, Office of Policy and
Budget, coordinated a portion of the Commission’s work.
Assistance was a so provided by Seth Harris, Executive
Director of the Department’ s Enforcement Council, on matters
related to thisarea. Legal research support was given to

the Commission by Andrew Levin and Janet Herold. The
Commission received comprehensive administrative and related
support from staff of the Office of Small Business and
Minority Affairs. Ms. ArtrellaMack and Mrs. Betty Cooper-
Gibson provided effective service in the technical

preparation of thisreport. The Commission is deeply
appreciative.
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Report and Recommendations. Executive Summary

The Commission on the Future of Worker-Management Relations
was appointed by Secretary of Commerce Ronald H. Brown and
Secretary of Labor Robert B. Reich to address three

guestions:

1. What (if any) new methods or institutions should be
encouraged, or required, to enhance work-place productivity
through labor-management cooperation and employee
participation?

2. What (if any) changes should be made in the present
legal framework and practices of collective bargaining to
enhance cooperative behavior, improve productivity, and
reduce conflict and delay?

3. What (if anything) should be done to increase the extent
to which work-place problems are directly resolved by the
parties themselves, rather than through recourse to state
and federal courts and governmental bodies?'

Over its twenty months of work, the Commission heard
testimony and evaluated the experiences of many employers
and employees, and received advice for answering its charge
from many groups and individuals. This testimony, and
various survey and other evidence, guides the
recommendations and suggestions that we offer to the
Secretaries, and to the nation.

Asreported in the Commission's May 1994 Fact-Finding
Report, there is a solid base of experience on which to

build more cooperative and productive workplace relationsin
the United States -- the innovative partnershipsin

collective bargaining and the array of employee involvement
programs operating in many workplaces across the country.
There are also disconcerting patterns -- increased earning
inequality, difficulties for contingent workers, increased
litigation, rigid and complex regulations, and conflict in
union organizing campaigns.

Our recommendations build on the positive experiences with
productive and cooperative worker-management relations,
support their adoption in additional employment settings,
and encourage further experimentation and learning. At the
same time we face squarely and propose remedies for the
problems of too much conflict, litigation, inequality, and
regulatory complexity.
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We take an integrated approach to modernizing American labor
and employment law and administration for the future. Taken
together, these recommendations give workers and managers
the tools and flexibility to do what they say they want to

do and are capable of doing to improve workplace
performance. We recommend flexibility in employee
participation while insuring respect for workers rights to
choose unions, if desired. We encourage the development and
use of fair systems for resolving disputes quickly closest

to their source without going to court or to a government
agency. We propose to modernize labor law to deliver
through a prompt and simplified process what the law
promises. afree choice for workers on whether or not to

join aunion of their choosing. Our proposals define
employees and employers in ways consistent with economic
reality. We encourage continued learning and dialogue among
private and public sector |eaders to improve the quality of
policy making on employment issues.

The Commission could not address all the problems or
proposed solutions presented to us. This does not imply

that those | eft out are unimportant or not valid. Instead,

some need to be left to other groups and to further

discussion. Moreover, the recommendations we offer here are
presented as starting points for improving the workplace
experiences and results for all Americans.

The full set of recommendations are contained in the
separate sections of this report. Here we present fifteen

key conclusions and recommendations as they relate to each
of our three charges.

1. New Methods or Institutionsto Enhance Wor kplace Productivity

The evidence presented to the Commission is overwhelming
that employee participation and labor-management
partnerships are good for workers, firms, and the national
economy. All parties want to encourage expansion and growth
of these developments. To do so requires removing the legal
uncertainties affecting some forms of employee participation
while safeguarding and strengthening employees rights to
choose whether or not they wish to be represented at the
workplace by a union or professional organization.
Accordingly we recommend:

(1) Clarifying the National Labor Relations Act (NLRA) and
itsinterpretation by the National Labor Relations Board
(NLRB) to insure nonunion employee participation programs
are not found to be unlawful simply because they involve
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discussion of "terms and conditions’ of work or compensation
aslong as such discussion isincidental to the broad

purposes of these programs. At the same time, the
Commission reaffirms the basic principle that these programs
are not a substitute for independent unions. The law should
continue to make it illegal to set up or operate company-
dominated forms of employee representation.

(2) Updating the definitions of supervisor and manager to
insure that only those with full supervisory or managerial
authority and responsibility are excluded from coverage of
the law. We further recommend that no individual or group
of individuals should be excluded from coverage under the
statute because of participation in joint problem-solving
teams, self-managing work groups, or internal self-
governance or dispute resolution processes.

(3) Reaffirming and extending protections of individuals
against discrimination for participating in employee
involvement processes and for joining or drawing on the
services of an outside labor or professional organization.

These recommendations are linked to those that follow in
important ways. In addition to eliminating the legal
uncertainties associated with many of the forms of employee
participation underway today, these changes allow and
encourage use of worker-management participation in applying
government regulations to the workplace and resolving
disputes through private resolution procedures. Moreover,
these changes remove the threat that workers might lose the
protections of collective bargaining by taking on

supervisory or managerial responsibilities. These changes,
therefore, should open up workplacesto a variety of new
experiments with empl oyee participation and labor-management
partnerships and bring the benefits of these innovationsto
more workers and workplaces.

2. Changesin Collective Bargaining to Enhance
Cooperation and Reduce Conflict and Delay

The evidence reviewed by the Commission demonstrated
conclusively that current labor law is not achieving its
stated intent of encouraging collective bargaining and
protecting workers' rights to choose whether or not to be
represented at their workplace. Rectifying this situation
isimportant to insure that these rights are realized for
the workers who wish to exercise them, to de-escalate
workplace conflicts, and to create an overall climate of
trust and cooperation at the workplace and in the broader
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labor and management community. Accordingly, the Commission
recommends:

(4) Providing for prompt elections after the NLRB
determines that sufficient employees have expressed adesire
to be represented by a union. Such elections should
generally be held within two weeks. To accomplish this
objective we propose that challenges to bargaining units and
other legal disputes be resolved after the elections are

held.

Beyond the reversal of the Supreme Court's decision in
L echmere so that employees may have access to union
organizersin privately-owned but publicly-used spaces such
as shopping malls, access questions are best |eft to the
NLRB. The Commission urges the Board to strive to afford
employees the most equal and democratic dialogue possible.

(5) Requiring by statute that the NLRB obtain prompt
injunctions to remedy discriminatory actions against
employees that occur during an organizing campaign or
negotiations for afirst contract.

(6) Assisting employers and newly certified unionsin
achieving first contracts through an upgraded dispute
resolution system which provides for mediation and empowers
atripartite advisory board to use avariety of optionsto
resolve disputes ranging from self-help (strike or lockout)

to binding arbitration for relatively few disputes.

(7) Encouraging railroad and airline labor and management
representatives to implement their stated willingness to
seek their own solutions for improving the performance of
collective bargaining in their industries.

These changes are essential to de-escalating the level of
conflict, fear, and delays that now too often surround the
process by which workers decide whether or not to be
represented on their jobs. We distilled our recommendations
down to these basic and simplified changesin the law and
procedures from an extensive array of proposals offered to
the Commission in thisarea. Therefore, itisvitaly
important to monitor the effects of these recommendations
over timeto seeif they are adequate to achieve the goals
stated in our national labor law and shared by the American
public.
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3. Increasethe Extent to which Workplace Problems are Resolved by the Parties.

The Commission's findings and recommendations regarding
workplace regulations, litigation, and dispute resolution

fall into three categories: (1) encouraging development of
high quality private dispute resolution procedures, (2)
encouraging experimentation with workplace self-regulation
procedures in general and with specific reference to
workplace safety and health, and (3) protecting the
employment rights and standards of contingent workers.

The Commission endorses and encourages the devel opment of
high quality alternative dispute resolution (ADR) systems to
promote fair, speedy, and efficient resolution of workplace
disputes. These systems must be based on the voluntary
acceptance of the partiesinvolved. The courts and
regulatory agencies should hold these systems accountable
for meeting high quality standards for fairness, due

process, and accountability to the goals and remedies
established in the relevant law. The Commission also
encourages experimentation with internal responsibility
systems for adapting workplace regulations to fit different
work settings. Accordingly, we recommend:

(8) Encouraging regulatory agencies to expand the use of
negotiated rule making, mediation, and alternative dispute
resolution (ADR) procedures for resolving cases that would
otherwise require formal adjudication by the agency and/or
the courts.

(9) Encouraging experimentation and use of private dispute
resol ution systems that meet high quality standards for
fairness, provided these are not imposed unilaterally by
employers as a condition of employment.

(20) Encouraging individual regulatory agencies (e.g., OSHA,
Wage and Hour Division, EEOC, etc.) to develop guidelines
for internal responsibility systemsin which parties at the
workplace are allowed to apply regulations to their
circumstances.

America's workplaces must be made safer and more healthful
and workers compensation costs need to be reduced.
Workplace safety and health is an ideal starting point for
experimenting with internal responsibility systems for
meeting public policy objectives, given the long-standing

and widespread experience with employee participation and
labor-management committees in safety and health matters and
the shared interests all parties have in improving safety
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and health outcomes. Evidence presented to the Commission
shows that properly structured joint committees and
participation plans can significantly improve safety and
health protection. Accordingly, we recommend:

(11) Developing safety and health programs in each workplace
that provide for employee participation. Those workplaces
that demonstrate such a programisin place with arecord of
high safety and health performance would receive

preferential statusin OSHA's inspection and enforcement
activities.

The growth of various forms of contingent work poses
opportunities for good job matches between workers with
differing labor force attachments and employers needing
flexibility in response to changing market conditions. At
the same time, some contingent work arrangements relegate
workers to a second class status of low wages, inadequate
fringe benefits, lack of training and, most importantly,

loss of protection of labor and employment laws and
standards. Thisisavery complex set of developmentsfor
which adequate data are not yet available to do more than
address the most obvious problems. Our recommendations are
therefore cautious in this area, recognizing the need to
continue to monitor and evaluate the labor market
experiences of all forms of contingent work and to derive
policy recommendations as these data and analyses become
available. Accordingly, we recommend:

(12) Adopting a single definition of employer for al
workplace laws based on the economic realities of the
employment relationship. Furthermore, we encourage the NLRB
to use its rule-making authority to develop an appropriate
doctrine governing joint employers in settings where the use

of contract arrangements might otherwise serve asa

subterfuge for avoiding collective bargaining or evading

other responsihbilities under labor law.

(13) Adopting a single definition of employee for all
workplace laws based on the economic realities of the
employment relationship. The law should confer independent
contractor status only on those for whom it is appropriate -

- entrepreneurs who bear the risk of loss, serve multiple
clients, hold themselves out to the public as an independent
business, and so forth. The law should not provide
incentives for misclassification of employees as independent
contractors, which costs federal and state treasuries large
sums in uncollected social security, unemployment, personal
income, and other taxes.

12
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Implementing the recommendations in this report would open
up employment policy and practice to a period of
experimentation and opportunities for further learning. To
channel thislearning into constructive policy making we
recommend:

(14) Creating a National Forum on the Workplace involving
leaders of business, labor, women's, and civil rights groups

to continue discussing workplace issues and public policies.

In addition, we recommend establishment of a national Labor-
Management Committee to discuss issues of special concern to
the future of collective bargaining and worker-management
relations. We encourage development of similar forumsin
communities, states, and industries to further promote grass
roots experimentation and learning.

(15) Improving the data base for policy analysis of
workplace developments, evaluation of labor-management
experimentsin the private sector, and for assessment of the
economic condition of contingent workers. Thisrequires
amal gamation of existing data sets within the NLRB and
Department of Labor, and among these and other agencies as
well as coordination of research on workplace topics for the
National Forum and other interested parties.

The Challenges Ahead

From the views presented to us emerged avision of the
Workplace of the 21st Century that is shared widely across
all sectors of society and the workforce. These goals

appear at the end of this Executive Summary. Achieving some
of them requires updating and modernizing labor and
employment law; others can be addressed through changesin
administrative processes to give more power and flexibility
to the parties at the workplace to govern their

relationships and solve problems closest to the source. All
will require leadership and sustained commitment to learning
and experimentation on the part of individual workers and
the labor and management leaders who shape employment
practices. We urge that progress toward achievement of
these goal s be assessed systematically on a continuous basis
and the results shared widely with the American public.

We can summarize the challenges facing Americato improve
the quality and performance of workplace relations quite
simply. They are to sustain the momentum underway in the
most innovative workplaces, to bring these innovations to
and share their benefits among more workers and managers,

13
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and to overcome the countervailing forces that stand in the
way of achieving the goals of the 21st Century workplace. We
see three such countervailing forces, two of which are
reflected directly in the charges to this Commission and in

our recommendations.

Thefirst of these countervailing forcesis the high level

of conflict and tension surrounding the process by which
workers decide whether or not to be represented by a union
for the purpose of collective bargaining. Our
recommendations should result in a significant de-escalation
of these conflicts and a restoration of workers promised
rightsin this area, and thereby improve the overal climate
for cooperative |abor-management relations.

The second countervailing force is the frustration that
managers experience in trying to respond to complex
workplace regulations and mounting litigation, and that
workers experience in trying to enforce their legal rights
on the job. Our recommendations provide workers and
managers with the tools and flexibility to replace the
command and control system of regulation and the litigious
system for enforcing rights with opportunities for greater
self-governance and private, high quality, dispute
resolution.

The third force limiting the momentum toward higher quality
workplaces was highlighted in our Fact Finding Report but
its solution lies well beyond the mandate of this
Commission. Werefer here to the widening earnings
inequality and stagnant real earnings that have

characterized the American labor market over the past ten to
fifteen years. While the Commission makes no direct
recommendations focused on this serious problem, a number of
our recommendations should contribute to reducing this
growing disparity. Among these recommendations are our
support for increased training at the workplace; increased
opportunities for employee participation to enhance
productivity, quality, and worker devel opment; protections
against the use of contractors or contingent workers to

evade responsibilities under 1abor and employment law; and
changes to provide workers the opportunity for
representation and collective bargaining if they want it.

The recommendations of this Report are designed to
contribute to the achievement of the goals and relationships
required for the 21st Century workplace.

14
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Goalsfor the 21% Century Workplace

1. Expand coverage of employee participation and labor-management partnerships to more workers and
more workplaces and to a broader array of decisions.

2. Provide workers an uncoerced opportunity to choose, or not to choose, a bargaining representative and to

engage in collective bargaining.

3. Improve resolution of violations of workplace rights.

4. Decentralize and internalize responsibility for workplace regulations.
5. Improve workplace safety and health .

6. Enhance the growth of productivity in the economy as awhole.

7. Increasetraining and learning at the workplace and related institutions.

8. Reduceinequality by raising the earnings and benefits of workersin the lower part of the wage
distribution.

9. Upgrade the economic position of contingent workers.

10. Increase dialogue and learning at the national and local levels.

15
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I11. Worker Representation and Collective Bargaining
1. GENERAL OBSERVATIONS
(1) TheRole of Unionsin Society

The preamble to the National Labor Relations Act declares it
to be the policy of the United Statesto “encourage the
practices and procedure of collective bargaining and [to]
protect ... the exercise by workers of full freedom of
association, self-organization and designation of
representatives of their own choosing, for the purpose of
negotiating the terms and condition of their employment or
other mutual aid or protection.’

The Collective Bargaining Forum, a group of leading
corporate chief executives and national 1abor leaders,
reflecting on this policy, has stated:

"Theinstitution of collective bargaining is an integral

part of American economic life and has proved capable of

helping our society adjust through periods of prosperity

and recession. A democratic society must provide workers

with effective rights to join and be represented by unions

of their own choosing."<Footnote: New Directions for Labor

and Management, The Collective Bargaining Forum, Washington,
D.C.: U.S. Department of Labor, 1988.>

Unions contribute to the economic health of the nation by

“leveling the field between labor and management,’ as

Senator Orrin Hatch has stated. "If you didn't have

unions,’ Senator Hatch continued,” it would be very

difficult for even enlightened employers to not take

advantage of workers on wages and working conditions because

of rivals."<Footnote: Business Week, May 23, 1994, p.70.>
Indeed, as we noted in the Fact Finding Report, and as the
President's Council of Economic Advisors also has concluded,

the recent decline in the proportion of workers represented

by unions has "contributed to the rise in inequality’ in the
United States.

Unions likewise contribute to the political health of the
nation by providing a legitimate and consistent voice to
working peoplein the broader society. Asformer Secretary
of State George P. Shultz has stated, “free societies and

free trade unions go together.! Societiesthat lack a

vibrant labor movement which will “really get up on its hind
legs and fight about freedom' are sorely wanting.<Footnote:
Quoted in Leonard Silk, New York Times, Dec. 13, 1992, p.
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D2. >

The import of the worst features of political campaigns into
the workplaces by managers and unions creates confrontation
and is not conducive to achieving the goals outlined in

Section |. The Commission remains persuaded that, aswe
said in our Fact Finding Report, "All participants --

employees, management, and unions - would benefit from
reductioninillegal activity and de-escalation of a

conflictual process that seems out of place with the

demands of many modern workplaces and the need of workers,
their unions, and their employers.' (p. 141)

The Commission cannot hope to do more than propose first
steps on the necessary road to achieving a new direction and
approach to labor-management relations. The process of
change will require along, sustained effort. But we

believe that American society -- management, labor, and the
general public -- does support the principle that workers
have the right to make a free, uncoerced and informed choice
as to whether to join aunion and to engage in collective
bargaining. Our recommendations seek to, aswe said at the
outset, “turn down the decibel count' and to effectuate this
fundamental principle of our democracy.

(2) Established Collective Bargaining Relationships

Not all aspects of collective bargaining are in need of
repair. The Fact Finding Report concluded that “In most
workplaces with collective bargaining, the system of labor-
management negotiations works well' (p.64). Mr. Howard
Knicely, speaking for the Labor Policy Association, would
elevate this observation to a principal finding:

“collective bargaining where it exists, is working very
well.!

The majority of managers and workers with experience under
collective bargaining agree with this assessment. Both the
Worker Representation and Participation Survey and others
before it report that about 90 percent of union members
would vote to retain their membership if asked.
Approximately 70 percent rate their experience with their
union as good or very good. Sixty-four percent of the
managers surveyed agreed that the union in their companies
makes the work lives of its members better. When asked how
the union relationship affects their companies, managers
views vary considerably. Twenty-seven percent believe the
union helps their company's performance; 38 percent believe
it hurts performance, and 29 percent believe the union

neither helps nor hurts organizational performance. By a
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two to one margin (32 to 16 percent) managers report that in
recent years their relations with unions have become more
cooperative rather than confrontational.

In general, though there are notable exceptions, collective
bargaining appears to be adapting to its changing economic
and social setting. Work stoppages have declined
significantly, many grievance procedures are experiencing
more settlements through informal discussions or mediation
without resort to arbitration. The AFL-CIO's February 1994
report, The New American Workplace: A Labor
Perspective,<Footnote: The New American Workplace: A Labor

Perspective, AFL-CIO, Washington, D.C., February, 1994.> is
asignificant statement endorsing workplace cooperation and
labor-management partnerships.

A number of collective bargaining agreements in 1994 extend
the frontiers of labor-management partnerships to new

issues, new levels of decision-making, and new workers.
Among the more notabl e recent examples are the L evi-Strauss
and Amalgamated Clothing and Textile Worker agreement
governing manufacturing innovations in union and non-union
facilities, the Bath Iron Works and International

Association of Machinists agreement providing for

significant restructuring of jobs, training, and pay systems
among multiple trades, and the NYNEX and Communications
Workers of America agreement that provides for voluntary
procedures governing the organizing of new work units and
the negotiation and arbitration of initial contracts.

Innovations such as these need to be encouraged and extended
to more bargaining relationships. But additional changes

will be needed in the attitudes and policies of many labor
organizations and managersif the goals of the workplace of
the future outlined in Section | are to be achieved. One
areain need of greater focusis the responsiveness of
workplace practices to the needs of working women. A large
scale survey of working women published by the Women's
Bureau of the Department of Labor in October 1994 reported
that, while most women are breadwinners and many are the
sole support of their households, “they are not getting the

pay and benefits commensurate with the work they do, the
level of responsibility they hold, or the societal

contribution they make.'<Footnote: Working Women Count, The
Women's Bureau, U.S. Department of Labor, 1994, p. 5.See,
the testimony of Susan Bianchi-Sands and associates on July
25, 1994, and Judith L. Lichtman and a panel of women's
organizations and Gloria Johnson for the AFL-CIO and the
Cadlition of Union Women on September 29, 1994.>
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Collective bargaining will need to continue to evolve and

adapt in the future as the diversity of the workforce

increases in terms of gender, race, ethnic background,
education, and location of work. The Women's Bureau Survey,
the Worker Representation and Participation Survey, and many
others document the desire of workers for more say over a
wide range of workplace issues as well as adesire for
cooperative rather than conflictua processes for addressing
their concerns.

Itisin the national interest to encourage continued growth

in the range of issues and workplaces governed by
cooperative labor-management partnerships. The Commission
believes that existing collective bargaining relationships

are progressing in this direction, and considersit

important that new bargaining relationships achieve this

same level of cooperation and effectiveness as soon as
possible.

(3) New Collective Bar gaining Relationships<Footnote: For
the detailed policy proposals of representatives of |abor
organizations and managements, see the transcript of
September 8, 1994 including the statement, "Recommendations
of the AFL-CIO to the Commission on the Future of Worker-

Management Relations Concerning Changes in the National
Labor Relations Act and Related Laws,' (28 pages).>

The Fact Finding Report of the Commission documented the
findings of the Commission (pp. 77-79) with respect to new
organizing situations.

1. American society -- management, labor, and the general
public -- supports the principle that workers have the right
tojoin aunion and to engage in collective bargaining if a
majority of workers so desire.

2. Representation elections as currently constituted are
highly conflictual for workers, unions, and firms. This
means that many new collective bargaining relationships
start off in an environment that is highly adversarial.

3. The probability that a worker will be discharged or
otherwise unfairly discriminated against for exercising

legal rights under the NLRA has increased over time. Unions
aswell asfirms have engaged in unfair labor practices

under the NLRA.. The bulk of meritorious charges are for
employer unfair practices.

4. Consistent with other surveysreported earlier, the

38



NLRB-00114488

Worker Representation and Participation Survey found that 32
percent of unorganized workers would vote to join aunion if
an election were held at their workplace. Eighty-two

percent of those favoring unionization (and 33 percent of

all non-union workers) believe amajority of their fellow
employees would vote to unionize.

5. Roughly athird of workplaces that vote to be
represented by a union do not obtain a collective bargaining
contract with their employer.

Together these facts document the need to improve the
process by which workers decide whether or not to be
represented at the workplace and engage in collective
bargaining.<Footnote: The Commission considered a proposal
to increase the NLRA's jurisdictional floorsin view of the
substantial increase in wages and prices since the floors

were set in the statute in 1959. The Commission raised this
issue by letter with each major business organization and

the AFL-CIO. Most of the organizations that responded
opposed increasing the jurisdictional amounts.>

2. RECOMMENDATIONS

The Commission believes that several revisionsin the laws

governing the representation process will render employee

decisions about whether to engage in collective bargaining

simpler, moretimely, and less conflictual, thus making this

institution more accessible to those employees who want it.
Hereis what we recommend:

1. Representation elections should be held before rather
than after legal hearings about issues such as the scope of
the bargaining unit. The elections should be conducted as
promptly as administratively feasible, typically within two
weeks.

2. Theinjunctions provided for in section 10(l) of the Act
should be used to remedy discriminatory actions against
employees that occur in organizing campaigns and first
contract negotiations.

3. Employers and newly certified unions should be assisted
in achieving first contracts by a substantially upgraded
dispute resolution program. The program should feature
mediation and atripartite advisory board empowered to
implement options ranging from self-help (strikes or
lockouts) to binding arbitration for the relatively few
disputes that warrant it.
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(2) Prompt Certification Elections

The Commission's Fact Finding Report confirmed that the
process by which workers decide whether or not to engage in
collective bargaining is among the most contentious aspects
of American labor relations. In order to have aunion
certified astheir representative, American workers must

seek an NLRB election to determine whether amajority of an
appropriate bargaining unit wishes to be represented by the
union. Before holding an election, the Board must address
legal issues raised by the employer and union, most
importantly, the scope of the bargaining unit, and inclusion
or exclusion of particular employees therein. Either party

has aright to aformal hearing on these matters, which
causes a substantial delay. NLRB General Counsel Frederick
Feinstein told the Commission that the automatic available

it of such hearing procedures means that a party seeking
delay "can safely assume' that it will be able to push an
election back threeto six months. In practice, it takes an
average of seven weeks for workers to secure avote from the
time their petition isfiled.

During this time, the union and employer typically face off
in aheated campaign. The government has been hesitant to
regulate the two sides too closely during these contestsin
order to preserve the parties freedom of speech. Both

sides often hurl alegations, distortions, and promises

that poison the relationship and make it difficult to

achieve a collective bargaining agreement in cases where the
workers vote to unionize. The Fact Finding Report revealed
that in recent decade’ s employer unfair labor practices
during these campaigns have risen: both in terms of the

ratio of unfair labor practice charges against employers to
the number of elections and the percentage of such charges
found to have merit. In particular, discharges of union
activists are up: the data show that improper dismissals
occur in one of every four elections. American workers are
afraid of this prospect: 79 percent say it islikely that
employees who seek union representation will lose their
jobs, and 41 percent of nonunion workers say they think they
might lose their own jobsif they tried to organize. This

fear is no doubt one cause of the persistent unsatisfied
demand for union representation on the part of a substantial
minority of American workers. The Worker Representation and
Participation Survey reported that 32 percent of nonunion
workers would vote for aunion and think their co-workers
would too.
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The Commission believes the NLRB should conduct
representation elections as promptly as administratively
feasible. A lengthy, political-style election campaign
serves no useful purpose in the labor-management context.
Each side would continue to have ample time to expressiits
views if the process were much shorter. Furthermore, much
of the conflict that mars the election process would be
eliminated if the process was shortened, which would set the
stage for a more cooperative employer-union relationship if
the employees voted in favor of collective bargaining.

The requirement that the Board hold pre-election legal
hearings prevents it from expediting the election processin
asignificant way. General Counsel Feinstein, who has
initiated amajor effort to conduct elections more promptly,
testified that the best he can hope for under current law is
to hold most elections within seven weeks and all elections
within eight weeks. The Commission considers this
inadequate. We conclude that the Board should conduct
elections as promptly as administratively feasible,

typically no later than two weeks after a petitionisfiled.

To accomplish this, the Board must hold inquiries and
hearings on contested issues after the election (with any
disputed ballots sealed in the interim). The Commission has
been assured by the NLRB that it would be perfectly feasible
as alogistical matter to conduct the vast majority of
electionsin less than two weeks, as long as the appropriate
changes are made in the governing law and the Board
reorganizesits staff and resources to undertake this
important task.<Footnote: The NLRB isin the process of
deciding whether it may conduct pre-hearing elections on its
own authority. The Commission takes no position on this
legal question of the Board's authority.>

Such a change would not only facilitate prompt elections and
eliminate a major locus of labor-management conflict, it
would also afford substantial administrative savings.
Currently, many Board hearings are held despite the absence
of significant legal issues, simply because one of the
parties seeks atactical advantage. There are two principal
tactical reasons why parties demand hearings. Thefirstis
to give one party an advantage in the election by excluding
or including particular employees based on how they are
likely to vote. The need for such hearings would be reduced
under our proposal because a party that would seek a pre-
vote hearing under the current system in order to gain a
bargaining unit more likely to vote its way would not be
interested in a post-election hearing aslong asiit either
(1) won the election or (2) lost it by a margin greater than
the number of disputed votersit had hoped to include.
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The second tactical reason parties seek hearingsisto delay
the election in order to increase their chances of a

favorable outcome. The Commission believesthat asystemis
poorly designed if it gives parties an incentive and
opportunity to seek delay for its own sake. Hearings
motivated by a desire to delay the election would obviously
be eliminated altogether in a system that allowed hearings
only after the election had taken place.

The simple design change of holding prompt elections, before
rather than after certification hearings, is pivotal to our
recommendations for improving the representation process.

In addition to reducing delay and conflict, this reform
would diminish the need for government regulation of the
|abor-management relationship and make the government more
customer-friendly. The NLRB would be more customer-
friendly because employees seeking elections would get them
quickly, without a spate of confusing litigation, and
usually with much less conflict between the union and the
employer. Asfor regulation, in addition to eliminating the
need for many hearings, as described above, pre-hearing
elections would reduce the need for oversight of the
parties conduct during the election campaign. Such
regulation has always been extremely controversial because
it involves property and speech rights. The need for it is
diminished to the extent that a protracted election campaign
and concomitant pitched battle between the antagonists are
cut down to areasonable size.

We encourage employers and unions who desire a cooperative
relationship to agree to determine the employees majority
preference viaa "card check.' Card checks are particularly
appropriate vehicles for enhancing worker-management
cooperation when a union already represents part of an
employer's workforce and the parties seek a non-conflictual
way to determine whether additional employees want that same
form of representation. Card check agreements build trust
between union and employer and avoid expending public and
private resources on unnecessary election campaigns. Such
agreements are a classic example of potential or former
adversaries creating a win-win situation for themselves. The
opportunity to gain representation rights viaasimple

majority sign-up gives the union an incentive to cooperate
with the employer to make the workplace more efficient. In
return, the employer gains the cooperation of the employee
representative as partner in efforts to improve productivity
and flexibility, and often improved morale and reduced
turnover as well.
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(2) Timely Injunctive Relief for Discriminatory Actions

The Fact Finding Report identified several areas of concern
about the tools available to the NLRB to remedy violations
of the Act. The Board can obtain injunctions against unions
(for organizational or secondary boycotts) far more easily
and swiftly than it can against employers, particularly for
discriminatory discharges of union supporters. In general,
the remedies the Board may prescribe against employers are
remedial and reparative rather than deterrent, and the
sanctions against employers for violating labor law are far
weaker than analogous penalties for breaking other federal
employment statutes. The increase in discriminatory
discharges documented in the Fact Finding Report indicates
that the remedies available to the Board do not provide a
strong enough disincentive to deter unfair labor practices

of some employers during certification elections and first
contract campaigns.

The Commission believes expedited injunctive relief offersa
first step toward improving compliance with the Act. In our
judgment, thisis not only the most effective, least

litigious, and least costly path, it will also complement

the holding of representation elections as promptly as
administratively feasible. The combination of prompt
elections and immediate injunctive relief against
discriminatory actions would eliminate much of the incentive
for engaging in discriminatory behavior. An injunction not
only undoes the harm caused by theillegal act, but also
weakens the position of the discriminator by making it |ook
bad and the other side ook effective in the eyes of the
employees. The Commission believes this “backfire' effect
would provide the greatest disincentive for wrongdoing.

Under current law the Board has two principal sources of
authority for seeking injunctions: NLRA sections 10(j) and
(1). Only the slower and weaker of these two provisions,
section 10(j), is available to remedy the general range of
employer and union unfair labor practices. The swift,
automatic, and thus more effective section 10(1) applies
only to certain union-side violations. Section 10(l) isthe
more powerful instrument for two principal reasons. (1) it
is mandatory, whereas section 10(j) is discretionary; (2) it
is faster, both becauseit is triggered by an unfair labor
practice charge whereas section 10(j) requires aformal
unfair labor practice complaint, and because the Board must
give section 10(l) cases “priority over al other cases.' As
aresult of these differences, NLRB General Counsel
Feinstein told the Commission that section 10(1) cases take
the Board five days to process, whereas section 10(j) cases
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take 65 days or more just to get into court, let alone to
secure an injunction from the judge.

The Commission recommends that Congress make section 10(1)
injunctive relief available not only to employers harmed by
union secondary boycotts, but also to employees who are
victims of employer discriminatory actions from the
beginning of an organizing effort to the signing of afirst
contract. Thetimely use of injunctions in these situations
will help abate many of the problems the Commission was
instructed to address. Most obviously, injunctions that can
be obtained within days rather than months will reduce
delay. Quick resolution of unfair labor practice charges
during the crucial election and first contract period will

also increase |abor-management cooperation by preventing
disputes from starting and then festering. Prompt

injunctive relief will remove the coercive effect on
employee free choice. The increased efficacy of this remedy
will deter discriminatory behavior aswell as rectify it,

and will increase respect for the NLRB among the general
public and its primary constituency -- American workers.

(3) Resolution of First Contract Disputes

The Commission believes that once amajority of workers has
voted for independent union representation for purposes of
collective bargaining, the debate about whether a bargaining
relationship isto be established should be over. At this
point, the parties energies and the public's resources

should turn to creating an effective ongoing relationship
that is suited to the needs of their workplace. Every

effort should be made to ensure that a satisfactory
agreement is concluded and that the process used to reach
that agreement leads to the devel opment of a cooperative
bargaining relationship.

The Fact Finding Report noted that one-third or more of
certified unitsfail to reach afirst contract, and that
strikes taking place in first contract negotiations tend to
be longer and to result in fewer settlements than strikes
occurring in established bargaining relationships.

Moreover, evidence from studies presented to the Commission
document that the probability of achieving afirst contract
isreduced in settings where unfair labor practices or other
hard bargaining tactics are carried over from the election
campaign into the contract negotiation process. Clearly,
improvements in the effectiveness of the first contract
negotiation process are caled for.

However, in developing a proposal one must guard against
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reducing the parties' incentives to negotiate arealistic
agreement. Care should be taken to avoid any chance that
unworkable or harmful terms are imposed on the parties by a
neutral who is uninformed about the issues or unaccountable
to the parties or the public. Several witnesses pointed out

to the Commission that negotiations sometimes fail because
one side or the other holds out for numerous, unrealistic
proposals. The process must encourage parties to reach

their own agreements, accept the possibility that a strike

or lockout may be the most appropriate way to address
unrealistic expectations or demands, and allow for the use

of arbitration if in the judgment of experienced and
respected professionals thisis the best way to assure that
aninitial agreement will be achieved.

The Commission received a number of proposals for improving
the first contract negotiation process. Some witnesses
suggested that arbitration be required of al first contract
disputes that remain unresolved after a specified period of
time. Others proposed requiring arbitration if the NLRB
finds one of the parties to be bargaining in bad faith or
engaged in other unfair labor practices. The Commission
finds both of these options unsatisfactory. The first would
reduce the incentives of the parties to negotiate on their
own. The second suffers from severe administrative
difficulties, because NLRB procedures for determining
whether or not bad faith bargaining has occurred are already
time consuming and would be newly taxed if arbitration
became available as aremedy. Moreover, it is often
difficult to determine whether a violation of good faith
bargaining law has occurred, as opposed to permissible hard
bargaining about the issues. Most important, the Commission
believes that if worker-management cooperation isto be
increased, the focus must shift from determining blame and
assessing punishment to facilitating agreement wherever
possible.

The Commission offers the following as afirst contract
dispute resolution system that meets the above objectives.
An employer and newly certified union would have early
access to the services of the Federal Mediation and
Conciliation Service or private mediation. A tripartite

First Contract Advisory Board would be established to review
disputes not settled by negotiations or mediation. The
Advisory Board would be empowered to use awide range of
options to resolve disputes, including referring them back

to the parties to negotiate with the right to strike or

lockout, further mediation or fact finding, or use of
arbitration in the form that is judged to be best suited to

the circumstances of the particular case. The
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“certification year' (in which the union's majority status
is presumed) would begin when the Advisory Board decides
which courseto take.

Making arbitration available in first contract casesis
crucial to the overall representation system. The
Commission believesit will be necessary to invoke
arbitration only rarely, but the prospect of itsusein
situations where one side or the other has been recal citrant
in negotiations will motivate the parties to reach mutually
acceptable compromises. Maximizing the number of such
voluntary agreementsis the goal of any dispute resolution
system, and is vitally important at this stage in the
development of an enduring and cooperative | abor-management
relationship.

(4) Employee Accessto Employer and Union Views on
Independent Representation

The Commission received many proposals to modify current
rules governing employee access to employer and union views
on collective bargaining. We affirm the important role such
access plays in employee decision-making about collective
bargaining. Itisacentral tenet of U.S. labor policy that
employees should be free to make an informed and uncoerced
choice as to whether or not they wish independent
representation at work. The “effectiveness' of that right,

as the Supreme Court has stated, “depends in some measure on
the ability of employeesto learn the advantages and
disadvantages of organization from others." <Footnote:

Central Hardware Co. v. NLRB, 407 U.S. 539, 543 (1972).>

The Commission is aware that there is an imbalance in this
area. The ability of employersto present their viewsto
employeesis assured at the workplace. Employers have daily
contact with employees and are free to express their views
from the date of hire. Employers may distribute written
material to their employees and post materialsin the
workplace. Employers also may require employee attendance
at so called "captive audience' meetings to hear the
employer's point of view. In addition, the employer may
devote as much work time asit desires to supervisory

activity advising employees about the employer's position,
including one-on-one or small group meetings between
supervisors and employees. Indeed, supervisors who refuse
to participate in the company's campaign against union
representation for the employees may be discharged for their
refusal.

By contrast, employees have little access to the union at
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work -- the one place where employees naturally congregate.
Union representatives are typically excluded from the

worksite atogether and are all but uniformly excluded from

the meetings held by the employer. Even non-working areas

which are accessible to the general public -- such as

parking lots or cafeterias -- are off-limits to the union

organizer.

In order to make up for these restrictions, the union is

given alist of employee names and addresses so it can
contact workers at home. But the names of the constituents
the union seeks to represent become available only if the
union is able to achieve the 30 percent level of support
necessary to secure an election, and then only 10-20 days
before the election (in what typically is a fifty-day
campaign). Effortsto communicate with workers when they
leave the worksite and disperse into the community are far
more costly and far less likely to succeed in reaching the
workforce than worksite communications. Asthe Supreme
Court has stated, the workplace is “a particularly

appropriate place' for work-related communications “because
it is the place where employees clearly share common
interest and where they additionally seek to persuade fellow
workers in matters affecting their union organizational life
and other matters related to their status as employees.’
<Footnote: Eastex, Inc.v. NLRB, 437 U.S. 556, 574
(1978).>

The Commission has come to the conclusion that, as Professor
Matthew Finkin testified, "the law should allow the widest
practicable dissemination to employees of their statutory
rights and of the availability of representation. It does

not." However, we are also cognizant of the difficulty of
regulating the access issue.

Asafirst step, Congress should reverse the Supreme Court's
decision in Lechmere v. NLRB<Footnote: 112 S.Ct. 841
(1992).> so that employees may have access to union
organizersin privately-owned but publicly-used spaces such
as shopping malls. It runs counter to our democratic
traditions to bar advocates of independent union
representation from these areas. What is more, in practice

L echmere harms not only advocates for unions but also those
of other causes, because of the way this decision interacts
with the other legal requirement that the employer can not
have discriminatory solicitation rules. This meansthat, in
order to keep union representatives from having contact with
employees, many mall owners have barred groups like the
Salvation Army and the Girl Scouts aswell. Congress should
make it clear that labor groups and others have aright of

47



NLRB-00114497

access to this form of “public-private' space, which has
taken over the role of Main Street in so many American
communities.

Further revisions of the rules relating to access are best

left to the considered judgment of the NLRB. We note that
the Board has significant leeway in this area, and has not
visited it in afundamental way in three decades.<Footnote:
See General Electric Co., 156 N.L.R.B. 1222 (1966).> We
encourage the Board to examine its current practice
carefully to determine the extent to which it provides
employees afair opportunity to hear a balanced discussion
of the relevant issues. Should the prompt election system
we recommend be enacted, the Board may need to tailor the
access rules to fit new circumstances. In any event, we
urge the Board to strive to afford employees the most equal
and democratic dialogue possible.

(5) Conclusion

Employee freedom of choice about whether to have independent
union representation for purposes of collective bargaining
remains one of the cornerstones of aflexible system of
worker-management cooperation in our democratic society,
whatever portion of the workforce decidesto avail itself of
thisform of participation. A labor relations environment
marked by prompt, pre-hearing elections, effective
injunctive relief for discriminatory reprisalsin the
representation process, and flexible dispute resolution of
first contract negotiations, including arbitration where
necessary, will provide American workers greater freedom to
choose collective bargaining if that is what they want.
Taking these stepsis an integral part of an effort to

reduce conflictual relations and to reform the regime
governing workplace participation. Employee free choice
about independent union representation serves both as
guarantor of the integrity of employee involvement plansin
non-union facilities and as a voluntary worker-management
alternative to direct federal regulation of the employment
relationship.
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