
SENATE JUDICIARY COMMITTEE PRINT, JUNE 1945

NoTE.-In May 1945 the Committee on the Judiciary of the Senate
issued a Committee Print containing in two columns the text of the bill
as originally introduced by Senator McCarran, Chairman of the
Committee, on January 6, 1945, together with a parallel column con-
siistng of a "revised text developed through informal conferences
with interested parties" and some notes explaining shifts of language
from one provision to another. This Print was reproduced in the later
one of June 1945, to which was added a third column containing an"explanation of provisions with references" and a fourth column of
"suggestions and objections of interested parties with reference to
revised text".

The originally introduced text is not reproduced here, since it is the
same as the text of H. R. 1203 beginning at page 155 and the explana-
tions and commenti relate to the revised text. There is reproduced
below, in one column, the revised text in italics followed as to each
provision by notes, explanations, and suggestion& appearing in the
Committee Print of June 1945. First, however, there appear the two
explanatory paragraphs ife the Print. Editorial inserts, made neces-
sary by the more convenient ,one-column form used below, are
bracketed.

EXPLANATIONS

[Beneath] each paragraph of the revised *ext as presented [below
n italics] is a statement of the purport, derivation, or relation of the

provision. References are made to the final report of the Attorney
Generai's Committee on Administrative Procedure and to other au-
thorities. The committee has also had the benefit of the report of the
President's Committee on Administrative Management, the mono-graphs issued by the Attorney General's Committee respecting eachimportant Federal agency, the several volumes of hearings by a sub-
committee of this committee in 1941, and the cu'rrent hearings before
the House Judiciary Committee.

SUGGESTIONs

[Under this heading, as it appears below in connection with eachproposed statutory provision, are] summaries of the objections andsuggestions submitted :by governmental agencies and others to June29, after the tentatively proposed revision * * * was published
and distributed. Many of the comments received from administrativeagencies raise problems of language present in any legislation, whichcan be clarified in the report accompanying the bill. Agency responsesof a very general or nonspecific nature, which are not included in thefollowig summaries, may be grouped as follows:

1. Accord with the purpose of the bill and its specific provisionswith stated exceptions.
90600--46----2 ,1
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sole protection remains the civil service system, they may be removed
only after a hearing pursuant to the proposed statute. For this pur-
pose it is suggested that the following words be added at the end of the
second exception: "other than examiners appointed pursuant to sec-
tion 11".

(5) Question has been raised whether the sixth exception in the
introductory clause of section 5, relating to certification procedure in
labor representation cases, should be included and thus remove such
cases from the operation of sections 5, '', and 8. Those who desire the
exemption state that such things as intermediate reports, findings, and
written decisions are unnecessary because of the simplicity of the
issues, the great number of cases, and the exceptional need for expedi-
tion. Those who oppose the exemption say that, on principle, the
function should be treated as other adjudications and that, so far as
the issues are simple, the intermediate report, findings, and decisions
may also be simple.

(a) Notice.-Persons entitled to notice of an agency hearing shall
be informed of (1) the time, place, and nature thereof, (2) the legal
authority and jurisdiction under which it is to be held, and (3) the
matters of fact and law in issue. In instances in which private per-
sons are the moving parties, other parties to the proceeding shall give
prompt notice of isues controverted in fact or law. In flting the
times and places for hearings, due regard shall be had for the con-
venience and nece8sity of the parties or their representatives.

EXPLANATION

Since this section, and thereby sections 7 and 8 relating to hearings
and decisions, applies only where statutes require a hearing, notice
of hearing is an obvious and indispensable requisite. The only pur-
pose of subsection (a) is to require adequate notice, because "a * * *
prerequisite to fair formal proceedings is that when formal action is
begun, the parties should be fully apprised of the subject matter and
issues involved. Notice * * * must fairly indicate what the
respondent is to meet. * * * Room remains for considerable im-
provement in the notice practices of many agencies" (Final Report,
Attorney General's Committee, p. 63). The second sentence requiring
a statement of controverted issues is essential because of the general
lack of requirement for responsive pleadings in administrative pro-
ceedings; without such provision moving parties do not know what
issues are controverted.

(b) Procedure.-The agency shall aford all interested parties
opportunity for (1) the submission and consideration of facts, argu-
ment, ofers of settlement, or proposals of adjustment where time and
the nature of the proceeding permits and (2), to the extent that the
parties are unable to so determine any controversy by consent, hear-
ing and decision upon notice and in conformity with sections 7 and 8.

23
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Calendar No. 758
19M CONGMss SENATE J REPORT

1st Session 1 No. 752

ADMINISTRATIVE PROCEDURE ACT

NOVEMBER 19 (legislatiVe day, OcToBnE 29), 1945.-Ordered to be printed

Mr. McCAnsN, from the Committee on the Judiciary,
submitted the following

REPORT
[To accompany S. 7]

The Committee on the Judiciary, to whom was referred the bill
(S. 7), to improve the administration of justice by prescribing fair
administrative procedure, having considered the same, reports favor-
ably thereon, with an amendment, and recommend that the bill do
pass, as amended.

There is a widespread demand for legislation to settle and regulate
the field of Federal administrative law and procedure. The subject is
not expressly mentioned in the Constitution, and there is no recogniz-
able body of such law, as there is for the courts in the Judicial Code.
There are no clearly recognized legal guides for either the public or
the administrators. Even the ordinary operations of administrative
agencies are often difficult to know. The Committee on the Judiciary
is convinced that, at least in essentials, there should be some simple
and standard plan of administiative procedure.

I. LEGISLATIVE HISTORY

For more than 10 years Congress has considered proposals for
general statutes respecting administrative law and procedure. Figure
1 on -page 2 presents a convenient chronological chart of the main
bills introduced. Each of them has received widespread notice and
intense consideration.

The growth of the Government, particularly of the executive
branch, has added to the problem. The situation had become such
by the middle of the 1930's that the President appointed a committee

18790600-46---13
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judicial review, through declaratory judgment or other procedures
pursuant to section 10.

SEc. 5. ADJUDICATIONs.-The various subsequent provisions of sec-
tion 5 relating to adjudications apply only where the case is otherwise
required by statute to be determined upon an agency hearing except that,
even in that case, the following classes of operations are expressly not
affected: (1) Cases subject to trial de novo in court, (2) selection or tenure
of public officers other than eaaminers, (3) decisions resting on inspec-
tions, tests, or elections, (4) military, naval, and foreign affairs functions
(5) cases in which an agency is acting for a court, and (6) the certification
of employee representatibes.

The general limitation of this section to cases in which other statutes
require the agency to act upon or after a hearing is iportant. All
cases are nevertheless subject to sections 2, 3, 6, 9, 10, and 12 so far as
those are otherwise relevant.

The numbered exceptions remove from the operation of the
section even adjudications otherwise required by statute to be made
after hearing. The first, where the adjudication is subject to a judicial
trial de novo, is included because whatever judgment the agency makes
is effective only in a prima facie sense at most and the party aggrieved
is entitled- to complete judicial retrial and decision. The second,
respecting the selection and tenure of officers other than examiners, is
included because the selection and control of public personnel has been
traditionally regarded as a discretionary function which, if to be over-
turned, should be done by separate legislation. The third exempts
proceedings resting on inspections, tests, or elections because those
methods of determination do not lend themselves to the hearing
process. The fourth exempts military, naval, and foreign affairs func-
tions for the same reasons that they are exempted from section 4; and,
in any event, rarely if ever do statutes require such functions to be
exercised upon hearing. The fifth, exempting cases in which an agency
is acting as the agent for a court, is included because the administrative
operation is subject to judicial revision in toto. The sixth, exempting
the certification of employee representatives such as the Labor Board
operations under section 9 (c) of the National Labor Relations Act,
is included because these determinations rest so largely upon an election
or the availability of an election. It should be noted that these excep-
tions apply only "to the extent" that the excepted subject is involved
and, it may be added, only to the extent that such subjects are directly
involved.

(a) NoTIcE.-Persons entitled to notice of an agency hearing are to
be duly and timely informed of (1) the time, place, and nature of the
hearing, (2) the legal authority and jurisdiction under which it is to be
held, and (8) the matters of fast and law' asserted. Where private per-
sons are the moving parties, respondents must give prompt notice of
issues controverted in law or fact; and in other cases the agency may
require responsive pleading. IA fixing the times and places for hearings
the agency must give due regard to the convenience and necessity of
the parties.

The specification of the content of notice, so far as legal authority
and the issues are concerned, does not mean that prior to the com-
mencement of the proceedings an agency must anticipate all develop-
ments and all possible issues. But it does mean that, either by the
formal notice or otherwise in the record, it must appear that the party
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486 ADMINISTRATIVE PROCEDURE ACT

From the foregoing it appears that, if enacted into a law, the legislation
would not substantially affect the National Aeronautics and Space Administra-
tion or its activities. Accordingly, -this agency has no objection to its enactment.

This report has been submitted to the Bureau of the Budget which has advised
that, from the viewpoint of the program of the President, there is no objection
to the submission of this report to the Congress.

Sincerely yours,
RIcHARD L. CALLAGHAN.

Assistant Administrator for Legislative Affairs.

NATIONAL LABOR RELATIONS BOARD,

Washington, D.C., May 11, 1965.
Hon. JAMES 0. EASTLAND,
Chairman, Committee on the Judiciary, U.S. Senate,
Washington, D.C.

DEAR MR. CHAIRMAN: In reply to your request we wish to take this oppor-
tunity to express 'the views of the National Labor Relations Board on some of the
proposed amendments to the Administrative Procedure Act, embodied in S. 1336
of the 89th Congress. As section 3 of S. 1336 is virtually identical with S. 1160
of this Congress, the comments herein directed specifically to section 3 of S.
1336 are also to be considered as applicable to S. 1160 and no separate report
on S. 1160 will be submitted.

Since its enactment in 1946, the APA has worked well at the National Labor
Relations Board, and our practices and procedures thereunder during the nearly
20 years of its existence have become well established in consonance with the
interpretations of the Attorney General and the Federal courts. Any major
revisions of the APA necessarily would have an immediate drastic impadt on
the capacity of the Board to fulfill its obligations under the National Labor
Relations Act and on the understanding by labor and management of the precise
procedural requirements for :the protection of their rights. Despite many
compensating benefits that may be derived from material revisions of the APA,
substantial uncertainties in many well-established administrative areas would
result, and extended court litigation would be required to clarify the atmos-
phere and to reestablish certainty.

Time is of the essence in labor-management controversies, and the elimination
of industrial strife is a major objective of our organic statute. Perhaps of
greatest concern to us, therefore, is the proposal to remove the present exemption
of proceedings for "the certification of employee representatives" contained in
section 5 of the APA; and in consequence to apply to such proceedings the full
panoply of the manifold procedures contained in sections 5, 7, and 8 of S. 1336.
So to judicialize these nonadversary election cases and to add unneeded steps
to ;their processing would result in delay injurious to labor relations peace, not
to mention the additional costs inherent in the new, formal procedures. Such
action, moreover, would undo the historic policy of the Congress since 1935 to
retain the essence of their informality and investigatory quality and to encourage
their expeditious resolution by speedy balloting.

It is estimated that during fiscal year 1966, 2.415 hearings in representation
cases will be conducted and 2,077 decisions issued. In view of the basic investi-
gatory nature of these proceedings, it has been our practice to use employees of
our field offices as hearing officers to develop a factual record but without author-
ity to recommend. This practice is pursuant ;to congressional authorization in
section 9(c) (1) of the National Labor Relations Act, which provides that "such
hearingrs] may be conducted by an officer or employee of the regional office,
who shall not make any recommendation with respect thereto." The elimination
of the representation case exemption would now appear to require this agency
to utilize only hearing examiners qualified under section 11 of the APA for
these informal investigatory proceedings. This would create an additional
financial burden of approximately $2.375.000 and require the hiring of 86 more
APA hearing examiners, or about double the present complement of Board
hearing examiners, who are in grade GS-16, assuming that this number of
qualified examiners would be available. If we are unable to hire additional
qualified examiners, we would be forced to use our present staff of APA hearing
examiners, required by law for unfair labor practice case hearings, -thereby
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imposing further delay upon the processing of unfair labor practice cases, as
well as representation cases.

As we now show, elimination of the exemption would formalize, encumber,
and slow down proceedings which are fundamentally investigatory in character
and have been deliberately streamlined to enable the Board to determine with
dispatch, by means of an election, questions concerning the representation of
employees, and in that manner to avert or dispel labor unrest. At the very least,
election case handling would be newly freighted and greatly retarded by:

1. Formal pleadings (sec. 5(a) (2)) and the necessity to deal with technical
motions addressed to ;the pleadings;

2. Rather strict rules of evidence unsuitable to nonadversary representation
proceedings (sec. 7(c)) ;

3. Submission to the hearing examiner of proposed findings of fact and con-
clusions of law (sec. 8(b) ) ;

4. A formal opinion and decision of the hearing examiner prior to the holding
of any election (sec. 8(b) ) ;

5. A further time-consunming procedure for ;the filing of exceptions to the
hearing examiner's decision prior to the holding of any election (see. 8(c) (1)) :

6. And, finally, an appeal to an appellate body, other than the agency itself,
which would in simple cases result in de novo review upon the filing of artful
exceptions and in difficult cases interpose de novo review as an intermediate step
before the agency itself would review and dispose of the issues (sec. 8 (c) (2) and
(4) ; see also our comments on sec. 8(c) (2), iufra.)

All of the foregoing would occur before directing an election. After an elec-
tion has been held, objections may be filed to conduct which occurred prior to or
during the election and which affected the election. Once again, in the objection
phase, all of the procedures listed above would have to be followed, and still
further delay would be involved.

Prior to the delegation of authority to regional directors authorized by Congress
in 1959 under section 3 (b) of the National Labor Relations Act (see infra), the
median time for disposition of a representation petition from filing to direction
of election was 113 days. During the first 6-month period of fiscal 1965, our
regional directors under the delegation directed elections in representation cases
in the drastically reduced median time of 44 days. During the same period, in
unfair labor practice cases, the median time from the filing of a complaint to the
issuance of a hearing examiner's decision was 136 days; and where exceptions
were taken to the decision, there was an additional median time of 251 days
before the Board made its determination. It is thus apparent that, applying
unfair labor practice procedures to representation cases, as this bill proposes,
would, even if allowances were made for the greater complexity of unfair labor
practice cases, substantially lengthen the time necessary to process a representa-
tion case to the point of a direction of election. Obviously, this does not include
the additional time that would be required to determine objections to the election
under the provisions of this bill.

Such burdensome procedures and delays in election cases would undercut the
purposes of the National Labor Relations Act and negate longstanding congres-
sional policy. So far as we know, no valid reasons have been put forth to justify
these radical changes, which would inordinately delay the processing of election
cases.

The legislative histories of both the National Labor Relations Act and the Ad-
ministrative Procedure Act are clear with respect to the need for expediting
election cases. In its report on the bill which later went to conference and ulti-
mately became the National Labor Relations Act of 1935, the House Committee
on Labor had this to say about representation elections (H. Rept. No. 1147, pp.
22-23, 74th Cong., 1st sess.) :

"Elections.-Section 9(c) makes provision for elections to be conducted by the
Board or its agents or agencies to ascertain the representatives of employees.
The question will ordinarily arise as between two or more bona fide organizations
competing to represent the employees, but the authority granted here is broad
enough to take in the not infrequent case where only one such organized group
is pressing for recognition, and its claim of representation is challenged * *

"The committee adheres, with the present National Labor Relations Board, to
the common belief that the device of an election in a democratic society has,
among other virtues, that of allaying strife, not provoking it. Obviously the
Board should not be required to wait until there is a strike or immediate threat
of strike. Where there are contending factions of doubtful or unknown strength,
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or the representation claims of the only organized group in the bargaining unit
are challenged, there exists that potentiality of strife which the bill is designed
to eliminate by the establishment of this machinery for prompt, governmentally
supervised elections.

"As previously stated in this report, the efficacy of Public Resolution 44 has
been substantially impaired by the provision for court review of election orders
prior to the holding of the election. Section 9(d) of the bill makes clear that
there is to be no court review prior to the holding of the election, and provides
an exclusive, complete, and adequate remedy whenever an order of the Board
made pursuant to section 10(c) [sec. 10 deals with unfair labor practice proceed-
ings] is based in whole or in part upon facts certified following an election or
other investigation pursuant to. section 9(c). The hearing required to be held
in any such investigation provides an appropriate safeguard and opportunity
to be heard. Since the certification and the record of the investigation are re-
quired to be included in the transcript of the entire record filed pursuant to sec-
tion 10 (e) or (f), the Board's actions and determinations of fact and law in
regard thereto will be subject to the same court review as is provided for its
other determinations under sections 10(b) and 10(c)." [Insertours.]

The specific exemption of election proceedings from section 5, and therefore
from sections 7 and 8, of the APA, was granted in 1946 only after careful con-
sideration by the Congress. It was inserted in section 5 because the Board's "de-
terminations rest so largely upon an election or the availability of an election."
(S. Rept. No. 7052, p. 6, 79 Cong., 1st sess.; H. Rept. No. 1980, p. 26, 79th Cong.,
2d sess.; remarks of Congressman Walter, Congressional Record, vol. 92, No. 98,
p. 5756.) Congress also paid heed to the arguments that "intermediate reports,
findings, and written decisions are unnecessary because of the simplicity of the
issues, the great numbr of cases, and the exceptional need for expedition" (see
p. 7, Senate committee comparative print on revision of S. 7 June 1945 (79 Cong.,
1st sess.) ).

When the National Labor Relations Act was amended in 1947, provision was
made in section 9(c) that preelection representation case hearigs "may be con-
ducted by an officer or employee of the regional office, who shall not make any
recommendations with respect thereto." Our continuing practice has been to have
regional office personnel conduct preelection hearings and make no recommenda-
tions.

Recognizing the need for even greater expedition in the handling of these
cases, the Congress in 1959 amended section 3(b) of our act, prescribing as
follows:

"The Board is also authorized to delegate to its regional directors its powers
under section 9 to determine the unit appropriate for the purpose of collective
bargaining, to investigate and provide for hearigs, and determine whether a
question of representation exists, and to direct an election or take a secret ballot
under subsection (c) of (e) of section 9 and certify the results thereof, except
that upon the filing of a request therefor with the Board and by interested
person, the Board may review any action of a regional director delegated to him
under this paragraph, but such a review shall not, unless specifically ordered
by the Board, operate as a stay of any action taken by the regional director."

Pursuant to this enabling provision the Board by its rules has delegated to its
regional directors its own powers with respect to election cases and has estab-
lished standards which must be met for review of their decisions. In the normal
preelection situation, therefore, a qualified employee of the regioanl office hears
the representation case, making no recommendations after completing the
record upon which the regional director bases his decision. That decision will
be reviewed by the Board in Washington only if the appellant makes the showing
demandde by the agecny's rules. In the overwhelming majority of cases the
regional director's decision becomes final and can be effectuated with little loss
of time.

The delegation has worked exceedingly well. It has permitted the accelera-
tion of election case handling and resulted in a reduction of the Board's back-
log. Rapidity and not cumbersome delay is even more acutely needed today in
the fiscal year 1946, during which th Administrative Procedure Act was passed
and representation election cases received their exemption, 8,445 representation
cases were filed with the Board; by the fiscal year 1964, the number of such filings
had increased to 11,685; and, for the fiscal year 1965, these filings are running
at a rate of 3.3 percent higher than in fiscal 1964.
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Speaking in 1945 of the election proceeding, including the hearing, envisaged in
section 9(c) of the Natinal Labor Relations Act, the Supreme Court, in language
that is equally apt today, remarked:

"Obviously great latitude concerning procedural details is contemplated. Re-
quirements of formality and rigidity are altogether lacking. The notice must
be 'due,' the hearing 'appropriate.' These requirements are related to the char-
acter of the proceeding of which the hearing is only a part. That proceeding is
not technical. It is an 'investigation,' essentially informal, not adversary. In-
land Empire Dist. Council v. Millis, 325 U.S. 697, 706 (1945)."

The reason, the imperative, for informality and flexebility was explained by the
Court as follows (325 U.S. at 708) :
"* * * under Public Resolution 44, which preceded section 9 (c), the right of judi-

cial hearing was provided. The legislative reports cited above showed that this
resulted in preventing a single certification after nearly a year of the resolution's
operation and that on purpose of adopting the different provisions of the Wagner
Act was to avoid these consequences. [Footnote omitted.] In doing so Congress
accomplished its purpose not only by denying the right of judicial review at
that stage but also by conferring broad discretion upon the Board as to the
hearing which section 9(c) required before certification."

In fact, the need for expediting election cases reflected in the legislative history
of the Wagner and Taft-Hartley Acts has recently been reemphasized by the
Supreme Court in Boire v. Greyhound, 376 U.S. 473.

After Congress has done so much to help speed the processing of election cases
to avoid the dangers of delay, this would hardly be the time to inaugurate
procedural changes which serve dilatory ends and have the potential to cause
the very bottleneck Congress and the Board have for years been attempting to
prevent. Need we add that if the Board is bogged down in the handling of
representation cases, unfair labor practice proceedings are also sure to suffer.
Since the delegation of authority to regional directors, our backlog of both kinds
of proceedings has decreased. To superimpose upon or substitute for the delega-
tion the additional procedures required by the bill would reverse this trend and
have serious consequences for labor, management, and the public. For all these
reasons we earnestly request that the specific election case exemption be retained.

We turn now to an examination of the individual sections of the bill and offer
the following comnents on some ambiguous and, we believe, ill-advised sections.

Section 3-Public information
We do not challenge the general purposes of section 3 to assure access by the

public, to the fullest extent practicable, to information concerning the operations
of administrative and other governmental agencies. In our view, however, the
proposal contains a number of serious deficiencies which, if enacted into law,
would hamper this agency in carrying out its functions effectively and in the
best interests of the public.

Subsection (b)-Agency opinions and orders
The proposed subsection (b) (C) adds a requirement not contained in previous

bills that "staff manuals and instructions to staff that affect any member of the
public" shall be available for public inspection and copying. Such a provision
would require an agency to publish instructions to its staff dealing with matters
of internal management-matters which may "affect" the public but only in-
directly and remotely in that they do not involve substance and policy underly-
ing rulemaking or adjudication where the public interest requires publication.
Most modern businesses have similar internal manuals and instructions for
their personnel, and no one would seriously suggest that they should be published.
We recommend that this provision be deleted.

Subsection (c)-Agency records
The proposed subsection (c) would require agencies to make their records

' available to any person." The phrase "any person" is unduly embracive and
could lead to a disruption of the Government's business by opening the door to
unjustified requests for information by curiosity seekers and irresponsible per-
sons. (See testimony of Prof. Kenneth C. Davis, hearings before the Subcom-
mittee on Administrative Practice and Procedure of the Committee on the Judi-
ciary, 88th Cong., 2d sess. on S. 1663, .July 23, 1964, pp. 247-248.) Consideration
should be given to some words of limitation, such as "persons properly and
directly concerned" (as presently contained in see. 3 of the Administrative Pro-
cedure Act, 5 U.S.C. 1002), or "persons with a legitimate interest."
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The district court procedure set out in subsection (c) to restrain the with-
holding of agency records provides for a de novo determination by the court.
However, where the alleged withholding has taken place in an administrative pro-
ceeding it would appear that the normal procedure for judicial review of final
agency orders should be followed and would provide an adequate remedy. In
the case of this agency, section 10(f) of the National Labor Relations Act pro-
vides that any party aggrieved by a final order of the Board may obtain review
af such order in an appropriate U.S. Court of Appeals.

Subsection (c) also provides that in suits to compel disclosure of records
"the burden shall be upon the agency to sustain its action." This is contrary
to the ordinary civil discovery procedure: rule 34 of the Federal Rules of Civil
Procedure provides that a court may order production of books and papers upon
motion of "any party showing good cause therefor." There would appear'to be
no good reason to reverse the procedure when an agency of the Government
is 'the holder of the records sought by a litigant.

Subsection (d) -Agency proceedings
Subsection (d) requires a record of the "final votes of each member in every

agency proceeding." If "final votes" is interpreted to mean votes on final de-
cisions and not on interlocutory matters and the like we would have no objection.
However, it would 'be preferable if the words "not interlocutory in nature"
were added after "every agency proceeding."

Subsection (c)-Exemptions
Subsection (e) (2) excepts from the provisions of subsection (c) matters that

are "related solely to the internal personnel rules and practices of an agency."
The language of this exception appears to be unduly restrictive. We see no good
reason for departing from the exception now provided in section 3 of the Ad-
ministrative Procedure Act-i.e., "any matter relating solely to the internal
management of an agency," and this language should be substituted.

Subsection (e) (3) excepts matters that are "specifically exempted from dis-
closure by statute." The use of 'the narrow -term "statute" fails to take into
account the law in this area created by sound judicial decisions. The substi-
tution of "law" for "statute" would preserve the carefully considered principles
established in such landmark cases as U.S. v. Morgan, 313 U.S. 409. 422; Hick-
man v. Taylor, 329 U.S. 657; Kaiser Aluminum Co. v. U.S., 157 F. Supp. 939
(Ct. Cl.) ; and Roviaro v. U.S., 353 U. S. '53,59-62.

Su:bsection (e) (4) excepts matters that are "trade secrets and commercial
or financial information obtained from the public and privileged or confidential."
The phrase "commercial or financial" unnecessarily limits this exception. The
equivalent exception in S. 1660, 88th Cong., 2d sess., as passed by the Senate
(110 Cong. Record 17080), contained preferable language, i.e., "trade secrets
and other information obtained from the public and customarily privileged or
confidential."

Subsection (e) (5) excepts "interagency or intra-agency memorandums or let-
ters dealing solely with matters of law or policy." [Emphasis added.] Since there
is infrequent occasion to deal with abstract legal or policy questions, most agency
internal communications relate to legal or policy issues based upon a specific
set of facts :or to mixed questions of law, policy, and fact. In view of 'the
limited nature of the exception provided by (5), an agency would -thus be
required to make available virtually all of its internal documents, since most
of them would deal to some extent with facts. This would include internal
staff memorandums containing advice and recommendations relative to pending
cases, working papers, 'tentative draft decisions, etc. All of these documents
tend 'to reveal the mental processes of decision 'makers and their 'staffs in
arriving at determinations in specific cases and are entitled to 'be privileged
against disclosure. See Morgan v. U.S., supra, and Kaiser Aluminum Co. v. U.S.,
supra. In sum, if internal reports are to 'be worth anything, they must be based
on facts rather than abstractions, and they must be free expressions of those
who prepare them and not sonmething "cleared for publication." As the Supreme
Court said in Hickman v. Taylor, supra, "Not even the most liberal of discovery
theories can justify unwarranted inquiries into the files and mental impressions
of an attorney." This is to say nothing of 'the mental processes of the decision-
makers 'themselves. It is suggested, therefore, that this exception be broadened
to read as follows: "interagency or in'tra-agency memorandums, letters, or other
papers."
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Subsection (e) (6) excepts "personnel and medical files and similar matters
the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." While there is some ambiguity here, we construe this as
providing wn-unqualified exception for personnel and medical files, the limiting
phrase "the disclosure of which, etc.," modifying only "similar matters." There
is no reason why only personnel and medical files should be generally excepted.
In any event, ithe requirement of a "clearly unwarranted invasion of personal
privacy" would appear to be unduly restrictive and to offer insufficient protection
to a right highly valued in our democratic society. Consideration should be
given to the deletion of the underlined phrase.

Subsection (e) (7) excepts from availability "investigatory files compiled for
law enforcement purposes except to the extent they are available 'by law to a
private party." This provision would appear to permit a Board respondent to
obtain the affidavits itaken from employees and other persons in the course of
the preliminary investigation of an unfair labor practice case, even though those
persons may never be called as witnesses in the proceeding. For, "to 'the
extent * * * available by law to a private party," could well encompass the
discovery procedures of the Federal Rules of Civil Procedure, and such affidavits
would be obtainable under 'those procedures, which are incorporated in section
6(h) of the bill (depositions and discovery). To permit the disclosure of pre-
trial statements of persons who ,may never be called as witnesses would unduly
interfere with the administration of the National Labor Relations Act, for these
persons, who are generally employees, would 'be reluctant to give statements if
they knew that their statements could be revealed to a hostile employer or
union in a position to take retaliatory action affecting their economic welfare,
even though they may not be called to testify. Over the years about 90 percent
of unfair labor practice cases filed with the Board are settled, withdrawn, or
administratively dismissed and never go to hearing. In recognition of the
intimidatory effect on employees, the courts have held that it is an inrterference
with employee rights under the act for an employer to ask employees for copies
of statements which they have given to Board agents, and about the matters con-
tained in those statements. Texas Industries v. N.L.B.B., 336 F. 2d 128 (C.A.
6).; Suprenant Mfg. Co. v. N.L.R.B., 341 F. 2d 756 (C.A. 6) ; N.L.RI.B. v. Winn
Dixie, 341 F. 2d 750 (C.A. 6). Under 'the more limited Jencks rule, which is
applicable to Board proceedings, pretrial statements are made available, but only
in the cases of those persons who have 'been called as witnesses in the board
proceeding. Accordingly, it is suggested 'that the exclusion in (7) be amended
as follows: "(7) investigatory files, including statements of agency witnesses
until such witnesses have been called to testify in an action or proceeding and
request is timely made by a private party for the production of relevant parts of
such statements for purposes of cross-examination."

Section 4-Rulemaking

Subsection (b ) -Notice
Under this subsection the Administrative Procedure Act would be amended

to delete the exemption from notice requirements of proposed changes in Board
procedures and practices, so that a notice of rulemaking change in those areas
would now have to be published in the Federal Register. The Board custom-
arily has not given notice in the Federal Register of proposed changes in its
procedures and practices, although interested persons have generally been given
the opportunity to express their views or to submit their comments before exten-
sive or important amendments are promulgated. It seems unnecessary to require
a formal rulemaking procedure when only such changes in procedure are con-
templated, especially since rules of agency organization continue to be exempt
from the advance notice requirements.

Section 5-Adjudication
This section wipes out the exemption of representation election cases and con-

sequently subjects them to the operative provisions of sections 5, 7, and 8. As
we have hereinabove indicated, elimination of the exemption would formalize,
encumber and slow down proceedings which are fundamentally investigatory in
character and have been deliberately streamlined to enable the Board to deter-
mine with dispatch, by means of an election, questions concerning the repre-
sentation of employees, and in that manner to avert or dispel labor unrest.

49-772-65--32
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Section 6-Ancillary matters

Subsection (a)-Appearance

This subsection grants everyone appearing before an agency the right to coun-
sel. Additionally, every party is given the right to appear by or with counsel at
any agency proceeding or investigation. Although no one can quarrel with the
basic purposes of this susbection, by the inclusion of the word "investigation"
the Board would be unable to investigate the merits of a charge prior to the
issuance of a complaint w ithout giving each potential respondent the right to
participate at all stages of the investigation. For example, a respondent em-
ployer or union would be able to insist upon being present when a potentially
adverse witness--an employee or union member-is being interviewed to deter-
mine preliminarily whether any formal proceedings should be instituted. Such a
provision would severely hamper the NLRB in the performance of its investi-
gatory duties imposed by Congress. We accordingly recommend that the word
"investigation" be eliminated.

Subsection (d)-Investigations
This subsection requires the Board to give a copy of the data or evidence sub-

mitted by a person if he asks for it and eliminates the present exception for non-
public investigatory proceedings. Although we normally give potential witnesses
copies of their statements if they desire them, our experience has shown that
there are situations when an individual gives a statement to a Board agent
which he does not wish his employer or his union to have. The elimination of
the present exemption would subject an individual, at a time when it is not even
clear that he will be called as a witness, to unwarranted employer or union
pressure to secure a copy of his statement. (See discussion of the problem of
disclosure of pretrial statements under sec. 3(e) (7), supra.) Accordingly, it is
suggested that the final clause of section 6(b) of the present Administrative
Procedure Act excepting nonpublic investigatory proceedings, be retained.

Subsection (g)-Computation of time

This subsection sets forth the standards for the computation of time. Section
102.114 of the Board's rules and regulations contains the following statement:
"When the period of time prescribed or allowed 'is less than 7 days, intermediate
Sundays and holidays shall be excluded in the computation." Since the Board
only allows 5 days for a party to file objections to the conduct of the election or
conduct affecting an election, if Saturdays [holidays if the Board office is closed]
and Sundays are not excluded, the proposed subsection might be construed, under
certain circumstances, to allow the parties only 3 working days within which to
file objections. We would therefore suggest that a provision like that contained
in our rules and regulations be expressly included in this subsection to obviate
this possible interpretation.

Subsection (h)-Depositions and discovery
This provision makes depositions and discovery available to the same extent

that it would be in a U.S. district court, unless an agency promulgates a rule
finding such conformity to be impracticable. To the extent that discovery would
be mandatory rather than discretionary with the Board, we find this provision
objectionable. While admittedly, the conformity proviso makes this: section more
palatable, it would appear to be desirable to let each agency promulgate its own
deposition and discovery rules to meet its own particular problems. This is
especially true in most Board proceedings, where discovery is not necessary and

would only delay the administrative process. (See discussion under sec. 3 (e) (7),
supra.) It is noted that the last Administrative Conference's recommendation
No. 30 conforms to our views.

Section 8-Decisions
Subsection (c)-Appeal and review

"Except to the extent that the establishment of an agency appeal board is
clearly unwarranted by the number of proceedings in which exceptions are filed
or that agency appellate procedures have been otherwise provided by Congress,"
subsection (c) (2) requires the establishment of appeal boards. Since the num-
ber of unfair labor practice proceedings in which exceptions are filed is sub-
stantial and Congress has not provided for agency appellate procedures in unfair
labor practice proceedings (see sec. 10 (c) of the National Labor Relations Act),
this would require the establishment of appeal boards for unfair labor practice
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cases. (See further discussion, infra.) Insofar as representation proceedings
are concerned, section 3(b) of the National Labor Relations Act authorizes the
Board to delegate to the regional directors its powers with respect to representa-
tion proceedings subject to discretionary review by the Board upon request for
review by any interested party. If this be construed as an agency appellate pro-
cedure "otherwise provided by Congress," the regional director in reviewing
the opinion and decision of the hearing examiner required under section 8(b)
(see supra), would be considered to be an appellate body, otherwise the
Board would be required to establish an agency appeal board between the hear-
ing examiner or the regional director and itself in representation proceedings.
As indicated above, proceeding under any of these interpretations would unduly
burden and delay the handling of election cases and nullify the congressional in-
tention to expedite the processing of such cases reflected in the 1959 Amend-
ments to the National Labor Relations Act permitting the Board to delegate its
authority in representation cases to its regional directors.

Nor do we believe that the appeal procedures proposed would be an advantage
to parties appearing before the Board in unfair labor practice cases. On the
contrary, they would interpose another decisional level, thereby causing addi-
tional delay in the resolution of labor disputes, at least, in difficult cases.

We also note that the General Counsel of the Board is a litigant before the
Board in unfair labor practice cases. Yet the proposed subsection (c) (2) would
limit direct appeal to the agency to a "private party" and would not, therefore,
allow the General Counsel to seek direct agency review. The General Counsel
functions in the public interest. He should have the same right of appeal granted
to any other party.

The last Administrative Conference of the United States considered in depth
the entire question of delegation of decisionmaking authority and recommended
in its recommendation No. 9 that (a) agencies be authorized to accord admin-
istrative finality to hearing examiners' initial decisions without agency review,
unless the party seeking review makes a certain specified showing, and (b)
agency decisions to accord or not to accord administrative finality to the hear-
ing examiners' initial decisions should not be subject to judicial review. Rec-
ommendation No. 9 accords more nearly with the Board's views than the current
proposal establishing an intermediate step of appellate boards in the processing
of unfair labor practice cases.

Section 9-Sanctions and powers
In subsection (a), the last sentence states "no sanction shall be imposed, in-

vestigation commenced, or substantive rule or order be issued except within juris-
diction delegated to the agency and as authorized by law." [Emphasis added.]
The National Labor Relations Act applies only to employers "engaged in com-
merce." The Board's processes are not self-activating but can only be invoked
by the filing of a petition or a charge; a preliminary step in every investigation
is the informal development of facts to establish to the Board's satisfaction that
au employer's activities sufficiently affect commerce to warrant the assertion of
jurisdiction by the Board. The quoted sentence implies that statutory jurisdic-
tiorn must be formally established prior to the conmencement of an investigation
and therefore the very investigation concerning "commerce facts" might be sub-
ject to prior judicial challenge. This would be contrary to the settled principle
that the agency has broad power to investigate matters within the general orbit
of its authority and that specific challenges to its jurisdiction can only be raised
when, and if, the investigation has culminated in a final order which is review-
able in the courts under the statutory procedure. See Myers v. Bethlehem, 303
U.S. 41; Oklahoma Press Publishing Co., v. Walling, 327 U.S. 186. (See also
discussion under see. 10, infra.) Accordingly, we recommend that the words "in-
vestigation commenced" be deleted.

Subsection (b)-Publioity
This subsection is objectionable because the word "publicity" is overly broad

and might be interpreted to include merely the release of information concern-
ing the filing of charges, the issuance of complaints or decisions, or any other
agency action relating to an investigation or agency proceeding. Since there
are no standards set forth as to what is meant by "to discredit or disparage,"
any release might be found to violate this subsection. If so, the subsection ap-
pears to be in direct conflict with the purposes of section 3 and would mean that
an agency could never safely disseminate information to which the public
may be entitled.
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Section 10-Judicial review
The opening clause of section 10 of the Administrative Procedure Act excepts

therefrom "agency action [which] is, by law, committed to agency discretion."
Under S. 1336 this clause has been stricken and would be replaced by "judicial re-
view of agency discretion is precluded by law." Under section 3(d) of the Na-
tional Labor Relations Act, the General Counsel has been given "final authority,
on behalf of the Board," to investigate and prosecute unfair labor practice cases.
This language vests the General Counsel with discretionary authority to refuse
to prosecute, and the exercise of this discretion has been held to be nonreviewable.
To change the language may unnecessarily cause confusion where none now exists.
Accordingly, we prefer that the present language of the Administrative Proce-
dure Act be retained.

Subscction (a)-Right of review
This subsection states "any person adversely affected in fact by any reviewable

agency action * * *" may obtain judicial review. The words "in fact" replace
"or aggrieved" presently contained in the Administrative Procedure Act." Since
the concept of a "person aggrieved" has a well-defined meaning in administrative
law and under the National Labor Relations Act, the substitution of a new concept
would lead to confusion and to unwarranted litigation. We recommend, there-
fore, that the wording of the present Administrative Procedure Act be retained.

Subsection (b )-Jurisdiction, venue, and form of action
Subsection (b) (2) would confer upon U.S. district courts jurisdiction to pro-

tect "the substantial rights of any person in any agency proceeding." This lan-
guage could be construed to permit wide inroads to be made upon the doctrine
of Mlyers v. Bethlehem, supra, which requires the exhaustion of administrative
remedies. And it could also be interpreted to allow unwarranted interference
with and direct review of election case proceedings in situations unlike Leedom
v. Kync, 358 U.S. 184, where agency action was considered on its face clearly
to contravene an unambiguous statutory mandate and where no adequate means
other than judicial action existed for redressing that wrong. In Boire v. The
areyhotend Corporation, supra, the Supreme Court, in ruling that a U.S. district
court had no jurisdiction to enjoin the Board action in an election case, indi-
cated that Leedom v. Kyne, should be confined very closely to its facts and should
be considered a very narrow exception. As the language in question is much too
broad, it should be deleted.

In summary, we believe that, since its enactment in 1946, the Administrative
Procedure Act has worked well in tandem with the National Labor Relations Act,
enabling the Board to carry out substantive labor policies formulated by the Con-
gress. We could not and do not have any reaon to protest procedural changes
which would assist in the effectuation of those policies. But we do object to
changes, such as the proposals we have criticized, which would or could have dem-
onstrably harmful effects. Furthermore, we think changes in a statute should
not be made solely because it has been on the books for 19 years. Time alone does
not raise a presumption that there is need for something new. And change for
the sake of change, especially when uncertainty, confusion, and litigation may
be engendered, is plainly unwarranted. We are certain you and your committee
will agree with these general observations. There is, we submit, a heavy burden
which rests on those who ask the Congress for large-scale overhauling of the
Administrative Procedure Act, a burden which requires them to justify their
positions, fully and in each and every respect.

Finally, we note that a permanent Administrative Conference of the United
States was established by legislative enactment last year and soon will be activ-
ated for the purpose of studying the entire administrative process and making
recommendations for its improvement. It would be much more desirable to
utilize the conference machinery to recommend changes, where the need for
change has been demonstrated, rather than proceeding at this time to attempt
to make such sweeping, radical, and comprehensive revisions in the administra-
tive process as are proposed in S. 1336.

We would appreciate having this report included in the record of the hearings
on this bill. Further, our comments on section 3 should be considered as a report
on S. 1160 and included in the record of any hearings on that bill.

The Bureau of the Budget has no objection to the submission of this report
to your committee.

Sincerely yours,
WILLIA.%M FFLDESMAN, Solicitor.
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