UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
SAN FRANCISCO DIVISION OF JUDGES

THE BOEING COMPANY

and Case 19-CA-32431

INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE
WORKERS DISTRICT LODGE 751, affiliated
with

INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE
WORKERS

THE BOEING COMPANY’S RESPONSE TO THE MOTION OF SIXTEEN STATE
ATTORNEYS GENERAL TO FILE AMICUS CURIAE BRIEF IN SUPPORT OF
RESPONDENT THE BOEING COMPANY

Respondent The Boeing Company (“Boeing”) hereby responds to Judge Anderson’s June
9, 2011 Order providing the parties with “an opportunity to submit positions” regarding the
Motion to File Amicus Brief lodged by the Attorneys General of Sixteen States.!] Boeing supports
the motion and submits that it should be granted because States, under federal court rules, have an
absolute right to have their amicus briefs accepted, and the States here also have significant

interests in the outcome of this case.

1 The represented States are Alabama, Arizona, Colorado, Florida, Georgia, Idaho, Kansas,
Michigan, Nebraska, Oklahoma, South Carolina, South Dakota, Texas, Utah, Virginia, and

Wyoming.



An amicus filing by a State should receive the same special deference by this tribunal that it
receives under the federal rules: acceptance without condition. “[A] state may file an
amicus-curiae brief without the consent of the parties or leave of court.” Fed. R. App. Proc. 29(a)
(emphasis added); see also Supreme Court Rule 37(4) (“No motion for leave to file an amicus
curiae brief is necessary if the brief is presented . . . on behalf of a State, Commonwealth, Territory,
or Possession when submitted by its Attorney General . . .”). Recognizing that the interests of the
several States may be affected by federal litigation, those rules give States the unqualified right to
have their views heard on issues that the States have determined affect their interests through
amicus participation. Section 10(b) of the NLRA directs that these proceedings conform to the
federal rules where practical, and this tribunal has looked to the federal rules for guidance on how
to rule on intervention issues. See Ruling on Motion to Intervene, 19-CA-32431 at 6-7 (June 8,
2011) (noting as “[h]ighly relevant” to a motion to intervene under the Board’s rules two Ninth
Circuit cases interpreting the right to intervention under the Federal Rules of Civil Procedure).
Thus, the absolute right of a State to file an amicus curiae brief under the federal rules and the
rationale for that right require the acceptance of the amicus curiae filing here.

In addition, the States that seek to file the amicus brief are “interested parties” and their
views on this case merit this tribunal’s consideration. 5 U.S.C. § 554(c). As the States’ motion
relates, their “interest in the case arises from the potential economic impact on their states of the
NLRB’s proposed course of action and from their desire to promote evenhanded application of the
labor laws.” Motion 1. The discussion in the proposed amicus brief of the potential consequences
to the respective States and the general public interest regarding the remedy sought by the Acting
General Counsel plainly are views that warrant this tribunal’s careful consideration. See eBay Inc.

v. mercExchange, L.L.C., 547 U.S. 388, 390 (2006); Winn-Dixie Stores, Inc., 147 N.L.R.B. 788,



790 (1964) (citing Renton News Record, 136 N.L.R.B. 1294 (1962)). Moreover, consideration of
the amicus brief will not delay or otherwise adversely affect these proceedings. Accordingly, the
States’ motion to file an amicus brief should be granted.

Respectfully Submitted,

Dated: June 13, 2011 W / HPR

William J. Kilberg P.C.

GIBSON, DUNN & CRUTCHER LLP
1050 Connecticut Avenue N.W.
Washington, District of Columbia 20036
Telephone: 202.955.8500

Facsimile: 202.467.0539
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Attorneys for The Boeing Company
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CERTIFICATE OF SERVICE

I certify that a copy of Respondent’s Response to the Motion of Sixteen State Attorneys
General to File an Amicus Brief was electronically filed on June 13,2011 and sent by overnight
mail to the following parties, and by email to the parties with email addresses indicated:

The Honorable Clifford H. Anderson

Associate Chief Administrative Law Judge
National Labor Relations Board Division of Judges
901 Market Street, Suite 300

San Francisco, CA 94103-1779

Richard L. Ahearn

Regional Director

National Labor Relations Board, Region 19
2948 Jackson Federal Building

915 Second Avenue

Seattle, Washington 98174-1078
Richard.Ahearn@nlrb.gov



Mara-Louise Anzalone

Peter G. Finch

Rachel Harvey

Counsel for the Acting General Counsel
National Labor Relations Board

915 2" Avenue, Suite 2948

Seattle, Washington 98174-1078
Mara-Louise.Anzalone@nlrb.gov
Peter.Finch@nlrb.gov
Rachel.Harvey@nlrb.gov

David Campbell

Carson Glickman-Flora

Robert H. Lavitt

Sean Leonard

Jennifer Robbins

Jude Bryan

SCHWERIN CAMPBELL BARNARD IGLITZIN & LAVITT LLP
18 West Mercer Street, Suite 400
Seattle, Washington 98119
Campbell@workerlaw.com
Flora@workerlaw.com
lavitt@workerlaw.com
leonard@workerlaw.com
robbins@workerlaw.com
bryan@workerlaw.com

Christopher Corson, General Counsel
IAM

9000 Machinists P1.

Upper Marlboro, MD 20772-2687
ccorson@iamlaw.org

Dennis Murray, Cynthia Ramaker & Meredith Going, Sr.
National Right to Work Legal Defense Foundation, Inc.
c/o Glen M. Taubman

8001 Braddock Road, Suite 600

Springfield, VA 22151-2110

gmt@nrtw.org

Matthew C. Muggeridge

National Right to Work Legal Defense Foundation, Inc.
8001 Braddock Road, Suite 600

Springfield, VA 22151-2110

mcem@nrtw.org



Jesse Cote, Business Agent
Machinists District Lodge 751
9135 15" PL. S

Seattle, WA 98108-5100

James D. Blacklock

Office of the Attorney General
P.O. Box 12548 (MC 059)
Austin, TX 78711-2548
jimmy.blacklock@oag.state.tx.us

DATED this 13th day of June, 2011

W /one

Daniel J. Davis

GIBSON, DUNN & CRUTCHER LLP
1050 Connecticut Avenue, NW
Washington, D.C. 20036-5303
DDavis@Gibsondunn.com




