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PETITION FOR REHEARING OR REHEARING EN BANC
The National Labor Relations Board (NLRB or Board) respectfully petitions
for rehearing or rehearing en banc of the June 14, 2013 decision of a panel of this
Court (Circuit Judges Duncan, Floyd, and Thacker).
Statement of Issues and Their Exceptional Importance
At issue in this case is the validity of a rule, Notification of Employee Rights
Under the National Labor Relations Act, 76 Fed. Reg. 54,006 (Aug. 30, 2011),
requiring employers to post an official government notice summarizing employees’
rights under that Act, 29 U.S.C. § 151 et seq. (NLRA or Act). The notice is
comparable to many other notices routinely posted under other labor and
employment statutes, and reflects the same judgment—that employees need this
information in order to exercise their statutory rights effectively. Id. at 54,006-07.
See Vance v. Whirlpool Corp., 716 F.2d 1010, 1012-13 (4th Cir. 1983). In striking
down the Board’s rule, the panel failed to follow the standards for review set forth
in City of Arlington, Tex. v. FCC, 133 S. Ct. 1863, 1868 (2013), and Chevron,
U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984). For
the reasons set forth below, the Board’s authority to issue the rule presents a
question of exceptional importance in the administration of the Act.
The Board issued the rule pursuant to NLRA Section 6, which authorizes the
Board to promulgate “such rules and regulations as may be necessary to carry out
1
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the provisions of this Act.” 29 U.S.C. § 156. This provision, the Board found,
authorizes interstitial, legislative rulemaking aimed at facilitating the free exercise
of rights protected by the NLRA. See NLRB v. Wyman-Gordon Co., 394 U.S. 759
(1969) (upholding a Board rule requiring employers to provide unions with names
and addresses of employees eligible to vote in scheduled Board elections).
Alternatively, the Board found that Section 6 authorizes the Board to issue the rule
pursuant to its interpretive authority under Section 8(a)(1), 29 U.S.C. § 158(a)(1).
Because the workplace is “uniquely appropriate” for the exchange of information
about employee rights, the Act has long been interpreted to require employers to
make their property reasonably available for this purpose. Republic Aviation Corp.
v. NLRB, 324 U.S. 793, 803-04 n.6 (1945) (absent special circumstances,
employers are required to allow employees in the workplace to engage in protected
union-organizing activities during nonwork time and in nonwork areas).
The panel refused to defer to the Board’s interpretation of its rulemaking
authority. It recognized that the statutory provisions the Board is authorized to
administer are cast in broad and arguably ambiguous language. Op. 21-22, 26, 28
n.10. And it acknowledged that the Act “is silent” with respect to the Board’s
“enacting notice-posting requirements or any affirmative duty for employers to
post notices.” Op. 23 n.9. Nevertheless, the panel found that the notice-posting rule

2
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is beyond the Board’s authority absent a statutory provision “charg[ing] [the
Board] with informing employees of their rights under the NLRA.” Op. 21.
In refusing to accept anything less than a specific delegation, the panel failed
to follow Arlington, 133 S. Ct. at 1871. There the Supreme Court instructed that
“the question in every case is, simply, whether the statutory text forecloses the
agency’s assertion of authority, or not.” Id. (emphasis added). Where “the statute is
silent or ambiguous with respect to the specific issue, the question for the court is
whether the agency’s answer is based on a permissible construction of the statute.”
Chevron, 467 U.S. at 843. Under Arlington and Chevron, the panel should have
deferred to the Board’s judgment that the rule carries out enumerated provisions of
the Act.
In refusing to defer, the panel improperly relied not only on the Act’s silence
but also on the fact that the Board, unlike some other agencies, lacks authority to
initiate proceedings on its own. The panel stated that, for this reason, the Board is a
“reactive entity.” Op. 23; id. at 5, 8 n.2, 9, 24, 27, 28, 30, 34, 35 n.14. Limitations
on the Board’s power to initiate representation or unfair labor practice proceedings,
however, are not a limit on the Board’s authority to promulgate rules that place
affirmative duties on employers to facilitate employees’ learning about their rights
under the NLRA. The panel’s contrary assumption is inconsistent with WymanGordon Co., 394 U.S. at 767, which upheld a legislative rule requiring employers
3
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to provide information to unions for the purpose of placing employees “in a better
position to make a more fully informed and reasonable choice” about exercising
their protected rights. Excelsior Underwear, Inc., 156 NLRB 1236, 1239-40 (1966)
(explaining the rule upheld in Wyman-Gordon). Moreover, the Board can require
employers to accommodate this interest at the workplace. Republic Aviation, 324
U.S. at 803 n.6. The present rule, which requires employers to post the same kind
of government-supplied notice of NLRA rights that they regularly post regarding
other workplace rights, reasonably implements the Act’s terms.
In sum, the Board found, on the basis of an extensive rulemaking record
documenting contemporary working conditions, that employees need workplace
notice of their NLRA rights. And the Board determined that its rule requiring that
notice carries out specific provisions of the Act. Rehearing or rehearing en banc is
warranted because, under Arlington and Chevron, the Board’s reasonable
determinations should have been upheld.
ARGUMENT
Under Arlington, the panel should have deferred to the Board’s
reasonable conclusion that this rule carries out the provisions of the Act.
Congress’ broad grant of rulemaking authority to the Board, together with
the breadth of the statutory provisions assigned to the Board to administer and the
silence of the Act as to notice posting, demonstrate that Congress intended to grant
the Board sufficient authority for the rule. The panel’s insistence on a more specific
4
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authorization for notice posting contravenes the Supreme Court’s recent teaching
in Arlington that “the question in every case is, simply, whether the statutory text
forecloses the agency’s assertion of authority, or not.” 133 S. Ct. at 1871 (emphasis
added). Rehearing or rehearing en banc is necessary because the panel struck down
the Board’s notice-posting rule despite the absence of any statutory text foreclosing
the Board’s determination that the rule reasonably carries out the provisions of the
NLRA.
Instead of following Arlington, the panel essentially applied the dissent’s
approach in that case by searching the Act, provision-by-provision, to determine
whether, despite NLRA Section 6’s grant of general rulemaking authority to carry
out the broad language of the Act, Congress specifically granted the Board
authority to require employers to post notices of NLRA rights. This is an approach
the Arlington majority wholly rejected:
[T]he dissent proposes that even when general rulemaking authority is clear,
every agency rule must be subjected to a de novo judicial determination of
whether the particular issue was committed to agency discretion. It offers no
standards at all to guide this open-ended hunt for congressional intent (that is
to say, for evidence of congressional intent more specific than the conferral
of general rulemaking authority).
133 S. Ct. at 1874. Instead, the Arlington Court was satisfied with finding a
congressional delegation of authority at a higher level of generality:
It suffices to decide this case that the preconditions to deference under
Chevron are satisfied because Congress has unambiguously vested the FCC
with general authority to administer the Communications Act through
5
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rulemaking and adjudication, and the agency interpretation at issue was
promulgated in the exercise of that authority.
Id. Similarly, the panel here should have recognized that “Congress knows to speak
in plain terms when it wishes to circumscribe, and in capacious terms when it
wishes to enlarge, agency discretion.” 133 S. Ct. at 1868. Contrary to the panel’s
view, a court does not improperly “presume a delegation of power” or countenance
“limitless [agency] hegemony,” Op. 16-17 (quotations omitted), by acknowledging
this basic “background presumption of congressional intent” underlying Chevron.
Arlington, 133 S. Ct. at 1868.1

1

Instead of following Arlington, the panel (Op. 17) principally relied on Brown &
Williamson Tobacco Corp. v. FDA, 153 F.3d 155, 161 (4th Cir. 1998), aff’d, 529
U.S. 120 (2000), a case that is clearly distinguishable. Unlike the FDA, which
lacked congressional authorization to regulate the tobacco industry as it proposed
to do, the Board unquestionably has authority to regulate labor-management
relations impacting interstate commerce. Thus, the rule is clearly “an exercise of
[rulemaking] authority within the [Board’s] substantive field.” Arlington, 133 S.
Ct. at 1874.

The panel also relied on NLRA legislative history and the presence of explicit
notice-posting requirements in other federal laws. Op. 30-35. But the panel
acknowledged that the only notice provision referenced in the Act’s legislative
history “would have spoken to a different issue.” Op. 31. And it “would hardly
represent a novel course of legislative action,” EEOC v. Seafarers Int’l Union, 394
F.3d 197, 204 (4th Cir. 2005), for Congress to mandate notice posting in some
statutes, such as Title VII of the Civil Rights Act, 42 U.S.C. § 2000e-10, while
implicitly leaving the matter within agency discretion in other statutes, like the Fair
Labor Standards Act, 29 U.S.C. § 201 et seq. See Cheney R.R. Co. v. ICC, 902 F.2d
66, 104 (D.C. Cir. 1990) (congressional silence may represent “a decision not to
mandate any solution . . . , i.e., to leave the question to agency discretion”). Notice
posting is not the type of major policy decision that it must be assumed Congress
considered and implicitly rejected when passing the NLRA.
6
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The panel’s incorrect view of its role under Arlington led it to misconstrue
the scope of Section 6, the Act’s rulemaking grant. That section provides that “[t]he
Board shall have authority from time to time to make, amend, and rescind, . . . such
rules and regulations as may be necessary to carry out the provisions of this Act.”
29 U.S.C. § 156. The Board interpreted Section 6 as authorizing legislative rules
which effectuate the terms of the Act by addressing interstitial problems which
Congress did not consider. Although the panel recognized that Section 6 uses broad
and arguably ambiguous language such as “may be necessary,” it refused to defer
to the Board’s interpretation of that phrase. Op. 21-22.
It did so in part because it could not find any provision charging the Board
“with informing employees of their rights under the NLRA,” Op. 21, and because
the need of employees to be made aware of their NLRA rights is “nowhere
mentioned in the NLRA.” Op. 29 n. 12. Because the panel found that the NLRA “is
silent with respect to the Board’s enacting notice-posting requirements,” Op. 23
n.9, it found no authorization in Section 6 for the notice-posting requirement at
issue. But as Arlington noted, there has never been “a single case in which a
general conferral of rulemaking or adjudicative authority has been held insufficient
to support Chevron deference for an exercise of that authority within the agency’s
substantive field.” 133 S. Ct. at 1874. Where, as here, “the statute is silent or
ambiguous with respect to the specific issue, the question for the court is whether
7
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the agency’s answer is based on a permissible construction of the statute.”
Chevron, 467 U.S. at 843. The Board’s construction of the scope of Section 6 was
permissible and should have been upheld.
In addition to disregarding Arlington’s holding, the panel compounded its
error by holding that a court should defer “only after [it] has determined that
Congress has indeed delegated interpretative powers to th[e] agency.” Op. 16
(emphasis added). The panel overlooked that Section 6 grants the Board
legislative, as well as interpretive, rulemaking authority. 2 The panel’s sole rationale
for confining the Board’s Section 6 authority to interpreting the words of the Act is
that the Board is a “reactive entity.” Op. 23; id. at 5, 8 n.2, 9, 24, 27, 28, 30, 34, 35
n.14. But this description of the Board’s administrative and enforcement functions
in Sections 9 and 10 cannot substitute for reasoned analysis as to why those
2

The courts have often construed similar rulemaking provisions to grant such
authority. Thorpe v. Housing Auth., 393 U.S. 268, 277 n.28 (1969) (interpreting
HUD’s statute granting it the power to “make, amend, and rescind such rules and
regulations as may be necessary to carry out the provisions of this Act” to
authorize rule which bore a “reasonable relationship to the purposes for which
HUD’s rule-making power was authorized”); Trans-Pacific Freight Conf.
Japan/Korea v. Fed. Maritime Comm’n, 650 F.2d 1235, 1245 (D.C. Cir. 1980)
(discussing Section 43 of the Shipping Act, which includes an identical provision
authorizing “such rules and regulations as may be necessary to carry out the
provisions of this Act,” and noting that procedural limits in Section 15 of the
statute do not “subtract[] from the Commission's rulemaking powers either
expressly or by implication”); Nat'l Petroleum Refiners Ass’n v. FTC, 482 F.2d
672, 690 (D.C. Cir. 1973) (“[T]o the extent substantive rule-making to implement
Section 5 proceedings is likely to deal with these problems given the statutory
authority provided in Section 6(g), the Commission’s position should be upheld as
a reasonable means of attacking ills the Commission was created to cure.”).
8
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limitations must be read into the entirely separate rulemaking provision of Section
6. 3
Had Congress intended to limit the Board’s rulemaking power in the way the
panel found, it would have used words of limitation—like those that appear in the
Act’s provision detailing the Board’s subpoena power. Section 11 explicitly limits
the Board’s subpoena power to “hearings and investigations . . . necessary and
proper for the exercise of the powers vested in [the Board] by sections [9] and
[10].” 29 U.S.C. § 161. The panel’s primary answer to this point—that it was
necessary for Congress to insert explicit notice-posting language in the Act in
order to authorize the Board’s notice-posting rule, Op. 28 n.10—is not an answer
but another manifestation of its error in framing the issues to be decided in a
manner contrary to Arlington, 133 S. Ct. at 1874. In short, the panel’s opinion
provides no reason to construe the Board’s rulemaking grant in a manner different
from all others, so as to constrain the Board to only enacting interpretive rules.

3

In addition, the panel’s erroneous conclusion that the private initiation
requirements in NLRA Section 9 and 10 somehow operate to limit the substantive
reach of the NLRA is in conflict with Mine Workers v. Arkansas Oak Flooring Co.,
351 U.S. 62, 73-74 (1956). There a union was barred from filing a representation
petition with the Board because of its noncompliance with certain requirements.
Nonetheless, Arkansas Oak held that the union’s inability to initiate Board
proceedings did not limit the Act’s reach and that the “employer, employees and
union” were still “controlled by [the Act’s] applicable provisions and all courts,
state as well as federal, [we]re bound by them.” Id. at 74.
9
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The Fourth Circuit has previously recognized that when a broad rulemaking
grant authorizes legislative rules, such rules may “create[] new law” or “impose[]
new rights or duties.” Jerri’s Ceramic Arts, Inc. v. Consumer Prod. Safety Comm’n,
874 F.2d 205, 207-08 (4th Cir. 1989). Indeed, “[i]t is because the agency is
engaged in lawmaking that the APA requires it to comply with notice and
comment.” Syncor Int'l Corp. v. Shalala, 127 F.3d 90, 94-95 (D.C. Cir. 1997)
(emphasis added). And the Board, with court approval, has utilized this legislative
authority to create rules which carry out the NLRA by imposing new duties. For
example, the Board’s decision in Excelsior Underwear creates a rule which
requires employers to provide unit employees’ contact information to a union or
decertification petitioner following a Board order for a representation election. 156
NLRB at 1239-40 (rule later upheld by Wyman-Gordon Co., 394 U.S. at 767). The
Board subsequently exercised its legislative authority to promulgate a 1987 rule
requiring employers to post a notice three days prior to a Board election. 52 Fed.
Reg. 25,213, 25,215 (July 6, 1987) (citing Section 6 as authority for the rule)
(codified at 29 C.F.R. 103.20); see Pannier Corp. v. NLRB, 120 F.3d 603, 606-07
(6th Cir. 1997) (rejecting an as-applied challenge to this rule).
In neither instance did the Board claim to base these rules on “rights
explicitly granted by the NLRA.” Op. 29 n.12. Nor could it have—the Act nowhere
expressly grants employees the right to have any advance notice of a Board
10
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election, nor does it grant unions or decertification petitioners the right to a list of
employee names. Rather, in promulgating these rules, the Board sought generally
to carry out Sections 7 and 9 of the Act by “remov[ing] [an] impediment to
communication” and placing employees “in a better position to make a more fully
informed and reasonable choice about representation,” Excelsior, 156 NLRB at
1240—a measure the Board deemed “necessary to insure the fair and free choice of
bargaining representative,” id. at 1246.
Likewise, a Board rule may, contrary to the panel’s opinion, carry out
Sections 7 and 8(a)(1). Op. 25-27. Section 7, the panel stated, merely sets forth
rights, which cannot be “carried out” under Section 6. Id. at 25. As Supreme Court
decisions demonstrate, however, an agency may “carry out” a statutory provision
by promulgating a regulation interpreting its scope. In Chevron, for instance, the
Court noted that the EPA had exercised its “judgment as how to best carry out [its]
Act” in defining a statutory term through rulemaking. 467 U.S. at 858 (quotation
omitted). Likewise, the FCC was “carry[ing] out the provisions” of its statute in
Arlington, 133 S. Ct. at 1866 (quotation omitted), both when it interpreted the
extent of its own rulemaking authority and when it defined the phrase “reasonable
period of time,” id. at 1867.
In the same way, the Board carried out Section 7 when it concluded that
Section 8(a)(1), as applied to modern “patterns of industrial life,” NLRB v. J.
11
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Weingarten, Inc., 420 U.S. 251, 266 (1975), addresses the disadvantage employees
face if they are not provided with notice of their NLRA rights comparable to the
notices that their employers routinely provide with respect to other workplace
rights. 76 Fed. Reg. at 54,006. As the Board found, even many employers do not
understand the breadth of their employees’ rights under the Act, and employees
report employers telling them they do not have organizational rights. See 76 Fed.
Reg. at 54,015-16, 54,017 (quoting employee and employer comments).
It is not a legally sufficient response to the well-documented need of
employees for information about their rights to state, as the panel did, that that the
NLRA nowhere mentions employees’ need “to be made aware of their rights under
the Act.” Op. 29, n.12. That need has long been recognized in the law. E.g., Cent.
Hardware Co. v. NLRB, 407 U.S. 539, 543 (1972) (“[O]rganization rights are not
viable in a vacuum; their effectiveness depends in some measure on the ability of
employees to learn the advantages and disadvantages of organization from
others.”); Harlan Fuel Co., 8 NLRB 25, 32 (1938) (“The rights guaranteed to
employees by [Section 7 of] the Act include full freedom to receive aid, advice,
and information from others, concerning those [Section 7] rights and their
enjoyment.”).
Nor is it a legally sufficient response to state that nothing in the text of the
NLRA suggests that “the burden of filling the employees’ ‘knowledge gap’ should
12
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fall on the employer’s shoulders.” Op. 27-28 (quoting Judge Henderson’s
concurrence in Nat’l Ass’n of Mfrs. v. NLRB, 717 F.3d 947, 967 (D.C. Cir. 2013),
pet. for panel and en banc reh’g filed (July 22, 2013)). The panel’s reasoning
ignores that the role of employers in facilitating the dissemination of knowledge of
employees’ NLRA rights is well established. The jobsite is “uniquely appropriate”
for the exchange of employees’ views regarding union representation, Republic
Aviation, 324 U.S. at 803 n.6, because it “is the one place where [employees] . . .
traditionally seek to persuade fellow workers in matters affecting their union
organizational life and other matters related to their status as employees,” Eastex,
Inc. v. NLRB, 437 U.S. 556, 574 (1978) (quoting Gale Prods., 142 NLRB 1246,
1249 (1963)). Indeed, the question of whether this kind of burden “may be
necessary” to carry out Section 7 and 8 has already been answered by the Supreme
Court: “[D]islocation of property rights may be necessary in order to safeguard the
right[s protected by Section 7.]” Republic Aviation, 324 U.S. at n.8 (quotation and
citation omitted; emphasis added). Accordingly, employers have long been
required to make their property available where, after balancing the conflicting
interests, the Board determined that a refusal to do so was an unreasonable
impediment to the free exercise of employee rights.
Republic Aviation well illustrates that even some of the so-called “reactive”
rules that the panel concedes are within the Board’s rulemaking authority have
13
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long placed on employers “the burden” of facilitating the free exercise of
employees’ NLRA rights in their workplaces. For example, one of the employers in
Republic Aviation had “a long standing and strictly enforced rule” barring anyone,
whether “Merchants, Concern, Company, or Individual” from distributing
handbills on its property. 324 U.S. at 796-797. The Court expressly found that
there was no evidence that solicitation away from the employer’s property would
be “ineffective to reach prospective union members.” Id. at 798-99. Nevertheless,
the Supreme Court upheld the Board’s conclusion that “it was not within the
province of an employer to promulgate and enforce a rule prohibiting union
solicitation by an employee outside of working hours, although on company
property, the latter restriction being deemed an unreasonable impediment to the
exercise of the right to self-organization.” Id. at 802 n.2 (internal quotation marks
omitted). Accord Eastex, Inc., 437 U.S. at 570-75 (employer required to permit
distribution of union newsletter on its premises).
The burden that the Board’s notice-posting rule asks employers to shoulder
is if anything a lesser burden than that upheld in Republic Aviation. Under the rule,
employers must simply tack up an eleven-by-seventeen-inch government-issued
poster in locations where other notices are already posted. 76 Fed. Reg. at 54,009.
Characterizing the rule as proactive rather than reactive, as the panel does, does not
establish that the rule is beyond the Board’s authority. The Board’s notice-posting
14
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rule is a reasonable extension of prior law; here the Board reasonably determined
that the notice-posting rule is “a modest step that is ‘necessary to carry out the
provisions’ of the Act, 29 U.S.C. 156, and that also fills a statutory gap left by
Congress in the NLRA.” 76 Fed. Reg. at 54,011. The panel’s decision that the
Board could only enact this notice-posting rule if there was specific statutory
direction is contrary not only to Arlington, but the very notion of congressionally
delegated legislative rulemaking authority.
CONCLUSION
For the foregoing reasons, the Board respectfully requests that the Court
grant rehearing or rehearing en banc.
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DUNCAN, Circuit Judge:
The
“Board”),

National
after

Labor

notice

Relations
and

Board

comment,

(the

“NLRB”

promulgated

a

or

rule

the
that

would require employers subject to the National Labor Relations
Act (the “NLRA” or the “Act”), 29 U.S.C. §§ 151-169, to post an
official Board notice informing employees of their rights under
the Act.

Any employer failing to post the notice would be

subject to: (1) a finding that it committed an unfair labor
practice; (2) a tolling of statutes of limitation for charges of
any other unfair labor practices; and (3) a finding of antiunion

animus

that

would

before the Board.
National

Labor

weigh

against

it

in

any

proceedings

Notification of Employee Rights Under the

Relations

Act,

76

Fed.

Reg.

54,006

(Aug.

30,

2011) (codified at 29 C.F.R. pt. 104).
The Chamber of Commerce of the United States and the South
Carolina

Chamber

of

Commerce

sought final review of the rule.

(collectively,

“the

Chamber”)

The district court determined

that in promulgating the notice-posting rule, the Board exceeded
its authority, in violation of the Administrative Procedure Act
(the “APA”).

Looking to the plain language of the NLRA, its

structure, its legislative history, and the notice provisions in
other

statutes,

the

court

concluded

that

the

Act

does

provide the Board with the power to enact such a rule.
court therefore granted summary judgment to the Chamber.
4

not
The
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district

court

that

the

rulemaking

function provided for in the NLRA, by its express terms, only
empowers the Board to carry out its statutorily defined reactive
roles in addressing unfair labor practice charges and conducting
representation

elections

upon

request.

Indeed,

there

is

no

function or responsibility of the Board not predicated upon the
filing of an unfair labor practice charge or a representation
petition.

We further note that Congress, despite having enacted

and amended the NLRA at the same time it was enabling sister
agencies to promulgate notice requirements, never granted the
Board the statutory authority to do so.

We therefore hold that

the Board exceeded its authority in promulgating the challenged
rule, and affirm.

I.
After discussing the structure and purpose of the NLRA, we
describe the background of the challenged rule.

We then briefly

recount the procedural history of this case.
A.
1.
The

NLRA

governs

relations

between

employers, labor unions, and employees.
NLRA--originally

referred

to

as

the

5

sector

Congress enacted the

“Wagner

sponsor, Senator Robert F. Wagner--in 1935.

private

Act,”

after

its

Pub. L. No. 74-198,
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The Act has since been amended three

times, most recently in 1974.

See Labor Management Relations

Act

L.

(“Taft-Hartley

Act”),

Pub.

No.

80-101,

61

Stat.

136

(1947); Labor Management Reporting and Disclosure Act (“LandrumGriffin Act”), Pub. L. No. 86-257, 73 Stat. 519 (1959); Health
Care Amendments, Pub. L. No. 93-360, 88 Stat. 395 (1974).
The first section of the Act lays out the national labor
policy, which the Board is intended to promote “by encouraging
the

practice

protecting

and

the

procedure
exercise

of

by

collective
workers

association,

self-organization,

representatives

of

negotiating

terms

the

their
and

own

of

full

and

choosing,

conditions

other mutual aid or protection.”

bargaining

of

and

freedom

designation
for

the

their

by
of
of

purpose

of

employment

or

29 U.S.C. § 151.

Section 2

provides definitions, and Sections 3, 4, and 5 establish the
Board and lay out its structure. 1

1

Although the structure of the Board is not at issue in
this case, it bears noting that the Secretary of Labor at the
time of the NLRA’s passage expressed concern that while the NLRB
was to be “judicial in character,” the “disconcerting tasks of
administration” might make it “subject to distraction from
specific cases by the temptation to strengthen its prestige
through educational and administrative activities.”
H.R. Rep.
No. 74-969 (1935), reprinted in 2 NLRB, Legislative History of
the National Labor Relations Act, 1935, at 2919 (1949) (“NLRA
Leg. Hist.”).
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Section 6--the focus of this case--confers rulemaking power
on the Board, providing it with the “authority from time to time
to make, amend, and rescind, in the manner prescribed by [the
APA], such rules and regulations as may be necessary to carry
out the provisions of [the NLRA].”

Id. § 156.

Section 7 lists

employees’ core labor rights, including the rights to organize,
join

unions,

their

bargain

choosing,

collectively

and

engage

in

through

representatives

concerted

activities

collective bargaining or mutual aid and protection.
lays

out

five

specific

unfair

labor

practices

of
for

Section 8

(“ULPs”).

Of

particular significance to this case, Section 8(a)(1) makes it a
ULP “to interfere with, restrain, or coerce employees in the
exercise

of

158(a)(1).

the

rights

guaranteed

in

[Section

7].”

Id.

§

Section 8(c) provides that the expression of views

in any form “shall not constitute or be evidence of [a ULP] . .
., if such expression contains no threat of reprisal or force or
promise of benefit.”
The

core,

Id. § 158(c).

specified

functions

of

the

NLRB

are

(1)

to

conduct representation elections, and (2) to prevent and resolve
ULPs.

Section 9 of the NLRA provides for the first of these,

authorizing the filing of representation petitions, in which a
petitioner alleges that a substantial number of employees wish
to be represented by a union for collective bargaining.
that

section,

the

Board

has

the
7

authority

to

Under

investigate
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questions of representation, hold secret-ballot elections, and
certify the results thereof.

Section 10 provides the Board with

the authority to investigate, prevent, and remedy ULPs.

All

proceedings under Sections 9 and 10 “originate with the filing
of

charges

employers,
Performance

or

petitions

and

other

and

by

employees,

private

labor

parties.”

Accountability

Report

unions,
NLRB,

12,

private
2011

FY

available

at

http://www.nlrb.gov/sites/default/files/documents/189/nlrb_2011_
par_508.pdf (last visited May 31, 2013); see also Notification
of Employee Rights Under the National Labor Relations Act, 76
Fed. Reg. at 54,010 (“In both instances, the initiating document
is filed by a private party.”).

Thus, “[a]lthough the Board is

specifically empowered to ‘prevent’ unfair labor practices, ‘the
Board may not act until an unfair labor practice charge is filed
alleging a violation of the Act.’

In addition, certification

‘procedures

with

are

representation

set

in

petition.’”

motion

Notification

the
of

filing
Employee

of

a

Rights

Under the National Labor Relations Act, 76 Fed. Reg. at 54,010
(quoting 2 The Developing Labor Law 2662, 2683 (John E. Higgins,
Jr. ed., 5th ed. 2006)) (alterations omitted). 2

2

As we discuss in comparing the NLRA to other federal
legislation, the NLRB’s reactive mandate stands in
contrast to the proactive roles of other labor agencies
have promulgated notice-posting requirements.
While the
only provides for processes that may be initiated by
(Continued)
8

labor
stark
that
NLRA
third
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relevant

to

this

case,

Section

11,

gives the Board investigatory powers “necessary and proper for
the exercise of the powers vested in [the Board]” by Sections 9
and 10, including the right to issue subpoenas.

29 U.S.C § 161.

Because of the reactive nature of the Board’s functions under
Sections

9

and

10,

Section

investigatory powers.”

11

provides

it

with

no

“roving

Notification of Employee Rights Under

the National Labor Relations Act, 76 Fed. Reg. at 54,010; see
also H.R. Rep. No. 74-969 (1935), reprinted in 2 NLRA Leg. Hist.
at 2932.
2.
The

Board

“Notification

of

promulgated
Employee

the

Rights

challenged
Under

the

rule,

titled

National

Labor

Relations Act,” on August 30, 2011, after a notice and comment
period.
Labor

Notification

Relations

Act,

of
76

Employee
Fed.

composed of three subparts.

Reg.

Rights
at

Under

54,006.

the

National

The

rule

is

Subpart A, which is at issue in

this appeal, provides that “[a]ll employers subject to the NLRA
must post notices to employees, in conspicuous places, informing
them

of

their

NLRA

rights,

together

with

Board

contact

parties, the authorizing legislation of these sister agencies
speaks to investigatory and enforcement functions that the
agencies may themselves initiate. See infra Part II.B.4.

9
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concerning

29 C.F.R. § 104.202(a).

basic

enforcement

The text of the notice

explains to employees:
The [NLRA] guarantees the right of employees to
organize
and
bargain
collectively
with
their
employers, and to engage in other protected concerted
activity or to refrain from engaging in any of the
above activity.
Employees covered by the NLRA are
protected from certain types of employer and union
misconduct. This Notice gives you general information
about your rights, and about the obligations of
employers and unions under the NLRA.
Contact the
[NLRB], the Federal agency that investigates and
resolves complaints under the NLRA, using the contact
information supplied below, if you have any questions
about
specific
rights
that
may
apply
in
your
particular workplace.
Id. at Pt. 104, Subpt. A, App. (footnote omitted).

It goes on

to list employees’ rights under the Act and provide information
as to how to “contact the NLRB promptly to protect your rights.”
Id.
Subpart B makes failure to post the employee notice a ULP
under Section 8(a)(1) of the NLRA.

Id. § 104.210.

If, after an

adjudication, the Board finds that an employer has failed to
post the required notice, the Board will order the employer to
cease

and

desist

the

unlawful

conduct

notice, along with a remedial notice.

and

post

the

Id. § 104.213.

required
If an

employee files a ULP charge complaining that an employer has
failed to post a notice, the Board may excuse the employee from
the usual six-month statute of limitations for any other ULP

10
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Finally, the rule allows the Board

to “consider a knowing and willful refusal to comply with the
requirement to post the employee notice as evidence of unlawful
motive” in other proceedings before it.

Id. § 104.214(b). 3

The Board’s principal rationale for introducing the noticeposting rule was that “American workers are largely ignorant of
their rights under the NLRA, and this ignorance stands as an
obstacle to the effective exercise of such rights.”
Rules

Governing

Notification

of

Employee

Rights

Proposed
Under

the

National Labor Relations Act, 75 Fed. Reg. 80,410, 80,411 (Dec.
22, 2010) (codified at 29 C.F.R. pt. 104).

The Board pointed to

the changing nature of the American workforce as part of the
cause of this knowledge gap--in particular, the Board noted that
“[t]he overwhelming majority of private sector employees are not
represented

by

unions,

and

thus

lack

an

important

source

of

information about NLRA rights”; “[i]mmigrants, who comprise an
increasing proportion of the nation’s work force, are unlikely
to

be

familiar

with

their

workplace

rights,

including

their

rights under the NLRA”; and “high school students, many of whom
are about to enter the labor force, are uninformed about labor
law

and

labor

relations.”

Id.

3

The

Board

explained

that

Subpart C of the rule contains ancillary provisions not
relevant to this appeal.

11
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employees’ lack of awareness of their rights stems in part from
the absence of any requirement that they be informed of those
rights.

The Board noted that “[t]he NLRA is almost unique among

major Federal labor laws in not including an express statutory
provision requiring employers routinely to post notices at their
workplaces informing employees of their statutory rights.”

Id. 4

The challenged rule is unusual in several respects.

The

Board has only rarely engaged in rulemaking during its seventyseven year history.

And it has never promulgated a notice-

posting rule of any kind. 5
In the public comment period that followed the promulgation
of

the

majority

rule,
of

the

Board

which

received

opposed

over

the

rule

7,000
or

submissions,

the

aspects

it.

of

4

As the Board observed, a number of other federal labor
statutes contain explicit employee notice provisions.
See
Railway Labor Act (“RLA”), 45 U.S.C. § 152, Fifth, Eighth; Title
VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-10(a);
Age Discrimination in Employment Act, 29 U.S.C. § 627;
Occupational Health and Safety Act, 29 U.S.C. § 657(c); Employee
Polygraph Protection Act, 29 U.S.C. § 2003; Americans with
Disabilities Act, 42 U.S.C. § 12115; Family and Medical Leave
Act, 29 U.S.C. § 2619(a); Uniformed Service Employment &
Reemployment Rights Act, 38 U.S.C. § 4334(a).
5

The Board has, on a case-by-case basis, required
individual employers found to have committed ULPs to post
remedial Board-supplied notices informing employees of their
rights under the Act.
See, e.g., Smithfield Packing Co., 344
N.L.R.B. 1, 15-16 (2004), aff’d, United Food and Commercial
Workers Union Local 204 v. NLRB, 447 F.3d 821, 828 (D.C. Cir
2006).

12

Appeal: 12-1757

Doc: 54

Notification
Relations

Filed: 07/29/2013

of

“dispute[d]

Act,
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76
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proposed rule.”

Fed.

board’s
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Rights
Reg.

Under

at

statutory

the

National

54,007.

Many

authority

to

Labor

comments
enact

the

Id. at 54,008. 6
B.

On September 19, 2011, before the rule went into effect,
the Chamber filed a complaint in the District Court for the
District of South Carolina for injunctive relief against the
NLRB, its Members, and its General Counsel.

The parties filed

cross motions for summary judgment on November 9, 2011, and the
district court granted summary judgment to the Chamber on April
13, 2012.

This appeal followed.

Concurrently,

the

National

Association

of

Manufacturers

filed a suit against the NLRB in the District Court for the
District of Columbia.

See Nat’l Ass’n of Mfrs. v. NLRB, 846 F.

6

Additionally, Member Brian Hayes dissented from the
Board’s Notice of Proposed Rulemaking, arguing that “[t]he Board
lacks the statutory authority to promulgate or enforce” the
rule.
Proposed Rules Governing Notification of Employee Rights
Under the National Labor Relations Act, 75 Fed. Reg. at 80,415.
Specifically, Member Hayes determined that Section 6 was not
sufficient authority for imposing such a requirement: “[t]o the
contrary, Section 10 of the Act indicates to me that the Board
clearly lacks the authority to order affirmative notice-posting
action in the absence of an unfair labor practice charge filed
by an outside party.”
Id.
Member Hayes ultimately dissented
from the promulgation of the final rule as well.
Notification
of Employee Rights Under the National Labor Relations Act, 76
Fed. Reg. at 54,037-42.
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to the NLRB.
to

the

D.C.
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That court granted summary judgment

The National Association of Manufacturers appealed
Circuit,

which

reversed

the

district

court’s

decision, holding that the notice-posting rule violates Section
8(c) of the NLRA, which prohibits the NLRB from finding employer
speech that is not coercive to be a ULP or evidence of a ULP.
Nat’l Ass’n of Mfrs. v. NLRB, --- F.3d ----, 2013 WL 1876234
(D.C. Cir. May 7, 2013). 7

Judge Henderson, joined by Judge

Brown, wrote a concurrence, opining that the Board also lacked
authority under Section 6 to issue the rule.

Id. (Henderson,

J., concurring).

II.
A.
Preliminary to our consideration of the challenged rule are
threshold inquiries as to the appropriate mode of analysis.

We

first address the Board’s proposition that the notice-posting
rule should be analyzed under the deferential standard set forth
in Mourning v. Family Publications Service, Inc., 411 U.S. 356

7

Although the Chamber made a similar argument below, the
parties did not address this issue in their briefs or during
oral argument before this court. Because we determine that the
Board had no authority to issue the rule, we do not reach the
question of whether it was also precluded from doing so by
Section 8(c).
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Next, we choose between two competing lenses through

which to analyze the issue of the Board’s authority, determining
if,

as

the

Board

contends,

the

relevant

question

is

whether

Congress intended to withhold authority to issue the challenged
rule from the Board, or if, as the Chamber argues, the relevant
question is whether Congress intended to grant that authority.
1.
We start with the Board’s argument that the challenged rule
is properly analyzed under Mourning.

Mourning instructs that

rules issued pursuant to broad rulemaking grants such as Section
6

are

to

be

purposes

of

upheld
the

if

they

enabling

are

“reasonably

legislation.”

related

411

U.S.

(citations and internal quotation marks omitted).

to

the

at

369

The Board

reasons that Mourning provides the appropriate framework because
while

the

Chevron,

familiar

U.S.A.,

two-step

Inc.

v.

mode

Natural

of

analysis

Resources

laid

Defense

out

by

Council,

Inc., 467 U.S. 837 (1984), applies to an agency’s construction
of a statute, “Mourning’s aim is to analyze substantive rules
that carry out an agency’s enabling act, but do not necessarily
interpret specific statutory language.”
We
Chevron

find

this

case,

distinction

requires

that

a

Appellant’s Br. at 5.

untenable.
court

“defer

Mourning,
to

the

a

pre-

informed

experience and judgment of the agency to whom Congress delegated
appropriate

authority.”

411

U.S.
15

at

372

(emphasis

added).
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Thus, Mourning applies only after a court has determined that
Congress

has

indeed

delegated

interpretative

powers

to

that

agency.

See AFL-CIO v. Chao, 409 F.3d 377, 384 (D.C. Cir.

2005); see also City of Arlington v. FCC, --- S. Ct. ----, 2013
WL 2149789, at *8-9 (May 20, 2013) (holding that the Chevron
framework

applies

to

an

agency’s

statutory

interpretation

concerning the scope of its own authority).
2.
Notwithstanding the facial inapplicability of Mourning, the
Board contends that it should be considered to have the power to
promulgate

the

rule

unless

Congress

expressly

withheld

that

authority.
The Chamber, on the other hand, contends that we should
invalidate the notice-posting rule unless we find that Congress
intended to delegate to the Board the power to issue it.
Chamber’s view finds support in our precedent.

The

Specifically, in

determining the appropriate framework under which to analyze the
Food and Drug Administration’s (“FDA’s”) power to promulgate a
challenged

regulation,

we

deemed

the

question

of

whether

Congress intended to grant authority the appropriate one.

See

Brown & Williamson Tobacco Corp. v. FDA, 153 F.3d 155, 161 (4th
Cir. 1998) (“The district court framed the issue as ‘whether
Congress has evidenced its clear intent to withhold from FDA
jurisdiction

to

regulate

tobacco
16

products
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customarily
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of

opinion

that

the

issue

is

correctly framed as whether Congress intended to delegate such
jurisdiction to the FDA.”), aff’d, 529 U.S. 120 (2000).
courts have followed the same approach.

Other

See, e.g., Am. Bar

Ass’n v. FTC, 430 F.3d 457, 468 (D.C. Cir. 2005) (“Plainly, if
we were ‘to presume a delegation of power’ from the absence of
‘an

express

withholding

of

such

power,

agencies

would

enjoy

virtually limitless hegemony . . . .’” (quoting Ry. Labor Execs.
Ass’n

v.

Nat’l

Mediation

Bd.,

29

F.3d

655,

671

(D.C.

Cir.

1994))); Sierra Club v. EPA, 311 F.3d 853, 861 (7th Cir. 2002)
(“Courts ‘will not presume a delegation of power based solely on
the

fact

that

there

is

not

an

express

withholding

of

such

power.’” (quoting Am. Petroleum Inst. v. EPA, 52 F.3d, 1113,
1120 (D.C. Cir. 1995))).
In support of its contention to the contrary, the Board
cites American Hospital Association v. NLRB (“AHA”), 499 U.S.
606 (1991).
a

rule

In AHA, the Supreme Court addressed a challenge to

defining

hospitals.

collective

bargaining

units

for

acute

care

The plaintiffs there argued that because Section

9(b) of the NLRA requires the Board to make bargaining unit
determinations

“in

each

case,”

the

Board

could

not

use

its

general rulemaking power under Section 6 to define bargaining
units.
authorizes

The
the

Court

determined

Board

to

decide

that
whether
17

because
a

Section

designated

9(a)

unit

is
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appropriate for the purposes of collective bargaining, it could
promulgate
units

in

a

rule

acute

composition

proactively

care

of

such

defining

hospitals,
units

rather

through

collective
than

bargaining

determining

case-by-case

the

adjudication.

The Court noted that “[a]s a matter of statutory drafting, if
Congress had intended to curtail in a particular area the broad
rulemaking authority granted in § 6, we would have expected it
to do so in language expressly describing an exception from that
section

or

at

least

referring

specifically

to

the

section.”

AHA, 499 U.S. at 613.
The language in AHA that provides the basis for the Board’s
argument, arising as it does in the context of a bargaining unit
determination

as

to

which

the

Board

has

been

legislatively

granted authority, is inapplicable to the challenged rule.
issue

in

general

AHA

was

whether

Section

authority--granted

by

9(b)

Section

necessary to carry out Section 9.

limited
6--to

the

At

Board’s

enact

rules

Here, on the other hand,

there is simply no authority to be limited: as we emphasize
again, there is no general grant of power to the NLRB outside
the

roles

of

addressing

representation elections.
Act’s

provisions

contain

ULP

charges

and

conducting

Indeed, the fact that none of the
language

specifically

limiting

the

Board’s authority to enact a notice-posting requirement reflects

18
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the absence of statutory authority for actions outside those
defined responsibilities as a threshold matter.
Moreover, in AHA, the Supreme Court was careful to limit
its determination that authority existed for the promulgation of
“the rule at issue in this case unless limited by some other
provision in the Act.”

499 U.S. at 610 (emphasis added).

narrow

be

statement

must

read

in

its

context;

it

This

does

not

support the proposition that the NLRB may enact any rule it
wishes

unless

some

provision

of

the

Act

expressly

withholds

authority for it to do so, when no general authority has been
given by Congress in the first instance.

Thus, in our analysis

here, we focus on the question of whether Congress intended to
grant the NLRB the authority to issue the challenged rule--and
not whether Congress intended to withhold that power.
B.
Having

determined

the

appropriate

the notice-posting rule under Chevron.

framework,

we

consider

We ask “whether Congress

has directly spoken to the precise question at issue.

If the

intent of Congress is clear, that is the end of the matter; for
the

court,

as

well

as

the

agency,

must

give

unambiguously expressed intent of Congress.”
43.

effect

to

the

467 U.S. at 842-

Only “if the statute is silent or ambiguous with respect to

the specific issue” are we to proceed to Chevron’s second step,

19
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asking “whether the agency’s answer is based on a permissible
construction of the statute.”

Id. at 843.

Under Chevron’s first step, we must use the “traditional
tools

of

intent.

statutory

construction”

467 U.S. at 842 n.9.

to

ascertain

congressional

We thus look to the text of the

statute, along with “the overall statutory scheme, legislative
history, the history of evolving congressional regulation in the
area, and . . . other relevant statutes.”

Brown & Williamson,

153 F.3d at 162 (citations and quotation marks omitted).

We are

only to employ the deference of step two when the “devices of
judicial

construction

have

been

tried

and

clear sense of congressional intent.”

found

to

yield

no

Gen. Dynamics Land Sys.,

Inc. v. Cline, 540 U.S. 581, 600 (2004).

Because we do not

presume a delegation of power simply from the absence of an
express

withholding

of

power,

we

do

not

find

that

Chevron’s

second step is implicated “any time a statute does not expressly
negate the existence of a claimed administrative power.”
Bar

Ass’n,

430

F.3d

at

468

(citation

and

internal

Am.

quotation

marks omitted).
1.
In assessing the validity of the notice-posting rule, we
begin by examining the plain language of the NLRA.

See CSX

Transp., Inc. v. Ala. Dep’t of Revenue, 131 S. Ct. 1101, 1107
(2011).

Thus, we look to the text of Section 6 of the Act,
20
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authority

to

issue

rules

“necessary to carry out” the provisions of the Act.

that

are

29 U.S.C. §

156.
We, like the Chamber, read the language in Section 6 as
requiring that some section of the Act provide the explicit or
implicit

authority

to

issue

a

rule.

Because

the

Board

is

nowhere charged with informing employees of their rights under
the NLRA, we find no indication in the plain language of the Act
that

Congress

intended

to

grant

the

Board

the

authority

to

promulgate such a requirement.
The Board contests this reading of the statute, arguing
that the word “necessary” is inherently ambiguous, bringing us
directly to Chevron’s step two.

In support of this argument,

the Board relies, in part, on language from Mourning explaining
that

“[w]here

simply

that

the
the

empowering
agency

may

provision
‘make

.

of
.

a
.

statute
such

states

rules

and

regulations as may be necessary to carry out the provisions of
this

Act,’”

we

are

to

sustain

the

validity

of

a

regulation

promulgated thereunder “so long as it is ‘reasonably related to
the purposes of the enabling legislation.’”

411 U.S. at 369

(citations

explained,

omitted).

However,

as

we

have

this

guidance is relevant only once we have determined that a statute
is ambiguous.

That is, we are only to defer to an agency’s

interpretation of what is “necessary” once we have progressed to
21
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the

informed

Congress
cannot

be

Mourning’s exhortation that we “defer to

experience

delegated
read

as
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and

judgment

appropriate
requiring

of

the

authority,”
us

to

defer

agency

id.
to

at
the

to

whom

372,

thus

agency’s

interpretation as we conduct our initial analysis of the Act.
Moreover, even if the term “necessary,” standing on its
own, may be deemed ambiguous, we need not automatically defer to
the Board’s interpretation.

“‘Mere ambiguity in a statute is

not evidence of congressional delegation of authority.’”
Bar Ass’n, 430 F.3d at 469 (quoting
1075, 1082 (D.C. Cir. 2001)).

Am.

Michigan v. EPA, 268 F.3d

Rather, “[t]he ambiguity must be

such as to make it appear that Congress either explicitly or
implicitly delegated authority to cure that ambiguity.”

Id.

“Even when Congress has stated that the agency may do what is
‘necessary,’ whatever ambiguity may exist cannot render nugatory
restrictions that Congress has imposed.”
384 (citation omitted).

AFL-CIO, 409 F.3d at

Thus, as the district court correctly

observed, “[t]he Board may not disregard restrictions Congress
has imposed on its authority in other sections of the governing
statute

by

relying

on

substantive provisions.”

Section

6

in

isolation

to

these

Chamber of Commerce v. NLRB, 856 F.
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Supp. 2d 778, 790 (D.S.C. 2012). 8

As we discuss in greater

detail below, the substantive provisions of the Act make clear
that the Board is a reactive entity, and thus do not imply that
Congress

intended

challenged

here

to

allow

through

the

proactive

rulemaking

of

the

sort

general

rulemaking

provision

of

Section 6. 9
2.
Continuing with our analysis of the rule under Chevron’s
first step, we next consider the structure of the NLRA.

“In

8

The Ninth Circuit drew the same conclusion in striking
down an NLRB regulation prohibiting Board employees from
producing files in response to subpoenas, reasoning that
although Section 6 authorizes the Board to “adopt rules and
regulations to carry out its functions in a manner consistent
with the fulfillment of the purposes of the Act,” the statute
“does
not
authorize
the
Board
to
promulgate
rules
and
regulations which have the effect of enlarging its authority
beyond the scope intended by Congress.”
Gen. Eng’g, Inc. v.
NLRB, 341 F.2d 367, 374 (9th Cir. 1965).
9

The Board points out that in AHA the Supreme Court
approved the Board’s promulgation of a rule defining certain
bargaining units proactively--rather than in response to the
filing of a representation petition--as an acceptable use of the
power delegated to the Board under Section 6.
However, the
determination of bargaining units is one of the roles Congress
expressly intended the Board to play. See 29 U.S.C. § 159. In
contrast, the NLRA--unlike many other labor statutes--is silent
as to any role for its administering agency in enacting noticeposting requirements or any affirmative duty for employers to
post notices.
Moreover, as the district court noted, the
bargaining units rule at issue in AHA “defined how the Board
would handle issues after the Board’s adjudicative authority was
triggered.” Chamber of Commerce, 856 F. Supp. 2d at 791. Here,
the Board attempts something distinct and novel: the proactive
imposition of a duty upon employers that does not flow from any
of the provisions of the Act.
23
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has

specifically

addressed

the

question at issue, a reviewing court should not confine itself
to examining a particular statutory provision in isolation.
meaning--or
become

ambiguity--of

evident

when

certain

placed

in

words

or

context.”

phrases
FDA

v.

Williamson Tobacco Corp., 529 U.S. 133, 132 (2000).

may

The
only

Brown

&

Thus, in

addition to the language of Section 6 itself, we must look to
“the specific context in which that language is used, and the
broader context of the statute as a whole.”

McLean v. United

States, 566 F.3d 391, 396 (4th Cir. 2009) (quoting
Shell Oil Co., 519 U.S. 337, 341 (1997)).

Robinson v.

An examination of the

rest of the Act reveals no provision that a notice-posting rule
is “necessary” to carry out.
The

Board

points

to

a

number

of

sections

in

the

Act,

arguing that the rule is necessary to carry them out.

The

Chamber responds that no provision in the Act requires employers
who have not committed labor violations to be subject to a duty
to post employee notices.
reactive

roles:

We agree.

conducting

resolving ULP charges.

The NLRB serves expressly

representation

elections

and

As an examination of the Act as a whole

makes evident, none of its sections imply that Congress intended
to grant the Board authority to issue the notice-posting rule
sua sponte.
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which

NLRA,

lays

does

not

out

the

provide

purpose

and

Board

with

the

The Board argues that because Section 1 sets

Act’s

policy

in

broad

terms,

it

is

“specifically

designed to permit the Board to spell out [its] applications.”
Appellant’s Br. at 39.

However, any argument that the statute’s

statement of purpose can provide the agency with the authority
to promulgate any regulation in furtherance of that purpose is
unavailing.

The

NLRB

is

“‘bound,

not

only

by

the

ultimate

purposes Congress has selected, but by the means it has deemed
appropriate,

and

prescribed,

for

the

pursuit

of

those

purposes.’”

Colo. River Indian Tribes v. Nat’l Indian Gaming

Comm’n,

F.3d

466

134,

139

(D.C.

Cir.

2006)

(quoting

MCI

Telecomms. Corp. v. AT&T, 512 U.S. 218, 231 n.4 (1994)).
Similarly, Section 7, which lists rights protected under
the Act, does not provide the Board with specific authority to
act.

Indeed,

argument.

language

The

Board

in

the

contends

Board’s
that

own

the

brief

belies

challenged

rule

its
is

necessary to “carry out the core rights set forth by Section 7.”
Appellant’s

Br.

at

11

(internal

quotation

marks

omitted).

However, while these rights exist thanks to the NLRA and are to
be protected in the manner set forth by the NLRA’s provisions,
significantly,
“carried out.”

rights

are

not

functions

or

provisions

to

be

See Nat’l Ass’n of Mfrs., 2013 WL 1876234, at
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*15 (Henderson, J., concurring) (“Neither [Section 1 nor Section
7] contains any particularized ‘provision’ that the Board can
‘carry out’ by regulation or otherwise.”).
Nor
provide

does
the

notices.
extends

Section

Board

8,

with

which

the

defines

power

to

ULPs

under

require

the

the

Act,

posting

of

The Board notes that its authority under Section 6
to

defining

what

constitutes

a

ULP

under

Section

8(a)(1), and argues that Section 8 thus gives it authority to
promulgate the notice-posting rule, which makes it a ULP to fail
to post the employee notice.

Specifically, from its power to

interpret what constitutes “interfere[nce] with, restrain[t], or
coerc[ion of] employees in the exercise of the rights guaranteed
in [Section 7],” 29 U.S.C. § 158(a)(1), the Board attempts to
extract the authority to create a new ULP based on the failure
to

post

notices

rights.

While

responsibility

to

educating
we

employees

recognize

“adapt

the

about

that

Act

to

the

their
Board

Section

changing

has

patterns

7
the
of

industrial life,” NLRB v. J. Weingarten, Inc., 420 U.S. 251, 266
(1975), and that Congress did not “undertake the impossible task
of specifying in precise and unmistakable language each incident
which

would

constitute

an

unfair

labor

practice,”

Republic

Aviation Corp. v. NLRB, 324 U.S. 793, 798 (1945), we cannot
accept an interpretation of the Act that would allow the NLRB to
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into

authority

to

enact

the

unprecedented rule at issue here.
Finally, and of most significance, the notice-posting rule
is not “necessary to carry out” Sections 9 and 10, which set
forth the Board’s responsibilities for conducting representation
elections and adjudicating ULP charges.

As we have discussed,

Sections 9 and 10 lay out reactive roles for the Board; the
processes they provide for are not set in motion until a party
files a representation petition or a ULP charge.

The Board

contends that the Act presupposes knowledge of NLRA rights and
their enforcement mechanisms, and that “employee knowledge of
NLRA rights and how to enforce them within statutory timeframes
is

crucial

to

effectuate

Congress’s

national

labor

policy

through the processes established by Sections 8, 9, and 10.”
Appellant’s

Br.

at

12.

Essentially,

the

Board

argues

that

because the enforcement functions provided for by Sections 9 and
10

are

reactive,

it

was

necessary

to

proactively

create

the

challenged rule in order for employees to undertake their role
in instigating those processes.

With this reasoning, the Board

attempts to derive from provisions governing the functions and
operation of the agency the authority to do something entirely
distinct from those functions, with the rationale that doing so
would

make

them

more

effective.

However,

regardless

of

how

laudable the NLRB’s goal of educating workers may be, “there is
27
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nothing in the text of the NLRA to suggest the burden of filling
the ‘knowledge gap’ should fall on the employer’s shoulders.”
Nat’l Ass’n of Mfrs., 2013 WL 1876234, at *16 (Henderson, J.,
concurring).

Put simply, we cannot accept the Board’s circular

argument; the Board may not justify an expansion of its role to
include proactive regulation of employers’ conduct by noting its
reactive role under the Act. 10

10

The Board also cites Section 11 of the Act in support of
its argument that had Congress intended to limit the Board’s
authority to promulgate the notice-posting regulation, it would
have expressed that limitation somewhere in the statute.
The
Board
contrasts
Section
6,
which
contains
no
words
of
limitation, with Section 11, which details the Board’s subpoena
power but explicitly limits that authority to “hearings and
investigations . . . necessary and proper for the exercise of
the powers vested in [the Board] by sections [9] and [10].” 29
U.S.C. § 161. This language in Section 11 demonstrates, argues
the Board, that “when Congress wants to limit the Board’s power
by reference to Sections 9 and 10, it does so explicitly.”
Appellant’s Br. at 30.
We find this comparison unavailing
because it is based on the incorrect premise that the Board
should be considered to have the power to issue the challenged
rule
unless
Congress
expressly
withheld
that
authority.
Moreover, we note that in Section 11, the NLRA creates a
specific power, to which it attached specific limits.
The
authority delegated under Section 6 is unquestionably broader,
but as we have explained, the fact that Congress did not attach
explicit limits to it does not make it limitless. Furthermore,
detailing limits similar to those in Section 11 could have
constrained the Board in ways not intended by Congress.
See
Appellees’ Br. at 20 n.4 (“[I]t would not have made sense for
Congress to limit the Board’s rulemaking authority only to
Section 9 and 10 of the Act because that would have prevented
the Board, for example, from promulgating rules defining any
ambiguous provisions in Section 8.”).
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Contrary to the Board’s assertions, our analysis of the
Act’s structure comports with the Supreme Court’s holding in
AHA.

At

issue

in

AHA

was

whether

the

Board

could

define

employee bargaining units proactively and universally, outside
the context of case-by-case adjudication.

In that case, even

the challengers of the rule conceded that the Board could make
such a determination through adjudication.
612.

AHA, 499 U.S. at

Here, in contrast, the question is not whether the notice-

posting requirement could be established through rulemaking as
opposed to adjudication, but whether the Board has the authority
to require universal, preemptive notice-posting at all. 11

The

Board’s contention that AHA established that the NLRB has the
authority to undertake proactive measures such as the challenged
regulation thus reads the Court’s opinion too broadly. 12
11

We do not take issue with the Board’s practice of
requiring individual employers to post notices on a case-by-case
basis in response to ULP adjudications. See supra note 5.
12

The Board cites a number of cases in which it has
articulated rules of general applicability through adjudication
in arguing that it could have developed the challenged rule
through case-by-case adjudication.
See, e.g., St. Francis Med.
Ctr., 347 N.L.R.B. 368, 369 (2006); Tech. Serv. Solutions, 324
N.L.R.B. 298, 301 (1997); Champagne Color, Inc., 234 N.L.R.B.
82, 82 (1978).
However, those cases were all adjudications
resulting from ULPs and based on rights explicitly granted by
the NLRA. Here, the Board seeks to create a duty and a ULP from
whole cloth, based not on the rights enumerated in the NLRA,
which it does not specifically assert employers are infringing,
but on employees’ need--nowhere mentioned in the NLRA--to be
made aware of their rights under the Act.
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3.
We

also

particularly

find

the

vis-a-vis

history

of

the

congressional

NLRA

instructive,

treatment

of

sister

agencies with statutory authorization to require the posting of
notices.

We

find

that

the

Act’s

history

provides

no

countervailing evidence of an intent to bestow the Board with
the power to enact the challenged regulation.
Reports on early versions of the NLRA indicate that the
Board was designed to serve a reactive role, with its “quasijudicial
labor

power”

being

practices

representatives

and
is

“restricted
to

to

cases

doubtful.”

[the

in
S.

enumerated]

which

Rep.

reprinted in 1 NLRA Leg. Hist. at 1100.

the

No.

unfair

choice

73-1184

of

(1934),

There is no indication

in the Act’s legislative history of an intent to allow the Board
to

impose

duties

upon

employers

proactively;

indeed,

if

anything, it appears to have been the intent of Congress that
the Board not be empowered to play such a role.
No.

74-969

(1935),

reprinted

in

2

NLRA

Leg.

Cf. H.R. Rep.
Hist.

at

2932

(noting that Section 11 does not grant the Board the powers of a
“roving commission”).
Of

particular

significance,

Congress

considered

and

rejected a different notice provision in the NLRA that would
have required any employer that was a party to a contract that
conflicted

with

the

NLRA

to

notify
30

its
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of
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violation and indicate that the contract would be abrogated.

S.

2926, 73rd Cong. § 304(b) (as introduced in Senate on Feb. 28,
1934), reprinted in 1 NLRA Leg. Hist. at 14; H.R. 8434 73rd
Cong. § 304(b) (as introduced in House Mar. 1, 1934), reprinted
in 1 NLRA Leg. Hist. at 1140. 13

In the spring of 1934, as the

bill was being considered, the Senate Committee on Education and
Labor expressed “unanimous” agreement for removing the section
containing that notice provision, 1 NLRA Leg. Hist. at 394-95,
and

on

May

26,

1934,

a

substitute

bill--with

the

notice

provision removed--was reported favorably to the Senate.

S.

2926, 73rd Cong. § 304(b) (as introduced in Senate on May 26,
1934), reprinted in 1 NLRA Leg. Hist. 1070-98.

Although this

notice provision would have spoken to a different issue than the
one at hand, the fact that Congress considered the possibility
of

a

notice

requirement

indicates

13

at

the

very

least

that

Along with the proposed requirement that employers notify
employees of contracts that violated the NLRA, the initial
versions of the Act made it a ULP to fail to provide that
notice. S. 2926, 73rd Cong. § 5(5) (as introduced in Senate on
Feb. 28, 1934), reprinted in 1 NLRA Leg. Hist., at 3; H.R. 8434
73rd Cong. § 5(5) (as introduced in House Mar. 1, 1934),
reprinted in 1 NLRA Leg. Hist. at 1130. The fact that the early
versions of the Act contained a specific, notice-related ULP
further weakens the Board’s attempt, addressed above, to
bootstrap authority for the challenged rule from its authority
to define what constitutes a ULP under Section 8(a)(1).
Had
Congress intended to require the posting of notices, or make the
failure to do so be punishable as a ULP, it could have made that
intent clear in its legislation.
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Congress was aware of the option of authorizing such action and
chose not to.
Moreover,

at

the

same

time

as

it

excluded

a

notice

provision from the NLRA, Congress amended another labor statute,
the RLA, to include two notice provisions.

Pub. L. No. 73-442,

48 Stat. 1185 (1934) (codified as amended at 45 U.S.C. § 151 et
seq.).

First, Congress amended the RLA to require employers

subject to that Act to notify employees that, if any contract
requiring employees to join a union or not join a union had been
enforced, such contract was no longer binding.

S. 3266, 73d

Cong. § 2, Fifth (as introduced Mar. 28, 1934), reprinted in 1
The Railway Labor Act of 1926: A Legislative History at 742
(Michael H. Campbell & Edward C. Brewer III eds. 1988) (“RLA
Leg. Hist.”); H.R. 9861, 73d Cong. § 2, Fifth (as introduced
Jun. 4, 1934), reprinted in 1 RLA Leg. Hist. at 894.
provision

was

very

similar

to

the

abrogation

and

This
notice

provision included in the original NLRA House and Senate bills.
A

second

provision

included

in

the

amended

RLA

required

employers to inform their employees by printed notice of the
dispute-resolution provisions of the RLA.

S. 3266, 73d Cong. §

2, Eighth (as introduced Mar. 28, 1934), reprinted in 1 RLA Leg.
Hist. at 743-44; H.R. 9861, 73d Cong. § 2, Eighth (as introduced
Jun. 4, 1934), reprinted in 1 RLA Leg. Hist. at 895-96.
notice

requirements--which

were

signed
32

into

law

on

These

June

21,
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1934--support the proposition that when Congress intends for the
posting of notices to be required, it provides as much in its
legislation.
4.
Finally,

we

consider

“‘the

history

congressional regulation in the area.’”

of

evolving

Brown & Williamson, 153

F.3d at 162 (quoting Dunn v. Commodity Futures Trading Comm’n,
519

U.S.

465,

475

(1997)).

A

comparison

of

the

NLRA

to

subsequent labor legislation provides additional evidence that
Congress did not intend to grant the Board the authority to
issue a notice-posting requirement.
In addition to the notice-posting requirement in the RLA,
Congress has included notice-posting requirements in a number of
other federal labor laws.

Several labor statutes passed during

the span of years between 1935 and 1974, during which the NLRA
was amended three times, provide for the posting of notices.
See Title VII of the Civil Rights Act of 1964, 42 U.S.C. §
2000e-10(a); Age Discrimination in Employment Act, 29 U.S.C. §
627;

Occupational

Safety

&

Health

Act,

29

U.S.C.

§

657(c).

Since that time, a number of other labor statutes have been
passed that have required the posting of notices.
Polygraph

Protection

Act,

29

U.S.C.

§

2003;

See Employee

Americans

with

Disabilities Act, 42 U.S.C. § 12115; Family and Medical Leave
Act, 29 U.S.C. § 2619(a).

Even more tellingly, on at least one
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occasion, Congress has amended a labor law to impose a noticeposting requirement.
2004,

Pub.

L.

No.

See Veterans’ Benefits Improvement Act of
108-454,

§

203,

118

Stat.

3606

(2004)

(codified as amended at 38 U.S.C. § 4334).
The contrast between the roles the NLRA sets forth for the
NLRB and those that other federal labor statutes prescribe for
those of its sister agencies with notice-posting authority is of
particular significance.

As we have discussed, the Board’s core

functions are reactive ones.
have

promulgated

mandates.

For

In contrast, other agencies that

notice-posting
instance,

requirements

the

EEOC,

which

have
is

proactive

granted

the

authority to require the posting of notices, 29 U.S.C. § 627; 42
U.S.C.

§

2000e-10(a);

proactively
regardless

file
of

42

U.S.C.

charges

whether

2000e-5(b), 2000e-8(a).

a

§

and

party

12115,

has

undertake

files

a

charge,

the

power

to

investigations,
42

U.S.C.

§§

The same is true of the Occupational

Safety & Health Administration, see 29 U.S.C. §§ 657, 659, as
well as the Department of Labor (“DOL”) more generally, see,
e.g., 29 U.S.C. §§ 211(a), 216(c), 217, 2005, 2616, 2617. 14

14

The Board compares the challenged rule to a DOL noticeposting requirement, which it enacted under the Fair Labor
Standards Act (“FLSA”), despite that statute’s silence as to
notice-posting.
The Board points us to no authority analyzing
whether that statute grants the DOL authority to enact a noticeposting requirement, and we do not address that issue here. We
do note that requiring universal employer notice-posting is more
(Continued)
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exclusion

of

a

notice-posting

requirement from the NLRA, concomitant with its granting of such
authority

to

deliberate.

other

agencies,

can

fairly

be

considered

See Brown & Williamson, 529 U.S. at 133 (2000)

(“[T]he meaning of one statute may be affected by other Acts,
particularly

where

Congress

has

spoken

specifically to the topic at hand.”).

subsequently

and

more

Had Congress intended to

grant the NLRB the power to require the posting of employee
rights notices, it could have amended the NLRA to do so.

congruous with the DOL’s proactive roles in enforcing the FLSA
than it is with the NLRB’s reactive roles. Unlike the NLRB, the
DOL has the ability under the FLSA to proactively conduct
investigations and file enforcement actions.
29 U.S.C. §§
211(a), 216(c), 217; see DOL, Enforcement Under the Fair Labor
Standards
Act,
http://www.dol.gov/elaws/esa/flsa/screen74.asp
(last visited May 31, 2013).
Furthermore, in enacting its
notice-posting rule, the DOL was acting pursuant to an enabling
statute distinct in relevant respects from the NLRA.
In
particular, the FLSA included a recordkeeping requirement, 29
U.S.C. § 211(c), and the DOL promulgated its notice-posting
regulation under its authority to enforce that provision, see 29
C.F.R. § 516.4.

35

Appeal: 12-1757

Doc: 54

Filed: 07/29/2013

Pg: 57 of 57

III.
For the foregoing reasons, 15 the judgment of the district
court is
AFFIRMED.

15

Having determined under Chevron’s first step that the
NLRA unambiguously does not grant authority to the NLRB to
promulgate the challenged rule, our analysis ends, and we do not
proceed to Chevron’s second step.
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