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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
PURSUANT TO CIRCUIT RULE 28(a)(1)

Pursuant to Circuit Rule 28(a)(1), the National Labor Relations Board, et al.
(“the Board or NLRB”) hereby submits this Certificate as to Parties, Rulings, and
Related Cases. Except for 31 Members of the U.S. House of Representatives who
filed an appellate amicus brief on behalf of Plaintiff Employers (“House Amici”),
and Professor Charles J. Morris, American Federation of Labor and Congress of
Industrial Organizations, Change to Win, National Employment Law Project,
Restaurant Opportunities Center and Food Chain Workers Alliance, who jointly
filed an appellate amicus brief on behalf of the Board, all parties, intervenors, and
amici appearing before the district court and in this court are listed in the Opening
Brief for Plaintiff Employers.
B. Ruling Under Review

References to the rulings at issue appear in the Opening Brief for Plaintiff
Employers.
C. Related Cases

Except for the following, references to related cases appear in the Opening
Brief for Plaintiff Employers. The Board has now appealed the decision of the

District Court for the District of South Carolina to the Fourth Circuit, NLRB v.
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Chamber of Commerce, No. 12-1757, and its opening brief is currently due August

31, 2012.

/s/ Abby Propis Simms

ABBY PROPIS SIMMS

Deputy Assistant General Counsel
for Special Litigation

National Labor Relations Board

1099 14th Street, N.W.

Washington, D.C. 20570

Phone: (202) 273-2934

Fax: (202) 273-1799

E-mail: Abby.Simms@nlrb.gov
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JURISDICTION
The National Association of Manufacturers, et al. (collectively

“Plaintiff Employers”) pleaded district court jurisdiction under 5 U.S.C.

8§ 702, 703, and 706 and 28 U.S.C. § 1331. On March 2, 2012, the district

court granted in part and denied in part Plaintiff Employers’ and the

National Labor Relations Board’s motions for summary judgment. Plaintiff

Employers’ timely appeal, and the NLRB’s timely cross-appeal, were

docketed and consolidated. This Court has appellate jurisdiction under

28 U.S.C. 8 1291.

ISSUES PRESENTED

1. Whether the district court properly found the rule requiring employers
to post a notice of employee rights under the National Labor Relations
Act to be a lawful and reasonable exercise of the Board’s statutory
authority.

2. Whether the district court erred in enjoining the rule’s unfair labor
practice and equitable tolling provisions for failures to post the
required notice.

3. Assuming that either (or both) of the challenged provisions is found
unlawful, whether the district court correctly found the remainder of

the rule severable.
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4. Whether the district court properly found that neither the First
Amendment nor Section 8(c) of the Act shield employers from the
obligation to post an official government notice of legal rights.

STATEMENT OF THE CASE AND FACTS

Plaintiff Employers are challenging a rule entitled Notification of
Employee Rights Under the National Labor Relations Act, 76 Fed. Reg.
54,006 (Aug. 30, 2011) (to be codified at 29 C.F.R. pt. 104) (“the Rule”)
(D.A. 014).* Issued by the National Labor Relations Board (“NLRB” or
“the Board”), the Rule establishes a duty for employers within the Board’s
jurisdiction to post a designated notice informing employees of their rights
under the National Labor Relations Act,” (“NLRA” or “the Act”).

This Rule corrects a long-standing anomaly. Until now, the Board has
been almost alone among agencies and departments administering major
federal labor and employment laws in not requiring covered employers to
routinely post workplace notices informing employees of their statutory
rights and the means by which to remedy violations of those rights. The

prevailing practice reflects a common understanding that such notices are a

! Record references in this final brief are to the joint deferred appendix
(“D.A.”); “Br.” refers to Plaintiff Employers’ opening brief. “House Amici”
refers to the amicus brief filed by 31 Members of the U.S. House of
Representatives.
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minimal necessity to ensure that employees are informed of their workplace
rights.

On March 2, 2012, the district court issued an opinion and order
upholding employers’ duty to post the notice under the Rule but partially
invalidating two of the Rule’s three enforcement mechanisms (D.A. 134).
The district court agreed with the Board that the Act’s Section 6 provides
statutory authority for the Rule and that deference was merited under
Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837 (1984) (“Chevron”) (D.A. 098-109). Moreover, the court rejected
Plaintiff Employers’ argument that the First Amendment or Section 8(c)
exempts employers who disagree with the notice from the posting
requirement (D.A. 125-30). However, the district court found that neither
the Rule’s unfair labor practice remedy (D.A. 114-21) nor the Rule’s
equitable tolling provision (D.A. 121-30) were permissible. Nonetheless,
the district court permitted the Board to employ both remedies on a case-by-
case basis (D.A. 119, 125 n.21). Furthermore, despite enjoining these
provisions, the district court determined that the Rule’s notice-posting
requirement was severable (D.A. 130-33). Finally, the court found that
Plaintiff Employers had failed to challenge the Rule’s third enforcement

mechanism, which provides that the Board may make an evidentiary
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inference of anti-union animus based on an employer’s willful refusal to post
the notice, but that, in any case, the provision was valid (D.A. 133 n.26).2

Both parties have appealed. On April 17, 2012, this Court granted
Plaintiff Employers’ motion for an injunction pending appeal and ordered
expedited briefing. Argument has been set for September 11, 2012.

STANDARD OF REVIEW

This Court reviews the district court’s summary judgment decisions
de novo. See Sturdza v. United Arab Emirates, 281 F.3d 1287, 1292 (D.C.
Cir. 2002).

SUMMARY OF ARGUMENT

1. Section 6 of the Act allows the Board to issue rules “necessary
to carry out” the Act’s other provisions. The district court correctly held that
the Board reasonably interpreted its “broad rulemaking authority” under
Section 6 to authorize its creation of a duty for employers to post a notice of
employee rights under the NLRA. Particularly in light of evidence in the
administrative record showing declining levels of public awareness of the
Act’s protections and procedures, this Rule is necessary to carry out not only

Section 7, which sets forth the core rights of employees under the NLRA,

2 Subsequently, the District of South Carolina found in a parallel case that
the Board lacked statutory authority to issue the Rule. Chamber of
Commerce v. NLRB, No. 2:11-cv-02516-DCN, 2012 WL 1245677, at *15
(D.S.C. Apr. 13, 2012).
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and Section 1, which sets forth the Act’s policies, but also Sections 8-10,
which empower the Board to protect those rights through cases brought
before it by outside parties. Indeed, the Board’s interpretation is so
reasonable that, as the district court noted, Plaintiff Employers “did not even
proffer an argument why the Court should find it to be unreasonable” (D.A.
109).

Plaintiff Employers’ and House Amici’s attempts to limit Section 6 to
rules that merely carry out the Board’s adjudicatory powers are unavailing.
These arguments find no support in the plain text of Section 6, as the district
court found, and they run contrary to the Supreme Court’s instruction in
American Hospital Association v. NLRB, that the Board’s rulemaking power
Is not limited by other provisions of the Act unless those other provisions so
state. Moreover, Plaintiff Employers’ argument that the existence of
specific notice-posting requirements in other statutes implicitly prohibits the
Board from promulgating the Rule is contrary to authoritative precedent
disapproving drawing just such an inference from legislative silence.

2. The district court erred in enjoining Section 104.210 of the
Rule, which determined that failure to post the required notice could be
found to be an unfair labor practice under Section 8(a)(1). Courts

interpreting Section 8(a)(1) have long rejected the district court's distinction
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between “doing something” and “failure” to do something as dispositive.
Additionally, the district court was wrong to suggest that Section 8(a)(1)
requires particularized proof of specific intent or effect of unlawful conduct.

The district court also erred in enjoining the Rule’s Section
104.214(a), authorizing equitable tolling of the statute of limitations. This
provision merely codifies the “prevailing judicial view” that failure to post
notice is a strong factor supporting tolling. It was not intended to alter the
burden of proof or necessity for case-by-case balancing, and the district
court erred in concluding otherwise. The court further erred in finding no
Chevron gap for the Board to fill with respect to equitable tolling and in
finding that the Board could not rely on judicial decisions involving statutes
expressly mandating notice posting.

3. Even if this Court affirms the district court’s conclusions
regarding the challenged enforcement mechanisms, it should also affirm the
lower court’s determination that the Rule is severable. During the
rulemaking, the Board consistently expressed its view that the Rule would
be “workable” even if only one enforcement mechanism stood. And
because, as the lower court found, Plaintiff Employers never properly
challenged the Rule’s third enforcement mechanism, which the district court

further found to be lawful, the Rule’s workability in the event of severance
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is clear. Severance would also be appropriate here because none of the three
enforcement provisions depends on the others.

4, The district court correctly rejected Plaintiff Employers’ First
Amendment challenge to the Rule. The obligation for businesses to post a
notice of legal rights that is created, produced, and distributed by the
government does not implicate any compelled speech concerns. Moreover,
the district court properly rejected Plaintiff Employers’ entirely derivative
argument that the Rule was contrary to Section 8(c), which immunizes
noncoercive speech from unfair labor practice liability.

ARGUMENT
l. The Board’s Rule Requiring Employers to Post a Notice of

Employee Rights Is a Lawful and Reasonable Exercise of the

Board’s Statutory Authority.

The district court correctly held that the Board had statutory authority
to require employers to post a notice of employee rights. As demonstrated
below, the Rule is a legitimate exercise of the Board’s substantive
rulemaking authority under Section 6.

Section 6 grants the Board “broad rulemaking authority,” Am. Hosp.
Ass’nv. NLRB, 499 U.S. 606, 613 (1991) (“AHA”), to issue “such rules and

regulations as may be necessary to carry out the provisions of this [Act].”

29 U.S.C. 8 156; cf. AFL-CIO v. Chao, 409 F.3d 377, 384 (D.C. Cir. 2005)
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(contrasting the Secretary of Labor’s “more limited” authority to issue rules
necessary to achieve discrete goals with the broader power granted other
agencies “more generally to act as is ‘necessary to carry out the purposes’ or
‘provisions’ of a statute”). And precedent requires courts to apply a
deferential standard of review whether a rule promulgated under Section 6 is
“necessary.” Thus, as the Supreme Court has instructed, “[w]here the
empowering provision of a statute states simply that the agency may ‘make .
... such rules and regulations as may be necessary to carry out the provisions
of this Act,” we have held that the validity of a regulation promulgated
thereunder will be sustained so long as it is ‘reasonably related to the

purposes of the enabling legislation.”” Mourning v. Family Publ’ns Serv.,
Inc., 411 U.S. 356, 369 (1973) (omission in original; citation, footnote
omitted) (quoting Thorpe v. Hous. Auth. of Durham, 393 U.S. 268, 280-81
(1969)).

This Court has repeatedly applied Mourning and its progeny to uphold
agency rules issued pursuant rulemaking grants similar to Section 6. For
example, in Checkosky v. SEC, 23 F.3d 452 (D.C. Cir. 1994) (per curiam),
this Court upheld the SEC’s authority to promulgate a rule governing

discipline of accountants “appearing or practicing” before the Commission.

Id. at 468 (Randolph, J.). That rule was not expressly authorized by statute.
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Instead, the Commission relied upon its authority, under the Securities
Exchange Act of 1934, to issue rules “as may be necessary or appropriate to
implement the provisions [of the 1934 Act].” Id. (alteration in original).
Although the Court’s opinion remanded the case to the Commission for “a
more adequate explanation of [the rule] and its application to this case,” id.
at 454 (per curiam opinion), each panel judge issued an opinion relying on
Mourning or decisions applying its test to conclude the SEC had statutory
authority to promulgate a disciplinary rule. See id. at 455-56 (Silberman, J.);
id. at 468-72 (Randolph, J.); id. at 493-94 (Reynolds, J., concurring in part
and dissenting in part).

Similarly, in Community for Creative Non-Violence v. Kerrigan,
865 F.2d 382 (D.C. Cir. 1989), this Court relied on Mourning to reject a
challenge to the Capitol Police Board’s statutory authority to issue
regulations “requiring permits for demonstrations on the Capitol Grounds
and setting out rules governing the issuance of those permits.” 1d. at 384.
As in Checkosky and here, the contested regulations were not expressly
authorized by statute. Rather, the Police Board relied on 40 U.S.C. § 212(b)
(1982) (recodified at 2 U.S.C. 1969(a) (2006)), which authorizes it to make
“all necessary regulations” for controlling Capitol Grounds traffic. Id. at

385. Even though the Police Board’s authority under the statute was limited
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to requlating traffic, this Court concluded that the Police Board had
demonstrated, consistent with Mourning and Thorpe, that the permit
regulations were “reasonably related to traffic-related interests.” Id.; see id.
at 386-87.°

Although the Mourning test is deferential, it is not a rubberstamp “to
prescribe whatever the agency sees fit. There are limits, derived from the
substantive provisions of the statute.” Checkosky, 23 F.3d at 469 (Randolph,
J.). Thus, an agency cannot rely on its general rulemaking authority to
contradict what Congress has said elsewhere in the enabling act. See, e.g.,
Colo. River Indian Tribes v. Nat’l Indian Gaming Comm’n, 466 F.3d 134,
139-40 (D.C. Cir. 2006) (finding that agency lacked authority to issue a rule
that was at odds with Congress’s choice to leave such regulation to states
and Indian tribes).

These precedents confirm that, as shown below, the Rule is properly
upheld under Mourning’s “reasonably related” standard, see infra Part |.A.
Moreover, the Rule is also properly upheld, as the district court found, under
Chevron’s two-step test. Chevron step one requires a court to inquire into

whether Congress “has directly spoken to the precise question at issue.” Id.

% See Checkosky, 23 F.3d at 469 n.2 (Randolph, J.), for additional examples
where this Court applied Mourning to analyze agency rules.

10
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at 842. But “if the statute is silent or ambiguous with respect to the specific
issue,” id. at 843, the court determines at step two “whether [the agency’s]
interpretation is ‘permissible’ or ‘reasonable,” giving ‘controlling weight’ to
the agency’s interpretation unless it is ‘arbitrary, capricious, or manifestly
contrary to the statute.”” Mount Royal Joint Venture v. Kempthorne,

477 F.3d 745, 754 (D.C. Cir. 2007) (citations omitted).

Where, as here, an agency has exercised its general rulemaking
authority to issue regulations “necessary to carry out the provisions of this
[Act],” 29 U.S.C. 8§ 156, the Chevron step one question is whether the
challenged rule is “necessary.” And “[g]iven the ambiguity inherent in the
word ‘necessary,’ the question remains whether, under Chevron Step 2, the
[agency’s] interpretation of what is ‘necessary’ . . . is a reasonable
application of [its] authority, and therefore is permissible and entitled to
deference.” AFL-CIO, 409 F.3d at 387; see also Krause v. Titleserve, Inc.,
402 F.3d 119, 126 (2d Cir. 2005) (“Particularly as used in the law, the word
‘necessary’ is ambiguous.”). Thus, the district court correctly concluded at
step one that Congress had not “sp[oken] directly to the Board’s authority to
promulgate this particular sort of rule,” and, at step two, that the “Board
reasonably interpreted section [6] of the Act to authorize the rulemaking

here.” (D.A. 099).

11
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As shown below, this Rule, like the ones upheld in Mourning, Thorpe,
Checkosky, and Community for Creative Non-Violence, is “‘reasonably
related to the purposes of the enabling legislation.”” Mourning, 411 U.S. at
369 (quoting Thorpe, 393 U.S. at 280-281). Moreover, the Board’s notice-
posting regulation does not run afoul of the substantive provisions of the
statute. Therefore, the district court’s judgment upholding the Board’s
statutory authority to require employers to display an official notice of
employee rights merits affirmance under either Mourning or Chevron.

A.  The Rule “is necessary to carry out” several of the Act’s
provisions.

The NLRA reflects Congress’s determination that certain employer
and labor union practices and the inherent “inequality of bargaining power
between employees . . . and employers” substantially burden commerce.

29 U.S.C. § 151. To address these problems, Congress decided to
“encourag[e] the practice and procedure of collective bargaining” and to
“protect[] the exercise of workers of full freedom of association, self-
organization, and designation of representatives of their own choosing.” Id.
To those ends, Section 7—the Act’s “centerpiece,” Office & Prof’l
Employees Int’l Union v. NLRB, 981 F.2d 76, 81 (2d Cir. 1992)—qrants
most private-sector employees the right “to self-organization”; “to form,

join, or assist labor organizations”; “to bargain collectively”; and “to engage

12
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in other concerted activities,” including in the nonunion setting; as well as
the right “to refrain from any or all such activities.” Id. § 157.* Section 8, in
turn, prohibits employers and unions from engaging in “unfair labor
practices” that infringe on covered employees’ Section 7 rights, id. § 158.
To administer the statute, Section 3 establishes a National Labor Relations
Board and a General Counsel of the Board. Section 10 authorizes the Board
to adjudicate unfair labor practice cases litigated by the General Counsel,
subject to a six-month statute of limitations. Id. 8 160. Finally, Section 9
authorizes the Board to conduct representation elections and issue
certifications. Id. 8 159.

The Board relied on ample administrative record evidence, as well as
the regulatory precedent set by the Department of Labor (“DOL”) over sixty
years ago when it required employers to post a notice under the Fair Labor
Standards Act,” to support its reasonable conclusion that the full and free

exercise of NLRA rights depends on employees knowing that those rights

* The Board has long recognized that “[t]he rights guaranteed to employees
by the Act include full freedom to receive aid, advice, and information from
others, concerning those rights and their enjoyment.” Harlan Fuel Co.,

8 NLRB 25, 32 (1938).

> See 14 Fed. Reg. 7516, 7516 (Dec. 16, 1949) (finding that “effective
enforcement of the act depends to a great extent upon knowledge on the part
of covered employees of the provisions of the act and the applicability of
such provisions to them”).

13
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exist and that the Board protects those rights. This conclusion accords with
the long-standing tradition of other federal agencies and departments to
require employers to post various notices of employee rights in the
workplace. See 76 Fed. Reg. at 54,006-07 (D.A. 014-15) (listing examples).
But until this Rule, the Board stood almost alone in not having a similar
requirement. The Rule addresses this anomaly by requiring employers to
post in the workplace an official Board notice reciting employee rights under
Section 7 and examples of employer and labor union misconduct prohibited
by Section 8. Additionally, the notice tells employees how to contact the
Board for additional information and how to report a violation of the Act
before the statute of limitations expires.

The district court agreed with the Board that the information supplied
by this notice was “necessary to carry out” the core rights set forth by
Section 7 (D.A. 100, 104, 105). This by itself is sufficient to satisfy
Mourning’s test. But in addition, the Rule also strongly promotes the
Board’s ability to “carry out” Sections 8, 9, and 10. Put simply, the Board’s
processes are not self-initiating. Under Section 10, the Board may not
adjudicate an unfair labor practice case involving a violation of Section 8
unless the General Counsel issues a complaint, and the General Counsel may

not issue a complaint on a particular allegation unless a charge has been filed

14
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within the Act’s brief, six-month statute of limitations. See 29 U.S.C.

88 153(d), 160(b); see also 2 The Developing Labor Law 2683 (John E.
Higgins, Jr. ed., 5th ed. 2006). Likewise, under Section 9, which
implements employees’ Section 7 right to representatives of their own
choosing, union election “procedures are set in motion with the filing of a
representation petition.” 2 The Developing Labor Law 2662. In both
instances, a private party must file the initiating document. Id. at 2683
(citing 29 C.F.R. § 102.9); id. at 2662-63 (ci