SIXTY-NINTH
ANNUAL REPORT

OF THE

NATIONAL LABOR
RELATIONS BOARD

FOR THE FISCAL YEAR

ENDED SEPTEMBER 30




NATIONAL LABOR RELATIONS BOARD

Members of the Board

ROBERT J. BATTISTA, Chairman
WILMA B. LIEBMAN PETER C. SCHAUMBER
DENNIS P. WALSH RONALD MEISBURG!

Chief Counsels of Board Members

HAROLD J. DATZ
JOHN F. COLWELL TERENCE F. FLYNN

GARY W. SHINNERS PETER D. WINKLER

LESTER A. HELTZER, Executive Secretary
HENRY S. BREITENEICHER, Acting Solicitor
LAFE E. SOLOMON, Director, Office of Representation Appeals
ROBERT A. GIANNASI, Chief Administrative Law Judge
VACANT, Director of Information

Office of the General Counsel

ARTHUR F. ROSENFELD, General Counsel
JOHN E. HIGGINS JRr., Deputy General Counsel

RICHARD A. SIEGEL JOHN H. FERGUSON
Associate General Counsel Associate General Counsel
Division of Operations Management Division of Enforcement Litigation
BARRY J. KEARNEY GLORIA J. JOSEPH

Associate General Counsel Director
Division of Advice Division of Administration

! Began service on January 12, 2004.



LETTER OF TRANSMITTAL

NATIONAL LABOR RELATIONS BOARD,
Washington, D.C. April 29, 2005

SIR: I submit the Sixty-Ninth Annual Report of the National Labor
Relations Board for the fiscal year ended September 30, 2004.

Respectfully submitted,
ROBERT J. BATTISTA, Chairman

THE PRESIDENT OF THE UNITED STATES
THE PRESIDENT OF THE SENATE

THE SPEAKER OF THE HOUSE OF REPRESENTATIVES
Washington, D.C.



TABLE OF CONTENTS

CHAPTER PAGE
I. Operations in Fiscal Year 2004 ..........cccoiiiiiiieneieiee e 1
AL SUIMMATY ¢ttt b et e st e bt st e sbe st e et satenbesbeennens

NLRB Administration
B. Operational Highlights
1. Unfair Labor PraCtiCes ....oiviieiiieiiiectie sttt

2. RePresentation CaSES........cccuiiriirierieieesienie sttt
3. EIeCtiONS.....cveiiieeiiceee e
4. Decisions ISSUEd..........cccoereivereninennns
a. TheBoard......ccccooeveviiiiiene
b. Regional Directors.........c.ccc......
¢. Administrative Law Judges
5. Court Litigation..........ccoceveveiieiiiiiennnns
a. Appellate Courts.......ccooevveveiienennn
b. The Supreme Court........cccocevvrrevrnnne.
C. CONEMPL ACHIONS ..ottt
d. Miscellaneous Litigation .........cccccoeverieiiiiiene e
e. Injunction Activity
C. Decisional HIghlIghtS...........coiiiiiiiii e
1. Indian Owned and Operated Commercial Enterprises Including
Enterprises Operated on Indian Reservations...........ccccoeoevvenenenciencnnenn 24
2. Bars to an Election: Alleged Employer Unfair Labor Practices ............... 25
3. Employee Status of Graduate Student ASSIStants...........ccoceverereeiieenenne. 26
4. Employee Status of Disabled WOrKers..........ccccoeoreinienninicncene 27
5. Weingarten RIGNTS.........ccoviiiieiiiiieese e 28
D. Financial StatemMent...........coeieiiiiieie e 29
1. NLRB JUFISHICTION ... 31
A. Indian Owned and Operated Commercial Enterprises Including
Enterprises Operated on Indian ReSErvations ...........cccceeevvevievenerisrsiesnnnn 32
B. Employer Providing Fueling Services to Air Carriers.........ccocooeverereinienncns 35
I11. Board Procedure
A. Failure to Produce Subpoenaed DOCUMENTS.........cccerererieieenenieneeieeeceeee 37
B. Limitation of SECtion 10(D) .......cccereiiiiiiiiiei e 39
C. Referral to the Contractual Grievance-Arbitration Procedure..............cccc....... 41
1V. Representation ProCEEAINGS. .........uieieriereieiieiese et 45
A, Barsto an EIBCHION.......ccoiviieiicecc s 45
Alleged Employer Unfair Labor PractiCes...........coovvveineiineiniiiieieneiens 45
B. AppPropriate UNIt ISSUES ........ccveviiiirienieiieieesie e 47
1. MUltIfacility UNit.. ..o e 47
2. Geographic Residual Units in Construction Industry...........ccccccceveeieiennnns 47
3. RNs Employed in Off-Campus Facilities
4. Employee Status of Graduate Student ASSIStaNts ...........ccocevererriirienenn 50
5. Employee Status of Disabled WOIKErS ..........ccccociiiennininiienceeenne
6. Public Utility Presumption............c.cccceeeneeee.
7. Employee Relative of Nonowner Manager ...
C. Objections to Conduct Affecting the Election...........cccccoceoeiiieiiiiiciccee
1. Union’s Use of Employee Photographs and Quotations in
Campaign MaterialS..........cooiviiiiiieee e 55

VIl



Sixty-Ninth Annual Report of the National Labor Relations Board

CHAPTER PAGE
2. Employer’s Use of Ride-AlONGS .......cocevverieiiiiieie e 56
3. Collection of Mail Ballots...........cccoecvriiiiiiiiicic e 58
4. Anonymous Telephone Threats ... 59
5. Threats of REPriSalS .......coooiiiiiiiiie e 62
6. Pre-Election Promises of BENEfitS .........ccccoeirviinicineinecsecennens 63
7. Maintenance of Overbroad No-Solicitation Policy ..........cccccooeiiieicinnnnn. 66
D. Objections to Conduct of Board AGENt.........ccccoeeirereiieneeeese e 67
1. Statements of Personal OpinioNn ...........cccoeiivieineiiniene e 67
2. Failure to Lodge Eligibility Challenges ..........ccccooeriieiniiiiieneseeesen 68
V. Supreme Court LItIGation ........cccveiiiireneieieesese e 71
V1. Unfair Labor Practices
A. Employer Interference with Employee Rights .........c.ccccoveiviiiiiiiieiievcieecenn, 73
1. NO-SOlICItation RUIES.........cocoiiiiiriieiiiiccc e
2. Other Employer Rules
3. Soliciting Employees to Withdraw Support from the Union..................... 77
4. Protected Employee ACLIVILIES........ccoeviiiiiiieie e 77
5. ACCeSS t0 EMPIOYEr PrOPEILY .....c.coviieeeeieieeiesie e 84
6. Unlawful EMpIoyer Threats........coooieiereieeic e 87
7. Waiver of Employee RightS........c.ccooiiiiiiiiiiiieie e 91
8. Seeking Police Assistance in Response to Picketing.........c.ccocvvvverieennnnne. 92
9. Union Acting as an EMPIOYEr ..o 94
10. Weingarten RIGhES ......occviiiiicicicece s 94
B. Employer Discrimination Against EMPIOYEES .........ccccevvevveiiieiesieneriiiseanens 97
1. Quit Versus Discharge
2. Title VII Liability Concern as a Defense .........cocooeveivieniienencnncceneen 98
3. Salting: Refusal to Consider and Hire Union Applicants...........c.cccccoveuenee. 99
4. Employer LOCKOULS..........ccoiiiiiiiiiiccee e ... 102
C. Employer Bargaining Obligation ...........cc.ccccceuenee. .... 105
1. Withdrawal from Multiemployer Bargaining...........ccccceoerenenciniennneene 105
2. Mandatory Subjects of Bargaining..........ccccocceerereininienieieseeese e 110
3. Withdrawal of ReCOgNItIoN .........ccoeiiiiiieiicese e 114
4. Refusal to Execute Collective-Bargaining Agreement............cccoeeevnnne. 119
5. Claims of Inability to Pay ........c.cccoceviievieiiiicececcen, . 121
6. Surface Bargaining...........ccoceeveverievenerneieeinsesennns .. 124
7. Proposals for Midterm Contract Modifications.............ccocovvveneiiiiiiennns 126
8. DIFECE DEAIING.....cueitieiieieiieiere et
9. Duty to Provide Requested Information
10. Duty to Bargain Over Effects of Outsourcing Decision............c.ccccccveene. 132
11. Alleged Union Waiver of Right to Bargain...........c.ccoceeeenienenenciencenenn 132
12. Unilateral Changes and Past PractiCe..........ccooeivereneiiiiieniencneeeese e 134
13. Unilateral Change that is not Material, Substantial, or Significant.......... 136
14. Transfer of Unit Employees to Nonunit POSItioNs ...........cccceceriiinicenen 136
D. Union Interference with Employee RightS..........cccooivieiiniiininieee 138
1. Operation of Hiring Hall ...........coooiiiiinice e 138
E. Multiple Union Liability..........cccooviiiiiiiiieiccc s 140
F. Failure to Give 8(d) NOLICE......ccvciiiiiicie et 141
G. Equal Access to Justice ACt........cccevvivriennnns ... 143
H. Remedial Order ProvisSions............cccooveiiniiniiiiinseseesee s 144
1. Union’s Noncompliance with Settlement Agreement...........cccccoeevenenne. 144

VI



Table of Contents

CHAPTER PAGE
2. Nonmajority Bargaining Order..........ccccceiviiiieneviiieiecise e 146
3. Forfeiture of Reinstatement and Backpay Remedies ..........cccccoeeeeiinnnn. 147
4. Calculation of BaCKPaY ........ccccrereieiiiiiiieriesie e 149
5. Reimbursing Union for Dues not Checked Off..........cccccocviniiiiiininenn 150
6. No Affirmative Remedy Due t0 MOONESS.......c.ccoereirerirene e

I. Default Judgment Proceeding..........cc.ccoeuee
VII. Enforcement Litigation ..........ccccooeiiiniciinenne
A. Access to Private Property .........cccceervennn.
B. Mandatory Subjects of Bargaining
C. Discharge for Protected ACHIVILY ........ccooveiiiiiiiie e
D. Extraterritorial Application of Act
VI INJuUNCEioN Litigation .......c.coviiiiiieicccese e e
A. Injunction Litigation Under Section 10() ......ccccveverirerieieesieseseriereeiseanens 163
B. Injunction Litigation Under Section 10(1) ....
IX. Contempt Litigation and Compliance Branch ...........ccccoeveiiiiinininciiincee 171
X, SPeCial LItIGAtioN ......cveiiieiieieee ettt 175
A. Litigation Concerning the Board’s JurisdiCtion ............cccccovroviereicienicniennne 175
B. Litigation Under the Equal Access t0 JUSLICe ACt .........ccoeererireneieieene 177
C. Preemption Litigation........cccceoeieiiiiiiiirieeeec s 179
D. Litigation Alleging Agency MiSCONAUCT...........ecvrviiriiieinieiieeesec e 180
E. Litigation Under the BankruptCy COUE.........ccovririrerieieericeniee e 181



TABLE

1A.
1B.

3A.
3B.

3C.

6A.
6B.

TA.

10.
10A.
11.
11A.
11B.
11C.
11D.
11E.
12.
13.
14.
15A.
15B.
15C.
16.

17.

TABLES

Total Cases Received, Closed, and Pending.............cooovviiiiivininnnn
Unfair Labor Practice Cases Received, Closed, and Pending.............
Representation Cases Received, Closed, and Pending.....................
Types of Unfair Labor Practices Alleged..............cooiiiiiiiiiiin
Formal Actions Taken in Unfair Labor Practice Cases....................
Formal Actions Taken in Representation and Union Deauthorization

Formal Actions Taken in Amendment of Certification and Unit
Clarification CaseS. .. ...vue it ettt e
Remedial Actions Taken in Unfair Labor Practice Cases Closed........
Industrial Distribution of Cases Received...........c.ccoveviiiiiniainn
Geographic Distribution of Cases Received..............c.coovevviinieenna,
Standard Federal Administrative Regional Distribution of Cases
RECEIVE. ...ttt e e e e
Analysis of Methods of Disposition of Unfair Labor Practice Cases
(0 [ 7T
Analysis of Methods of Disposition of Jurisdictional Dispute Cases
Closed Prior to Unfair Labor Practice Proceedings....................
Disposition by Stage of Unfair Labor Practice Cases Closed.............
Disposition by Stage of Representation and Union Deauthorization
CaseS ClOSEU. ......cviieiit it
Analysis of Methods of Disposition of Representation and Union
Deauthorization Cases Closed............c.ccoveiiiiniiiiiniiiiineiiee
Analysis of Methods of Disposition of Amendment of Certification
and Unit Clarification Cases Closed...........cccovvvieiiiiininninnnne.
Types of Elections Resulting in Certification in Cases Closed...........
Analysis of Elections Conducted in Representation Cases Closed......
Representation Elections in Which Objections and/or Determinative
Challenges Were Ruled On in Cases Closed................coveveenen.
Objections Filed in Representation Cases Closed, by Party Filing.......
Disposition of Objections in Representation Cases Closed...............
Results of Rerun Elections Held in Representation Cases Closed........
Results of Union-Shop Deauthorization Polls in Cases Closed...........
Final Outcome of Representation Elections in Cases Closed.............
Valid Votes Cast in Representation Elections, by Final Results of
Election, in Cases ClOSEd..........ouviieiie i e,
Geographic Distribution of Representation Elections Held in Cases
ClOSEA. .ttt e e e e e
Geographic Distribution of Collective-Bargaining Elections Held in
CaSeS ClOSEA. .. ... et e e e
Geographic Distribution of Decertification Elections Held in Cases
ClOSEA. .. ettt ettt e
Industrial Distribution of Representation Elections Held in Cases
ClOSEA. .. ettt ettt et e e e
Size of Units in Representation Elections in Cases Closed...............

206
208
209
211
216
219
221

223
224

225
226
227

228
229



Sixty-Ninth Annual Report of the National Labor Relations Board

TABLE

18.

19.

19A.

20.
21.

22.

22A.
23.

24.

Xl

PAGE

Distribution of Unfair Labor Practice Situations Received,

by Number of Employees in Establishments............................ 257
Litigation for Enforcement and/or Review of Board Orders, Fiscal
Year 2004; and Cumulative Totals, Fiscal Years 1936 through 2004... 258
Proceedings Decided by Circuit Courts of Appelas on Petitions for

Enforcement and/or Review of Board Orders, Fiscal Year 2004,

Compared With 5-Year Cumulative Totals, Fiscal Years 1999

through 2003...... e 259
Injunction Litigation Under Sections 10(e), 10(j), and 10(1).............. 260
Special Litigation Involving NLRB; Outcome of Proceedings in

Which Court Decisions Issued in Fiscal Year 2004.................... 261
Advisory Opinion Cases Received, Closed, and Pending................. 263
Disposition of Advisory Opinion Cases. .........c.eevieeiiieeiiiiaeainennn 263

Time Elapsed for Major Case Processing Stages Completed, Fiscal

Years 2003 and 2004; and Age of Cases Pending Decision,

September 30, 2003 and September 30, 2004.. e 264
NLRB Activity Under the Equal Access to Justice Act 265



CHARTS IN CHAPTER |

CHART PAGE
1. Case Intake by Unfair Labor Practice Charges and Representation
PELItIONS ..ot 3
2. ULP CaSe INtAKE ......ocvieiiieiieieie et e 5
3. Disposition Pattern for Unfair Labor Practice Cases..........cccccveruennnne 6
3A. Disposition Pattern for Meritorious Unfair Labor Practice Cases....... 8
3B. Disposition Pattern for Unfair Labor Practice Cases After Trial ........ 8
4.  Number of Unfair Labor Practice Cases Pending Under
Preliminary InVestigation...........cccceveverevenienie e 9
5. Unfair Labor Practice Merit FaCtor ..........ccccooevivienerinieneineneenee 11
6A. Complaints Issued in Unfair Labor Practice Proceedings ................. 12
6B. Median Days From Filing to Complaint........c.ccccocenviininiinennennnn 12
7. Unfair Labor Practice Cases Settled ..........ccoooviiiiinieniiiiniceienen, 14
8.  Administrative Law Judge Hearings and DeciSions ...........ccccccevuenee. 15
9. Amount of Backpay Received by Discriminatees ..........cccccceeevveruennn. 16
10. Time Required to Process Representation Cases From Filing of
Petition to Issuance of DeCISION.........ccccvveiiereiineneiseeeseens 17
11. Contested Board DecisSions ISSUEd..........cccovrviirenniineneineneesie e 18
12. Representation Elections Conducted ...........c.covvrennienennieneninennes 20
13. Regional Director Decisions Issued in Representation and Related
CASES ittt ettt bbb e a e s 21
14, CaSES CIOSEA.....ccuiiuiiieiiieiieece et 22
15. Comparison of Filings of Unfair Labor Practice Cases and
Representation CaSES..........cceierieieeieieeiieriesresre e sre e sseeaeseesne s 23

Xl



I
Operations in Fiscal Year 2004

A. Summary

The National Labor Relations Board, an independent Federal agency,
initiates no cases: it acts only on those cases brought before it. All
proceedings originate from filings by the major segment of the public
covered by the National Labor Relations Act—employees, labor unions,
and private employers who are engaged in interstate commerce. During
fiscal year 2004, 31,787 cases were received by the Board.

The public filed 26,890 charges alleging that business firms or labor
organizations, or both, committed unfair labor practices, prohibited by
the statute, which adversely affected employees. The NLRB during the
year also received 4715 petitions to conduct secret-ballot elections in
which workers in appropriate groups select or reject unions to represent
them in collective bargaining with their employers. Also, the public filed
182 amendment to certification and unit clarification cases.

After the initial influx of charges and petitions, the flow narrows
because the great majority of the newly filed cases are resolved in
NLRB’s national network of field offices by dismissals, withdrawals,
agreements, and settlements.

During fiscal year 2004, the five-member Board was composed of
Chairman Robert J. Battista and Members Wilma B. Liebman, Peter C.
Schaumber, Dennis P. Walsh, and Ronald Meisburg. Arthur F. Rosenfeld
served as General Counsel.

Statistical highlights of NLRB’s casehandling activities in fiscal 2004
include:
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e The NLRB conducted 2719 conclusive representation elections
among some 160,424 employee voters, with workers choosing labor
unions as their bargaining agents in 53.2 percent of the elections.

e  Although the Agency closed 34,851 cases, 19,056 cases were
pending in all stages of processing at the end of the fiscal year. The
closings included 29,954 cases involving unfair labor practice charges
and 4605 cases affecting employee representation and 292 related cases.

e  Settlements, avoiding formal litigation while achieving the goal
of equitable remedies in unfair labor practice situations, numbered
10,632.

e The amount of $207,129,282 in reimbursement to employees
illegally discharged or otherwise discriminated against in violation of
their organizational rights was obtained by the NLRB from employers
and unions. This total was for lost earnings, fees, dues, and fines. The
NLRB obtained 3496 offers of job reinstatements, with 2790
acceptances.

e Acting on the results of professional staff investigations, which
produced a reasonable cause to believe unfair labor practices had been
committed, Regional Offices of the NLRB issued 1840 complaints,
setting the cases for hearing.

e NLRB’s corps of administrative law judges issued 345
decisions.
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Chart 1
Case Intake by Unfair Labor Practice Charges and Representation
Petitions
] 39,935
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NLRB Administration

The National Labor Relations Board is an independent Federal agency
created in 1935 by Congress to administer the basic law governing
relations between labor unions and business enterprises engaged in
interstate commerce. This statute, the National Labor Relations Act,
came into being at a time when labor disputes could and did threaten the
Nation’s economy.
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Declared constitutional by the Supreme Court in 1937, the Act was
substantially amended in 1947, 1959, and 1974, each amendment
increasing the scope of the NLRB’s regulatory powers.

The purpose of the Nation’s primary labor relations law is to serve the
public interest by reducing interruptions in commerce caused by
industrial strife. It seeks to do this by providing orderly processes for
protecting and implementing the respective rights of employees,
employers, and unions in their relations with one another. The overall
job of the NLRB is to achieve this goal through administration,
interpretation, and enforcement of the Act.

In its statutory assignment, the NLRB has two principal functions: (1)
to determine and implement, through secret-ballot elections, the free
democratic choice by employees as to whether they wish to be
represented by a union in dealing with their employers and, if so, by
which union; and (2) to prevent and remedy unlawful acts, called unfair
labor practices, by either employers or unions or both.

The NLRB does not act on its own motion in either function. It
processes only those charges of unfair labor practices and petitions for
employee elections which are filed in the NLRB’s Regional,
Subregional, and Resident Offices, which numbered 52 during fiscal year
2004.

The Act’s unfair labor practice provisions place certain restrictions on
actions of employers and labor organizations in their relations with
employees, as well as with each other. Its election provisions provide
mechanics for conducting and certifying results of representation
elections to determine collective-bargaining wishes of employees,
including balloting to determine whether a union shall continue to have
the right to make a union-shop contract with an employer.

In handling unfair labor practices and election petitions, the NLRB is
concerned with the adjustment of labor disputes either by way of
settlements or through its quasi-judicial proceedings, or by way of secret-
ballot employee elections.

The NLRB has no independent statutory power of enforcement of its
decisions and orders. It may, however, seek enforcement in the U.S.
courts of appeals, and parties to its cases also may seek judicial review.

NLRB authority is divided by law and by delegation. The five-
member Board primarily acts as a quasi-judicial body in deciding cases
on formal records. The General Counsel, who, like each Member of the
Board, is appointed by the President, is responsible for the issuance and
prosecution of formal complaints in cases leading to Board decision, and
has general supervision of the NLRB’s nationwide network of offices.
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Chart 2
ULP Case Intake
(Charges and Situations Filed)
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For the conduct of its formal hearings in unfair labor practice cases,
the NLRB employs administrative law judges who hear and decide cases.
Administrative law judges’ decisions may be appealed to the Board by
the filing of exceptions. If no exceptions are taken, the administrative
law judges’ orders become orders of the Board.

All cases coming to the NLRB begin their processing in the Regional
Offices. Regional Directors, in addition to processing unfair labor
practice cases in the initial stages, also have the authority to investigate
representation petitions, to determine units of employees appropriate for
collective-bargaining purposes, to conduct elections, and to pass on
objections to conduct of elections. There are provisions for appeal of
representation and election questions to the Board.
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Chart 3
Disposition Pattern for Unfair Labor Practice Cases
(Based on Cases Closed)
Fiscal Year 2004
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(Before
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29%

Other
Dispositions
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Board Orders in
Contested
Cases’

0,
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(Before
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30.8%

1 Contested cases reaching Board Members
for decisions.

B. Operational Highlights

1. Unfair Labor Practices

Charges that business firms, labor organizations, or both have
committed unfair labor practices are filed with the National Labor
Relations Board at its field offices nationwide by employees, unions, and
employers.  These cases provide a major segment of the NLRB
workload.

Following their filing, charges are investigated by the Regional
professional staff to determine whether there is reasonable cause to
believe that the Act has been violated. If such cause is not found, the
Regional Director dismisses the charge or it is withdrawn by the
charging party. If the charge has merit, the Regional Director seeks
voluntary settlement or adjustment by the parties to the case to remedy
the apparent violation; however, if settlement efforts fail, the case goes to
hearing before an NLRB administrative law judge and, lacking
settlement at later stages, on to decision by the five-member Board.

In fiscal year 2004, 26,890 unfair labor practice charges were filed
with the NLRB, a decrease of 7 percent from the 28,781 filed in fiscal
year 2003. In situations in which related charges are counted as a single
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unit, there was a decrease of 7 percent from the preceding fiscal year.
(Chart 2.)

Alleged violations of the Act by employers were filed in 19,946 cases,
a decrease of 8 percent from the 21,765 of 2003. Charges against unions
decreased about 1 percent to 6917 from 6989 in 2003.

There were 29 charges of violation of Section 8(e) of the Act, which
bans hot-cargo agreements. (Tables 1A and 2.)

The majority of all charges against employers alleged illegal
discharge or other discrimination against employees. There were 9294
such charges in 50 percent of the total charges that employers committed
violations.

Refusal to bargain was the second largest category of allegations
against employers, comprising 9130 charges, in about 50 percent of the
total charges. (Table 2.)

Of charges against unions, the majority (5796) alleged illegal restraint
and coercion of employees, 81 percent. There were 612 charges against
unions for illegal secondary boycotts and jurisdictional disputes, a
decrease of about 9 percent from the 687 of 2003.

There were 608 charges (about 9 percent) of illegal union
discrimination against employees, an increase of about 6 percent from
the 575 of 2003. There were 104 charges that unions picketed illegally
for recognition or for organizational purposes, compared with 106
charges in 2003. (Table 2.)

In charges filed against employers, unions led with 74 percent of the
total. Unions filed 14,795 charges and individuals filed 5103.



8  Sixty-Ninth Annual Report of the National Labor Relations Board

Chart 3A
Disposition Pattern for Meritorious Unfair Labor Practices Cases
(Based on Cases Closed)
Fiscal Year 2004

Contested
Board Decisions
Formal And Issued*
Informal 5.9%
Settlements By
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90.5% Other?
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1 Follow ing Administrative Law Judge Decision, Stipulated Record, or Summary Judgment Ruling.
2 Compliance with Administrative Law Judge Decision, Stipulated Record, or Summary Judgment
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Chart 3B
Disposition Pattern for Unfair Labor Practice Cases After Trial
(Based on Cases Closed)
Fiscal Year 2004)

Se.ttlement and . 8.7%
Adjustments by Regional
Offices

16.9% Contested Board

No Exception Filed to .19 .
p 54.1% Decisions Issued*

Administrative Law

Judge's Decision
20.2%
Other?
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2 Dismissals, withdraw als, and other dispositions.

Concerning charges against unions, 5584 were filed by individuals, or
80 percent of the total of 6918. Employers filed 1281 and other unions
filed the 116 remaining charges.

In fiscal year 2004, 29,954 unfair labor practice cases were closed.
Some 96 percent were closed by NLRB Regional Offices, about the same
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as the previous year. During the fiscal year, 35.8 percent of the cases
were settled or adjusted before issuance of administrative law judges’
decisions, 29.0 percent were withdrawn before complaint, and 30.8
percent were administratively dismissed.

In evaluation of the Regional workload, the number of unfair labor
practice charges found to have merit is important—the higher the merit
factor the more litigation required. In fiscal year 2004, 39.1 percent of
the unfair labor practice cases were found to have merit.

When the Regional Offices determine that charges alleging unfair
labor practices have merit, attempts at voluntary resolution are stressed—
to improve labor-management relations and to reduce NLRB litigation
and related casehandling. Settlement efforts have been successful to a
substantial degree. In fiscal year 2004, precomplaint settlements and
adjustments were achieved in 8494 cases, or 29.0 percent of the charges.
In 2003, the percentage was 29.9. (Chart 5.)

Chart 4
Number of Unfair Labor Practice Cases
Pending Under Preliminary Investigation
8,000

7,401
6,722

7,000 1 6,408
5,949

6,000 - 2817
5,000 | 4610 4611 4746 4 176

4,000 -

PENDING

3,000 -

2,000 -

MEDIAN NUMBER OF ULP CASE

1,000 -

1995 1996 1997 1998 1999 2000 2001 2002 2003 2004

Fiscal Year
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Cases of merit not settled by the Regional Offices produce formal
complaints, issued on behalf of the General Counsel. This action
schedules hearings before administrative law judges. During 2004, 1840
complaints were issued, compared with 2067 in the preceding fiscal year.
(Chart 6A.)

Of complaints issued, 88.5 percent were against employers and 9.7
percent against unions.

NLRB Regional Offices processed cases from filing of charges to
issuance of complaints in a median of 87 days. The 87 days included 15
days in which parties had the opportunity to adjust charges and remedy
violations without resorting to formal NLRB processes. (Chart 6B.)

Additional settlements occur before, during, and after hearings before
administrative law judges. The judges issued 345 decisions in 745 cases
during 2004. They conducted 294 initial hearings, and 16 additional
hearings in supplemental matters. (Chart 8 and Table 3A.)
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By filing exceptions to judges’ findings and recommended rulings,
parties may bring unfair labor practice cases to the Board for final NLRB

decision.

In fiscal year 2004, the Board issued 381 decisions in unfair labor
practice cases contested as to the law or the facts—330 initial decisions,
14 backpay decisions, 8 determinations in jurisdictional work dispute
cases, and 29 decisions on supplemental matters.
decision cases, 309 involved charges filed against employers and 21 had
union respondents.

Of the 330 initial
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For the year, the NLRB awarded backpay of $205.7 million. (Chart
9.) Reimbursement for unlawfully exacted fees, dues, and fines added
about another $1,415,985. Backpay is lost wages caused by unlawful
discharge and other discriminatory action detrimental to employees,
offset by earnings elsewhere after the discrimination. About 3496
employees were offered reinstatement, and 80 percent accepted.
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At the end of fiscal 2004, there were 17,449 unfair labor practice
cases being processed at all stages by the NLRB, compared to 20,513
cases pending at the beginning of the year.

2. Representation Cases

The NLRB received 4897 representation and related case petitions in
fiscal 2004, compared to 4934 such petitions a year earlier.

The 2004 total consisted of 3749 petitions that the NLRB conducted
secret-ballot elections where workers select or reject unions to represent
them in collective bargaining; 839 petitions to decertify existing
bargaining agents; 127 deauthorization petitions for referendums on
rescinding a union’s authority to enter into union-shop contracts; and 165
petitions for unit clarification to determine whether certain classifications
of employees should be included in or excluded from existing bargaining
units. Additionally, 17 amendment of certification petitions were filed.
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Chart 7
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During the year, 4897 representation and related cases were closed,
compared to 5148 in fiscal 2003. Cases closed included 3752 collective-
bargaining election petitions; 853 decertification election petitions; 125
requests for deauthorization polls; and 167 petitions for unit clarification
and amendment of certification. (Chart 14 and Tables 1 and 1B.)

The overwhelming majority of elections conducted by the NLRB
resulted from some form of agreement by the parties on when, where,
and among whom the voting should occur. Such agreements are
encouraged by the Agency. In 9.3 percent of representation cases closed
by elections, balloting was ordered by NLRB Regional Directors
following hearing on points in issue. There were 159 cases where the
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Board directed an election after transfer of a case from the Regional
Office. (Table 10.) There was one case that resulted in expedited
elections pursuant to the Act’s 8(b)(7)(C) provisions pertaining to

picketing.

Chart 8
Administrative Law Judge Hearings and Decisions
(Initial, Backpay, and Other Supplementals)
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3. Elections

The NLRB conducted 2719 conclusive representation elections in
cases closed in fiscal 2004, compared to the 2937 such elections a year
earlier. Of 191,964 employees eligible to vote, 160,424 cast ballots,
virtually 8 of every 10 eligible.
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Unions won 1447 representation elections, or 53.2 percent. In
winning majority designation, labor organizations earned bargaining
rights or continued as employee representatives for 94,565 workers. The
employee vote over the course of the year was 84,138 for union
representation and 76,286 against.

The representation elections were in two categories—the 2299
collective-bargaining elections in which workers chose or voted down
labor organizations as their bargaining agents, plus the 420
decertification elections determining whether incumbent unions would
continue to represent employees.

Chart9
Amount of Backpay Received by Discriminatees
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There were 2565 select-or-reject-bargaining-rights (one union on
ballot) elections, of which unions won 1327, or 51.7 percent. In these
elections, 73,733 workers voted to have unions as their agents, while
74,103 employees voted for no representation. In appropriate bargaining
units of employees, the election results provided union agents for 81,664
workers. In NLRB elections the majority decides the representational
status for the entire unit.

There were 154 multiunion elections, in which two or more labor
organizations were on the ballot, as well as a choice for no
representation. Employees voted to continue or to commence
representation by one of the unions in 120 elections, or 77.9 percent.
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As in previous years, labor organization results brought continued
representation by unions in 146 elections, or 34.8 percent, covering
14,849 employees. Unions lost representation rights for 13,636
employees in 274 elections, or 65.2 percent. Unions won in bargaining
units averaging 102 employees, and lost in units averaging 50
employees. (Table 13.)

Besides the conclusive elections, there were 125 inconclusive
representation elections during fiscal year 2004 which resulted in
withdrawal or dismissal of petitions before certification, or required a
rerun or runoff election.

In deauthorization polls, labor organizations lost the right to make
union-shop agreements in 30 referendums, or 44.8 percent, while they
maintained the right in the other 37 polls which covered 3666 employees.
(Table 12.)

For all types of elections in 2004, the average number of employees
voting, per establishment, was 59, compared to 57 in 2003. About 71
percent of the collective bargaining and decertification elections involved
59 or fewer employees. (Tables 11 and 17.)
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4. Decisions Issued

a. The Board

Dealing effectively with the remaining cases reaching it from
nationwide filings after dismissals, settlements, and adjustments in
earlier processing stages, the Board handed down 826 decisions
concerning allegations of unfair labor practices and questions relating to
employee representation. This total compared to the 865 decisions
rendered during fiscal year 2003.

A breakdown of Board decisions follows:

Total Board deCiSiONS.........ccccvevveieieiine s e e 826

Contested TECISIONS .......coveviriirieirieiriec e 586
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Unfair labor practice decisSions ...........ccocvvevievvrcrverennnn 381
Initial (includes those based on
stipulated record)..................... 330
Supplemental ...........ccooeoiiiiinennnn. 29
Backpay.......ccocveereiiiiiniiie e 14
Determinations in jurisdictional
diSPULES. .. cenieie e, 8
Representation deciSions ..........cccoceerinieneneneneiee e 197
After transfer by Regional Directors
for initial decision 3
After review of Regional Director
deciSions ......ceovvereiineee, 52
On objections and/or challenges ...142
Other deCiSIONS .......cccviviiiiiiier e e e 8
Clarification of bargaining unit......... 5
Amendment to certification .............. 2
Union-deauthorization ...................... 1
Noncontested dECISIONS.........couririrereriiieieeee s e 240
Unfair labor practice............c........ 140
Representation ...........cccceoevvvieennane. 96
OtNEN ..o 4

The majority (71 percent) of Board decisions resulted from cases
contested by the parties as to the facts and/or application of the law.
(Tables 3A, 3B, and 3C.)

In fiscal 2004, about 6.0 percent of all meritorious charges and 54.1
percent of all cases in which a hearing was conducted reached the Board
for decision. (Charts 3A and 3B.) Generally, unfair labor practice cases
take about twice the time to process than representation cases.

b. Regional Directors

NLRB Regional Directors issued 675 decisions in fiscal 2004,
compared to 802 in 2003. (Chart 13 and Tables 3B and 3C.)
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¢. Administrative Law Judges

Administrative law judges issued 345 decisions and conducted 310
hearings. (Chart 8 and Table 3A.)

Chart 12
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5. Court Litigation

a. Appellate Courts

In fiscal year 2004, 62 cases involving the NLRB were decided by the
United States courts of appeals compared to 120 in fiscal year 2003. Of
these, 79.0 percent were won by NLRB in whole or in part compared to
85.8 percent in fiscal year 2003; 4.8 percent were remanded entirely
compared to 7.5 percent in fiscal year 2003; and 16.1 percent were entire
losses compared to 6.7 percent in fiscal year 2003.
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Chart 13
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b. The Supreme Court

In fiscal 2004, the Supreme Court did not decide any Board cases.
The Board did not participate as amicus in any cases in fiscal 2004.

¢. Contempt Actions

In fiscal 2004, 445 cases were referred to the Contempt Litigation and
Compliance Branch for consideration of contempt or other compliance
actions. Twelve civil contempt or equivalent proceedings were instituted
and 29 ancillary proceedings were instituted in Federal District Courts or
Bankruptcy Courts. Seven civil contempt or equivalent adjudications
were awarded in favor of the Board during the fiscal year. The Branch
also obtained 2 protective restraining orders and 32 other substantive
orders in ancillary proceedings. There were four cases in which the court
directed compliance without adjudication; and there were four cases in
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which the courts either denied the Board’s petition or the proceedings
were discontinued at the CLCB’s request.

Chart 14
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d. Miscellaneous Litigation

There were 12 additional cases involving miscellaneous litigation
decided by appellate, district, and bankruptcy courts. The NLRB’s
position was upheld in 9 cases. (Table 21.)

e. Injunction Activity

The NLRB sought injunctions pursuant to Sections 10(j) and 10(l) in
17 petitions filed with the U.S. district courts, compared to 20 in fiscal
year 2003. (Table 20.) Injunctions were granted in 12, or 86 percent, of
the 14 cases litigated to final order.
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NLRB injunction activity in district courts in 2004:
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C. Decisional Highlights

In the course of the Board’s administration of the Act during the
report period, it was required to consider and resolve complex problems
arising from the great variety of factual patterns in the many cases
reaching it. In some cases, new developments in industrial relations, as
presented by the factual situation, required the Board’s accommodation
of established principles to those developments. Chapter 1l on “NLRB
Jurisdiction,” Chapter 1Il on “Board Procedure,” Chapter 1V on
“Representation Proceedings,” and Chapter V on “Unfair Labor
Practices” discuss some of the more significant decisions of the Board
during the report period. The following summarizes briefly some of the
decisions establishing or reexamining basic principles in significant
areas.
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1. Indian Owned and Operated Commercial Enterprises Including
Enterprises Operated on Indian Reservations

In San Manuel Indian Bingo and Casino,' the Board majority reversed
precedent and asserted jurisdiction over a casino owned by an Indian
tribe and located on its reservation, establishing a new standard for
determining the circumstances under which the Board will assert
jurisdiction over a commercial enterprise that is wholly owned and
operated by an Indian tribe. The majority abandoned the premise
established in Fort Apache Timber Co.,? and Southern Indian,® that
location of the enterpriss—whether on a reservation or not—is the
determinative factor in assessing whether a tribal enterprise is excluded
from the Act’s jurisdiction.

Instead, the Board will look to whether or not Federal Indian policy
requires that the Board decline to assert jurisdiction. It will first apply
the test articulated in Donovan v. Coeur d’Alene Tribal Farm,* which
was derived from the Supreme Court’s decision in Federal Power
Commission v. Tuscarora Indian Nation.> Finally, the Board will assess
whether an assertion of jurisdiction furthers the purpose of the Act.

The majority first found that the respondent was an employer
pursuant to Section 2(2) of the Act, since Section 2(2) does not expressly
exclude Indian tribes from the Act’s jurisdiction. Then, applying the
Tuscarora-Coeur d’Alene analysis to determine whether, under Federal
Indian policy, the assertion of Board jurisdiction is permitted, the
majority found that none of the Tuscarora-Coeur d’Alene exceptions
applied. Thus, the majority concluded that it was not precluded from
asserting jurisdiction.

The majority then considered “whether policy considerations militate
in favor of or against the assertion of the Board’s discretionary
jurisdiction,” in order “to balance the Board’s interest in effectuating the
policies of the Act with its desire to accommodate the unique status of
Indians in our society and legal culture.”® The majority concluded that
policy considerations favored the assertion of the Board’s jurisdiction,
relying on the fact that the casino is a typical commercial enterprise,
employing and catering to non-Indians; that the Act would not unduly
interfere with the tribe’s autonomy because the Act would not broadly
and completely define the relationship between the respondent and its

! 341 NLRB No. 138 (Chairman Battista and Members Liebman and Walsh; Member Schaumber
dissenting).

2226 NLRB 503 (1976).

%290 NLRB 436 (1988).

4751 F.2d 1113 (9th Cir. 1985).

®362 U.S. 99 (1960).

®341 NLRB No. 138, slip op. at 8.
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employees; and that the Act’s effects would not extend to intramural
matters.

Member Schaumber, dissenting, argued that Congress had not
authorized the Board to assert jurisdiction over tribal enterprises located
on reservations. He disputed the majority’s interpretation of the
Supreme Court’s Tuscarora decision, alleging that the majority was
relying on distinguishable dicta, which the Court has subsequently
abandoned. Thus, he concluded that absent express Congressional
authorization or a clear Supreme Court mandate, the Board may not
interfere with the sovereignty of Indian tribes.

In a companion case, Yukon Kuskokwim Health Corp.,” the Board
declined to assert jurisdiction over a tribally owned and operated health
services program for Native Alaskans. Applying the new standard set
forth in San Manuel Indian Bingo and Casino, the Board concluded that
policy considerations weighed against the Board asserting its
discretionary jurisdiction.

2. Bars to an Election: Alleged Employer Unfair Labor Practices

In Saint Gobain Abrasives, Inc.,? the Board majority concluded that a
hearing must be held to determine if there is a causal connection between
alleged unfair labor practices and employee disaffection with a union,
overruling Priority One Services.” The Regional Director had dismissed
a decertification petition, concluding, without a hearing, that the alleged
unilateral change in health insurance caused employees to reject the
union. The majority concluded that such a factual determination of
causal nexus should not be made without an evidentiary hearing. The
majority noted that under Master Slack,™ the Board resolves “the issue
of causation” under a multifactor test. Here, those factors would include,
at a minimum, such issues as: how many employees incurred an increase
in the cost of health care; how much was the increase; how many
employees enrolled in different plans as a result of the alleged unilateral
change; how many employees switched care givers as a result of the
change; and how many employees expressed dissatisfaction with the
union prior to the change.

The majority noted that the alleged unfair labor practice was a single
unilateral change on a single subject and that there were significant
factual issues as to the impact of that change. In such circumstances, the

7 341 NLRB No. 139 (Chairman Battista and Members Liebman and Walsh; Member Schaumber
concurring).

8342 NLRB No. 39 (Chairman Battista and Members Schaumber and Meisburg; Members Liebman
and Walsh dissenting).

°331 NLRB 1527 (2000).

0271 NLRB 78 (1984).
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majority concluded that it was not appropriate to speculate, without facts
established in a hearing, that there was a causal relationship between the
conduct and the disaffection. To so speculate, the majority held, would
be to deny employees their Section 7 rights.

Members Liebman and Walsh, dissenting, agreed with the Regional
Director that the employer’s alleged unilateral change was of the type that
would tend to cause employee disaffection with the union by undermining
the union’s perceived authority as the employees’ bargaining
representative, and to interfere with the employees’ free choice in an
election. They concluded that due to the inherent tendency of such a
change to undercut the union’s support, a hearing was unnecessary. The
dissenters further noted that a hearing might be unnecessary here because
an administrative law judge had dismissed the allegation that the alleged
unilateral change was unlawful, and, if the Board upheld this finding, the
decertification petition would be reinstated.

3. Employee Status of Graduate Student Assistants

In Brown University,"* the Board majority overruled New York
University,”> and found that graduate student assistants are not
“employees” within the meaning of Section 2(3) of the Act. In
overruling NYU, the majority returned to the pre-NYU principle of
Leland Stanford University,** that graduate student assistants are not
statutory employees because they are “primarily students and have a
primarily educational, not economic, relationship with their university.”**
The majority found that Leland Stanford was “wholly consistent with the
overall purpose and aim of the Act,” which “is designed to cover
economic relationships,”*® and interpreted Section 2(3) in light of this
“underlying fundamental premise of the Act.”*® The majority concluded:
“The Board’s longstanding rule that it will not assert jurisdiction over
relationships that are ‘primarily educational’ is consistent with these
principles.”” The majority also found that even if the graduate student
assistants were statutory employees, there are policy reasons for
declining to extend collective-bargaining rights to such persons, stating
that: “Imposing collective bargaining would have a deleterious impact on
overall educational decisions by the Brown faculty and administration.”*®

11342 NLRB No. 42 (Chairman Battista and Members Schaumber and Meisburg; Members Liebman
and Walsh dissenting).

%2332 NLRB 1205 (2000).

13214 NLRB 621 (1974).

4342 NLRB No. 42, slip op. at 5.

% 1d., slip op. at 5-6.

%1d., slip op. at 6.

d.

8 1d., slip op. at 8.
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The majority expressed no opinion regarding the Board’s decision in
Boston Medical Center," relied on heavily in the NYU decision, in which
a Board majority found that interns, residents, and house staff at teaching
hospitals are employees within the meaning of Section 2(3) of the Act.

Members Liebman and Walsh, dissenting, stated that they would
adhere to the Board’s decision in NYU. Emphasizing the broad
definition of “employee’ under Section 2(3) of the Act, they stated that
the Board is not free to create an exclusion from the Act’s coverage
absent compelling indications of Congressional intent. In addition, they
characterized the majority’s approach as “woefully out of touch with
contemporary academic reality” and based on an image of the university
that “was already outdated” when Leland Stanford was issued in the
1970s.”° They asserted that today, the university “is also a workplace for
many graduate students, and disputes over work-related issues are
common. As a result, the policies of the Act . . . apply in the university
context.”?

4. Employee Status of Disabled Workers

In Brevard Achievement Center, Inc.,? the Board majority concluded
that disabled workers who are in a primarily rehabilitative relationship
with their putative employer are not statutory employees within the
meaning of the Act. Consistent with its recent decision in Brown
University,”® the majority again set forth its interpretation of Section 2(3)
of the Act, concluding that the Act was intended by Congress to cover
primarily economic relationships between employer and employee.
Finding the Board’s longstanding rule that it will not assert jurisdiction
over relationships that are “primarily rehabilitative” to be consistent with
this statutory interpretation, the majority reaffirmed the “primarily
rehabilitative” standard as the test for assessing the “employee” status of
disabled workers in rehabilitative programs.

The majority then applied the primarily rehabilitative standard to the
facts of this case:

Although the disabled clients work the same hours, receive the
same wages and benefits, and perform the same tasks under the
same supervision as the nondisabled employees, they work at

19330 NLRB 152 (1999) (Chairman Truesdale and Members Fox and Liebman; Members Hurtgen
and Brame dissenting).

20342 NLRB No. 42, slip op. at 12.

2 d., slip op. at 15.

22 342 NLRB No. 101 (Chairman Battista and Members Schaumber and Meisburg; Members
Liebman and Walsh dissenting).

2 342 NLRB No. 42 (finding that graduate student assistants are not statutory employees because
their relationship with their employer is “primarily educational”).
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their own pace, and performance problems are dealt with through
additional training rather than discipline. These policies support
a determination that the relationship between BAC and its clients
is primarily rehabilitative, not motivated principally by economic
considerations.**

Noting the factual similarities between this case and the Board’s prior
decisions in Goodwill Industries of Tidewater®® and Goodwill Industries
of Denver,? the majority concluded that BAC’s disabled workers are not
statutory employees. The majority voiced its concern that the imposition
of collective bargaining on a primarily rehabilitative relationship would
run the risk of interfering with the rehabilitative process. The majority
also noted that Congress has not deemed it appropriate to change the
Board’s longstanding doctrine to refrain from exercising jurisdiction over
those relationships.

Members Liebman and Walsh, dissenting, observed that this case
“presents the Board with the perfect opportunity to revisit longstanding
precedent governing disabled workers in light of a legal and policy
landscape that has evolved dramatically in the last 15 years,”*” and stated
that they would abandon doctrines which were based on outdated notions
about the place of the disabled in society. In their view, the majority’s
decision relegates disabled workers “to the economic sidelines, making
them second-class citizens both in society and in their own
workplaces.”?®

The dissent contended that disabled workers are statutory employees,
as they come within the common-law meaning of the term “employee”
and are not specifically exempted from the Act’s coverage. Contrary to
the majority’s position that the employment relationship must be
primarily economic, the dissent asserted that “economic activity need not
be the sole, or even dominant, purpose of a cognizable employment
relationship.”?®

5. Weingarten Rights

In IBM Corp.,* the Board majority concluded that employees who
work in a nonunion workplace are not entitled, under Section 7 of the
Act, to have a coworker accompany them to an interview with their

24342 NLRB No. 101, slip op. at 6.

% 304 NLRB 767 (1991).

%304 NLRB 764 (1991).

21342 NLRB No. 101, slip op. at 8-9.

% d., slip op. at 15.

2d., slip op. at 11.

% 341 NLRB No. 148 (Chairman Battista and Member Meisburg; Member Schaumber concurring;
Members Walsh and Liebman dissenting).
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employer, even if the affected employee reasonably believes that the
interview might result in discipline. The majority overruled Epilepsy
Foundation of Northeast Ohio,®* which extended to unrepresented
employees a right to have a coworker present during investigatory
interviews, and returned to pre-Epilepsy Board precedent holding that
Weingarten® rights apply only to unionized employees.

The majority stated that policy considerations favored overruling
Epilepsy, noting that in recent years there has been a rise in the need for
investigatory interviews, both in response to new statutes governing the
workplace, and in response to new security concerns raised by terrorism
and workplace violence. The majority asserted that in a nonunion
workplace, coworkers do not represent the interests of the entire work
force; coworkers have no official status as does a union representative,
and thus cannot redress the imbalance of power between employers and
employees; coworkers do not have the same skills as a union
representative and thus are not as effective in facilitating workplace
interviews; and the presence of a coworker, instead of a union
representative, may compromise the confidentiality of a workplace
investigation. For these reasons, the majority concluded that a nonunion
employer has the right to conduct prompt, efficient, thorough, and
confidential workplace investigations without the presence of a
coworker.

Member Schaumber, concurring, would find that the right to the
presence of a witness in a predisciplinary investigatory interview is
unique to a workplace in which employees are represented by a union
and is distinctly derived from the statute, and that the language of the
statute does not provide such a right to nonrepresented employees.

Members Liebman and Walsh, dissenting, find no persuasive basis for
the majority’s “abruptly overruling” Epilepsy, a decision upheld on
appeal as “both clear and reasonable.”®* Members Liebman and Walsh
concluded that a statutory foundation for coworker representation exists
under Section 7 even in the absence of a union, and that due process
considerations supported such representation. They asserted that the
majority has neither demonstrated that Epilepsy is contrary to the Act,
nor offered compelling policy reasons for failing to follow precedent.

D. Financial Statement

The obligations and expenditures of the National Labor Relations
Board for the fiscal year ended September 30, 2004, are as follows:

®1 331 NLRB 676 (2000).
%2 NLRB v. J. Weingarten, 420 U.S. 251 (1975).
* Epilepsy Foundation of Northeast Ohio v. NLRB, 268 F.3d 1095, 1102 (D.C. Cir. 2001).
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Personnel compensation $154,875,528
Personnel benefits 34,244,999
Benefits for former personnel 38,211
Travel and transportation of persons 1,770,712
Transportation of things 169,783
Rent, communications, and utilities 31,429,543
Printing and reproduction 209,366
Other services 15,689,854
Supplies and materials 2,140,644
Equipment 1,471,601
Insurance claims and indemnities 486,160

Total obligations $242,526,401
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1
NLRB Jurisdiction

The Board’s jurisdiction under the Act, regarding both representation
proceedings and unfair labor practices, extends to all enterprises whose
operations “affect” interstate or foreign commerce." However, Congress
and the courts? have recognized the Board’s discretion to limit the
exercise of its broad statutory jurisdiction to enterprises whose effect on
commerce is, in the Board’s opinion, substantial-such discretion being
subject only to the statutory limitation® that jurisdiction may not be
declined when it would have been asserted under the Board’s self-
imposed jurisdictional standards prevailing on August 1, 1959.*
Accordingly, before the Board takes cognizance of a case, it must first be
established that it had legal or statutory jurisdiction, i.e., that the business
operations involved “affect” commerce within the meaning of the Act. It
must also appear that the business operations meet the Board’s applicable
jurisdictional standards.”

! See Secs. 9(c) and 10(a) of the Act and also the definitions of “commerce” and “affecting
commerce” set forth in Sec. 2(6) and (7), respectively. Under Sec. 2(2) the term “employer” does
not include the United States or any wholly owned Government corporation, any Federal Reserve
Bank, any State or political subdivision, any person subject to the Railway Labor Act, or any
labor organization other than when acting as an employer. The exclusion of nonprofit hospitals
from the definition of employer was deleted by the health care amendments to the Act (Pub. L.
93-360, 88 Stat. 395, effective Aug. 25, 1974). Nonprofit hospitals, as well as convalescent
hospitals, health maintenance organizations, health clinics, nursing homes, extended care
facilities, and other institutions “devoted to the care of sick, infirm, or aged person[s],” are now
included in the definition of “health care institutions” under the new Sec. 2(14) of the Act.
“Agricultural laborers” and others excluded from the term “employee” as defined by Sec. 2(3) of
the Act are discussed, inter alia, at 29 NLRB Ann. Rep. 52-55 (1964), and 31 NLRB Ann. Rep.
36 (1966).

2 See 25 NLRB Ann. Rep. 18 (1960).

% See Sec. 14(c)(1) of the Act.

* These self-imposed standards are primarily expressed in terms of the gross dollar volume of
business in question: 23 NLRB Ann. Rep. 18 (1958). See also Floridan Hotel of Tampa, 124
NLRB 261 (1959), for hotel and motel standards.

® Although a mere showing that the Board’s gross dollar volume standards are met is ordinarily
insufficient to establish legal or statutory jurisdiction, no further proof of legal or statutory
jurisdiction is necessary when it is shown that the Board’s “outflow-inflow” standards are met. 25
NLRB Ann. Rep. 19-20 (1960). But see Sioux Valley Empire Electric Assn., 122 NLRB 92
(1958), concerning the treatment of local public utilities.
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A. Indian Owned and Operated Commercial Enterprises
Including Enterprises Operated on Indian Reservations

In San Manuel Indian Bingo and Casino,® the Board reversed
precedent and asserted jurisdiction over a casino owned by an Indian
tribe and located on its reservation. The Board majority of Chairman
Battista and Members Liebman and Walsh established a new standard for
determining the circumstances under which the Board will assert
jurisdiction over a commercial enterprise that is wholly owned and
operated by an Indian tribe. The Board abandoned the premise it
established in Fort Apache Timber Co.,” and Southern Indian? that
location of the enterprise—whether on a reservation or not—is the
determinative factor in assessing whether a tribal enterprise is excluded
from the Act’s jurisdiction.

Instead, the Board held that it will look to whether or not Federal
Indian policy requires that the Board decline to assert jurisdiction. It will
first apply the test articulated by the Ninth Circuit in Donovan v. Coeur
d’Alene Tribal Farm,® which was derived from the Supreme Court’s
decision in Federal Power Commission v. Tuscarora Indian Nation.*
Then, Board will assess whether an assertion of jurisdiction furthers the
purpose of the Act.

The respondent operates a casino on its reservation in San Bernardino,
California. Most of the casino’s employees are not Indians and the
casino caters to patrons from outside the reservation. The Hotel
Employees & Restaurant Employees International (HERE) filed an
unfair labor practice charge, alleging that the respondent rendered
assistance and support to the Communications Workers International
Union by allowing its agents access to the respondent’s facility for
organizing activities, while denying HERE organizers the same access.
The respondent filed a motion to dismiss the complaint, contending that
it was not subject to the Board’s jurisdiction.

The Board dismissed the motion, finding that the respondent was an
employer pursuant to Section 2(2). First, the Board noted that Section
2(2) does not expressly exclude Indian tribes from the Act’s jurisdiction.
Citing a number of decisions in which Federal courts of appeals have
applied the Tuscarora-Coeur d’Alene analysis, the majority adopted that
analysis to determine whether, under Federal Indian policy, the assertion

6341 NLRB No. 138 (Chairman Battista and Members Liebman and Walsh; Member Schaumber
dissenting).

7226 NLRB 503 (1976).

8290 NLRB 436 (1988).

751 F.2d 1113 (1985).

0362 U.S. 99 (1960).
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of Board jurisdiction is permitted. Here, the Board found that none of
the Tuscarora-Coeur d’Alene exceptions applied. Thus, the Board
concluded that it was not precluded from asserting jurisdiction.

The majority established that the final step in the Board’s new
approach to its jurisdiction over tribal enterprises was to determine
“whether policy considerations militate in favor of or against the
assertion of the Board’s discretionary jurisdiction.” The purpose of this
last step, the majority asserted, was “to balance the Board’s interest in
effectuating the policies of the Act with its desire to accommodate the
unique status of Indians in our society and legal culture.” The Board
concluded that policy considerations favored the assertion of the Board’s
jurisdiction. In so concluding, the Board relied upon the fact that the
casino is a typical commercial enterprise, employing and catering to non-
Indians; that the Act would not unduly interfere with the tribe’s
autonomy because “the Act would not broadly and completely define the
relationship between the Respondent and its employees;” and that the
Act’s effects would not extend to intramural matters.

Dissenting, Member Schaumber argued that Congress had not
authorized the Board to assert jurisdiction over tribal enterprises located
on reservations. He disputed the majority’s interpretation of the
Supreme Court’s Tuscarora decision, alleging that the majority was
relying on distinguishable dicta, which the Court has subsequently
abandoned. Thus, Member Schaumber concluded that absent express
Congressional authorization or a clear Supreme Court mandate, the
Board may not interfere with the sovereignty of Indian tribes.

In Yukon Kuskokwim Health Corp.,' the Board overruled its previous
decision and declined to assert jurisdiction over a tribally owned and
operated health services program for Native Alaskans. The Board
reconsidered its previous decision in light of its decision in San Manuel
Indian Bingo and Casino, which it issued as a companion to this case. In
San Manuel Indian Bingo and Casino, the Board established a new
standard for determining the circumstances under which it will assert
jurisdiction over a commercial enterprise owned and operated by an
Indian tribe. Applying the new standard, the Board concluded that
policy considerations weighed against the Board asserting its
discretionary jurisdiction.

The respondent is a regional nonprofit corporation that provides a
comprehensive health services program for Native Alaskans in
Southwestern Alaska. The management of the program is made up

341 NLRB No. 139 (Chairman Battista and Members Liebman and Walsh; Member Schaumber
concurring).
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entirely of members of the 58 Alaskan Native tribes located in the area.
Although only 1-2 members of the proposed bargaining unit are Native
Alaskans, 95 percent of the program’s patients are Native Alaskans. The
program is funded pursuant to the Indian Self-Determination Act (ISDA)
and provides its services free of charge to Native Alaskans. In 1999,
following Southern Indian Health Council,*? the Board asserted its
jurisdiction and found that the respondent violated Section 8(a)(5) of the
Act by refusing to recognize and bargain with the union, which had won
a Board election. On December 19, 2000, the U.S. Court of Appeals for
the District of Columbia denied enforcement of the Board’s order and
remanded the case to the Board for further consideration of the
respondent’s argument that it was entitled to exemption from the Act’s
jurisdiction because the ISDA authorizes it to act as an arm of the
Federal government.

The Board decided on remand that the respondent was not exempt
under the Section 2(2) exemption for the Federal government. The
Board noted that the most recent amendments to the ISDA emphasize the
government-to-government relationship between the tribes and the
Federal government. The Board found that such an emphasis
demonstrates that the tribes operating under the ISDA are separate from
the Federal government.

For reasons set forth in San Manuel Bingo and Casino, the Board
majority of Chairman Battista and Members Liebman and Walsh
concluded that the Board was not precluded from asserting jurisdiction
over the respondent. The Board majority reasserted that the Act does not
expressly exclude Indian tribes, including Native Alaskan tribes. In
addition, the Board majority found that the respondent did not meet any
of the Tuscarora-Coeur d’Alene exceptions.

Finally, the Board majority found “policy considerations weigh
against the Board asserting its discretionary jurisdiction.” The Board
majority relied upon the fact that the respondent was fulfilling the
Federal government’s trust responsibility to provide free health care to
Indians; that the respondent’s impact on interstate commerce is minimal,
and the respondent does not compete with other hospitals within the
purview of the Act. Thus, the Board concluded that “the character of the
respondent’s enterprise and its principal patient base militate against the
Board’s assertion of jurisdiction.”

Member Schaumber concurred in the Board’s dismissal of the
complaint. Because he did not agree with the majority’s rationale, he
wrote separately. Applying the analysis set forth in his dissent in San

2290 NLRB 436 (1988).
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Manuel Indian Bingo and Casino, Member Schaumber concluded that
the Board is precluded from asserting jurisdiction over the respondent
because it lacks clear authority to do so from Congress or the Supreme
Court.

B. Employer Providing Fueling Services to Air Carriers

In Aircraft Service International,” the Board found that the employer

was engaged in interstate air common carriage so as to bring it within the
jurisdiction of the National Mediation Board pursuant to Section 201 of
Title Il of the Railway Labor Act, and thus not within the jurisdiction of
the NLRB. Accordingly, the Board dismissed a petition seeking an
amendment of a certification of representative previously issued to
A.S.1.G. Employees Association, to reflect a vote by the bargaining unit
to affiliate with Operating Engineers Local 324.

The employer provides fueling services at Detroit Metropolitan
Airport for Northwest Airlines and its affiliated carriers. Most of the unit
employees are fuelers. The rest are mechanics and quality control
employees. The parties stipulated that the work done by ASIG
employees is the type of work traditionally performed by employees of
air carriers.

On December 10, 2003, the Board requested that the National
Mediation Board (NMB) study the record and determine the applicability
of the Railway Labor Act to the employer. The NMB issued an opinion
stating its view that the employer and its Detroit employees are subject to
the Railway Labor Act. The NMB uses a two-pronged jurisdictional
analysis: (1) whether the work is traditionally performed by employees
of air and rail carriers; and (2) whether a common carrier exercises direct
or indirect ownership or control. Both prongs of the test must be met,
and the NMB concluded that they were in this case.

As noted above, the parties stipulated that the work done by ASIG
employees is the type of work traditionally performed by employees of
air carriers. With respect to the ownership or control issue, the record
showed, inter alia, that: the carriers, with which the employer has a cost-
plus contract, are the employer’s only customers in Detroit; they own
almost all of the equipment used by the employer, whom they reimburse
for the rental costs of its Detroit facilities; the carriers’ schedules dictate
the staffing levels and hours for the employer’s employees; and, that
carrier personnel direct unit employees.

2342 NLRB No. 99 (Chairman Battista and Members Schaumber and Meisburg).
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The Board (NLRB), having considered the facts of the case in light of
the opinion issued by the NMB, agreed that the employer is within the
NMB’s jurisdiction and dismissed the petition.
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Board Procedure

A. Failure to Produce Subpoenaed Documents

In McAllister Towing & Transportation Co.,* the Board: (1) held that
the administrative law judge did not abuse her discretion in imposing
limited sanctions against the respondent for failing to timely produce
subpoenaed documents; and (2) announced that allegations of
misconduct by a party or attorney should be submitted directly to the
investigating officer pursuant to Section 102.177 of the Board’s Rules
and Regulations.

The case arose out of the respondent’s alleged unfair labor practices
during an organizing campaign among its tugboat workers. Prior to the
hearing, the General Counsel timely served the respondent with
subpoenas seeking documents related to the complaint allegations. The
respondent petitioned to revoke the subpoenas, arguing, among other
things, that the subpoenas were burdensome and sought irrelevant
documents.

The day before the hearing, the judge advised the respondent’s
counsel that she would rule on the respondent’s petition the following
morning. The respondent had not yet supplied the General Counsel with
any of the subpoenaed documents. The judge instructed counsel that the
respondent should be ready to “substantially comply” the following
morning. The judge specifically rejected counsel’s argument that the
respondent was not obliged to gather and produce subpoenaed
documents until the judge ruled on its petition to revoke, and that the
respondent then would be entitled to a “reasonable time” to comply.

On the morning of the hearing, the judge granted in part and denied in
part the respondent’s petition to revoke. She then expressly ordered the
respondent to comply. Counsel said he would “consult” with his client
and would advise the judge how promptly the respondent would comply.
Counsel did not offer any documents, offer any assurances that the
respondent had begun collecting any documents, or give any specific
timetable about when the respondent would produce the subpoenaed
documents.

On motion by the General Counsel, and after hearing argument from
all the parties, the judge imposed limited sanctions against the

341 NLRB No. 48 (Members Liebman and Walsh; Member Schaumber dissenting in part).
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respondent under Bannon Mills.? The judge granted the General
Counsel’s request to prove by secondary evidence those matters where
there was noncompliance with the subpoenas, and she precluded the
respondent from rebutting that evidence. The judge, however, denied the
General Counsel’s request to limit the respondent’s right of cross-
examination. The judge also refused to automatically draw adverse
inferences on the relevant issues, explaining that she would draw such
inferences only where otherwise appropriate.

On review, the Board majority of Members Liebman and Walsh
found no merit in the respondent’s exceptions to the judge’s imposition
of sanctions. The majority declared that the applicable standard of
review was the “abuse of discretion” standard, and found that the judge
did not abuse her discretion.

The majority explained, “a party who simply ignores a subpoena
pending a ruling on a petition to revoke does so at his or her peril.” The
issue was whether the record established, with sufficient clarity, that this
is what the respondent did. The majority found that the judge reasonably
concluded, on the record before her, that Bannon Mills sanctions were
indeed warranted.

The majority found it significant that: (1) the respondent did not
comply with the subpoenas upon receiving them, even with respect to
items that clearly were relevant and available; and (2) the respondent did
not begin compliance upon the judge’s disposition of its petitions to
revoke, despite the judge’s express instructions the prior day and despite
the judge’s express order. The majority found insufficient counsel-for-
the-respondent’s answer that he would “consult” with the respondent and
his vague assurance that he would advise the parties how promptly the
respondent would comply.

The majority also relied on the fact that the respondent’s
noncompliance was likely to prejudice the General Counsel’s case and
the overall proceeding. The majority observed that the General Counsel
likely would have been forced to alter, or even delay, the presentation of
her case over the ensuing hearing dates depending on the respondent’s
conception of a “reasonable time” and what documents the respondent
happened to produce or not produce. The majority noted that the
situation was exacerbated by the difficulty the parties already were
experiencing in getting subpoenaed witnesses to appear when scheduled
because they were aboard vessels at various times. The respondent’s
failure to timely produce subpoenaed documents could have meant that
the General Counsel would have been forced to recall previously

2146 NLRB 611 (1964).
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examined witnesses, as well, which would have further disrupted and
prolonged the hearing.

For these reasons, the majority found that the judge did not abuse her
discretion in imposing limited sanctions against the respondent.

Member Schaumber dissented on the Bannon Mills sanctions because,
in his view, the record did not establish that the respondent’s failure to
timely produce the subpoenaed documents constituted deliberate
defiance or abuse of the Board’s subpoena procedures sufficient to
impugn the integrity of the hearing process. Specifically, Member
Schaumber argued that the judge erred by imposing sanctions without
making specific findings as to the scope of the respondent’s prehearing
compliance efforts and without attempting to ascertain how long it would
take for respondent to comply fully with her rulings on the petition to
revoke.

Last, the judge had recommended that the Board warn counsel based
on his allegedly frivolous answer to the complaint, and other incidents
arising during the hearing. The Board did not pass on the
recommendation. The Board announced that allegations of misconduct
must be submitted to the investigating officer under Section 102.177 of
the Board’s Rules and Regulations. The Board reasoned that Section
102.177(e) ensures that “[a]ll allegations of misconduct” will be handled
according to established procedures with appropriate due process
safeguards. Accordingly, the Board transmitted the judge’s
recommendation to the investigating officer.

B. Limitation of Section 10(b)

In Broadway Volkswagen,® the Board reversed the administrative law
judge’s finding that the allegations of unlawful unilateral wage increases
(excluding one employee’s wage increase), promotions, and direct
dealing were time barred, and found that the respondent violated the Act
as alleged. In addition, the Board reversed the judge’s findings that the
respondent lawfully withdrew recognition from the union and failed to
provide relevant information.  Finally, the Board found that an
affirmative bargaining order was warranted as a remedy for the
respondent’s unlawful withdrawal of recognition.

The respondent sells and services new and used cars. The union was
certified as the collective-bargaining representative of the respondent’s
16 service and parts employees in December of 1997. The parties met for
negotiations on several occasions between January of 1998 and
November of 1999 but did not reach agreement on a contract. The

%342 NLRB No. 128 (Members Liebman, Walsh, and Meisburg).
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respondent unilaterally granted wage increases to six employees and
promoted five of them during the period of April through January of
1999. The respondent never informed the union about any of the
promotions or wage increases.

Although the respondent called five of the employees as witnesses,
none of them testified about their specific job duties either before or after
their wage increases and promotions. One of respondent’s owners, Mike
Murphy, testified that he, himself, had not been aware of the wage
increases received by three of the employees until the respondent
received the union’s unfair labor practice charges, and that lower-level
supervisors had made the decisions to grant the increases. Murphy also
testified that the respondent did not have official job titles or job
descriptions.  After the November bargaining session, the parties
suspended bargaining until after the holidays.

In February of 1999, the respondent received a petition signed by 11
of the 16 unit employees stating that they no longer wanted to be
represented by the union. Thereafter, the respondent informed the union
that it was withdrawing its recognition. A few months later, the union
requested that the respondent furnish it with information, including a list
of current employees and their classifications. The respondent did not
furnish this information to the union.

The judge found that the respondent unlawfully unilaterally granted a
wage increase, promoted and created a new job classification with
respect to one of the employees, but dismissed the remaining complaint
allegations. With regard to the unilateral change allegations involving
four of the employees and the direct dealing allegation as to one of those
employees, the judge found that the charges were time barred, because
they were filed more than 6 months after the union knew or should have
known about those changes. The judge further found that the respondent
did not violate the Act by withdrawing recognition from the union and
refusing to provide information requested by the union.

In reversing the judge, the Board reasoned that there was no evidence
that the union had actual notice with regard to the changes affecting the
four employees. The Board further observed that it would not impute
constructive knowledge to the union because, contrary to the judge’s
finding, the respondent’s implementation of the changes, and the
circumstances in which they were implemented, did not provide the
union with clear and unequivocal notice. With regard to the wage
increases, the Board explained that there was no evidence of any open or
obvious action, indication, or sign of the changes. As to the promotions,
it noted that the respondent presented little or no record evidence
describing the duties of the employees either before or after the
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promotions. Thus, the Board reasoned that there was no basis for finding
that the union was on notice that the employees’ duties had changed. The
Board also found that the record did not support the judge’s finding that
the union failed to exercise due diligence with respect to investigating
any other possible wage increase or change in working conditions, noting
that the union maintained contact with employees and actively
represented them in bargaining.

In addition, the Board found that the respondent unlawfully withdrew
recognition from the union. Relying on Penn Tank Lines, Inc.,* it
explained that the respondent’s unfair labor practices resulted in a
sufficient number of tainted signatures on the employee petition, so that
the respondent could not properly rely on the petition to support a good-
faith doubt of majority support for the union. Because the Board found
that the respondent unlawfully withdrew recognition, it found that the
respondent’s refusal to provide the requested relevant information was
also unlawful. Finally, for the reasons set forth in Caterair
International,” the Board found that an affirmative bargaining order was
warranted as a remedy for the respondent’s unlawful withdrawal of
recognition.

C. Referral to the Contractual Grievance-Arbitration
Procedure

In Wonder Bread,® the Board panel deferred, pending arbitration, an
allegation that an employer had failed and refused to bargain with a
union before unilaterally requiring its Route Sales Representatives
(RSRs) to submit to physical examinations, including possible drug
testing, pursuant to regulations of the United States Department of
Transportation (DOT).

The parties’ contract contained a multistep grievance and arbitration
process which provided for final and binding arbitration of *any
difference [ ] between the Company and the Union as to the
interpretation or application of any provision of this Agreement.” The
contract also contained a provision governing the employer’s rights as to
“the management of the plant, the methods of operation, and the
direction of the workforce”

The Board panel stated that, under United Technologies Corp.,’
deferral was appropriate because the parties had a bargaining relationship
dating back several decades, the employer expressed a willingness to

336 NLRB 1066, 1067 (2001).

®322 NLRB 64 (1996).

®343 NLRB No. 14 (Chairman Battista and Members Schaumber and Walsh).
7268 NLRB 557, 558 (1984).
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utilize the grievance-arbitration process to resolve the instant dispute,
and the union, by filing a grievance, indicated that the subject of the
grievance is amenable to the grievance-arbitration process. See E. I. du
Pont & Co.2 Moreover, there was no contention that the employer had
been hostile to the exercise of its employees’ protected statutory rights.
The Board panel rejected the General Counsel’s contention that the
matter was not appropriate for deferral because the issue of whether the
employer’s conduct violated its statutory obligation to bargain did not
turn on a dispute over an interpretation of the agreement’s terms, and
therefore the dispute was not cognizable under the contract’s grievance-
arbitration provision. Observing that the question of the reasonable
interpretation of the collective-bargaining agreement was one for the
arbitrator, the Board panel found that the contract’s grievance-arbitration
provision was extremely broad, in that a grievance could be filed with
respect “to any difference [ ] between the Company and the Union as to
the interpretation” of the agreement and any grievance could be brought
to arbitration. Where the interpretation of the agreement has been
implicated, and the subject matter of grievances that could be filed and
pursued to arbitration has not been restricted, the Board will defer. See,
e.g., Roy Robinson Chevrolet.” Thus, the Board panel observed that
Collyer™ prearbitral deferral of unfair labor practice charges challenging
unilateral changes is appropriate even where no specific contractual
provision’s meaning is in dispute."’ Here, however, the employer’s
reliance on the management-rights clause created a dispute as to the
interpretation of the agreement. Under such circumstances, deferral was
appropriate regardless of whether the Board would interpret the
management-rights clause as justifying the unilateral change at issue. See
generally Roy Robinson, supra. Because the Board retained jurisdiction
pending issuance of the arbitrator’s decision, which had not yet been
rendered, the Board panel concluded that the Board’s processes could
always be reinvoked if the arbitral award was not susceptible to an

® 293 NLRB 896, 897 (1989).

® 228 NLRB 828, 830 (1977) (quoting United Steelworkers v. Warrior & Gulf Navigation Co., 363
U.S. 574, 582-583 (1960)).

0 Collyer Insulated Wire, 192 NLRB 837 (1971).

1 See, e.g., Inland Container Corp., 298 NLRB 715 (1990) (unilateral imposition of drug-testing
program); E. I. du Pont & Co., 275 NLRB 693 (1985) (unilateral changes in certain work schedules);
Standard Oil Co. (Ohio), 254 NLRB 32, 34 (1981) (fact that examination “is not pinpointed in the
agreements as a conceded management prerogative is not medical reason enough for disregarding
the proof, if there be any, that the parties did intend to permit [employer] to give such tests when
appropriate”).
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interpretation consistent with the Act or if it was inconsistent with the
standards of Spielberg Mfg. Co."

2112 NLRB 1080 (1955). Contrary to the General Counsel’s position, the Board has deferred to
arbitrators’ decisions finding that language in a general management-rights clause authorizes an
employer’s unilateral changes in terms and conditions of employment. See, e.g., Hoover Co., 307
NLRB 524 (1992); Dennison National Co., 296 NLRB 169 (1989).
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Representation Proceedings

The Act requires that an employer bargain with the representative
designated by a majority of its employees in a unit appropriate for
collective bargaining. But it does not require that the representative be
designated by any particular procedure as long as the representative is
clearly the choice of a majority of the employees. As one method for
employees to select a majority representative, the Act authorizes the
Board to conduct representation elections. The Board may conduct such
an election after a petition has been filed by or on behalf of a group of
employees or by an employer confronted with a claim for recognition
from an individual or a labor organization.

Incident to its authority to conduct elections, the Board has the power
to determine the unit of employees appropriate for collective bargaining
and to formally certify a collective-bargaining representative on the basis
of the results of the election. Once certified by the Board, the bargaining
agent is the exclusive representative of all employees in the appropriate
unit for collective bargaining with respect to rates of pay, wages, hours
of employment, and other conditions of employment.

The Act also empowers the Board to conduct elections to decertify
incumbent bargaining agents that have been previously certified or that
are being currently recognized by the employer. Decertification petitions
may be filed by employees, by individuals other than management
representatives, or by labor organizations acting on behalf of employees.

This chapter concerns some of the Board’s decisions during the past
fiscal year in which the general rules governing the determination of
bargaining representative were adapted to novel situations or reexamined
in the light of changed circumstances.

A. Bars to an Election
Alleged Employer Unfair Labor Practices

In Saint Gobain Abrasives, Inc.," a Board majority concluded that a
hearing must be held to determine if there is a causal connection between
alleged unfair labor practices and employee disaffection with a union,
overruling Priority One Services.? The union had filed unfair labor

1342 NLRB No. 39 (Chairman Battista and Members Schaumber and Meisburg; Members Liebman
and Walsh dissenting).
2331 NLRB 1527 (2000).
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practice charges against the employer, alleging that the employer refused
to bargain in good faith by unilaterally implementing an interim health
insurance program. The Regional Director subsequently issued a
complaint in the case. The petitioner then filed the petition, seeking to
decertify the union.

The Regional Director dismissed the petition, concluding that the
alleged unilateral change caused employees to reject the union. The
Regional Director’s finding of causal nexus was made without a hearing.
The Board majority concluded that such a factual determination of causal
nexus should not be made without an evidentiary hearing. The majority
noted that under Master Slack,® the Board resolves “the issue of
causation” under a multifactor test. Here, those factors would include, at
a minimum, such issues as: how many employees incurred an increase in
the cost of health care; how much was the increase; how many
employees enrolled in different plans as a result of the alleged unilateral
change; how many employees switched care givers as a result of the
change; and how many employees expressed dissatisfaction with the
union prior to the change.

The majority noted that the alleged unfair labor practice was a single
unilateral change on a single subject and that there were significant
factual issues as to the impact of that change. In such circumstances, the
majority concluded that it was not appropriate to speculate, without facts
established in a hearing, that there was a causal relationship between the
conduct and the disaffection. To so speculate, the majority held, would
be to deny employees their Section 7 rights.

In dissent, Members Liebman and Walsh agreed with the Regional
Director that the employer’s alleged unilateral change was of the type that
would tend to cause employee disaffection with the union by undermining
the wunion’s perceived authority as the employees’ bargaining
representative and to interfere with the employees’ free choice in an
election. They concluded that due to the inherent tendency of such a
change to undercut the union’s support, a hearing was unnecessary. The
dissenters further noted that a hearing might otherwise be unnecessary
because an administrative law judge had dismissed the allegation that the
health insurance change at issue violated Section 8(a)(5) of the Act. The
dissent noted that if the Board upheld this finding, the decertification
petition would be reinstated. Thus, the dissenters argued that expeditious
action on the unfair labor practice case by the Board could make a
hearing in the representation case unnecessary.

3271 NLRB 78 (1984).
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B. Appropriate Unit Issues
1. Multifacility Unit

In Laboratory Corporation of America® the Board found the
petitioned-for multifacility unit to be an inappropriate unit. Food &
Commercial Workers Local 1358 petitioned for a unit of employees
employed by the employer at seven Patient Service Centers (PSCs),
located in southeastern New Jersey under the supervision of
Phlebotomist Supervisor Lana Gray, contending that these employees
shared a separate and identifiable community of interest and therefore
constituted an appropriate unit. The employer, on the other hand,
contended that the petitioned-for unit was inappropriate and that the unit
must include the other 22 PSCs comprising its Southern New Jersey
Region. The Regional Director found the petitioned-for unit to be an
appropriate unit.

The Board disagreed. Applying the traditional community-of-interest
analysis, the Board noted that the seven PSCs do not comport with any of
the employer’s administrative divisional or regional groupings and that
the supervisory responsibility of Gray was not stable enough to form the
basis of a finding that the 7-PSC unit was appropriate. Additionally, the
Board found that management of all of the Southern New Jersey PSCs
was relatively centralized and that there were limitations on Gray’s
supervisory authority. Finally, the Board found that there was regular
interchange between the petitioned-for PSCs and the excluded
Hammonton PSC. It was undisputed that the employees at the 29
southern New Jersey PSCs had identical skills, duties, and functions and
worked under identical terms and conditions of employment. The Board
concluded that: “Although it is clear that the employees in the petitioned-
for unit share a community of interest, we find that the evidence fails to
establish that it is separate and distinct from the community of interest
they share with other employees of the Employer’s Southern New Jersey
Region.”

2. Geographic Residual Units in Construction Industry

In Premier Plastering, Inc.,” the Board held that the petitioned-for
five county unit of the employer’s plasterers was inappropriate and found
that the only appropriate unit would be a geographic residual unit
excluding only those areas covered by current Section 9(a) agreements.

This case was yet another in a long line of cases arising from the
unique and long-running dispute between the Bricklayers and the

4341 NLRB No. 140 (Chairman Battista and Members Walsh and Meisburg).
%342 NLRB No. 111 (Chairman Battista and Members Schaumber and Walsh).
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Operative Plasterers unions. Here, the petitioner (Operative Plasterers
Local 80) sought to represent a unit of the employer’s plasterers working
in five counties in northeastern Ohio. The employer and the petitioner
were parties to an 8(f) agreement covering Cuyahoga County. The
employer and the intervening Bricklayers Local 16 were parties to a 9(a)
agreement covering bricklaying and cement masonry work in Ashtabula,
Lake, and Geauga Counties. The employer was also party to two other
collective-bargaining agreements with other Operative Plasterers locals
covering limited geographic areas in Ohio—an 8(f) agreement covering
Carroll, Holmes, Medina, Portage, Stark, Summit, Tuscarawas, and
Wayne Counties and a 9(a) agreement covering Trumbull, Mahoning,
and Columbiana Counties. The Regional Director found the petitioned-
for five county unit appropriate.

The Board reversed the Regional Director’s finding and found that the
geographically limited five-county unit was inappropriate because there
was no evidence that the plasterers performing work in those five
counties had a community of interest different from when they
performed work in other areas. Instead, the Board followed its recent
decision in G.L. Milliken Plastering,® and directed the Regional Director
to craft a residual unit excluding only those areas covered by the current
9(a) agreement.

3. RNs Employed in Off-Campus Facilities

In Stormont-Vail Healthcare, Inc.,” the Regional Director found that a
unit of approximately 700 registered nurses (RNs) employed by the
employer at its hospital complex and at about seven other buildings
located within six blocks of the hospital complex (the main campus) in
Topeka, Kansas, was appropriate for bargaining. Pursuant to the
stipulation of the parties, the Regional Director also included about 11
RNs that worked for LifeStar, a helicopter ambulance service owned and
operated by the employer, based in three locations outside of the main
campus (10 miles, 25 to 30 miles, and 70 miles away). The Regional
Director excluded other non-main campus RNs employed by the
employer in Topeka and in surrounding towns, especially those RNs at
the Stormont-Vail psychiatric facility, outlying clinics, and community
nursing centers. Contrary to the Regional Director, the Board concluded
that RNs in the employer’s off-campus psychiatric facility, outlying
clinics, and two community nursing centers must be included in the
otherwise employer-wide multifacility unit found appropriate.

®340 NLRB No. 138 (2003).
7340 NLRB No. 143 (Members Liebman, Schaumber, and Walsh).
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In about February 2001, the employer moved its inpatient acute care
psychiatric department from the hospital complex to a facility about two
miles from the main campus called Stormont-Vail West, and continued
to provide inpatient psychiatric services at the senior diagnostic unit,
which remained in the hospital complex. The Stormont-Vail West
facility operated one unit for adults and another for adolescents and
children, while the older, “fragile” patients were placed in the senior
diagnostic unit.

The Board found that the RNs at the Stormont-Vail West psychiatric
facility did not have a distinct community of interest from the psychiatric
RNs at the senior diagnostic unit or other RNs included in the unit found
appropriate. The RNs at Stormont-Vail West worked at the hospital
complex prior to the relocation of the inpatient acute care psychiatric
department. The Board relied on evidence of some interchange between
the RNs at Stormont-Vail West and the senior diagnostic unit, and the
similarity of the work performed by the RNs in both of these inpatient
operations. The Board also noted the supervisory/managerial
interchange between Stormont-Vail West and the senior diagnostic unit.
Finally, the RNs at Stormont-Vail West used the cafeteria and fitness
center located at the main campus, and attended common meetings,
classes, and social events with included RNs.

In 1995, the employer acquired a group of physicians’ clinics, located
in about 17 locations in Topeka and surrounding towns, with distances
ranging from 3 to 60 miles away from the main campus. In including
these clinics, the Board reasoned that the skills and functions of the RNs
in the outlying clinics were similar to those of RNs included in the unit.
Further, the geographic proximity of the outlying clinics to the hospital
complex and main campus was similar to other included locations.
Moreover, the unit included RNs who worked at clinics that were located
in the hospital complex and main campus, and some of these groupings
were part of the same administrative grouping as the outlying clinics and
shared common oversight. Further, the outlying clinics were well-
integrated with the rest of the employer’s centralized system.

Finally, the Board found that the exclusion of the RNs in the
community nursing centers from the unit found appropriate was
arbitrary. The Board reasoned that the clinics were geographically
proximate to the included locations, with one clinic located only six
blocks from the hospital complex, and the other located in a suburb of
Topeka.  Further, these centers shared a common administrative
grouping with other included clinics, and were well-integrated with the
rest of the employer’s centralized system.
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4. Employee Status of Graduate Student Assistants

In Brown University,® the Board majority overruled New York
University,’ and found that graduate student assistants are not
“employees” within the meaning of Section 2(3) of the Act. The
petitioner sought a unit of teaching assistants, research assistants, and
proctors. Relying on NYU, the Regional Director found that the
petitioned-for individuals are statutory employees. In NYU, the Board
found that graduate student assistants were statutory employees because
they met the test establishing a conventional master-servant relationship
with the university.’® The Board granted the employer’s request for
review of the Regional Director’s Decision.

In overruling NYU, the Board majority returned to the pre-NYU
principle of Leland Stanford University,™* that graduate student assistants
are not statutory employees because they are “primarily students and
have a primarily educational, not economic, relationship with their
university.”** The Board found that Leland Stanford was “wholly
consistent with the overall purpose and aim of the Act,” which “is
designed to cover economic relationships.”™® The Board majority
interpreted Section 2(3) in light of this “underlying fundamental premise
of the Act”*  The Board therefore concluded: “The Board’s
longstanding rule that it will not assert jurisdiction over relationships that
are ‘primarily educational’ is consistent with these principles.”*

The Board majority also found that even if the graduate student
assistants were statutory employees, there are policy reasons for
declining to extend collective-bargaining rights to such persons. The
majority stated: “Imposing collective bargaining would have a
deleterious impact on overall educational decisions by the Brown faculty
and administration.”® The majority concluded that “it simply does not
effectuate national labor policy to accord [such persons] collective
bargaining rights because they are primarily students.”’

The Board majority expressed no opinion regarding the Board’s
decision in Boston Medical Center,*® relied on heavily in the NYU

8342 NLRB No. 42 (Chairman Battista and Members Schaumber and Meisburg; Members Liebman
and Walsh dissenting).
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decision, in which a Board majority found that interns, residents, and
house staff at teaching hospitals are employees within the meaning of
Section 2(3) of the Act.™

Members Liebman and Walsh dissented, stating: “We would adhere
to the Board’s decision in NYU and thus affirm the Regional Director’s
decision.”® Emphasizing the broad definition of “employee” under
Section 2(3) of the Act, they pointed out that the Board is not free to
create an exclusion from the Act’s coverage absent compelling
indications of Congressional intent.* In addition, they characterized the
majority’s approach as “woefully out of touch with contemporary
academic reality” and based on an image of the university that “was
already outdated” when Leland Stanford was issued in the 1970s.? They
pointed out that today, the university “is also a workplace for many
graduate students, and disputes over work-related issues are common.
As a result, the policies of the Act . . . apply in the university context.”?

5. Employee Status of Disabled Workers

In Brevard Achievement Center, Inc.,** Chairman Battista and
Members Schaumber and Meisburg concluded that disabled workers who
are in a primarily rehabilitative relationship with their putative employer
are not statutory employees within the meaning of the National Labor
Relations Act. The majority emphasized that the Board has never
asserted jurisdiction over relationships that are primarily rehabilitative in
nature. Members Liebman and Walsh dissented.

Consistent with its recent decision in Brown University,” (finding that
graduate student assistants are not statutory employees because their
relationship with their employer is “primarily educational”), the Board
again set forth its interpretation of Section 2(3) of the Act. Reading that
section in context with the other sections of the statute, the Board
concluded that the Act was intended by Congress to cover primarily
economic relationships between employer and employee. “The
imposition of collective bargaining on relationships that are not primarily
economic does not further the policies of the Act,” it stated. Finding its
longstanding rule that it will not assert jurisdiction over relationships that
are “primarily rehabilitative” to be consistent with this statutory

¥ 1d., slip op. at 1 fn. 4.

20342 NLRB No. 42, slip op. at 12.

21d., slip op. at 14.

2d., slip op. at 12.

2 d., slip op. at 15.

342 NLRB No. 101 (Chairman Battista and members Schaumber and Meisburg; Members
Liebman and Walsh dissented).

%342 NLRB No. 42.
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interpretation, the Board reaffirmed its “primarily rehabilitative”
standard as the test for assessing the “employee” status of disabled
workers in rehabilitative programs.

The Board thereafter applied the primarily rehabilitative standard to
the facts of the case:

Although the disabled clients work the same hours, receive the
same wages and benefits, and perform the same tasks under the
same supervision as the nondisabled employees, they work at their
own pace, and performance problems are dealt with through
additional training rather than discipline. These policies support a
determination that the relationship between BAC and its clients is
primarily rehabilitative, not motivated principally by economic
considerations.

Noting the factual similarities between the case and the Board’s prior
decisions in Goodwill Industries of Tidewater,?® and Goodwill Industries
of Denver,?’ the Board concluded that Brevard’s disabled workers are not
statutory employees.

The majority voiced its concern that the imposition of collective
bargaining on a primarily rehabilitative relationship would run the risk of
interfering with the rehabilitative process. The majority also noted that
Congress has not deemed it appropriate to change the Board’s
longstanding doctrine to refrain from exercising jurisdiction over those
relationships.

In dissent, Members Liebman and Walsh observed that this case
“presents the Board with the perfect opportunity to revisit longstanding
precedent governing disabled workers in light of a legal and policy
landscape that has evolved dramatically in the last 15 years.” They
stated that they would abandon doctrines which, they argued, were based
on outdated notions about the place of the disabled in society.

In the dissent’s view, the disabled workers are statutory employees, as
they come within the common-law meaning of the term “employee” and
they are not specifically exempted from the Act’s coverage. Contrary to
the majority’s position that the employment relationship must be
primarily economic, the dissent concluded, “economic activity need not
be the sole, or even dominant, purpose of a cognizable employment
relationship.”

The dissenting Members asserted that the majority’s decision “ignores
the plain language of the Act, invades the legislative arena, and
contravenes contemporary federal policy.” They contended the majority

%304 NLRB 767 (1991).
27304 NLRB 764 (1991).
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“relegates the Employer’s disabled janitors and all similarly-situated
workers to the economic sidelines, making them second-class citizens
both in society and in their own workplaces.”

6. Public Utility Presumption

In Verizon Wireless,?® the Board held that the preference for system-
wide units in the public utility industry does not apply to retail
employees working in a utility’s retail stores because retail store
employees “are so divorced from the operation of the Employer’s
wireless network.”

The union petitioned for a unit of sales representatives and assistant-
sales representatives working at three retail facilities in Bakersfield,
California. The employer argued that as a wireless telephone service
provider it was a “public utility” and, accordingly, only a system-wide
unit consisting of either 69 retail outlets in its Northern
California/Nevada Region or 311 retail outlets in its West area was
appropriate.

The Board rejected the employer’s arguments and found the
petitioned-for unit to be an appropriate unit. First, the Board explained
that the system-wide presumption represents a balance of “employees’
Section 7 rights to bargain collectively through representatives of their
own choosing against the public’s interest in the unbroken provision of
necessary services.” Assuming arguendo that a wireless telephone
company is a public utility, the Board balanced “the negligible potential
for an interruption in the provision of services of a public utility against
the employees’ right to freely organize” and found that the system-wide
presumption did not apply to retail store employees. Applying its
traditional community-of-interest test, the Board found that the
petitioned-for three-facility unit was an appropriate unit for bargaining.

7. Employee Relative of Nonowner Manager

In Peirce-Phelps, Inc.,”® the Board majority overruled a challenge to
the ballot of 16-year-old employee Michael Panara Jr., rejecting the
union’s contention that Panara Jr. should be excluded from the stipulated
bargaining unit based on his family relationship to a supervisor of unit
employees. The majority reasoned that because Panara Jr. enjoyed no
special status by virtue of his family relationship with the supervisor,
there was no basis to exclude him from the unit. In dissent, Member
Walsh stated that the evidence supported a finding of special status. He

%8341 NLRB No. 63 (Members Schaumber, Walsh, and Meisburg).
% 341 NLRB No. 78 (Chairman Battista and Member Schaumber; Member Walsh dissenting in
part).
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also noted that the majority’s implicit limitation of special status to
“special status on the job” did not follow from Board precedent.

In August 2003, a representation election was held, pursuant to a
Stipulated Election Agreement, among all full-time and seasonal
warehousemen at the employer’s Decatur Road facility. At that time,
Panara Jr. was a seasonal warehouseman at Decatur Road. Panara Jr.
had worked for the employer from the age of 14, during various breaks in
his high school academic year, but mainly over the summer. He served
under the supervision of his father, Michael Panara Sr., who was the
Decatur Road warehouse manager. Panara Sr. had no ownership interest
in the employer.

Under applicable state law, Panara Jr. was not of age to operate heavy
lifting equipment within the warehouse. He was, however, able to
perform other warehousing functions. Panara Sr. created a schedule for
Panara Jr. from week-to-week to ensure that he was occupied with these
other warehousing functions and was not in the warehouse when the
work required the operation of heavy lifting equipment.

Citing Bell Convalescent Hospital®® and McFarling Foods,* the
majority stated that it would give effect to the parties’ intent, as reflected
in the Stipulated Election Agreement, to include seasonal warehousemen
such as Panara Jr. in the proposed bargaining unit, unless a statutory
provision or Board policy counseled otherwise. The majority stated,
moreover, that relevant Board policy counsels exclusion of an employee
who is related to a nonowner manager only if the employee enjoys
“specific special privileges or benefits” by virtue of his or her
relationship with the nonowner manager.

The majority found that Panara Jr. enjoyed no such special privileges
or benefits by virtue of his relationship to Panara Sr. According to the
majority, Panara Jr. worked under the same conditions and the same
policies as other seasonal warehousemen, performing similar tasks and
earning a comparable wage. Where his duties differed from those of the
other warehousemen, the difference was mandated by state law and did
not follow from Panara Jr.’s relationship to Panara Sr. Similarly, the
majority stated, fluctuations in Panara Jr.’s schedule were a consequence
of his “legal impediment” (i.e., his inability to operate heavy lifting
equipment) and not a special benefit flowing from his relationship with
Panara Sr.

Responding to the dissent’s argument that Panara Jr. would not have
been hired at the early age of 14 but for his relationship to Panara Sr., the

%337 NLRB 191 (2001).
®1 336 NLRB 1140 (2001).
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majority stressed that regardless of the circumstances surrounding Panara
Jr.’s hiring, he enjoyed no special treatment “on the job,” citing
Cumberland Farms.* Contrary to the dissent, the majority also asserted
that the fact that Panara Jr. lives with and is financially dependent on
Panara Sr. is irrelevant given the absence of other indicia of special
status.

Member Walsh, in dissent, maintained that Panara Jr. received special
treatment with regard to his schedule, which was tailored to
accommodate his school commitments and his legal incapacity to
perform important job functions (i.e., those involving heavy lifting
equipment). Member Walsh also noted that Panara Jr. was hired at an
exceptionally early age, despite the legal incapacity noted above.
Contrary to the majority, Member Walsh asserted that the circumstances
of Panara Jr.’s hiring are probative of special status even though they do
not relate strictly to conditions “on the job.” The majority’s narrow
focus on Panara Jr.’s status “on the job,” he said, was not compelled by
Cumberland Farms. “In Cumberland Farms, the Board held that being
related to and living with a nonowner supervisor, without more, is
insufficient to exclude the employee-relative from the unit. From this
holding, it does not follow that where there is something more, the Board
is precluded from considering all relevant circumstances in determining
special status.”®® Noting the presence of “much more” in this case (e.g.,
the special treatment in scheduling), Member Walsh concluded that the
circumstances of Panara Jr.’s hiring are relevant to the finding of special
status.

C. Objections to Conduct Affecting the Election

1. Union’s Use of Employee Photographs and Quotations in
Campaign Materials

In BFI Waste Service, LLC,* the Board adopted the hearing officer’s
findings that the petitioner’s use of employee photographs and gquotations
in its campaign materials was not objectionable because it obtained
consent for such use and because its use of those pictures or quotes was
not misrepresentation warranting overturning the election under Midland
National Life Insurance Co.,* or Van Dorn Plastic Machinery, Inc. v.
NLRB.*

%2272 NLRB 336 fn. 2 (1984).

% 341 NLRB No. 78, slip op. at 4 (internal citation omitted).

* 343 NLRB No. 35 (Chairman Battista and Member Liebman; Member Meisburg concurring).
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In March 2004, agents of the petitioner conducted meetings during
which employees were asked to sign release forms allowing the
petitioner to use the employees’ likenesses and names in its campaign
publications. Pictures were taken of employees signing release forms.
In addition, employees were asked for statements in support of the union,
for use in campaign literature. Employees who did not make statements
were told that the petitioner’s organizing department might develop
statements that would be attributed to them. Employee photographs and
statements (or attributed statements) were included in a flyer entitled “A
Shop for Change” and a poster entitled “We’re Voting Teamsters Yes!”

The employer objected, and later argued in exceptions, that the
petitioner did not obtain informed employee consent to include their
pictures in its campaign materials. It also argued that the petitioner
painted a false portrait of employee support through its inclusion in the
poster entitled “We’re Voting Teamsters Yes!” of the likenesses of
employees who either did not vote or did not vote “yes.” It also argues
that the petitioner misrepresented employee sentiments through its
attribution of statements in support of the union to employees in that
poster and the “A Shop for Change” flyer.

Finding no merit to those exceptions, and adopting the hearing
officer’s findings, the Board found “under the circumstances of this case,
that the Petitioner’s conduct does not warrant overturning the election.”
Although the Board warned that it does not “condone the creation and
attribution of quotes to employees, at least where the union makes no
pre-publication effort to verify that the quotes fairly represent the views
of the quoted employees,” the Board reasoned that the alleged
misrepresentations in this case were neither “pervasive” nor “artfully
deceptive” under Midland National Life and Van Dorn. The Board
found that the alleged misrepresentations were not “pervasive” because
“at most, the views of only two employees were arguably
misrepresented.” It also rejected that the “artful deception” of employees
had occurred because “the employees directly involved were told that a
quote would be prepared for them, and the accuracy of those quotations
could have been verified by other employees.”

2. Employer’s Use of Ride-Alongs

In Frito Lay, Inc.,*” the Board found that the employer’s use of ride-
alongs with its truckdrivers as a campaign tactic did not constitute
objectionable conduct.

During the decertification campaign, the employer used “ride-alongs,”
in which management accompanied the unit truckdrivers on their routes,

%7 341 NLRB No. 65 (Chairman Battista and Member Schaumber; Member Liebman concurring).
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as an opportunity to answer any questions the drivers had concerning the
election. The routes averaged 10 to 12 hours, and most drivers had about
three ride-alongs during the 6-week campaign.

The Regional Director examined the factors considered by the Board
in related contexts, such as seat-of-power interviews and employer home
visits, and concluded that, based on the circumstances, the ride-alongs
were an oppressive and unfair tactic that tainted the legitimacy of the
election. Consequently, the Regional Director set aside the
decertification election and ordered a new election.

Citing Noah’s New York Bagels,® the Board reversed the Regional
Director, set aside the second election, and certified the results of the first
election.

The Board majority held that the use of ride-alongs to communicate
an employer’s position on union representation to its truckdrivers is not,
in itself, coercive. Rather, an employer’s use of ride-alongs to
communicate with its employees during an election campaign is only
objectionable if, under all of the circumstances, the use of ride-alongs
interferes with the employees’ right to freely choose a bargaining
representative. The majority listed the following factors to be considered
in deciding whether an employer’s use of ride-alongs amounts to
objectionable conduct: (1) whether the use and conduct of ride-alongs is
reasonably tailored to meet the employer’s need to communicate with its
employees in light of the availability and effectiveness of alternate means
of communication; (2) the atmosphere prevalent during the ride-alongs
and the tenor of the conversation between the drivers and the employer’s
representatives; (3) whether the employer effectively permitted the
employees to decline ride-alongs; (4) the frequency of the ride-alongs,
both during and prior to the election campaign; (5) the positions held by
the ride-along guests; (6) whether the ride-alongs were scheduled in a
discriminatory manner; and (7) whether the ride-alongs took place in a
context otherwise free of objectionable conduct.

Applying these factors in the instant case, the Board majority found
that the employer’s use of ride-alongs was not coercive. The majority
noted that the employer had a limited opportunity to meet with the
drivers on company time, and the ride-alongs permitted relaxed meetings
on company time without interfering with the drivers’ work schedules.
There was no indication that the employer intentionally made the ride-
alongs unnecessarily burdensome and unpleasant for the truckdrivers; the
length of the trips was dictated by the length of the drivers’ routes. The
tenor of the conversations during the ride-alongs was casual, amicable,

% 324 NLRB 266 (1997).
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and nonthreatening, and there was no pressure from management to
discuss the election. The drivers were free to decline ride-alongs and
there was no pressure placed on the drivers to accept ride-alongs. Ride-
alongs for other purposes were not uncommon before the election
campaign, and the employer did not schedule excessive preelection ride-
alongs for each driver. Many of the ride-along guests were fellow
drivers from other facilities. Finally, the majority found that the ride-
alongs were not used in a discriminatory manner and took place in the
context of a campaign free from coercive or objectionable conduct.

Member Liebman concurred with the result, finding it compelled by
the Board’s decision in Noah’s New York Bagels. However, Member
Liebman noted that there are good reasons to reconsider the multifactor
approach of Noah’s New York Bagels and consider adopting a bright-line
rule prohibiting campaign-related ride-alongs altogether.

3. Collection of Mail Ballots

In Fessler & Bowman, Inc.,*® the Board held that a party engages in
objectionable conduct when it collects or otherwise handles an
employee’s mail ballot. The Board also held that a party does not engage
in objectionable conduct when it solicits employees’ mail ballots.

Fessler & Bowman, Inc., involved a mail ballot runoff election
between two unions. During the ballot period, the incumbent union
asked employees to give their mail ballots to union agents who would
forward them to the Board. The union actually collected two employees’
mail ballots. A tally of the ballots showed that the union defeated the
petitioner by four votes. The petitioner filed objections alleging that the
union tainted the election by both soliciting and collecting employees’
mail ballots.

The Board first noted the fundamental importance of maintaining the
secrecy and integrity of its election processes. The Board found that a
party “casts doubt on the integrity of the election process and undermines
election secrecy” when it collects employees’ mail ballots. Therefore,
the Board held that mail-ballot collection is objectionable. The Board
members disagreed, however, whether it was per se objectionable if
timely objections were filed. Members Liebman and Walsh found that
the collection of the ballots would be a basis for setting aside an election
where a determinative number of ballots were affected. Chairman
Battista and Member Schaumber would find that such a collection
warrants a new election, if objections are filed, even if it could not be
shown that this objectionable conduct was outcome determinative. In

% 341 NLRB No. 122 (Members Liebman and Walsh; Chairman Battista and Member Schaumber
concurring in part and dissenting in part. Member Meisburg was recused.)



Representation Proceedings 59

their view, a bright-line rule that elections be set aside if such collections
occur is necessary to restore the integrity of the balloting process.

Members Liebman and Walsh, on the other hand, found that soliciting
employees’ mail ballots is not objectionable because solicitation “d[oes]
not create an opportunity for ballot tampering or for a breach of secrecy.”
Chairman Battista and Member Schaumber disagreed. They would find
that ballot solicitation is objectionable because it forces an employee to
either accede to the request or decline the request and be viewed as a
dissenter. They additionally found that prohibiting solicitation would
help to uncover otherwise undetectable ballot collection. However, in
the absence of a Board majority to prohibit ballot solicitation, Chairman
Battista and Member Schaumber agreed with their colleagues to remand
the case to the Regional Director to resolve the challenged ballots to
determine whether the Union’s ballot collection could have affected the
election result.

4. Anonymous Telephone Threats

In Cedars-Sinai Medical Center,* the Board unanimously found that
anonymous telephone threats to an antiunion employee a few weeks
before the election tended to interfere with employee free choice and
warranted setting aside the election.

Petitioner California Nurses Association filed a representation petition
on October 30, 2002, seeking to represent a unit of registered nurses
(RNs) at employer Cedars-Sinai Medical Center. The election was
conducted on December 11 through 13, 2002. The tally of ballots
showed 695 for and 627 against the petitioner, with 10 challenged
ballots, an insufficient number to affect the results of the election.

The employer filed 19 timely objections to the conduct of the
election, alleging, inter alia, that, in the time leading up to the election,
the petitioner, by its agent and supporters, made a series of anonymous
telephone threats to known antiunion employees.

Two such employees were emergency room nurses Christine Foxon
and Scott Barnes. Foxon and Barnes, who were among the most active
opponents of the petitioner’s organizing efforts, recruited nurses who
also opposed these efforts to attend meetings; they also distributed
antiunion flyers and cofounded an antiunion organization called “One
Voice, Our Voice.”

Beginning sometime in August and spanning through October or
November, Foxon began to receive a series of threatening phone calls.
The first three calls essentially warned Foxon to “back off” her
opposition to the petitioner and that she “needed to be careful” about

42342 NLRB No. 58 (Chairman Battista and Members Schaumber and Walsh)
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opposing the petitioner. After receiving the third call, Foxon pressed
“*69” and the individual who answered the phone said “California
Nurses.” During the fourth and final call, the caller told Foxon that he or
she knew that Foxon had two little girls and that she needed to think
about her family and her girls and back off.

In November, Barnes also began to receive threatening phone calls.
Barnes, who was a pet owner and animal lover, received a total of seven
to ten calls in which the callers variously told him to “stop fucking with
the [Petitioner],” that little kittens look good in frying pans, that they
would stab his dogs, and that wouldn’t it be terrible if his Corgis (the
breed of dogs he owned) were run over. These calls stopped at the end
of November, 2 weeks before the election.

Barnes testified that he discussed these threats with Foxon and other
coworkers; he also told 20 to 30 other nurses of the threats at a meeting
of the emergency room department.

The administrative law judge, in recommending that the employer’s
objections be overruled in their entirety, found, inter alia, that the threats
to Foxon and Barnes did not rise to the level of objectionable conduct.
Applying the Board’s standard for party conduct,* the judge found that
the threats—though likely disseminated to a determinative number of
unit employees—did not have the tendency to interfere with voting
employees’ freedom of choice. The judge reasoned that the threats were
made to only two unit employees, and they were less intimidating
because they were made anonymously; and, she reasoned that employees
who had heard about the threats would not have reason to believe that the
callers had the power to effectuate violence on unit employees. She
further posited that, because the threatening calls had ended 2 weeks
before the election, it was reasonable to assume that the cessation of the
threats had been disseminated and that the threats did not persist in the
minds of unit employees as they were casting their votes.

The employer subsequently filed timely exceptions with the Board to
the judge’s recommendation to overrule its objections, including those
pertaining to the threats to Foxon and Barnes.

Reversing the judge, the Board found that the threats to Barnes
constituted objectionable conduct that warranted setting aside the
election. In doing so, the Board found that the employer had failed to
show that any of the threatening calls to Foxon took place in the “critical
period” between the filing of the petition and the election. However, the
Board found that, given the similarities between these threats and the

“1 A party’s preelection conduct is objectionable if it objectively has “the tendency to interfere with
employees’ freedom of choice.” Cambridge Tool & Mfg. Co., 316 NLRB 716 (1995).
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threats to Barnes, it was appropriate to consider the prepetition threats to
Foxon “only to the extent that they add[ed] meaning and dimension” to
the postpetition threats to Barnes. See Dresser Industries.*?

Turning then to the threats to Barnes, the Board, applying the standard
for party conduct,”® found that these threats had a tendency to interfere
with voting employees’ freedom of choice in the election. Specifically,
the Board found that the judge erred in finding that the anonymous
threats to Barnes were less serious than direct threats. The Board
reasoned that “the anonymous threats were potentially even more
menacing than a direct threat might have been” because the callers
“knew specific details about Barnes’ life,” and he “could not take
definitive measures to protect himself and his pets against individuals
whose identities he did not know.”

The Board noted that “[t]hreats such as these are certainly quite
severe; and where, as here, they are tied to an employee’s antiunion
stance or activities, the threats are reasonably calculated to interfere with
his freedom of choice.” The Board stated that the threats to Barnes were
such that they would tend to cause other unit employees who had heard
about them to “reasonably assume that the Petitioner was willing to
physically harm any employee—or the loved ones of any employee—
who opposed it or voted against it in the election.” The Board found that
these threats were even more disturbing when viewed in the context of
the prepetition threats of bodily harm to Foxon and her daughters.

The Board further pointed out that a shift of only 34 votes—out of
over 1,300 cast—could have changed the results of the election; and, it
found that more than this number of employees had likely heard about
the threats to Barnes, as there was evidence that these threats had been
widely discussed throughout the unit between the time of their cessation
and the time of the election. Thus, the Board, contrary to the judge,
concluded that, given the serious nature of the threats, “they would tend
to linger in the minds of employees who had heard about them for weeks
after the threats had ended.”

For the reasons described above, the Board found that the threats to
Barnes constituted objectionable conduct that warranted setting aside the
election. The Board therefore directed that a second election be held. In
view of this disposition, the Board found it unnecessary to pass on the

2242 NLRB 74, 74 (1979).
3 Even though the record did not reflect who made these threats, the Board applied the standard for
party conduct because there were no exceptions to the judge’s application of that standard.
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employer’s exceptions to the judge’s recommendations to overrule its
remaining objections.**

5. Threats of Reprisals

In Manhattan Crowne Plaza,” a Board majority found that a
memorandum sent by the employer to its employees did not threaten the
employees with a loss of benefits and wages and thus did not interfere
with the employees’ free choice in the election. The majority noted that
it is well settled that an employer “is free to communicate to his
employees any of his general views about unionism or any of his specific
views about a particular union, so long as the communications do not
contain a ‘threat of reprisal or force or promise of benefit.””*® Here, the
employer provided a recent, concrete example of a negative outcome for
employees who were represented by the same union that sought to
represent the employer’s employees. The memorandum described a
series of events at hotels—a year of negotiations followed by the union’s
rejection of an employer’s final offer—that resulted in the employees
there losing their jobs. The union had rejected the employer’s offer, and
that rejection prompted the events, which followed.

Further, the memorandum did not say that these same incidents were
going to happen if the employer’s employees voted in favor of union
representation. On the contrary, it noted, “each set of negotiations is
different.” The Board majority further noted that the employer made no
predictions. It said, “each set of negotiations is different.” In sum, the
employer simply described what could happen; it was not predicting
what would happen. The Board majority therefore found that the
employer’s memorandum did not, under all these circumstances, convey
a threat of reprisal if the employees selected the union as their collective-
bargaining representative but rather that it comes within the range of
permissible campaign conduct.

In dissent, Member Walsh concluded that the Regional Director
correctly found that the employer interfered with the election by
threatening employees, in a memorandum sent a week before the
election, that unionization would result in the loss of their jobs and
benefits. Member Walsh would find that the memorandum was a clear
attempt to communicate the message that unionization at two other hotels
caused those employees to lose their jobs and benefits, and that
unionization would likewise cause the employer’s employees to lose

44 Chairman Battista, however, would have found that the vandalism of the cars of three antiunion
nonunit employees was also objectionable when coupled with the other conduct found to be
objectionable.

45341 NLRB No. 90 (Chairman Battista and Member Schaumber; Member Walsh dissenting).

“®1d., slip op. at 1, citing NLRB v. Gissel Packing Co., 395 U.S. 575, 618 (1969).
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their jobs and benefits. Member Walsh further noted that simply stating
“each set of negotiations is different” was not sufficient to neutralize that
message. Furthermore, the employer offered no statement of objective
facts supporting its suggestion that its employees would suffer the same
fate as those at the other two hotels. Finally, although the memorandum
blamed the union for the loss of the jobs and benefits at the other hotels,
the memorandum actually discussed conduct—subcontracting out work
and firing employees—that was within the employer’s control rather than
the union’s control.

6. Preelection Promises of Benefits

In Suburban Journals of Greater St. Louis, L.L.C.,*" the Board
majority in agreement with the hearing officer, overruled objections that
the employer promised benefits to employees if the union were
decertified and that the employer blamed the union for benefits being
withheld. Thus, the Board certified the results of the election.

Employee Bradley filed a petition on June 23, 2003, seeking to
decertify the union as the representative of the employer’s editorial and
advertising department employees. The resulting August 4, 2003,
election produced 7 votes for and 7 against the union and no challenged
ballots.

In July 2003, Bradley faxed to the employer’s human resources
manager, Buhrman, a comparison prepared by the union of the
employees’ current health insurance plan and the one that the employer
had proposed in bargaining. Buhrman determined that the comparison
was misleading and erroneous. Employee Dawson called Buhrman three
times to request information regarding the employer’s unrepresented
employees’ benefits. In light of these inquiries, Buhrman decided to meet
with each unit employee individually to discuss insurance matters.

The meetings were held in a Denny’s restaurant during the final week
of July preceding the August 4 election. In each meeting, Buhrman
presented an outline of the employer’s unrepresented employees’
benefits and a chart showing the unrepresented employees’ biweekly
insurance contributions. She also presented a comparison for each
employee of how much the employee paid for insurance and how much
unrepresented employees were paying under the equivalent employer
plan. Finally, she presented a copy of the union’s insurance plan
comparison with the employer’s corrections marked on it.

At each meeting, Buhrman told the employee that she thought that the
employer’s insurance plan was the better plan. She told employee May
that it was unfortunate that the employees did not currently have the

47343 NLRB No. 24 (Members Schaumber and Meisburg; Member Walsh dissenting).
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stock purchase plan or 5 percent pay increase that the unrepresented
employees had received. When Dawson asked why the editorial staff was
not given the 5 percent pay increase, Buhrman responded that the union
had not asked for such an increase. Only employees Cunningham and
Bradley asked her what the employees would get if they voted to
decertify the union. She told them that she could not make any promises.

In overruling the objections, the Board majority found that nothing in
Buhrman’s meetings with employees constituted an implied promise of
benefits if the employees voted to decertify the union. Buhrman’s
comparison charts did not convey an implied promise of benefits, as they
were simple comparisons of existing health insurance costs for unit
employees and unrepresented employees and did not project future
benefits. Additionally, the benefit comparisons were presented in
response to an employee’s requests and therefore were less likely to be
considered an implied promise of benefits. Further, Buhrman, when
asked what employees would get if they decertified the union, explicitly
stated that she could not make any promises. Moreover, while
Buhrman’s meetings with employees took place during the week
preceding the election, the meetings closely followed the employee
inquiry and the union’s benefits misrepresentation that prompted the
meetings.

Dissenting, Member Walsh would have sustained the objection that
the employer promised benefits to employees if the union were
decertified. He found that, in the last few days of the election, the
employer clearly implied to virtually all unit employees that they would
receive improved benefits if they decertified the union. In his view,
“Buhrman’s focused emphasis on the unrepresented employees’ better
benefits and higher wages during the one-on-one lunches with unit
employees just a few days before the election effectively created a
sufficient measure of implied assurance, urgency, and personal
obligation that reasonably interfered with the unit employees’ ability to
freely choose whether to continue to be represented by the Union.”

In Allen’s Electric Co.,*® the Board majority held that it was not
objectionable for a union to promise and later pay reimbursements to
employees for wages they lost due to voting. The Board also
unanimously found that the union’s arrangement of an election-day
carpool for voters was not objectionable, even though the carpool had the
effect of increasing the reimbursements payable to two voters.

4340 NLRB No. 119 (2003) (Members Liebman and Walsh; Member Schaumber dissenting in
part).
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Eligibility to vote in the election was determined under the
Steiny/Daniel formula* applicable to constr