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I

Operations in Fiscal Year 1980

A. Summary

The National Labor Relations Board processed a record number of
cases in administering the basic U.S. labor relations law during fiscal
1980.

The total was 57,381 cases received, 4.5 percent more than a year
earlier. Fiscal 1980 was the 20th consecutive year of record NLRB
caseloads.

An independent Federal agency, the NLRB initiates no cases; it acts
upon those brought before it. All proceedings originate with formal filings
by the major segment of the public covered by the National Labor
Relations Act—men and women workers, labor unions, and private em-
ployers who are engaged in interstate commerce.

In using NLRB services at an unprecedented rate in 1980, the public
filed 44,063 charges alleging that business firms or labor organizations, or
both, committed unfair labor practices, prohibited by the statute, which
adversely affected hundreds of thousands of employees. The NLRB
during the year also received 12,701 petitions to conduct secret-ballot
elections in which workers in appropriate groups select or reject unions to
represent them in collective bargaining with their employers. Filings in
each category exceeded those of the preceding fiscal year.

The consistent growth of the NLRB caseload is a natural development,
keeping pace with a constantly expanding and changing economy. Yet it
is also significant to note a similar increase in the number of voluntary
adjustments of cases before the NLRB.

During fiscal 1980, records were set at all points along NLRB’s case-
processing pipeline. After the initial flood of charges and petitions, the
flow narrowed because the great majority of the newly filed cases were
resolved—and quickly—in NLRB’s national network of field offices by
dismissals, withdrawals, agreements, and settlements.

Finally came decisions by the five-member Board. In 1980, the Board
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decided 1,181 contested unfair labor practice cases, and 676 election
cases. This combined total was a Board record—achieved despite the fact
that for three-quarters of the year the Board had only four members, and
for 6 weeks it had only three.

The fiscal year was marked by increased productmty throughout the
Agency. Total case workload grew by more than 2 percent, yet full-time,
end-of-year staff declined from 3,029 to 2,939. In the decade fiscal 1970
through fiscal 1980, NLRB case intake climbed 71 percent, while em-
ployment rose just 34 percent.

John H. Fanning, NLRB Chairman, observed that “over the years we
have earned a deserved reputation for efficiency and economy.”

At the end of fiscal 1980, the Board was composed of Chairman Fanning
and Members Howard Jenkins, Jr., John A. Penello, John C. Truesdale,
and Don A. Zimmerman. William A. Lubbers was the General Counsel.

Improving its service to the labor relations public, the NLRB in 1980
opened its 51st field office, a resident office in Des Moines, Iowa, which
reports to the regional office in Minneapolis, and established its fourth

CHART NO. 1
CASE INTAKE BY UNFAIR LABOR PRACTICE
CHARGES AND REPRESENTATION PETITIONS
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office for administrative law judges in Atlanta. Headquarters for the
judges, who conduct hearings and issue decisions in unfair labor practice
proceedings, is in Washington, D.C., with other judges’ offices in San
Francisco and New York.

Statistical highlights of NLRB’s casehandling activities in fiscal 1980
include:

e The NLRB conducted 8,198 conclusive representation elections
among some 458,114 employee voters, with workers choosing labor un-
ions as their bargaining agents in 45.7 percent of the elections.

e Although the Agency closed 55,587 cases, the unprecedented inflow
of new cases created a total of 22,118 cases pending in all stages of
processing. The closing included 42,047 cases involving unfair labor prac-
tice charges and 13,540 cases affecting employee representation.

e Settlements, avoiding formal litigation while achieving the goal of
equitable remedies in unfair labor practice situations, numbered 11,721.
Only once has this total been exceeded.

e An all-time high of $32,424,132 in reimbursement to employees ille-
gally discharged or otherwise discriminated against in violation of their
organizational rights was obtained by the NLRB from employers and
unions. The total was for lost earnings, fees, dues, and fines. The NLRB
obtained 10,033 offers of job reinstatement, with 8,952 acceptances.

e Acting upon the results of professional staff investigation, which
produced a reasonable cause to believe unfair labor practices had been
committed, regional offices of the NLRB issued a record 6,230 com-
plaints, setting the cases for hearing.

o NLRB’s corps of administrative law judges, with less than au-
thorized strength due to retirements, deaths, and recruitment difficul-
ties, issued 1,273 decisions. Despite the output, proceedings pending
hearing at the end of the fiscal year rose to 2,693, the highest level in'the
Agency’s 45-year history.

NLRB Administration

The National Labor Relations Board is an independent Federal agency
created in 1935 by Congress to administer the basic law governing rela-
tions between labor unions and business enterprises engaged in inter-
state commerce. This statute, the National Labor Relations Act, came
into being at a time when labor disputes could and did threaten the
Nation’s economy.

Declared constitutional by the Supreme Court in 1937, the Act has
been substantially amended in 1947, 1959, and 1974, each amendment
increasing the scope of the NLRB’s regulatory powers.

The purpose of the Nation’s primary labor relations law is to serve the



4 Fortv-Fifth Annuval Report of the National Labor Relations Board

CHART NO. 2
ULP CASE INTAKE
(Charges and Situations Flled)
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YEAR 5 10 15 20 25 3 35 40 45 50 55
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CHARGES FILED SITUATIONS FILED

public interest by reducing interruptions in commerce caused by indus-
trial strife. It seeks to do this by providing orderly processes for protect-
ing and implementing the respective rights of employees, employers, and
unions in their relations with one another. The overall job of the NLRB is
to achieve this goal through administration, interpretation, and enforce-
ment of the Act.

Inits statutory assignment, the NLRB has two principal functions: (1)
to deter.nine and implement, through secret-ballot elections, the free
democratic choice by employees as to whether they wish to be repre-
sented by a union in dealing with their employers and, if so, by which
union, and (2) to prevent and remedy unlawful acts, called unfair labor
practices, by either employers or unions or both.

The NLRB does not act on its own motion in either function. It
processes only those charges of unfair labor practices and petitions for
employee elections which are filed in the NLRB’s 51 regional, subre-
gional, and resident offices.

The Act’s unfair labor practice provisions place certain restrictions on
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CHART NO. 3
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES
(Based on Cases Closed)

FISCAL YEAR 1980

DISMISSALS

(Before Complaint)
35 2%

(Betore Complaints)

=  312% =

BOARD ORDERS IN

CONTESTED CASES v
36%

CONTESTED CASES REACHING BOARD MEMBERS FOR DECISIONS

actions ot employers and labor organizations in their relations with em-
ployees, as well as with each other. Its election provisions provide
mechanics for conducting and certifying results of representation elec-
tions to determine collective-bargaining wishes of employees, including
balloting to determine whether a union shall continue to have the right to
make a union-shop contract with an employer.

In handling unfair labor practice cases and election petitions, the
NLRB is concerned with the adjustment of labor disputes either by way
of settlements or through its quasi-judicial proceedings, or by way of
secret-ballot employee elections.

The NLRB has no independent statutory power of enforcement of its
decisions and orders. It may, however, seek enforcement in the U.S.
courts of appeals, and parties to its cases also may seek judicial review.
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CHART NO. 3A
DISPOSITION PATTERN FOR MERITORIOUS
UNFAIR LABOR PRACTICE CASES
(Based on Cases Closed) Iy

FISCAL YEAR 1980

FORMAL AND INFORMAL |
SETTLEMENTS BY

REGIONAL OFFICES
82 9%

1 Followmg' Administrative Law Judge Decision, stipulated
record or summary judgment ruling

2/ Compliance with Administrative Law Judge Decision,
stipulated record or summary judgment ruling

NLRB authority is divided by law and by delegation. The five-member
Board primarily acts as a quasi-judicial body in deciding cases on formal
records. The General Counsel, who, like each member of the Board, is
appointed by the President, is responsible for the issuance and prosecu-
tion of formal complaints in cases leading to Board decision. He has
general supervision of the NLRB’s nationwide network of field offices.

For the conduct of its formal hearings in unfair labor practice cases, the
NLRB employs administrative law judges who hear and decide cases.
Administrative law judges’ decisions may be appealed to the Board by the
filing of exceptions. If no exceptions are taken, the administrative law
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judges’ orders become orders of the Board. Due to its growing caseload of
unfair labor practice proceedings, the need for additional administrative
law judges remains an acute operational problem.

As noted, all cases coming to the NLRB begin their processing in the
regional offices. Regional directors, in addition to processing unfair labor
practice cases in the initial stages, also have authority to investigate
representation petitions, to determine units of employees appropriate for
collective-bargaining purposes, to conduct elections, and to pass on ob-
Jections to conduct of elections. There are provisions for appeal of repre-
sentation and election questions to the Board.

CHART NO 3B

DISPOSITION PATTERN FOR UNFAIR LABOR
PRACTICES CASES AFTER TRIAL
(Based on Cases Closed)

FISCAL YEAR 1980

CONTESTED =
OARD DECISIONS -
ISSUED v

SETTLEMENTS
AND ADJUSTMENTS
BY REGIONAL OFFICES

7 3%

!/ Following Administrative Law Judge Decision, stipulated
record' orlsummary Jjudgment ruling

2/ Dismussals, withdrawals, and other dispositions
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B. Operational Highlights
1. Unfair Labor Practices
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After charges are filed in NLRB field offices nationwide, investigations
are conducted by the professional staff to determine whether there is
reasonable cause to believe the Act has been violated. If not, the regional
director dismisses the charge or it is withdrawn by the charging party. If
the charge has merit, the regional director seeks voluntary settlement or
adjustment by the parties to the case to remedy the apparent violation. If
settlement efforts fail, the case goes to hearing before an NLRB adminis-
trative law judge and, lacking settlement at later stages, on to decision by
the five-member Board.

Of importance is the fact that more than 90 percent of the unfair labor
practice cases filed with the NLRB in the field offices are disposed of in a
median of some 40 days without the necessity of formal litigation before
the Board. Only about 4 percent of the cases go through to Board deci-
sion,

In fiscal 1980, 44,063 unfair labor practice charges were filed with the
NLRB, an increase of 7 percent over the 41,259 filed in fiscal 1979. In
situations in which related charges are counted as a single unit, there was
a 6-percent increase from the preceding fiscal year. (Chart 2.)

Alleged violations of the Act by employers increased to 31,281 cases, an
8-percent increase from the 29,026 of 1979. Charges against unions in-
creased 4 percent to 12,628 from 12,105 in 1979.

There were 154 charges of violation of section 8 (e) of the Act, which
bans hot-cargo agreements; 147 against unions, 1 against employers, and
6 against unions and employers jointly. (Tables 1A and 2.)

The overwhelming majority of all charges against employers allege
illegal discharge or other discrimination against employees. There were
18,315 such charges, or 59 percent of the total charges that employers
committed violations.

Refusal-to-bargain was the second largest category of allegations
against employers, comprising 9,866 charges, or about 32 percent of the
total charges. (Table 2.)

Of charges against unions, there were 8,206 alleging illegal restraint
and coercion of employees, about 65 percent, down from the 69 percent
in 1979. There were 2,987 charges against unions for illegal secondary
boycotts and jurisdictional disputes, 26 percent more than the 2,368 of

1979.
There were 1,690 charges of illegal union discrimination against em-

ployees, up from 1,578 in 1979. There were 600 charges that unions
picketed illegally for recognition or for organizational purposes, com-
pared with 530 charges in 1979. (Table 2.)

In charges against employers, unions led by filing 58 percent. Unions
filed 18,241 charges, individuals filed 12,976, and employers filed 64
charges against other employers.

As to charges against unions, 7,567 were filed by individuals, or 60
percent of the total of 12,628. Employers filed 4,847, and other unions
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CHART NO. 5
UNFAIR LABOR PRACTICE MERIT FACTOR
FISCAL PERCENT LOETR;‘\TL
YEAR ? 1|0 1|5 2|0 2|5 3[0 3|5 AP 4|5 SP 515 FACTOR (%)
1970 I 342 -
1971 — 312
1972 — 327 —
1973 — 319
1974 — 316 —]
1975 — 302 -]
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filed the 214 remaining charges.

In fiscal 1980, 42,047 unfair labor practice charges were closed Some
94 percent were closed by NLRB regional offices, down from the 95
percent in 1979. During the fiscal year, 28 percent of the cases were
settled or adjusted before issuance of administrative law judges’ deci-
sions, 31 percent by withdrawal before complaint and 35 percent by
administrative dismissal.

In evaluation of the regional workload, the number of unfair labor
practice charges found to have merit is important—the higher the merit
factor the more litigation required. Some 36 percent of the unfair labor
practice cases were found to have merit. The merit factor in charges
against employers was 39 percent, against unions 28 percent.

When the regional offices determine that charges alleging unfair labor
practices have merit, attempts at voluntary resolution are stressed—to
improve labor-management relations and to reduce NLRB litigation and
related casehandling. Settlement efforts have been successful to a sub-
stantial degree. In fiscal 1980, precomplaint settlements and adjustments
were achieved in 7,614 cases, or 17.5 percent of the merit charges. In 1979
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CHART NO. 6
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the percentage was 17.7.

Cases of merit not settled by the regional offices produce formal com-
plaints, issued on behalf of the General Counsel. This action schedules
hearings before administrative law judges. During 1980, 6,230 com-
plaints were issued, compared with 5,413 in the preceding fiscal year.
(Chart 6.)
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CHART NO 7
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Of complaints issued, 84 percent were against employers, 14 percent
against unions, and 2 percent against both employers and unions.

NLRB regional offices processed cases from filing of charges to is-
suance of complaints in a median of 46 days, compared with 45 days in
1979. The 46 days included 15 days in which parties had the opportunity to
adjust charges and remedy violations without resort to formal NLRB
processes. (Chart 6.)

Additional settlements occur before, during, and after hearings before
administrative law judges. Even so, their hearing and decisional work-
load is heavy. The judges issued 1,273 decisions in 1,910 cases during
1980. They conducted 1,300 initial hearings, and 27 additional hearings in
supplemental matters. (Chart 8 and Table 3A.)

By filing exceptions to judges’ findings and recommended rulings,
parties may bring unfair labor practice cases on up to the five-member
Board for final NLRB decision.

In fiscal 1980, the Board issued 1,181 decisions in unfair labor practice
cases contested as to the law on the facts—1,098 initial decisions, 38
backpay decisions, 42 determinations in jurisdictional work dispute
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CHART NO. 8
ADMINISTRATIVE LAW JUDGE HEARINGS AND DECISIONS
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cases, and 3 decisions on supplemental matters. Of the 1,098 initial
decision cases, 985 involved charges filed against employers, 105 had
union respondents, and 8 contained charges against both employers and
unions. The Board held that employers violated the statute in 974 cases,
while dismissing in their entirety the complaints in the other 11 proceed-
ings. Of the 105 decisions involving charges against unions, the Board
found violations in 104 cases, and dismissed the complaint in the other 1.
Violations were found by the Board in 7 of the 8 cases against both
employers and unions.

For the year, the NLRB awarded backpay to 15,566 workers, amount-
ing to $32.1 million. (Chart 9.) Reimbursement for unlawfully exacted
fees, dues, and fines added another $0.3 million. Backpay is lost wages
caused by unlawful discharge and other discriminatory actions detrimen-
tal to employees, offset by earnings elsewhere after the diserimination.
Some 10,033 employees were offered reinstatement, and 89 percent
accepted.
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Work stoppages ended in 198 of the cases closed in fiscal 1980. Collec-
tive bargaining was begun in 2,227 cases. (Table 4.)

At the end of fiscal 1980, there were 18,673 unfair labor practice cases
being processed at all stages by the NLRB, compared with 16,657 cases
pending at the beginning of the year.

2. Representation Cases

The NLRB received 13,318 representation and related case petitions in
fiscal 1980. This compared with 13,648 such petitions a year earlier.

The 1980 total consisted of 10,622 petitions that the NLRB conduct
secret-ballot elections where workers select or reject unions to represent
them in collective bargaining; 1,778 petitions to decertify existing bar-
gaining agents; 301 deauthorization petitions for referendums on rescind-
ing a union’s authority to enter into union-shop contracts; and 545 peti-
tions for unit clarification to determine whether certain classifications of
employees should be included in or excluded from existing bargaining
units. Additionally, 72 amendment of certification petitions were filed.

During the year, 13,540 representation and related cases were closed,
compared with 14,250 in fiscal 1979. Cases closed included 10,827 collec-
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tive-bargaining election petitions; 1,791 decertification election petitions;
323 requests for deauthorization polls; and 599 petitions for unit clarifica-
tion and amendment of certification. (Chart 14 and Tables 1 and 1B.)

The overwhelmmg majority of elections conducted by the NLRB re-
sulted from some form of agreement by the parties on when, where, and
among whom the voting should occur. Such agreements are encouraged
by the Agency. In 18.8 percent of representation cases closed by elec-
tions, balloting was ordered by NLRB regional directors following hear-
ings on points in issue. In 38 cases, elections were directed by the Board
after appeals or transfers of cases from regional offices. (Table 10.) There
were 38 cases which resulted in expedited elections pursuant to the Act’s
8 (b) (7) (C) provisions pertaining to picketing.

3. Elections

The NLRB conducted 8,198 conclusive representation elections in
cases closed in fiscal 1980, compared with the 8,043 such elections a year
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CHART NO. 11
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earlier. Of 521,602 employees eligible to vote, 458,114 cast ballots, virtu-
ally 9 of every 10 eligible.

Unions won 3,744 representation elections, or 45.7 percent. In winning
majority designation, labor organizations earned bargaining rights or
continued as employee representatives for 196,515 workers. The em-
ployee vote over the course of the year was 218,757 for union representa-
tion and 239,357 against.

The representation elections were in two categories—the 7,296
collective-bargaining elections in which workers chose or voted down
labor organizations as their bargaining agents, plus the 902 decertifica-
tion elections determining whether incumbent unions would continue to
represent employees.

There were 7,745 select-or-reject-bargaining-rights (one union on bal-
lot) elections, of which unions won 3,403, or 44 percent. In these elections,
173,762 workers voted to have unions as their agents, while 223,110
employees voted for no representation. In appropriate bargaining units
of employees, the election results provided union agents for 146,971
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CHART NO 12
REPRESENTATION ELECTIONS CONDUCTED
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workers. In NLRB elections, the majority decides the representational
status for the entire unit.

There were 435 multiunion elections, in which two or more labor
organizations were on the ballot, as well as a choice for no representation.
Employees voted to continue or to commence representation by one of
the unions in 341 elections, or 75.3 percent.

As in previous years, decertification elections went against labor or-
ganizations by a substantial percentage, since the filing of a petition to
decertify the bargaining representative is indicative of some measure of
discontent. The decertification results brought continued representation
by unions in 246 elections, or 27 percent, covering 21,532 employees.
Unions lost representation rights for 21,249 employees in 656 elections,
or 73 percent. Unions won in bargaining units averaging 88 employees,
and lost in units averaging 32 employees. (Table 13.)

Besides the conclusive elections, there were 333 inconclusive repre-
sentation elections during fiscal 1980 which resulted in withdrawal or
dismissal of petitions before certification, or required a rerun or runoff

election.
In deauthorization polls, labor organizations lost the right to make

union-shop agreements in 83 referendums, or 55 percent, while they
maintained the right in the other 69 polls which covered 11,012 employ-
ees. (Table 12.)

For all types of elections in 1980, the average number of employees
voting, per establishment, was 56, compared with 63 in 1979. About
three-quarters of the collective-bargaining and decertification elections
involved 59 or fewer employees. (Tables 11 and 17.)

4. Decisions Issued
a. Five-Member Board

Dealing effectively with the remaining cases reaching it from nation-
wide filings after dismissals, settlements, and adjustments in earlier
processing stages, the Board handed down 3,081 decisions concerning
allegations of unfair labor practices and questions relating to employee
representation. This total compared with the 3,065 decisions rendered
during fiscal 1979.

A breakdown of Board decisions follows:

Total Board decisions .........covviiiieeiineennnneenns. 3,081
Contested deciSions ........ovviiiiiiiineennnnnnnn. 1,857
Unfair labor practice decisions.............. 1,181

Initial (includes those based
on stipulated record)......... 1,098
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Supplemental ................. 3
Backpay .........ooiiiiit 38
Determinations in jurisdic-
tional disputes .............. 42
Representation decisions . ................ 670

After transfer by regional
directors for initial de-

cision ... .. il iiaiiit 53
After review of regional

director decisions............ 92
On objections and/or chal-

lenges ...t 525

Other decisions ...........ccovevenannn. 6

Clarification of bargaining

171171 AU O 1
Amendment to certification .. ... 1
Union-deauthorization.......... 4

Noncontested decisions .............ccoviiineenn.. 1,224

Unfair labor practice........... 599
Representation................ 617
Other ........................ 8

Thus, it is apparent that the great majority, 60 percent, of Board
decisions resulted from cases contested by the parties as to the facts
and/or application of the law. (Tables 3A, 3B, and 3C.)

Emphasizing the steadily mounting unfair labor practice caseload fac-
ing the Board was the fact that in fiscal 1980 approximately 11 percent of
all meritorious charges and 78 percent of all cases in which a hearing was
conducted reached the five-member Board for decision. (Charts 3A and
3B.) These high proportions are even more significant considering that
unfair labor practice cases in general require about 2% times more pro-
cessing effort than do representation cases.

b. Regional Directors

Meeting the challenge of a heavy workload, NLRB regional directors
issued 2,433 decisions in fiscal 1980, compared with 2,086 in 1979. (Chart
15 and Tables 3B and 3C.)

¢. Administrative Law Judges

Reflecting the continued rise in case filings alleging commission of
unfair labor practices, the administrative law judges issued 1,273 deci-
sions and conducted 1,288 hearings. (Chart 8 and Table 3A.)
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CHART NO. 13
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5. Court Litigation

The National Labor Relations Board conducts the most extensive
litigation in the United States courts of appeals of any Federal agency. In
fiscal 1980, appeals court decisions in NLRB-related cases numbered 449.
In these rulings, the NLRB was affirmed in whole or in part in 76 percent.

A breakdown of appeal court rulings in fiscal 1980:

Total NLRBecasesruledon ..........ccoiiviiiiviienen.e. 449
Affirmedin full ... ...t 291



Affirmed with modification
Remanded to NLRB
Partially affirmed and partially remanded
Set aside
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48
28

3
79

21

In the 29 contempt cases before the appeals court, the respondents
complied with NLRB orders after the contempt petition had been filed
but before decisions by courts in 10 cases, in 18 cases the respondents
were held in contempt, and in 1 case the petition was denied. (Table 19.)

The U.S. Supreme Court affirmed the Board in one case, set aside the
Board'’s order in one case, and remanded one case to the Board.

The NLRB sought injunctions pursuant to section 10 (j) and 10 (1) in
245 petitions filed with the U.S. district courts, compared with 244 in
fiscal 1979. (Table 20.) Injunctions were granted in 104, or 89 percent of
the 117 cases litigated to final order.
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CHART NO 15
COMPARISON OF FILINGS OF UNFAIR LABOR PRACTICE CASES
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NLRB injunction activity in district courts in 1980:

Granted .. ...ttt i e e e 104
Denied ...t e e 13
Withdrawn ... i i e 12
Dismissed .....covviiiiiiiiiiiiiri ittt 11
Settled or placed on courts’ inactive lists ................ 111
Awaiting action at end of fiscal year..................... 34

There were 94 additional cases involving miscellaneous litigation de-
cided by appellate and district courts. The NLRB’s position was upheld in
87 cases. (Table 21.)

C. Decisional Highlights

In the course of the Board’s administration of the Act during fiscal
1980, it was required to consider and resolve complex problems arising
from the great variety of factual patterns in the many cases reachingit. In
some cases, new developments in industrial relations, as presented by
the factual situation, required the Board’s accommodation of established
principles to those developments. Chapter II on “Jurisdiction of the
Board,” Chapter III on “Effect of Concurrent Arbitration Proceedings,”
Chapter IV on “Board Procedure,” Chapter V on “Representation Pro-
ceedings,” and Chapter VI on “Unfair Labor Practices” discuss some of
the more significant decisions of the Board during the report period. The
following summarizes briefly some decisions establishing or reexamining
basic principles in significant areas.

1. Test for Causation of Discrimination

The Board in Wright Line ! reconsidered its traditional test of causa-
tion for cases involving alleged violations of section 8 (a) (3) of the Act. It
adopted a test analogous to that used by the Supreme Court in Mt.
Healthy City School District Board of Education v. Doyle, 429 U.S. 274
(1979), which, in the Board’s view, would achieve an equitable accommo-
dation of the “legitimate competing interests inherent in dual motivation
cases”; namely, the statutory right of employees, on the one hand, “to be
free from adverse effects brought about by their participation in pro-
tected activities,” and, on the other, “the employer’s recognized right to
enforce rules of its own choosing.” The Board announced that it would

. . . henceforth employ the following causation test in all cases alleging
violation of Section 8 (a) (3) or violations of Section 8 (a) (1) turning on

L Wnght Line, a Dunsion of Wright Lane, Inc , 251 NLRB No 1580, »nfra, p 121
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employer motivation. First, we shall require that the General Counsel

make a prima facie showing sufficient to support the inference that

protected conduct was a “motivation factor” in the employer’s decision.

Once this is established, the burden will shift to the employer to

demonstrate that the same action would have taken place even in the

absence of the protected conduct.

The Board expressed its expectation that adoption of that test, and
abandonment of “in part” and “dominant motive” terminology in such
situations, would provide clarification of the Board’s decisional processes
for those issues.

2. Deference to Arbitration

Concluding that it could “no longer adhere to a doctrine which forces
employees in arbitration proceedings to seek simultaneous vindication of
private contractual rights and public statutory rights, or risk waiving the
latter,” the Board held in Suburban Motor Freight 2 that it would no
longer honor the results of an arbitration proceeding under Spielberg 3
unless the unfair labor practice issue before the Board was both pre-
sented to and considered by the arbitrator. In so holding, the Board
expressly overruled Electronic Reproduction Service Corp.,* upon the
basis of its experience under the rule of that decision, which permitted
deferral even though the unfair labor practice issue was neither pre-
sented nor considered. It concluded that, although that decision encour-
aged collective-bargaining relationships, it was an impermissible delega-
tion of the Board’s exclusive jurisdiction to decide unfair labor practice
issues, and in derogation of the statutory rights of the employees af-
fected.

3. Employee Representation at Imposition of Discipline

The circumstances under which employees have a right under Wein-
garten 5 to union representation at meetings with management was
clarified by the Board in Baton Rouge Water Works Company ,® where it
held that “an employee has no Section 7 right to the presence of his union
representative at a meeting with his employer held solely for the purpose
of informing the employee of, and acting upon, a previously made disci-
plinary decision.” Although thereby overruling its decision in Certified

2 Suburban Motor Freght, Inc , 247 NLRB No 2, mfra, p 34
3 Spelberg Mfyg Co , 112 NLRB 1080 (1955)

4213 NLRB 758 (1974)

SNLRB v Weangarten, Inc , 420 U S 251 (1975)

€246 NLRB No 161, infre, p 88
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Grocers 7 to that extent, the Board emphasized the limited scope of its
decision by noting that if in such a situation “the employer engages in any
conduct beyond merely informing the employee of a previously made
disciplinary decision, the full panoply of protection accorded the em-
ployee under Weingarten may be applicable.”

D. Financial Statement

The obligations and expenditures of the National Labor Relations
Board for the fiscal year ended September 30, 1980, are as follows:

Personnel compensation ....................... $ 74,719,380
Personnel benefits ................ ... .. ... 7,545,578
Travel and transportation of persons............ 4,776,919
Transportation of things ....................... 202,803
Rent, communications, and utilities ............. 12,864,028
Printing and reproduction ..................... 851,869
Other services ........cooviiiiiniineennennnenn. 5,127,264
Supplies and materials ........................ 1,238,351
Equipment ........ ... il 817,101
Insurance claims and indemnities ............... 49,658

Total obligations and expenditures ......... 8 $108,192,951

7 Certified Grocers of Califorma, Ltd , 227 NLRB 1211 (1977)
8 Includes reimbursable obligations as follows
Personnel compensation






II

Jurisdiction of the Board

The Board’s jurisdiction under the Act, as to both representation
proceedings and unfair labor practices, extends to all enterprises whose
operations “affect” interstate or foreign commerce.! However, Congress
and the courts 2 have recognized the Board’s discretion to limit the
exercise of its broad statutory jurisdiction to enterprises whose effect on
commerce is, in the Board’s opinion, substantial—such discretion being
subject only to the statutory limitation 3 that jurisdiction may not be
declined where it would have been asserted under the Board’s self-
imposed jurisdictional standards prevailing on August 1, 1959.4 Accord-
ingly, before the Board takes cognizance of a case, it must first be
established that it has legal or statutory jurisdiction; i.e., that the busi-
ness operations involved “affect” commerce within the meaning of the
Act. It must also appear that the business operations meet the Board’s
applicable jurisdictional standards.?

A. Church-Operated Health Care Institutions

Several cases were decided during this report year wherein the Board
asserted jurisdiction over church-operated health care facilities. In Mid
American Health Services,® jurisdiction was asserted over an employer
which owned and operated six extended care nursing homes and was
solely owned by a regional arm of the Seventh Day Adventist Church.

1 See gecs %(c) and 10 (a) of the Act and also definitions of “commerce” and “affecting commerce” set forth in sec 2(6)
and (7), respectively Under sec 2(2) the term “employer” does not wnclude the United States or any wholly owned
Government corporation, any Federal Reserve Bank, any state or political subdivision, any person subject to the Ratlway
Labor Act, or any labor organization other than when acting as an employer The exclusion of nonprofit hospitals from the
defimtion of employer was deleted by the health care amendments to the Act (Public Law 93-360, 88 Stat 395, effective
August 25, 1974) Nonprofit hospitals, as well as eonvalescent hospitals, health maintenance orgamzations, health climes,
nursing homes, extended care facilities, and other mstitutions “devoted to the care of sick, infirm, or aged person” are now
mncluded 1n the defimtion of “health care institution” under the new sec 2 (14) of the Act “Agricultural laborers” and
others excluded from the term “employee” as defined by sec 2 (3) of the Act are discussed, mter alwa, at 29 NLRB Ann
Rep 52-55 (1964), and 31 NLRB Ann Rep 36 (1966)

% See 256 NLRB Ann Rep 18 (1960)

3 See sec 14(c)(1) of the Act

4 These self-imposed standards are primanly expressed in terms of the gross dollar volume of business in question 23
NLRB Ann Rep 18 (1958) See also Flordan Hotel of Tampa, 124 NLRB 261 (1959), for hotel and motel standards

5 While a mere showing that the Board's gross dollar volume standards are met 1s ordinanly insufficient to establish
legal or statutory Jurnisdiction, no further proof of legal or statutory jurisidiction 1s necessary where it 18 shown that the
Board’s “outflow—inflow” standards are met 25 NLRB Ann Rep 19-20 (1960) But see Sioux Valley Emprre Electm
Assn , 122 NLRB 92 (1958), as to the treatment of local pubhe utihties

& 247 NLRB No 109 (Chairman Fanning and Members Jenkins, Penello, and Truesdale)
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The employer had argued that the Board’s assertion of jurisdiction would
substantially impair its practice of religion and infringe upon its constitu-
tional rights in contravention of both the establishment and free exercise
clauses of the first amendment of the Constitution, as interpreted by the
Supreme Court.

The Board first reviewed the Supreme Court decision in Catholic
Bishop of Chicago,” which held that, because the Board’s assertion of
jurisdiction over church-operated schools raised serious constitutional
questions, it was necessary to determine whether the legislative history
of the Act manifested a clearly expressed affirmative intention, on the
part of the Congress, that the Board assert jurisdiction in such cases.
Finding that no such clear expression of legislative intention existed, the
Court declined to construe the Act in a manner which would, in turn,
necessitate resolution of the serious constitutional questions which an
assertion of jurisdiction would otherwise raise.

Applying the Court’s approach to the instant case, the Board initially
examined the legislative history of the 1974 health care amendments to
the Act and concluded that Congress had clearly expressed affirmative
intention that the Board assert jurisdiction over health care institutions
operated by religious institutions in general and the Seventh Day Adven-
tist Church in particular. In reaching this conclusion, the Board noted
that the amendments had removed the preexisting jurisdictional exemp-
tion accorded nonprofit hospitals by Section 2 (2) of the Act, and that,
throughout the amendment process, the Adventist Church had opposed
repeal of the exemption, on grounds which included those constitutional
claims advanced herein. The Board also referred to the Senate’s rejection
of an amendment which would have maintained a jurisdictional exemp-
tion for hospitals owned, supported, controlled, or managed by a particu-
lar religion or by a particular religious corporation or association.

The Board then considered the employer’s contention that an assertion
of jurisdiction is nonetheless precluded by the first amendment. While
noting that it has ruled on constitutional issues in the context of evaluat-
ing the construction and application of the Act, the Board found that
there is some question whether it has the authority to rule on the con-
stitutionality of the Act itself. It, therefore, declined to determine the
limits of its authority in this area. Instead, it decided to follow the clear
legislative mandate that the Board assert jurisdiction over the employer,
while pointing out that any final determination concerning the constitu-
tionality of that mandate must come from the Courts, who have unques-
tioned authority to review legislative enactments in light of constitutional
safeguards.

Thereafter, in Bon Secours Hospital,® the Board panel affirmed a

"N LRB v Catholic Bishop of Chicago, 440 U S 490 (1979)
# 248 NLRB 115 (Chairman Fanning and Members Penello and Truesdale)
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regional director’s decision to assert jurisdiction over a church-operated
hospital. There, the employer contended that the Board should not assert
jurisdiction because there was little factual distinetion between the situa-
tion in Catholic Bishop, involving a Catholic owned and operated second-
ary school, and that of its Catholic owned and operated hospital. Reject-
ing the employer’s argument, the panel pointed out that, in Catholic
Bishop, the Supreme Court had acknowledged that the 1974 health care
' amendments to the Act indicated a clear intent to provide employees of
religiously operated hospitals with the Act’s protections, and that the
legislative history of the amendments, especially the refusal of Congress
specifically to exclude religiously affiliated hospitals, distinguished the
situation before it from that in Catholic Bishop. Finding the same clear
Congressional mandate upon which the Board relied to assert jurisdiction
over the church-operated nursing homes in Mid American, the panel
asserted jurisdiction over the employer’s hospital.

B. Other Issues

In Soy City Bus Services, Div. of R. W. Harmon & Sons,® the Board
majority asserted jurisdiction over the employer which provided daily
schoolbus transportation and related charter services to a public school
district as well as general public charter services. In so doing, the ma-
Jjority rejected the employer’s argument that, since it received approxi-
mately 96 percent of its annual gross revenue for performing schoolbus
functions, its operations were essentially local in character and therefore
the Board should decline to assert jurisdiction over its operations under
the principles set forth in Lexington Taxi Corp.,'® also involving a
schoolbus company which derived virtually all of its revenues from the
local publie school for the transportation of school children.

The majority analyzed the more recent Board decision in Natl. Trans-
portation Service,'* in which the Board, in dealing with whether jurisdic-
tion should be asserted over an employer with close ties to an exempt
entity, abandoned the intimate-connection test and established, as the
sole appropriate jurisdiction consideration (apart from dollar amount),
the degree-of-control test; i.e., whether the employer had sufficient
control over bargaining conditions to enable it to bargain effectively.
They noted that the Board specifically had indicated there that such test
was “by itself” the appropriate standard and that there was considerable
precedent for “relying exclusively” on this standard. Thus, even though
Natl. Transportation did not expressly disavow local-in-character as a

2 249 NLRB 1169 (Chairman Fanning and Members Jenkins and Truesdale, Member Penello dissenting)
10 Lexington Taxr Corporation—Transportation Management Corp , 224 NLRB 503 (1976) (then Chaurman Murphy
and Members Jenkins, Penello, and Walther)

1240 NLRB 565 (1979) (Chairman Fanning and Members Jenkins and Truesdale, Members Penello and Murphy
dissenting)
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jurisdictional test, the majority found that the Board, in effect, had
overruled Lexington Taxi and other like cases which applied the local-in-
character principle, and concluded that the local-in-character test was no
longer a viable standard for jurisdictional purposes. In reaching this
conclusion, they noted that educational institutions themselves were no
longer considered to have merely a localized impact, and thus the Board
regularly asserted jurisdiction over such institutions unless they were a
part of a state public school system or otherwise exempt. Consequently,
since the Board had rejected the local-in-character principle as applied to
educational institutions and did in fact assert jurisdiction over private
elementary and high school systems, they found that there did not exist
any rational basis for applying local-in-character tests to schoolbus com-
panies.

Dissenting Member Penello, consistent with his dissenting position in
Natl. Transportation Service, would not have asserted jurisdiction over
the employer’s schoolbus operation on the ground that it was “so interre-
lated with the statutorily mandated functions of the government entity as
to share its exemptions.” He also would not have taken jurisdiction over
the employer’s charter operation, because the $35,000 per year which it
derived therefrom was insufficient to satisfy the Board’s jurisdictional
standard applicable to transit systems.

In a case of first impression, the Board panel, in Margate Bridge Co. 2
was faced with determining whether to assert jurisdiction over the em-
ployer, who operated a privately owned toll bridge which connects the
mainland of New Jersey with an island and which produces gross reve-
nues of approximately $1 million per year. The panel determined that the
Employer’s operation arguably was classified as either a retail en-
terprise, transit system, public utility, or an essential link in interstate
commerce and that, because the employer met the Board’s standard for
assertion of jurisdiction regardless of which of these tests was used, it
was unnecessary to decide which test was controlling.

Finding that the employer’s operation was retail in character because
the patrons who purchased the right to pass over the bridge did so to
satisfy their own personal wants, the Board also noted that the employ-
er’s gross annual revenue satisfied the Board’s $500,000 monetary juris-
dictional test for retail enterprises.!® Further, the panel concluded that
the employer also might properly be considered as meeting the $250,000
gross annual volume of business standard applicable to both transit
systems and public utilities, pointing out that the bridge functioned as a
state-granted monopoly that regularly supplied the public with a vital
service which affected the entire community by enabling persons and
freight to move across the water lying between the mainland and the

12 247 NLRB No 205 (Chawrman Fanning and Members Jenkins and Truesdale)
13 Member Jenkins did not rely on the discussion of the “retail” standard
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Island. It also found that jurisdiction should be asserted because an
essential link in interstate commerce was provided by the employer’s
bridge which served as a key access route for the many out-of-state
residents and area residents. Drawing the inference that at least $50,000
of the bridge’s gross revenues was earned from tolls charged customers
involved in interstate travel, the panel concluded that the employer also
met the Board’s discretionary standard for the assertion of jurisdiction
over essential links in commerce which derived at least $50,000 in annual
gross revenues from their interstate operations. Accordingly,. jurisdic-
tion over the employer was asserted.

In Major League Rodeo, and its Constituent Members,14 the Board
panel considered the question of asserting jurisdiction over the employer,
a nonprofit association of professional rodeo teams. Since the parties
stipulated that, during the previous fiscal year, each constituent member
of the employer made out-of-state purchases of goods and services in
excess of $50,000, the panel determined that the Board had statutory
jurisdiction over the employer. Additionally, it concluded that assertion
of the Board’s discretionary jurisdiction over professional team rodeo
was also warranted. It pointed out that team rodeo was an interstate
enterprise in that games were held in six States so that any labor disputes
which might arise would radiate their impact far beyond individual state
boundaries, and that, although the employer’s gross revenues were
$281,000, each constituent member of the league, respectively, made
out-of-state purchases in excess of $50,000 annually. Accordingly, in view
of the interstate nature of the industry and its impact on commerce, the
panel found that it would effectuate the policies of the Act to assert
jurisdiction over the employer, which had refused, upon reasonable re-
quest of Board agents, to provide information relevant to its jurisdic-
tional determination.

14 246 NLRB No 113 (Charrman Fanning and Members Penello and Truesdale)






III

Effect of Concurrent Arbitration
Proceedings

It is clear that the jurisdiction of the Board over unfair labor practices
is exclusive under section 10(a) of the Act and is not “affected by any
other means of adjustment or prevention that has been or may be estab-
lished by agreement, law, or otherwise.” However, consistent with the
congressional policy to encourage utilization of agreements to arbitrate
grievance disputes,! the Board, in the exercise of its discretion, will,
under appropriate circumstances, withhold its processes in deference to
an arbitration procedure.

The Board has long held under the Spielberg doctrine 2 that, where an
issue presented in an unfair labor practice proceeding has previously
been decided in an arbitration proceeding, the Board will defer to the
arbitration award if the proceedings appear to have been fair and regular,
all parties had agreed to be bound, and the decision of the arbitration
panel is not clearly repugnant to the purposes and policies of the Act.
Before the Collyer decision,® the Board had deferred in a number of
cases 4 where arbitration procedures were available but had not been
utilized, but had declined to do so in other such cases.3

In the Collyer decision, as reapplied in Roy Robinson,® the Board
established standards for deferring to contract grievance procedures
before arbitration had been had with respect to a dispute over contract
terms which was also, arguably, a violation of section 8(a) (5) of the Act.
In GAT,” the Board modified Collyer and overruled National Radio, 8
which had extended the Collyer rationale to cases involving claims that
employees’ section 7 rights had been abridged in violation of section 8 (a)
(3). During the report year, a number of cases have been decided which
involve the Collyer and Spielberg doctrines.

VE g, Textile Workers Unaon v Lancoln Malls, 353 U S 448(1957), Unated Steelworkers v Warrior & Gulf Nawngation
Co , 363 US 574, 578-581 (1960)

2 Sprelberg Mfg Co , 112 NLRB 1080, 1082 (1956)

3 Collyer Insulated Wire, 192 NLRB 837 (1971) See 36 NLRB Ann Rep 33-37 (1972)

*E g, Jos Schiitz Brewng Co , 175 NLRB 141 (1969) The case was dismissed, without retaining jurisdiction pending
the outcome of arbitration, by a panel of three members, Members Brown and Zagona did so because they would defer to
arbitration, Member Jenkins would not defer but dismissed on the ments, 34 NLRB Ann Rep 35-36 (1969), Flantkote
Co , 149 NLRB 1561 (1964), 30 NLRB Ann Rep 38 (1965), Montgomery Ward & Co , 137 NLRB 418, 423 (1962),
Consoldated Awcraft Corp , 47 NLRB 634, 705-707 (1943)

® E g, cases discussed in 34 NLRB Ann Rep 34, 36 (1969), 32 NLRB Ann Rep 41 (1967), 30 NLRB Ann Rep 43
(liel?oy Robinson Chevrolet, 228 NLRB 828 (1977)

7 General American Transportation Corp , 228 NLRB 808 (1977)
8 National Radwo Co , 198 NLRB 527 (1972) 33
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A. Deferral to Arbitration Proceeding

InSuburban Motor Freight,® a Board majority agreed with the admin-
istration law judge’s refusal to defer to two arbitral decisions and over-
ruled Electronic Reproduction Service Corp.° which the majority notes
had been severely criticized as an unwarranted extension of the Spielberg
doctrine and an impermissible delegation of the Board’s exclusive statu-
tory jurisdiction to decide unfair labor practice issues. In Electronic
Reproduction a Board majority held that it would, in the absence of
“unusual circumstances,” defer under Spielberg to arbitration awards
dealing with discharge or discipline cases even where no indication existed
as to whether the arbitrator had considered, or had been presented with,
the unfair labor practice issue involved.!! The majority stated that it can
no longer adhere to a doctrine which forces employees in arbitration
proceedings to seek simultaneous vindication of private contractual
rights and public statutory rights, or risk waiving the latter.!2 Thus, the
majority returned to the standard for deferral which existed prior to
Electronic Reproduction, and specified that they will no longer honor the
results of an arbitration proceeding under Spielberg unless the unfair
labor practice issue before the Board was both presented to and consid-
ered by the arbitrator. Further, in accord with the rule formerly stated in
Airco Industrial Gases,'® the majority will give no deference to an
arbitration award which bears no indication that the arbitrator ruled on
the statutory issue of diserimination in determining the propriety of an
employer’s disciplinary actions and in like accord with the corollary rule
stated in Yourga Trucking,'* will impose on the party seeking Board
deferral to an arbitration award the burden to prove that the issue of
diserimination was litigated before the arbitrator.1s

In his dissent, Member Penello stated that he would adhere to the rule
inElectronic Reproduction and end the matter by deferring to the results
of the arbitration since the original Spielberg criteria for deferral have
been met. He explained that the procedural rule in Electronic Reproduc-
tion derived its raison d’etre from the principles underlying both Sprel-
berg and Collyer and that those principles, expressed in the Act and
endorsed by the Courts, commit the Board to the purpose of furthering
collective bargaining by encouraging parties to resort to contractual

9247 NLRB No 2 (Chairman Fanning and Member Jenkins and Truesdale, Member Penello dissenting)

10213 NLRB 758 (1974)

11 It was uncisputed that the facts relevant to the deferral 1ssue were undistinguishable from those presented in
Electronic Reproduction The Admimstrative Law Judge nonetheless found that the deferral would be inapproprate
because recent Board decisions had signaled abandonment of the rule in Electronic Reproduction

12 Member Jenkins would i any event not defer to the deciston of an arbitral panel lacking “neutral members ”

13 195 NLRB 676 (1972)

14197 NLRB 928 (1972)

15 After refusing to defer to the arbitral process here, the majonty affirmed the adminstrative law judge's recom-
mendation that the complaint be dismissed on the ments
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means to resolve industrial disputes peacefully. Member Penello con-
tinued by noting that experience prior to the decision in Electronic
Reproduction, under the Board’s practice of not deferring unless the
unfair labor practice issue had been presented and considered by the
arbitrator, invited parties to withhold evidence of discrimination during
arbitration about disciplinary action in order to gain a second opportunity
to challenge the same action during an unfair labor practice proceeding.
Thus, by returning to the Airco/Yourga standard, the majority essayed a
decision which flies in the face of Board experience, reintroduces the
spectre of unwarranted multiple litigation, and contravenes the statutory
purpose of encouraging collective bargaining.

In several cases during the report year, the Board applied the Subur-
ban Motor Freight standard of not deferring to the results of an arbitra-
tion proceeding under Spielberg unless the unfair labor practice issue was
“both presented to and considered by the arbitrator.”

In United Parcel Service,'® a panel majority found deferral to an
arbitration award inappropriate because the union business agent who
represented the grievant failed to present evidence on and to advocate
the grievant’s claim that he was discharged for protected concerted
activity of union dissidence. The majority concluded that even though in
the grievance the employee contended that he was discharged for his
“union activities and involvement in a class action suit,” mere presenta-
tion of the contention, without more, cannot support deferral.'?

Noting that, contrary to their dissenting colleague, this case illustrates
the wisdom of the policy set forth in Suburban, they pointed out that
while, in any event, they would not defer to an arbitration award where
the litigants chose to reserve the unfair labor practice issue for a different
forum, they would be particularly hesitant to do so in a case of this nature
where the “choice” of evidence to be presented was made by a union
whose interests were not entirely congruent with those of the'grievant
due to the grievant’s dissident union activities.

Member Penello, dissenting, would defer to the arbitration award
because it complied with the Spielberg standards. Additionally, as set
forth in his dissent in Suburban, he would adhere to the rule in Elec-
tronic Reproduction, and, accordingly, would find that no unusual cir-
cumstances justify the grievant’s failure to introduce evidence of
discriminatory discipline during the arbitration proceeding. In this re-
gard Member Penello noted that the grievant and his union representa-
tive deliberately chose not to present evidence of alleged discrimination
at the arbitration hearing even though at each step of the grievance and

16 252 NLRB No 145 (Chairman Fanning and Member Jenkins, Member Penello dissenting)
17 Member Jenkins also found that the lack of a neutral member on the arbitration panel constitutes an mdependent
reason sufficient to render deferral inappropriate
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arbitration proceeding the grievant was given a full opportunity, inde-
pendent of his representative, to present any evidence supporting his
position.

In Hammerhill Paper Co.,'® a panel majority refused to defer to an
arbitration award because the arbitrator rejected, not interpreted or
misinterpreted, but rejected, material evidence concerning the employ-
er’s admitted and unrebutted union-affiliated reason for the grievant’s
discharge which was admitted in the arbitration proceeding, unchal-
lenged, and formed a primary basis for the grievant’s discharge and the
alleged unfair labor practices. Additionally, they noted that the arbitra-
tor’s remedial award of reinstatement without backpay was incompatible
with the Board’s established policy and practice of restoring the status
quo ante wherever possible.!?

Contrary to the panel majority, Member Penello would defer to the
arbitration award because it meets the Spielberg standards. In his dis-
sent, he pointed out that the arbitrator had refused to give the steward,
as well as the other grievants, backpay because of his misconduct as an
employee. He stated his belief that it furthers the purpose of the Act tolet
the grievance-arbitration forum settle disputes arising during the term of
a collectively bargained-for agreement, and that he would generally take
a hands-off approach. To Member Penello, this is what the term “defer-
ral” means and what Spielberg holds. He criticizes the majority for
stretching the term “deferral” to mean something considerably different,
asserting that the majority do not “defer” to the process of arbitration but
instead either “adopt” or “reject” a particular award.

Member Penello also stated that the majority stretched the meaning of
the term “clearly repugnant” to some standard much looser than the
narrow scope of review established by that term. He pointed out that the
majority incorrectly found that the failure to compensate the discharged
employe€ was contrary to Board law since the Act does not require
backpay.

In response, the majority stated that deferral to the arbitration result
here would mean the abandonment of the Spielberg tests their dissenting
colleague extolls, because, in their view, Member Penello’s “could have
been decided in arbitration” standard for deferral would ultimately lead
to deferring in every case where an arbitration clause exists.

In Bay Shipbldg. Corp.,2° a panel majority granted the employer’s
Motion for Summary Judgment, finding that factual determinations made
in the previous arbitration proceeding resolved the pivotal unfair labor

18 252 NLRB No 172 (Chairman Fanning and Member Jenkins, Member Penello dissenting)

19 On the merts the panel majonty agreed with the admimstrative law judge’s finding that the employee’s discharge
was directly related to his union affihation and was diseriminatory and disparate They gave the usual remedial order of
reinstatement and backpay

20 251 NLRB No 114 (Members Penello and Truesdale, Member Truesdale concurring, Member Jenkins dissenting)



Effect of Concurrent Arbitration Proceedings 37

practice issue of whether the employer’s unilateral change of insurance
carriers constituted a modification of the contract or was an action per-
mitted by the contract.2! Although the arbitrator specifically stated that
he was not deciding whether the employer violated section 8(a) (5) of the
Act, they concluded that he made factual findings in the course of resolv-
ing the contractual issue which resolved the unfair labor practice issues.
The arbitrator found that the contract permitted the employer to change
carriers, a determination he clearly had authority to make. As the action
was permitted by the contract, the majority reasoned it was neither a
modification of the contract nor a unilateral action in violation of the Act.
Thus, the majority agreed with the employer that, although the arbi-
trator did not address the statutory issue, the Board should defer to the
arbitration award because the matter was essentially one of contract
interpretation and the award resolved the underlying unfair labor prac-
tice issue. Further, the majority found that the arbitration award fully
met the Spielberg standards for deferral.

In addition to joining Member Penello in the majority decision,
Member Truesdale separately concurred and found this case was gov-
erned by Atlantic Steel Co.22 Member Truesdale pointed out, citing
Atlantic Steel, that the Board generally has not required an arbitrator to
pass on the unfair labor practice issue directly, but only to consider all
evidence relevant to the unfair labor practice in reaching a decision and
that the arbitrator’s findings were “both complete and comprehensive
and factually parallel to the unfair labor practice question.” Finding that
there was a parallelism between the contractual issues and statutory
issues, Member Truesdale concluded that the instant case did not present
a Suburban Motor Freight issue because the arbitrator was presented
with evidence relevant to the statutory claim which was explicitly re-
solved when he decided the contractual issue.

In his dissent Member Jenkins stated that deferral to the arbitrator’s
award here was inappropriate because the arbitrator did not address the
unfair labor practice issue and because his award was contrary to Board
precedent. He argued that the majority’s decision was directly at odds
with the standard announced in Suburban, supra, that the issue “was
both presented to and considered by the arbitrator,” because, here, the
arbitrator stated that the statutory issue was not properly before him,
and, hence, did not consider it. Addressing Member Truesdale’s concur-
rence, Member Jenkins stated that nowhere in Suburban did the ma-
jority indicate that the standard that the issue “was both presented to and
considered by the arbitrator” would be relaxed where such issues “are
parallel.”

Member Jenkins also pointed out that the arbitrator’s decision did not

21 The change did not result in any dirunution of insurance benefits, but did result in lower premiums to employees
22 245 NLRB No 107 (1979)
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comport with Board decisions to the extent it turned on his apparent
finding of an implied waiver of the Union’s right to bargain over the
identity of the insurance carrier, a mandatory subject of bargaining, and
that the Board looks to see whether the waiver was explicit and will not
imply such a waiver. Further, as regards the second issue of whether
there was a unilateral change of benefits, he still would not defer to the
arbitration because he found that the arbitrator did not consider all
relevant evidence in determining whether an unlawful unilateral change
in benefits had occurred.

Responding to their dissenting colleague, Members Penello and
Truesdale concluded that the award was not contrary to Board cases
holding that it is unlawful to unilaterally modify insurance benefits since
the arbitrator found the change here to be permitted contractually and,
thus, the modification of insurance benefits was not unilateral. Further,
they stated that this was not a waiver case because the facts showed that
the parties bargained over insurance benefits and the matter was covered
by the contract, citing the statement from Elizabethtoun Water Co., 234
NLRB 318, 320 (1978), upon which, they assert, the dissent erroneously
relied that “An employer must bargain . . . in regard to a mandatory
subject of bargaining not specifically covered in the contract or un-
equivocally waived by the union.” (Emphasis supplied.)

Contrary to an administrative law judge’s dismissal on the merits, a
panel majority deferred to an arbitration committee’s decision in Chema-
cal Leaman Tank Lines.?® The committee had upheld the grievant’s
discharge for refusing to work, rejecting his claim on the facts presented
that, under the collective-bargaining agreement, his refusal to work was
proper because of unsafe equipment. Deferring for reasons set forth in
their separate opinions in Atlantic Steel:24 Member Penello relied on his
strict adherence to Spielberg deferral standards, while Member Trues-
dale relied on the facts that the arbitration award here contained com-
pleted factual findings on the safety issue, and that there was the neces-
sary parallelism between the contractual and statutory issues. In addi-
tion, in response to the dissent’s reliance on Suburban, Member Penello
noted that he dissented in that case, while Member Truesdale found
deferral here to be consistent with Suburban because, by virtue of the
factual findings and the virtually identical nature of the contractual and
legal issues, the award did indicate the arbitrator’s resolution of the
unfair labor practice issue. However, Member Truesdale also pointed out
that, under Suburban, the Board will not defer where the evidence
relevant to the unfair labor practice had been withheld from the arbitra-
tion proceeding, which was not the situation presented here.

23251 NLRB No 146 (Members Penello and Truesdale, Member Jenkins dissenting)
24 See 44 NLRB Ann Rep 43-44 (1979) for a discussion of Atlantic Steel Co , 245 NLRB No 107 (1979)
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In his dissent, Member Jenkins disagreed with the majority’s deferral,
stating, in agreement with the administrative law judge, that the unfair
labor practice issue was not presented to or considered by the committee.
The issue before the committee was whether the grievant’s contention
that his equipment did not meet the objective safety standard specified in
the contract, while the unfair labor practice issue was whether the
employee was engaged in protected concerted activity by protesting
unsafe working conditions. Noting that in Raytheon Co.,25 the Board
added to the Spielberg deferral standards a fourth requirement that “the
arbitrator consider and rule upon the unfair labor practice issue,”
Member Jenkins found that deferral was inappropriate and that the
majority decision effectively overruled the more recent decision in Sub-
urbam. Additionally, he found deferral inappropriate under the Atlantic
Steel standard that the arbitrator’s findings be “complete and com-
prehensive and factually parallel to the unfair labor practice question”
because the joint committee here made no findings, as the committee’s
decision merely reviewed the parties’ contentions and, without resolving
the inherent conflicts, upheld the grievant’s discharge. Finally, Member
Jenkins also would not defer because the committee lacked neutral mem-
bers.

Intwo cases during the report year, the Board explored the confines of
Spielberg’s third requirement for deferral and decided whether an arbi-
tration award was clearly repugnant to the purposes and policies of the
Act.

In Babcock & Wilcox Co.,26 a panel majority agreed with the adminis-
trative law judge’s conclusion that an arbitration award was clearly
repugnant to the purposes and policies of the Act, and, therefore, refused
to defer to the award. The arbitrator upheld the discharge of the union
president following an unauthorized wildeat strike on two grounds. The
first was his inability or failure to stop the strike, even though he had
tried to persuade the strike leader to call it off and all of the union officials
had declared the strike illegal and unauthorized and had requested the
members to return to work. Although the employer did not rely on this
ground before the Board, the majority pointed out that reliance on this
ground was a direct repudiation of the principle in Gould Corp.?? that
union officials may be disciplined on the same basis as other employees for
participating in unlawful strikes, but not for their failure to satisfy an
affirmative duty to attempt to stop the strike.

The arbitrator’s second ground was the union president’s “adoption” or
“open support” of the strike. The panel majority noted that nothingin the
arbitration decision indicated the evidentiary basis for those characteri-

35 140 NLRB 883 (1963)
28 249 NLRB 739 (Chairman Fanning and Member Jenkins, Member Penello dissenting)
27 237 NLRB 881 (1978)
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zations except for his participation as spokesman for the union in legal
proceedings arising from the strike. They further stated that the arbitra-
tor’s conclusion that the employee was one of the most prominent strike
activists was not based on any substantial evidence that his actual par-
ticipation was at all comparable to the activities of the other discharged
employees. In the absence of substantial evidence to support the arbitra-
tor’s finding in this regard, the majority concluded that it was not Board
policy to defer as the arbitrator’s award was repugnant to the purposes
and policies of the Act.

Member Penello dissenting, disagreed that the arbitration award was
clearly repugnant to the purposes and policies of the Act, but, rather,
believed the award was in accord with the Spielberg principles and would
defer to it. He was of the opinion that there was a reasonable evidentiary
basis for concluding that the discharged union president adopted and
openly supported the strike relying on the following four factors: (1) tacit
approval was shown by the employee’s failed attempt to get others back
to work; (2) support of the strike was shown by the fact that at a union
meeting, over which he presided, the strike was blamed on the plant
manager’s “harassing and intimidating practices”; (3) the employee was
the union spokesman at an injunction hearing at which the entire em-
phasis was on trying to continue the strike; and (4) finally, his filing safety
complaints with OSHA showed adoption of the purported aim of the
strike, which involved safety matters. Member Penello therefore as-
serted that the majority, in viewing these factors differently than the
arbitrator, substituted its judgment for the arbitrator’s, an action con-
trary to the principles of Spielberg deferral.

Member Penello further asserted that because the employee was dis-
charged for committing acts in support of the unlawful strike rather than
for failing to act to stop the strike, Gould was inapposite. In his view,
Gould does not prohibit an employer from considering whether an em-
ployee who engages in an unlawful strike is a union official. In any event,
acknowledging that he dissented in Gould, Member Penello believed that
the principles set forth by the Third Circuit’s reversal of that case would
justify the union president’s discharge here solely for failing to stop the
strike.

Chairman Fanning and Member Jenkins responded that the Third
Circuit’s decision in Gould did not control this case because the court
relied on an express contractual duty, not present here, undertaken by
union officers to take positive steps to terminate illegal work stoppages.

In American Bakeries Co.,2° a case involving the discharge of two
union stewards who assumed a leadership role in an unauthorized work
stoppage that contravened the applicable collective-bargaining agree-
ment, a Board panel majority reversed the administrative law judge and

28 Gould v NL R B, 612 F 2d 728 (3d Cir 1979)
2 949 NLRB 1249 (Members Penello and Truesdale, Member Jenkins dissenting)
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deferred to an arbitration award. Pursuant to the collective-bargaining
agreement, the six employees who were involved in the work stoppage
remained on the job until the arbitrator’s decision issued. The employer
would have discharged all six employees, but abided by the arbitrator’s
finding that only the two stewards who assumed a role of leadership
should be discharged and the others reprimanded. The majority rejected
the administrative law judge’s two contentions that (1) Spielberg was
inapplicable since the award merely constituted a “license” to the em-
ployer to take certain disciplinary action, rather than an “adjudication” of
discipline action already taken, and (2) even if Spielberg did apply to the
unique disciplinary procedure, deferral was inappropriate because the
award discriminated against two shop stewards alleged to have engaged
in the same activity as others whom the arbitrator treated with less
severity, contrary to established Board law. With respect to the first
contention, the majority saw little, if any, distinction between the unique
disciplinary procedure in the instant case and a typical disciplinary pro-
cedure which would justify a different application of Spielberg. With
respect to the second contention, the majority stated that, although there
was a distinct difference of opinon among the present Board members as
to a union steward’s responsibilities in the face of an unauthorized, illegal
work stoppage, it was undisputed Board law that union stewards may be
singled out for additional discipline where it is clear, as the arbitrator
found here, that the stewards instigated or led an unauthorized illegal
work stoppage. They considered the administrative law judge’s contrary
factual findings to be the sort of differing inferences which did not war-
rant a de novo review of the evidence. The majority then concluded that
the policies of the Act would be effectuated by giving conclusive effect to
the arbitration award, and on that basis dismissed the unfair labor prac-
tice complaint.

Member Jenkins, dissenting, agreed with the administrative law judge
that deferral was inappropriate here since the Spielberg doctrine was
designed for the usual arbitral situation where the arbitrator reviews a
disciplinary action already taken. Further, even if Spielberg were appli-
cable, a point Member Jenkins did not concede, he found deferral inap-
propriate since the award ran afoul of the requirement that it not be
repugnant to the purposes and policies of the Act. Thus, he agreed with
the administrative law judge’s finding that the disparity of treatment
accorded the stewards constituted an unfair labor practice since their
behavior was indistinguishable from that of the four rank-and-file em-
ployees who received only a reprimand. Member Jenkins also agreed
with the administrative law judge that the facts did not show that the
stewards had a leadership role in the work stoppage, and, accordingly, he
would not defer to the arbitration award and would find the discharges
violative of the Act.
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B. Deferral to Settlement Agreements

The effect of settlement agreements upon unfair labor practice pro-
ceedings was considered by the Board in two cases during the report
year.

In Ace Beverage Co.3° a Board panel granted a charging party’s motion
for clarification of and/or determination of compliance with the Board’s
prior Decision and Order in this proceeding.3! In the prior Decision and
Order, the Board granted the usual reinstatement and backpay order to
remedy the discriminatory demotion of the charging party from a route
supervisor to a route salesman because he refused to agree to work in the
event of a strike. Following his demotion, the charging party had partici-
pated in a lawful strike that ended with a strike settlement agreement
which provided that the employer would be required to reinstate the
strikers only if the union won the pending decertification election. The
union lost the decertification election. In its Decision and Order, the
Board made no comment on the settlement when it adopted the adminis-
trative law judge’s recommendation of reinstatement and backpay.
Thereafter, the Board’s regional compliance officer informed the em-
ployer that under the terms of that agreement the union had waived the
rights of the charging party to be reinstated as a route salesman, the
position he held at the time of the strike. Accordingly, the compliance
officer determined that the backpay required by the Board’s prior deci-
sion would be calculated as the difference between what the charging
party would have earned as a route supervisor and as a route salesman
had he returned to the employer after the strike. The charging party
objected to the backpay formula determination of the compliance officer
which the General Counsel sustained on appeal and filed the instant
motion, contending that the formula was based on a theory inconsistent
with the reinstatement and backpay remedies ordered by the Board.

The panel first considered the employer’s contention that the General
Counsel’s authority and discretion in compliance matters is analogous to
the statutory delegation to the General Counsel of “final authority” to
issue complaints. Noting that in compliance matters the General Counsel
does not act on his own initiative as he does in issuing complaints, but as
the Board’s agent in effectuating the remedy ordered, the panel rejected
this contention and found no jurisdictional bar to review the General
Counsel’s action in the compliance stage of the proceeding.

The panel found that the backpay formula, proposed by the General
Counsel and the employer, failed to comport with the prior remedial
order, under which the charging party was entitled to reinstatement to
his predemotion position of route supervisor and to backpay commencing

30 250 NLRB No 66 (Chairman Fanning and Members Jenkins and Penello)
31 233 NLRB 1269 (1977)
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on the date he was unlawfully demoted. It agreed with the charging party
that the strike settlement agreement did not constitute a valid waiver of
his backpay rights, noting that the settlement agreement was a private
one which bore no relationship to the employer’s unfair labor practices
regarding the charging party, who was not a party or privy to the
agreement. The panel also rejected both the employer’s and the General
Counsel’s argument that the charging party’s participation in the strike
as a route salesman was an intervening event that made the agreement
applicable to him. It pointed out that the argument ignored the fact that it
was the charging party’s unlawful demotion which cast him in the role of a
route salesman, and that the charging party’s status as a discriminatee
under the Act bestowed upon him rights which set his situation apart
from that of other striking employees. Finding that the proposed backpay
formula, to the extent premised on the settlement agreement, was defec-
tive and must be rejected, the panel ordered that the record in this
proceeding be reopened, and the case be remanded for issuance of a
backpay specification as provided by the Board’s Rules and Regula-
tions.32

In Roadway Express,®® a Board majority found, contrary to the ad-
ministrative law judge, that a private precharge grievance settlement
agreement between the charging party and the employer providing for
reinstatement without backpay did not bar prosecution of the alleged
unlawful discharge herein. Members Jenkins and Murphy pointed out
that it is well established that the Board’s authority to adjudicate unfair
labor practice charges is not, under Section 10(a) of the Act, affected by
any private agreement which may be reached by parties to a dispute
which is the subject of that charge. They rejected the administrative law
judge’s reliance on Central Cartage Company,3 in which the Board
declined to disturb a settlement agreement. In Central Cartage, no issue
was raised concerning the grievance settlement agreement by any of the
parties thereto. In Roadway Express, however, both the charging party
and the General Counsel contended that the issue of backpay was not
resolved by the settlement agreement. Thus, the charging party testified
that he “was not sure what understanding” had been reached and it was
not until he returned to work that he was informed that he would not be
receiving backpay. Accordingly, Members Jenkins and Murphy found it
would not effectuate the policies of the Act to defer to the settlement
agreement, and remanded the case to the administrative law judge for a
decision on the merits.

%2 The panel found no need to consider the charging party’s contention that the General Counsel and the emplover w ere
foreclosed from asserting that the strike settlement agreement affected the employer’s backpay hability because they did
not raise it prior to the comphance stage

2246 NLRB No 28 (Members Jenkins and Murphy, Member Truesdale concurring, Chairman Fanning and Member
Penello separately dissenting)

34206 NLRB 337 (1973)
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Member Truesdale concurred in the decision that deferral to the set-
tlement agreement was inappropriate because, on the facts of this case,
he could not find that the charging party voluntarily and unequivocally
waived his right to file a charge with the Board as a condition of the
settlement. He relied on Coca-Cola Bottling Co. of Los Angeles 35 in
concluding that the Board should not defer in situations involving griev-
ance settlements, short of arbitration, absent substantial evidence of a
voluntary and unequivocal waiver of an employee’s right to process his
complaint before the Board.

Chairman Fanning, dissenting, would defer to the settlement, noting
that the charging party had authorized a union official to settle his
grievance,3€ that he returned to work after being informed of the settle-
ment, and that the facts warranted the conclusion that he was fully aware
of its provisions. Chairman Fanning also pointed out that different con-
siderations would be involved had a charge been filed before the settle-
ment.

Member Penello also dissented and would defer to the settlement
because he believed that deferral to grievance settlements will enhance
the practice of collective bargaining by encouraging parties to settle their
disputes rather than to litigate their differences. He would apply to
grievance settlements the tests for deferral to arbitration awards that
are set forth in Spielberg Manufacturing Company.3” Applying these
tests here, he found deferral appropriate because the proceedings were
fair and regular, all parties agreed to be bound, and the result was not
clearly repugnant to the policies and purposes of the Act.

35243 NLRB No 89 (1979)
%6 The charging party was pursuing contractually estabhished grievance and arbitration provisions before the settle-

ment was agreed to
37112 NLRB 1080 (1955) Member Penello also stated that the principles of deferral in Spielberg and m Collyer

Insulated Wire, A Gulf and Western Systems Co , 192 NLRB 837 (1971), apply equally, 1f not more so, to grievance
settlements
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Board Procedure

A. Unfair Labor Practice Procedure

During the report year, the Board majority, in Southeastern Envelope
Co.,' a backpay proceeding, adopted an administrative law judge’s
finding that Diversified Assembly was the alter ego of Southeastern
Expandvelope and as such shared with joint respondents Southeastern
Expandvelope and Southeastern Envelope the obligation to provide the
discriminatees with backpay. The majority rejected Diversified’s posi-
tion based on the Board’s precedent in Rose Knitting 2 that it could not
properly be held liable for backpay in view of the General Counsel’s
failure, despite his awareness of its existence and relationship to En-
velope and Expandvelope, to name it as a party in the underlying unfair
labor practice proceeding. In doing so, they expressly reaffirmed adher-
ence to the long-established principles of derivative liability set forth in
Coast Delivery Service,® while overruling the rationale and results
reached in Rose Knitting to the extent inconsistent with Coast Delivery.
Contrary to their dissenting colleague, the majority believed that per-
mitting the General Counsel to litigate issues of derivative liability in a
compliance proceeding, even when those issues could have been pleaded
and litigated in the original unfair labor practice proceeding, will better
insure effectuation of the remedial purposes and policies of the Act
without denying procedural fairness to any party alleged to be deriva-
tively liable. They pointed out that Diversified had been found liable only
after it received full notice and fair opportunity to litigate at the com-
pliance hearing the question of its status as Expandvelope’s alter ego. In
the majority’s view, once found to be Expandvelope’s alter ego, Diver-
sified could not complain that it should have had notice of an opportunity
to defend itself against the underlying unfair labor practice charges.
Since the interest of alter egos are by definition identical, the majority
concluded that the alter ego finding in the compliance proceeding conclu-
sively established that Diversified did receive adequate notice, was pres-
ent at the hearing, and did defend itself through the representation of
Expandvelope in the earlier case.

! Southeastern Envelope Co & Southeastern Expandvelope (Dwersified Assembly), 246 NLRB No 63 (Chawrman
Fanning and Members Jenking, Penello, and Truesdale, Member Murphy dissenting)
2 Rose Kmtting Malls, & Boclaire Fashwons, 237 NLRB 1382 (1978) (Chairman Fanning and Members Penello and

Truesdale)
3198 NLRB 1026, 1027 (1972) (Members Fanning, Kennedy, and Penello)
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In her dissent, Member Murphy criticized the majority’s failure to
present any rationale for deviating from the Board’s position in Rose
Knitting that a joint employer or alter ego not named as a respondent in
the underlying unfair labor practice case—even though the General
Counsel was aware of the relationship—may not subsequently be held
accountable in a backpay proceeding. She pointed out that, as in Rose
Knitting, Diversified’s alter ego relationship with Expandvelope was in
existence at the time of the unfair labor practice case and was known of by
the General Counsel, but Diversified was not alleged or named as a
respondent in that proceeding. Thus, in her view, the assessment of
backpay against Diversified was akin to making a finding that Diversified
committed an unfair labor practice without affording Diversified ade-
quate notice and opportunity to defend itself. Finally, Member Murphy
concluded that the majority’s finding of backpay liability against Diver-
sified was contrary to the policies of the Board and was an obvious denial
of due process.

B. Representation Procedure

In Auto Chevrolet,* the Board majority affirmed a regional director’s
recommendation granting the employer’s motion to reject the petitioning
union’s timely filed election objections because the union had failed to
serve immediately a copy of such objections on the employer in accord-
ance with section 102.69 (a) of the Board’s Rules and Regulations. The
employer’s counsel was served with the objections 11 days after the filing.
In its exceptions to the Board, the Union had argued that (1) the em-
ployer learned of the objections from the regional office 3 days after they
had been filed and, thus, could have called the union if it had not received a
copy, and (2) a union representative personally took a copy of the objec-
tions to the employer after being notified that the employer was alleging
that the objections had not been served. Assuming, arguendo, the truth
of these allegations, the majority nevertheless found, quoting Alfred
Nickles Bakery,® that the union had established neither “an honest
attempt to substantially comply” with the service requirement nor “a
valid and compelling reason why compliance was not possible.” They
therefore concluded that the Union had not justified its failure to comply
with the requirements of section 102.69 (a) of the Board’s Rules.

The majority disputed their dissenting colleague’s contention that the
Board’s Rules should be changed so as to provide that regional offices
would serve copies of objections because this procedure is followed for
service of charges in unfair labor practice proceedings under section
102.14 of the Board’s Rules. They maintained that a reading of this

4 249 NLRB 529 (Charrman Fanning and Members Jenkins and Penello, Member Truesdale dissenting)
5 209 NLRB 1058, 1059 (1974) (Chairman Miller and Members Fanning and Jenkins)
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section in its entirety demonstrated that service of charges by regional
directors was a courtesy only, and did not diminish the responsibility of
charging parties to insure that service is accomplished. The majority
further noted that, although the Rules acknowledge, but do not require,
service by the regional directors of charges, no similar provision is
included in the sections of the Rules which specify the procedures to be
followed in filing answers to complaints, motions, exceptions, or briefs in
unfair labor practice proceedings; or petitions, motions, briefs, requests
for review, or exceptions in representation cases. Since it was thus clear
that the regional directors do not have any responsibility for serving
other parties’ documents in any of the Board’s proceedings, the majority
perceived no compelling reason to carve out an exception to the general
practice by imposing on regional directors the obligation to serve copies
of objections.

Finally, the majority disagreed with the dissent’s reliance on Cer-
tain-Teed Products Corporation,® in finding that the regional director
erred in failing to investigate the objections because there was no show-
ing that the employer was prejudiced by the late service on it. In doing so,
they pointed out that the Board had emphasized in Alfred Nickles that
“[its] decision in Certain-Teed does not stand for the proposition that the
time requirements in our Rules and Regulations will be ignored on the
singular ground that a party has not produced any evidence that it was
prejudiced by another party’s failure to comply with those require-
ments.”?

Dissenting Member Truesdale concluded that this case should be con-
trolled by the rationale of cases like Certain-Teed, in which the Board
concluded that timely objections should not be routinely rejected without
considering their merits, merely because of delay in service “unless some
prejudice be shown.” Accordingly, in the absence of any such showing of
prejudice to the employer, he would have remanded the proceeding to the
regional director for consideration of the objections on the merits. Al-
though Member Trueésdale considered the Certain-Teed rationale prefer-
able to that of Alfred Nickles, he concluded that neither approach was or
could be entirely satisfactory in deciding such issues. He believed that the
solution to this problem was clear and could be accomplished, not through
further litigation on this essentially sterile point, but through a simple
change in the Board’s Rules and Regulations which would provide that
the regional offices, as a matter of courtesy, routinely serve objections on
all other parties to the proceeding. He pointed out that such a procedure,
as established by Section 102.14 of the Board’s Rules, was currently
being followed with respect to service of unfair labor practice charges.

Member Truesdale stated that the majority missed the point by reject-
ing his rule-change proposal, not on its merits, but, rather, because

8 173 NLRB 229 (1968) (then Chairman McCulloch and Members Fanning, Jenkins, Brown, and Zagona)
7209 NLRB 1058 at 1059
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regional directors purportedly have responsibility for serving Board
documents, but not parties’ documents. He argued that it was the service
of objections, not other documents, that have created a problem of
longstanding for the Agency. While recognizing that service of charges
and representation petitions is undertaken only as a “courtesy” to the
parties and not as an obligation, Member Truesdale further argued that
such service has become so firmly imbedded in agency practice and
procedure that the distinction has been lost. Finally, he contended that
charges and petitions are “Board documents” only in the sense that they
are usually filed on forms provided by the Agency.

Following the holding of Auto Chevrolet, the Board panels rejected
election objections for similar reasons in Platt Bros.,® St. Johns
Smithtown Episcopal Hospital,® and High Standard,*® where, under
different fact patterns, a party’s timely objections were rejected because
of the failure to comply with the immediate service requirement of
Section 102.69(a) of the Board’s Rules and Regulations. Member Trues-
dale basically adhered to the position he expressed in Auto Chevrolet
while dissenting in Platt Brothers and St. Johns Smithtown Episcopal
Hospital.

8250 NLRB No 49 (Charrman Fanning and Member Penello, Member Truesdale dissenting)
9250 NLRB No 77 (Members Jenkins and Penello, Member Truesdale dissenting)
10252 NLRB No 64 (Chairman Fanning and Members Jenkins and Penello)
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Representation Proceedings

The Act requires that an employer bargain with the representative
designated by a majority of its employees in a unit appropriate for
collective bargaining. But it does not require that the representative be
designated by any particular procedure as long as the representative is
clearly the choice of a majority of the employees. As one method for
employees to select a majority representative, the Act authorizes the
Board to conduct representation elections. The Board may conduct such
an election after a petition has been filed by or on behalf of a group of
employees or by an employer confronted with a claim for recognition from
an individual or a labor organization. Incident to its authority to conduct
elections, the Board has the power to determine the unit of employees
appropriate for collective bargaining and formally certify a collective-
bargaining representative on the basis of the results of the election. Once
certified by the Board, the bargaining agent is the exclusive representa-
tive of all employees in the appropriate unit for collective bargaining with
respect to rates of pay, wages, hours of employment, or other conditions
of employment. The Act also empowers the Board to conduct elections to
decertify incumbent bargaining agents who have been previously cer-
tified, or who are being currently recognized by the employer. Decertifi-
cation petitions may be filed by employees, by individuals other than
management representatives, or by labor organizations acting on behalf
of employees.

This chapter concerns some of the Board’s decisions during the past
fiscal year in which the general rules governing the determination of
bargaining representatives were adapted to novel situations or reexam-
ined in the light of changed circumstances.

A. Status as Labor Organization

Several cases decided by the Board in this report year concerned
application of the Board’s holding in Sierra Vista Hospital,* which set
forth its policy regarding conflict of interest issues raised by the active
participation of supervisors in the affairs of a union. In Baptist Hospitals,
d/bla Western Baptist Hospital,? the Board rejected the employer’s con-

' 241 NLRB No 107 (1979) (Chairman Fanmng and Members Jenkins, Penello, and Murphy, Member Truesdale
dissenting)
%246 NLRB No 25 (Chairman Fanning and Members Jenkins, Penello, and Murphy, Member Truesdale concurring)
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tention that the participation of its supervisors as well as supervisors of
its competitor in the petitioning Kentucky Nurses Association (KNA)
warranted dismissal of the election petition because the KNA was not
qualified to represent the employer’s registered nurses. Pointing to a
heavy burden imposed upon an employer to adduce probative evidence
demonstrating that supervisory participation in a labor organization’s
internal affairs “presents a clear and present danger of interference with
the bargaining process,” thus disqualifying that labor organization from
bargaining, the Board majority held that, although some officers and
directors of the KN A and its constituent District 5 were supervisors, the
employer failed to sustain its burden in this case. In so doing, the Board
majority noted that none of KNA’s supervisors were employed by the
employer or its alleged “competitor” and that nothing in KNA’s structure
allowed for district officers and directors to interfere with the collective-
bargaining process of a local unit.

In answer to the employer’s contention that, in the future, KNA could
be controlled by supervisors, the Board majority further found that KNA
had taken precautionary steps to insure that the collective-bargaining
process was insulated at all levels from supervisory participation or
influence, by providing in the KN A bylaws, that its economic and general
welfare commission, the only committee responsible for developing
collective-bargaining policy, was to be comprised of nonsupervisory
nurses. Although this commission’s staff negotiator might provide
suggestions during the course of negotiations, the final determination of
the contents of a contract proposal presented to a unit was to be made
solely by the local negotiating team. Finally, the majority noted that the
local units ratified agreements without any interference or veto by KNA.

Concurring in the result that there was no impediment to processing
KNA'’s election petition, Member Truesdale believed that it was un-
necessary and unfortunate to inquire into KNA's operations for the
reasons set forth in his partial dissent in Sierra Vista. He found that,
although participation of the employer’s own supervisors may in fact be
perceived as a conflict in the supervisors’ loyalties, it is a conflict which
may operate to the detriment of the employees, not to the detriment of
the employer. In his view, an employer concerned that its supervisors are
not “loyal” has a remedy within its control, and Board intervention is
unwarranted. He further found that, if employees themselves regard
supervisor participation as compromising KNA’s ability to represent
them with single-minded loyalty, they may either reject the KNA or file
8(a) (1) and (2) charges against the employer. To delay the representa-
tion proceeding by inquiring on the employer’s behalf into internal opera-
tions was, in his view, at odds with the principle that an employer may not
bring 8(a) (2) charges against itself and with the Board policy precluding
litigation of unfair labor practices in representation proceedings. Finally,
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Member Truesdale found unwarranted the majority’s inquiry into the
role of supervisors of other employers in KNA's operations. In his opin-
ion, absent an allegation that KNA or its agents had financial or other
business interests which competed with those of the employer, thus
raising an issue of economic conflict of interest litigable under the Bausch
& Lomb doctrine,? the Board need not inquire into the identity and roles
of supervisors of other employers in KNA’s internal operations. Accord-
ingly, he concluded that the majority’s “detailed investigation and
analysis of the internal operations of a statutory labor organization has
served only to delay and impede the employees’ right to choose a bargain-
ing representative.”

Similarly, in the Sidney Farber Cancer Institute,* a Board panel, in the
light of Sierra Vista, supra, rejected the employer’s contention that the
petitioning Massachusetts Nurses Association (MNA), comprised of con-
stituent Association or districts, was not a proper bargaining repre-
sentative under the Act since a number of the officers and directors of the
MNA and its constituent District No. 5 which had jurisdiction of the
employer, were supervisors. Noting that the heavy burden of establish-
ing the existence of a conflict interfering with the collective-bargaining
process rests with an employer, the panel concluded that the employer
had not met its burden in this case. In so doing, it relied on the fact that
(1) no supervisor employed by the employer was an officer or director of
MNA, nor was otherwise claimed to hold a position of authority in MNA ;5
(2) although several officers and directors of MNA and District No. 5
were supervisors of other employers, the employer offered no evidence of
any connection between itself and those employers which might in any
way impinge on its employees’ right to a bargaining representative whose
undivided concern was for their interests; and (3) MN A had taken numer-
ous precautionary measures to insulate the collective-bargaining process
from supervisory participation or influence by excluding supervisory
nurses from membership in the local chapter, which possessed the sole
authority to make decisions regarding their own bargaining affairs. Fi-
nally, with respect to the employer’s assertion that the various powers of
the MNA’s board of directors concerning appointments, approval, and
fiscal control amounted to supervisory domination, the panel found these
functions of organizational oversight to be both remote and speculative in
relation to the local chapter’s bargaining activities.

Howéver, in Exeter Hospital,® the petitioner, a labor organization,
consisting exclusively of employees of the employer, was not affiliated

3 Bausch & Lomb Optical Co , 108 NLRB 1555 (1954)

4247 NLRB No 1 (Chairman Fanning and Members Jenkins and Penello)

% The panel also rejected the employer’s assertion that MNA should be disqualified from representing its employees
because 1ts own supervisors may hold office of positions of authority in MNA at some future time, as “entirely too
speculative to warrant disquabfication of MNA "

8 248 NLRB 377 (Chawrman Fannming and Members Jenkins and Penello)
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with any large association. Its leadership was composed of a chairperson,
who was the sole officer, along with representatives of each shift and from
a separate facility. Charge nurses, a classification found to be supervi-
sory, were permitted to assume leadership positions and the chairperson
and several shift representatives were in fact charge nurses. A Board
panel, applying the Sierra Vista analysis, unanimously held that the
Petitioner was not qualified to represent the employer’s employees for
collective-bargaining purposes, finding that, by occupying the important
office of chairperson and by serving as shift representatives, supervisors
were clearly in a position to play a crucial role in the union’s internal
affairs. It concluded that permitting the petitioner to represent the
employees would jeopardize both the employees’ right to a bargaining
representative exclusively concerned with their interests and the em-
ployer’s right to loyalty from its own supervisors. The panel pointed out
that, unlike the situation in Baptist Hospitals, d/bla Western Baptist
Hospital, supra, and Lancaster Osteopathic Hospital Assn.,” there was
no evidence that the petitioner in this case had ever taken steps to
insulate the collective-bargaining process from supervisory participation
or influence. Finally, the panel noted that the result reached was consis-
tent with the established Board policy, reiterated in Bausch & Lomb,
supra, that no matter how strongly employees might desire otherwise,
supervisors should not be permitted to represent employees for collec-
tive-bargaining purposes in order to draw a “clear line of demarcation”
between supervisory representatives of management and employees
because of the possible conflicts of allegiance.

B. Status as Employees

A bargaining unit may include only individuals who are “employees”
within the meaning of section 2(3) of the Act. The major categories
expressly excluded from the term “employee” are agricultural laborers,
independent contractors, and supervisors. In addition, the statutory
definition excludes domestic servants, or anyone employed by his parent
or spouse, or persons employed by a person who is not an employer within
the definition of section 2(2).

Several cases decided by the Board this year concerned whether cer-
tain classifications of individuals were employees or independent contrac-
tors.

In Air Transit,® the Board, applying the common law agency test,®

7246 NLRB No 96 (1979)

€ 248 NLRB 1302 (Chairman Fanning and Members Jenkins and Truesdale, Member Penello dissenting)

9InNLRB v UnitedIns Co ,3%0 U S 254, 256 (1968), the Supreme Court stated that the Board should apply the
common law agency test in distinguishing an employee from an independent contractor Accordingly, the Board has
consistently apphed the common law test of the nght to control where one for whom services are to be performed retains
the nght to control the manner and means by which the result 1s to be accomphshed, the relationship1s one of employment
On the other hand, where control 1s reserved only as to the result sought, the relationship 1s that of an independent
contractor
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engaged in an exhaustive analysis of the relationship between the em-
ployer and “owner-operator” cab drivers providing taxicab services for
the employer at an airport, and a majority concluded that the drivers at
issue were employees and not independent contractors. In so doing, the
majority found the relationship between the employer and the drivers
here to be analogous in several important respects to the insurance
agents in United Ins., where the Supreme Court affirmed the Board’s
finding that the insurance agents were employees and not independent
contractors. The majority found that: (1) the drivers’ taxicab service was
essential to the employer’s operation; (2) the employer did not require
any prior training or experience; (3) the drivers did business in the
employer’s name, with virtually all their fares derived from the employ-
er’s taxistand, and the employer’s managerial personnel were present at
the taxistand to assist and control the drivers’ activities; (4) the drivers’
employment appeared permanent and continued as long as their per-
formance was satisfactory, with the employer retaining an absolute and
unilateral control over this determination; and (5) although the drivers
were not required to account for their revenues as were the agents in
United Ins., the employer exercised financial control by unilaterally
determining stand and subleasing fees, controlling the fare structure and
assignment of all passengers, and, most importantly, collecting its
weekly stand and subleasing fees prior to the start of the workweek; and
(6) the employer retained the right to impose and/or change unilaterally
any or all of its drivers’ working conditions, such as workhours, personal
appearance, and discipline, evidencing a right to control the manner and
means in which services were to be provided.?

In addition to the above, the majority found that several other factors
supported its conclusion that the drivers were employees and not inde-
pendent contractors. First, the majority noted that the employer exer-
cised discipline over its drivers in the form of warnings, suspensions, and
discharges for, inter alia, violating its dress code, fighting with passen-
gers, overcharging, failing to file accident reports, and arguing with its
management personnel. Second, the employer exercised control over the
drivers entrepreneurial opportunities by establishing the fare structure,
setting taxistand and subleasing fees, restricting the geographical loca-
tions in which the drivers could operate, and other restrictions which

10 In this regard, the majority disagreed with the court of appeals statement n Local 777, Democratic Urion
Orgamzing Commattee, Seafarers Intl Union of North Amerwca [Yellow CabCo & Checker Tax Co 1,603 F 2d862(D C
Cir 1978), rehearing denied 603 F 2d 891, that unilateral revision of terms and conditions 18 evidence of superior
bargaining power, but not of a company’s power to establish contract terms controling the manner and means in which
dnvers go about providing taxi service Rather, the majority agreed with the view expressed by the Supreme Court in
Unated Ins that the nght umilaterally to promulgate and change terms and conditions of employment 15 itself evidence of
an employee-employer relationship The majority also disagreed withthe court of appeals’ eniticism of the Board's rehance
on the factors of the relationship of the workers’ work to the employer’s business and of the length of the workers’
employment, as indicative of employee-employer relationships, noting that the Supreme Court in Unuted Ins also found
the factors to be determimative of employee status
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indicated an employee-employer relationship and not an arm’s-length
relationship between two business entities. Third, the employer regu-
lated the amount of liability insurance carried by the drivers and required
them to report all accidents. The majority reasoned that, if the drivers
were indeed independent contractors, such matters would be of no con-
cern to the employer. Fourth, the employer effectively controlled the
drivers’ right to sublease or sell their taxicabs by retaining the absolute
right to cancel or refuse to permit a driver to use its taxistand. Lastly, the
employer’s Federal Aviation Administration (FAA) contract explicitly
prohibited it from assigning its exclusive right to pick up passengers and
the employer never told the drivers that their relationship was based ona
franchise or that they were independent contractors. Furthermore, the
employer required the drivers to comply only with those portions of the
FAA contract that it deemed should be enforced.

Finally, the majority noted that there existed several factors which,
taken in isolation, would indicate an independent-contractor status of the
drivers, such as the fact that they were obliged to provide and maintain
their own vehicles through lease or ownership, did not have payroll
deductions or receive fringe benefits, and were not accountable to the
employer for a percentage of their fares. However, they concluded that
these factors were on balance outweighed by the factors demonstrating
employee status and, accordingly, directed an election in a unit of the
employer’s regular and part-time taxicab drivers.

Member Penello, dissenting, observed that the record in this case
clearly showed that the employer, which neither owned nor leased
taxicabs, was concerned only with the end of fulfilling its FAA contrac-
tual obligation to provide sufficient cabs to service the airport and that
the drivers themselves possessed “virtually unfettered discretion” in
deciding the manner and means by which they conducted their busi-
nesses. He found that the drivers had a substantial investment in pur-
chasing their own vehicles and that the independent, entrepreneurial
character of the drivers’ operations was most clearly reflected in the
financial relationship between the drivers and the employer. He noted
that, in essence, the drivers rented the right to pick up passengers at the
airport for a flat fee. They received no salary, nor did they work for a
percentage or commission. Instead, their income was derived from pro-
fits realized after paying the substantial operating expenses incurred in
operating their cabs. In addition, the drivers set their own hours of work
and their economic self-reliance was underlined by their inability to
receive any of the fringe benefits associated with employment.

Member Penello found that the absence of control by the employer over
the drivers was further exemplified by the employer’s failure to maintain
personnel files on the drivers, conduct physical exams, enforce a dress
code, require maintenance of “trip sheets” or other records, or inspect the
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cabs for safety. Although the employer enforced general operating regu-
lations and prohibited conduct which might jeopardize its agreement with
the FAA, in his view this represented “only the most nominal restrictions
on the drivers.”

In addition, Member Penello was of the view that the majority’s re-
liance on United Ins., supra, did not withstand close examination. He
noted that in United the debit agents found to be employees were closely
supervised, participated in fringe benefits, were paid a percentage of the
premiums collected, were required to file weekly reports, and were
evaluated on the basis of their production, with substandard performance
resulting in discharge. In his view, the majority emphasized several
factual similarities of secondary significance between United and this
case and downplayed or disregarded the vital distinctions separating the
two situations. Thus, for example, the majority emphasized that the
agents in United and the drivers here performed functions essential to
the company’s operations, a factor which the court of appeals in Yellow
Cab, supra, found “does not stamp as employees those who would other-
wise be independent contractors.” Member Penello also disagreed with
the majority’s finding that the employer exerted “financial control” over
the drivers by setting stand and subleasing fees and controlling fare
structure, pointing out that, in Yellow Cab, the court held that the
relative economic power of the contracting parties has nothing to do with
the common law test of agency.

Finally, in Member Penello’s opinion, the facts in this case were sub-
stantially weaker for finding that the drivers were employees than even
those in Yellow Cab, which both he and the court of appeals found
insufficient to evidence an employment relationship. Rather, he found
that the record in this case showed the drivers to be “classic small
entrepreneurs, not servants of another entity.” Accordingly, he would
have dismissed the petition.

In Mitchell Bros. Truck Lines,'* a Board panel held that certain
“owner-operators” were employees and, therefore, properly includedina
unit of truckdrivers employed by the employer. The panel pointed out
that the determination of whether an individual is an employee or an
independent contractor depends on whether the employer entity re-
serves the right to control the manner and means by which the result is
accomplished. In this regard, they found that the nature of the relation-
ship between the owner-operators and the employer here was one largely
dictated by a “complex matrix” of Federal and state regulations covering
every aspect of the employment relationship, including qualifications for
drivers (both at the hiring stage and during the employment relation-
ship), leasing agreements, safety and operational standards for vehicles,

11 249 NLRB 476 (Chairman Fanning and Members Jenkins and Truesdale)
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and restrictions on how and where the vehicles may be operated. Al-
though the employer did not give warnings or suspensions to the owner-
operators, it did disqualify drivers and terminate their services for viola-
tion of certain rules, such as carrying unauthorized passengers or driving
in excess of the number of hours permitted by law. The panel found that
the extensive Federal and state regulation has effectively obviated the
need for common carriers to establish their own personnel policies or
operational standards and, by enforcing these rules, the employer neces-
sarily exercises extensive control over the drivers’ daily operations. It
found that the employer not only dictated substantive requirements for
new hires but also enforced a number of requirements which severely
limited the owner-operator’s freedom to control his financial investment,
his hours of employment, and the manner in which he operated his trifck.
In fact, the employer acted as the employer of the drivers. Relying on
Robbins Motor Transportation,'? the panel held that “it matters not
whether the controls placed on the drivers emanate from the [employ-
er] independently, or whether these controls are imposed on the [em-
ployer] which in turn, imposes them on the drivers. Either way, these
controls define the carrier’s employment relationship with its drivers.”

The panel further found that, apart from the pervasive scheme of
governmental regulation, several other factors supported the conclusion
that the owner-operators were in fact employees. First, the drivers were
not involved in an occupation distincet from the employer. Indeed, their
work was not merely part of the employer’s regular business, but rather,
was the employer’s business. Second, although drivers operated under a
30-day lease, it was automatically renewable unless canceled. Thus, in
effect, the duration of employment was indefinite. Third, “trip leasing”
and “interlining”!? were infrequent and the employer required the
owner-operator to obtain its permission to do so, although permission
was not specifically required by law. Fourth, although the drivers were
not subject to daily observation because they were constantly on the
road, the panel noted that where the nature of a person’s work required
little supervision, there was no need for actual control and, in any event,
the drivers here were supervised through preventive measures, includ-
ing physical exams and periodic inspection of their vehicles, trip reports,
and settlement statements.

Finally, the panel considered the factors of entrepreneurial control or
risk. With respect to entrepreneurial freedom, the panel noted that,
although the drivers, inter alia, purchased and privately financed their
own trucks, paid for repairs, maintenance, and insurance, were paid a

12 225 NLRB 761 (1975)

13 A “trip lease” 13 an agreement between two certificated motor carrers under which a motor carrier with empty
equpment and no ICC authonity for a given geographical area places its equipment in the possession of another motor
carner with ICC authority in the same geographical area An “interline” agreement 18 a contract between two certificated
motor carmers to cover transportation requiring the joiner of operating authonties of the two nonrelated carrers because
neither carrier’s authonty 1n and of 1tself 1s extensive enough to complete the haul
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percentage of revenues rather than a salary or benefits, and could refuse
to haul if they wished, there were a number of ways in which entrepre-
neurial freedom and risk was substantially minimized. It pointed out that
the type of equipment purchased was controlled by Federal regulation,
and that the employer had unilaterally established the percentage rate
for earnings which the drivers must accept. Moreover, while a driver was
entitled to refuse a haul, he could not haul for someone else, since he
worked exclusively for the employer. Finally, the panel found it most
important that, with respect to risk, the employer, like the employer in
Robbins, supra, assumed many responsibilities for the owner-operators
which minimized this entrepreneurial risk, such as assuming the risk of
nonpayment by customers, providing fleetwide insurance, providing
credit cards and discount gasoline, and handling bookkeeping without
charge. It found that, unlike independent businessmen, the drivers de-
pended on the employer for these services in order to operate and,
similarly, the employer depended totally on the drivers to perform its
business. The panel concluded that this interdependence belied an inde-
pendent contractor relationship and supported the finding that the driv-
ers were employees within the meaning of section 3(2).

Similarly, in Liquid Transporters,4 a Board panel held that, although
certain owner-operators and drivers for these multiple owner-operators
exercised some freedom over their operation in relation to the employer,
the employer exercised a:considerable degree of control sufficient to
warrant the conclusion that these individuals were employees and not
independent contractors. In so doing, the panel relied on several sig-
.nificant factors: (1) the employer’s preemployment procedures and rules
were applied to all its drivers, whether owner-operator or otherwise, and
all drivers were subject to discipline for infractions of these rules; (2)
Federal and state regulations necessitated extensive employer control
over the owner-operators and drivers for owner-operators; (3) the em-
ployer had exclusive possession, control, and use of the owner-operators’
leased equipment; (4) although owner-operators worked under a 30-day
lease, it was automatically renewable and, in effect, the duration of
employment was indefinite; (5) all drivers worked, under a uniform set of
rules, virtually exclusively for the employer who imposed discipline for
infractions of the rules; (6) a single seniority list and dispatch procedure
was used for all drivers; (7) all drivers had access to the same grievance
procedure; and (8) the employer assumed certain responsibilities for
these individuals which minimized their entrepreneurial risk, such as
providing liability and cargo insurance. From the foregoing, the panel
concluded that there was no material difference between this case and the
Board’s recent decisions, like Mitchell Bros., supra, in which it was found
that similar individuals were employees and not independent contractors
within the meaning of the Act.

14250 NLRB No 163 (Chairman Fanning and Members Jenkins and Truesdale)
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C. Existence of Question Concerning Representation

In Anheuser-Busch,'® the petitioning Millwrights Union and an Inde-
pendent intervenor sought a unit of maintenance employees at the em-
ployer’s Houston brewery. Prior to 1974, the employees in the requested
unit had at various times been represented by several unions. In 1974,
Teamsters Local 919 defeated the then incumbent independent union and
was certified by the Board. In 1975, Local 919 was authorized by its
members to permit the Brewery and Soft Drink Workers Conference,
with which it was affiliated, to negotiate a master agreement with the
employer covering a multiplant unit consisting of six of the employer’s
breweries including the Houston brewery. During an interruption in
negotiations in early 1976, the Millwrights filed a representation petition
and were defeated in a Board-conducted election by Local 919 which
remained the certified bargaining representative. Thereafter a master
agreement was reached between the employer and the Conference, an
agreement which recognized the Conference and its affiliated unions,
including Local 919, as the “sole and exclusive bargaining agent” of the
employer’s employees at the six breweries.

The employer, the Conference, and Local 919 contended that the single
location maintenance unit sought was inappropriate since it had been
effectively merged into a multiplant unit in 1976 by virtue of the master
agreement. A Board panel unanimously agreed. Noting that parties to a
collective-bargaining relationship may by contract, bargaining history,
and course of conduct merge existing certified units into a multiplant unit,
thereby destroying the separate identify of the individual units, the panel .
held that such a merger had been effected in this case. The panel found
that the 1976 master agreement by its terms provided for joint repre-
sentation on a multiplant basis. In addition, substantial changes from
prior practices in the manner of bargaining between Local 919 and the
employer had in fact occurred since the 1976 agreement was consum-
mated: (1) Conference officials and management from the employer’s
corporate headquarters had acted as chief negotiators for the parties; (2)
the master agreement had covered such substantive terms as seniority,
union security, work hours, overtime, and transfers, with local supple-
mental agreements subject to approval by the Conference and the em-
ployer’s corporate labor relations representative; and (3) appeal to a
multiplant grievance committee had been part of the grievance proce-
dure. The panel noted that the Board has frequently held that bargaining
of this type, which obliterates previously existing single-plant units
based on Board certification, is a permissible avenue for the course of
labor-management relations. It further found that inclusion in the multi-
plant unit was a major issue in the 1976 election campaign and thus the

15 246 NLRB No 3 (Members Penello, Murphy, and Truesdale)
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Houston employees had sufficient notice that continued representation
by Local 919 would entail a merger with a multiplant unit. Finally, the
panel noted that bargaining on a multiplant basis had occurred for 2-%
years and that the Board has long held that multiplant bargaining his-
tory, in excess of 1 year, may be sufficient to preclude the establishment
of a single-plant unit. Accordingly, the petition was dismissed because a
separate unit limited to the maintenance employees at the employer’s
Houston plant was inappropriate.

InPlumbing Distributors 16 a Board panel reversed the regional direc-
tor and unanimously held that the truckdriver and warehouse employees
at a warehouse facility recently established by the employer at Fremont,
California, were not accretions to the separate truckdriver and ware-
house units represented by two Teamsters locals at the employer’s Union
City facility. The regional director had found that the employees at the
new facility were accretions based on common ownership, control of labor
relations, and integration of operation between the two facilities, coupled
with the similarity of skills, job classifications, and duties. In finding that
the employees at the newly established warehouse facility constituted a
separate appropriate unit, the panel pointed out that (1) the facilities
were 5 miles apart; (2) the employees at the warehouse performed no
work previously performed at any of the employer’s other facilities; (3)
although the same individual ultimately controlled labor relations at all
facilities, the warehouse employees had separate day-to-day supervision;
(4) there was no job interchange and little contact; and (5) the warehouse
employees received different wages and benefiits than those at Union
City. The panel also rejected the locals’ contention that their contracts
covered the new warehouse and required a finding of accretion since,
inter alia, neither contract explicitly grants recognition to the locals for
any new operations established within their territorial jurisdiction and,
in any event, the Fremont facility was a new operation and such a
contract clause would be valid only when a majority of the affected
employees desires representation. Accordingly, the petition was dis-
missed because a claim of accretion does not raise a question concerning
representation within the meaning of Section 9(c)(1) and Section 2(6)
and (7) of the Act.

In Mass. Electric Co.,'" the employer consolidated a part of its opera-
tions, which had included its service and distribution facilities in Malden,
Lynn, and Beverly, Massachusetts, into its service center in Malden.
Four different unions represented the employees affected by the consoli-
dation in four different bargaining units. One union represented the
transmission and distribution employees (T & D), store department
employees, and meter readers at the Malden Service Center; another

16 248 NLRB 413 (Chawrman Fanning and Members Jenkins and Truesdale)
17 248 NLRB 155 (Chairman Fanning and Members Penello and Truesdale)
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union represented the customer service department employees and a
messenger in the offices services department also at the Malden Service
Center location; a third union represented an overall unit of meter
readers, T & D, stores department, and customer service department
employees at the two service centers in Lynn and a fourth union repre-
sented a unit similar to the Lynn unit at the employer’s Beverly, Salem,
and Gloucester facilities. The employer filed three petitions with respect
to the employees affected by the consolidation, including a unit clarifica-
tion petition asserting that the merger effectively obliterated any sepa-
rate identity among the former four bargaining units.

A Board panel unanimously held that a question concerning repre-
sentation was presented by the petitions and directed elections in the two
appropriate units at the Malden service center. In this regard, it found
appropriate separate units of T & D stores department employees and of
customer service department employees, with the meter readers to vote
a Globe-type ballot '8 choosing either unit. The panel noted that, under
normal accretion principles, when employees are transferred from an
employer’s facility where operations have ceased and are joined with
similarly situated employees covered by a collective-bargaining agree-
ment at another facility, they will be considered an accretion to that
contract unit if the functions and classifications of the transferred em-
ployees remain essentially unchanged. However, the panel found that,
although the employees that have been transferred are performing fune-
tions similar to those performed prior to the merger, they had been
represented previously by labor organizations different from those rep-
resenting the Malden employees, were covered under different collec-
tive-bargaining agreements, and continue to be the subject of competing
representational claims at the merged location. It held that, in these
circumstances, statutory policies will not be effectuated by applying
ordinary accretion principles and imposing a bargaining agent on either
unit of the newly integrated operations, noting that none of the unions
involved represented such an overwhelming majority of the employees in
either of the units to warrant a conclusion that no question concerning
representation existed. Finally, the panel rejected the claim that sepa-
rate representation could continue at the merged location, since the
employees in the units found appropriate continued to be the subject of
competing representational claims. Accordingly, the panel directed elec-
tions in the two units found appropriate.

18 Globe Machine & Stamping Co , 3 NLRB 294 (1937)
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D. Bar to the Conduct of an Election

1. Separation of Combined Unit

In American Recreation Centers, d/bla Mel’'s Bowl,*® the employer
had operated a bar and restaurant in conjunction with its bowling alley,
and its bar and restaurant employees were covered in a single unit under
a multiemployer restaurant association agreement with the union.
Thereafter, the employer leased its restaurant to an unrelated corporate
party, who shortly thereafter signed the same restaurant association
agreement. A majority of a Board panel held that the union had ac-
quiesced in a de facto separation of the bar and restaurant employees by
entering into a contract with the restaurant lessee and administering it
separately from its agreement with the employer. Thereafter, the instant
decertification petition involving the bar employees was filed. They found
that the original unit had been effectively severed and that as the em-
ployer’s bar employees constituted the recognized unit, it was appropri-
ate for the purposes of a decertification election. In so doing, the majority
pointed out that: (1) the transaction was at arm’s length, to a totally
separate corporation; (2) the bar and restaurant were operated as inde-
pendent businesses, with the restaurant lessee handling its own hiring,
supervision, discipline, wages, work hours, and grievances; (3) when the
lessee signed the restaurant association agreement, it became directly
responsible for the terms and conditions of the agreement with respect to
the restaurant employees;2° and (4) the union, to a significant extent, had
separately administered its contracts with the two businesses, as evi-
denced by its direct dealing with the restaurant concerning health and
welfare payment and dues delinquencies. Accordingly, the panel majority
concluded that, by reason of the separate contract, its enforcement, and
the relinquishment of virtually all control by the employer over the
restaurant, the restaurant employees had been severed for representa-
tion purposes from the original unit of the employer’s employees, leaving
the bar employees as the recognized unit for decertification purposes.

Chairman Fanning, dissenting, found that the “great importance”
attached by the majority to the separate signing of the association con-
tract and the fact that the union thereafter dealt directly with the restau-
rant “sublessee” concerning delinquencies in fringe benefit payments,
ignored the industry contract provision that, where a bar licensee leases

19 250 NLRB No 142 (Members Penello and Truesdale, Chairman Fanning dissenting)

20 In this regard, the majonity rejected the umon’s claim that, by virtue of the contract clause which provided that a bar
licensee (the employer) 1s hable for contractual benefits for employees of any food concessionaire to whom a lease 13
granted, 1ts contract with the lessee here was merely intended as “added protection” for the union The majonty found that
this provision merely made the employer a guarantor and should not be construed as to render a nullity the separate
contract between the union and the lessee
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the food concession to another person, the licensee was responsible for all
the terms and conditions of the contract for employees hired by that other
person.2! He further noted the contract provision that the agreement was
“equally effective under any subcontract.”

He also disputed the majority’s conclusion that the bar and restaurant
were operated as “independent businesses” after the sublease was exe-
cuted. Chairman Fanning pointed out that the sublease contained impor-
tant restrictions which, inter alia, required the employer’s consent as to
changes in working hours and gave the employer the option of requiring
all personnel on the premises to “join or belong to the appropriate union.”
He also noted that the bar and restaurant employees continued to work in
close proximity with the same supervision as before.

Finally, Chairman Fanning found Clokecy Collision,?? cited by the
majority to support its conclusion, “a completely distinguishable case,”
pointing out that in Clohecy, the parties ignored the Board certification of
a single unit covering two locations and, instead, negotiated separately
and that the Union acquiesced in the separate bargaining with unit
employees taking part in bargaining only for the unit at their individual
work location. These negotiations resulted in separate contracts, each
individually tailored to the location involved. He found no parallel be-
tween the facts in Clohecy and the present case and was “not prepared to
amend the Board’s rule concerning the appropriate unit for decertifica-
tion by subscribing to de facto recognition when the facts do not justify
it.” Accordingly, he would have dismissed the petition.

2. Adequacy of Contract Terms

InStur-Dee Health Products & Biorganic Brands,?? the employer and
the union had executed a contract which renewed and extended an earlier
collective-bargaining agreement except as to the economic terms, which
the parties agreed to submit to interest arbitration. The agreement also
contained provisions for, inter alia, grievance and arbitration, vacations
and holidays, work hours, union security, sick and maternity leave,
seniority, and a no-strike agreement. Several days after agreement was
reached, a petition to represent the employees of the employer was filed
by another union. The regional director, relying on the precedent in
Herlin Press,?* found that the agreement did not constitute a bar to the
petition, as the employer and intervenor contended, since the provision
to arbitrate economic terms rendered it fatally defective for contract-bar
purposes.

2! He found that labehing the employer as merely a “guarantor” of comphance with the industry contract did not detract
from the continued viabihty of the bar and restaurant umt

22176 NLRB 616 (1969)

23 248 NLRB 1100 (Chairman Fanning and Members Penello and Truesdale)

24 177 NLRB 40 (1969)
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In a Decision on Review, a Board panel unanimously reversed the
regional director and dismissed the petition. Quoting Spartan Aircraft
Co. 2% and Appalachian Shale Products Co.,?¢ it pointed out that, tobe a
bar. “a contract must be so complete as to substantially stabilize labor
relations between the parties and should ‘chart with adequate precision
the course of the bargaining relationship [so that] the parties can look to
the actual terms and conditions of the contract for guidance in their
day-to-day problems.” ” The panel noted that, although an agreement
limited only to wages and fringe benefits or one that has been substan-
tially abandoned or altered will not constitute a bar to a petition, “the
Board has never held that the failure of a contract to contain or delineate
every possible provision which could appear in a collective bargaining
agreement negates the bar quality of such a contract.” Relying on Spar-
tan Aircraft, supra, and Levi Stravss & Co.,?7 it found that, since the
contract contained substantial terms and conditions of employment as
well as a definite and readily ascertainable method for determining
economic terms, it provided a sufficient degree of stability and contained
the requisite terms contemplated by the Act.2® Accordingly, the panel
concluded that the agreement constituted a bar to the petition.

In Gaylord Broadcasting Co. d/bla Television Station WVTV 29 the
employer and the union had been engaged in negotiations for over a year
and, by the final bargaining session, had reached agreement on numerous
provisions including, inter alia, provisions with respect to recognition,
duration, pay rates, work hours, grievances procedure, seniority, no-
strike/no-lockout, and a management-rights clause. At the employer’s
suggestion, the parties initialed and dated each of the 39 pages of the
contract provisions. On the following day, the bargaining unit ratified the
agreement and the union notified the employer of this fact. In two
subsequent meetings, the parties discovered that certain agreed-upon
provisions had been omitted from the initialed agreement and these
provisions were added. Thereafter, the employer immediately com-
menced to implement the agreement. However, the parties subsequently
negotiated concerning a change in the vacation provision and agreement
was reached on new language. Finally, a date was scheduled for formal
execution of the contract, some 10 months after the original initialing, but
the union representative was unable to attend due to illness. A decer-
tification petition was filed the following day.

25 98 NLRB 73, 74-75 (1952)

26 121 NLRB 1160, 1163 (1958)

27 218 NLRB 625 (1975)

8 The panel distinguished Herlin Press, noting that in Herlin the parties had merely extended indefinitely an
agreement pending new negotiations Thus, there existed no written, signed contract which could act as a bar and the
extension of indefinite duration was not a bar It further noted that m Herlin the Board had rejected the parties’ argument
that an agreement to arbitrate a new contract constituted a bar because all the provisions of the new agreement were
subject to arbitration Inin the instant case, the parties incorporated the previous contractual terms and conditions intoa
new agreement and expressly himited the scope of binding arbitration to those economuc terms which had been agreed

upon
29 250 NLRB No 58 (Chairman Fanming and Member Truesdale, Member Penello dissenting)
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A majority of a Board panel found that the initialed agreement consti-
tuted a signed contract covering substantial terms and conditions of
employment and thus was a bar to the decertification petition. Noting the
requirement of Appalachian Shale Products Co., supra, that to bar an
election an agreement must be signed by both parties, they held that the
initialing of the agreement by the employer and the union, thereby
clearly identifying themselves as parties to the contract and signifying
their agreement to its terms, constituted a sufficient signature for
contract-bar purposes. The majority, in response to Member Penello’s
dissent, found that the signing of an informal agreement covering sub-
stantial terms and conditions of employment is sufficient for contract-bar
purposes even though it is contemplated that formal execution will take
place at a later date. Moreover, they noted that, since the signing of a
contract with an initial is no less certain an event than signing with full
signature, contrary to the dissent, the finding in this case does not
“muddy” the circumstances for determining contract bar.

Finally, the majority found that the minor variations between the
initialed agreement and the final document were due in part to inadver-
tence and formal amendment which did not, in any event, indicate that
the initialed agreement lacked finality or that its terms were insufficient
to govern the parties’ relationship. Accordingly, the majority concluded
that as the initialed agreement represented the final agreement of the
parties setting forth substantial terms and conditions of employment
sufficient to stabilize the bargaining relationship, it constituted an effec-
tive collective-bargaining agreement barring the decertification petition.

Member Penello, dissenting, would have found that the initialing of the
agreement insufficient under Appalachian Shale, supra, to bar the de-
certification petition. In his view, the majority’s finding was both incon-
sistent with the letter and purpose of Appalachian Shale and “demon-
strably wrong as a matter of fact.” Noting the Board’s language in Lane
Construction Corp.3® that to constitute a bar to an election a contract
must be “fully executed, signed and dated prior to the filing of the
petition,” Member Penello found that there was no question that the
parties here did not intend the initialing of the agreement to constitute
signing and execution of the contract because, after various revisions, the
parties scheduled the actual signing at a later date. In his opinion, the
parties viewed the initialing of a “tentative agreement” and the signing of
the collective-bargaining agreement as separate and distinct acts. Thus,
he found no realistic basis for the majority’s conclusionary observation
that the initialing constituted a sufficient signature for contract-bar pur-
poses.

In Member Penello’s opinion, more important than the lack of factual
support for the majority’s decision is the “undesirable precedent set by

30 222 NLRB 1224 (1976)
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the majority, which charts a return to the confusion of the pre-
Appalachian Shale era.” Instead of a direct and simple requirement that
to bar a petition a contract be signed by all parties, in his view the Board
now has a rule which “says that whatever a Board majority happens to
regard as a ‘sufficient signature’ will serve that purpose.” Member
Penello found that this approach will result in uncertainty among em-
ployees, entirely unnecessary litigation, and holds out the prospect of
employers and incumbent unions raising all sorts of unsigned agreements
as contract bars in order to delay or defeat the exercise of employee
rights.

In Schaetzel Trucking,3! a decertification petition was filed requesting
an election in a unit consisting of all the employer’s drivers. In 1970, the
employer and the union had signed a National Master Freight Agreement
(NMFA) covering the unit employees. The agreement provided, inter
alia, that “the Associations and employers, parties to this agreement,
acknowledge that they constitute a single National Multi-employer col-
lective bargaining unit” and that the “parties further agree to participate
in joint negotiations of any modification or renewal of this [agreement]
and to remain a part of the multi-employer, multi-union bargaining unit.”
In 1976, the employer joined a statewide dairy employer association,
called the Wisconsin Milk Transport Council (WMTC), and agreed to be
bound by the terms of any agreement between this association and the
union. Thereafter, the union and the association entered into an agree-
ment called the Wisconsin Supplemental Agreement (WSA), effective
through March 31, 1979, which, inter alia, expressly adopted the terms of
the 1976-79 NMFA.

In early December 1978, the union sent letters to signatory employers
and employer associations to the then-current NMFA notifying them
that negotiations for a successor agreement would begin with a De-
cember 14 meeting. The employer denied ever receiving such a letter and
there was no evidence that representatives of the WMTC received the
letter or attended either the December 14 meeting or one held on January
23, 1979. In any event, by letter dated January 23, 1979, the employer
informed the union that it was withdrawing from “any and all mul-
tiemployer units . . . to whichit may belong. . . including, but not limited
to” the WMTC. The letter also expressed the employer’s willingness to
bargain with the union on an individual basis. In subsequent correspond-
ence, the employer’s counsel repeatedly informed the union that he
represented all past members of WMTC, who were now members of a
new association, and that this association was authorized to negotiate
with the union for all members but on an individual basis.

31250 NLRB No 44 (Chairman Fanning and Members Penello and Truesdale, Member Jenkins dissenting)



66 Forty-Fifth Annual Report of the National Labor Relations Board

On the basis of the foregoing facts, a majority of the Board found the
requested unit appropriate and directed an election. They rejected the
union’s contention that the employer was part of a multiemployer bar-
gaining unit and that its attempted withdrawal was untimely because
negotiations for a successor agreement had already begun. Initially, the
majority found that, although the employer signed the NMFA in 1970, it
did not become a member of any employer group whose representatives
were involved in the negotiations of that agreement or of successor
agreements. They noted that adoption of an area contract in itself was
insufficient to make an employer part of a multiemployer unit,3? even
when the contract contains a “one unit” clause similar to the one in the
NMFA.33 Thus, absent a showing either that the employer or its au-
thorized representatives participated in subsequent NMF A negotiations
or in some other manner indicated an unequivocal intention to pursue a
group course of action with regard to labor relations, the employer was
not barred from insisting on individual bargaining. In this regard, the
majority found that the employer did not participate in national or re-
gional bargaining 34 with the union. They further found that WMTC had
merely negotiated modifications to the already negotiated 1976 NMFA
and that, consistent with the WMTC’s lack of participation in national and
regional negotiations, it was not listed as a party to the applicable
agreements. Thus, the majority concluded that neither the employer nor
its only authorized bargaining representative had engaged in national or
regional bargaining.

With respect to whether the employer had expressed an intention to
pursue group action, the majority found that, on the contrary, the em-
ployer’s actions in giving notice of its intention to pursue a separate
course well in advance of the March 31 expiration of the NMFA, com-
bined with its subsequent conduct consistent with this expressed inten-
tion, “clearly indicated an unequivocal intention not to become part of any
multiemployer unit.”

Finally, the Board majority found that, whether or not the employer
was part of a state multiemployer unit through its membership in
WMTC, no new negotiations for a successor contract to the WSA had
begun at the time the employer withdrew from that association and, thus,
it timely withdrew from the WMTC unit.

Member Jenkins, dissenting, noted that the employer both signed an
NMFA which included the single bargaining unit language and, as a
member of the WMTC, later agreed to be bound by the Wisconsin
Supplemental Agreement (WSA), which expressly adopted the terms of

32 Citing Earl Gordon, dibla Gordon Electric Co , 123 NLRB 862 (1959)

3 Citing Ruan Transport Corp , 234 NLRB 241 (1978)

34 The union had also contended that the employer was part of a regional multiemployer group under the Central States
Area Ironand Steel and Special Commodity Rider (CSIS) The majority found no evidence to indicate that negotiations for
a new CSIS had commenced at the time the employer sought to withdraw 1ts authorzation from WMTC
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the NMFA without modifying the bargaining unit language. Accord-
ingly, he would have found that the employer had aligned itself with
group rather than individual action and was part of the NMF A bargaining
unit.3% Inasmuch as the employer failed to give timely notice of its
withdrawal from the NMFA bargaining unit, Member Jenkins would
have dismissed the petition.

E. Unit Differentiations

1. Health Care Institution Unit

In Newton-Wellesley Hospital,3 the Board had occasion to consider
the appropriateness of a unit of all registered nurses at the employer’s
hospital in light of the Ninth Circuit’s decision in St. Francis Hospital of
Linwood.?" In St. Francis, the Board denied review of a regional direc-
tor’s decision which found appropriate a unit of registered nurses, despite
the fact that the hearing officer had excluded the employer’s evidence in
support of a unit of all professionals. In a subsequent summary judgment
case,38 the Board noted that, by denying review, it had implicitly found
that the employer’s proffered evidence was irrelevant.

In denying enforcement to the Board’s bargaining order, the court
held, inter alia, that the Board’s decision in Methodist Hospital of Sacra-
mento,3® and Mercy Hospitals of Sacramento,*® upon which the regional
director had relied, had improperly established an irrebutable presump-
tion in favor of certain units and that such per se rule was unjustified. The
court found that, to the extent that such a rule precluded an employer
from presenting evidence of the inappropriateness of a registered nurses
unit, its application raised questions of fairness and ran afoul of the
congressional admonition against proliferation of bargaining units in the
health care industry.

The Board unanimously concluded that, to the extent that its decision
inSt. Francis may be read to establish such an irrebuttable presumption,
without regard to particular circumstances it should be disavowed. It
noted that such a per se approach to unit determinations is inconsistent
with the Board’s 9(b) responsibility to decide “in each case” whether the
requested unit is appropriate and might also result in the Board’s giving
insufficient attention to Congress’ admonition with respect to prolifera-
tion of bargaining units in the health care industry.

33 Citing his dissenting opimon in Ruan Transport Corp , supra.

36 250 NLRB No 86 (Chairman Fanmng and Members Jenkins, Penello, and Truesdale)

37 601 F 2d 404 (9th Cir 1979), denying enforcement of 232 NLRB 32 (1977)

38 232 NLRB 32 (1977)

38 223 NLRB 1509 (1976)

40 217 NLRB 765 (1975), enforcement denied on other grounds 589 F 2d 968 (9th Cir 1978), cert demed 440 U S 910
(1979)
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The Board then addressed the issue of the circumstances, if any, under
which a separate unit of registered nurses may be found appropriate.
Noting that the court’s decision in St. Francis urged that the Board’s
traditional community-of-interest analysis as applied in other industries
is “not entirely controlling” in the health care industry, and substituted a
“disparity of interest” test, the Board noted that the court’s disagree-
ment with the Board’s approach “may be largely semantic.” It pointed out
that its inquiry into the issue of appropriate units, even in the nonhealth
care industries, never addresses, solely and in isolation, the issue of
community of interest, since numerous groups of employees may be said
to have interests “in common.” Rather, the inquiry necessarily encom-
passes a further determination as to whether the interests of the group
sought are “sufficiently distinet” from those of other employees to war-
rant a separate unit. The Board suggested that the court’s test of “dis-
parity of interests” is, in practice, already encompassed in the Board’s
community of interest analysis.

The Board further found that the legislative history of the health care
amendments clearly does not require the Board to forego a consideration
of the community of interest among employees in the health care indus-
try. At the same time, it recognized that such an evaluation must accom-
modate the admonition to avoid the proliferation of bargaining units and
observed that such an accommodation is reflected from the number of
situations in the health care field where the Board refused to approve
units that in any other context would amount to appropriate units.4!

On the issue of registered nurses units, the Board unanimously reaf-
firmed its opinion first expressed in Mercy Hospitals, supra, that, giving
full and due regard to the legislative history of the health care amend-
ments, registered nurses can, and in this case did, possess such a commu-
nity of interest as to make their separate representation appropriate.42
In finding that such a registered nurses unit appropriate in this case, the
Board relied on the fact that (1) the vast majority of nurses were adminis-
tratively separated in a nursing division as required by state law and
were subject to common supervision; (2) they have close and continuous
contact with one another, with less frequent contact with most other
professionals; (3) they had similar education, training, and experience
and must possess the same license; (4) unlike more specialized profession-
als, they had the opportunity to and in fact did transfer and interchange
throughout the various units of the hospital; and (5) their patient care
responsibility and contact was unique compared to other professionals.

41 The Board reviewed several decisions which 1t considered illustrative of this fact E g, St Catherne’s Hosputal of
Domnacan Sisters of Kenosha Wisconsin, 217 NLRB 787 (1975), Levine Hospital of Haywood, 219 NLRB 327 (1975),
Kamser Foundation Hospitals, 219 NLRB 325 (1975), Duke Unwersity, 217 NLRB 799 (1975)

« Member Penello emphasized that, in agreeing with his colleagues, he believes that registered nurses can, and in this
case did, possess an “exceptionally high degree of community of interests” and, therefore, meet the standard for separate
representation which he believes 1s required by the legislative history of the health care amendments
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Additionally, for the unit determination, the Board noted that the peti-
tioning union in this case represents units consisting solely of registered
nurses at 43 other health care institutions in Massachusetts. Finally, the
Board found that, although unit size is not a controlling factor in unit
determinations, the fact that the unit found appropriate includes approx-
imately three-fourths of the employer’s professional employees, coupled
with the Board’s precedent of refusing separate representation for any of
the other groups of professionals at the hospital at issue,3 insures that
collective bargaining among professionals will occur in a maximum of two
substantial in-size units, thereby serving the congressional admonition
against unit proliferation.44

2. Separate Unit Inappropriate

In Clinton Corn Processing Co., a Div. of Standard Brands,* the
petitioning union sought a unit composed of certain boiler operators and
water and waste treatment operators at the employer’s corn syrup and
byproduets plant, but excluding other process control technicians, qual-
ity control employees, and service and maintenance employees. A Board
panel unanimously held, however, that the employer’s corn milling oper-
ation was a highly integrated production process which involved substan-
tial funectional and operational integration among employees sharing a
community of interest of such a magnitude as to preclude the separate
unit requested. In so doing, it found, inter alia, that the training, work
schedules, and functions of those employees in the unit sought did not
differ substantially or materially from the training, work schedules, and
functions of many of the process control technicians the petitioner wished
to exclude from the unit. The panel further found that a substantial
amount of functional interchange and cross-training existed among all
employees and that all employees shared the same wage schedule, senior-
ity, benefits, personnel policies, and transfer and training opportunities.
Accordingly, the panel concluded that only an overall unit was appropri-
ate.

In Proctor & Gamble Paper Products Co., a Div. of Proctor & Gamble
Co.,*¢ a majority of a Board panel held that a requested craft unit of the
employer’s electrical support technicians or, alternatively, all technicians
performing electrical maintenance work, did not constitute an appropri-
ate unit. With respect to the electrical support technicians, they found

43 These groups Included, wnter alia, social workers, medical technologists, respiratory and physical therapists,
pharmacists, psychologists, and mental health counselors

44 The Board noted that, with respect to the nurses serving as instructors in the school of nursing, 1t was arguable that,
but for the legislative history, a separate umt of these nurses would be appropriate However, the Board found the
congressional admonition precluded such a result and found these employees to be more properly included in the nurses
umt

45251 NLRB No 133 (Chairman Fanning and Members Jenkins and Truesdale)

48 251 NLRB No 77 (Members Jenkins and Penello, Chairman Fanning dissenting)
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that, although these employees were the most highly skilled electricians
at the plant, performed electrical work almost exclusively, and were
separately supervised, the 200 other technicians sought to be excluded
also performed a substantial amount of electrical work. The majority
further found that the support technicians were neither licensed nor
required to be journeymen and that, since over one-half of the electrical
work performed by the electrical technicians was done as part of a “team
effort” with other technicians, they performed as part of a team effort and
not as separate craftsmen.

In addition, the panel majority found that the petitioning union’s alter-
native unit request of all electrical maintenance technicians was also
inappropriate since, except for the electrical support technicians, the
other technicians who comprised this group spent only a small portion of
their time performing electrical work. They concluded that these techni-
cians appeared even less than the support technicians to constitute true
craft electricians. In addition, the majority found the unit inappropriate
since the maintenance technicians did not constitute a readily identifiable
group of employees separate and distinct from the other technicians.
Accordingly, the union’s petition was dismissed.

Chairman Fanning, dissenting, would have found a unit of all electrical
support technicians an appropriate craft unit for the reasons set forth in
the regional director’s decision, which emphasized the lack of bargaining
history in a plantwide unit at this facility; the union’s specialized experi-
ence representing maintenance electricians; the fact that the electrical
support technicians were highly skilled electricians and exercised sub-
stantial independent judgment in the performance of their work; the fact
that they were given training in electrical work and used tools of the trade
not used by other employees; and the fact that they were primarily
supervised within their own craft lines.

F. Conduct of Election

Section 9(c) (1) of the Act provides that where a question concerning
representation is found to exist pursuant to the filing of a petition, the
Board shall resolve it through a secret-ballot election. The election details
are left to the Board. Such matters as voting eligibility, timing of elec-
tions, and standards of election conduct are subject to rules laid down by
the Board in its Rules and Regulations and in its decisions. Elections are
conducted in accordance with strict standards designed to insure that the
participating employees have an opportunity to register a free and un-
trdmmeled choice in the selection of a bargaining representative. Any
party to an election who believes that the standards have not been met
mafy file timely objections to the election with the regional director under
whose supervision it was held. The regional director may either make an
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administrative investigation of the objections or hold a formal hearing to
develop a record as the basis for a decision, as the situation warrants. If
the election was held pursuant to a consent election agreement authoriz-
ing a determination by the regional director, he will then issue a final
decision.?” If the election was held pursuant to a consent agreement
authorizing a determination by the Board, the regional director will issue
a report on objections which is subject to exceptions by the parties and
decision by the Board.4® However, if the election was originally directed
by the Board,*® the regional director may either (1) make a report on the
objections, subject to exceptions, with the decision to be made by the
Board, or (2) issue a decision, which is then subject to limited review by
the Board.3°

Several cases decided by the Board in this report year concerned the
adequacy of an employer’s posting of the Board’s official notices of elec-
tion. In Kane Industries, a Div. of Chromalloy American Corp. 5! the
employer, due to a loss of business, closed its plant and laid off all its
employees shortly before a scheduled election. On the same day, the
Board’s regional office mailed notices of election to the employer, which
were immediately posted in conspicuous places. However, since the plant
was closed when the notices were received, the employees’ first and only
opportunity to read the notices was on the day of the election. Neverthe-
less, through handbills and campaign literature distributed by the peti-
tioning union and the employer, the employees were apprised of the date,
time, and place of the election and the fact that it would be conducted by
secret ballot. Approximately 95 percent of the eligible voters voted in the
election. A Board majority refused to accept the regional director’s
recommendation to set aside the election. Members Penello and Murphy
noted that it was undisputed that the employer complied with the re-
gional office’s posting instructions and there was no evidence that em-
ployees were unaware of or misunderstood their rights or were pre-
vented from voting by the fact that they did not seek the notices until the
day of the election. In their view, the fact that approximately 95 percent
of the eligible voters voted indicated that the employees were well aware
of the time, place, and date of the election. In addition, they noted the lack
of bad faith on the employer’s part in the manner in which the notices
were posted. Finally, Member Penello also pointed out that the result
was consistent with his dissenting opinion in Kilgore Corp.,52 where he
disagreed with the majority’s finding that the employees there were not
provided with sufficient opportunity to read the election notices. While

47 Rules and Regulations, sec 102 62(a)

48 Rules and Regulations, secs 102 62(b) and 102 6%(c)

4 Rules and Regulations, secs 102 62 and 102 67

50 Rules and Regulations, sec 102 69(c) and (a)

51246 NLRB No 111 (Members Penello and Murphy, Member Jenkins concurring; Chairman Fanning and Member
Truesdale dissenting)

52 203 NLRB 118 (1973), enforcement demed 510 F 2d 1165 (6th Cir 1975)
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Member Murphy indicated that she would have overruled Kilgore, she
stated that the Board, pursuant to its rulemaking authority, should adopt
an explicit requirement that election notices be posted at least 2 full
working days prior to the election.

Member Jenkins, concurring in the result, found Kilgore distinguish-
able in that, unlike the employer in Kilgore, the employer in this case did
what the Board agent told it to do and did it promptly and properly. He
noted that the employer did not interfere with the employees’ right to
information but instead made additional efforts to see that they got the
election information. Member Jenkins concluded that since the impact of
the late posting was plainly not attributable to any impropriety by the
employer or to any departure from Board rules and standards governing
elections, the election should not be set aside.

Chairman Fanning, dissenting, would have set aside the election. He
found that, since the notice of election contains information concerning
employee rights under the Act, election procedures, unit description, and
eligibility rules, it is important that employees have sufficient time in
advance of the election to read and discuss the matters contained therein.
He found that the employees in this case had no such opportunity.
Pointing out that in Kilgore, nearly 100 percent of the eligible voters cast
ballots but the election was nevertheless set aside, Chairman Fanning
found that the Board majority, by placing reliance on the fact that 95
percent of the eligible voters voted, was sub silentio overruling Kilgore.
He also noted that the Employer’s good faith or lack thereof should not
be an issue in these cases. ’

Member Truesdale, dissenting, stated that in the absence of an appro-
priate rule specifying the time and place for posting, he would adhere to
Kilgore and look to the facts of each case. He found that, in view of the size
of the unit (approximately 117) and the fact that the employees had no
opportunity to view the notice other than the very day of the election, the
voters were not afforded a sufficient opportunity to read and discuss the
material contained in it. Therefore, he would set the election aside.

In Printhouse Co.,5® a Board majority held that the employer’s failure
to post the Board’s official notice of election until 2 days prior to the date
of the election did not warrant setting the election aside. Member
Penello, relying on his dissent in Kilgore, found that, since all eligible unit
employees except one who was hospitalized voted, and there was no
evidence that employees were unaware of or misunderstood their rights
or the procedures involved in the election, the timing of the posting was
not such that it warranted setting aside the election.

Member Murphy would have overruled Kilgore but agreed that the
facts did not warrant setting aside the election, particularly relying on
the fact that virtually all of the eligible voters in fact voted. In addition,

59 246 NLRB No 112 (Members Penello, Murphy, and Truesdale, Chairman Fanning and Member Jenkins dissenting)
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she would have had the Board explicitly require that, in the future,
election notices be posted in appropriate places at least 2 full working
days prior to the election, and that an employer’s failure to timely post the
notices would prima facie be considered objectionable and warrant set-
ting the election aside unless, as in the present case, virtually all of the
eligible employees in fact voted and no basis existed for concluding that
the employees as a group did not comprehend the time, place, proce-
dures, and purpose of the election.

Member Truesdale, in the absence of an appropriate Board rule
specifying the time and place of official election notice posting, would
continue to adhere to the principles established in Kilgore and would look
to the facts of each case to determine whether the employees had
sufficient opportunity to be informed of the details of the election, and
their rights under the Act, and to discuss the issues of the election. He
concluded that the posting in this case was sufficient to achieve these
ends, noting particularly the small size of the unit involved, the undis-
puted conspicuous nature of the notice posting, and the fact that all but
one eligible employee, who was hospitalized, voted in the election.
Member Truesdale found the case distinguishable from Kilgore, Con-
goleum Industries,>* and Singer Co.,5% noting that in those cases the
units were considerably larger and noting further that, inSinger Co., the
official notice had not been posted at allin one of the employer’s facilities.

Chairman Fanning dissented for the reasons set forth in his dissent in
Kane Industries ¢ and considered the Board’s holding a departure from
the holdings in Kilgore and its successor cases. In his view, posting of the
notices 2 days before the election, as the employer did here, could not
adequately satisfy the stated purpose of the notice posting.

Member Jenkins, dissenting, found Kilgore controlling and would have
set aside the election because the employer did not post the election
notices properly.

Finally, in Associated Air Freight,5" a panel majority set aside an
election when the employer failed to post the Board’s official notice of
election until approximately 2 days before the election. In so doing, the
majority of Chairman Fanning and Member Jenkins noted that Board
precedent was not changed by Printhouse, where the Board majority
refused to set aside an election despite an allegation of late posting since
Member Truesdale in that case indicated his adherence to the principles
established in Kilgore. They further found Printhouse distinguishable
and thus not controlling, because the employees in this case could not
have been reasonably afforded an opportunity to review the notice prior
to election day in view of their various difficult work schedules.

84 227 NLRB 108 (1976)

58 238 NLRB 264 (1978)

56 246 NLRB No 11 See discussion, supra at p 71

%7247 NLRB No 158 (Chaurman Fanning and Member Jenkins, Member Penello dissenting)
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Member Penello, dissenting, relied on his dissent in Kilgore. Noting
that it is the burden of the party filing an objection to establish that the
conduct objected to affected the election, he found that there was no
evidence that employees were unaware of or misunderstood their rights
or that any employees were foreclosed from voting because they were
unaware of the date, time, and place of the election. He found no essential
difference between the facts of this case and those in Printhouse and,
accordingly, would not have set the election aside.

In Flo-Tronic Metal Mfg.,® a number of the employer’s employees in
the unit were Spanish and understood no English. Although the parties
had agreed that bilingual notices would be posted, due to an error the
notices posted contained a Spanish translation only as to the unit deserip-
tion, the place, date, and time of the election, and the sample ballot. A
Board panel held that the election should be set aside, noting that the
Board’s official election notice contained important information concern-
ing employees’ rights, the purpose of which is to alert them as to their
rights under the Act and to warn unions and management alike against
conduct impeding a free and fair election and that this information was
only in English. For those employees who understood no English, the
posting of this notice, the panel found, was essentially the equivalent of
posting a partial notice with important statements left out. Accordingly,
the panel concluded that the failure to include a full statement of rights of
employees in both English and Spanish as agreed to by the parties
constituted interference with the election which required it be set
aside.5®

In Natl. Medical Hospital of Compton, d/bla Dominguez Valley Hos-
pital 8 the employer, on the day of the election, made periodic an-
nouncements of the polling hours over its public address system one of
which incorrectly stated the polls would close at 4:30 p.m. rather than 4
p.m. A few minutes later, the correct time was announced, although
without reference to the previous incorrect announcement. Five or six
voters who appeared at the polls after 4 p.m. were permitted to cast
challenged ballots. However, there was also evidence that at least one
eligible voter—and possibly another—appeared after the polls were of-
ficially closed at 4:15 and was not permitted to vote under challenge. In
all, 47 eligible voters did not vote in the election. A majority of a Board
panel, reversing the acting regional director, refused to set aside the
election. They found “unduly speculative” the acting regional director’s
conclusion that the incorrect announcement, combined with the Board

38 251 NLRB No 205 (Chairman Fanning and Members Penello and Truesdale)

3% In so doing, Chairman Fanning and Member Truesdale found this case distinguishable from the situation n
Norwestern Products, 226 NLRB 653 (1976), because the parties agreed to an English notice and the use of Enghsh could
not have had an adverse impact on the election Member Penello, who dissented in Norwestern, found no significant
distinctions between these cases since in both cases the failure to assure foreign language speaking employees the
opporturuty to make an mformed choice interfered with the election

€ 251 NLRB No 119 (Members Jenkins and Penello, Member Truesdale dissenting in part)
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agents’ conduct in not permitting one or two employees to vote, resulted
in uncertainties compromising the integrity of the election process. Not-
ing that there was no evidence that the 47 unaccounted-for voters were
misled by the one incorrect announcement, the majority concluded that it
would be unreasonable to find that the inadvertent and minimal deviation
in the instant case of one incorrect announcement, weighed against
numerous correct announcements and posted notices, would so confuse
voters as to prevent them from attempting to vote if they so intended, or
from seeking clarification as to the correct closing time. Accordingly, the
panel majority concluded that, absent a reasonable basis for believing
that a significant number of the approximately 47 eligible employees who
did not cast ballots were misled or confused by one incorrect announce-
ment, the election should not be set aside. In so coneluding, the majority
distinguished Bonita Ribbon Mills & Brewton Weaving Co., 8T NLRB
1115 (1949), upon which their dissenting colleague relied, where the polls
were closed early contrary to Board rules.

Member Truesdale, dissenting, noted that one employee recalled hear-
ing the election announcements over the public address system. He found
that, in view of the fact that 1 and possibly 2 of the 47 eligible voters who
attempted to vote after 4 p.m. heard the incorrect announcement, it
appeared neither unreasonable nor unduly speculative to conclude that
other eligible employees who did not cast ballots were similarly confused
by the incorrect announcement. Member Truesdale would have found
that where, as here, it was clear that the votes of the employees possibly
disinfranchised by the irregularity were sufficient in number to affect the
outcome, “it seems obvious that the atmosphere in which the election was
conducted raises sufficient doubts as to the validity of the results as to
require that the election be set aside and a new election directed.”

In Affiliated Midwest Hospital, d/bla Riveredge Hospital,®! decer-
tification petitions were filed in three separate units. The parties there-
after entered into Stipulations for Certification Upon Consent Election
which, however, did not contain formal descriptions of the bargaining
units. Instead, the stipulations incorporated by reference lists containing
the names of eligible employees and their specific job classifications in
each of the units involved—lists commonly referred to as Norris-
Thermador lists.62 The parties stipulated that these lists expressly re-
solved “any and all issues of eligibility.” Prior to the election, the em-
ployer notified the regional office that the unit descriptions in the notice of
elections did not conform to the agreed-upon job descriptions, but no
changes were made. The union prevailed in two of the three decertifica-
tion elections. Based on the employer’s objections to two elections that
the notice of election caused employee confusion, the regional director

81251 NLRB No 29 (Chairman Fanning and Members Penello and Truesdale)
62 119 NLRB 1301 (1958)
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recommended that approval of the stipulations be revoked and the three
elections be set aside. In so doing, he found, inter alia, that the Norris-
Thermador lists were inadequate substitutes for an agreed-upon descrip-
tion of the appropriate units because they are concerned only with the
issue of voter eligibility and do not define the appropriate units. Contrary
to the recommendation, a Board panel unanimously held that in this case
the Norris-Thermador lists, in addition to delineating the identity of the
employees eligible to vote, reflected the parties’ unit agreements while
defining what those units were. The panel also stated that “[w]e basically
have no quarrel with the Regional Director’s observation that consent
election agreements should set forth the unit and should not be approved
if they do not do so but where, as here, the agreements have been
approved and elections conducted we will look to the circumstances to see
ifthe intent or agreement of the parties as to the unit’s composition can be
ascertained; and only if after such consideration and the issue still is in
doubt, will we declare the agreement defective and the election a nullity.”
Concluding that in this case the parties had indicated that by the Norris-
Thermador lists they had agreed upon the units and their composition
and had consented to hold elections in the three recognized bargaining
units, the panel remanded the case to the regional director for disposition
of the employer’s and the union’s objections.

G. Objections to Conduct Affecting the Election

An election will be set aside and a new election directed if the election
campaign was accompanied by conduct which, in the Board’s view,
created an atmosphere of confusion or fear of reprisals or which inter-
fered with the employees’ exercise of their freedom of choice of a repre-
sentative as guaranteed by the Act. Inevaluating the interference result-
ing from specific conduct, the Board does not attempt to assess its actual
effect on employees, but rather concerns itself with whether it is reason-
able to conclude that the conduct tended to prevent the free formation
and expression of the employees’ choice. In making this evaluation, the
Board treats each case on its facts, taking an ad hoc rather than a per se
approach in resolution of the issues.

1. Threats Constituting Unfair Labor Practice

InCaron Intl. %3 a majority of the Board adopted an administrative law
judge’s conclusion that the employer’s threat to discharge an employee
for his union activity, although a violation of section 8(a) (1) of the Act,

%3246 NLRB No 179 (Chairman Fanning and Members Penello and Murphy, Members Jenkins and Truesdale
dissenting 1n part)
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did not under the circumstances warrant setting aside the election. They
noted that in determining whether certain employer misconduct is de
minimis with respect to its affecting the results of an election, the Board
takes into consideration the number of violations, their severity, the
extent of dissemination, the size of the unit, and other relevant factors.
The majority found that (1) the conduct complained of in this case was
isolated, directed toward a single employee in a unit of approximately 850
employed at 5 different locations at the close of an extensive campaign
devoid of any other unfair labor practices; (2) no other employee was
present to hear the threat, nor was there evidence that the remarks were
overheard or disseminated to any other employees; and (3) the employee
involved thereafter sought and received assurances that he could be
discharged only for poor job performance. They concluded that under
these circumstances the unfair labor practice conduct was too minimal to
have interfered with the conduct of a free and fair election.

In response to their dissenting colleagues, the majority emphasized
that this conclusion did not result in “the exception swallowing the rule”
of Dal-Tex Optical Co.,%* but was instead an application of the limited
exception set forth in Super Thrift Markets, t/a Enola Super Thrift 85
with respect to violations from which “it is virtually impossible to con-
clude that they would have affected the results of the election.” They
were of the view that the dissent appeared to have confused the Dal-Tex
point that conduct violative of section 8(a) (1) was a fortiori objectionable
with evaluation of whether the conduct has affected the results of the
election, and, that in so doing, their dissenting colleagues would in effect
transform the “a fortiori” language of Dal-Tex into a per se approach and
set aside any election where section 8(a)(1) conduct occurred in the
critical period.

Members Jenkins and Truesdale, dissenting, would have set aside the
election. Noting that a threat to discharge a leading union supporter was
“coercion of a most serious nature,” they found that, contrary to Board
precedent, the majority improperly presumed that this threat was not
disseminated to other employees. In their view, the thrust of the Dal-Tex
decision “was that any Section 8(a) (1) conduct during the critical period
results, ‘a fortiori’ in substantial interference with an election . . . be-
cause the test of conduct which may interfere with the ‘laboratory condi-
tions’ for an election is considerably more restrictive than the test of
conduct which amounts to” a violation of section 8(a)(1).8¢ Members
Jenkins and Truesdale viewed the majority’s position as resulting in the
exception of Super Thrift swallowing the rule of Dal-Tex and considered
it an unwarranted and dangerous departure from Board precedent. Fi-
nally, they submitted that the majority’s incomplete and out-of-context
" e+ 137 NLRB 1752 (1962)

65 233 NLRB 409 {1977)
88 Dal-Tex Optiwcal Co , supra at 1786-87
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quotation of Dal-Tex that the Board will “set aside an election where we
find that the employer’s conduct has resulted in substantial interference
with the election” did not support the majority’s position. This language
referred to employer statements of position which, although protected by
section 8(c) from an unfair labor practice finding, would nonetheless be
grounds for setting aside an election if found to have resulted in substan-
tial interference with the election. Accordingly, considering the quota-
tion completely irrelevant where, as in the present case, no section 8(c)
issue was presented and an 8(a) (1) unfair labor practice was serious and
clearly made out, Members Jenkins and Truesdale concluded that the
election should be set aside and a second one directed.

Similarly, in Thermo King Corp.,%? a majority of a Board panel held
that a statement by one of the employer’s foremen to an employee that he
would be cutting his own throat if he voted for the union did not warrant
setting aside the election. Chairman Fanning, while concluding that the
statement was violative of section 8(a)(1), found that single violation
insufficient to warrant an inference that it affected the election results.
Member Penello found that, although the conduct in question “may have
been in contravention of the statute as interpreted by this Board, it was,
in the total circumstances of this case, so isolated and insignificant” that
he would not use it as a basis for finding a violation, issuing a remedial
order, or directing a second election.

In his dissent Member Jenkins agreed with Chairman Fanning that the
employer violated section 8(a)(1) but, unlike his colleagues, found that
this substantive violation justified setting aside the election citing his
dissenting opinion in Caron Intl., supra.

2. Misrepresentation of Board Actions

In Kinney Shoe Corp.,%® a majority of a Board panel, adopting the
regional director’s recommendation, held that certain mischaracteriza-
tions made by the petitioning union concerning an informal settlement
agreement between the employer and the Board, warranted setting aside
a second election. The parties had stipulated to set aside the first election
and the employer, prior to the second election and in connection with an
8(a)(1) charge arising out of the first election campaign, had entered into
an informal settlement containing a nonadmission clause. In letters and
leaflets to employees during the second election campaign, the union
stated that (1) “trying to save face,” the employer voluntarily agreed both
to post a notice “of the Ceased [sic] and Desist Order” and have a second
election; (2) “based on these charges and objections, the Government
issued a complaint against Kinney’s and scheduled a hearing”; and (3) the

67 247 NLRB No 48 (Chairman Fanning and Member Penello, Member Jenkins dissenting in part)
68 251 NLRB No 78 (Charman Fanning and Member Jenkins, Member Truesdale dissenting)
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“National Labor Relations Board ruled that a new election must be held
because of your Company’s actions.” In fact, no complaint was issued, no
findings on the merits of the allegations were made by the Board, and no
cease-and-desist order was ever issued. The panel majority found that a
misrepresentation of this sort was not a misrepresentation of the actions
of any party, but, rather, a misrepresentation of the actions of the Board.
They reasoned that, once either party has called the Board’s actions into
question, the only credible response can come from the Board; yet the
Board cannot intervene during an election campaign to set the record
straight. Accordingly, the majority concluded that a substantial mis-
characterization or misuse of a Board document for partisan purposes
was a serious misrepresentation which warranted setting the election
aside and directing a third one.

Member Truesdale, dissenting, would have overruled the employer’s
objections. He found this situation was distinguishable from those in
which a party had altered a Board document for partisan election pur-
poses 6 suggesting that the Board endorsed a particular change. Rather,
it was a situation involving one party’s assertion that the Board had found
that the other party has committed an unfair labor practice when in fact
the Board had not. He reasoned that, although the Board has a responsi-
bility to conduct elections in an atmosphere which, insofar as possible,
permits employees to make a free and unfettered choice, this was not to
say that the rationale applied in altered document cases should be ex-
tended, as here, to the point where the Board adopts a virtual per se rule
in this area. In Member Truesdale’s view, labeling the Union’s statement
as amischaracterization of the legal effects of an informal settlement was,
in reality, another way of saying that the statements were a material
misrepresentation of fact and, as such, should be evaluated against the
standards of Hollywood Ceramics ®° and General Knit.”* Finally,
Member Truesdale disagreed with the Board’s holding in Formco, upon
which the regional director had relied that misrepresentations of this sort
were “not amenable to credible or effective response” and found no
reason to apply a higher standard to misrepresentations of this kind. He
would overrule Formco. In his view, the Board was “not the sole reposi-
tory of truth for the facts in such matters,” and there was no reason why
the parties could not set the record straight. He found that in this case the
employer had no less than 15 days to respond to the union’s statement.

In Allis-Chalmers Corp.," the petitioning union circulated a leaflet to
employees prior to the election concerning an unfair labor practice com-

8 Citing Allied Electric Products, 109 NLRB 1270 (1954), Mallory Capacitor Co , a Dw of P R Mallory & Co , 161
NLRB 1510 (1966)

70 Hollywood Ceramacs Co , 140 NLRB 221 (1962)

7 General Knit of Calyf , 239 NLRB 619 (1978)

72 233 NLRB 61 (1977)

73252 NLRB No 112 (Chairman Fanning and Member Penello, Member Jenkins dissenting)
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plaint pending against the employer in connection with the discharge of
one of its employees. The leaflet, which was captioned “Company Found
Guilty of Wrongful Firing,” also stated that “[t]he NLBR [sic] has rec-
ommended that Randy Cook [the employee] be put back to work with full
back pay.” The union won the election and the employer filed objections
alleging, inter alia, that the statements constituted material misrepre-
sentations concerning the Board’s proceeding. The Board adopted the
regional director’s recommendation that the employer’s objection be
overruled and certified the union. Thereafter, the case, which was based
on the employer’s refusal to bargain with the certified union, was re-
manded by the Fifth Circuit Court of Appeals for clarification of the
Board’s decision to certify the union in light of Formco, supra.

A majority of a Board panel reaffirmed the Board’s finding that the
Union had not engaged in objectionable conduct affecting the validity of
the election. It noted that Formco did not establish a per se rule for such
conduct, but reaffirmed a purpose to protect the Board machinery and
documents from abuse and that an election would be set aside when the
conduct constituted a “substantial mischaracterization or misuse” of the
Board’s processes with a potential of placing its neutrality in question.
Chairman Fanning found that the union’s statements did not constitute a
“substantial mischaracterization of the pending unfair labor practice
proceeding,” reasoning that, although the caption of the leaflet was
erroneous, the reference to recommended backpay and reinstatement
was “substantially correct” as the complaint, in effect, recommended that
the Board order this remedy. Moreover, Chairman Fanning found that
the union’s statement was part of a campaign leaflet and did not imply
that the Board endorsed its partisan position.

Member Penello, noting that he did not participate in Formco, and does
not adhere thereto, found it unnecessary to decide whether Formco could
be distinguished. Rather, he relied on his dissenting opinion in Dubie-
Clark Co.,™ which involved a statement that the employer had violated
the Act when he had not. He pointed out that, as in Dubie-Clark, there
was no alteration of a Board document, but rather the statement ap-
peared in a campaign leaflet which the employees were “fully capable of
identifying and evaluating.” Under these circumstances, he concluded
that the union’s conduct did not interfere with the election.

Member Jenkins, dissenting, found that the leaflet “headline”
amounted to a substantial mischaracterization of the Board’s proceeding,
since it stated that the employer had been found guilty of misconduct
when no formal determination had been made. In his view, the union thus
interjected into the campaign supposed Board determinations adverse
to the employer and, in so doing, placed the Board’s neutrality in ques-
tion. He found that Formco involved similar misstatements reasonably

74 206 NLRB 217 (1974)
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calculated to mislead employees into thinking the Board had judged the
employer to have committed unfair labor practices and, thus, concluded
that the facts herein fell squarely within the principle of Formco. Accord-
ingly, he would have set aside the election.

3. Other Objectionable Conduct

In Moody Nursing Home," the employer, on the day of the election,
did not follow its normal practice of distributing paychecks at the end of
each shift. Instead, shortly before the polls opened and throughout the
course of the election, the employees were instructed to pick up their
paychecks before voting and were not permitted to vote until they did so.
A Board panei unanimously held that, although the employer may accel-
erate distribution of paychecks to coincide with the start of an election, it
did not follow that the employer may condition the right to vote upon an
employee first securing his paycheck. Finding that the employees were
given to understand that, rather than having an absolute section 7 right
to cast their votes for or against union representation, their franchise
depended on the sufferance of the employer, the panel concluded that
such interference with the employees’ expression of free choice war-
ranted setting aside the election.

InWoodland Molded Plastics Corp.,® a majority of a Board panel held
that it was objectionable for the employer to surveil the employees’ union
activities and to convey the impression that they were being watched. On
two occasions, an employer official stood outside its premises, in full view,
for 10 to 15 minutes watching the union’s nonemployee organizers hand
out literature and talk to employees on public property. The majority
rejected the employer’s contention that union organizers had previously
been seen on its property and the sole reason for the observations was to
insure that they remained off its property. They found that, although the
employer had a legitimate right to keep the union organizers off its
property, it offered no plausible explanation as to why it was necessary
for its official to prolong his observation and remain outside in full view
once he had determined that the union organizers were not on company
property as had been reported. The majority found that, under these
circumstances, “we can only conclude that [his] purpose ... was to
effectively survey the union activities of the employees and to convey to
said employees the impression that they were being watched.”

Member Truesdale, dissenting, found that the employer’s assertion
that the sole reason for observing the activities was to insure that the
union organizers remained off company property was both plausible and

75 251 NLRB No 22 (Members Jenkins and Truesdale, Member Penello dissenting in part as to other objectionable
conduct)
76 250 NLRB No 20 (Chatrman Fanning and Member Jenkins, Member Truesdale dissenting)
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supported by the record. He noted that the union admitted to having
periodically conducted their campaign on the employer’s property and, in
his view, the union, having chosen to engage in organizational activity at
the employer’s premises, should have no cause to complain that the
employer observed this activity. Noting the absence of any claim that
notes were made or photographs taken of this activity, Member Trues-
dale stated that he was unable to conclude that, merely because the
organizers were not on the employer’s property during the limited time
they were observed, the conduct thereby became unlawful.?”?

In Cumberland Nursing & Convalescent Center,”® a Board panel
unanimously held that the employer’s objection concerning alleged union
electioneering prosecribed by Milchem ™ did not raise substantial and
material issues requiring a hearing. The panel held that the Milchem
standard, although “strict,” was never intended to be transformed into a
per se rule requiring a hearing in all cases. Rather, the panel held that the
party asserting objectionable conduct of the kind proscribed must pre-
sent a prima facie case so as to warrant hearing on this issue and that it
was not enough merely to imply or suggest that some form of prohibited
conduct has occurred. In the case before it, the panel found that there was
no evidence that the union’s representative engaged in sustained conver-
sation with employees waiting to vote or that he engaged in electioneer-
ing at the polling place. Rather, it was apparent that any remarks made
by the union’s representative occurred outside the polling area and possi-
bly prior to the opening of the polls. The panel found the employer’s
evidence incomplete and confusing. Accordingly, it concluded that, even
assuming the truth of the employer’s assertions, the conduct alleged
failed to establish a prima facie case of objectionable conduct on the part
of the union.

H. State Regulation of Deauthorization Matters

In Asamera Oil (U.S.),%° a union, which had been certified by the
Board, filed a petition pursuant to the Colorado Peace Act (CPA) for
“approval of an all-union [union security] agreement election.” In the
state-conducted election, the employees voted for an all-union agree-
ment, and the State certified that an all-union agreement was, therefore,
permissible. Thereafter, the union and the employer executed such an
agreement. Approximately 7 months after the election, an employee filed

" Member Truesdale found the situations in Ravenswood Electronics Corp , 232 NLRB 609 (1977), and Shrewsbury
Nursing Home, 227 NLRB 47 (1976), on which the panel majonty rehed, to be clearly distingushable from the present
case

78 248 NLRB 322 (Chairman Fannming and Members Jenkins and Penello)

7 170 NLRB 362 (1968)
% 251 NLRB No 85 (Member Jenkns and Truesdale, Chairman Fanming concurring)
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a deauthorization (UD) petition with the Board seeking recission of the
union-security agreement.

A Board panel unanimously held that the petition should be dismissed.
Members Jenkins and Truesdale, relying on section 9(e) (2) of the Act,8!
found that it was intended to preclude the holding of a deauthorization
election sooner than 12 months after a valid union authorization election
and concluded that the UD petition, having been prematurely filed, was
barred by the Colorado State union authorization election held 7 months
before and, therefore, should be dismissed. 82

Chairman Fanning, concurring, would also dismiss the petition,
though on different grounds. He observed that the 1951 amendment to
section 9 (e) (1), which eliminated the requirement of a Board-conducted
union-shop authorization poll before a union shop legally could be created,
“necessarily left its mark on the scope of the Section 9(e) (2) proseription.”
Accordingly, in his view, Gilchrist could not now be relied on to support
the proposition that section 9(e)(2) bars a deauthorization election if,
within the preceding 12 months, a state has conducted an election of a
type not provided for in the Act. Rather, Chairman Fanning construed
section 9(e) (2) to proscribe the holding of two section 9(e) (1) deauthoriza-
tion elections, either by a state or the Board, in the same year and, thus,
section 9(e) (2) did not operate as a bar to the UD petition in this case.
However, he agreed that the petition should be dismissed. In his view,
the Colorado regulatory scheme with respect to union shops was a “rea-
sonable exercise” of the State’s section 14(b) license to regulate union-
security agreements. He reasoned that, although the statute’s time lim-
itations on union-shop deauthorization petitions exceeded those estab-
lished by the Board,®?® they were part and parcel of the restrictive
regulation of union shops Colorado also had enacted; they did not attempt
to negate Federal policy authorizing challenges to union security; and, to
the extent they permitted such challenges (but only at a later date than
Federal law would require) “they do not involve a subject matter which
rises to the level of a Federal labor policy, at least one sufficient to justify
upsetting Colorado’s regulatory scheme.” Accordingly, he concluded that
the employee petitioner should be left to the forum in which the right to
vote on union security was given originally and, on that basis, the petition
should be dismissed.

81 Sec 9 (e) of the Act provides
(1) Upon the filing with the Board, by 30 per centum or more of the employees in a bargaiming unit covered by an
agreement between thewr employer and a labor organization made pursuant to section 8 (aX3), of a petition alleging
they desire that such authorty be rescinded, the Board shall take a secret ballot of the employees n sueh unit and
certify the results thereof to such labor organization and to the employer
(2) No election shall be conducted pursuant to this subsection n any bargaiming unit or any subdivision within whach,
1n the preceding twelve-month period, a valid election shall have been held
2 Citing Galchrist Tymber Co , 76 NLRB 1233, 1234 (1948)
83 Chairman Fanning noted that, unhke the Act, the Colorado statute requres that a petition to reseind the union-shop
authorization may be filed only “between one hundred twenty and one hundred five days prior to the expiration of the
collective bargaining agreement or prior to the triennal anmversary of the date of such agreement ”







VI

Unfair Labor Practices

The Board is empowered under section 10(c) of the Act to prevent any
person from engaging in any unfair labor practice (listed in section 8)
affecting commerce. In general, section 8 prohibits an employer or a
union or their agents from engaging in certain specified types of activity
which Congress has designated as unfair labor practices. The Board,
however, may not act to prevent or remedy such activities until an unfair
labor practice charge has been filed with it. Such charges may be filed by
an employer, an employee, a labor organization, or any other person
irrespective of any interest he or she might have in the matter. They are
filed with the regional office of the Board in the area where the alleged
unfair labor practice occurred.

This chapter deals with decisions of the Board during fiscal year 1979
which involved novel questions or set precedents that may be of substan-
tial importance in the future administration of the Act.

A. Employer Interference With Employee Rights

Section 8(a)(1) of the Act forbids an employer “to interfere with,
restrain, or coerce” employees in the exercise of their rights as guaran-
teed by section 7 to engage in or refrain from engaging in collective-
bargaining and self-organizational activities. Violations of this general
prohibition may be a derivative or byproduct of any of the types of
conduct specifically identified in paragraphs (2) through (5) of section
8(a),! or may consist of any other employer conduct which independently
tends to interfere with, restrain, or coerce employees in exercising their
statutory rights. This section treats only decisions involving activities
which constitute such independent violations of section 8(a)(1).

1. Threats to Employees

InW. F. Hall Printing Co.,2 a Board panel found that the Respondent
threatened and coerced its employees in violation of Section 8(a)(1) of the
Act, by distributing to the employees a letter which stated in perti-
nent part, “If anyone should come to you and ask you to sign a union

1 Violations of these types are discussed in subsequent sections of this chapter
2250 NLRB No 122 (Members Jenkuns, Penello and Truesdale)
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authorization card, I am asking you to refuse to sign it. If any employee
should harass you or try to pressure you into signing a card, feel free to
report it to your Foreman and they will take immediate action to stop the
threats and harassment.” Finding the quoted language of the employer’s
letter substantially similar to the language found unlawful in Colony
Printing & Labeling,? the panel held that the letter was violative of the
Act inasmuch as it had the dual effect of (1) encouraging employees to
report to the employer the identity of card solicitors who acted in any way
subjectively offensive to the solicited employee; and (2) simultaneously
discouraging the protected organizational activity of the card solicitors.
In so holding, the panel rejected the employer’s contention that the letter
did not affirmatively attempt to persuade employees to identify union
adherents because the employer merely advised employees that it would
protect those persons who sought to report “ ‘threats or harassment’'—
conduct which is not protected by the Aect.”

In J. H. Block & Co.,* an administrative law judge found that an
employer did not act unlawfully by posting, shortly after the Union began
its organizational campaign, a notice to employees which provided, inter
alia, that if any employee in the plant was put under pressure to join the
union, the employee should inform the employer who would see that such
conduct was stopped. In so finding, he relied on reports received from two
employees prior to posting the notice concerning threats of violence by
the union’s organizing committee against an employee for protesting
solicitation of authorization cards during working hours and concerning
rumors circulating that employees would be fired by the employer if they
signed cards and joined the Union, and that they would be fired by the
union if they voted against it.

Concluding that neither instance of reported conduct involved pres-
sure on employees to join the union, the Board panel found, contrary to
the administrative law judge, that, in any event, the employer’s broadly
worded notice had the potential dual effect of encouraging employees to
report to the employer the identity of card solicitors who approached
employees “in a manner subjectively offensive to the solicited employees,
and of correspondingly discharging card solicitors in their protected
organizational activities.” Accordingly, the panel found the instruction to
the employees unlawful as violative of section 8(a)(1) of the Act.

Similarly, Colony Printing & Labeling,® presented the Board with the
issue of whether certain statements made by the employer in a letter to
its employees constituted illegal threats or free speech protected by the
first amendment to the United States Constitution, and by sections 8(c)

3 249 NLRB 223 (Chairman Fanning and Members Penello and Truesdale) The letter in that case stated, “If anyone
tries to cause you trouble at your work, or puts you under any kind of pressure to join a union, you should let the company
know of 1t immediately, and we will promptly stop this illegal and immoral practice ” (249 NLRB at 225 )

4247 NLRB No 41 (Members Jenkins, Penello, and Truesdale)

8 249 NLRB 223
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and %a) of the Act. The letter provided, inter alia, that employees would
lose their right to talk to the employer if they signed union authorization
cards. The employer argued it truthfully informed the employees that, if
they chose the union to represent them, the employer would be required
by section 9(a) to deal only with the union. Disagreeing with the employ-
er’s free speech arguments, the Board panel found the employer’s re-
liance on section 9(a) misplaced. The panel noted the provisos to that
section, which grant employees the right to present grievances to their
employer and have their grievances adjusted, without the intervention of
the bargaining representative, as long as such adjustment is not inconsis-
tent with the terms of a prevailing collective-bargaining agreement, and
the representative is afforded an opportunity to be present at the griev-
ance adjustment. Hence, the panel concluded that, contrary to the em-
ployer’s claim, it was not the “truth” that, when an employee signs a
union authorization card (as the letter stated), or even when a union is
chosen as bargaining representative, the employees give up their right to
talk to the employers. Accordingly, the panel found these misstatements
of the law constituted threats to curtail employee rights and discontinue
employee benefits in reprisal against a choice by its employees to be
represented by a union and that these misstatements violated section
8(a)(1) of the Act.

2. Union Representation at Disciplinary or Investigative
Interviews

Section 9(a) of the Act, which provides for exclusive representation of
employees in an appropriate bargaining unit, contains the following pro-
viso: “Provided, That any individual employee or a group of employees
shall have the right at any time to present grievances to their employer
and to have such grievances adjusted, without the intervention of the
bargaining representative, as long as the adjustment is not inconsistent
with the terms of a collective-bargaining contract or agreement then in
effect: Provided further, That the bargaining representative has been
given opportunity to be present at such adjustment.”

In two cases during the 1975 report year—Weingarten and Qual-
ity —the Supreme Court upheld the Board’s determination that section
7 of the Act gives an employee the right to insist on the presence of his
union representative at an investigatory interview which he reasonably
believes will result in disciplinary action. The Court concluded that the
Board’s holding “is a permissible construction of ‘concerted activities . . .
for mutual aid or protection’ by the agency charged by Congress with
enforcement of the Act . . ..”

SNLRB v Weingarten, 240 U S 251, Intl Ladies’ Garment Workers’ Union, Upper South Dept , AFL-CIO v
Quality Mfg Co ,420 U S 276
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During the report year, the Board had occasion to apply the principles
set forth in Weingarten and Quality in a number of cases. The full Board
issued a significant decision in Baton Rouge Water Works Co.,” where it
considered the issue of when and to what type of interviews Weingarten
rights are applicable. The stipulated facts in that case concerned the
discharge of a probationary employee in the employer’s general office
department who, under the collective-bargaining agreement between
the employer and the union, was probationary for the first 120 days of
employment. The agreement provided that the probationary employees
were not entitled to the protections of the agreement and also contained a
Weingarten-type provision.

According to the stipulation, shortly before the employee’s proba-
tionary period was over, the employer decided to discharge her because
she was not “working out.” Three days later, she was called into an office
and discharged. When she protested that the discharge was unfair, she
requested, but was denied, union representation because of the employ-
er’s belief that the collective-bargaining agreement did not cover proba-
tionary employees. A discussion of the reasons for her discharge ensued
before the employee left.

Inthe course of their determination herein, the Board majority decided
to overrule the earlier Board decision in Certified Grocers which was
denied enforcement by the U.S. Court of Appeals for the Ninth Circuit 8
because they concluded that it was wrongly decided on the facts and
because they agreed that Weingarten did not require of a right of repre-
sentation when the purpose of the interview was merely to inform the
employee that he was being disciplined. The majority summarized their
current position as follows:

[Als long as the employer has reached a final, binding decision to
impose certain discipline on the employee prior to the interview . . .
no Section 7 right to union representation exists under Weingarten
when the employer meets with the employee simply to inform him of,
or impose, that previously determined discipline. To the extent that
the Board has in the past distinguished between investigatory and
disciplinary interviews, in light of Weingarter and our instant hold-
ing, we no longer believe such a distinction to be workable or desira-
ble. It was this distinction which Certified Grocers abandoned, and to
that extent we still believe the decision was correct. Thus, the full
purview of protections accorded employees under Weingarten apply
to both “investigatory” and “disciplinary” interviews, save only
those conducted for the exclusive purposes of notifying an employee
of previously determined disciplinary action.

7246 NLRB No 161 (Members Jenkins and Truesdale, Member Murphy concurring, Chairman Fanning and Member
Penello dissenting)
# 227 NLRB 1211 (1977), enforcement demed 587 F 2d 449 (9th Cir 1978)
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The Board majority specifically noted that it was zot holding that there
was no right to the presence of a union representative at any disciplinary
interview and emphasized that an employee may be entitled to the full
panoply of Weingarten protection where the employer goes beyond in-
forming the employee of a previously made disciplinary decision. How-
ever, they distinguished those situations where, at the employee’s be-
hest, the employer engages in conversation with the employee concern-
ing the reasons for the disciplinary action, to which the Weingarten
protections will not apply.

Applying the above principles to the stipulated facts herein, the ma-
jority found that, inasmuch as the employer had reached its decision to
discharge the employee 3 days before she was told of that determination
in a meeting called solely for that purpose, and its decision was based on
facts and evidence obtained prior to that meeting, no Weingarten rights
attached. This was so notwithstanding the fact that the employee chose to
continue the meeting to obtain an explanation for the reasons for her
discharge. Accordingly, the majority found no violation of section 8(a)(1)
of the Act and concluded that the fact that the employee in question was
probationary at the time of the incident had no bearing on its decision and,
therefore, it was unnecessary to decide whether the contract provision
purporting to waive a probationary employee’s Weingarten rights was
effective.

To conclude otherwise and to continue to apply the holding of Certified
Grocers, the majority observed, would mean that an employer faced with
the possibility that explaining its acts to an employee may result in unfair
labor practice proceedings, would likely choose the safer alternative of a
return to the “pink slip,” a result which would not serve the objectives of
enlightened labor relations policies.

While she agreed with the majority on the basic distinction as to when a
Weingarten right existed, Member Murphy filed a separate concurring
opinion to end confusion by defining more precisely what was an inter-
view to which an employee’s right to representation attached and what
was not. In her opinion, a “correct reading” of Weingarten required the
Board to distinguish between investigatory interviews and disciplinary
actions in determining whether an employee has a right to representation
when asked to appear before management. She defined an investigatory
interview as an interview intended to gather facts upon which to make a
subsequent decision concerning adverse action or one conducted to
gather facts or to get an admission from an employee to support a
previously made decision. A conference called to apprise an employee of
adverse action would not be an investigatory interview. Member Murphy
would find that the right to the presence of a representative would attach
in any interview where information is sought from the employee,
whether called investigatory or disciplinary. She proposed to distinguish
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between interviews to secure information and action to impose discipline
and, in her view, this distinction comported with the Supreme Court’s
observation in Weingarten that the function of a representative at an
investigatory interview was to assist the employee, clarify the facts, or
suggest others who may have knowledge of the faects.

Applying this approach Member Murphy concluded that the employee
in the instant case was not entitled to representation as the decision with
regard to her discharge was made prior to the meeting where the discipli-
nary action was announced and the employer did not seek to elicit
information from the employee to support the decision. Accordingly, she
found that the employer’s denial of union representation to the employee
did not violate the Act.

Chairman Fanning, separately dissenting, disagreed with the majority
that employers would be encouraged to return to the use of the “pink slip”
with respect to discharges unless the case was dismissed and further
challenged the majority’s conclusion that a binding decision to discharge
the employee had been made before the interview and that the meeting
was held solely to inform the employee of it. In his opinion this analysis
was erroneous because it assessed the situation as if the employee had not
been denied the representation she requested when in fact the employer
had converted the meeting from one in which a discharge determination
was to be made into a discussion of the employee’s work record.

He also expressed concern because there was no certainty that an
interview to announce discipline already decided upon would not, as it
proceeded, take on the character of an investigation as was done here
when there was a discussion of the employee’s work record. Chairman
Fanning characterized the standard adopted by the majority as “totally
unrealistie,” since, by placing great emphasis on the decision to discharge
having been made in advance of the interview, the majority ignored the
fact that the employer controls the asserted decision to discharge as well
as its timing. In his view, an employer could discuss with the employee
the decision to discharge after denying the employee’s request for repre-
sentation, and, if it did so, the employee’s Weingarten rights have been
violated. Accordingly, he would have found the employee herein had a
right to a representative since the employer had discussed the employee’s
work record after announcing its decision to discharge.

The majority, Chairman Fanning concluded, had also restricted the
statutory right recognized in Weingarten and abdicated responsibility by
relegating determinations of a statutory right to the grievance proce-
dure. By its reliance upon the grievance procedure as the “proper forum,”
they overlooked the statement in Weingarten that, if representation is
deferred until an employee files a formal grievance, the value of repre-
sentation is diminished.

Member Penello also dissenting stated that, contrary to the majority,
he would have found an 8(a)(1) violation based on the employer’s denial
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of the employee’s right for union representation at a disciplinary inter-
view and compelling her to attend the interview without her union
representative, since an employee has a section 7 right to union repre-
sentation at a disciplinary interview. In his opinion, that right was well
established by Board law prior to Weingarten, where the Supreme
Court, by granting an employee a section 7 right to request the presence
of a union representative at an investigatory interview, merely extended
the preexisting right of an employee to request the presence of his union
representative at a disciplinary interview. Hence, it was Member Penel-
lo’s view that the majority opinion, in effect, took away from employees a
section 7 right which existed prior to Weingarten, and upon which the
latter case was founded.

From his review of Board case law,® Member Penello concluded that,
prior to 1972, the Board restricted an employee’s section 7 right to
request the presence of his union representative to disciplinary inter-
views and had refused to extend the right to representation to investiga-
tory interviews, until Quality Mfg. Co.,'° in which the Board was pre-
sented with a situation where an employee was disciplined because he
refused to participate in an investigatory interview with his employer in
the absence of a union representative. The Board majority found a
violation in Quality notwithstanding the fact that the interview was
investigatory on the theory that an employee’s section 7 rights would be
undermined if he could only request union representation under penalty
of disciplinary action. Subsequently, Quality was extended in Mobil Oil
Corp.,** when the Board majority held that the right of an employee to
request the presence of his union representative adhered to an inves-
tigatory interview, if the employee reasonably feared that disciplinary
action would result from such interview. Member Penello concluded that
the Board extended to investigatory interviews the same right to request
representation it afforded employees at disciplinary interviews, thereby
seemingly abandoning any attempt to distinguish between the two types
of interviews and relying instead on the employee’s reasonable fear that
an interview might result in disciplinary action.

Although the Supreme Court in Weingarten focused solely on the right
torequest a union representative at aninvestigatory meeting, in Member
Penello’s view, the court, by affirming the Board’s conclusions in Quality
and Mobil, adopted the Board’s rationale when it did not eliminate the

2 Member Penello noted that the Board had first distinguished between mmvestigatory and disciphnary interviews n
Texaco, Producing Dhw , 168 NLRB 361 (1967), enforcement derued 408 F 2d 142 (5th Cir 1969), where a violation of the
Act was found because an employee was compelled to attend a disciphinary interview without a representative According
to lum, Texaco defined an investigatory interview as one where the employer merely seeks facts and information with no
contemplation of disaiphinary action, while a disaplhnary interview was one where the employer possesses the facts and
mformation and mtends to mvoke disciphne

19195 NLRB 197 (1972) (former Chaurman Miller and then Member Fanning and Member Jenkins, former Member
Kennedy, dissenting)

11196 NLRB 1052 (1972) (former Chairman Miller) and then Member Fanmng and Member Jenkins, former Member
Kennedy dissenting)
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extant section 7 right to request a union representative at a disciplinary
interview. He found therefore that the majority’s reliance on Weingarten
to deny a section 7 right which formed the basis of that decision was not
" only misplaced, but also a legal impossibility. He was equally unper-
suaded by the majority’s secondary rationale that by extending Weingar-
ten to strictly disciplinary interviews industrial strife would be fostered,
inasmuch as permitting an employee to have a union representative
present at a disciplinary interview would promote peaceful labor/
management relations. In conclusion, Member Penello noted that any
possible harm to labor/management relations caused by a return to the
“pink slip” would be far outweighed by the practical advantages to be
gained by the majority of employers who adhere to Weingarten.

In Southwestern Bell Telephone Co. ,'2 the Board adopted an adminis-
trative law judge’s findings that the employer did not violate section 8(a)
(1) of the Act when it conducted disciplinary interviews with two employ-
ees without union representation. In one interview, a supervisor told an
employee that a warning was to be placed in his personal file due to the
employee’s low productivity, while in the second interview another
supervisor read to the second employee from a warning form which had
been prepared prior to the meeting, a copy of which was given to the
employee. In both cases the supervisors had advised the employees to
obtain union representation for the interviews; but the employees, being
unable to obtain the representation of a designated union steward, had
fellow employees attend as their representatives. The administrative
law judge in dismissing the 8(a)(1) allegations, reasoned that neither em-
ployee adequately conveyed to management any objection to having an
employee rather than a union steward serve as his representative.

The Board, in adopting the dismissal, referred to Baton Rouge Water
Works Co.3 which held that an employee does not have a section 7 right
to union representation at a meeting with his employer held solely for the
purpose of informing the employee of, and acting on a previously made
disciplinary decision. As it was clear that the interviews in the instant
case were to inform the employees of previously made disciplinary
decisions, the employer did not violate section 8(a)(1) of the Act. In a
separate footnote, Chairman Fanning and Member Penello who dis-
sented in Baton Rouge, supra, indicated that in agreeing that the em-
ployer had not unlawfully denied union representation, they would adopt
in full the administrative law judge’s rulings, findings, and conclusions.

In Southwestern Bell Telephone Co.,'4 the Board held that the em-
ployer violated section 8(a)(1) of the Act by requiring a union rep-
resentative representing an employee at a disciplinary interview to

12 251 NLRB No 62 (Charrman Fanning and Members Jenkins, Penello, and Truesdale)
13246 NLRB No 161
14251 NLRB No 61 (Chairman Fannming and Members Jenkins, Penello, and Truesdale)
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remain silent. The employee was questioned at a meeting with his super-
visors and the employer’s security supervisor, about some stolen com-
pany property. When asked about his specific role in the theft, the
employee requested the presence of his union steward. The steward was
called in and informed of the allegations against the employee. The
security supervisor then told the steward that “he did not want him [the
steward] to say anything.” The meeting then proceeded. The security
supervisor told the employee that if he did not confess to the theft he
would be arrested. The employee confessed to the theft and other thefts
and signed a written confession. After the confession was signed, the
steward was asked if he had anything to say.

By requiring the union steward to remain silent throughout the inter-
view, the Board, in agreement with the administrative law judge, found
that the employer reduced the employee’s right under Weingarten to the
mere presence of a union representative rather than the assistance of a
representative during the interview. The Board also agreed with the
administrative law judge in the rejection of the employer’s contention
that it had the right to demand that the statutory representative remain
silent during the interview. In the Board’s view, Weingarten was in-
tended to balance an employer’s right to investigate its employees’ con-
duct through personal interviews and the role the statutory representa-
tive plays who is present at such interviews. From its reading of Wein-
garten, it was clear to the Board that the role of the statutory repre-
sentative at an investigatory interview is to provide assistance and
counsel to the employee being interrogated. However, mindful that the
Supreme Court cautioned that the statutory representative’s presence
should not reduce the interview to an adversary contest or collective-
bargaining confrontation, the Board noted that an employer had the right
to regulate the role of the statutory representative to a reasonable
prevention of such contest or confrontation with the statutory repre-
sentative.

InTexaco,'> an employee who failed to observe a safety rule was called
to an interview where he was represented by his union steward. The
employer limited the steward’s role to that of a silent observer and
warned him that if he attempted to speak at the interview he would be
asked to leave. The employee’s supervisor then criticized him for failing
to comply with the employer’s procedure, and obtained an admission from
the employee that he had failed to follow accepted safety regulations. Ina
second incident in the same case, the employer called a meeting to impose
a3-day suspension on an employee. The employee requested union repre-
sentation. The employer agreed but imposed the condition that the rep-
resentative not actively participate in the meeting. At the meeting the
supervisor handed the employee the suspension letter and told him that
he was suspended.

18 251 NLRB No 63 (Members Jenluns and Truesdale, Charman Fanning and Member Penello, concurnng)
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With respect to the first interview, Members Jenkins and Truesdale,
writing for the majority, found that, because the employer went beyond
the act of imposing discipline and secured an admission of possible mis-
conduct, an act which indicated that the employer was continuing its
investigation of the incident, the interview was the type contemplated by
Weingarten, and warranted the presence of the employee’s union repre-
sentative. On the authority of Southwestern Bell Telephone Co., 251
NLRB No. 61, they concluded that by requiring the union representative
to remain silent during the interview, thereby circumseribing the repre-
sentative’s role to that of a passive observer, the employer violated
section 8(a)(1) of the Aect.

As to the second interview, Members Jenkins and Truesdale declined
to find a Weingarten violation in the demand for the silence of the
representative. They reasoned that the “simple, ministerial act” of im-
posing discipline on the employee was determined in a final and binding
manner prior to the meeting and that the employer, by handing the
suspension letter to the employee, did not cross the line between an
investigatory interview and one called to impose discipline. Hence, the
majority concluded that, as the employer was not statutorily obligated to
furnish the employee with representation at the interview, it was ir-
relevant that the employer effectively muted the union representative’s
role at the interview.

Chairman Fanning and Member Penello concurred in the result
reached by their colleagues, but disagreed with parts of the supporting
rationale. They disagreed with the substantive distinction drawn by the
majority between investigatory and disciplinary interviews regarding
an employee’s right to the presence of his union representative and,
relying on their respective dissents in Baton Rouge Water Works Co. , 246
NLRB No. 161, they would find that an employee is entitled to union
representation upon request at both disciplinary and investigatory inter-
views.

Chairman Fanning and Member Penello also relied on Southwestern
Bell Telephone Co., supra, and agreed with the majority that the em-
ployer violated section 8(a)(1) of the Act by circumscribing the role of the
representative at the first interview.

With respect to the second interview, which the majority characterized
as “disciplinary” within the meaning of Baton Rouge, supra, to which no
Weingarten protections attached, Chairman Fanning and Member
Penello disagreed with the rationale since they do not subscribe to such
distinction. Analogizing the interview to the situation presented in
Amoco Oil Co., 238 NLRB 551 (1978), where, as here, the employee did
not engage in any form of dialogue or interchange which could be termed
an interview, they found that there was no contravention of the require-
ments of Weingarten because there was no interview and that, therefore,
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there was no violation of the Act by placing the condition of silence on the
employee’s representative herein.

Illinois Bell Telephone Co.,*® presented the issue of whether an em-
ployee was entitled to lave as her representative at an interview an
employee who had no official union status. A Board panel concluded, in
agreement with the administrative law judge, that under Weingarten,
she was so entitled.

The facts in Illinois Bell revealed that the employer, acting on a tip,
investigated allegations that certain operator employees had improperly
adjusted telephone bills from a state prison. The employer conducted
interviews which, the panel found, were of the type an employee could
reasonably believe would result in discipline. At the beginning of her
interview the employee requested a representative as, prior to her inter-
view, her union steward instructed her not to go to the interview alone
and that any union member could be her representative at such an
interview. The employer refused to hold the interview with an em-
ployee as representative, but indicated that it would continue the inter-
view with the employee’s union steward or with the employee alone. As
the union steward was unavailable, the interview continued with no
representation for the employee. During the interview, the employee
admitted orally and in writing that she had adjusted certain calls improp-
erly, and, based on this information, the employer immediately sus-
pended her and subsequently discharged her.

In finding a Weingarten violation, the panel reasoned that an employ-
ee’s right to a representative is grounded in section 7 of the Act, without
reference to whether the employees have a majority bargaining repre-
sentative. While recognizing that there may be times when individual
section 7 interests must yield to the collective decision of one’s fellow
employees, as determined by the majority bargaining representative,
the panel found no conflict between the employees’ section 7 right to a
representative and the union’s status as the exclusive bargaining repre-
sentative since (1) no officially designated steward was available at the
time of the interview; (2) the steward told her before the interview that
she could select any union member to represent her; (3) the employer
made no attempt to locate a steward and did not offer to delay the
interview; and (4) the parties had not negotiated a conflicting procedure
for investigatory interviews. Accordingly, the panel thus concluded that
the employee, upon request, had the right to the presence of a fellow
employee at her interview, even though the employee had no official
union status and that the employer’s denial of that request violated
section 8(a)(1) of the Act. Member Jenkins concurred, but would also
have ordered the employer to reinstate the employee with backpay.

16 251 NLRB No 128 (Chairman Fanming and Member Truesdale, Member Jenkins concurring)




96 Forty-Fifth Annual Report of the National Labor Relations Board

In Roadway Express,*” after an employee threatened to harm physi-
cally a supervisor on the loading dock, the supervisor requested that the
employee accompany him to an office. The employee refused, stating that
he would do so when his union steward could be present. The employer
knew that the steward was not scheduled to arrive for another 4 hours.
After refusing a second request to go to the office, the employee was then
asked toleave the premises, and, subsequently, was suspended and given
a written warning for disobeying orders.

The Board majority reversed the administrative law judge’s finding
that the employer violated section 8(a)(1) of the Act by suspending the
employee for exercising his Weingarten rights. They found that even
though a similarly situated employee could have held a reasonable belief
that the proposed interview would result in disciplinary action, an em-
ployer did not have to assure an employee that his union representative
would be present for the interview to induce an employee to leave the
dock area. The majority noted that the varying alternatives involved in
Weingarten did not readily lend themselves to discussions on the plant
floor, particularly where there may be a disturbance in progress. The
majority rejected the assumption of the dissent that because the em-
ployer did not summarily and immediately discipline the employee in the
dock area, it evidenced an intention to engage the employee in a Wein-
garten interview. As the employer could have had many reasons for
summoning the employee away from the dock area, they would not
attempt to probe the employer’s motives.

While the employee properly invoked his Weingarten rights, when
initially asked to accompany his supervisor to the office, his refusal to
leave the dock area, “clearly undermined employer’s right to maintain
discipline and order,” and subjected him to whatever sanctions the em-
ployer deemed appropriate to impose. The majority reasoned that their
interpretation of Weingarten had to be tempered by a sense of industrial
reality to avoid interference with legitimate employer prerogatives.
Hence, Weingarten rights mature at the commencement of an interview,
whether on the production floor or in a supervisor’s office. Where asin the
instant case, the employer requested the employee to leave the produc-
tion area and go to another location where further discussion was con-
templated, the employee acted at his peril by declining to do so. Accord-
ingly, the majority dismissed the 8(a)(1) charges against the employer.

Chairman Fanning and Member Jenkins dissented contending that the
employer ignored the employee’s valid request for union representation
instead of responding to it in the three ways open to an employer as set
forth in General Electric Co.18 Under General Electric, an employer has

17 246 NLRB No 180 (Member Penello and former Member Murphy and Member Truesdale, Charrman Fanning and

Member Jenkins, dissenting)
18 240 NLRB 479 (1979) (Chairman Fanning and Members Penello and Truesdale)
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the burden to either (1) grant the request; (2) stop the interview; or (3)
offer the employee the choice of continuing the interview unaccompanied
by a union representative, or having no interview at all. Moreover, the
dissenters found that because the employer did not merely seek to re-
move the employee from the dock, but intended to talk to him, it clearly
intended this talk to be a Weingarten interview.

The dissenters were unpersuaded by the majority’s view that an em-
ployee acts at his peril, if after his employer rejects his Weingarten
request, he refuses to accompany the employer to another location away
from the production area. They asserted that the majority’s “legitimate
employer prerogative” argument was not based on any principle that the
employee must leave because he had already engaged in disruptive
activity, but instead was premised on an avoidance of discussion which
need not be disruptive, and which need go no further than informing the
employee of the alternatives available to him under General Electric,
supra. To the dissenters, the majority requires the employee to perform
a futile act in order to preserve his right to assistance and such a holding,
it was clear to them, undercuts the protections of Weingarten.

In U.S. Postal Service,'® a Board panel, in agreement with the ad-
ministrative law judge, held that the employer’s “fitness for duty” exami-
nations 2° were not part of a disciplinary procedure and were not within
the scope of Weingarten. It noted that (1) the examinations did not meet
the tests or the rationale underlying such tests in the Weingarten line of
cases, which envision a confrontation between an employer and an em-
ployee; (2) there was no evidence that questions of an evidentiary nature
were in fact asked at these examinations; and (3) the employer had no
source other than the exam by which to obtain the personal medical
information concerning the employees. Accordingly, the Board panel
ordered dismissal of the complaint alleging that the employer violated
section 8(a)(1) of the Act by denying employees’ requests for union
representation at the examinations.

In Kraft Foods,?* the Board unanimously found that the employer
violated section 8(a)(1) of the Act by ignoring an employee’s request to
have his union representative present at an investigatory interview
which he reasonably believed might result in his discipline. However, a
Board majority found inappropriate the administrative law judge’s rem-
edy of reinstatement with backpay and expungement of the discharge
from its records. In so doing, they set forth the analysis to be used when
determining the remedy for a Weingarten violation. The majority held

19252 NLRB No 14 (Charrman Fanning and Members Jenkings and Penello)

% The “fitness for duty” exammations were prompted by various personnel problems, such as excessive absenteeism
because of alleged illness or mjury, and it was posstble that the examinations might lead to recommendations respecting
employees’ future work assignments

#1251 NLRB No 6 (Chairman Fanming and Members Penello and Truesdale, Member Jenkins dissentang 1n part)
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that first the Board must determine whether the General Counsel has
made a prima facie showing that a make-whole remedy, such as
reinstatement, backpay, and expungement of disciplinary records is war-
ranted by proving that the employer conducted an investigatory inter-
view in violation of Weingarten and that the employee whose rights were
violated was subsequently disciplined for the conduct which was the
subject of the unlawful interview. The burden then shifts to the employer
who, in order to negate the prima facie showing of the appropriateness of
a make-whole remedy, must demonstrate that its decision to discipline
the employee was not based on information obtained at the unlawful
interview. Where the employer meets this burden, a make-whole remedy
will not be ordered; instead, a traditional cease-and-desist order will be
provided to remedy the 8(a)(1) violation.

Applying that analysis to the instant case, the majority found the
cease-and-desist remedy appropriate, inasmuch as the employer met its
burden by negating the General Counsel’s prima facie showing of the
appropriateness of a make-whole remedy. The employer produced evi-
dence to show that the employee was disciplined (i.e., discharged for
fighting), based on, inter alia, eyewitness accounts of the fight by other
employees. Hence, the majority concluded that the information obtained
from the discharged employee during the interview—the situs of the
forklift collision and the fight—played no part in the employer’s decision
to discipline the employee.

Member Jenkins, dissenting, viewed the facts in a different light and
asserted that the Board majority should have provided a make-whole
remedy in the instant case. In considering the majority’s analysis for a
Weingarten remedy, he presumed that the rationale underlying the
majority decision was an attempt to “conform” Board orders to section
10(c) of the Act, which provides, inter alia, that the Board shall not order
reinstatement and backpay to an individual who has been suspended or
discharged for cause. While he emphasized that he did not advocate
ignoring section 10(c) of the Act, Member Jenkins noted that once an
employer has disciplined an employee for conduct which was the subject
of an unlawful Weingarten interview, it is virtually impossible to deter-
mine whether the disciplinary decision was based on “information” ob-
tained at the unlawful interview. Even if the employee remains silent at
the unlawful interview, Member Jenkins charged, the discipline imposed
may be affected by his demeanor or his “refusal to cooperate” without
representation and therefore the employer then is placed in a position of
not only proving that there was “cause” for discipline based on “informa-
tion” gathered independently of the unlawful interview, but of also prov-
ing that the severity of the discipline imposed was not affected by the
employee’s statements or demeanor at the unlawful interview. In his
opinion, the proof of the latter would force the employer into such difficul-
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ties of proof which would almost always result in a finding that the
employer had not met its burden. To Member Jenkins, the only situation
where an employer could prove that it did not rely on “information”
obtained at an unlawful interview is the one where a final, binding
decision to discipline is made prior to the interview.

In Ohio Masonic Home,?? a Board panel found that the employer
violated section 8(a)(1) of the Act when it refused an employee’s request
for representation at an interview where the employee was questioned
about complaints regarding her work and suspended, only after she
explained the circumstances of the complaints. It reasoned that this case
did not fall within the narrow rule of Baton Rouge, supra, where the
Board held that no section 7 right to union representation exists under
Weingarten when the employer meets with the employee simply to
inform him of, or impose, that previously determined discipline. How-
ever, the panel applied the analysis of Kraft Foods, supra, where, after
the General Counsel shows that an employer has conducted an unlawful
Weingarten interview and thereafter disciplines the employee, the bur-
den of going forward with the evidence shifts to the employer to show
that its decision to discipline was not based on information obtained at the
unlawful interview. The panel concluded that the employer had not met
its burden here because the employee was not suspended until after her
explanation of the complaints at the interview and that the decision to
suspend her was based, at least in part, on information obtained at the
unlawful interview. In these circumstances, a make-whole remedy was
found to be appropriate. Member Jenkins who dissented in Kraft Foods,
supra, found it unnecessary to distinguish that case.

In Coyne Cylinder Co.,23 a supervisor asked an employee to accom-
pany him to a meeting with the employer’s manager where he was
confronted with the accusation that he had been seen smoking pot. The
employee denied the accusations and asked for an opportunity to produce
witnesses who could show that he had not done so, but the manager
denied the employee’s request to present witnesses, and continued to
insist that the employee had smoked pot. The employee then requested a
union representative for the remainder of the interview. The manager
denied the request and then gave the employee the address of a drug
rehabilitation center, and asked him to wait outside while the manager
and supervisor discussed the matter. After the discussion, the employee
was summoned back into the room, where it was announced that the
employee was terminated.

A Board panel found that the interview was investigatory in nature

22251 NLRB No 59 (Charrman Fanmng and Members Jenkins and Truesdale)
23 251 NLRB No 198 (Chairman Fanning and Members Penello and Truesdale)
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involving the possibility of discipline and that, by requesting union repre-
sentation during the interview, the employee was exercising his section 7
rights. Accordingly, by denying such request, the employer violated
section 8(a)(1) of the Act. While the panel found the interview to be
unlawful, it disagreed with the administrative law judge’s recommenda-
tion that a make-whole remedy should have been ordered. It found that,
in discharging the employee, the employer relied solely on information
obtained prior to the unlawful interview, rather than anything obtained
during the unlawful interview and that the General Counsel did not
contend that the employee’s discharge resulted from information ob-
tained during the meeting. Accordingly, on authority of Kraft Foods,
supra, the panel ordered a cease-and-desist order to remedy the 8(a)(1)
violation.

3. Forms of Employee Activity Not Protected
a. Enforcement of a Contract Right

In Colonial Stores 24 an employee with her husband, a nonemployee,
circulated a petition to the union among employees complaining that the
employer was not complying with certain provisions in the contract
between the union and the employer. As a result of the petition, the
employer met with the union and agreed to create three new jobs which
resulted in the reduction of the employee’s hours. Thereafter, in a meet-
ing with the employee, two supervisors, the union business agent, and
steward the employer warned the employee that she would be dis-
charged for any further disruptive activities by herself or her husband
regarding the employer’s store. After the employer failed to implement a
grievance settlement in a dispute over hours initiated by the employee,
her husband drove to the employer’s parking lot on two occasions with
signs on his car stating that the employer had no regard for its employees’
rights. The day after this incident the employee was discharged.

The panel majority reversed the administrative law judge’s decision to
defer to the arbitrator’s finding that the employee was discharged for
cause, because the award was repugnant to the purposes and policies of
the Act. They concluded that what the arbitrator found to be “cause”
under the contract was, in fact, the grievant’s protected concerted activ-
ity. The majority interpreted the arbitrator’s award to mean that the
employer had cause to discharge the employee because she was engaged
in mere self-help activity to gain more hours of employment for herself.
However, they found that her efforts including the circulation of the
petition, while correctly characterized as self-help, were also related to

24 248 NLRB 1187 (Chairman Fanning and Member Truesdale, Member Penello, dissenting)
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the working conditions of other employees, noting that it was well settled
that an employee is engaged in protected concerted activity when he
questions possible violations by his employer of the terms of a collective-
bargaining agreement.2> Similarly, the majority also found that the park-
ing lot protest, involving the employer’s failure to comply with a griev-
ance settlement, was a matter of concern to unit employees, and hence
was protected concerted activity. They noted that such a protest was
concerted regardless of whether it was pursued by an individual or by a
group of employees, and that unless it was undertaken for an unlawful
purpose or in an unlawful manner, it was protected under section 7 of the
Act. Since the protest was not undertaken for an unlawful purpose, it was
found to be protected and the employer’s discharge of the employee
violated section 8(a)(1) of the Act.

Member Penello dissented. Although he agreed that deferral to the
arbitrator’s award in the instant case was inappropriate as being clearly
repugnant to the Act, he disagreed with the majority’s conclusion that
the employee was discharged for engaging in protected activity. Instead,
he would have found that the employer lawfully discharged the employee
and would have dismissed the complaint on its merits. Member Penello
reasoned that the petitioning, although generally concerted and protected
activity, was not protected when the petition was circulated to employees
on worktime in the selling area of the employer’s store. It was in this
context that the employer warned her that her job would be in jeopardy if
she continued her disruptive activity. Accordingly, Member Penello con-
cluded that the employee was discharged because she subsequently en-
gaged in further disruptive and unprotected activity. In his view, the
picketing by the employee’s husband, as her surrogate, was an attempt to
circumvent the exclusive bargaining authority of the union, went beyond
the presentation of a grievance, and contravened the no-strike provision
of the collective-bargaining agreement, and for these reasons was re-
moved from the Act’s protection. In these circumstances, Member
Penello concluded that the employer discharged the employee, not be-
cause she continued to engage in self-help activity, but because the
manner of the activity was disruptive and unprotected.

b. Concerted Nature of Activity

In Hotel & Restaurant Employees & Bartenders Union, Local 28,26 a
Board panel found that the union violated section 8 (a) (1) of the Act by
discharging an employee for engaging in protected concerted activity.

The employee, a female business agent, filed a complaint with the
California Fair Employment Practices Commission (FEPC). Thereafter,

25 Citing Interboro Contractors, 157 NLRB 1295 (1966), enfd 388 F 2d 495 (2d Cir 1967)
26 252 NLRB No 158 (Chairman Fanning and Members Jenkins and Penello)
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at a meeting called by the union, she announced that she should be paid as
much as the male business agents. Other union members agreed with her
statement at the meeting. The panel affirmed the administrative law
judge’s finding that the employee was engaged in protected concerted
activity even though she acted alone in filing the FEPC complaint. By so
finding, the Board panel reaffirmed the decision in Alleluia Cushion Co.,
221 NLRB 999 (1975). However, contrary to the administrative law
judge, the panel found that she did not act alone at the meeting, noting
that other union members joined with her and protested that it was
unlawful for the employer to pay her less than men. Finding the situation
analogous to that in KPRS Broadcasting Corp., 181 NLRB 535 (1970),
the panel found that the employee’s statement and expression of support
from other union members constituted protected union activity. As the
issue of sex discrimination in wages was clearly a matter affecting all
employees, and was thus an issue of common concern to all employees,
the panel therefore concluded that it was unnecessary to apply the
Alleluia precedent to the circumstances of the meeting.

Member Penello separately agreed that the employer violated section
8(a)(1) of the Act by discharging the employee, basing his finding solely
on the employee’s actions at the meeting wherein she openly protested
her lower rate of pay and was joined in her protest by her fellow employ-
ees.

In Anco Insulations,?? a Board panel found that a discharged employee
was not engaged in protected concerted activity when he picketed an
entrance gate at a construction site where the employer was a subcon-
tractor, after he had been lawfully discharged for being out of his work
area without authorization. He had left his work area at the request of the
union to investigate the type of work being performed in the furnaces
because it may have involved a possible jurisdictional dispute. Following
his discharge, he picketed an entrance gate of the entire jobsite with a
sign stating that the subcontractor was unfair. As a result of his actions,
fellow workers of the employer and employees of other employers using
that gate stayed off the job. When the union later referred the employee
to another subcontractor at the same jobsite where he had previously
picketed, the general contractor prevented his entering the site because
of his earlier picketing activity.

The panel agreed with the administrative law judge that the discharge
by his employer, the subcontractor, was lawful because the employee was
in another work area without authorization and concluded that the fact
that the employee was engaged in union business at the time of his
discharge played no part in his discharge. The panel disagreed, however,
with the administrative law judge’s finding that the general contractor
who refused to admit the employee to the construction site violated

17247 NLRB No 81 (Charman Fanmng and Members Penello and Truesdale)
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the Act. Contrary to the administrative law judge, it found that the
employee’s picketing was not protected concerted activity, but rather
was individual activity, noting that the employee picketed on his own,
without support from fellow workers, without union approval, without
seeking to employ the contractual grievance procedure, and without
regard to the nonstrike provision of the bargaining agreement. The
panel noted that while individual activity may be concerted if it directly
involves furtherance of the rights of fellow employees, the employee in
question picketed to protest his discharge, not to protest safety matters
or other working conditions. At most, in the panel’s view, the picketing
was indirectly related to safety matters although the employee believed
that his earlier safety complaint played a part in the discharge, pointing
out that the employee made no effort to communicate this belief to other
employees. Concluding that the employee sought something for himself
only and that his picketing did not directly relate to matters of mutual
concern, the panel found that the indirect relationship of the employee’s
picketing to the working conditions of other employees was too remote to
convert his personal protest into concerted activity. Accordingly, the
panel found that the employee’s picketing was not concerted activity, was
therefore not protected by the Act, and was a legal bar to his employment
at the construction site.

InNatl. Wax Co.,28 a panel held that an employee’s repeated efforts to
obtain a merit wage increase did not constitute protected concerted
activity, and that the employer’s discharge of the employee for harassing
it by renewing his request for a raise was lawful. The panel observed that
the particular employee’s complaint was an individual one; his request to
secure the raise was not predicated on a collective-bargaining agreement,
and was begun without support from fellow workers; and there was no
evidence that he sought to communicate with or involve others in his
efforts. It pointed out that since activity to be protected under the Act
must be concerted citing Anco, supra, the panel noted that ostensible
individual activity may constitute concerted activity if it directly involves
furtherance of rights which inure to the benefit of fellow employees and
that any indirect relationship to the rights of other employees is too
remote to turn a personal protest into a concerted one. It found that the
employee was not protesting the operation or effects of employer’s
method of granting merit wage increases and that the evidence failed to
show that his individual actions directly involved the furtherance of any
right which would inure to the benefit of any other employees. Accord-
ingly, the panel concluded that the employee’s attempt to secure a merit
wage increase for himself did not constitute protected concerted activity.

28 251 NLRB No 147 (Chairman Fanning and Members Jenkins and Truesdale)
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¢. No Insubordination and Disparagement

InU.S. Postal Service,?® two employees met with two supervisorsin a
conference room where grievance meetings were regularly held to dis-
cuss a possible grievance. After a heated discussion one of the super-
visors ordered the employees back to work stating that they would
discuss the issue when everyone had calmed down. The employees fol-
lowed the two supervisors back to the workroom floor while continuing to
discuss their grievance. When they reached the timeclock, one super-
visor announced that he was giving the employees a direct order to go
back to work immediately. After a moment’s hesitation and before the
supervisor had the opportunity to repeat his order, the two complied with
it. The employer issued each of the employees warning letters indicating
that they had been insubordinate; that they had used loud, abusive, and
profane language; and that they had failed to return to work when asked
to do so.

The majority adopted the administrative law judge’s finding that the
employer violated section 8(a) (1) of the Act by issuing warning letters to
the two employees in connection with the grievance. They reasoned that
to permit the employer to bifurcate the employees’ conduct “would enable
an employer by its whim to define the nature of protected activity.”
Moreover, the majority noted that some latitude must be afforded partic-
ipants in grievance meetings and that while employees could lose the
Act’s protection by engaging in conduct which is opprobrious or extreme,
there was no such conduct in the instant case. Moreover, they observed
that the employer had not contended, and the record did not show, that
the employee’s conduct had any impact on the work of other employees or
otherwise had consequential disruptive effects. Accordingly, the ma-
jority found no reason to strip the employees of the protections afforded
them under the Act.

Member Penello dissented as he would have found that the employer
did not violate section 8(a)(1) or (3) of the Act by issuing warning letters
to employees for their insubordinate conduct in ignoring direct orders to
return to work at the conclusion of a grievance meeting. He agreed with
the majority that, during the grievance meeting, the two employees were
essentially insulated from discipline for insubordinate statements made
to management officials, inasmuch as this constituted protected
collective-bargaining activity, unless their activity was opprobrious or
extreme. However, contrary to the majority, he would have found that
the employees were asked by their supervisors to return to work two, if
not three, times and that they defied these direct orders to return to work
at the end of the grievance meeting. Member Penello would have found
that the conduct of the two employees after leaving the conference room

2 251 NLRB No 33 (Members Jenkins and Truesdale, Member Penello dissenting)
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was so opprobrious or extreme as to render it unprotected for, in his
view, they engaged in overt acts beyond insubordination, by defying the
supervisor’s order to return to to work. Further, he found it significant
that their second refusal to return to work occurred in the production
area during worktime when other employees were likely to be present,
reasoning that the employees’ overt acts of defiance would have clearly
tended to undermine the employer’s right to maintain order. Accord-
ingly, he would have found that their failure to return to work when
ordered was not protected even though they continued to discuss the
grievance, and that therefore the employer did not violate section 8(a)(1)
or (3) of the Act by disciplining them.

InU.S. Postal Service,3° a Board panel held that the employer violated
section 8(a)(1) of the Act by issuing a warning letter to a union steward
for his conduct during a grievance meeting and by disciplining him for
refusing to leave the meeting. The grievance meeting was held in a
supervisor’s office with the grievant, the union steward, and the super-
visor present. During the discussion at the meeting, a dispute arose
between the steward and the supervisor who threatened to take diseipli-
nary action against the steward and requested him to leave. The steward
left after another supervisor asked him to leave. Subsequently, the
steward received an official letter of warning for his conduct during the
meeting.

The panel adopted the administrative law judge’s findings that the
steward, being involved in processing a grievance, was engaged in pro-
tected activity within the meaning of section 7 of the Act and that the
supervisor’s threat to the employee during the meeting infringed on his
protected rights, and was therefore a violation of section 8(a)(1) of the
Act. Further, the administrative law judge found, and the panel agreed,
that as the steward was fully prepared to present the grievance, his
refusal to leave the supervisor’s office when asked to do so was not
unreasonable under the circumstances, and did not justify the employer’s
disciplinary action against him. In so concluding, the panel majority
found that the employer’s reliance on U.S. Postal Service 3! was mis-
placed because there, unlike the present case, the threat of disciplinary
action for refusal to return to work came after the steward’s presentation
of the employee’s grievance was finished. Member Penello found it un-
necessary to distinguish that case because he had not dismissed the
complaint therein on the merits but rather on the sound principles set
forth,in American Federation of Musicians, Local 76, AFL-CIO
(Jimmy Wakely Show), 212 NLRB 620 (1973).

30 250 NLRB No 156 (Charrman Fanning and Members Jenkins and Penello)
31 242 NLRB 228 (1979)
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In Alfa Leisure,®® an employee who represented the union at
collective-bargaining negotiations was discharged for using abusive lan-
guage at the end of the meeting, when the employer’s attorney told the
employee that he had been informed that the employer had threatened
employees if they did not support the union. The employee responded ina
vulgar and abusive manner for which he was subsequently discharged.
The panel majority agreed with the administrative law judge’s finding
that the employer was not motivated by union animus in discharging
the employee and that the employee was terminated because of his rude
conduct to the employer’s attorney. However, they did not accept the
judge’s conclusion that the termination was lawful under the Act as, in
their opinion, the employee’s conduct, which may have constituted
grounds for discharge under other circumstances, was protected because
of the nature and circumstances of the meeting where the conduct oc-
curred. While noting that the discharged employee had been disciplined
on other occasions, they also pointed out that the employee was a repre-
sentative at bargaining negotiations, who was entitled to deal with man-
agement representatives as an equal and to express his views openly. The
fact that his manner and behavior did not comport with the employer’s
standards or propriety, the majority observed, was not sufficient to
subject the employee to discipline in his employment relationship when
he appeared as an employee representative at negotiations. In their
view, the majority concluded that the employee’s response to the accusa-
tions by the employer’s attorney occurred in the context of bargaining
and that by discharging him, for conduct “traditionally occurring in a
collective-bargaining setting,” the employer violated section 8(a)(1) of
the Act.

Member Truesdale, dissenting, would not have found a violation with
respect to the employee’s discharge for insubordination. In his view, the
majority glossed over the fact that the incident which triggered the
exchange between the employee and the attorney was unrelated to
bargaining or to the employee’s status as a representative for the union.
Like the administrative law judge, Member Truesdale would have found
that the employee’s conduct was literally the “straw that broke the
camel’s back,” and that it would not have mattered if the conduct had
occurred before, during, or after the negotiation meeting. He reasoned
that it was immaterial that the conduct occurred at a negotiation session,
since the majority’s emphasis on this fact stretched the concept of pro-
tected activity “beyond the breaking point” and that merely because the
activity between the employee and the employer’s attorney occurred in’
proximily to a bargaining session, this should not insulate the employee
from the consequences of his long-term unsatisfactory conduct.

32 950 NLRB No 88 (Chairman Fanning and Member Jenkins, Member Truesdale concurrng in part and dissenting in
part)
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d. Internal Union Affairs

In Louisiana Council No. 17, AFSCME, AFL-CIO,33 the Council, a
labor organization and the umbrella organization for 69 local unions
affiliated with AFSCME, announced new policies designed to prohibit its
employees from seeking the aid of the state AFL—CIO in resolving their
problems with the Council. Subsequently, the Council’s administrator
discharged an employee, a field staff representative. The union repre-
senting the Council’s field staff representatives announced that it would
hold a meeting in the state AFL-CIO building to discuss the discharge.
Warning another field staff representative that the meeting would not be
taken lightly, the Council’s administrator announced that he was calling a
meeting of all the staff to warn them that they “would be in trouble” if
they attended the meeting at the AFL~CIO office. Three employees and
the discharged employee attended the meeting at the AFL~CIO and
drafted a resolution calling for the reinstatement of the discharged em-
ployee. The next day the administrator suspended for 1 week the em-
ployees who attended the union meeting as a direct contravention of his
stated policy. In reaction to the suspension, the four employees scheduled
a meeting 2 days later with an attorney to devise a strategy to air their
grievances with the Council. The administrator, who apparently was
aware of the meeting, sent a mailgram to all employees advising them not
to leave their assigned areas without his express approval.

A Board panel agreed with the administrative law judge that the
Council violated section 8(a)(3) of the Act by suspending employees for
attending a union meeting. However, unlike the administrative law
judge, who relied on the Supreme Court’s decision in Burnup & Sims,34
to reject the Council’s good-faith defense that the suspensions were
justified because they violated its policy and gave the appearance of
disloyalty, the panel found that precedent was not relevant here inas-
much as the Council was well aware that the meeting was to address the
employee’s discharge—a purpose clearly within the zone of activity pro-
tected by the Act. In addition, the Council’s unlawful motivation for the
suspensions was demonstrated by the attempt, immediately following
the suspensions, to prevent the employees from meeting with their
attorney for the purpose of addressing the Council’s actions. Further, the
panel reasoned that, even assuming arguendo that the Council had a
legitimate objective for curbing contacts by its employees with the state
AFL~CIO, that objective could not be used as a basis for interfering with
its employees’ protected activity even when employees “engage in con-
duet offensive to or at variance with a valid employer policy.” So long as
the concerted activity is not unlawful, violent, in breach of contract, or

3 250 NLRB No 72 (Charman Fanming and Members Penello and Truesdale)
379U S 21 (1964)



108 Forty-Fifth Annual Report of the National Labor Relations Board

disloyal, employees engaged in such concerted activity generally do not
lose the Act’s protections simply because their activity contravenes an
employer’s rules or policies. The panel specifically rejected the Council’s
argument that where employees are “disciplined” for alleged unprotected
participation in internal union politics, the Board as a matter of policy
should decline jurisdiction.

In Welfare & Pension Funds,? a Board panel agreed with an adminis-
trative law judge that a union president, trustee of the Fund, violated
section 8(a)(1) of the Act in the discharge of the assistant administrator
of the Fund in retaliation for activities he performed in his capacity as
secretary/treasurer of the union by, inter alia, (1) referring members to
jobs in a manner that accorded preference to those longest laid off; (2)
seeking reelection as secretary/treasurer of the union; (3) assisting an-
other individual to set aside an election because of irregularities; (4)
providing information about union finances; (5) advocating that the union
actively press employers to abide by the terms of the contract between
the union and the Association and to make the required payments into the
pension funds for covered employees; and (6) supporting certain claim-
ants’ efforts to obtain benefits from the funds. Reasoning that the Board
has held that such intraunion activity is within the protection of section 7
of the Act, the panel agreed with the administrative law judge’s conclu-
sion that the Fund violated section 8(a)(1) of the Act by discharging the
employee for engaging in such activity.

e. Appeal to Third Parties

In Allied Aviation Service Co. of N.J.,38 a Board panel considered the
issue of whether an employee’s sending two letters to customers of the
employer concerning safety procedures constituted concerted protected
activity. The employer refueled and maintained commercial aircraft at an
airport.

The employee, as shop steward, sent two letters to two customers of
the employer—the airport general manager and the station manager of
the airlines—informing them that the employer disregarded safety pro-
cedures in refueling planes, and asking them to express their opinion to
the employer’s management. Respondent suspended and subsequently
discharged the employee for sending the letters. The employee had
previously filed two grievances but did not raise with management the
safety issues set forth in the two subsequent letters, although he could
have.

3 Welfare & Penson Funds, Blasters, Drillrunners & Mners Union Local £9, 251 NLRB No 165 (Chairman Fanning

and Members Jenkins and Truesdale)
38 248 NLRB 229 (Members Jenkins, Penello, and Truesdale)
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The panel disagreed with the administrative law judge’s findings that
such activity was unprotected under the Act because (1) it did not bear a
good-faith relationship to a truthfully publicized ongoing labor dispute;
(2) it was an attack on the quality of the employer’s services and consti-
tuted a breach of employer-employee confidence; and (3) it tended to be so
disruptive of the employer-employee relationship as to contravene the
very purpose of the Act. In finding that the employer violated section
8(a)(1) of the Act by the suspensions and discharge, the Board panel
noted that the Board had held in previous cases that an employee may
properly engage in communication with a third party to obtain assistance
in circumstances where the communication is related to a legitimate,
ongoing labor dispute between the employer and the employee and where
the communication is not a disparagement or vilification of the employer’s
product or reputation. Although it observed that the employee in seeking
outside assistance chose to emphasize the safety aspects of two disputes
and recognized that the ongoing grievance disputes had not arisen
strictly on safety grounds, the panel concluded that the letters to the
third person requesting assistance of third parties were related to the
ongoing disputes.

With respect to whether the letters were unprotected because they
disparaged the employer’s reputation or service, the panel distinguished
between disparagement and the airing of a highly sensitive issue, and
noted that the Board had previously held that in the absence of a mali-
cious motive an employee’s right to appeal to the public is not dependent
on the employer’s sensitivity to a choice of a forum.37 Although the panel
concluded that the letters raised delicate issues that the employer may
have preferred not to be public, it further found that there was nothing in
the letters which rose to the level of public disparagement that would
render the employee’s otherwise protected activity unprotected. Hence,
the panel found that the employee’s discharge was violative of section
8(a)(1) of the Act.

4. Discharge of Supervisors

In Downslope Industries & Greenbrier Industries,® the employer
hired a plant manager who made verbal and physical sexual advances
toward a number of female employees and their supervisor. After the
employees complained of the harassment, the supervisor reported the
incidents to the plant manager’s superior, Lane, who failed to take any
action against the plant manager. Subsequently, the employees met with
their supervisor and told her that they did not wish to work with the plant

37 Richboro Communaty Mental Health Council, 242 NLRB 1267 (1979)
38246 NLRB No 132 (Chawrman Fanning and Member Jenkins, Member Truesdale, concurring, Former Member
Murphy concurring 1n part and dissenting 1n part)
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manager because of the sexual harassment. They refused to work until
they talked with Lane about the plant manager’s conduct. At that time,
the plant manager appeared and inquired why the employees were not
working. The supervisor told him that it was due to his sexual advances.
A heated discussion ensued during which the plant manager denied the
accusations of the employees and of the supervisor who subsequently
struck him. Hearing the commotion, Lane inquired what was going on.
When several employees attempted to tell him about the advances of the
plant manager and their unwillingness to work with him, Lane refused to
listen but told them to work with the plant manager or “hit the clock.”
Thereafter, he told the supervisor that she no longer worked for the
employer and should leave.

In considering whether the supervisor’s discharge was unlawful, the
majority stated the general principle that, although supervisors are not
generally accorded protection under the Act, the Board and the courts
have long held that discrimination directed against a supervisor consti-
tutes a violation where it infringes on the statutory rights of employees.
They noted that Lane terminated the supervisor without reason, that he
knew nothing of the supervisor’s behavior and that he took immediate
steps to terminate everyone connected with the protest against the plant
manager, thereby ridding itself of all employees who engaged in such
protected activity. Concluding that the employer’s actions in discharging
the employees were motivated by a desire to discourage protected con-
certed activity among its employees in general and noting that the super-
visor’s discharge was contemporaneous with those discharges and was in
reprisal for her participation in and support of the employees’ protest, the
majority found that the supervisor’s discharge was an integral part of the
employer’s overall plan to discourage employees from engaging in pro-
tected activity, and was therefore also unlawful. In so finding, they
concluded that the Board’s Fairview Nursing Home decision (202 NLRB
318) was controlling. Accordingly, the majority found that the super-
visor’s discharge violated section 8(a)(1) of the Act.

Member Truesdale concurring, agreed that the supervisor’s discharge
violated the Act but for different reasons. Thus, he would find that the
discharge of a supervisor violates the Act where it is part of a scheme to
interfere directly with the protected rights of the employees, or where a
supervisor is discharged for engaging in conduct intended to protect
employees from interference and discrimination. Although Member
Truesdale accepted Member Murphy’s statement of appropriate princi-
ples to be applied to discharges of supervisors as expressed in her dissent-
ing opinions herein and in Nevis Industries, d/bla Fresno Townehouse,
246 NLRB No. 167, he disagreed, however, with her assessment that the
facts of the instant case did not bring it within these principles. Accord-
ingly, he concurred in the majority’s conclusion that the employer vio-
lated the Act.
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Member Murphy concurring in part and dissenting in part found that
the majority was taking the untenable position that anytime a supervisor
is fired in close proximity with unlawfully discharged employees, the
supervisor’s discharge is also protected and thereby was improvidently
extending the protection of section 7 to the concerted and union activities
of supervisors. She asserted that the supervisor’s conduct was one of
pressing the employees’ “economic” complaint, which was also her own,
on management, noting that there was no evidence that the supervisor
was in any way protecting employees from any conduct by the employer
which would be unlawful under the Act. Member Murphy argued that the
majority’s contention that the supervisor was discharged for engaging in
protected acts on behalf of employees was belied by the fact that the
supervisor was not even aware of the employees’ discharges until after
they occurred and there was no evidence that she protested the dis-
charges or her discharge was related to the employees’ discharges. She
would have found the discharge of a supervisor violative of the Act only
where such discharge was a means to facilitate a direct violation of
employee statutory rights and not, as here, where the impact on em-
ployee rights was only a spillover effect from the action taken against a
supervisor.

InNevis Industries, d/b/a Fresno Townehouse 3 the Board considered
whether the employer violated section 8(a)(1) and (3) of the Act by
discharging and refusing to rehire a supervisor. Before the employer, a
successor employer, assumed control of the hotel facility, on April 11, it
decided that the hotel should be a nonunion shop. Accordingly, on April 8,
the employer called a meeting of all department heads at which it read an
open letter to employees informing them of their terminations at mid-
night, 2 days later. On April 10, the employer held another meeting with
all department heads, but not including the chief engineer, the supervisor
involved herein, at which the employer reiterated its position that the
hotel was no longer going to be “union” and that it intended to terminate
the entire engineering crew. Thereafter, the employer terminated the
entire engineering crew, including the chief engineer who was told again
that the employer intended to operate nonunion.

From these facts, the majority concluded that the supervisor’s termi-
nation was considerably more than simply contemporaneous with the
terminations of other union members, but rather that it was an integral
part of the employer’s scheme to rid the engineering department of any
and all union adherents. Accordingly, agreeing with the administrative
law judge that the employer’s actions in refusing to hire or retain the
supervisor also constituted “an integral part of the [employer’s] attempt
to stifle unionism among its employees,” they found the supervisor’s

246 NLRB No 167 (Chairman Fanning and Member Jenkins, Member Penello concurnng; Former Member Murphy
dissenting 1n part and concurning in part, Member Truesdale concurning n part and dissenting in part)
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discharge violative of section 8(a)(1) of the Act and ordered that he, as
well as the other employees, be reinstated with backpay. In so doing, the
majority rejected the contention of their dissenting colleagues that the
statute, and particularly section 2(8) which excludes supervisors from
the definition of employees, precludes a finding of a violation, noting
numerous Board precedents to the contrary.

Member Penello concurring agreed with the majority that the refusal
to hire or retain the supervisor violated section 8(a)(1) of the Act and
that reinstatement with backpay was the necessary remedy to offset fully
the coercive effects of the employer’s total course of conduct. He noted
that the Board recognized a critical distinction between a supervisor
disciplined because of personal involvement in union or concerted activity
and a supervisor disciplined as part of an unlawful scheme or pattern of
conduct aimed at stifling employees’ section 7 rights. He reasoned that
when an employer engages in a widespread pattern of misconduct against
employees and supervisors, an employer makes it impossible for its
employees to perceive the distinction between its right to prohibit super-
visors from engaging in union or concerted activity and its obligation to
permit employees to freely exercise their section 7 rights. Thus, in the
context of widespread misconduct, as here, the coercive effect on em-
ployees as a result of action taken against a supervisor is not merely an
unavoidable consequence of the discharge of an unprotected individual,
but the coercive effect, in such circumstances, is the same as that arising
from the action against the employees.

Member Murphy dissented in part and concurred in part. She con-
curred with respect to the majority’s finding that the employer’s treat-
ment of the employees violated the Act, but dissented from the finding
that the denial of employment to the supervisor violated the Act. In
essence, she found that the employer’s refusal to hire the supervisor was
not an integral part of a scheme of conduct designed to facilitate a direct
violation of employees’ statutory rights. In her view, the two actions
were separate and independent incidents inasmuch as, in denying the
supervisor employment, none of the employees was directly interfered
with, restrained, or coerced in his statutory rights. While noting that in
her Downslope Industries, dissent, supra, she had acknowledged that
supervisory discharges have a “spillover” effect, i.e., a tendency to
discourage similar employee activity, she asserted that this effect alone
would not be enough to find a supervisory discharge unlawful. As the
majority, in her opinion, grossly misapplied the “integral part ofa pattern
of conduct” test, she would have found the supervisor’s discharge herein
not violative of the Act.

Member Truesdale, concurring in part and dissenting in part, dis-
agreed with the majority that the employer’s refusal to rehire or retain
the discharged supervisor was a violation of the Act. He noted his
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agreement with Member Murphy’s statement of the appropriate princi-
ples to be applied in cases of supervisory discharges, in her dissents
herein and in Downslope Industries, supra. He also expressed concern
that the “integral part of a pattern of conduct” test not be construed in an
overly broad manner in light of the statutory exclusion of supervisors
from the protections of the Act. Therefore, Member Truesdale would find
that the finding of an 8(a)(1) violation or the providing of a reinstatement
remedy based on a supervisory discharge was properly limited, generally
to situations in which the discharge is part of a scheme to interfere
directly with the protected rights of employees, or where the supervisor
is discharged for engaging in conduct intended to protect employees from
interference and discrimination. In his view, the employer, in the instant
case, did little more than decline to hire the supervisor because of his
membership in the union—an action that occurred after the employees
had been informed that they would not be hired and that did not interfere
with the employees’ section 7 rights. Accordingly, he would have found
no violation based on the employer’s subsequent refusal to hire or retain
the supervisor, or would not order his reinstatement.

In Stop & Go Foods,*® a Board panel held that the discharge of a
supervisor for failing to meet his management responsibilities by striking
and picketing was not a violation of section 8(a)(1) of the Act. The
supervisor joined employees in protesting the employer’s failure to repair
air-conditioning equipment in a timely fashion. The supervisor had made
several requests to management on behalf of the employees to have the
system repaired, but to no avail. When the temperatures in the employ-
er’s facility reached 110 degrees, certain employees refused to work until
repairs were made and actually picketed the employer’s premises. The
picketing ceased when repair trucks arrived. Management rehired all
employees involved in the incident, but refused to rehire the supervisor.

The administrative law judge found that the supervisor’s discharge
violated section 8(a)(1) of the Act, since in his view the supervisor’s
suspension and discharge tended to lead employees reasonably to fear
that the employer would punish them for like conduct and did not reas-
sure them otherwise. The panel, however, reversed the administrative
law judge’s finding, noting that there were instances where the Board
had found supervisory discharges to be violative of the Act—cases where
the discharge was otherwise shown to be an integral part of a pattern of
conduct aimed at penalizing employees for their union or concerted ac-
tivities or was an important element in the employer’s strategy to get rid
of the union. The rationale underlying such cases is that the employer’s
conduct is aimed at the employees rather than punishing the supervisor
for being disloyal and engaging in union or concerted activity. The panel

40 246 NLRB No 170 (Chawman Fanning and Members Penello and Murphy)
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further noted that when an employer has engaged in a widespread pat-
tern of misconduct in order to stifle employees’ exercise of their section 7
rights, reinstatement of the discharged supervisor may be necessary to’
fully offset the coercive effects of the employer’s total course of conduct.
Here, however, the panel found that the supervisor was discharged
solely for siding with the employees in their dispute with the employer.
Observing that there was no evidence that the employer engaged in a
pattern of conduct aimed at penalizing the employees for engaging in the
strike, and finding an absence of evidence that the supervisor’s discharge
was an integral part of a pattern of conduct aimed at penalizing or
coercing employees in their section 7 rights, the panel declined to find an
8(a)(1) violation and dismissed the complaint in its entirety.

The panel further observed that the Board has never held that the
discharge of a supervisor for engaging in concerted activities per se
violates the Act merely because the discharge may have had an incidental
effect on the employees, citing, e.g., Sibilio’s Golden Grill, 227 NLRB
1688 (1977). In a separate footnote, Member Penello noted that he relied
onSibilio’s, supra, and other cases in which he did not participate, but on
which the panel relied, only to support the view that an incidental effect
on employees of a supervisor’s discharge is not alone sufficient to warrant
finding an 8(a)(1) violation.

In DRW Corp. d/bla Bros. Three Cabinets,*! a panel majority found
that the employer violated section 8(a)(1) of the Act by discharging a
supervisor who took a leading role in the union’s organizational campaign.
After laying off the supervisor shortly after the beginning of the organi-
zational drive, the employer announced to its employees that the super-
visor was fired for being a union instigator, that the plant would be closed
if the employees chose the union as their bargaining agent, and that the
employees would be discharged if they supported the union.

In finding the violation of Section 8(a)(1) in the discharge of the
supervisor, the majority recognized that it is an employer’s prerogative
to discourage union or concerted activities by supervisors, who are not
per se protected by the Act. Thus, when an employer has discharged or
otherwise disciplined a supervisor out of a legitimate desire to assure the
loyalty of its management personnel and its action was “reasonably
adapted” to the legitimate end, such conduct does not violate section 8(a)
(1). In those circumstances, the mere fact that employees, as an inciden-
tal effect, may fear the same fate is insufficient to transform the conduct
into a violation of the Act. However, they found that it was a different
matter when an employer engages in a widespread pattern of misconduct
against employees and supervisors alike. They reasoned that under those
circumstances, the evidence may warrant a finding that the employer’s
conduct as a whole, including the action taken against the supervisor, was

41248 NLRB 828 (Members Jenkms and Penello, Member Truesdale concurring in part and dissenting in part)
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motivated by a desire to discourage union activities among its employees
in general and may be characterized as a “pattern on conduct” aimed at
coercing employees in the exercise of their section 7 rights. By such acts
the employer has intentionally created an atmosphere of coercion in
which its employees cannot be expected to distinguish between the
employer’s right to prohibit union activity among supervisors and their
own right to engage freely in such activity. Thus, the coercive effect on
employees resulting from the action taken against a supervisor cannot be
viewed as unavoidable and “incidental” to the discharge of the unpro-
tected individual and restoration of the status quo ante, including
reinstatement of the supervisors, is necessary to fully dissipate this
coercive effect.

In the instant case, the majority found that the supervisor’s discharge
was motivated by its desire to discourage union activity among its em-
ployees generally, and was part of a pattern designed to achieve that end.
The panel cited with approval the panel decision in Nevis Industries,
supra, for the proposition that reinstatement of a discharged supervisor
to the status quo ante was necessary to remedy the employer’s unfair
labor practices.

Moreover, the panel majority disputed the dissent’s statement that the
Board had failed to articulate clear guidelines respecting when supervi-
sory participation in protected union or concerted activities, along with
that of rank-and-file employees, was protected. They pointed out that the
Board had never held that supervisory participation in concerted or union
activity was protected as a general proposition, and that reinstatement of
supervisors was ordered only when, and precisely because, the employ-
er’s action was found to have been motivated, not by the supervisor’sown
activity, but by a desire to stifle the employees’ section 7 rights.

Member Truesdale concurring in part and dissenting in part disagreed
with the majority that the employer had violated the Act by discharging
the supervisor. He agreed that, in certain instances, the discharge of a
supervisor may violate section 8 (a) (1) of the Act because it interferes
with and requires vindication of employees’ section 7 rights. Member
Truesdale expressed reservations, however, with respect to the category
of supervisory discharge cases labeled “integral part” or “conduit” line of
cases, where the discharge of a supervisor is “an integral part of a pattern
of conduct aimed at penalizing employees for their union activities” and
therefore unlawful. He noted that in these cases (1) the supervisors were
generally union activists seeking to organize the rank-and-file employees;
and (2) the general principles, as applied by the Board, resulted in cases
where similar factual settings have resulted in decisions which are
difficult to reconcile. After reviewing numerous precedents in this area,
Member Truesdale noted that the “integral part” or “conduit” line of
cases produced decisions which are confusing and inconsistent with no
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clear guidelines articulated as to when supervisory participation in pro-
tected union or concerted activity along with the rank-and-file was or was
not protected. He attributed the confusion to the sui generis status of the
decision in Pioneer Drilling Co., 162 NLRB 918 (1967), enfd. in pertinent
part 391 F.2d 961-963 (10th Cir. 1968), where the Board found that the
discharge of the supervisor was a pretext to disguise the employer’s
efforts to rid itself of union adherents in general. In his view, the Board
erred by making a “quantum leap from a unique factual situation in
[Pioneer, supra] to a general proposition that supervisors who make
common cause with rank-and-file employees and are recipients of the
same treatment meted out to employees share the protections of the Act
extended to employees.” Finally, Member Truesdale faulted the Board
for making motivation the touchstone of supervisory discharge cases as
“it is wrong as a matter of policy and law and can only add chaos to
confusion.” In his view, motivation is irrelevant for this purpose as
supervisors have no protected right to engage in union activity because
they are expressly excluded from the Act. Accordingly, he would have
found no violation in the instant case.

In Sheraton Puerto Rico Corp. d/bla Puerto Rico Sheraton Hotel,42 a
letter signed by the employer’s supervisory personnel and other employ-
ees complaining about a general manager’s operation of one of its hotels
was sent to the employer’s president. The general manager discharged all
supervisory personnel who signed the letter and subsequently sent a
letter to “all employees” informing them that a similar penalty would be
imposed on “all employees” if there were more letter writing. The Board
majority, in agreement with the administrative law judge, found that the
letter was legitimate concerted activity by employees for mutual aid and
protection within the meaning of section 7 of the Act and that the dis-
charge of supervisory/managerial employees was an 8(a)(1) violation
because of the natural tendency of these discharges to discourage em-
ployees from exercising their section 7 rights. With respect to the letter
sent by the employer’s general manager to “all employees,” they found
that thé employer’s action was an independent action reminding the
employees of what happened to the supervisors and threatening the
employees with respect to their section 7 rights. The majority also
concluded that this approach was not dependent on the employer’s state
of mind and that, contrary to their dissenting colleague, it could not be
viewed as conferring on supervisors rights under the Act intended only
for employees.

In his dissent Member Truesdale disagreed with the majority’s finding
of an 8(a)(1) violation by the discharge of conceded supervisors or man-
agerial employees for the reasons more fully set forth in his partial
dissent in Bros. Three Cabinets, 248 NLRB 828. He reasoned that,

« 248 NLRB 867 (Chairman Fanning and Member Jenkins, Member Truesdale dissenting in part)
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although supervisors were excluded from coverage under the 1947
amendments to the Act, in certain instances, none of which he found in
the instant case, a discharge of a supervisor may violate section 8(a)(1) of
the Act. However, in those limited instances, the protection afforded
supervisors stems not from any specific statutory provisions for super-
visors, but rather from the need to protect employees in the exercise of
their section 7 rights. The majority’s premise that supervisors or man-
agerial employees who join rank-and-file employees in otherwise pro-
tected activity are themselves subject to the same treatment as are
employees, Member Truesdale contended, was erroneous. In his view,
employees, not supervisors, are protected against discharge for engaging
in union or concerted activity and it makes no difference that supervisors
engage in such activity alone or in concert with employees inasmuch as
they are not covered under the Act.

5. Discipline of Strikers

In Irvin H. Whitehouse & Sons Co.,** an administrative law judge
found no quid pro quo present upon which to predicate an implied no-
strike clause in a contract having an arbitration provision and, thus,
determined that the employer had unlawfully discharged two employees
while they were engaged in a protected strike to protest safety conditions
on the jobsite. This finding was based on his reasoning that the Joint
Local Trade Board’s remedial authority, when acting as an arbitration
Board, was restricted under the collective-bargaining agreement to fines
and liquidated damages. Therefore, he found that the Trade Board did
not have the power to correct unsafe working conditions which consti-
tutes the necessary consideration for implying a no-strike obligation.

In adopting these findings, the panel majority determined that the
presumption of arbitrability as to safety disputes, as established by the
Supreme Court in Gateway Coal,*4 had been successfully rebutted for the
reason advanced by the administrative law judge. They pointed out that
the occupational safety clause in the parties’ collective-bargaining
agreement neither directly stated nor implied that the parties shall
submit safety disputes to final and binding arbitration and, unlike several
other clauses which provided for specific remedies, that clause was silent
on remedial measures for violations. In the majority’s view, these mat-
ters raised precisely a question contemplated by the Supreme Court in
Lucas Flour,45 in which the Court specifically left open the scope of an
implied no-strike clause where, as here, the parties have a general
commitment to submit disputes to binding arbitration but doubt exists as

43252 NLRB No 140 (Chairman Fanning and Member Jenkins, Member Penello dissenting)
“ Gateway Coal Co v United Mine Workers of America, 414 U S 368 (1974)
4t Local 174, Teamsters, Chauffeurs, Warehousemen & Helpers of America v Lucas Flour Co ,369 U S 95 (1962)
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to whether a particular type of dispute has been made arbitrable. Their
doubt as to the parties’ intentions with respect to the arbitration of safety
grievances focused on the fact that the contract’s remedial provision did
not extend to such grievances and that no safety grievance ever resolved
short of arbitration involved the correction of unsafe working conditions.
Member Jenkins noted that he would not imply a no-strike clause for the
additional reason that the contract did not expressly impose a duty on any
party to submit grievances to the Trade Board and, thus, resort to
arbitration was permissive rather than mandatory as required by Lucas
Flour.

Dissenting Member Penello, finding that the contractual arbitration
clause did give rise to an implied no-strike obligation, would have con-
cluded that the Respondent did not violate the Act when it discharged the
strikers. Based on the Court’s holdings in Gateway Coal and Lucas
Flour, he found that an implied no-strike obligation had been created
because the union did not expressly disavow any intention to create such
aduty not to strike in agreeing to final and binding arbitration of disputes.
Member Penello noted that the contract gave the Trade Board the au-
thority to adjust any dispute that arose, specifically mentioned the pro-
tection of employee safety as one of its purposes, and expressly provided
for final and binding arbitration. In his view, the contractual language
was broad enough on its face to cover such a dispute over working
conditions, particularly in light of the strong presumption of arbitrability
which applies. Member Penello also noted that, despite his colleagues’
“doubt” as to whether safety disputes between the parties were covered
by the arbitration provisions of the contract, the parties apparently
believed that safety disputes were arbitrable under the contract since
they actually submitted the dispute to the Trade Board. Furthermore, in
determining whether the contract gave rise to a no-strike obligation,
Member Penello was reluctant to interfere with the parties judgment or
to deprive them of the flexibility necessary for effective collective bar-
gaining where they have agreed to substantial penalties as remedies for
violations of their agreement. Accordingly, as long as the contract con-
templated some method for enforcing its provisions in a final and binding
manner, he would not inquire into the adequacy of the specific remedies
provided for in the arbitration provisions of the contract in deciding
whether or not to imply a no-strike agreement.

In Caterpillar Tractor Co.,® the panel majority found that the em-
ployer’s unilateral modification of the transfer request system, in-
definitely suspending downgrade transfers for which approximately 280
requests had been made, constituted a serious unfair labor practice, and
that the resulting strike was protected concerted activity under the

48 250 NLRB No 89 (Chairman Fanmng and Member Jenkins, Member Penello dissenting)
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Board’s ruling in Dow Chemical Co.4” For the reasons separately stated
in Dow Chemical, the majority would find the strike protected regardless
of the seriousness of the employer’s unlawful conduct. Having found the
strike activities to be protected under the Act, the majority then con-
cluded that the employer’s conduct in disciplining certain employees who
struck in protest of the unilateral change violated section 8 (a) (3) of the
Act. In his dissent, Member Penello stated that he would have deferred
to the parties’ grievance and arbitration procedures for the reasons
stated in Roy Robinson, d/bla Roy Robinson Chevrolet 8 and his dissent-
ing opinion in General American Transportation Corp.4®

6. Other Forms of Interference

In Cook Paint & Varnish Co.,5° the Board panel concluded that the
employer violated section 8(a)(1) of the Act by threatening employees
with suspension and/or discharge if they refused to respond to questions
relating to a grievance proceeding which was scheduled for arbitration.
In so holding, it distinguished cases 5! where the Board previously had
found that an employer could lawfully seek to compel its employees to
submit to questioning concerning employee misconduct when the em-
ployer’s inquiry was still in the investigatory process pursuant to which it
was determined that the discipline of an employee was justified. Chair-
man Fanning and Member Penello concluded that once the grievance
machinery was activated, and the dispute was to be submitted to arbitra-
tion, an employer’s conduct in questioning its employees moves into the
arena of seeking to vindicate its disciplinary decision and of discovering
the union’s arbitration position, and moves away from the legitimate
concern of maintaining an orderly business operation. In this situation,
they found that the delicate balance of the employees’ right to make
common cause with their fellow employees against the need for an em-
ployer to maintain the orderly conduct of its business must be struck in
favor of the employees and that the Board’s decision in Pacific Southwest
Azirlines,52 did not preclude this finding. The Board there applied Spiel-
berg Mfg. Co.%® in deferring to an arbitrator’s award which provided that
an employer was acting within its rights by disciplining employees who
refused to submit to questioning concerning a matter which was to be the
subject of a grievance arbitration.

While agreeing with the result reached by his colleagues, concurring

47 244 NLRB No 129 (1979)

48 228 NLRB 828 (1977)

48 228 NLRB 808 (1977)

50 246 NLRB No 104 (Chairman Fanning and Member Penello, Member Truesdale concurnng)

51 Service Technology Corp , a Subsudiary of LTV Aerospace Corp , 196 NLRB 845 (1972), Prnmadonna Hotel, d/bla
Primadonna Club, 165 NLRB 111 (1967)

52 242 NLRB 1169 (1979) (Charrman Fanm.ng and Members Penello and Truesdale)
53 112 NLRB 1080 (1955)
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Member Truesdale criticized their establishment of a blanket rule that an
employer may not, under any circumstances, threaten to discipline, or
discipline, an employee for refusing to participate in an interview con-
cerning a work-related incident once the employer has disciplined the
participants in the incident and the grievance machinery has been in-
voked. Instead, he believed that the Board should review these cases on
an individual basis, balancing the interest of the employer in conducting
the interview against the employee’s right to make common cause with
his fellow employees. Applying the balancing test here, Member Trues-
dale would find a violation since the employer was not legitimately con-
cerned with preparing its case or exploring settlement of the grievance,
but rather was seeking to undermine the union’s position at arbitration.
He further found that, under the same test, Pacific Southwest was
distinguishable. He pointed out that in that case, unlike the instant case,
there was an arbitrator’s finding that the employer sought the employee
interviews because it was considering asking the employees to testify as
employer witnesses, and because, depending on what the employees
said, there was a possibility of settlement before arbitration.

In Bechtel Power Corp.,5* a Board panel held that the employer vio-
lated section 8(a)(1) of the Act by advising its general foreman that
company policy required the presence of company counsel whenever a
supervisor gave testimony or evidence to a government agency. In the
instant case, the foreman who had been laid off filed a charge with the
Board alleging that both the employer and union violated his right to be
referred through the union hall on a nondiscriminatory basis—a right
afforded all rank-and-file employees. When the foreman returned to
work, he was told about the company policy. The panel found that to
permit an employer, in these circumstances, to prohibit a supervisor from
providing information to a Board agent, unless in the presence of com-
pany counsel, would have direct and adverse impact on rank-and-file
employee rights. Accordingly, it concluded that the employer violated
section 8(a)(1) by so advising the supervisor. In reaching this conclusion,
the panel found it unnecessary to rely on the administrative law judge’s
citation to General Services,5s for the broad proposition that a supervisor
has a statutorily protected right to file unfair labor practice charges and
to give evidence to support those charges free from employer interfer-
ence or coercion or to adopt such a blanket rationale.

Concurring Member Jenkins stated that he would have adopted the
administrative law judge’s decision in its entirety. In his view, the ad-
ministrative law judge’s reliance on General Services was proper to
support the conclusion that inasmuch as a supervisor has a statutorily
protected right to file an unfair labor practice charge free from employer

54 248 NLRB 1257 (Members Penello and Truesdale, Member Jenkins concurring}
55 229 NLRB 940 (1977) (Chairman Fanming and Members Jenkins and Murphy, Members Penello and Walther

cissenting)
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interference or coercion, it must follow that the supervisor has a similar
right to support those charges by the giving of evidence free from inter-
ference or coercion.

B. Employer Discrimination in Conditions of
Employment

1. Proof of Discriminatory Motivation

In Wright Line, a Div. of Wright Line,5® the Board formally set forth a
test of causation, based on an analysis akin to that used by the Supreme
Court in Mt. Healthy 57 for all cases alleging violations of section 8(a)(3)
or violations of section 8(a)(1) turning on employer motivation. In
adopting what it referred to as the Mt. Healthy test, the Board stated
that it first shall require the General Counsel to make a prima facie
showing sufficient to support the inference that an employee’s protected
conduct was a motivating factor in the employer’s disciplinary action.
Once this is established, the burden will then shift to the employer to
demonstrate that the same action would have taken place even in the
absence of the protected conduct.

After discussing the distinction between pretext and dual motive, the
“in part” test, and the advent of the “dominant motive” test and the law of
the courts, the Board examined the Mt. Healthy case, where an un-
tenured teacher had brought suit against the school board, alleging that it
had wrongfully refused to renew his contract. The district court found
that of the two reasons cited by the school board for its action, one
involved unprotected conduct while the second was clearly protected by
the first and fourteenth amendments. The district court reasoned that
since protected activity had played a substantial part in the school board’s
decision, its refusal to renew the contract was improper and the teacher
was, therefore, entitled to reinstatement and backpay. After the court of
appeals affirmed, per curiam, the Supreme Court reversed, in a unani-
mous opinion, rejecting the lower court’s application of such a limited “in
part” test and ruling that the school board must be given an opportunity
to establish that its decision not to renew would have been the same if the
protected activity had not occurred. Thus, in the Board’s view, the Court
established the two-part test, described above, to be applied in a dual-
motivation context.

The Board concluded that Mt. Healthy represents a rejection of the “in
part” test which stops with the establishment of a prima facie case or a
consideration of an improper motive. It also found that the “dominant
motive” test fared no better because Mt. Healthy shifted the burden of

586 251 NLRB No 150 (Chairman Fanmng and Members Penello and Truesdale, Member Jenkins concurring)
5T Mt Healthy City School Dist Bd of Education v Doyle, 429 U S 274 (1977)
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proof to different parties. Under the “dominant motive” test, the General
Counsel not only has to establish a prima facie showing of unlawful
motive, but he is also required to rebut the employer’s asserted defense
by demonstrating that the discharge would not have taken place in the
absence of the employees’ protected activities. However, under Mt.
Healthy, after the General Council establishes a prima facie case of
employer reliance on protected activity, the burden shifts to the em-
ployer to demonstrate that the decision would have been the same in the
absence of protected activity. In the Board’s view, this distinction is a
crucial one since the decision as to who bears this burden can be deter-
minative.

After considering the legislative history of the Act and the Supreme
Court’s decision in Great Dane,5® the Board concluded that the shifting
burden process in Mt. Healthy was consistent with the process en-
visioned by Congress and the Supreme Court to resolve discrimination
cases. Further, it pointed out that, although not couched in the language
of Mt. Healthy, this is the same process that the Board has sought to use
in analyzing such issues. Thus, the Board’s decisional process tradition-
ally has involved, first, an inquiry as to whether protected activities
played a role in the employer’s action and, if so, a subsequent inquiry as to
whether any legitimate business reason asserted by the employer is
sufficiently proven to be the cause of the discipline to negate the General
Counsel’s showing of prohibited motivation.

Perhaps most important for its purposes is the fact that the Mt.
Healthy procedure accommodates the legitimate competing interests
inherent in dual-motivation cases, while at the same time serving to
effectuate the policies and objectives of section 8(a)(3) of the Act. Under
this test, the aggrieved employee is afforded protection since he or she is
only required initially to show that protected activities played a role in
the employer’s decision, while the employer is provided with a formal
framework within which to establish that the discipline or other action
would have occurred absent the employee’s protected activities. Fur-
ther, the Board found it to be of substantial importance that its explica-
tion of this test of causation will serve to alleviate the confusion which
now exists at various levels of the decisional process by providing liti-
gants and the decisionmaking bodies with a uniform test to be applied in
8(a)(3) cases. Finally, the Board recognized that inherent in the adoption
of the Mt. Healthy test is its recognition of the advantage of clearing the
air by abandoning the “in part” language in expressing its conclusion as to
whether the Act was violated without repudiating the well-established
principles and concepts which have been applied in the past.

In applying the Mt. Healthy test to the facts in the instant case, the
Board found that the General Council had made a prima facie showing

58N L R B v Great Dane Traders, 388 U S 26 (1967)
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that the employee’s union activity was a motivating factor in the employ-
er’s decision to discharge him, and that the employer failed to demon-
strate that it would have taken the same action against the employee in
the absence of his engaging in union activities. For these reasons they
agreed with the administrative law judge’s finding that the employer
violated section 8 (a) (3) of the Act.

Concurring Member Jenkins was willing to apply the shifting burden-
of-proof standard his colleagues adopted in this case. Although finding
that this standard may suffice for most cases, he stated that there may
remain a residue, perhaps small, of cases of mixed motive or cause, where
the purposes are so interlocked that it is not possible to point to one of
them as “the” cause. Where the evidence does not permit the isolation of a
single event or motive as the cause of the discharge, Member Jenkins
concluded that the unlawful motive must be deemed to be part of the
cause of discharge, and the discharge is unlawful. In his view, it is fair
that the party who created this situation, in which isolation of a single
cause is impossible, bear the burden created by the venture into an area
prohibited by the Act. Member Jenkins therefore found that the “in part”
standard as distinguished from the “but for” and “dominant motive” tests
is the only criterion which will effectuate the purposes of the statute.
Noting that the legislative history shows plainly that Congress itself
struck this balance, he read Mr. Healthy as also in effect adopting this
standard. His only reservation now is the way in which the shifting
burden-of-proof standard may be applied to prevent unlawful conduct. If
experience shows it to be inadequate in application, he believed that
modification may be required.

2. Discipline of Union Stewards

In Rogate Industries,° the Board plurality, reversing an administra-
tive law judge’s decision, found that the employer did not violate the Act
when it discharged five union officials following their participation in an
unprotected strike.®! Inasmuch as there was no doubt that the five
discharged officials took part in the strike, the plurality concluded that
they, like other employees, were subject to discharge for this unpro-
tected activity in violation of the no-strike clause. In so holding, Members
Penello and Truesdale pointed out that it is well established that an
employer faced with an unprotected strike in the face of a no-strike clause
need not discharge or otherwise discipline all employees who participate.
Furthermore, they would not consider indicative of unlawful intent the

80 246 NLRB No 143 (Members Penello and Truesdale, Member Murphy concurring, Chairman Fanning and Member
Jenkins dissenting)
81 The employer also terminated three other employees
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employer’s postdischarge statements that these employees were termi-
nated because of their activities as union officials. In their view, those
statements merely pointed out that, despite the contractual no-strike
clause, these union officials had acted in derogation of the contract in
joining the strike. In any event, as noted in their dissents in Gould Corp.,
237 NLRB 881, they would overrule Precision Castings 62 on which the
administrative law judge relied in finding no violation.

While agreeing with her colleagues’ finding, concurring Member Mur-
phy stated that she would have reached this result based on her view that
the decision to discharge these individuals resulted from their strike
activity and not their union status, and that the Board’s holdings in
Precision Castings, supra, and Gould, supra, to the effect that unpro-
tected strikers may not be singled out for discipline because of their
status as union officials, did not apply in the circumstances of this case. In
reaching this conclusion, Member Murphy relied on the administrative
law judge’s finding that “[n]o other strikers who were not discharged
were shown on the record, and to Respondent’s knowledge, to have had a
greater involvement in the strike than [the five union officials].” In these
circumstances, and in viéw of the fact that the employer also discharged

three striking employees who were not union officials, she concluded that

the preponderance of the evidence established that the alleged dis-
criminatees were in roles of strike leadership and were not selected for
discipline solely because of their status as union officials. Finally,
Member Murphy found that while the employer’s postdischarge state-
ments as to the officials’ union status may be evidence of unlawful motiva-
tion, the statements did not establish that the employer was motivated in
discharging them solely by the officials’ union status.

Contrary to the plurality’s view, dissenting Chairman Fanning and
Member Jenkins concluded that the employer’s relation of its disciplinary
action to the union status of the discharged officials was not only the
clearest kind of admission of the impetus for that action, but also itself
violated the Act’s prohibition against interference with, or restraint or
coercion of, employees’ right to assist a labor organization as union
officials. Further, the dissent concluded that the contract did not even
purport to place any extra burden on union officials to refrain from strike
activity let alone give the employer free rein to engage in self-help on a
discriminatory basis. Even assuming a labor organization has the power
to waive such an important individual employee right, Chairman Fanning
and Member Jenkins found no trace of that clear and unambiguous
language which has consistently been required.

In Bethlehem Steet Corp.®3 the employer had suspended a department
committeeman for 10 days because he had participated, as an elected

8 Preaision Castings Co , Dw of Aurora Corp, 233 NLRB 183 (1977).
8 252 NLRB No 138 (Chairman Fanning and Member Jenkins, Member Penello dissenting)
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union official, in the unprotected strike, while it gave all other striking
employees involved a suspension of only 5 days. The panel majority
adopted the administrative law judge’s finding, based on the Precision
Castings precedent, supra, that the employer violated section 8(a)(3) of
the Act by imposing a penalty of more than 5 days’ suspension on the
union official who should have been subject to the same discipline as the
other striking employees. As he still adheres to his analysis of the law as
set forth in his dissent in Gould, supra, and his concurring opinion in
Midwest Precision Castings Co. %4 dissenting Member Penello would
have dismissed the complaint inits entirety. Concluding that an employer
could lawfully hold a union official to a higher standard because of his
responsibilities under the contract, he would continue to find that an
employer can lawfully discipline a union official more harshly than other
employees for participating in an unprotected strike, because the official
has thereby failed to fulfill his contractual responsibility to take affirma-
tive action to bring such a strike to an end.

In Metropolitan Edison Co. %5 the panel majority adopted an adminis-
trative law judge’s finding, based on Precision Castings, supra, that the
employer’s discipline of two union officials, to the extent that it exceeded
the discipline given to rank-and-file employees who refused to cross the
picket line during an unprotected strike, constituted discrimination
based on their holding of union office in violation of section 8(a)(3) of the
Act. The majority argued that, by allowing the employer to discriminate
against union officers who fail to perform their duties according to the
employer’s standards, their dissenting colleague would create an ano-
maly which would have the effect of discouraging employees from being
active in their union. Thus, in the majority’s view, their colleague’s
position was at odds with the intent and meaning of section 8(a)(3) of the
Act.

Dissenting Member Penello would have found that the employer did
not violate the Act by disciplining the union officials more severely than
other employees who participated in the unprotected sympathy strike,
since they had a duty as union officers to enforce the contractual no-strike
provision. As he emphasized in his dissenting opinion, Gould, supra, and
in his concurring opinion in Midwest Precision, supra, Member Penello’s
view is that a union official who acquires a battery of “benefits and
protections” because of his position with the union must also be held
accountable to fulfill certain “duties and responsibilities” inherent in that
position of authority, and that the foremost among those “duties and
responsibilities” is the enforcement of a no-strike clause in a collective-
bargaining agreement.

& 244 NLRB No 63 (1979) (Members Jenkins and Murphy, Chairman Fanning and Members Penello and Truesdale
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While noting that the union officials here made good-faith efforts to
remove the picket line which was the cause of the work stoppage,
Member Penello nevertheless found that these actions were inconsistent
with their refusal to abide by the contract and cross the picket line to go to
work. He concluded that, in light of this inconsistency, the union officials’
conduct effectively demonstrated tacit approval of the employees’ refusal
to cross the picket line and undermined the union’s contractual no-strike
commitment.

InIntl. Wire Products Co., a Div. of Carlisle Corp. % the Board panel,
reversing an administrative law judge’s decision, concluded that the
employer lawfully discharged the union local president for instructing
another employee to slow down production in violation of the contract’s
no-strike agreement. Although noting that the employer had complaints
concerning its attempts to work with the employee when he was a shop
steward, the panel nonetheless found that the record was devoid of even a
hint that, until the work slowdown incident, the employer was giving any
consideration whatsoever to discharging the union official as a response
to his union activities. The panel then concluded that the union official’s
statements to the other employee concerning the slowdown were not
protected as there is a great difference between concern about the work-
load and, as in this case, admonitions against operating more machines, a
direct violation of the collective-bargaining agreement. In the former
circumstance, employees are merely discussing a matter of mutual con-
cern with a fellow employee, that is, how much each employee is required
to do; while, in the latter situation, an employee is being encouraged to
engage in unprotected activity. Member Penello again emphasized that
he adhered to the views expressed in his concurring opinion in Midwest
and his dissenting opinion in Gould, that an employer can lawfully hold a
union steward to a higher standard of conduct than other employees
because of his contractual responsibilities.

3. Loss of Benefits for Strikers

In E. L. Wiegand Div., Emerson Electric Co.,%" the Board majority
adopted an administrative law judge’s conclusion that the employer vio-
lated section 8(a)(1) and (3) of the Act by terminating sick and accident
benefits to employees who were physically unable to work, because other
employees actively employed at the employer’s facility went out on
strike. In support of this conclusion, the majority emphasized the fact
that the employer’s declaration that these benefits would not be paid to
employees who would otherwise receive them came at a time when a

% 248 NLRB 1121 (Members Jenlans, Penello, and Truesdale)
7 246 NLRB No, 162 (Chairman Fanmng and Member Truesdale, Member Jenkins dissenting in part, Member Penello
disgenting)
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strike at its facility was imminent, but before there was any showing of
how widespread the strike would be, and before the employer was aware
that any of the employees who were unable to work ratified or actively
supported the strike. They noted that the benefits were terminated when
the strike began despite the union’s protest that the physically unable
employees were not participants. Accordingly, the majority concluded
that the employer’s announcement of the termination of these benefits
was intended to coerce and restrain the protected union activity with
respect to the strike, by imposing a sanction against certain union em-
ployees if others in the unit engaged in strike activity.

The majority rejected the rationale in and overruled Southwestern
Electric Power Co.,% where the Board held that an employer may rea-
sonably belive that employees on sick leave before a strike support it
solely on the basis that the strike is effective and the employees are union
members, concluding that an employer may not rely on such speculative
grounds to justify the termination of existing disability benefits to em-
ployees who accrued them as a result of past work performed. While
holding that an employer may no longer require its disabled employees to
disavow strike action during their sick leave in order to receive disability
benefits, the majority further stated that any employee, disabled or
sound, who affirmatively demonstrates his support for the strike by
picketing or otherwise showing public support for the strike, has en-
meshed himself in the ongoing strike activity to such an extent as to
terminate his right to continued disability benefits. Accordingly, the
majority determined that for an employer to be justified in terminating
any disability benefits to employees who are unable to work at the start of
a strike, it must show that it has acquired information which indicates
that the employee whose benefits are to be terminated has affirmatively
acted to show public support for the strike.

While he agrees with the majority’s finding of a violation in this case
and their decision that Southwestern Electric Power Co. should be over-
ruled, Member Jenkins, dissenting in part, would not find that the pres-
ence of disabled employees on the picket line is sufficient to establish that
they are strikers voluntarily withholding their services or should be
treated as such, as this choice was never open to them. Further, he
concluded that whatever validity there is in cutting off disability benefits
at the time the disabled employee publicly supports a strike vanishes here
because of the employer’s prior commission of an unfair labor practice
aimed specifically against these employees on disability at the start of the
strike. Although noting that public participation in a strike may express
the employee’s complete solidarity with those who have voluntarily cho-
sen to strike, Member Jenkins was of the view that a more likely explana-
tion is that his strike participation was a protest over the specific unlawful

68 216 NLRB 522 (1976) (Members Kennedy and Penello, then Acting Chairman Fanming dissenting in part)
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withdrawal of benefits then due him and was unrelated to the economic
motives of the other striking employees. He acknowledged that a dis-
abled employee who appeared on the picket line may have been guided by
other considerations, but nonetheless found that further speculation as to
the disabled employee’s actual motivation for any general strike activity
is unwarranted.

Dissenting in a separate opinion, Member Penello would have found
that the position advanced by the Board majority in Southwestern Elec-
tric Power Co., in which he participated, presents a correct analysis of the
issues involved in determining the legality of the termination of disability
benefits during strikes. Accordingly, he would not overrule that decision
and wold dismiss the complaint in this case.

In Freezer Queen Foods,®® an administrative law judge determined
that the employer violated section 8(a)(1) and (3) of the Act by recalling
striking probationary employees as new hires upon termination of the
strike. In adopting this finding, the Board panel concluded that the
administrative law judge had been correct insofar as he found that the
employer’s actions coerced and discriminated against striking proba-
tionary employees by causing them to forfeit their probationary days
earned prior to the strike. It also stated, however, that the administra-
tive law judge did not apply the further test set forth in Great Dane,?°
requiring that the Board consider whether the employer has proffered “a
substantial and legitimate business end” as justification for its actions. In
this regard, the employer had asserted that, because of the parties’
interpretation of the contract as requiring 60 consecutive days’ probation
beginning with the date of hire, it was not possible to achieve its purpose
by tolling the probationary period for the duration of the strike and it had
no other alternative under the contract. The employer noted, in support
of this contention, that the union had never objected to the assignment of
new hire dates in the past. In concluding that the employer’s asserted
justification was insufficient to meet the requirements of Great Dane, the
panel relied on the employer’s failure to offer any evidence that this
practice was consented to by the union to the exclusion of all other
possible extracontractual practices and, additionally, pointed out that
that the employer gave no reason why its assignment of new hire dates
served a purpose which could not have been served equally well by tolling
the probationary period. Accordingly, the panel concluded that the em-
ployer had not established that its policy, as opposed to other less de-
structive policies which would have achieved the same end of allowing
observations of new employees for a substantial uninterrupted period of
time, served any legitimate or substantial business or economic purpose.

% 249 NLRB 330 (Members Jenkins, Penello, and Truesdale)
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In Vesuvius Crucible Co.,”™ the Board panel considered the issue of
whether the employer had unlawfully denied accrued vacation benefits to
striking employees acerued under the collective-bargaining contract for
work done by them prior to the start of an economic strike on November
1, 1976. The administrative law judge had dismissed the complaint,
finding that no vacation benefits accrued in 1976 because the parties’
contract, which expressly limited vacation benefits to its term, expired on
October 31, 1976, before the end of the 1976 calendar year and before the
employees were scheduled to take their earned vacation the following
year. In reversing this conclusion, the majority stated that the adminis-
trative law judge had missed the point since the strikers were seeking
vacation benefits only for work performed during the term of the con-
tract. In the majority’s view, the fact that no contract providing for
vacation benefits exist