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The Act in Operation

THE fiscal year 1951 was marked by the heaviest filing of unfair
labor practice and representation cases in the Board’s 16-year history.
This continued the trend of heavier filings of these two principal types
of cases which occurred in the preceding fiscal year.

Cases of these two types filed during the 1951 fiscal year, ended
June 30, 1951, totaled 15,508. This was an increase of 420 cases, or
2.7 percent, over the 15,088 such cases filed in fiscal 1950, the previous
peak year for such filings.

During fiscal 1951, the five-Member National Labor Relations
Board issued formal decisions in a total of 3,534 cases of all types.
This was the largest number of decisions issued by the Board in its
history.

Of these, 606 were unfair labor practice cases and 2,740 were repre-
sentation cases. This was the largest number of cases decided by the
Board Members in either of these categories in the agency’s history.
About two-thirds were contested cases.

The largest number of cases decided by the Board while it had only
three Members was approximately 2,220, in fiscal 1944.! The five-
Member Board’s 1951 output of decisions exceeded this by more than
58 percent. The 1951 output also represented an increase of 19 per-
cent over the 2;951 cases decided by the Board Members in the pre-
ceding fiscal year.

The agency as a whole processed to conclusion a total of 22,637
cases, while receiving a total of 22,298, It thus reduced its backlog
of pending cases of all types to 6,375 at the end of the fiscal year, a
reduction of slightly more than 5 percent.

Of the cases closed, 5,503 were unfair labor practice cases and
10,291 were representation cases. This was the third largest number
of unfair practice cases closed in the Board’s history and the second
largest number of representation cases. However, combined, this
total of 15,794 cases was the largest number of these two major types
of cases closed by the agency in any one year during its history. The

1 This figure varies from the 1,856 “cases’ which the Board reported in 1944 that 1t had decided that year.

The figure used here was estimated to allow for the fact that during that year the Board counted some pro-
ceedings which involved two or more cases as only one “‘case.”

NotE. Throughout the present report, for the purpose of uniformity and clarity, cases later consohdated
for processing or decision are counted as separate cases if they were originally filed separately by the parties
Thus, for example, the 419 contested unfair labor practice cases decided by the Board required only 295 actual
opmions, -

1
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Types of Cases Handled by NLRB
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The Act in Operation 3

prior high was 14,456 in fiscal 1947, when the agency closed 4,014
unfair practice cases and 10,442 representation cases. The 1951
output exceeded this prior peak by 9 percent. The 1951 closings of
these two principal types of cases also were 10 percent above the
14,376 cases of these types closed in fiscal 1950, the prior peak for such
operations since the amendment of the act in 1947.

By this output of cases, the agency reduced its backlog of unfair
labor practice cases by 242, or approximately 7 percent, and its back-
log of representation cases by 44. It finished the year with 3,001
unfair practice cases and 2,436 representation cases pending.

Union-shop election cases, during fiscal 1951, continued to play a
relatively minor role in the agency’s total operations.? A total of
6,843 cascs of this type was closed during this vear. Of these, 6,810
or 99.5 percent were closed without the necessity of any formal action
by the agency. In most such cases, the parties agreed to holding a
poll, and the agency’s only major operation in connection with the
case was the actual conduct of the poll. Only 31 contested union-shop
cases were carried up to the Board Members for decision. The re-.
quirement of union-shop polls was abolished by amendment to the
act in October 1951.3

In cases of discrimination against employees becauvse of their union
activities or because of their failure to participate in such activities,
back pay totaling $2,219,980 was awarded to 7,549 employees.t Of
this back pay, $2,177,320 was found owing in cases where employers
were charged with having illegally discharged or demoted employees,
usually because of their activities on behalf of unions. In cases where
unions were charged with having caused an employer to discharge or
_demote employees illegally, usually because of the employees’ lack
of union membership, the unions were required to pay a total of
$42,660. The 1951 union liability for back pay represented an in-
crease of 243 percent over the $12,430 union liability in such cases
during fiscal 1950. '

Of all back pay in 1951, a total of $1,911,270, or 86 percent, was
collected upon agreement of the parties, without the necessity of
formal decision by the Board Members. Awards of back pay in cases
where it was ordered by formal decision of the Board Members totaled
$308,710.

7 See Fifteenth Annual Repoirt, p 1.

3 See discussion of amendment, section 8 of this chapter, and sec. F of ch IV.

4 The 1951 awards bring the total of back pay collected for employces who had suffered 1illegal discrimina-
tion since passage of the original act in 1935 to $16,765,310, This amount was paid to a total of 53,708
employees

During its 16-year history, the Board also has ordered reinstatement of 311,320 employees in their jdbs
after finding that they had been 1llegally discharged. This figure includes most of those receiving back pay.



l

4 Sixteenth Annual Report of the National Labor Relations Board

Cases Decided by Board Members
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The Act in Operation 5

1. Case Activities of Five-Member Board

The five-Member Board, which is the decisional arm of the agency,
issued formal decisions and opinions during the 1951 fiscal year in 419
unfair labor practice cases which were brought up to it on contest
over eitber the facts or the application of the law. This was an in-
crease of 51 percent over the 277 such cases decided by the Board
Members in fiscal 1950.

Of the 419 contested cases decided, 315 involved charges against
employers and 104 involved charges against unions. Violations of
one or more sections of the act were found in 265 of the cases against
employers, or 84 percent of the employer cases decided. In the re-
maining 45, the complaint was dismissed in its entirety. Violations
were found in 83 of the cases against unions, or 80 percent of the union
cases decided. In the other 21, the entire complaint was dismissed.

In addition, the Board issued formal decisions adopting the inter-
mediate reports of trial examiners in 79 cases where no exceptions to
the reports were filed by the parties. Of these, 62 cases against
employers—48 finding violations and 14 dismissals—and 17 were cases
against unions—12 finding violations and 5 dismissals. The Board
also issued orders in 108 unfair labor practice cases by consent of the
party charged with violation. Of these, 94 were cases against em-
ployers and 14 were against unions.

In representation cases, the Board directed 1,689 elections to deter-
mine whether or not the employees involved wished to choose a repre-
sentative for collective bargaining. The Board dismissed petitions in
266 cases. The 1,955 contested representation cases decided repre-
sented an increase of 33 over the 1,922 decided in fiscal 1950.

Only 31 contested union-shop election cases came to the Board
Mewmbers for decision. The Board directed holding of polls in 9 cases
and dismissed the petitions in 22 cases.

9. Activities of the General Counsel

The statute gives the General Counsel the sole and independent
responsibility for investigating charges of unfair. labor practices,
issuing complaints in cases where his investigators find evidence of
violation of the act, and prosecuting such cases before the Board
Members.

Also, under an arrangement between the five-Member Board and
the General Counsel,® the field staff under his supervision acts as

8 See amended Board Memorandum Describing the Authority and Assigned Responsibilities of the
Qeneral Counsel of the National Labor Relations Board (effective October 10, 1950), 15 Federal Register
6924 (published October 14, 1950).

The General Counsel also acts on behalf of the Board in seeking injunections against unfair labor practices,

as provided by the statute, and in court htigation to enforce orders of the Board or to protect Board processes.
The activities in these fields are reported in ¢hs VI, VII, VIII, and IX,

974250—52 2
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Total Cases Processed By NLRB
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The Act in Operation 7

agents of the Board in the preliminary investigation of representation
and union-shop deauthorization cases.® In this latter capacity, the
field staff in the regional offices has authority to effect settlements or
adjustments in representation and union-shop deauthorization cases
and to conduct hearings on the issues involved in contested cases.
However, decisions in contested cases of all types are made by the
five-Member Board.

Dismissals by regional directors of charges in untair labor practice
cases may be appealed to the General Counsel in Washington. Re-
gional directors’ dismissals in representation cases may be appealed
to the Board Members.

a. Representation and Union-Shop Cases

The field staff closed 8,350 representation cases and 6,810 union-
shop election cases during the 1951 fiscal year. This was 81 percent
of the representation cases closed by the agency and 99.5 percent of
the union-shop cases.

In representation cases, consent of the parties for holding an election
was obtained in 4,989 cases. Petitions were dismissed by the regional
directors in 671 cases. Recognition was granted by the employer in
192 cases without the necessity of an election. In 2,466 cases, the
petitions were withdrawn by the filing parties.

b. Unfair Labor Practice Cases

In the capacity of prosecutor of unfair labor practice cases, the
General Counsel’s staff closed 4,800 unfair practice cases of all types
during the 1951 fiscal year without the necessity of formal action.
This was 87.3 percent of all unfair practice cases closed by the agency.

In addition, the regional directors, acting under the General
Counsel’s statutory authority, issued formal complaints alleging
violations of the act in 792 cases. Of these, 630 were against em-
ployers and 162 against unions. Complaints against employers thus
constituted 79.5 percent of those issued and those against unions 20.5
percent. This corresponds almost exactly to the ratio of cases filed
during the year, of which 79.1 percent was against employers and
20.9 percent against unions. '

The 792 complaints issued by the General Counsel in fiscal 1951
compares with 708 issued in fiscal 1950, an increase of 11.8 percent.
Thus, formal complaints, which launch the trial of the case before the
Board Members, were issued in approximately 14 percent of the 5,592
cases on which the General Counsel acted during the 1951 fiscal year.

¢ The field staff had similar authority in union-shop election cases until the union-shop election require-
ment of the act was abolished by amendment Public Law 189, approved by the President, October 22, 1951.
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Collective Bargaining Elections

6,432 ELECTIONS

1,674
AGAINST UNION
26.0%

4,758

FOR UNION
74.0%

666,556 ELIGIBLE VOTERS

442,066

FOR
UNION
66.4%

CuArT 4.—Collective bargaining elections held during fiscal 1951,
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Of the 4,800 cases which the field staff closed without formal action,
969 or 20 percent were adjusted by various types of settlements, and
1,296 or 27 percent were dismissed after investigation. In the remain-
ing 53 percent, the charges were withdrawn; in many cases, such
withdrawals actually reflected a settlement of the matter at issue
between the parties through the offices of the field staff. Of the
charges against employers, 960 or 25 percent were dismissed, 796 or
22 percent were adjusted, and 1,982 or 53 percent were withdrawn.
Of charges against unions, 336 or 31.7 percent were dismissed, 169
or 11.9 percent were adjusted, and 550 or 52.4 percent were with-
drawn. :

3. Division of Trial Examiners

Trial examiners for the Board, who usually conduct hearings only
in unfair practice cases, conducted hearings on 670 such cases during
fiscal 1951 and issued intermediate reports and recommended orders
in 624 cases.

This was an increase of more than 41 percent in the number of
cases heard and an increase of nearly 80 percent in the number of
cases on which intermediate reports were issued.

In 79 cases coming to the five-Member Board during the year, the
trial examiners’ reports were not contested by the parties. Nineteen
of these intermediate reports recommended dismissal of the case in
its entirety.

During the year, 76 cases were closed by direct compliance with the
trial examiners’ recommended orders.

4. Results of Representation Elections

The Board conducted a total of 6,525 representation elections of all
types during the 1951 fiscal year.” This was an increase of 14 percent
over the 5,731 elections conducted in fiscal 1950. It probably was
also the largest number of representation elections conducted in any
one year in the Board’s history.8

In the 1951 representation elections, collective bargaining agents
were selected in 4,785 elections. This was 74 percent of the elections
held, compared with selection of bargaining agents in 73 percent of
the 1950 elections and 71 percent in 1949,

7 The term “representation election’’ embraces both certification elections, where a candldaf;e barganing
agent is seeking certification, and decertification elections, where a group of employees is seeking to decertify
a recognized or previously certified bargaining agent. In this report, the term ‘“‘collective bargaining elec-
tion” is generally used to describe certification elections.

8 No accurate figures are available on the number of elections held in the period 193547, under the Wagner
Act, because elections and cross-checks of union authorization cards against payroll were counted together

during this period in order to show accurately the number of employees choosing representation. The
cross-check is no longer used by the Board
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In these elections, bargaining agents were chosen to represent units
totaling 508,004 employees. This was 76 percent of those eligible
to vote.

Of 592,945 employees actually casting valid ballots in Board repre-
sentation elections during the year, 444,462, or approximately 75
percent, cast ballots in favor of representation. Eighty-eight percent
of the 672,667 eligible to vote cast valid ballots.

Unions affiliated with the American Federation of Labor won bar-
gaining rights in 2,650 of the 3,988 elections in which they took part.
This was 66.4 percent of the elections in which they participated.

Affiliates of the Congress of Industrial Organizations won 1,375
out of 2,234 elections. This was 61.5 percent.

Unaffiliated unions won 733 out of 1,181 elections. This was 62
percent. )

A study of Board elections, conducted this fiscal year for the first
time, showed that 60 percent of the collective bargaining elections was
held in units of less than 40 employees.® Eighty percent was held in
units of less than 100 employees.

5. Results of Union-Shop Avuthorization Polls

. During the 4 years and 2 months, from 1947 to 1951, in which a
union-shop authorization poll was required by the act before a valid
union-shop agreement could be made, the Board conducted 46,119
such polls.*®

Negotiation of union-shop agreements was authorized by vote of
the employees in 44,795 of these polls. This was 97 percent of those
conducted.

In the polls conducted, 6,542,564 employees were eligible to vote.
Of these, 5,547,478 or 84.8 percent cast valid ballots. Of those voting,
5,071,988 or 77.5 percent voted in favor of the union shop.

During the 1951 fiscal year, the Board conducted 5,964 polls and
the union shop was authorized in 5,759 or 96.6 percent. Bargaining
agents were thus authorized to negotiate union-shop agreements cover-
ing 1,585,881 employees out of 1,623,375 eligible to vote in the 1951
polls.

Unions affiliated with the American Federation of Labor won 3,062
out of 3,202 polls in which they participated during fiscal 1951, thus
winning the right to negotiate union-shop agreements covering 309,484
employees,

Affiliates of the Congress of Industrial Organizations in 1951 won

9 See table 11, appendix B.
10 See table 14A, appendix B.
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1,976 polls out of 2,018, winning the right to make union-shop agree-
ments covering 1,162,209 employees.

Unaffiliated unions in 1951 won 721 polls out of 744, Wlnmng the
right to make union-shop agreements covering 114,188 employees.

6. Types of Unfair Labor Practices Charged

The most common type of unfair labor practice charged against
either employers or unions continues to be illegal discrimination
against employees because of their union activities or because of their
lack of union membership.

Employers were charged with having engaged in such discrimination,
usually because of employees’ union activities, in 2,899 cases filed
during the 1951 fiscal year. This was 69.6 percent of the 4,164 cases
filed against employers.!!

The second most common charge against employers was refusal to
bargain in good faith with the representative of their employees.
This was alleged in 1,235 cases, which was 29.7 percent of the cases
filed against employers.

Unions were charged with having caused or attempted to cause
employers to discriminate illegally against employees, usually because
of the employees’ lack of union membership, in 669 cases during fiscal
1951. This was 61 percent of the 1,097 cases filed ‘against unions.

The second most common charge against unions was illegal restraint
or coercion of employees in the exercise of®their right to engage in
union activity or to refrain from it. This was alleged in 609 cases, or
55 percent of cases filed against unions. Other major charges against
unions were secondary boycott, made in 143 cases or 13 percent, and
refusal to bargain in good faith, made in 123 cases or 11.2 percent.
Refusal to bargain charges usually are based upon allegations that the
union has insisted upon contract provisions which violate the act, such
as a closed shop or an illegal union shop.

7. Non-Communist Affidavits

At the close of the 1951 fiscal year, 225 national and international
unions were currently qualified to use the processes of the Board, by
having filed certain financial data and non-Communist affidavits
executed by their officers.

Of these unions, 119 were affiliated with the American Federation
of Labor, 34 with the Congress of Industrial Organizations, and 72
were independent. At the time, 24 national unions were out of com-

1t Percentages may add up to more than 100 because violations of more than one section often are charged
In one case, 8ee table 2, appendix B.
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Unfair Labor Practice Cases
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TYPES OF CASES

CA-Employer unfair labor practices.

CB-Union unfair labor practices.

CC-Union unfair labor practices involving secondary boycotts.

CD-Union unfair labor practices involving boycotts and
strikes arising from jurisdictional disputes.

Cuarr 5.—Unfair labor practice cases filed against employers and unions during
fiscal 1951.
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pliance because of incomplete filings. Three of these were AFL
unions, 1 CIO union, and 20 unaffiliated.
" At the same time, a total of 15,678 local unions was in full compli-
ance with the act’s filing requirements. Of these, 9,408 were AFL
-locals, 4,700 were CIO locals, and 1,570 were unaffiliated or affiliated
with other national organizations.
Altogether, a total of 139,483 officers of national, international, and
local unions had current affidavits on file. .
In addition, 9,999 local unions with 92,455 officers had permitted
their compliance to lapse. Of these, 5,988 were AFL affiliates, 2,448
were Cl1O affiliates, and 1,563 were unaffiliated or affiliated with other
national organizations.

8. Amendment to the Act

After the close of the 1951 fiscal year, the act was amended by
Congress to eliminate the requirement of a union-shop authorization
poll of employees before a union shop could be established legally.2
It was the first amendment of the act since 1947.

However, the amendments did not otherwise relax the restrictions
placed on union-shop agreements by the 1947 amendments. Unions
making such agreements still must comply with the non-Communist
affidavit and filing requirements of the act. The 1951 amendments
further retained the provision for polls to determine whether employees
wish to revoke the authority of a bargaining agent to make a union-
shop agreement.

The 1951 amendments also made special provision for preserving
certain certifications and union-shop agreements which were jeopard-
ized by the Supreme Court’s interpretation of the non-Communist
affidavit provisions of the act in the Highland Park case.®

The legislative chronology of the amendments was as follows:
August 6 ¥—=8. 1959 introduced by Senator Taft (Ohio) and Senator Humphrey

(Minn.); referred to Committee on Labor and Public Welfare. 97 Congres-

sional Record 9678.15
August 16—Reported with amendments. Senate Report 646. 97 Congressional

Record 10314.

August 21—Debated, amended and passed by Senate 97 Congressional Record

10673-10675.

August 23—Referred to House Committee on Education and Labor. 97 Con-
gressional Record 10795. )

12 Public Law 189 The amendments, principally revising sections 8 (a) (3) and 9 (e) (1) and adding a
new section 17, are indicated in copy of the text of the act contained i appendix C of this report The
union-shop provisions of the amendment are discussed 1n section F of chapter IV

BN.L R.B v Hghland Park Mfg Co,341U S 322, discussed 1n section 3 of chapter VI of this report
This section of the amendments 15 discussed 1n sec. 2 of ch. TIL,

1 All dates are 1951

15 The Congresstonal Record cited is the daily edition
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October 1—Reported back. House Report 1082. 97 Congressional Record
12705.

October 9 —Made special order of business by House Resolution 453. House
Report 1107 97 Congressional Record 13119, 13122. Debated and paused
by House 97 Congressional Record 13122-13127.

October 10—Signed by Speaker of the House. 97 Congressional Record 13194 -

October 11—Presented to the President. 97 Congressional Record 13201.

October 22—=Signed by the President, became Public Law 189.



Jurisdiction of the Board

The extent to which the Board should assert its jurisdiction has
long been a matter given considerable study by the Board. The
courts have held that the Board’s authority over representation
questions and unfair labor practices “affecting” interstate commerce
(except on airlines and railroads and in agriculture) is as broad as
the Federal power to regulate labor-management relations.! How-
ever, the Board has long taken the position that it will better effectuate
the purposes of the act “not to exercise its jurisdiction to the fullest
extent possible under the authority delegated to it by Congress, but
to limit that exercise to enterprises whose operations have, or at
which labor disputes would have, a pronounced impact upon the flow
of interstate commerce.” 2

For many years, the question of where to draw the line necessarily
turned upon the facts of each case as it came before the Board for
decision. But early in the 1951 fiscal year, after long study of the
pattern emerging from past decisions, the Board issued a series of
unanimous decisions setting forth more precisely the standards to
govern its future exercise of jurisdiction in the 48 States® In doing
so, the Board declared: “The time has come, we believe, when expe-
rience warrants the establishment and announcement of certain stand-
ards which will better clarify and define where the difficult line can
best be drawn.” *

1. Standards for Asserting Jurisdiction

In these decisions, the Board announced 9 general standards for
determining jurisdiction in the 48 States. It declared that it would

LN. L. R. B. v. Fainblatt, 306 U. 8. 606

2 Hollow Tree Lumber Co., 91 NLRB 635 (October, 1950). The Supreme Court has noted: “Even
when the effect of activities on interstate commerce 1s sulficient to enable the Board to take jurisdiction of
a complaint, the Board sometimes properly declines to do so, stating that the policies of the Act woutd not
be effectuated by 1ts assertion of jurisdiction in that case ” N L. R B v. Denver Building and Consiruction
Trades Couned, 341 U S 675 (1951) For discussion of court rulings on the Board’s jurisdiction, see
also section 1 of chapter VIII (courts of appeals) and section 1 of chapter V1I (Supreme Court).

3 Section 2 (6) of the act confers upon the Board plenary jurisdiction over all business enterprises “within
the District of Columbia or any Territory ”’ Therefore, general policies on jurisdiction announced by the
Board for the 48 States do not apply there Roy C Kelley, 95 NLRB No. 7.

4 Hollow Tyee Lumber Co, cited above. Since 1ssuance of these decisions, Board members have not re-
corded dissenting views on the exercise of jurisdiction except In rare cases.

15
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generally take jurisdiction over cases involving enterprises in the
following categories:

1. Instrumentalities and channels of commerce, interstate or
foreign.®

2. Public utility and transit systems.®

3. Establishments operating as an integral part of a multistate
enterprise.’

4. Enterprises producing or handling -goods destined for out-of-
State shipment, or performing services outside the State in which
the firm is located, valued at $25,000 a year.?

5. Enterprises furnishing goods or services of $50,000 a year or
more to concerns in categories 1, 2, or 4.9

6. Enterprises with a direct inflow of goods or materials from
out-of-State valued at $500,000 a year.®

7. Enterprises with an indirect inflow of goods or materials valued
at $1,000,000 a year."

8. Enterprises having such a combination of inflow or outflow of
goods or services, coming within categories 4, 5, 6, or 7, that the
percentages of each of these categories, in which there is activity,
taken together add up to 100.%2

9. Establishments substantially affecting the national defense.?®

2. Application of the Standards

One of the first questions to confront the Board after announcement
of the new standards was whether or not it should permit the revival
of cases in which it had previously declined jurisdiction but which fell
within the area of jurisdiction under the new standards. In a series
of cases, the Board made it clear that it would reconsider certain
representation cases which it had dismissed, but that it would not
apply the standards retroactively to unfair labor practice cases. The
Board distinguished between the two types of cases on the basis of
the fact that a representation case, unlike an unfair labor practice
case, has only a future effect.!* !

Thus in a representation case involving a taxicab company, the
Board recon51dered a decision in which it had declined to assert
jurisdiction before announcement of the standards, and, in accordance

$W.B.8 R, Inc, 9 NLRB 630

b Local Transit Lines, 91 NLRB 623

" The Borden Co, 91 NLRB 628

8 Stamslaus Implement and Hardware Co , 91 NLRB 618
¢ Hollow Tree Lumber Co, 91 NLRB 635

0 Federal Daury, Inc, 91 NLRB 638.

1t Dorn’s House of Miracles, Inc , 91 NLRB 632

12 The Rutledge Paper Products, Inc , 91 NLRB 625

3 Westport Moving & Storage Co , 91 NLRB 902

4 Skyview Transportation Co , 92 NLRBJ1664
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with the standards, asserted jurisdiction.!® But in an unfair labor
practice case involving a similar taxicab operation, the Board an-
nounced that it would not reconsider unfair labor practice cases which
were disposed of before adoption of the present standards.’® In the
latter decision, the Board said:

In the opinion of the Board, sound policy precludes reconsideration of complaint
cases which were disposed of before the adoption of present jurisdictional stand-
ards The original decision in the instant cases was made in accord with practice
in effect at that time concerning the exercise of jurisdiction. The Board will not
disturb that decision or the dismissal of the complaint. This ruling, however, 1s
not to be taken as a holding that the Board would not assert jurisdiction in proper
new complaint or representation proceedings involving the Respondent Yellow
Cab or other employers involved in previously decided complaint cases where
operations meet present jurisdictional criteria.

In another case, a majority of the Board applied this principle to an
unfair labor practice case where the Board had previously declined
jurisdiction over a representation case involving the same employer.”
The Board held that the dismissal of the representation case on juris-
dictional grounds was in effect notice to all parties concerned that any
complaint based upon unfair labor practices that occurred before the
date of the decision in the representation case would be dismissed
similarly. Therefore, the majority concluded, fair play and sound
policy required dismissal of a complaint based upon unfair labor prac-
tices which had occurred before the Board declined jurisdiction in the
representation case. The decision added:

This ruling, however, is not to be taken as meaning that the Board would not
assert jurisdiction in proper new complaint or representation proceedings in-
volving this Repondent or other employers involved in previously decided cases
whose operations meet present jurisdictional criteria. Nor do we here decide
that we would dismiss a complaint solely because the alleged unfair labor practices
occurred at a time when the Board would not have asserted jurisdiction over the
particular employer involved. That question is not before us. What is con-
trolling in the instant case is the fact that the Board issued a decision declining
to assert jurisdiction after the commission of the alleged unfair labor practices.

a. Lack of Complete Annual Data

In view of the fact that certain of the Board’s jurisdictional stand-
ards were expressed in terms of annual dollar volume of sales or pur-
chases, a question soon arose as to the method of applying the stand-
ards in cases where the available figures covered only a portlon of a
year.

In the first such case, the commerce data available covered only a
half year of the employer’s operations. Standing alone, these half-

15 Skyview Transportation Co., cited above.
18 Yellow Cab Co. of Californie, 93 NLRB 766.
7 Serew Machine Products, 94 NLRB No. 234 (Member Houston dissenting).
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year figures were less than the minimum annual amount required for
assertion of jurisdiction. However, in view of the fact that the em-
ployer “expected uninterrupted continuation of its operations, the
Board projected the available figures and inferred that the employer’s
annual operations affecting commerce were large enough to warrant:
the assertion of jurisdiction.’® In another case, the Board made a
similar projection based upon 4 months’ business, and asserted juris-
diction.”® In this decision, the Board said:

Because the minimum jurisdictional amounts were expressed in terms of annual
sales and/or purchases, however, it is not to be understood that the Board in-
tends to refrain from assuming jurisdiction over business concerns for which
financial statements, covering a full year, are not available. Where on the basis
of available financial information and statements, reflecting the volume of a
company’s sales and purchases for any period of time, there is a reasonable ex-
pectation that the company under consideration will in a period of 12 months
attain the minimum jurisdictional requirements, the Board will assume juris-
diction.

Another case involved a company which had not yet engaged in
any actual production. The Board took jurisdiction, relying mainly
upon the employer’s uncontradicted statement that he intended to
manufacture products valued at more than $100,000 and to ship a
substantial portion of them outside the State.?* He had already pur-
chased $140,000 worth of supplies and machinery in preparation for
manufacturing operations.

A related problem arose in an unfair labor practice case where a
strike had severely curtailed the employer’s operations on a construe-
tion project and the company’s actual volume of business did not
measure up to the minimum standards. The Board found that it was
a reasonable conclusion that the minimum standards would have been
met if the strike, which was the very subject of the employer’s unfair
labor practice charges, had not taken place. In view of this, the
Board concluded that a dismissal on jurisdiction grounds would be
self-defeating. The Board asserted jurisdiction.?® To do otherwise,
the Board stated, “would have the effect of depriving the Board of
jurisdiction to correct an alleged unfair labor practice by the very
conduct which is the subject of the complaint.” , The case involved
strike action to compel discrimination against employees and an illegal
refusal to bargain. :

B C & A. Lumber Co, 91 NLRB 909.

¥ General Seat and Back Mfg. Co, 93 NLRB 1511. In this case, the Board declined to base its projec-
tion upon 3 months’ business, despite an assertion by the employer that 1t was representative, when the
fourth month’s figurcs were avaiable and showed an increase in the employer’s business activity. o

2 New London Mills, Inc , 91 NLRB 1003.

N Fairmont Construction Co., 95 NLRB No. 113 (decided Aug. 6, 1951).,
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b. Extent of Operations Considered

In cases where the employer is engaged in more than one operation,
the Board generally considers the totality of the employer’s operations
in determining jurisdiction. This applies even though there is con-
siderable diversity in the types of operation.

One such case involved a company operating a meat packing plant,
a retail motor vehicle sales agency, a farm, a filling station, grocery
store, cafeteria; and bakery, all located at one city and in the same
general area. The case concerned only representation of employees
of the grocery store, cafeteria, and bakery, and the employer con-
tended that jurisdiction should be declined because these were separate
enterprises essentially local in character. The Board rejected this
contention, finding that these enterprises were an integral part of the
employer’s over-all operations which made out-of-State sales of more
than $7,000,000 a year. The Board said ““. . . the totality of these
operations, rather than the operations of any component part, is
relevant in determining jurisdiction.” # The Board noted also that
“although the separate enterprises possess a certain degree of opera-
tlonal autonomy, employment and labor relations are centrally con-
trolled.” Moreover, nearly 50 percent of the employees in the other
enterprises purchased their groceries at the grocery store and an equal
number ate their meals at the cafeteria, the Board noted.

The same principle was applied in another case involving the repre-
sentation of employees in the meat departments of a State-wide
grocery chain.® The Board rejected a contention that it should con-
sider only the commerce data relating to the meat departments and
considered the commerce facts on the total operation of the company.
The totality of the employer’s operations also were considered in a
case involving the representation of employees in the dairy division
of a company which also operated a chain of ice companies and a chain
of grocery stores within the same State.*

This principle-was applied also in a case involving unfair practice
charges of employer domination of a union in one branch plant of a
liquor distributor. The domination occurred only in the one plant.
In this case, the Board took jurisdiction on the basis of the total
business of the company.?

The Board also applies this principle of considering total operations
in the building and construction industry.?

23 Mor\gan Packing Co , 35-RC-394 (not printed).

2 H E. Bult Grocery Co., 39-RC-263 (not printed).

2 The Southland Corp., Oak Farms Dairies Division, 94 NLRB No. 228 See also cases cited therein.
28 Jack Smith Beverages, Inc., 94 NLRB No. 210,

% Pgul W. Speer, Inc., 94 NLRB No 59, expressly overruling on this point  West Virginia Electric Corp.,
90NLRB 526 (decided prior to announcement of new standards). See pp. 36-37.

1



g

20 Sixteenth Annual Report of the National Labor Relations Board
. (1) Associations of Employers - -

'The jurisdictional standards are applied on the basis of total opera-

tions also in cases involving associations or groups of employers joined:

together for the purposes of collective bargaining.

Thus, in a case decided shortly after announcement of the standards
the Board took jurisdiction of two department stores on the basis of
their membership with four other stores in a collective bargaining

association.” In this case, the Board found that 1t had jurisdiction .

over the stores “because of their participation in an association-wide
bargaining group of employers, whose total volume of operations sub-
stantially affect commerce within the meaning of the Act.” - The
combined out-of-State purchases of association members in this case
totaled $750,000, thus exceeding the Board’s minimum standard of
$500,000 on direct inflow. Similarly, the Board took jurisdiction of
a bakery which belonged to a city-wide association of 11 bakeries that
engaged in collective bargaining % Applying the same rule, the Board
asserted jurisdiction in other cases over an automobile dealers 4880~
ciation,® a group of plumbing contractors?® a dairy company,’ 3
grocery stores,* furniture’stores,*® and a group of brewéries.

The rule apphes whether or not all partlclpants in the joint bargain-
ing are parties to the Board proceeding. The Board said in one case:

The clear effect of -this type of bargaining is the establishment of a relatlonshlp

"whose impact on commerce reaches beyond the confines of 'any one employer

involved in the joint bargaining and is coextensive with the totality of the opera-
tions of all the employers so involved. And we have recognized this impact in
measuring the facts as to commerce in such cases by considering the operations
of all the participants in the multiemployer bargammg, whether or not they were
parties to the proceeding. It would therefore be totally unrealistic and contrary
to Board precedent to disregard the commerce facts of the other participating
employers . . . particularly whére; as here, the contracts resulting from such
joint bargaining, and the implementation thereof by the parties hereto, form the
basis of the unfair labor practice allegations. . . . 3 :

However, where the association was formed for purposes other than
collective bargaining and did not engage in bargaining, the Board
applied its jurisdictional tests to the employers on an individual basis.
Thus, in the case of a florists’ association formed only to expedite
deliveries, the Board took jurisdiction over four member companies

2 Federal Stores Division of Speigel, Inc., 91 NLRB 647.

% Rainbow Bread Co., 92 NLRB 181,

% Port Angeles Automobile Dealers Assn., 19-RC-616 (not printed).”
"% Plumbing Contractors Assn. of Baltimore, 93 NLRB 1081,

31 Avondale Dairy Co., et al., 92 NLRB 89.

2 Voughn Bowen, et al., 93 N LRB 1147,

™% Davis Furniture Co., 94 NLRB No. 52,

qu Oertel Brewing Co. and Louisville Brewers Association, 93 NLRB 530,

% Vaughn Bowen, ¢t al.,, 93 NLRB 1147, As precedent, the Board cited Carpenter & Skaer, Inc,,
et al., 90 NLRB 417 and Federal Stores Division of Speigel, Inc., 9 NLRB 647.
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whose business met the standards and declined ]urlsdlctlon over a
fifth member whose business did not.?®

Nor is it necessary for the employer group to be a formally organized
association for the rule to apply. Thus, in one case, the Board
applied its jurisdictional tests to the total operations of a group of 47
dairies which had merely made a mutual contract to negotiate jointly
through an informal 9-man committee and to prorate the costs of
bargaining.¥” Similarly, the Board took jurisdiction of an association
of automobile dealers which had no constitution, bylaws, fixed dues,
or regular meeting place or time, nor any formal procedure for electing
officers although a president and secretary were chosen periodically.®

But where a formal association existed, the Board has declined to
determine jurisdiction, on the basis of association operations, over
employers who merely adopt the terms of the association contract.
Thus, while taking jurisdiction of association members, the Board
rejected jurisdiction over another employer who was not a member
of the association, even though he had agreed in advance to be bound
by whatever contract the association negotiated, wanted to join the
association, and would have preferred bargaining through it.* In
this case, the association would not act as bargaining agent for non-
members.

The Board said:

. the basic requirement for inclusion in a multiemployer unit, and hence '
for basing jurisdiction upon the totality of the operations of all the employers in
the unit, is “participation in joint bargaining as a group.” It is not sufficient
that an employer customarily adopts the terms of the agreement negotiated by
the multiemployer group, or agrees in advance to be bound thereby. As McCann -
[the employer involved] has 'not participated in group bargaining through the
Association, we must base our jurisdictional findings as to McCann on McCann’s
individual operations, rather than on the operations of the Association. . ..
The Board declined to assert jurisdiction over this individual contrac-
tor because his own business failed to meet its minimum standards.
Similarly, the Board declined jurisdiction over a grocery company
which did not meet the tests, although the company adopted associa-
tion contracts.*

In another case where several employers resigned from a bargalnmg
association, the Board ‘applied its standards to the companies indi-
vidually. On this basis, it took jurisdiction over 31 out of 37 employ-
ers involved in the case.** In that case, the Board said:

.+ . The Board has held that the essential element warranting the establish-
ment of multiple-employer units is clear evidence that the employers unequivo-

® Seattle Wholesale Florists Assn., 92 NLRB 1186,

3 Ayondale Dairy Co., cited above,

38 Port Angeles Automobile Dealers Association, cited above.
3 Plumbing Contractors Assn. of Baltimore, cited above.
©.Vaughn Bowen, cited above. ’
41 Pqcific Metals Company, Ltd., et al., 91 NLRB 696.

974250—52——3
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cally intend to be bound in collective bargaining by group rather than individual
action. The correlative standard for excluding an employer from such a unit is
evidence of an intent to pursue an individual course of action with respect to
labor relations. The evidence which suffices to establish either intent varies with
the circumstances involved. Here, group bargamning has been based on an associa-
tion. Under circumstances such as are here present, the Board has held that
an employer by withdrawing from the association evinces an intention to abandon
group action and to pursue an independent course of bargaining. Participation
for a substantial period of time in group bargaining does not preclude an employer
from abandoning such bargaining. . . .

In the plumbers’ case, the objection was raised that this policy per-
mits an individual employer to invoke or defeat the jurisdiction of the
Board merely by joining or withdrawing from a bargaining associa-
tion.*? Recognizing this fact, the Board pointed out that ‘“‘such
action, to be effective, must however be taken at an appropriate
time.” # 'The opinion in this case added:

In any event, we do not believe that the possibility that employers may join
or quit associations for that reason is sufficient ground to deny the benefits of the
Act to labor organizations and employers where, as in the instant case, the em-
ployers involved are willing to participate in, and be bound by, group action.

(2) Secondary Boycotts

Soon after announcement of the standards, the Board was confronted
with the question of how to apply them in cases involving alleged
violations of the act’s ban on secondary boycotts.* These cases by
their nature involved at least two employers—the primary employer
with whom the union has its dispute and the secondary employer
whose employees the union allegedly is seeking to encourage to engage
in a strike or boycott. Because the effect of a secondary boycott
therefore extends beyond the operations of the primary employer, the
Board decided that in its jurisdictional determinations it should con-
sider not only the primary employer’s operations, but also the opera-
tions of any secondary employer to the extent that they are affected
by the boycott activities.*s

The Board stated the rule as follows:

. in determining whether the Board will assert jurisdiction in cases in which
secondary boycotts are alleged, we must consider not only the operations of the
primary employer, but also the operations of any secondary employers, to the
extent that the latter are affected by the conduct involved. Of course, if the
operations of the primary employer alone meet the minimum requirements under
the Board’s current policy, jurisdiction should be asserted without further inquiry.
Where, however, the operations of the primary employer do not satisfy the

43 The Plumbing Contractors Association of Baltimore, Md., Inc. cited above.

3 Here the Board cited Puriy Stores, Ltd.,93 NLRB 199 and Engineering Metal Products Corp ,92 NLRB&23.

4 The ban is contained in section 8 (b) (4) (A). : °

# Jamestown Builders Exchange, 93 NLRB 386, Member Reynolds dissenting. See United Construction
Workers (Kanawha Coal Operators’ Assn.) 94 NLRB No. 236, decided July 3, 1951, where jurisdiction was
taken under Jamestown formula on the basis of secondary employers’ business
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Board’s jurisdiction standards we must, in addition, consider the operations of the
secondary employers, but only insofar as such operations are affected by the
alleged unlawful boycott. If, taken together, the business of the primary employer
and that portion of the secondary employers’ business which is affected by the
alleged boycott meet the minimum standards, jurisdiction ought to be asserted.
. In this case, the Board declined jurisdiction after finding that the

impact on commerce of the business of the primary employer and of
the secondary employers’ two construction projects which were
picketed, all taken together, did not meet the minimum standards.
Member Reynolds, in his dissent, agreed with the majority’s formula-
tion of the general rule but differed on its application to this case. He
took the view that the boycott activities were directed at all employers
who belonged to an association to which both the primary employer
and the secondary employer in the case belonged. Therefore, he
" would have considered the total operations of association members in -
determining jurisdiction. The majority rejected this view, but said
on this point:

It may well be that in some cases the record will demonstrate that a secondary
boycott, in fact, involved more employers than those at whom the union’s conduct
1s immediately directed, and was part of a general plan to bring secondary pressure

upon employers other than those actually involved m the specific conduct
complained of. But this is not such a case

c. Application of the Categories

The nine categories which the Board established to determine
jurisdiction were each applied in numerous cases during the past
fiscal year. Certain categories, however, were subject to considerably
more discussion in formal Board decisions than others. Notable
among the more discussed categories were those of multistate enter-
prises and instrumentalities or channels of commerce. In general, the
standards based upon specific figures, such as those involving inflow or
outflow, required less discussion. '

(1) Instrumentalities or Channels of Commerce

In the category of mstrumentalities and channels of commerce, the
Board took jurisdiction over such businesses as radio stations,*
newspapers,” banks,*® and taxicabs.®

In announcing this jurisdictional category, the Board took juris-
diction over a radio station.® This station was affiliated with a

# WWEZ Radio, Inc, 9t NLRB 1518, Port .Arthur College, 92 NLRB 152 Radw Stetion KVEC,
93 NLRB 618.

4 Press, Inc, 91 NLRB 1360

48 Amalgamated Bank of New York, 92 NLRB 545 .

4% Red Cab, Inc., 92 NLRB 175.

8 WBSR, Inc , 91 NLRB 630,
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national broadcasting network, but the Board thereafter made 1t
clear such affiliation was not necessary to bring a station within the
category. Thus, in one case, the Board took jurisdiction of a station
which belonged to no network but had listeners in other States, leased
national wire news services, and obtained 10 percent of its royalties
from out-of-State advertisers.® In another case, the Board took jur-
isdiction over a station operated by a college on an allegedly nonprofit
basis.’? The Board, however, found that the station actually was
operated ‘“on a commercial basis for profit,” although the profits
went to a nonprofit educational institution. On this point, the Board
said, “That these profits are used to further the cultural objectives of a
nonprofit educational organization with religious affiliations does not
in our opinion alter the business character of the station’s activities.”
In this case, the station was a network afliliate, used the interstate _
services of two communications companies and a national news service
and devoted nearly half its time to network shows.

Newspapers which were members of interstate news services were
found to come within this category.®® The so-called news agencies.
which distribute newspapers and magazines also were found in some
cases to be within the jurisdiction of the Board, but under the cate-
gories relating to inflow and outflow of goods rather than this cate-
gory.5

Taxicab companies serving the terminals of interstate transpor-
tation systems were found to be within the jurisdiction of the Board
as essential links in interstate commerce. Two cases involving such
cab companies arose during the 1951 fiscal year.®® In both cases, the
companies involved made about 6 percent of their trips to and from
interstate bus, railway, and airline terminals. The Board took juris-
- diction in both cases. Similarly, the Board asserted jurisdiction over
an auto livery service hauling passengers to and from an airport.%

In one case, a telephone.company which operated 10 local ex-
changes in one State and 8 in another was held to come within this
category.” .None of the company’s lines crossed State boundaries
but it acted as an agent for a national telephone system in trans-
mitting messages to and from points outside the 2 States where its
exchanges were located. -

8 Central Kentucky Broadcasting Co., Inc, 93 NLRB 1298. See also Greater Erie Broadcasting Co.,
92 NLRB 270.

82 Port Arthur College, 92 NLRB 152, .

83 Press, Inc, 91 NLRB 1360; Record Publishing Co, 6-RC-584 (not printed). See also Tampa Times
Co , 93 NLRB 224; Telegraph Publishing Co , 1-RC-1042 (not printed).

8 Manson News Agency, Inc., 93 NLRB 1112; Rockaway News Supply Co.,Inc, 94 NLRB No. 156.

8 Red Cab, Inc., cited above, Skymew Transportation Co , 92 NLRB 1664.

8 Horace F. Wood Auto Livery Co,, 93 NLRB 997,

8 Central Carolina Telephone Cb , 92 NLRB 1424,
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The Board continued to assert jurisdiction over interstate bus and
truck lines.®

(2) Public Utilities and Transit Systems

In this category, the Board took jurisdiction of gas companies,®®
electric power companies including cooperatively owned companies,®®
and local street railway or bus systems,® where their operations had
an impact upon commerce. The Board also took jurisdiction of a
water company engaged in distributing water to commercial and
residential users in & city.®?

The leading case in this category involved a local bus line whose
traffic of about 1,000 passengers a day included employees of certain
atomic energy plants over which the Board had taken jurisdiction
in prior cases.®® On these facts, the Board found that ‘“‘a stoppage
of the Employer’s operations as a result of a labor dispute would result
in a substantial interruption to, or interference with, the free flow
of commerce.” ®* In taking jurisdiction, the Board’s unanimous
opinion said:

. . . Our experience has shown that public utilities, including public transit
systems of the type here involved, have such an important impact on commeice
as to warrant our taking jurisdiction over all cases involving such enterprises,
where they are engaged in commerce or in operations affecting commerce, subject
only to the rule of de minimis. . . .

In one case involving a local transit line over which the Board had
asserted jurisdiction in two prior cases, the Board rejected the con-
tention that the sole test of a transit company’s impact on commerce
is the effect of a work stoppage on its lines. In this case, the com-
pany urged that the Board renounce jurisdiction because during a
2-week strike which had caused the transit company to cease opera-
tions, there was only a negligible increase in the absences of employees
in various industrial plants of the city. In rejecting this as a showing
that the transit line had no substantial effect on commerce, the
Board said, “An equally important factor in determining whether
the operation of a local transit system has an effect on interstate

# Examples. Deluze Motor Stages, 93 NLRB 1425; Luper Transportaion Co., Inc., 92 NLRB 1178;
Inrect Transit Lines, 92 NLRB 1715,

% Citizens Gas Co., 92 NLRB 1743; Roanoke Gas Co., 9¢ NLRB No. 226,

® Cheroke« County Rural Electric Cooperative Association, 92 NLRB 1181; Plymouth Electric Cooper-
ative Assn, 92 NLRB 1183. In the Cherokee case, the Board said: “We find , . . that a cooperative
utility of the type involved herein should, for these purposes [juridiction], be treated as a public utibty.”

81 Louisvilie Rmlway Co., 94 NLRB No. 12; Neuces Transportation Co., 93 NLRB 1193; Gastonia Transil
Co, 91 NLIRB 804,

82 The W hita Water Co , 93 NLRB 895,

8 Local Transit Lines, 91 NLRB 623.

¢ See also N. L. R. B v. El Paso-Ysleta Bus Lime, 190 F, 2d 261 (C. A. 5), upholding Board’s jurisdiction
and citing N. L. R. B. v, Denver Building and Construction Trades Council, et al , 341 U. 8. 675,

8 Lowusville Ralway Co., cited above,
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commerce is the benefit which accrues to the flow of commerce from
the uninterrupted operation of such a'facility. %

In the case of a sightseeing bus service affiliated with a Nation-wide
association to promote tours, the Board asserted jurisdiction both
“because the employer operates a licensed public transit system,
and because the character of its sales made through the Nation-wide
association constitutes the Employer a multistate enterprise.” ¢
1 (3) Multistate Enterprises

During the 1951 fiscal year, the Board asserted jurisdiction over
companies in many fields of business and industry as ‘“‘integral parts
of multistate enterprises.” These included retail automobile dealers,®
a retaller of farm and dairy equipment,®® a coin-operated vending
machine company,” canning companies,” soft drink bottlers and
distributors,” a radio and television retailer,” a restaurant operated
under a franchised trade name,™ an undertaker,”” motion picture
theaters,” an apartment project operated by an insurance company,”
a poultry products company,” and a sightseeing bus service,” among
others. The Board continued to assert jurisdiction over interstate
chains of retail stores.®

8 Here the Board cited N I, R B. v Baltimore Transit Co, 140 F. 2d 51' (C. A. 4) cert. denied 321 U. S.
795, where the court said, “If Congress may regulate the labor relations of a clothing manufacturer (N. L.
R B v. Fmnblait), the wages of an elevator operator 1n a loft building (Krschbaum Co v. Walling), or the
gram acreage of a farmer (Wickerd v Fuburn), because of the effect these may have on interstate commerce,
1t would be absurd to say that its power does not extend to the labor relations of a street transportation
company, upon whose operation the imndustral hife of a great city extensively engaged 1n interstate com-
merce 1S so largely dependent *”

81 Rose City Tours, Inc, 92 NLRB 1254.

8 Baxter Brothers, 91 NLRB 1480, Damns Motor Co, 93 NLRB 206, enforced C. A 10 No. 4281 issued
November 5, 1951, Conover Motor Co , 93 NLRB 867, enforced C A. 10, No 4286, 1ssued November 5, 1951,

8 Holm Tractor & Equipment Co , 93 NLRB 222,

™ California Cigarette Concessions, Inc , 21-RC-1341 (not printed)

7l Stokeley Foods, Inc , 91 NLRB 1267.

" Squart Distributing Co, 92 NLRB 1667, Seven Up Bottling Co of Miwami, Inc , 92 NLRB 1622 In the
Seven Up case, the Board found that the local bottler “operates as an essential link and element 1n a multi-
state system devoted to the manufacture and distribution of a nationally advertised drink.”

B Muntz Telension, Inc, 92 NLRB 29

" Mil-Bur, d/bja Howard Johnson, 94 NLRB 1161. But see Ben Franklin Stores, 94 NLRB No. 112
where jurisdiction declined over “franchised” variety store.

75 Rwerstde Memorial Chapel, Inc., 92 NLRB 1594

® Gamble Enterprises, Inc, 92 NLRB 1528

7 Metropolitan Life Insurance Co, Parklabrea Resident Community, 93 NLRB 381, The Board found
that the housing project, one of several owned by the msurance company, constituted an mtegral part
of the company’s business because it served as an outlet for the investment of funds which is a necessary
incident of the company’s msurance busmess, In this case, 1t was contended that the Board should declme
junsdiction under N, L R. B v Shawnee Milling Co , d/bja Pauls Valley Milling Co., 184 F. 2d 57 (C. A.
10)  On this point, the Board said. “Whatever the applicability of that decision, the Board, with due
respect for the opinion of the Court of Appeals for the Tenth Circuit, is constrained to adhere to 1ts original
view until the Supreme Court of the United States has had an opportumty to pass on the question.”

8 Tennessee Egg Co , 93 NLRB 846,

® Rose City Tours, Inc, 92 NLRB 1254 The company was also found to be a licensed public transit
system comung within category 2.

 Sears Roebuck & Co, 91 NLRB 1411, S H. Kress & Co., 92 NLRB 15, Safeway Stores, Inc., 92 NLRB
275.
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In announcing that jurisdiction would be asserted over local units
of multistate enterprises, the Board said: '

Having recently reexamined Board policy covering the exercise of jurisdiction,
we continue to believe that when a plant is owned and operated by a company
which is a multistate enterprise, we should exercise our discretion in favor of
taking jurisdiction, even though management is entrusted to local officials and
the particular plant may sell its entire produet within the State where it is located.®

However, in a case arising soon after announcement of the standards,
the Board made it clear that this policy applies also to companies
which are locally owned yet function as an integral part of an inter-
state enterprise.®? One case in which this policy was applied involved
a locally owned restaurant which operated under the trade name of
an interstate concern.®® The interstate company owned and operated
65 restaurants and licensed 252 other restaurants to use its name
under ‘“‘operator’s agreements.” In this case, the individually owned
restaurant was required to build a building to 'the interstate com-
pany’s specifications, promote sale of its products, maintain standards
of quality acceptable to the interstate company, carry certain public
liability and workmen’s compensation insurance in favor of the inter-
state company, and permit the interstate company’s supervisory
personnel entry to the premises at any time to check the conduct of
the business. The interstate company had the right to terminate
the agreement for any default not remedied to its satisfaction, and it
had the right to approve an assignee or to buy the operator’s business
including premises and furnishing if he should wish to sell. In taking
jurisdiction, the Board observed, “Although the business of this
employer is locally owned and its sales necessarily consummated
within the State of Michigan, it is conducted pursuant to an operating
agreement as an integral part of a multistate enterprise devoted to the
manufacture and distribution of ice cream and other foodstuffs.”

But in the case of two locally owned variety stores operating under
an interstate trade name through a “franchise” from an interstate
wholesaler, the Board declined jurisdiction when it found that the
local employer’s operations “are not so related to those of [the whole-
saler] and the degree of control exercised by [the wholesaler] is not so
extensive as to warrant the assertion of jurisdiction over the employer
as an integral part of a multistate enterprise.”% In this case, the
franchise entitled the local stores to a discount on purchases, use of
the trade name, and expert advice or assistance in merchandising and
other details of the stores’ operation. The Board found no evidence
that the interstate company exercised any control over personnel or

$t The Borden Co , 92 NLRB 628 ’

82 Baxter Brothers, 91 NLRB 1480.

8 Mil-Bur, Inc., djbja Howard Johnson, 94 NLRB No 169
8 Lowie V. Buresh and Edith I Buresh dfbla Ben Franklin Stores, 94 NLRB No. 112
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labor policies of the local stores and had no financial interest in the
stores. The Board noted also, that there was no requirement of a
minimum stock inventory; nor did the merchandise sold bear the
trade name. Moreover, the two stores bought only about half their
merchandise from the interstate company; the remainder was pur-
chased from its competitors.

The existence of an exclusive dealership arrangement, however, is
not necessary to establish a retailer as an integral part of a multistate
distribution enterprise.®

(a) Automobile and Implement Retailers

A substantial number of the cases in which the Board has found
multistate enterprises warranting assertion of jurisdiction have
involved retailers of automobiles and farm implements.8

The first such case in this category that came to the Board after
announcement of the new standards involved a franchised dealer who
had the exclusive right to sell a nationally advertised make of new
cars in his community.¥ But in later cases, the Board made it clear
that its assertion of jurisdiction in the automobile retailing field was
not limited to dealers having exclusive dealerships.®® This policy
was in accord with the Board’s practice before adoption of the new
standards.??

In one case, under the new standards, where the dealer did not have
an exclusive dealership for the largest selling make he handled, al-
though he bought his cars directly from the factory, the dealer ob-

88 Davis Motors, Inc , 93 NLRB 206, enforced November §, 1951, by C. A. 10.

8 Barter Brothers, cited above, Holm Tractor Eguipment Co., 93 NLRB 222, Hauser Nash Sales, Inc,
92 NLRB 531; Des Rochers Motor Co , 92 NLRB 709; Walker Motor Co , 92 NLRB 540.

8 Bazter Brothers, cited above. In two prior cases—Knapp Chevrolet, 30-RC-225 (not printed) and
Dunlap Chevrolet Co, 91 NLRB 1115—the questton did not arise because the business of the dealers in-
volved met the standard of $500,000 a year direct inflow.

8 Daris Motors, Inc, 93 NLRB 206, Conover Motor Co , 93 NLRB 867, both enforced by the Court of
Appeals for the Tenth Circuit, November 5, 1951. In upholding the Board’s jurisdiction in Davis Molors,
the court said:

It is said that a cessafion of the respondent’s activities because of & work stoppage would not 1mpede,
burden or obstruct the free flow of interstate commerce, because unlike the dealers with exclusive fran-
chises, the manufacturer’s products would be distributed to the other dealers in the same area without any
interstate repercussions or harmful effects. But we do not think this factual distinction makes any juris-
dictional difference. It is not difficult to foretell that the unfair labor practices of this dealer, if left un-
checked, would spread to all other dealers in this same area with consequent far reaching harmful effects
on 1nterstate commerce as in the cases of the exclusive dealers.

In the Conover case, the court said:

We think it is apparent that the cessation of any one of the respondent’s business due to a strike caused
by its unfair labor practices would decrease the flow of new automobiles, trucks, parts and accessories into
the State of Colorado. A cessation of the respondent’s business would not only affect the movement of
automobiles into the State but would also have a direct effect upon the interstate activities of theirr manu-
facturers, whose production schedule 15 geared to the needs of their dealers A stoppage of respondent’s
business would necessarily affect the manufacturers’ production—a cut back in production would in turn
affect the interstate activities of those furnishing materials required for such production. * * * Todeny
jurisdiction of the Board would allow thousands of retailers of new automobiles to engage in unfair labor
practices with impunity The ‘total incidence’ of such unfair labor practices if left unchecked would not
only substantially interfere with the free flow of commerce, but would conceivably bring to a complete
stand still the interstato transactions of one of the Nation’s greatest industries.

8 Howell Cheorolet, 39 NLRB 1189, Wray Brothers, 80 NLRB 692, Public Motors Co., 39-RC-196 (not

printed).
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jected to the trial examiner’s characterization of this as a “franchise.”.
On this point, the Board said:

We do not consider the characterization of the dealer agreement controlling,
What is controlling 1s the fact that by virture of 1ts dealer agreement, the Re-
spondent is one of a limited number of dealers functioning as an essential, integral
part of a Nation-wide system for the manufacture and distribution of auto-
mobiles.®

In another case, the Board took jurisdiction over a company re-
tailing farm and dairy equipment, on the basis of dealer agreements
with two interstate companies manufacturing tractors and farm im-
plements.”* Under these agreements, the retailing company was
assigned exclusive territories, and the interstate companies were ac-
corded “a substantial degree of control over the operations of the
employer,” the Board found.

(4) Concerns Engaged Directly in Commerce

No qnestions arose about the application of the $25,000-a-year
standard to major companies engaged in shipping goods or performing
services in interstate commerce, but a few pending cases were dis-
missed when it was found that the interstate business of the employers
involved fell short of this minimum

During the fiscal year, the Board exercised jurisdiction under this
standard in cases involving a wide variety of businesses and in-
dustries.®

In announcing this standard, the Board said:

In future cases we will exercise jurisdiction over employers which annually ship
goods valued at $25,000 or more out of a State.®

Applying this rule, a Board panel unanimously took jurisdiction in a
case involving an investigating and auditing service “because the
employer performs out-of-State services valued in excess of $25,000
per year.” %

In two cases, questions arose as to the coverage of employers whose
responsibility for goods or services going across State lines allegedly
ceased within their own State. In one case, an undertaking company
contended that it was not engaged in commerce because its responsi-
bility for its shipments ceased when delivery was made to the local

9 Conover Motor Co., cited above.

91 Holm Tractor & Equipment Co , cited above.

9 Justin A. Davis Furnilure Mfg. Co., 91 NLRB 925, Green Bay Aufo Co, 91 NLRB 720; The Sille &
Duhlmeier Co, 91 NLRB 913.

9 Examples The Sunday School Board of Southern Baptist Convention, 92 NLRB 801; Seattle Wholesale
Florists Asgsn., 92 NLRB 1186, Rainbo Bread Co , 92 NLRB 181; Peerless Quarries, Inc , 92 NLRB 1104;
Round Mountain Gold Dredging Corp., 92 NLRB 859; Pen & Pencil Workers Union (The Parker Pen Co),
91 NLRB 883; Imperial Garden Growers, 91 NLRB 1034,

4 Stanislaus Implement and Hardware Co., Ltd., 91 NLRB 618.

% Sargoy & Stemn, 92 NLRB 1693. The decision cited as an additional ground for asserting jurisdiction

the fact that the company also performed sesvices of more than $50,000 for interstate companies, thus coming
under the rule of the Hollow Tree case.
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railroad station.?®* The Board held it was sufficient that the interstate
shipments were initiated by the employer at the request of out-of-State
clients.” In another case, the Board upheld a trial examiner who
rejected as immaterial evidence intended to show that two coal
companies were not engaged in interstate commerce because they sold
their coal to a brokerage company within the State, which in turn sold
it to various out-of-State customers.”® In this case, the trial examiner
cited the Supreme Court’s statement that “It was not any the less
interstate commerce because the transportation did not begin or end
with the transfer of title of the merchandise transported.”

5) Concerns Serving Interstate Enterprises
")

In announcing the standard for asserting jurisdiction in cases
involving employers who furnish goods or services to interstate
enterprises, the Board said:

The Board has determined that it will exercise jurisdiction over those enterprises
which affect commerce by virtue of the fact that they furnish goods or services
necessary to the operations of other employers engaged in commmerce, without regard
to other factors, where such goods or services are valued at $50,000 per annum or
more, and are sold to: (a) public utilities or transit systems; (b) companies which
function as instrumentalities and channels of interstate and foreign commerce and
their essential links; or (¢) enterprises engaged in producing or handling goods
destined for out-of-State shipment, or performing services outside the State, in the
value of $25,000 per annum or more. This standard reflects, in large measure, the
results reached in the Board’s past decisions disposing of similar jurisdictional
issues.!

In this category, the Board has asserted jurisdiction over the
following types of business and industry, among others, when their
services amounted to $50,000 a year: A detective agency supplying
guard service to steamship lines.? An auditing and investigating
agency serving Nation-wide distributors of motion pictures.® - Con-
tractors repairing, constructing, and maintaining such instrumen-
talities of commerce as public highways and an airport.* Distribution
agencies serving newspapers and magazines.> A tire recapping com-
pany serving interstate trucking firms® A company supplying ce-

9 Riverside Memorial Chapel, 92 NLRB 1594.

o Here the Board cited McLeod v, J, E. Dilworth Co., 322 U, 8. 327,

98 United Mine Workers of America, District $1,et ol (I E. Cleghorry and B. H. Swaney, Inc.), 9
NLRB No. 73

® N.L R.B.v Fainblait,306 U. 8 601 (1939).

1 Hollow Tree Lumber Co, 91 NLRB 635

2 Newton Investigation Bureau, 93 NLRB 1574. Sce also Reed Detective Agency, 91 NLRB 727, where
jurisdiction was declined when agency’s services to interstate firms did not meet $50,000 a year minimum.

8 Sargoy & Stein, 92 NLRB 1693.

4 Depew Panng Co., 92 NLRB 142, R, B. Guerin & Co., 92 NLRB 1698.

8 Manson News Agency, 93 NLRB 1123; Rockaway News Supply Co , 94 NLRB No. 156.

8 McCoy Truck Tire Recap Co , 93 NLRB 667.
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ment to an interstate oil company.” An electrical and refrigeration
repair company performing service under warranties made to cus-
tomers by a Nation-wide refrigerator manufacturer'’® A cafeteria
in an airplane factory.! A processing company selling gum rosin
within its own State to an interstate paint company.® Companies
supplying services to public utilities and a railroad." An office
building operator who rented space to an interstate insurance com-
pany.

In one case, a question arose as to whether this standard applied
to a company supplying services or goods to interstate companies
only sporadically.”® Although the company involved had performed
construction valued at $200,000 for an interstate concern in the most
recent annual period, a trial examiner recommended dismissal of the
case because the company did not ““customarily or regularly’” furnish
such services to interstate concerns. The Board reversed this ruling
and took jurisdiction. In doing so, the Board said that, in view of
the fact a contractor’s business is generally sporadic, “such a test
would tend to confuse application of the rules for asserting juris-
diction.” :

Another case involved a manufacturer who supplied more than
$50,000 worth of concrete blocks and ready mix cement to two out-
of-State contractors for the construction of & municipal sewer system
within the State where the manufacturer was located.” All the
manufacturer’s products were used within the State. Tberefore, it
was urged that the Board was precluded from asserting jurisdiction.
The Board rejected this contention, pointing out that the standard
applies to companies which supply materials, goods, or services to
enterprises which perform services outside interstate company’s home
State as well as those which ship goods outside the State.

In the same case, the Board reaffirmed its earlier ruling that, in
the case of a concern serving more than one interstate enterprise,
the business volumes with the various interstate firms would be
added together to determine whether the $50,000 a year minimum
was met. Thus, in a case where a company supplied $9,700 worth
of goods to one interstate firm, $26,600 to another, and $19,000 to a

T Halliburton Portland Cement Co , 91 NLRB 717.

8 Dineen Sales & Serpice Corp , 91 NLRB 1222

¢ Fairchild Cafeteria, 92 NLRB&09

10 Jacksonmlle Processing Corp , 93 NLRB 943.

11 Seott Comstruction Co, Inc, 91 NLRB 930, Rock Asphali, Inc 91 NLRB 1515, to utilities, Blue
Rock, Inc , 92 NLRB 581, to a raillroad

12 Cormaz, Inc., dfbja South Building and Annez, 99 NLRB No. 173, specifically overrulmg such prior
decisions as Midland Building Co , 78 NLRB 1243, to the extent that the Board’s prior policy of dechning
jurisdiction over office buildings was reversed by the standards laid down in the Hollow Tree decision.

18 Paul W. Speer, Inc., 94 NLRB No. 59.

14 Hart Concrete Products Co , 94 NLRB No. 225
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third, its volume of business coming under this category was figured
as $55,300.16

(6) Direct Inflow of $500,000

In the decision announcing the Board’s yardstick for asserting
jurisdiction upon the basis of direct inflow of goods, materials, or
services from out-of-State, the Board said:

. In the light of more than 3 years’ experience under the amended Act
and the Board’s current budget and case load, we now coneclude that, although it
would effectuate the policies of the statute to assert jurisdiction in cases of this
kind where the direct inflow is substantial, due regard for these factors requires
that we continue to decline jurisdiction where the direct inflow is less than $500,000
in value annually, . , 18

Adoption of the $500,000-a-year minimum resulted in the dismissal
of a few pending cases,’” and the assertion of jurisdiction in a few
others involving employers not previously concerned in Board
proceedings.”®

(7) Indirect Inflow of $1,000,000

’

The Board announced the adoption of the minimum of $1,000,000
year of indirect inflow of goods or services in the following Ianguage:

. In the past, the Board has in some cases refused to assert jurisdiction
over certain retail enterprises where the sole basis for doing so would be inflow.
After full reexamination and consideration, we have concluded that a labor
dispute at an establishment having an indirect inflow of as much as $1,000,000
annually would tend to have such a substantial effect upon interstate commerce
as to warrant our assertion of jurisdiction on that basis alone in order to effectuate
the policies of the Act. Hereafter, in the interest of certainty, regardless of the
nature of the enterprise, where the indirect inflow totals at least $1,000,000
annually, we shall treat that factor alone as a sufficient basis for asserting
jurisdiction.1®

Under this standard, the Board asserted jurisdiction in a number
of cases involving chain stores, large super markets, or associations of
retail stores, whose annual purchases of goods originating from outside
the State totaled more than $1,000,000.2 Applying the same standard,
it declined jurisdiction in other cases.?

18 Waterways Engineering Corp., 93 NLRB 794.

¥ Federal Dairy Co., 91 NLRB 638.

11 Florida Mattress Faciory, 91 NLRB 772; Gireen Bay Auto Parts Co., # NLRB 720 Snohomish County
Building Material Assn , 92 NLRB 39.

18 Star Beef Co., 92 NLRB 1018, Associated Wholesale Grocers, Inc., 92 NLRB 542,

¥ Dorn’s House of Miracles, Inc , 91 NLRB 632.

# Minimar Stores, 91 NLRB 644; Galyan’s Super Market, Inc, 92 NLRB 208; Voughn Bowan, et al.,
03 NLRB 1147,

2t Example: McMahan’s of Sante Ana and Lynwood, 91 NLRB 1154,
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(8) Combination of Inflow, Outflow, or Other Commerce Activity

The Board, in announcing its jurisdictional standards, also declared
that it would take jurisdiction in cases involving enterprises which
had any combination of inflow and outflow of goods or services coming
within categories 4, 5, 6, or 7, that the percentages of each of these
categories, in which there is activity, taken together add up to 100.%?
In the case setting forth this standard, the company had 90 percent of
the $25,000-a-year minimum requirement for direct interstate ship-
ments and 15 percent of the $500,000-a-year minimum on direct
inflow of goods or services—a total of 105. The Board said:

. . . The total of the two percentages is thus in excess of ‘100 percent.” Thus
viewed, interference by a labor dispute with this Employer’s interstate business
would, in our opinion, exert an impact upon commerce as great as would be exerted
in the case of companies having interstate shipments of the value of either of the
minimum yardstick figures alluded to above. We find not only that the Employer
is engaged in commerce within the meaning of the Act, but that this Board should
exercise jurisdiction herein.

This standard, however, did not require any considerable discussion
in later cases where it was applied, except in cases where jurisdiction
was declined because the business involved did not measure up to this,
or any other, standard.®

(9) Establishments Affecting National Defense d

As a final standard for the assertion of jurisdiction, the Board said:

We find it will effectuate the policies of the Aet to assert jurisdiction over
enterprises which substantially affect the national defense.?

However, most of the major establishments engaged in defense
work, or operations affecting the national defense, would come under
jurisdiction of the Board on the basis of other standards.”® Even in
three out of four principal cases in which this standard was held to
. govern, ‘the Board would have asserted jurisdiction over enterprises
concerned under other standards. One case involved an interstate
moving company which also was engaged in making crates for the
Army.® Another case involved a cold storage company serving-na-
tional meat packing concerns and interstate truck lines which also
stored food, under contract, for the Quartermaster Corps of the
Army.# In this case, the Board said, “. . . particularly in view of the

22 Rutledge Paper Products, Inc, 91 NLRB 625. For an application, see Oklehoma State Union of the
Farmers’ Educational and Cooperative Union of America, 92 NLRB 28,

8 Capitol Laundry and Dry Cleaners, 91 NLRB 623, J. Weiss Printers, 92 NLRB 993; Seattle Wholesale
Florist Association, 92 NLRB 1186, Green Bay Auto Parts Co , 91 NLRB 720,

2% Westport Moving and Storage Co., Crate Making Division, 91 NLRB 902,

5 See, for example. Motorola, Inc., 9% NLRB No. 181; American Smelting and Refining Co (Colorado
Plateauw. Uramaum Ore Project), 92 NLRB 1451

8 Westport Moving and Storage Co , cited above,
37 Memphis Cold Storage Warehouse Co , 91 NLRB 1404,
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employer’s contract with the Army Quartermaster Corps, which makes
its operations a part of the national defense effort, we shall assert
jurisdiction.” A third case involved an unincorporated joint venture
organized to assemble and install five hydroelectric generator-turbines
in the powerhouse at an Arizona dam under a contract with the
United States Department of Interior.®

The fourth case involved a laundry and dry cleaning establishment
operating on an atomic energy reservation. In asserting jurisdiction
over this concern, the Board said in a unanimous decision:

QOur decision that it would best effectuate the purposes of the Act to exercise
jurisdiction here is based solely on the Respondent Employer’s relationship to
the national defense effort, arising from his license to do business on a United
States reservation devoted to atomic energy. The Board does not rely on the
Trial Examiner’s finding of fact that the Respondent Employer’s business is an
essential element in the life of a community which has been established as part
of the national defense program. In the Board’s opinion, any employer doing
business on such an atomic energy reservation, whether or not his business is
absolutely essential to the inhabitants of the community, is nonetheless so
identified with the Government’s national defense program as to warrant the

full exercise of the Board’s power to assert the jurisdiction conferred on it by the
Act, 2

d. Application to Certain Industries

In cases involving certain industries or types of business, the Board
was urged to make exceptions in the application of its jurisdictional
standards. The building and construction industry and the hotel
industry were the principal industries in which the Board was urged
to make exceptions. The Board made an exception of the hotel
industry in accordance with the congressional endorsement of its
historic policy of not taking jurisdiction over hotels, but it declined
to make an exception of the building and construction industry in
view of the legislative history of the amended act and the industry’s
impact upon the Nation’s commerce. In other cases, it was urged
that the Board should not take jurisdiction of cooperatively owned
companies or commercial enterprises operated by nonprofit institutions
such as colleges and churches. The Board declined to make these
exceptions. The cases involving these questions are discussed in
the following subsections.

(1) The Building and Construction Industry

Between 1947 and the adoption of the new standards in 1950, the
Board asserted jurisdiction in a number of cases in the building
industry, where jurisdiction probably would not be taken under the

28 Donovan, James, Wismer & Becker, 93 NLRB 1562.
2 Haruey Stoller d/bje Richland Laundry & Dry Cleaners, 93 NLRB 680.
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standards.® This was particularly true in secondary boycott cases,
where a Board majority said in an early case that it felt called upon
to exercise the Board’s full power in taking jurisdiction.®® Thus, the
Board took jurisdiction in one secondary boycott case involving, as
primary employer, an electrical subcontractor with a $325 contract
on a $15,200 home*. The subcontractor received about $5,000 worth
of goods indirectly from out-of-State and he did $8,400 worth of
business across State lines. Although the Board in applying the new
standards to secondary boycott cases also considers the business of
the secondary employer to the extent affected, none of the amounts
cited in the decision would be sufficient to meet the present standards.®
However, in a case not involving a secondary boycott, the Board
declined jurisdiction over a small plastering contractor whose gross
income was only $33,000 a year, all derived from jobs within his
home State.?*

But soon after adoption of the new standards, the Board made
it clear in a series of decisions that it will apply them to the building
and construction industry just as to other industries.®® This policy
was followed in representation cases ¥ as well as secondary boycott
cases.™

Asserting jurisdiction in a representation case involving the plumb-
ers employed by a group of plumbing contractors, the Board said: "

Although the Board has asserted jurisdiction over the building and construction
industry in both unfair labor practice and representation cases, the representation
cases have involved either multicraft units of construction employees on large
projects of substantial duration 3 or shop employees.® The Board is here for the
first time confronted with the question of whether it should direct an election in a
proposed single craft unit of employees employed in the actual construction
operations.

As the Board has pointed out in earlier cases involving the building and construc-
tion industry, the legislative history of the amended Act clearly establishes the
intent of Congress in 1947 that the Board should assert jurisdiction in that industry
for the purpose of preventing certain unfair labor practices by labor organizations.
Consistent with that intent, the Board has asserted jurisdiction in unfair labor

#Ira A Watson Co, 80 NLRB 533 (1948) (Chairman Herzog concuriing specially; Member Houston
dissenting)., Samuel Langer, 82 NLRB 1028 (1949) (Members Houston and Murdock dissenting. Chair-
man Herzog joined the majority in asserting jurisdiction because of Langer’s actual interstate operations
However, Langer’s $8,400-a-year out-of-State operations would fall short of the $25,000 a year required
under present standards).

3 Ire A, Watson Co , cited above.

32 Semuel Langer, cited above.

3 See discussion of application of standards to secondary boycott cases above.

3 Walter J. Mentzer, 82 NLRB 382 (1949) (Member Reynolds dissenting).

38 Jamestown Bwilders Exchange, Inc ,93 NLRB 386, The Plumbing Contractors Association of Baltimore,
Md , 93 NLRB 1081; Paul W Speer, Inc., 94 NLRB No. 59

38 The Plumbing Contractors Association of Baltimore, cited above

3 Jamestown Builders Exchange, cited above For discussion of application of standards m secondary
boycott cases, see subsection b, section 2 of this chapter.

38 Here the Board cited, as an example, Ozark Dam Constructors, 77 NLRB 1136 (1948)

3¢ Here the Board cited, as an example, White Construction and Engimeering Co., Inc., 92 NLRB 63,
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practice cases arising under Section 8 (b) (4) [the secondary boycott ban] of the

Act, when such assertion was appropriate on the basis of the commerce facts estab-

lished therein. In addition, however, to proscribing certain conduet by labor or-

ganizations, Section 8 (b) (4) excepts from such proscription, or grants certain

benefits to, a labor organization which has been certified pursuant to Section 9 (c).

Section 8 (b) (2), when read in conjunction with Section 8 (a) (3), grants to alabor

organization which has been certified pursuant to Section 9 (e) (1) the right to~
enter into and enforce a union-security contract.

If, as we think it must, the Board is to continue in appropriate cases to process
complaints and issue cease and desist orders against labor organizations in the
building industry, it would be most inequitable for the Board, at the same time,
to deny to labor organizations the benefits which accrue from certification when
in appropriate cases, our jurisdiction is invoked. We do not believe that Congress
intended that in this industry the Board would wield the sword given it by the
Act, but that labor organizations desiring it should be denied the shield of the
Act. We believe, rather, that in providing that certain benefits would flow
from certification, Congress intended that the shield should go with the sword,
and that the Board should to this end assert jurisdiction in representation and
union-security authorization cases to the same extent and on the same basis as in
unfair labor practice cases. Unless and until Congress, for reasons of policy,
provides otherwise by appropriate legislation, we must proceed on that basis. We
could not take any other course without flouting the will of Congress as now ex-
pressed in the 1947 statute.®

On the matter of the Board’s jurisdiction, the Supreme Court said
in a building industry case:

The activities complained of must affect interstate commerce to bring them
within the jurisdiction of the Board. The Board here found that their effect
was sufficient to sustain its jurisdiction and the Court of Appeals was satisfied.
We see no justification for reversing that conclusion. . . .

The Board also adopted the finding that the activities complained of had a
close, intimate and substantial relation to trade, traffic and commerce among
the states and that they tended to lead, and had led, to labor disputes burdening
and obstructing commerce and the free flow of commerce. The fact that the
instant building, after its completion, might be used only for local purposes does
not alter the fact that is construction, as distinguished from its later use, affected
interstate commerce.4

In one building industry case, the Board was urged to decline
jurisdiction over a building contractor engaged in construction work
valued at $200,000 for an interstate concern selling more than $500,000
worth of goods outside the State, on the ground that the alleged unfair
labor practices had occurred in connection with a purely local con-
struction job of the contractor, which by itself had no effect on inter-
state commerce. In asserting jurisdiction in this case, the Board in
unanimous decision said, “We find no merit to this contention, as we
believe that in the construction industry, as in others, the Board

¥ The Plumbing Contractors Association of Baltimore, cited above.
4 N. L. R. B v, Denver Butlding and Construction Trades Council, et al, (Qould & Preisner), 341 U 8.
675, decided June 4, 1951. In this case, in which the Board asserted jurisdiction before adoption of the new

standards, the primary employer purchased annually about $55,000 worth of materials outside the State
and shipped about $5,000 a year outside the State.
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should determine jurisdiction based on the over-all operations of the
employer.” £
" In another case, the Board asserted jurisdiction over a manufacturer
of concrete blocks and ready-mixed cement who supplied materials
valued at more than $50,000 during a year to two out-of-State con-
tractors who were engaged in constructing a municipal sewer system
within the manufacturer’s home sts%te.43

(2) Nonprofit and Cooperatively Owned Enterprises

The Board has long followed the policy of asserting jurisdiction
over commercial enterprises operated by nonprofit organizations,
whether the organizations are religious, fraternal, or educational.
The 1947 amendments to the act changed this policy only to exclude
from the definition of the term “employer,” as used in the act, “any
corporation or association operating a h\ospital, if no part of the net
earnings inures to the benefit of any priﬁte shareholder or indi-
vidual.” % '

After adoption of the new jurisdictional standards, the question of
the Board’s assertion of jurisdiction over nonprofit organizations
arose again. In a case involving the publishing operations of a church
organization which made sales of $250,000 a year in interstate com-
merce, 8 majority of the Board said:

. . . The interstate sale and shipment of the Employer’s publications is clearly
commerce. As this Board and the courts have held, it is immaterial that the
Employer may be a nonprofit organization, or that its activities may be motivated
by considerations other than those applicable to enterprises which are, in the gen-
erally accepted sense, commercial.#

Similarly, the Board took jurisdiction of a radio station operated
by a college,” but declined jurisdiction in a case involving employees
of a university’s libraries.* -

The matter of taking jurisdiction over nonprofit fraternal organiza-
tions was also raised in a case involving a farmers’ organization which

2 Paul W Speer, Inc., cited above. This decision specifically overruled West Virginia Electric Corpora-
tion, 90 NLRB 526 (to which Chairman Herzog and Member Reynolds had separately dissented) on
this point. .

8 Hart Concrete Products Co , 94 NLRB No. 225. See also Tampa Sand and Material Co.,91 NLRB 868.

4 Christian Board of Publications, 13 NLRB 534 (1939) enforced 113 F, 24 678 (C A 8); American
Medical Association, 30 NLRB 385 (1942); Polish National Alliance, 42 NLRB 1375 (1942), jurisdiction
affirmed by Supreme Court, 322 U, S 643 (1944)

45 Section 2 (2).

4 Sunday School Board of the Southern Baptist Convention, 92 NLRB 801, Chairman Herzog and Mem-
ber Reynolds dissented, on the ground that this was not such a commercial activity as the Board should
assert jurisdiction over,

41 Port Arthur College, 92 NLRB 152.

48 Trustees of Columbia University, 97 NLRB No. 72 (decided December 11,1951), In this case, the Board
stated that it would not “assert its jurisdiction over a nonprofit, educational institution where the activ-
ities involved are noncommercial in nature and intimately connected with the charitable purposes and
educational activities of the institution ” See also Philadelphia Orchestra Association, 97 NLRB No. 80.

974250—52 4
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was engaged in writing insurance on members’ farm property and crops
within one State.®? The organization had $93,000,000 insurance in
force and did extensive business with interstate and foreign reinsur-
ance companies. In addition, the organization made purchases of
$250,000 a year and sales of $15,000 a year outside the State through
associated organizations. In this case, the Board said:

Contrary to the Employer’s contention, this Board has never declined to assert
jurisdiction over an employer because it is a fraternal organization or a cooperative
operated for the benefit of its members. Except for hospitals, the present Act
grants no exemption to nonprofit organizations. We have therefore applied the
same jurisdictional criteria to fraternal and cooperative organizations as to private
businesses operated for profit. We find that the Employer’s business operations,
whether considered separately or together with those of its satellite organizations,
bring it within the coverage of the Act.

The Board likewise has asserted jurisdiction over cooperatively
owned public utility companies,®® and a cooperatively owned auction
market.5!

(3) The Hotel Industry

The Board, throughout its history since 1935, has declined to assert
jurisdiction over the hotel industry. The only exception is in the
District of Columbia and the Territories, where the statute in effect
gives the Board the plenary powers of a local board.®® There the
Board has consistently taken jurisdiction of hotels.®

After amendment of the act in 1947, the question arose as to whether
the Board should continue to decline jurisdiction over hotels in the
48 States under the amended act. Citing the precedent then 14 years
old, a majority of the Board reaffirmed this policy of declining juris-
diction over hotels as a matter of policy, although finding that hotel
“operations are not wholly unrelated to commerce.”” 3

After announcement of the new jurisdictional standards, this ques-
tion arose again. Reconsidering the question in the light of the new
standards, a majority of the Board again reaffirmed the policy of
declining jurisdiction over hotels in the 48 States.®® In this case,

4 Oklahoma State Union of the Farmers' Educational and Cooperative Union of America, 922 NLRB 248.

8 Cherokee County Rural Electric Cooperative Association, 92 NLRB 1181, Plymouth Electric Cooper-
atwe Association, 92 NLRB 1183, Wheatland Electric Cooperative, Inc , 94 NLRB No. 21.

8 Flemington Auction Market Cooperatwe Association, I'nc , 4~-RC-820 (not printed)

82 Roy C Kelley, 95 NLRB No 7.

8 Wallard, Inc, 2 NLRB 1094 (1937), The Raleigh Rotel Co, 7 NLRB 353 (1938); Westchester Apart-
ments, Inc, 17 NLRB 433 (1939); Rutland Court Owners, Inc, 4 NLRB 587 (1942), Parkside Hotel, 74
NLRB 809 (1947)

3 The White Sulphur Springs Co, 85 NLRB 1487 (1949) (Members Reynolds and Murdock dis-
senting )

55 Iotel Association of St. Louts, 92 NLRB 1388. (Members Reynolds and Murdock dissenting )
In their dissent, Members Reynolds and Murdock urged particularly that jurisdiction should be asserted
on the basis of the Board’s policy of asserting jurisdiction over enterprises which ‘‘substantially affect the
national defense,” in view of the hotels’ role of supplying lodging for mihtary and civilian personnel travel-
g on business essential to the national defense effort.
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both the employers and the predominant labor organizations repre-
senting hotel employees urged that the Board adhere to its past policy
of declining jurisdiction.

Conceding that by literal application of the standards the Board
would take jurisdiction in this case, the majority declared that “there
are other and weightier considerations present in this case.” Among
these, the majority cited the positive congressional endorsement of
the Board’s historic policy of declining jurisdiction over hotels, both
on the floor of the Senate and in a congressional survey of Board juris-
diction.®® The majority opinion added:

. . . Surely this Board did not intend by announcing these standards, and
should not now, completely divest itself of power to decline to take jurisdiction
upon the basis of other factors, mn that rare situation where we are convinced

that the Board would otherwise have to sacrifice the evident purposes of Congress
in the interest of mere blueprint consistenecy. . . .

* * * * * * %

. . . We do not believe that a settled policy, endorsed by all those members of
Congress who have recorded an opimon on the subject, should be lightly overturned
by the action of this admuinistrative Board. And certainly no persuasive reasons
have been presented to warrant overturning it in this case. . . .

Pending a showing, therefore, of any new congressional desire that this Board
reverse a long-established policy upon which State Boards, the industry, and its
predominant labor organizations have come to rely, we shall continue to adhere to
that policy. . . .

8 The majority cited Senator Taft’s statement of August 30, 1949, on the floor of the Senate that “In my
opimon the Act was never intended to cover the hotel industry . . .”’ and the Report of the Committee on
Expenditures (1948), House Report No, 2050, 80th Congress, 2d Session.



The Filing Requirements

.I;{E act requires that a labor organization file certain documents
and statements, including a non-Communist affidavit from each of
its officers, and furnish its members with annual financial reports in
order to use the processes of the Board in any type of case.!

. Absent such compliance, the act forbids action upon different
types of cases at different stages. In an unfair labor practice case,
it forbids the issuance of a complaint based upon a charge filed by a
union which has not complied.? In a representation case, it forbids
investigation of a question of representation ‘raised by a labor
organization” which has not complied®? In a union-shop case—
. before the 1951 amendment—it forbade that any petition for a union-
shop authorization poll from a noncomplying union should be “enter-
tained.”. The 1951 amendment abolished the requirement of the
union-shop authorization poll, but a labor organization still must
comply with the filing requirements in order to make a valid union-
shop agreement.

1. Filing of Charges After Compliance

Except for the impact of the Supreme Court’s Highland Park
decision, which is discussed in the next section, only one major
question involving the filing requirements arose during the 1951
fiscal year. This was the question of whether the act relieved an
employer of the duty to bargain with a union which is the choice of a
majority of employees, but which has not yet met the filing require-

1 8ec. 9 (), (g), and (h).

2 However, this does not prevent a noncomplymg labor organization from being a defendant to an unfair
labor practice charge or from being decertified as a bargaming representative. Chicago Newspaper Pub-
lishers Association (Chicago Typographical Union No 16, et al ), 86 NLRB 1041 (1949), unfair labor practice;
Harris Foundry & Machme Co , 76 NLRB 118 (1948}, decertification. Sce also Hercules Powder Co., 89
NLRB 52 and Sterling Tool & Mfg Co ,8) NLRB 142 (1950).

3 This applies equally to representation petitions filed by an employer, because the act permits the filing
of such a petition only after a labor organization or individuals acting on behalf of employees has made a
claim to represent the employees See Herman Loewenstein, Inc., 75 NLRB 377 (1947).

4 Public Law No. 189, approved by the President October 22, 1951. See appendix C, Text of Amended
Act. The amended act still provides for deauthorization polls to determine whether employees wish to
reseind their bargaming agents’ authority to make a union-shop agreement.

40
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ments at the time of its request to bargain. Originally, the Board
held that, in such a case, the union could not bring a charge of refusal
to bargain against the employer after the union had filed.®

However, section 8 (a) (5) of the act states:

It shall be an unfair labor practice for an employer to refuse to bargain col-

lectively with the representatives of his employees, subject to the provisions of
section 9 (a).

Section 9 (a) provides:

Representatives designated or selected for the purposes of collective bargaining
by the majority of the employees in a unit appropriate for such purposes, shall
be the exclusive representatives of all the employees in such unit for the purposes
of collective bargaining in respect to rates of pay, wages, hours of employment,
or other conditions of employment . . . [subject only to certain provisos regulat-
ing the right of individual employees to present grievances].

In regard to unfair labor practices, section 9 (f), (g), and (h) provide
that ““. . . no complaint shall be issued pursuant to a charge made by
a labor organization . . .” unless that organization has filed its annual
reports and other data required and ¢“. . . unless there is on file with
the Board an {non-Communist] affidavit executed contemporaneously
or within the preceding twelve-month period by each officer of such
labor organization and the officers of any national or international
labor organization of which it is an affiliate or constituent unit . . .”’

Upon reexamination of this statutory scheme and the intent of
Congress in establishing the filing requirements, a majority of the
Board reversed the earlier ruling.® The majority held that a non-
complying majority union whose request for bargaining was refused
by an employer might later make its filings and bring a charge of
refusal to bargain against the employer, on the basis of his refusal to
negotiate at the time when the union had not yet filed. However,
one point not ruled upon in this case was whether the Board would
find a refusal to bargain if the employer had contemporaneously as-
serted the union’s noncompliance status as grounds for his refusal to
bargain. Chairman Herzog proposed that it should not be held a
violation in such cases, if the employer notified the union at the time
of the request to bargain that its demonstrated noncompliance was
the reason for the employer’s refusal to negotiate. The two other
members of the majority—Board Members Houston and Styles—
declined to pass upon this point, saying that it was not presented to
the Board by this case. The employer in this case had not asserted
noncompliance as the basis of his refusal to bargain until the case

s Andrews Co., 87 NLRB 379 (1949).
8 New Jersey Carpet Mills, 92 NLRB 604 (Members Reynolds and Murdock dissenting). This case is
discussed briefly in the Fifteenth Annual Report, page 117, footnote 56a,
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came before the Board. The majority opinion in this case made the
following observations on the nature of the act’s filing requirements:

. . . Section 9 (f), (g), and (h) do not wipe out the obligations of employers;
they merely impose certain specific limitations upon unions’ use of this Board’s
processes. These sections carefully provide that, unless the moving labor organi-
zation is in compliance: (1) The Board may not conduct investigations for the
determination of exclusive bargaining representatives; (2) the Board may not
certify a bargaining agent; (3) the Board may not entertain petitions for union-
security authorization elections; and (4) the Board, through the General Counsel,
may not issue a complaint based on charges of unfair labor practice, although
there is no inhibition upon filing of the charges themselves. Thus the services
of a Government agency may not be effectively invoked by a union which has not
satisfied the statutory conditions precedent. But the statute nowhere suggests
that, once a union 7s in compliance, it may not call upon the Board to right a
wrong previously visited upon employees.

These provisions of the statute, and especially Section 9 (h), draw such careful
procedural distinctions that we are entitled to assume, even more than in the
ordinary situation, that Congress chose each word with care. We therefore do
not feel at liberty to import more into the language than Congress put there.
When the lines are so clear, there is no occasion to read between them.

The compliance provisions disclose a congressional policy of seeking to eradicate
Communist leadership from labor organizations. The method adopted was a
procedural one: to encourage compliance with the filing requirements of the Act
by creating a system of benefits and detriments.

» * * * * * *

Turning for the moment to policy considerations, we are convinced that the
decision we reach will, in the long run, encourage compliance with the provisions
of Section 9 far more than would adherence to the Andrews decision or to the posi-
tion taken in the dissenting opinion. The purpose of Congress clearly was to
encourage compliance, by offering benefits to those unions which are in a position
to comply, after their members have been made aware of the disadvantages of
having officers who could not or would not do so. The purpose of Congress was
not to make the Board’s processes unavailable to employees, but to put a certain
reasonable price upon their availability. The labor organization that brought
the charges in this case could not have secured the issuance of a complaint at the
time when the employer first refused to bargain. What better method could
there be to encourage prompt compliance than to say, as we do now, that when—
but only when—the labor organization has complied, it may invoke the Board’s
processes to remedy a prior refusal to bargain not motivated by its earlier non-
-complying status? i

2. Effect of Supreme Court Ruling in Highland Park

In the Highland Park case, the Supreme Court held that the term
““national or international labor organization’’ as used in section 9 (h)
encompasses parent labor federations such as the American Federation
of Labor and the Congress of Industrial Organizations.” Therefore,

"N L R B.v Hghland Park Mfy. Co.,341U 8 322, decided May 14, 1951.
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the Court ruled, these federations must make the filings required of
labor organizations before any of their affiliated unions could attain
compliance entitling them to bring cases before the Board. This
decision reversed the Board’s interpretation that the term meant
only organizations engaged directly in organizing employees or repre-
senting them in collective bargaining, and thus applied to the federa-
tions only when they sought to organize or represent employees
directly.®

The Supreme Court’s decision invalidated a number of unfair
labor practice cases, certifications of bargaining representative, and
union-shop authorization polls in which the Board or General Counsel
had acted while the two federations were not in compliance with the
act’s filing requirements as interpreted by the Supreme Court.

In unfair labor practice cases, the Board acted immediately in
accordance with the Supreme Court ruling to vacate decisions it had
rendered on complaints based upon charges of unions which were not
in compliance under the Court’s ruling when the complaint issued.?
In a number of cases where the Board had petitioned the courts of
appeals for enforcement of its orders, the Board withdrew its peti-
tions.’® In other cases, where argument on the enforcement petition
had been completed, the courts denied enforcement of Board orders on
the basis of the Highland Park decision. !

However, in onc case where dismissal of a complaint was sought,
the Board pointed out again that the act does not require compliance
with the filing requirements at the time a labor organization files a
charge, but only at the time of issuance of the complaint by the
General Counsel.'?

Another question posed as a result of the Highland Park decision
was whether a contract containing an otherwise lawful union-security
clause made pursuant to a Board-directed union-shop poll by a union
not in compliance under this decision should bar a representation
petition filed by a rival union. In effect, the Supreme Court’s ruling
invalidated the union-shop polls on which such contract clauses were
based.® Therefore, the Board found, these clauses came within
the established Board policy that a contract containing a union-

8 Northern Virginia Broadeasters, Inc., 75 NLRB 11; see Thirteenth Annual Report, p 23.

» Examples: Cummer-Graham Co., 95 NLRB No. 32, and Tide Water Associated Oil Co , 95 NLRB No. 33,
both decided July 13, 1951.

0 Examples: N. L. R. B. v. Long Lewis Hardware Co., 189 F 2d 611 (C. A 5); N L. R. B. v, Pre-Cast
Slab & Tule Co.,190 F. 2d 206 (C. A.8).

11 Examples N. L. R. B.v Bethlchem Steel Co,191 F. 2d 341 (C.A.D. C.); Cathey Lumber Co. v.
N. L. R. B. 189 F. 2d 428, (C. A. 5). In the Cathey Lumber case, the court, on a petition for rehear-
ing, vacated 1ts prior order of enforcement on the basis of Highland Park. This was the only case in
which a court took this action.

13 Dant & Russell, Ltd., 95 NLRB No. 44 (decided July 17, 1951)

1 It was estimated that 4,700 polls had been conducted under such circumstances. See chapter IV,
section C, subsection 2, The Effect of Invalid Union-Security Clauses
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security clause put into effect without authorization by a Board-
conducted poll of employees should not bar a petition.* On first
impression, the Board declined to make an exception to this policy.
However, upon further consideration of the equities of the situation
and of the actions of the courts in comparable situations, a majority
of the Board reversed this ruling in the same case, and held such a
contract a bar to an election.!®

Pointing outl that in making the contract in 1949 the union had
complied with all the procedures of the act including a union-shop poll
and the requirement for filing of non-Communist affidavits as then
interpreted by the Board, the majority declared that holding the
contract invalid as & bar to a rival petition ‘‘is not only harsh and
mequitable but a result which, the Board after careful consideration
now concludes, is not required by the Act or by court decisions inter-
preting the Act.” The majority opinion added:

We are now convinced that our earlier decision did not give enough weight to
fundamental equitable principles established by the courts in comparable situa-
tions which show a clear disposition to protect and save affirmative action taken
in reliance upon erroneous administrative assurance or upon interpretation of a
statute later judicially declared to have been incorrect.1®

We find a similar disposition on the part of the courts to refuse to regard as a
nullity all action taken in reliance on a statute later held unconstitutional,!?

Applying these principles, the majority concluded:

For the Board to say now that the 1949 contract is so tainted by the inclusion
of the union-security clause, only recently shown to have been improperly author-
ized by the Board, that it cannot be effective for contract bar purposes, is not
only harsh and inequitable but a result which, the Board after careful considera-
tion now concludes, is not required by the Act or by court decisions interpreting
the Act. In the light of these considerations, and as the Highland Park decision
does not compel a contrary conclusion, we find without merit the contention of the
petitioner that the September 28, 1949, contract should not be a bar to the pend-
ing petition because of the union-security clause. That a legislative remedy, as
suggested by our dissenting colleague, is possible, should not, because of its
speculative and delayed character, deter the Board in exercising its full legal
authority in deciding pending cases.

4 Ford Motor Co (Canton Forge Dinsion), 95 NLRB No 27 (1ssued July 11, 1951).

18 Ford Motor Co. (Canton Forge Diwision), 95 NLRB No, 121 (Member Reynolds dissenting, Chairman
Herzog not participating; issued August 1, 1951). In reaching its second decision, the Board reopened the
case and heard reargument from all interested parties.

16 Here the Board cited Moser v. United States, 341 U, 8. 41 (1951); Stockstrom v. Commissioner of Internal
Revenue, 190 F. 24 283 (C A, D. C.) (1851).

17 Here the Board quoted from the decision of the Supreme Court in Chicot County Drainage District v.
Bazter State Bank, et al., 308 U. S. 371 (1940) as follows:

.. . The actual existence of a statute, prior to such a determination [of unconstitutionalityl, is an
operative fact and may have consequences which cannot justly be ignored. The past cannot always be erased
by a new judicial declaration . . Questions of rights claimed to have become vested, of status, of prior de-
terminations deemed to have finality and acted upon accordingly, of publie policy 1 the light of the nature
both of the statute and of its previous application, demand examination. . . . [Emphasis supplied.]



The Filing Requirements 45

The opinion emphasized that the ruling dealt only with a representa-
tion case, adding, “We are not, of course, in any way deciding any
issues which might be presented in an unfair labor practice proceeding
concerning & union-security agreement executed under the circum-
stances we have here considered.”

Member Reynolds based his dissent on “strong equitable considera-
tions,” including the rights of any employees who were not adherents
of the contracting union but were compelled to pay dues to it under
the union-security clause. He said, “I think it is of paramount im-
portance that the rights of these employees . . . be considered.”

His dissent added:

Finally, I do not think the Board’s decision today effects a practical solution
of the problems created by the Highland Park decision. If it did, such practical
considerations would undoubtedly be entitled to serious consideration. How-
ever, the fact is that the majority decision does not negate the necessity of re-
holding union-security elections conducted before the CIO complied with the
affidavit provisions of the Act on December 22, 1949, It is my view, and I
cannot see any escape from it, that the union-security agreement in this case,
and others like it, cannot be relied upon as a defense in an unfair labor practice
case. In reality, therefore, unions wanting the benefits of union-security will
have to secure new 9 (e) certificates. I see nothing to be gained by giving any
semblance of validity to the 1949 contract in this case. On the contrary, it seems
to me unwise to lead the contracting parties to believe that they can in any way
rely upon union-security agreements executed under the circumstances here
present. The remedy they seek lies with Congress and not the Board.

a. Amendment to Act

To deal with this and certain other problems arising from the
Highland Park decision, legislative action was initiated in Congress.
On August 6, 1951, Senator Taft of Ohio and Senator Humphrey of
Minnesota introduced S. 1959 which ultimately became Public Law
189.18  As adopted, this law added to the act a provision that—

No petition entertained, no investigation made, no election held, and no
certification issued by the National Labor Relations Board, under any of the
provisions of section 9 of the National Labor Relations Act, as amended, shall be
invalid by reason of the failure of the Congress of Industrial Organizations to
have complied with the requirements of section 9 (f), (g), or (h) of the aforesaid
Act prior to December 22, 1949, or by reason of the failure of the American
Federation of Labor to have complied with the provisions of section 9 (f), (g),
or (h) of the aforesaid Act prior to November 7, 1947: Provided, That no liability
shall be imposed under any provision of this Act upon any person for failure to
honor any election or certificate referred to above, prior to the effective date of
this amendment: Provided, however, That this proviso shall not have the effect
of setting aside or in any way affecting judgments or decrees heretofore entered
under section 10 (e) or (f) a}nd‘which have become final.1®

18 For the legislative chrono]ogy’of the law, see'chapter 1.
® See, 18 of the act. At the time of this writing, the Board had not yet had occasion to apply this
provision in a case.
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The House Committee on Labor and Education, in reporting the
bill for adoption, stated that this section was added ““for the purpose
of resolving problems created by the holding of the Supreme Court
in National Labor Relations Board v. Highland Park Company (341
U. S. 322).” 20 The Senate Committee’s Report contained a similar
statement.?

The House Report said further on this point:

The Purposes of the Bill

The purposes of the bill are (1) to resolve problems arising from a recent Supreme
Court decision, National Labor Relations Board v. Highland Park Manufacturing
Company, and (2) to dispense with the requirement of existing law that an election
be held before a labor organization and an employer may make a union-shop
agreement.

’ The Highland Park Case

Subsection (a) of the bill amends the National Labor Relations Act, as amended,
by adding a new section 18 for the purpose of resolving problems created by the
holding of the Supreme Court in Naiional Labor Relations Board v. Highland Park
Company (341 U. S. 322), decided May 14, 1951. In that case the Supreme
Court held that the Congress of Industrial Organizations and the American
Federation of Labor are “national or international labor organizations” within
the meaning of subsection (h) of section 9 of the National Labor Relations Act
(which relates to the filing of non-Communist affidavits by union officials). This
decision reversed the position taken by the National Labor Relations Board in
Northern Vairginia Broadceasters (75 N. L. R. B. 11), decided October 7, 1947. The
Highland Park decision invalidated representation certificates issued under
scetion 9 (¢) of the act, and union-shop authorization certaficates issued under
section 9 (e), in those cases where the Board had applied its rule that it was
unnecessary for the American Federation of Labor and the Congress of Industrial
Organizations to comply with subsections (f), (g), and (h) of section 9 in order
for unions affiliated with such organizations to invoke the processes of the National
Labor Relations Board.

Since the officers of the American Federation of Labor are now in compliance
with subsections (f), (g), and (h) of scetion 9 of the act, and have been 1n con-
tinuous compliance therewith since November 7, 1947, and since the officers of
the Congress of Industrial Organizations are now in compliance with such sub-
sections and have been in continuous compliance therewith since December 22,
1949, it seems unnecessary and wasteful to hold the repeat elections which would
be required under the Highland Park decsion, if this bill were not enacted. At
the same time it seems inequitable to subjecet parties who have acted in reliance
upon the Board’s certificates to possible unfair-labor-practice charges for having
done so.

20 House Report No. 1082, 1ssued October 1, 1951,

21 Senate Report No 646, 1ssued August 16, 1951. The Senate Commuttee Report said of this section:

““The amendment will protect parties who have acted in rehance upon certificates 1ssued by the Board
agamst possible charges of unfair labor practices. It will also stabilize collective bargaining relationships
governed by Board certificates and afford to such relationships all the protection of the statute. At the
same time the amendment, by a proviso, prohibits the Imposition of liability upon any person who, prior
to the effective date of the amendment, failed to honor a certificate invalid under the Highland Park decision,
The bill does not, however, excuse disobedience to court judgments and decrees which became final prior to
the effective date of the amendment,”’
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The bill, therefore, validates those elections and other actions taken by the
Board which may be affected by the Highland Park decision, thereby according
all the protection of the act to relationships which have resulted from such elec-
tions and other actions, and thereby avoiding the waste which would be involved
in the needless repetition of elections and other administrative proceedings. While
validating certificates and other actions of the Board, the new section 18, in its
first proviso, guards against the imposition of hability upon any person who,
prior to the date of enactment of this bill, failed to honor any election or certificate
‘which is validated by that new section. A second proviso to the new section 18
makes it clear, however, that the first proviso does not excuse disobedience to
court judgments and court decrees which became final prior to the date on which
this bill is enacted. It is not intended that this bill, in itself, shall create any
authority to remnstitute any unfair labor practice proceeding which has heretofore
been dismpissed by the courts or by the National Labor Relations Board, on the
authority of the Highland Park case.

3. Other Rulings On Filing and Compliance

In a number of cases, the Board had occasion to reaffirm or amplify
the basic principles it had previously enunciated in the 3 years since
the filing requirements were incorporated in the act in 1947,2

In a number of cases, the Board reiterated its long-standing rule
that the compliance status of a labor organization is & matter exclu-
sively for administrative determination by the Board and therefore
is not subject to litigation by the parties in any type of Board pro-
ceeding.®® In one unfair labor practice case, the Board stated:

The Board has consistently held that, under the statutory scheme, whether a
labor organization which is required to comply with the filing requirements of
Seetion 9 (f), (g), and (h) of the Act has in fact done so is not litigable. Such
determination remains one entrusted to the Board 1n its administrative capacity.

As part of its investigation of compliance, the Board will, of course, consider
any relevant information brought to its attention. All information submitted
by Respondent in this case was considered by the Board before 1t made its deter-
mination that the Union was in compliance with Section 9 (h) of the Act.24

A question also was raised as to whether the investigative procedure
established by the Board during the 1950 fiscal year for its use in
determining compliance in cectain cases opened the way for litigation
of compliance status.® The Board ruled that it did not.2® The pro-

22 See Fifteenth Annual Report, chapter 2, Fourteenth Annual:Report, pp 13-17, Thirteenth Annual
Report, pp. 21-25.

22 Woodside Mlls, Inc , 10-RC-967 (not printed), Birmimgham Casket Co , 92 NLRB 573, Campbell Offset
Printing Co , 92 NLRB 1421, (representation cases), Intertown Corp , (Michigan), 90 NLRB 1145, American
Optrcal Co , 93 NLRB 1547; Sunbeam Corp, 94 NLRB No. 134 (unfair labor practice cases)

4 Sunbeam Corp , cited above

2 The establishment of this mmvestigative procedure was announced 1n an amendment of sec 203.13 ot
the Board’s Rules and Regulations  See Fourteenth Annual Report, pp 20-21

2% Metropolitan Life Insurance Co., 91 NLRB 478, Equitable Life Insurance Co , 8-RC-585, (not printed)
In the Egquitable case, Member Reynolds, 1n a special concurring opmion, took the view that the Board
should disclose that it had made a detailed investigation 1n accordance with sec 203 13 of the Rules and
Regulations and found no subterfuge in the constitutional abolition of the umon positions in question He
concurred in finding that the union had met the filing requurements
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cedure was established for use of the Board when it might appear that
a union had sought to circumvent the filing requirements by failing
to file non-Communist affidavits from all its ofﬁclals who actually
hold the status of officer.?

The Board said:

The change in question does not disturb the Board’s established rule that com-
pliance is an administrative matter not subject to collateral attack.? )

In another case, the Board set forth its policy governing the access
of parties to information on compliance matters as follows:

. while no party is entitled as a matter of right to such information, the
Board’s policy is to have its agents release to interested parties, under proper
safeguards, the names of designated union officers and of persons who have filed
the required affidavits. Because Respondent failed to obtain this desired infor-
mation, whatever the reason, its request will be referred to the Regional Director
for action in accordance with the Board’s policy. If Respondent, after it has
received the information which it desires, brings to the Board’s administrative
attention any pertinent additional information concerning the Union’s compliance
status, the Board will, of course, consider further the question of compliance in
the light of such new matter.?

The Board, also during the 1951 fiscal year, had occasion to reaffirm
its prior ruling that it will not attempt to investigate the truth or
falsity of non-Communist affidavits, because the statute itself vests
this function and responsibility solely in the Department of Justice.*

“Fronting" for Noncomplying Unions

The Board continued to enforce the policy that it will not permit
either individuals (who do not have to file under the act #) or comply-
ing unions to ‘“front” for noncomplying unions in cases before the
Board.® However, the doctrine of “fronting” does not apply to cases
involving the rights of individual employees—as in cases of dis-
criminatory discharge—even though they are members of a noncom-
plying union or are active on behalf of such union.3

In one area—decertification elections, the Board tightened up its
rules against “fronting.” In prior years, the Board had declined
generally to apply its rule on “fronting” to cases where an individual
was seeking to decertify an incumbent union.** In such cases, where
there is no question of conferring bargaining rights upon a non-
complying union, the Board took the view that it was not necessary

2 See sec 203.13, Rules and Regulations, Series 6.

28 Metropolitan Life Insurance Co., footnote 2, cited above

2 Sunbeam Corp , cited ghove

% Example: American Broadcasting Co , 93 NLRB 1410

3t Campbell Offset Printing Co , 92 NLRB 1421.

32 For discussion of this policy, see Fifteenth Annual Report, pp 22-23.

33 Happ Brothers Co , 90 NLRB 1513, footnote 3. See also Fourteenth Annual Repott, pp 23-24.

3 Whitin Machine Works, 76 NLRB 998 (1948); Ellis-Klatscher & Co., 79 NLRB 183 (1948), Auburn Rubber
Corp., 85 NLRB 545 (1949); Radiz Wire Co., 86 NLRB 105 (1949).
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to consider the possibility of “fronting.” But in two cases during
the past fiscal year, the Board declined to make this exception to its
rule on “fronting” in decertification cases and specifically overruled
" two past cases where this exception had been made.? In the two
cases decided this year, the Board found that the individuals who filed
the petitions were actually “fronting” for noncomplying unions which
apparently hoped that decertification of the incumbent unions would
clear their way to obtaining recognition of the employers as the
bargaining representatives of the employees involved. In each case,
the noncomplying union took an active part in bringing about the
decertification proceeding.

In one case, the petitioning individual had been a member of the
noncomplying union for several years.® The Board found that, after
attending a union meeting at which an official of the noncomplying
union urged decertification of the incumbent union, this individual
signed a blank-form petition with the intention of thereby helping to
establish the noncomplying union as the representative of his fellow
employees. The Board found further that: He had no knowledge of
how the petition forms were subsequently filled in. On the day of the
Board hearing on the case, he was informed by a union organizer that
an attorney would represent him, although he had not asked for one,
did not know how the attorney would be paid, and did not intend to
pay for such services. On two occasions, the petitioner did not
appear at the hearing because the organizer had erroneously informed
that the hearings had been postponed.

In the second case, the individual employee who filed the petition
to decertify the incumbent union had kept an application for member-
ship on file with the rival noncomplying union for several years. In
this case, the petitioning individual discussed thg matter of filing the
petition with a representative of the noncomplying union and the
union representative prepared the petition and mailed it. The Board
found further that, while the petition was pending, the individual
solicited fellow employees to join the noncomplying union and turned
the cards of those who signed over to the union. Although not a
member of the union, he also attended closed meetings of the union’s
organizing committee and made suggestions about campaign literature
which were adopted.

However, in another decertification case, the Board found that
“fronting”’ was not established when it was shown merely that the
petitioning individual had been friendly with and had discussed the

35 Knife River Coal Mining Co., 91 NLRB 176, overruling to the extent inconsistent therewith Radiz Wire
Co , and Auburn Rubber Corp., both cited above; and Haemmond Bag & Paper Co, 94 NLRB No. 147.

3 Knife River Coal Mining Co., cited above.

37 Hgmmond Bag & Paper Co., 94 NLRB No. 147,
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situation with an official of a noncomplying union which sought to
represent his fellow employees.® There was no evidence of any other
assistance to the petitioner by the noncomplying union.

In one representation case, the petitioning union moved to exclude
an intervening international union from the ballot on the ground that
it might be fronting for a noncomplying local union.*® The Board
denied the motion when the petitioner failed to make any showing
that the intervenor lacked the capacity to bargain or was engaging in
subterfuge, or was contemplating evasion of the act in any manner in
the future.

b. Compliance in Board Proceedings

Determinations of compliance in both representation and unfair
labor practice cases during the past fiscal year, raised no major
questions that could not be resolved under principles previously
established.® Thus the Board has consistently required that, before
a parent national or international organization may be placed on the
ballot in an election, any locals which in fact exist and represent the
employees involved, or have members among them, must be in com-
pliance.# The Board also adhered to its prior rule that branches or
“servicing arms” of petitioning or charging local unions, such as an
organizing committee, need not file even though they may derive
“incidental benefit” from the Board action being sought by their
parent locals.? And in an unfair labor practice case, the fact that a
charging union, itself in compliance, has chartered a local at the
employer’s plant which was not in compliance when the complaint was
issued does not preclude adjudication of the complaint, in the absence
of evidence of an intent to circumvent the act’s requirements.®

A noncomplying union having a contractual interest in a representa-
tion proceeding is permitted to intervene for all purposes,* but it will

38 Consolida’ed Rendering Co , 91 NLRB 1257.

3 Standard Steel Spring Co , 90 NLRB 1805.

# For discussion of established principles, see Fifteenth Annual Report, pp 19-28

41 8ee Hudson Pulp & Paper Corp, 94 NLRB No 142, American Mfg Co, 10-RC-979 (not printed);
Chesapeahe & Potomac Telephone Co of Baltimore City, 5~-RC-682 (not printed) See a'so Sunbeam Corp ,
98 NLRB No 98 (1952), where the Board revoked bargaming order and certification of national union

_because its local active among the employees failed to file affidavits for all officers.

12 West Tezxas Utiditres Co-, 94 NLRB No. 237, Union Buffalo-Mills, Dwsion of United Merch(mts and
Manufacturers, Inc , 10~-RC-1094 (not printed) (an organizing committee)

43 Stokely Foods, Inc , 91 NLRB 1267 In this case, the Board said “The remedy sought . . is for the
protection of individual employee rights and the mere fact that the local . . may mncidentally derivea
benefit from an unfair labor practice finding . . 1s immaterial ”’

44 Northern Indiana Public Service Co ,91 NLRB 172 In this case the petitioning union urged the Board
to reverse this well-settled policy on the basis of the Supreme Court’s opmions upholding the constitution-
ality of the act’s filing requirements (American Communications Association v. Douds, 339 U. 8 382, see
Fifteenth Annual Report, pp 159-162) The petitioner contended that this opinion held it wasthe congre~-
sional intent to deny noncomplying untons all access to Board facilities. The Board found no merit m this
contention
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not be placed on the ballot, unless it effects compliance within 2 weeks
of the date of the direction of election.** As in the past, petitioning
and intervening unions whose compliance had lapsed since the hearing
without being renewed generally were given 2 weeks from the date of
the direction of election to renew their compliance status if they desired
to participate in the election.*®

In decertification proceedings, a noncomplying union will be placed
on the ballot subject to the qualification that, if it wins the election,
only the arithmetic results of the election will be certified,”” unless it
has come into compliance by that time.#

One case involved a union which was only in partial compliance
when it filed its representation petition but came into full compliance
within the 10-day period after it had made its initial recognition claim
and filed its petition. In this situation, the Board held that a contract
executed by a rival union after the filing of the petition and before the
petitioner achieved complete compliance could not bar the petition.
This holding was based on the Board’s'10-day rule, which gives a union
10 days after its initial recognition claim to file a “valid petition.” *
In another case, the Board sanctioned the intervention by a newly .
formed union which had not yet achieved complete compliance at the
time of the hearing but did so shortly thereafter.®

4 Danner Press of Canton, Inc , 91 NLRB 237,

4 Campbell Offset Printing Co , 92 NLRB 1421, lapse of petitioner’s comphance status, U § Rubber Co.,
13-RC-1351 (not printed), lapse of intervenor’s compliance status

17 The Hoover Co , 8-RD-13 (not printed). Sec also Stamford Wall Paper, Inc , 92 NLRB 1173,

4 Brunswick-Balke Collender Co , 7~RD-73 (not printed).

9 Alpert & Alpert, 92 NLRB 806

8 Marine Optical Mfg Co , 92 NLRB 571.
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Representation and Union-Shop Cases

THE ACT requires that an employer bargain with the represent-
ative selected by a majority of his employees in a unit appropriate
for collective bargaining.! But the act does not require that the
representative be selected by any particular procedure so long as the
representative is clearly the choice of a majority of the employees.
As one method for employees to select a majority representative, the
act authorizes the Board to conduct representation elections.? How-
ever, the Board may conduct such an election only after a petition
has been filed by the employees or any individual or labor organization
acting on their behalf, or by an employer who has been confronted
with a claim of representation from an individual or labor organiza-
tion.

Once a petition has been properly filed, the Board has full statutory
power to determine the employees’ choice of collective bargaining
representative in any business or industry where a labor dispute might
affect interstate commerce, with the major exceptions of agriculture,
railroads, and airlines. It does not always exercise that power,
however, where small or local enterprises are involved.® It also has
the power to determine the unit of employees appropriate for collective
bargaining.

The Board may formally certify a collective bargaining represent-
ative in a representation case only upon the basis of the results of a
Board-conducted election by secret ballot.! Once certified by the
Board, the bargaining agent is the exclusive representative of all
employees in the appropriate unit for collective bargaining in respect
to rates of pay, wages, hours of employment, or other conditions of
employment. The right of a bargaining agent to exclusive represent-
ative status, however, is limited by a statutory proviso to section 9 (a)

1 Sec. 9 (a).

2 Sec. 9 (¢) (1.

3 Ch III, Junsdiction.

4 However, in an unfair labor practice case involving refusal to bargain, the Board may use other evidence

to determine whether or not individual or labor organization claiming representation rights actually was the
choice of a majority of employees at the time of the alleged refusal to bargain.

52
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that any individual employee or group of employees has the right to
present grievances to their employer and to have such grievances
adjusted, without the intervention of the bargaining representative,
as long as the adjustment is not inconsistent with the terms of any
collective bargaining agreement then in effect. The statute requires,
however, that the bargaining representative must be given an oppor-
tunity to be present at any such adjustment.

The amended act also empowers the Board to conduct an election
to decertify an incumbent bargaining agent which has been previously
certified or which is being currently recognized by the employer.
Decertification petitions may be filed by employees or individuals
other than management replesentatlves or by labor organizations
acting on behalf of employees.

Petitions for Board elections are filed in the regional office in thc
area in which the plant or business involved is located. The Board
provides standard forms for filing petitions in all types of cases.

During the 1951 fiscal year, 10,247 petitions for representation
elections were filed in the Board’s office. During this period, the
Board conducted 6,525 representation elections, in which 672,522
employees were eligible to vote. Bargaining representatives were
selected in 4,785 of these elections. Collective bargaining representa-
tives were thereby designated to represent a total of 508,004 em-
ployees, or approximately 76 percent of those involved in Board
elections. More than 76 percent of the elections were conducted by
agreement of the parties, without the necessity for formal decisional
action by the Board members. The Board members, however, werc
called upon to make decisions in 2,740 representation cases during
the year. They directed representation elections in 1,689 of these
cases. :

1. Union-Shop P;;ll Abolished

The act formerly required also that, before a bargaining agent
could effectuate a contract with an employer for a union shop, a
majority of the eligible employees must authorize it in a Board-
conducted referendum. This provision was in effect throughout the
1951 fiscal year, but it was eliminated by amendment to the act
contained in Public Law No. 189 approved by the President October
22, 19515 The amendments contained in Public Law No. 189,
however, reenacted the provision for Board-conducted polls to revoke
a bargaining agent’s authority to make a union-shop agreement.
Moreover, the new amendments to the act provide specifically that a
union must obtain notice from the Board of compliance with the
filing requirements of sections 9 (f), (g), and (h) before making a

s See appendix C, Text of Amended Act, and sec. F of this chapter, the Union-Shop Referendum.
974250—52——5
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union-shop agreement. The act still limits union-shop agreements to
those in which employees are required to become members not earlier
than 30 days after they are employed or after the union-shop clause
takes effect, whichever is the later.

During the 1951 fiscal year, the Board conducted 5,964 union-shop
authorization polls. In these polls, 1,623,375 employees were eligible
to vote. The employees authorized negotiation of union-shop con-
tracts in 5,759 elections, or about 97 percent of those conducted.
The bargaining agents were thereby authorized to negotiate union-
shop contracts covering a total of 1,585,881 employees.

During the 4 years and 2 months in which the union-shop poll was
required,® the Board conducted 46,119 such polls, in which a total
of 6,542,564 employees were eligible to vote. Negotiation of union-
shop agreements was authorized in 44,795 of these polls, or 97.1
percent. A total of 5,547,478 employees, or 84.8 percent of those
eligible to vote, cast ballots and 5,071,978, or 91.4 percent of those
voting, voted in favor of the union shop. Those voting in favor
constituted 77.5 percent of those eligible to vote.

The conditions under which the Board directed union-shop polls
and the conditions under which the Board will direct representation
elections are discussed in the following sections of this chapter.

A. The Question of Representation

Proceedings before the Board to determine a group of employees’
choice of a collective bargaining representative are technically of two
types—proceedings to certify a bargaining agent and proceedings to
decertify an incumbent bargaining agent. In both types of cases, the
Board must determine whether or not a question of the representation
of employees exists, and whether or not there is sufficient interest in
the question among the employees to merit the holding of an election.
If the Board finds that a question of representation exists, it can make
a final determination of the employees’ choice only by a secret ballot,
election.

The Board’s proceedings in both types of cases are set in motion
by the filing of a petition. The filing of petitions and the proceedings
are governed by section 9 (c) of the act. This section provides that
a petition either for certification or for decertification may be filed
(1) by employees or (2) by an individual or a labor organization on
behalf of employees. An employer also may file a petition for a
certification proceeding when he is presented with a claim to recog-
nition as bargaining agent by an individual or a labor organization.

3 From August 22, 1947, the effective date of 1947 amendments to the act, to October 22, 1951, the date on
which Public Law 189, abolishing the union-shop referendum, was approved by the President
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fiva,

1. Showing of Employee Interest

A petition for a representation election filed by an employee or a
group of employees or any individual or labor organization acting in
behalf of employees must allege support of “a substantial number of
employees.””! Consequently, the first question to be determined upon
the filing of such petition is whether there actually is sufficient em-
ployee support to warrant the holding of an election. The Board has
consistently required an administrative showing of at least a 30 per-
cent interest.? This requirement is based on the Board’s experience
that, in the absence of such showing of interest, an election seldom
would serve any purpose of the statute because there is little likelihood
that a majority representative can be chosen.® The holding of an
election in such circumstances would serve only to deprive employees
of their right to participate in another election for a period of 12
months, under the statute.* Moreover, in such circumstances, an
election would result in the ‘“needless dissipation of the Government’s
time, effort and funds.” & The required “showing of interest’’ may
be made by submitting to Board investigators authorization cards
signed by employees, or any other appropriate evidence. To deter-
mine the adequacy of the showing, Board agents check the evidence
against the appropriate payroll for the unit involved.

The Board continues to adhere to the traditional position that the
showing of interest is exclusively a matter for administrative deter-
mination by the regional director and may not be challenged either
directly or collaterally, in the course of proceedings for a determination
of representatives.® The basic reason is that no rights of the parties
are affected, because it is the election that decides which, if any, of
the claimants actually represent a majority of the employees involved.”
Accordingly, the Board declined to dismiss representation petitions
on any of the following grounds which were asserted in various cases:
That failure to disclose the showing of interest prevented the employer
from preparing his case;® that authorization cards relied on were
alleged to be misleading ? or invalid because of fraud;* that the show-
ing of interest was not made within the time prescribed by the Board’s

1 Bec. 9 (e) (1) (A).

2 See for instance B, @. Corporation, 2-RC-3897 (27 9 percent interest held insufficient), Administrative
Decision of the Board No. 621.

* Statements of Procedure, effective March 1, 1951, sec. 101.17

¢ See sec. G of this chapter, the 12-month Limitation

80 D Jennings & Co , 68 NLRB 516.

¢ The Visking Corp , 90 NLRB 1006; White Construction and Engineering Co, 94, NLRB No 202; The
Liberal Market, Inc., --RC-739 (not printed); Ak Products Co., 39-RC~207 (not printed).

7 0. D, Jennings & Co., cited above.

8 Unifed States Hoffman Machinery Corp , 3-RC-476 (not printed)

¢ Magma Copper Co, 21-RC-1298 (not printed).

10 Arrow Mall Co , 21-RC-1545 (not printed).
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rules and regulations; !! that other evidence tended to offset the
showing submitted to the regional director;'? or that there had been
a change in the unit requested by the claimant.'3

The showing of interest requirement also involves the question.of
(1) which parties to representation proceedings must show interest,
and (2) the unit in which interest must be shown.

a. Petitioner's Interest

Under the statute, showing of interest is specifically required of
petitioning emiployees, individuals, or labor organizations.* A peti-
tioning employer, however, is not required to make such showing;
but, to obtain an election, he must show a bona fide request for recog-
nition by a party claiming to represent a majority of employees in
an appropriate unit.!

Unless the petitioner shows a 30-percent interest in the unit which
it seeks, or which is appropriate, the Board will dismiss the petition.
But the Board has held that each of two labor organizations which
jointly seek to represent a single group of employees need not each
make separate 30-percent showings.® However, in a case where a
petitioner sought to enlarge a laborers’ unit which it was then repre-
senting, the Board dismissed the petition because the petitioner failed
to demonstrate a 30-percent interest in the group of machine operators
it sought to add.” But when the intervening union in this case
demonstrated a suflicient interest in the existing laborers’ unit, the
Board treated the intervenor as petitioner and permitted the original
petitioner to participate in an election among the laborers.

In some cases, the Board finds a unit of employees different, from
that claimed in the petition to be appropriate for bargaining. If the
petitioner’s interest in the unit found appropriate is sufficient, the
Board will direct an election. However, in such case, the Board
permits. the petitioner to withdraw without prejudice, upon notice,'®
unless the petitioner has indicated its willingness to participate in an
election in the unit found.® On the other hand, if the petitioner’s

21 Corning Glass Works, 93 NLRB 775; Continental Carbon, Inc., 94 NLRB No. 148.

2! United States Rubber Co , 91 NLRB 293 (previous dismuissal of petition for inadequate showing); Stand-
ard Steel Spring Co, 93 NLRB 1805 (affidavits repudiating petitioner); Waterways Engineering Corp., 63
NLRB 794 (petitioner’'s previous loss of Board election).

13 The Dhamond Match Co., 20-RC-961 (not printed); American Locomotive Co., 92 NLRB 115,

14 Sec 9 (c) (1) (A).

1 Sec. 9 (c) (1) (B); Grossman Department Store, Inc , 7-RM-51 (not printed); Statements of Procedure,
sec. 101 17.

18 Sullwan Chevrolet Co , 13-RC-1668 (not printed).

1 National Oats Co , 93 NLRB 939,

18.J C. Penney Co., 92 NLRB 1286; Flora Cabinet Co., Inc , 94 NLRB No. 6, Kraft Foods Co., 92 NLRB
193 (10 days’ notice); Coca-Cola Bottling Co , 32-RC-221 (not printed) (5 days’ notice).

¥ Reilly Electrotype Co., 94 NLRB No. 120.
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interest in the unit found appropriate by the Board is inadequate, the
petition will be dismissed.® Similarly, where the Board found
separate units appropriate rather than the multidepartmental or
multiplant units claimed by petitioners, elections were directed only
in those departments and plants in which the petitioner had made a
separate showing of adequate interest.

(1) Showing in Seasonal Industries

In the case of seasonal industries, where the number of employees
fluctuates, it is the Board’s policy to require a showing of interest
only among those currently employed in the unit at the time the
petition is filed.?? In applying this policy, the Board was confronted
with one case in which the petitioner was asking for a future election
in a seasonal unit where there actually were no employees on the pay-
roll at the time of hearing.?® In this case, the petitioning union
originally had asked for a unit of ‘“inside” employees at a beet sugar
factory but, upon learning that a sister union represented these em-
ployees, the petitioner amended ils petition to cover only “outside”
employees, who were not in the sister union’s contract unit. The
petitioning union admitted that it had no representation among the
“outside” employees. Petitioner asked, however, that the Board
follow the procedure adopted in a case under the Wagner Act, in
~which an election was directed to be held during the processing season
on condition that, prior to the election, the petitioner should furnish
documentary proof of substantial representation in the proposed
unit.?* The Board declined to do this in view of the specific provision
of section 9 (¢) (1) (A) of the amended act that a petition must allege
that ‘‘a substantial number of employees . . . wish to be represented
for collective bargaining, . . .” The Board dismissed the petition
without prejudice.

b. Intervenor's Interest

While the statute specifically requires a showing of interest only
from petitioning employees, individuals, and labor organizations, the
Board has long recognized that the orderly administration of the repre-
sentation procedures of the act also calls for limitations upon other
parties who claim an interest in the employees involved and seek to

2 Edward Hines, Inc., 90 NLRB 1140, Fort Worth Steel & Machinery Co , 16-RC-537 (not printed).

2t The Salt Lake Tribune Publishing Co and Telegram Publishing Co., 92 NLRB 1411, Afulling Lumber
Co., 94 NLRB No 8

2 Akin Products Co., 39-RC-207 (not printed)

23 Holly Sugar Corporation, 94 NLRB No. 196

% Arena-Norton Co., 62 NLRB 1070
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intervene for the purpose of appearing on the ballot.?® As a general
rule, an intervenor, in order to appear on the ballot, is required to
show an adequate interest in the employees involved, such as a cur-
rent or recent contractual interest,?® or a representative interest.?

In one case, permission to appear on the ballot was granted an
intervenor which formerly had been the contractual representative of
the employees involved and was currently picketing the employer’s
plant in the course of a strike.?

However, an intervenor which lacks a contractual interest need not,
show a full 30-percent authorization interest, unless it secks a unit
substantially different from that specified in the petition.® Thus, an
intervenor was placed on the ballot for a voting group in which it had
“some evidence of representation,”” but no election was directed in the
separate unit proposed by the intervenor in which it had less than a
30-percent interest.*

As an administrative practice, the Board has long required an
wntervenor who lacks a contractual interest to present a showing of at
least 10 percent employee support in order to contest an election
petition to which all other parties agree. However, in consent elec-
tions, which are held by agreement of parties with substantial interests,
it is Board policy to grant the intervenor a place on the ballot on the
basis of a lesser showing of interest, provided the intervenor accepts
the terms of the consent election agreement.

The interest on which an intervenor relies in order to participate
in the election must have been acquired before the close of the hear-
ing.3' Consequently, the Board granted intervention subsequent
to the hearing where the intervening union made an adequate showing
of interest acquired prior to and during the hearing % but it denied
a motion to intervene in the absence of evidence of any interest
acquired befmze the hearing had closed.?®

i

2 According to sec 102.57 (b) of the Board’s Rules and Regulations (Series 6) not only a person desiring to
appear on the ballot hay mtervene but any person who “claims to have an nterest 1 the proceeding
Thus the Board, in oné case during the past year, permitted certain unions, which represented other employ-
ees of the particular employers, to intervene because of *‘the alleged novelty’’ of cer tain 1ssues i the proceed -
mg  The Plumbing Contractors Association of Baltvmore, Md., Inc ,etal , 93 NLRB 1081 In another case,
a umon, which did not: claim representation among the employees sought, was permitted to ir}tervene in
order to protest the pefitioner’s unit request. Pacific Qas & Electric Co , 91 NLRB 615,

% Mitprint, Inc., 91 ?\TLRB 561; Pacific Metals Co., Ltd., 91 NLRB 696,

U Cadillac Motor Car Dwision, 84 NLRB No. 41 1

8 Hamalton Foundry' & Machie Co., 94 NLRB No. 24

% Fifteenth Annual Report, pp 32-33 7

30 Cadillac Motor Car Division, cited above

31 Metropolitan Life Insurance Co., 90 NLRB 935,

32 Cadillac Motor Car Dinsion, cited above

8 Arrow Mill Co, 21-RC-1545 (not printed).
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2. Existence of a Question of Representation

Before the Board may direct a representation election, it must find
that a question concerning representation exists, upon the basis of
the facts disclosed at the hearing.® The rules developed by the Board
in past years for determining the existence of a question of representa-
tion in both certification and decertification cases % have been gener-
ally followed during the past year.

a. Certification Proceedings

In certification proceedings, an election will be directed if a specific
request for recognition has been made by the petitioning bargaining
agent and denied by the employer of the employees involved. More-
over, the Board continues to follow the practice of determining that,
though no request for recognition was made, a question of representa-
tion exists if it appears at the hearing that the employer declines to
recognize the petitioner.*® Also, the Board adheres to the view that
the act does not require the dismissal of a petition where the petitioner
is currently recognized by the employer.¥ Thus, where the employer
and the union had a contract covering the employees in the proposed
unit, the Board again applied the principle that the ‘“‘assertion by the
petitioner of its majority status, and the filing of a petition expressing
its desire to secure a certificate, is itself sufficient to raise a question
concerning representation.” ¥ In another case, the Board rejected
the employer’s contention that a petitioning union which was currently
recognized was not entitled to an election because it was the legal
successor to the bargaining rights of a previously certified union.®
Without deciding whether the petitioner actually succeeded to the
rights under the certification, the Board held that the petitioner
should not be precluded from seeking certification in its own name.*
In so ruling, the Board observed that the certification of the former
union was 6 years old and that, since then, changes in the act itself
had occurred.

On the other hand, the Board held, a question of representation
cannot be raised by a motion to amend an existing certification for

34 Sec. 9 (¢) (1)

35 See Fifteenth Annual Report, pp 34-36

3 Rooney Optical Co , 8-RC-767 (not printed); The Vishing Corp., 90 NLRB 1006, Nicholas Williatn Kurs,
7-RC-862 (not printed); White Construction and Engineering Co, Inc, 94 NLRB No 202 See Adpance
Pattern Co , 80 NLRB 29, Fifteenth Annual Report, p. 85.

37 See Qeneral Boz Co, 82 NLRB 678

38 The Plumbing Conlractors Association of Baliimore, M., Inc., et al , 93 NLRB 1081 See also Evening
News Publishing Co , 93 NLRB 1240,

3% Acme-Evans Co, Inc, 90 NLRB 2107.

# However, where the petitioner has been certified, a refusal of the employer to recognize it does not
raise a question concerning representation within the certification year. See sec. C of this chapter, Impact
of Prior Determinations. See Kay & Burbank Co., 92 NLRB 224
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the purpose of substituting the name of another union as bargaining
agent.** In this case, the motion was made by a union claiming to
represent the employees after their local union disaffiliated from the
certified union and affiliated with the claiming union. The Board
held that the normal procedure of filing a proper petition for an
election among the employces must be followed. The Board’s opinion
added that this procedure could not be evaded, even though the
claiming union was prevented at the time from filing a petition
because less than 12 months had elapsed since the election on which
the certification was based.*?
An employer’s filing of a petition for an election, in itself, constitutes
a denial of recognition to a representative claiming bargaining rights,
but a current claim of majority representation in an appropriate
unit is necessary to raise a question of representation.** Consequently,
the Board will dismiss an employer petition if the unit sought is found
inappropriate,* or if the representative involved disclaims any
representative interest.*® In several cases, the Board held that the
union’s ‘“‘clear and uncquivocal disclaimer”* of interest in the em-
ployees was not offset by picketing or other activities which did not
necessarily indicate a current representation claim. In two instances,
the picketing or other activities were part of an attempt to organize
the employees,” and in one instance, they were intended to compel
the employer to resume operations in a department which had been
shut down.* '
In one case, a majority of the Board declined to dismiss the petition

of an employer who was currently negotiating with an uncertified
union which it had recognized for several years.® The majority
held that it would be contrary to the purposes of the act to require an
employer to suspend current bargaining negotiations and expose him-
self to a charge of refusal to bargain in order to obtain a determination
of the union’s majority status which the employer has reason to doubt.
In the majority’s opinion, the reasoning of the General Box Co.
case 0-—that a currently recognized union is entitled to seek a certifica-
tion, if it wants one—required that the employer should not be denied
““the opportunity to secure the benefits attendant upon dealing with
_— J

4 Wagner Electric Corp., 91 NLRB 220. —

42 See sec. 9 (c) (3).

8 Anpile Products Co., Inc, 4-RC-60 (not printed); Librascope, Inc, 91 NLRB 178, Luper Transporta-
tion Co, Inc, 92 NLRB 1178

4 Librascope, Inc , and Luper Transportation Co, Inc., both cited above.

45 Anville Products Co , Inc, cited above

4 The mere failure of the representative to appear at the hearing on the employer’s petition was held not
to constitute a disclaimer. D B Thornton Co., 94 NL.RB No. 201.

41.8mauth’s Hardware Co., 93 NLRB 1009; Hamilton's, Lid., 93 NLRB 1076.

48 Palace Knitwear Co, Inc,93 NLRB 872, B

9 J. P. O'Nel Lumber Co,, 94 NLRB No. 190 (Member Murdock dissenting)
8 82 NLRB 678.
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a certified union.” However, where the petitioning employer had
recognized the incumbent local pursuant to a previous certification of
its parent international and had made a current contract with the
local without questioning its majority status, the Board dismissed the
petition.® \

b. Decertification Proceedings

In decertification proceedings, the Board ordinarily will find that
a question concerning representation exists if the incumbent bargain-
ing agent, whose majority status the petitioncr challenges, has been
certified or is currently recognized by the employer. If the alleged
bargaining agent has been neither certified nor recognized, the petition
must be dismissed.®? Applying these rules, the Board held in one case
that no question of representation existed under the following circum-
stances: Nine labor organizations which the petitioner sought to de-
certify had in the past had a contract with a manufacturers’ associa-
tion covering employees of the employer involved in the case. At the
time of the filing of the petition, the employer had withdrawn the
association’s authority to bargain on its behalf with the unions and
the employer did not recognize the unions as the representative of any
of its employees. The unions had never been certified, and they did
not claim to represent the employer’s employees apart from the unit of
the employees of members of the association. The Board therefore
dismissed the petition.® In another case, the Board likewise dis-
missed a decertification petition where the contract between the em-
ployer and the union to be decertified had terminated and there was
no evidence of subsequent dealings between the parties.™ .

In a decertification procecding, as with an employer’s petition for
a representation election, there must be a current claim of representa-
tion by the alleged bargaining agent. When the certified or recog-
nized representative which the petitioner seeks to decertify disclaims
‘any interest in the employees, no question concerning representation
exists and the petition must be dismissed.®® However, the incumbent
union’s disclaimer must be unequivocal or an election will be directed.

3. Qudlification of Representative

While the Board continues to give effect to the principle that the
selection of a bargaining agent is primarily a matter for the employees’

8t Elecirol, Inc., 93 NLRB 740.

5 Sec. 9 (c) (1) (A) (ii); see also Hackathorn & Myers, 90 NLR B 785 (union never certifled, contract explred,
and no evidence of dealing between employer and union thereafter).

82 Anderson-Wagner, Inc, 94 NLRB No. 48,

% Hackathorn & Myers, cited above.

8 Maur Dry Goods & Grocery Co, Ltd., 37-RID-16 (not printed).

# See Fifteenth Annual Report, p. 35.
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own choice, it adheres also to the policy that it will not direct an
election or issue a certification when the proposed bargaining agent
lacks the necessary qualifications and therefore is incapable of serving
as a bona fide representative of the employees.

a. Capacity for Representation

During the past year, the Board had occasion to affirm its long-
standing policy of not directing an election where the union seeking
certification lacks the attributes of a bona fide labor organization.”
In this case, the Board found that, because the petitioning organiza-
tion was ‘“predominantly composed of, organized, and controlled”
by art directors who were supervisors within the meaning of section 2
(11) of the act, it was incapable of serving as bargaining representative
of the nonsupervisory drafting room employees. The Board declined
to deviate from the customary disqualification of organizations
dominated by supervisors on the basis of an alleged industry custom
of supervisors and rank-and-file employees belonging to the same
union. In the Board’s opinion, the existence of the alleged custom
was not proved. On the other hand, the Board did not pass upon
the allegation by a petitioning union that the intervenor in the case
was not a bona fide labor organization because it was dominated by
the employer. The Board pointed out that the contention consti-
tuted a charge of unfair labor practice under section 8 (a) (2) of the
act which could be heard only in a complaint proceeding.*®

The mere fact that the candidate bargaining agent is not a single
union, or the type of union customarily representing the employees of
the category involved, is not grounds for disqualification. For
example, the Board. continues to permit employees in the same unit
to select several unions to act jointly as their bargaining representa-
tive. Thus, the Board rejected the employer’s contention that the
joint petition of two unions should be dismissed.®® However, the
Board’s direction of election in this case specifically provided that if
the joint petitioners were certified, the employer might insist that
they bargain jointly for the employees as a single unit.

The Board during the past year again held that a craft union is
not disqualified from representing a unit of production and main-
tenance employees.® Nor is & union of production and maintenance
employces precluded from seeking certification as bargaining agent
for a separate unit of office workers in the same plant.s

o Whate-Washburne Co, Inc, 1-RC-1553 (not printed) See the cases cited 1 the Board’s decision
% Marine Optical Manufucturing Co, 92 NLRB 571

% Walson & Co., Inc, 92 NLRB 1793

80 Consolrdated Western Steel Corp., 93 NLRB 1199

81 The Oho Steel Foundry Co, 92 NLRB 683
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An individual person, as well as an organization, may represent

employees in collective bargaining. In such cases, however, the

Board requires a specific showing that the individual seeks represent-
ative status for the purpose of collective bargaining.62

b. Equal Representation of Employees

It has long been the Board’s policy to withhold certification from a
labor organization if there is proof that the union will not accord
effective representation to all employees in the bargaining unit.®
Since the willingness of the bargaining agent to represent adequately
the employees involved is the controlling factor,’ the Board will not
inquire into the employees’ eligibility to membership or the extent of
the union’s constitutional jurisdiction.®® Similarly, in the absence of
proof that the union seeking certification could not adequately repre-
sent the employees, the Board disregarded the fact that the union in
one case was limited by its parent international to a geographical area
other than the one involved.®® In another case, the Board rejected the
contention that the intervening union was not a labor organization
because under its constitution it could arbitrarily exclude employees
from membership on the ground of character.”

B. Impact of Contracts

In many cases in which petitions for representation elections are
filed, a question arises as to whether or not an election should be
denied because the employees in the unit sought are already covered
by a current contract between the employer and another bargaining
agent.

As stated in a recent case,
almost from the beginning of the Wagner Act, the Board has been faced with the
problem of deciding when, if ever, to conduct a representation election in the face
of a valid existing collective bargaining contract which is claimed to be a bar
In making its determination in such cases, the Board has had to balance two
separate interests, both of which the Act is intended to foster and protect: The
interest of employees and society in the stability that is essential to the effective

62 Campbell Offset Printing Co., Inc., 82 NLRB 1421, (The Board directed an election with the mdi-
vidual’s name on the ballot.) ’

83 See Fifteenth Annual Report, p. 36, and previous Annual Reports cited there.

% White-Washburne Co., Inc., 1-RC-1563 (not printed).

88 White- Washburne Co., Inc., cited above. Cf. The Graphic Arts Association, 91 NLRB 565, where the
Board reaffirmed the prinaiple that “the authority of a bargaining agent must be sought in the employees,
consent and not in the extent of a union’s jurisdiction.”

8 Johnson Printing Inc., 92 NLRB 1426.

7 Rock-Ola Mfy. Corp., 93 NLRB 1196.
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encouragement of the practice of collective bargaining, and the sometimes con-
flicting interest of employees to select and phange their representatives at will.t . |

In the cases in which the effect of an asserted ¢ontract had to be
determined, the Board has generally followed its established “contract:
bar’’ rules but with two.major changes. One change was to eliminate
the old rule that the reopening of a contract—when not specifically
provided for in the contract—opened the contract to a petition for a
new determination of the employees’ choice of representative.? The
Board declared this to be outmoded both by modern bargaining prac-
tice and by the present sophistication of employees in representation
matters. The other change was an adjustment of the premature
extension rule to fit the 60-day notice provision of section 8 (d).

The contract bar rules apply equally in both certification and
decertification proceedings.! The basic rule is that a contract, whether
newly executed or renewed under an automatic renewal clause,’ is a
bar to an election among the employees covered until shortly before
its termination date. To come within this rule the contract must be
a valid written agreement, signed by the parties, (1) recognizing the
employees representative as exclusive bargaining agent, (2) containing
substantive terms and conditions of employment for all employees in a
unit appropriate for collective bargaining, and (3) extending for a
definite and reasonable period.®

Thus, the Board has consistently held that an oral contract will not
bar an election.” This applies even if the contract is executed in
writing after the filing of a petition and made retroactive.! Nor is an
unsigned contract effective as a bar;® nor a contract which is not signed
by the proper parties.”

In determining what constitutes a contract of sufficient scope to bar
an election, the Board rejected the following as election bars: A
“letter of understanding’” regarding the reinstatement of a former con-
tract;!! an agreement limited to wages;!? contracts covering only

1 See the dissenting opinion of Chairman Herzog and Board Member Murdock in Harrisburg Railways
Co., 94 NLRB No 151,

2 See subsec. § of this section, Change in Rule on Reopening of Contracts, p. 73.

¥ See subsee. 7 of this section, Change in Rule'on Renewals, p. 78.

¢ Bethlehem-Sparrows Point Shipyard, Inc , 5~RD-44 (not printed).

$ Fifteenth Annual Report, p 61.

8 In connection with a contract bar question, the Board presumes in a representation proceeding that the
contracting union had represcntative status among the employees covered and does not admit evidence on
the question w hether at the time of the execution of the contract the union had been designated by a majority
of the employees. Sport Gurl Co , et al., 2-RC-1743 (not printed); Columbia River Salmon and Tuna Packers
Assn., 91 NLRB 1424,

T Weyerhaeuser Timber Co , 93 NLRB 842; Alpert & Alpert, 92 NLRB 8086.

3 Engineering Metal Products Corp., 92 NLRB 823; Monark Silver King, Inc., 94 NLRB No. 46.

¢ Safeway Stores, Inc., 16-RC-547 (not printed). -

1 International Shoe Co., 93 NLRB 331; Harrell Owens Co., 92 NLRB 160. :

1t Southern Heater Corp., 91 NLRB 1118,

12 Associated Transport, Inc, 93 NLRB 1564,
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pensions and insurance;!® and one providing only for arbitration
services.!* :

However, a properly executed contract still may be destroyed as a
bar to an election by other defects. Among such things which the
Board has held will render a contract ineffective as a bar are: Pro-
visions which are inconsistent with the policies of the act, such as an
unauthorized union shop or a preferential hiring clause; a substantial
change in the status of the bargaining agent which made the contract,
such as a schism within the union; unreasonable duration, or prema-
ture extension, of the contract. These are discussed in the remainder
of this section.

1. Effect of Invalid Union-Security Clauses

The Board since its inception has consistently held that a contract
containing a clause contrary to the basic policies of the act will not
bar an immediate election. This rule was developed originally to deal
with contracts of unions found to be dominated by employers and
contracts covering units based solely on race or sex. However, under
the amended act, this long-established rule has come into play most
frequently in cases involving contracts that contain invalid union-
security clauses. These illegal clauses fall generally into two types:
(1) A clause which conforms to the union-security provisions of the act,
except that it was not authorized by a referendum of employees as
formerly required,* or (2) a clause containing provisions that go be-
yond the limited union security permitted by section 8 (a) (3) of the
act. 'The Board has held that the existence of an invalid provision of
either type rendered a contract ineffective as a bar to a representation
election, regardless of whether or not the provision has been enforced.!®

a. Failure To Provide 30-Day Grace Period

Unauthorized clauses were less common in cases coming to the
Board during the past fiscal year, but clauses going beyond the union-
security provisions permitted by the act continued to be quite numer-
ous. Inmany of these cases the contract fell as an election bar because
it did not conform to the statutory limitation that employees may
be required to join a union only “on or after the thirtieth day following
the beginning of . . . employment or the effective date of {the]

B R-P & C Valve Dw., American Chamn & Cable Co., Inc , 94 NLRB No. 149; J. P. 0’Neil Lumber Co,
94 NLRB No. 190.

W Tezas Telephone Co, 93 NLRB 741,

18 The union-shop authorization poll was abolished by amendiment to the act in Public Law No. 189, ap-
proved by the President October 22, 1951, See sec. F of this chapter, The Union-Shop Referendum, and
appendix C, Text of the Amended Act The following cases were all decided before the amendment Muntz
Televiston, Inc, 92 NLRB 29, Indiana Lumestone Co, Inc, 92 NLRB 1337, Liberty Music Shops, Inc, 93
NLRB 178; Standard Steel Spring Co., 90 NLRB 1805,

18 Standard Steel Spring Co., 80 NLRB 1805 (unauthorized clauses); McCoy Truck Tire Recap Co., 93
NLRB 667 (1llegal terms); see also Chesler Glass Co , 92 NLRB 1016.
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agreement, whichever is the later.” I This requirement of a 30-day
grace period does not apply to employees who are already members of
the union, but only to employees (a) who are not members on the
effective date of the agreement or (b) who are hired after that date.®
In the interpretation of this 30-day grace requirement, the Board
declared that it had “no authority to construe the 30-day provision
. other than literally.” ®* Consequently it was constrained to
hold that a clause requiring employees to join the union on or after
the 29th day following the beginning of their employment, rendered
the agreement invalid.®

b. Preferential Hiring Clauses

Agreements which give preference in hiring to union members are
another type of invalid union-security clause which remove a contract
as a bar to an election.?® Found to be in this category was a require-
ment that new employees who were not union members had to obtain
clearance from the union. The Board held that this arrangement
gave improper preference to union members, who did not have to
obtain such clearance.? The Board also held invalid a provision that
new employees must be “satisfactory to both parties.” ** A ma-
jority of the Board found that this provision was intended and utilized
as an invalid form of union security.? But a contract clause which
provided for filling vacancics on a seniority basis and obligated the
employer to notify the union of the existence of vacancies was held
to be valid.** The Board construed this clause as not dealing with

union security.
c. “"Membership in Good Standing”’

A question also arose as to whether a contract requiring employees
to maintain “membership in good standing” is permissible under the
act. The Board ruled unanimously that “Congress intended by the
word ‘membership’ to permit a requirement of membership in good
standing.” ** Pointing out that this is the established practice in the
field of labor relations, the Board noted that, under the Wagner Act,

17 Sec 8 (a) (3), Rock-Ola Mfy Corp, 93 NLRB 1196, Continental Carbon, Inc, 94 No 148, Anaconda
Wire and Cable Co , 94 No. 222, Wheelco Instrument Co , 13~RC-1096 (not printed); National Lock Washer
Co , 13-RC-1223 (not printed); Aluminum Co. of America, $3 NLRB 1100; Jokn Hancock Mfg Co., 21-RC-
1610 (not printed)

Wa Charles A Krause Milling Co, 9T NLRB No 75 (deaided Dec 14, 1951)

18 Chesler Glass Co , 92 NLRB 193

1 Chesler Glass Co., cited above.

20 Muntz Telerision, Inc , 92 NLRB 29, Indwna Limestone Co, Inc,92 NLRB 1337,

2 McCoy Truck Tire Recap Co , 93 NLRB 667.

22 Newton Investigation Bureau, 93 NLRB 1574, Chamrman Herzog, dissenting, was of the opinion that
rather than to hold that the contract was not a bar to a present election, the effect on the validity of the
contract of any practice of the parties to require union membership as a condition of employment should be
left to be fully litigated 1 an unfair labor practice proceeding.

2 Where the terms of an asserted agreement are ambiguous, the Board determines from the evidence
whether, and what type of. union security was intended by the parties. Sece Snyder Engineering Corp.,
90 NLRB 783 Cf O F Shearer & Sons, 93 NLRB 1228

4 Northern Indiana Public Service Co . 91 NLRB 172

2 Firestone Tire and Rubber Co, 93 NLRB 981
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it had followed this interpretation counsistently, and Congress, in
adopting the 1947 amendments, made no change in the language of
the former statute on this point. The Board concluded that the
amended act’s prohibition against discharge of employees who lose
their membership for reasons other than nonpayment of dues or
initiation fees docs not change the type of membership which a union
may require.

Similarly, the Board upheld as a bar a contract which required
membership “in good standing in accordance with the Union’s Con-
stitution and Bylaws as a condition of employment.”” 26

d. What Constitutes Periodic Dues

The act limits union-security provisions to those requiring discharge
of nonunion employees for one reason only: ‘“Failure of the employee
to tender the periodic dues and the initiation fees uniformly required
as a condition of acquiring or retaining membership.” #

In the interpretation of this proviso, the Board has ruled that fines,
even though termed a ‘“‘dues increase” and intended to stimulate
attendance at union meetings, do not come within the meaning of the
statutory term ‘“periodic dues.” 28 Nor do “‘general assessments.”?®

Of a nonattendance charge of 50 cents a month which did not come
due until after a member had failed .to attend a union meeting, a
majority of the Board said:

We cannot consider such a charge, with the conditions attached, as regular
monthly dues. In our opinion it is nothing other than a fine. . . .

The statute specifies that the “periodic dues” be uniformly required. This we
read essentially to include the requirement that such dues be charged to all
members alike and that any distinctions in amount be based upon reasonable
general classifications. A charge which distinguishes between individual mem-
bers who attend particular meetings and those who do not attend particular
meetings, in our opinion, is not one “uniformly” applied. We do not doubt that a
member’s attendance at a union meeting is highly desirable and salutary to carry
out the democratic process. But, as we have already held, the Act as written
may not be used as a mean of requiring such attendance. The Act’s machinery
is equally unavailable to enforce the collection of a fine to accomplish this union
objective, 30

In another case, the Board was confronted with the question of the
legality of a contract clause requiring that employees, to retain their
jobs, must maintain “membership in the union to the extent of current
monthly dues, general assessments and initiation fees, if any. . . .7’

2 RCA Service Co., Inc,94 NLRB No 1.

2 See 8 (a) (3), proviso (B)

B8 Electric Auto-Iate Co , 92 NLRB 1073 (Board Member Styles dissenting)  This was an unfair labor
practice case.

2 International Harvester Co , Foundry Dwision (Lousnille Works), 95 NLRB No. 80.

30 Electric Auto-Late, cited above

91 International Harvester Co , cited above.,
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The Board ruled unanimously that the requirement to pay ‘“‘general
assessment’’ to continue employment went beyond the union security
permitted by .the act. Noting that assessments involved did not
“contain any element of regularity or periodicity,” the Board’s
unanimous opinion said:

This Board has the duty to administer the Act in accord with the letter of the
Act and the evident intent of the Congress that passed it. The only possible
interpretation of that intent, based upon legislative history, leads us to the con-
clusion that the assessments involved in this case are not encompassed within the
term ‘‘periodic dues’’ as used in Section 8 (a) (3) of the Act. . . .

It appears that Congress intended to eliminate the nonpayment of assessments,
as such, as a basis for discharge of employees. It is our duty to follow that
intent.

Therefore, the Board ruled, the contract containing this clause

could not constitute a bar to an election.

e. Deferred or Amended Clauses , |

The presence of an illegal union-security clause, however, has not
prevented a contract from barring an election, if the application of
the clause was clearly deferred until the contracting union was duly
authorized in a union-shop referendum under section 9 (e) 32 or until
its legality is established.?® If the contracting union later obtained
the necessary authority under-section 9 (e), the union-security clause
became automatically effective, but if it exceeds the limits provided
in section 8 (a) (3) the contract of which it is a part ceases then to be
a bar to a representation election.®* The Board has consistently held
that the mere insertion of a general severability clause does not prop-
erly defer application of an illegal union-security provision and does
not preserve the contract as a bar.®® Nor is there such a defer--
ment where the saving clause permits the illegal union-security pro-
visions of the contract to operate until the proper tribunal declares
it invalid.® An oral understanding that a union-security clause
shall not become operative until it can become legally effective also
was held insufficient to save the contract as a bar.¥

While the proper recission or correction of an illegal union-security
provision will validate the contract as a bar to a representation elec-
tion, the amendment of the contract is not effective for contract bar
purposes if it is not made until after the filing of the petition.®

32 Agplundh Tree Erpert ,92 NLRB 1013. The requircment of such referendum was abolished by amend-
ment to the act contamned in Public Law No. 189, approved by the President October 22, 1951,

3 Sa-Mor Quality Brass, Inc, et al , 93 NLRB 1225,

# Aluminum Co of Ameriwca, 93 NLRB 1190,

35 Sonotone Corp , 90 NLRB 1236, Wheelco Instrument Co., 13-RC-1096 (not printed); O. F. Shearer &
Sons, 93 NLRB 1228.

38 Muntz Television, Inc., 92 NLRB 29, Indiana Limestone Co., Inc, 92 NLRB 1337, Sa-Mor Quality
Brass, Inc., et al,, 93 NLRB 1225

37 Sonotone Corp., 90 NLRB 1236
8 Snyder Engineering Corp., 90 NLRB 783.
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2. Coverage of Contract

Because an election petition raises a question only as to the repre-
sentation of employees in the unit sought, a contract naturally is
not a bar unless it covers at least a substantial number of the em-
ployees in the unit. Thus, an election is not barred by a contract
from which the employees sought in the petition are specifically
excluded.®® This is true also where the parties to the contract have
substantially departed from the unit previously certified by the
Board.® Similarly, a contract does not bar an election among the
employees in a new plant subsequently acquired by the employer,
even though the contract specifically provides for the coverage of
companies acquired later.!

a. Master Contracts

Master contracts often present problems of coverage. For example,
a master contract was held no bar to an election at one of the em-
ployer’s plants where by its own terms it was not effective because
no local agreement had been completed at the time of the petition.*
Nor was a master contract held to bar an election at a new plant for
which the contracting union had not been certified and the inclusion
of the plant in the master agreement had not been negotiated between
the parties as required by the agreement.*®

However, a master contract which provided for execution of local
supplemental agreements was held to cover employees of a single
plant as a full-scale collective bargaining agreement and therefore a
bar to an election, when the master agrcement was a 13-page document
of 75 clauses setting forth hours of work, holiday and overtime pay
provisions, seniority, vacations, grievance procedure, retirement, and
various insurance benefits.#* In this case, the master contract was
found to be the basic agreement and the local supplemental agree-
ments merely served to fill out its terms as to certain local conditions.

b. New, Resumed, or Expanded Operations

A contract is not a bar if executed at a time when actual operations
at the plant covered have not begun and the employer has not yet

39 The Baltvmore Transit Co , et al , 92 NLRB 688; Reynolds Metals Co., 93 NLRB 721

4 Continental Can Co, Inc., 91 NLRB 500. Board Member Murdock, dissenting, was of the opinion
that the case was not within the principle announced in the Satannak Electric end Power case, 48 NLRB
33, relied on by the majonty. -

4 Sinclair Refinery Co., 92 NLRB 643,

2 U, 8 Rubber Co,13-RC-1351 (not printed).

@ Cadillac Motor Car Division, 94 NLRB No 41; cf. Phelps- Dodge Corp , 93 NLRB 990, where similar
conditions in a contract had been complied with and the econtract was, therefore, held to bar the petition
of a rival union. )

i Pillsbury Mills, Inc., 92 NLRB 172,

974250—052 6
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recruited a representative complement of employees.® And a contract
which provided for the transfer of the employees to a new location was
held not to bar an election at the new plant, where only a small
number of the employees covered by the contract transferred and the
employer had to hire a large contingent of new employees. Under
these circumstances, the Board was of the opinion that the new plant
was equivalent to a completely new operation.* Morcover, an auto-
matically renewed contract was held no bar where automatic renewal
occurred while the plant was shut down indefinitely and operations
were subsequently resumed with new employces because the former
employees were no longer available.” However, a contract covering
a unit which expanded after its exccution will be a bar to an election
if there has been no material change in the scope and character of the
unit and if the original working force is representative of the em-
ployees in the unit at the time of the petition.*

A contract covering an association-wide multiemployer unit was
held no bar to an election among the employees of an employer who had
withdrawn from the association.®

3. Schism and Change il.i Status of Contracting Agent

In cases in which a contract bar is asserted, the Board is at times
confronted with situations in which all or a large part of the employees
covered by the contract appear to have repudiated the contracting
union by formally transferring their allegiance to another representa-~
tive. It has been the Board’s policy * to proceed with the determina-
tion of representatives whenever such defections raisc a substantial
doubt as to the identity of the representative which is the employees’
present choice. In the Board’s judgment, the resolution of such a
doubt is necessary in the interest of the stability in labor relations
which the act seeks to promote.

While, in extreme cases, uncertainty as to the contracting union’s
majority status may clearly result from intraunion dissension,® the
Board in order to find that the doubt arising from a schism in the con-
tracting union is substantial enough to justify an election, has gen-
erally “required as a minimum * * * that the members of the

45 Lehighton Furniture Corp., 94 NLRB No. 58, ¢f H Muehlstein and Co., 93 NLRB 1273

¥ Richard Alan Button Co,94 NLRB No, 219.

47 Sheets & Mackey, 92 NLRB 179, see also Decce Records, Inc., 93 NLRB 819,

48 JT Muehlstern and Co , 93 NLRB 1273, Corning Glass Works, 93 NLRB 775.

1 FEconomy Shade Co , 91 NLRB 1552

0 Curson Purie Scott, 69 NLRB 935 (1946), but see Sagimnaw Furniure Shops, 97 NLRB No. 231,

st See, for instance, Jokn Hancock Mutual Life Insurance Co , 93 NLRB 778, where “‘extreme confusion
and uncertainty’”” was shown by the expulsion of the contracting union from its parent organization, the
following disaffiliation of a large number of 1ts locals, and the merger of the expelled union into another organi-
zation.
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contracting union, gathered at a meeting held for such purpose, have
expressed through a formal vote their desire to take action affecting
the existence or continued functioning of the union concerned.” ®
In one case in which an election was held justified on these grounds,
the Board rejected the contention that the above standards were not
met when members of the contracting local union at two plants cover-
ed by separate contracts convened separately rather than jointly.®
The Board observed that both meetings were specially convened by
the chief officers of the local for disaffiliation purposes. In another
case, the Board considered it immaterial that the contracting union
had not been formally dissolved and its charter had not been returned
to its parent federation.®

One case in which a question of schism arose presented the following
circumstances: Members of a local union, which had made the con-
tract, voted to disaffiliate from one national union and affiliate with
. another. The vote was taken at a special meeting called by the local
officers for that purpose. The original parent national union de-
clined to recognize the disaffiliation, and another group of members
in the plant elected new officers in the name of the old local. The
new officers processed a grievance and conferred informally with the
employer about reopening the wage provisions of the contract. The
Board declined to rule upon the legal validity of the disaffiliation, but
it held that these circumstances revealed such a schism in the con-
tracting union’s organization as to remove the contract as a bar to an
election.®

Similarly, a majority of the Board held in another case that, be-
cause of the schism within the contracting union, its contract was no
bar to a present determination of the employees’ representative, not-
withstanding that the contracting union continued to process griev-
ances and to hold monthly meetings and that four of its five officers
remained loyal.%®

On the other hand, an election will not be directed if the contracting
union, notwithstanding disaffiliation action, has continued to function
and to represent the employees as before. Under these circumstances,
the contract will be held a bar, particularly where it does not appear

52 Columbia Rwer Salmon and Tuna Packers Association, et ol., 91 NLRB 1424, see also Boston Muachine
Works Co., 8 NLRB 59, Fiftcenth Annual Report, p. 64, and Tourek Manufacturing Co., 9 NLRB 5.

8 American Radiwtor and Standard Sanitary Corp., 93 NLRB 7. For other cases where schism was found,
see Radio Station WBNY, 92 NLRB 1561; John Hancock Mutual Life Insurance Co , 93 NLRB 778,

s Shawinigan Resins Corp , 91 NLRB 354, see also The Edwin H. Futler Co, 9 NLRB 1880,

% Radione Products Dw., Radionic Controls, Inc , 91 NLRB 595

% Harrisburg Ralways Co, 94 NLRB No 151, Chairman Herzog and Member Mudock, dissenting,
beheved that the disaffiliation 1 this case did not create such confusion in the bargaining relationship be-
tween the employer and the contracting union that the contract could no longer promote stability 1n in
dustral relations. They said that the application of the schism doctrine to the facts of the case mght en-
courage raxding by rival unions during the life of an existing contract.
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that the petitioner has acted on behalf of the employees,” or .where
the disaffiliation was not in fact successful.® And a Nation-wide con-
tract was held to bar an election where defection from the contracting
union was limited to one of 35 locals covered by the contract and the
local involved continued to function and to be recognized by the em-
ployer.*® - 2

Since the only question to be determined in schism cases is whether
such confusion exists as to the status of the contracting union that the
contract no longer serves to stabilize labor relations,® the Board will
not pass upon the legal validity of the disaffiliation action ® or the
property rights or collective bargaining duties of the parties.®

As in the case of a schism within the contracting union, a contract
will not be held to bar an election if the bargaining agent has aban-
doned its contract or has become defunct and has ceased to exist.®

4. Duration of Contracts

Originally, in applying the “reasonable period’’ yardstick, the Board
declined to recognize a contract as a bar to an election for more than 1
year except under unusual circumstances, or unless contracts for longer
periods were customary in the particular industry.® More recently,
as collective bargaining relationships began to stabilize, the Board has
adopted the 2-year term as its standard for a reasonable period.®
Adhering to this policy, the Board during the past year again held
that “in the absence of custom in the industry, a contract for more
than 2 years is presumed to be unreasonable and therefore a bar to a
representation petition only during the first 2 years of its existence.”
The 2-year rule applies to a contract of indefinite duration, which will
not be recognized as a bar where 2 years or more have elapsed since
the making of the contract.”

The Board has also held that when automatic renewal of a contract
has been forestalled by proper notice, the contract cannot bar an
election during negotiations for new terms. This is true even though
the contract provides that, in the event of proposed substantial
changes, all other provisions of the contract are to remain in full
force and effect and the newly negotiated provisions are to become part

51 Dwagraph-Bradley Industries, Inc., 91 NLRB 605 (Board Members Houston and Reynolds dissenting).

% Columbia Rwer Salmon and Tuna Packers Association, et al., 91 NLRB 1424,

% RCA Service Co, Inc., 94 NLRB No. 154.

8 The Edwin H. Fitler Co , 9 NLRB 1880

81 Radiwnic Products Dunsion, Radionic Controls, Inc , cited above; Shawinigan Resins Corp , cited above.

82 The Chesapeake & Potomac Telephone Co. of Baltrmore City, 5-RC-682 (not printed); American Radiator
and Standard Sanitary Corp , 93 NLRB 7; Dewey & Almy Chemucal Co., 94 NLRB No. 178.

8 Brown & Williamson Tobacco Co., 92 NLRB 1380, Kerrigan Iron Works, Inc , 10-RC-1154 (not printed).

% National Sugar Refining Co of N. J, 10 NLRB 1410 (1939).

8 Reed Roller Bit Co., 72 NLRB 927 (1947).

8 Interstate Brick Co., 91 NLRB 1428; San Francisco Retailers Council, 90 NLRB 1803

&7 Stone & Webster Engineering Corp., 9¢ NLRB No. 39.
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of the contract as amendments. Such a provision, the Board stated,
“rendered the contract, at best, one of indefinite duration which,
under the circumstances, cannot preclude a determination of repre-
sentatives.” ® Similarly, the Board held that where timely notice
had been given of a desire to modify an automatically renewable con-
tract, a subsequent agreement to continue the contract in effect
indefinitely until negotiations for a new contract were completed did
not reinstate the contract as a bar to a representation petition.®
Unlike contracts of indefinite duration, contracts which may be
terminated at the will of the parties are not a bar at any time. This
rule has been applied generally where the original term of a contract
was subject to such termination,” but the Board has also held that
provisions to continue the contract, after notice of intended modifica-
tion is given, “until an agreement was reached, or failing agreement,
until either party served a termination notice’” transformed the con-
tract into one terminable at will, which cannot preclude an election.”
As heretofore, the Board has held that a contract which, at the time
of the Board’s decision is about to expire, does not bar an election.”™

5. Change.in Rule on Reopening of Contracts

Under past Board rules, the reopening of a contract would open the
way for a new representation election unless the reopening was speci-
fically provided for in the contract.® And in reopenings under a
contract clause, the reopened negotiations had to be confined strictly
to areas provided by the reopening clause in order to maintain the
contract as a bar.

This general rule was a corollary of the doctrine that the premature
extension of a contract, before its term had run, entitled employees to
a new choice of representative if they wanted it.”* Both rules were
designed to forestall any effort to thwart the statutory guarantee to
employees of full freedom in choosing their bargaining representative.
The Board long held that, in either type of situation, the employees
were entitled to an immediate election of representative if a petition
were filed before’the expiration date of the original contract.

6 Inco Co, 93 NLRB 745.

% Rooney Optical Co., 8~RC-767 (not printed).

1 Mountein States Telephone and Telegraph Co., 30-RC-276 (not printed); Tezas Telephone Co., 93 NLRB
741,

N Great Lakes Carbon Co., 92 NLRB 507; Mount Shasta Pine Manufacturing Co, 92 NLRB 1138

2 Dactaphone Corp , 90 NLRB 962; Evening News Publishing Co., 93 NLRB 1355.

B Gay Games, Inc., 88 NLRB 250 (1950) (reopening beyond scope of clause); Greennlle Fimshing Co., Inc.,
71 NLRB 436 (1946) (reopening within scope and discussion of origin of rule); U. S. Vanadium Corp., 68
NLRB 389 (1946) and Olin Industries, Inc, 67 NLRB 1043 (1946); Great Bear Logging Co., 59 NLRB 701;
Chapman Valve Manufacturing Co., 40 NLRB 800. These decisions were specifically overruled by Western
Electric Co., Inc, 94 NLRB No. 9.

" See subsec 9 of this section, Premature Extension of Contracts,
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In the interest of putting bargaining relationships upon a more
stable and predictable basis, the Board since 1949 has permitted pre-
maturely extended agreements to continue as a bar for the term of the
original agreement.”

During the past year, the Board also reexamined its rule on reopen-
ings in the light of (1) the bargaining scheme of the present statute as
set forth in section 8 (d); (2) the realities of bargaining as practiced
today; (3) the present sophistication of employees in representation
matters; and (4) the need to stabilize labor-management relations as
far as possible without depriving employees of their right to an oppor-
tunity to change bargaining agents, if they wish, at reasonable and
predictable intervals. As a consequence, the Board decided unani-
mously to discard the old rule. Instead, it adopted the policy that
the reopening or modification of a contract by mutual consent, whether
or not it contains a reopening clause, does not open it up to an election
before the normal time, near the end of the contract’s original term.™

The Board stated the new rule as follows:

Whether or not an exclusive bargaining contract contains a provision for modi-
fication, and regardless of the scope of such a modification provision if provided
for in the contract, the parties may renegotiate or modify any of the provisions of
the contract during its term, if done by mutual assent, without “opening up’’ the
contract to an otherwise prematurely filed petition. . . . Rival union petitions
will of course continue to be timely if appropriately filed in relation to the orig-
inal contract term.”” This does not lift the premature extension rule.™

In reaching this result, the Board reasoned:

A number of factors impel this determination. Foremost among these is the
need for increased stability in industrial relations. By this holding, such stability
will be achieved in relatively large measure, at a minimum sacrifice of the some-
times conflicting statutory poliey of protecting employees’ freedom to change their
representatives., As time has gone on, employees have become increasingly
familiar with their collective bargaining rights under the Act and have acquired
a better knowledge of the unions available and chosen to represent them. This
being so, an apposite modification of Board contract bar rules to encourage con-
tinuity will not operate seriously to prejudice any party concerned.

Rival union petitioners normally expect, and-are expected, to file for change
of bargaining representative only at the appropriate time before the contract’s
automatic renewal date or terminal date, as the case may require. They are not
entitled to governmental encouragement of a practice of filing at a time entirely
dependent upon the fortuity of the contracting parties’ mutual undertaking to
modify their contract, while it is still current, although without the benefit or
beyond the scope of a modification clause in the contract.

75 Republic Steel Corp., 88 NLRB 483.

8 Western Electric Co., Inc., 94 NLRB No. 9 (Board Member Reynolds not partieipating)

1 Western Electric Co., Inc., cited above,

18 See subsec. 9 of this section, Premature Extension of Contraets, and subsec. 7, Change in Rule on Re-
newals,
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Employees will not be prejudiced, as they stand to gain 1n the form of benefits
becoming immediately available as a result of modified contract provisions freely
negotiated, in the light of changed conditions, by their employer and the incum-
bent union.

6. Forestalling Contract Bar

The question of whether an existing contract should be held to bar
a present election frequently depends upon the time when the con-
tract was made or renewed. The Board has established certain rules
fixing the time when a petition must be filed, or when a competing
representation claim must be asserted, in order to forestall a contract
between the employer and incumbent union from becoming a bar to a
rival petition. In general, the same rules apply to a renewal of a
prior contract.

a. Timeliness of Petition

In view of the Board’s change in the rule on contract renewals
under the 60-day notice provision of section 8 (d), a petition normally
should be filed at least 61 days prior to the expiration of the contract,
or earlier in the case of a contract which provides for automatic
renewal earlier than 60 days from expiration.™

This rule stems from the Board’s decision that when the parties to
a contract elect to give 60-day notice under section 8 (d) and thereupon
make a new contract, the new contract will constitute a bar to an
election.® However, if the parties do not give such notice, petitions
continue to be timely up until the day before automatic renewal date,
if the contract has one,® or until a new contract is made after expir-
ation of the old one, if there is no provision for automatic renewal.

The general rule still prevails that a contract made or renewed
after the filing of a petition does not bar an election. Nor does a
contract made or renewed in the face of a rival petition become
operative as a bar to a subsequent amendment to the petition if the
amendment is insubstantial, such as a minor change in the unit
requested.®

In determining the timeliness of a petition, the Board’s general rule
is that the effective date rather than the execution date of the con-
tract is controlling. Accordingly, a petition filed after the execution
date of the contract but before the effective date is timely.®® How-
ever, a contract executed after the filing of a petition but effective
retroactively does not bar the petition.®

% See subsee, 7 of this section, Change in Rule on Renewals

% De Soto Creamery and Produce Co , 94 NT.RB No 229 (Chairman Herzog and Board Member Reynolds
dissenting).

8t.Males Laboratories, Inc , 92 NLRB 23

8 Westinghouse .Air Brake Co , 6~RC-534 (not printed),

8 Cf De Soto Creamery and Produce Co., cited above

M Southern Heater Corp , 91 NLLRB 1118
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Petitions for representation elections may also be filed too early in
the term of an existing contract. In general, however, the Board
pursues & liberal policy in regard to early filings. Noting that peti-
tions filed 3 months before the automatic renewal date of a contract
have been held timely, the Board stated in the De Soto case that the
original petition “would have been timely although filed almost three
months prior to the 60-day termination.”’% The Board in other cases
rejected contentions that petitions were premature where they were
filed 2 months before the automatic renewal date or 2% months before
the earliest termination of the contract.®

b Representation Claims—the 10-Day Rule

The assertion of a representation claim or a request for recognition
by a candidate bargaining agent also may forestall the operation of a
contract as a bar under certain circumstances.

The Board has consistently held that where a rival union presents
an employer with a claim for recognition which has a substantial and
recognizable basis, the subsequent execution or renewal of a contract
with another union does not bar an election.

A bare and unsupported claim to majority representation also will
forestall such a contract as a bar, if the claimaint files a petition within
10 days from the date of the claim, under the Board’s 10-day rule.¥
The Board applied this rule in one case where the representation claim
was served on the employer after he had made an oral agreement with
another union but 1 day before the oral agreement was reduced to
writing.$® The claiming union in this case proceeded to file its petition
within 10 days, and it was held timely. The rule also was applied
when the petitioning union served notice of its claim 5 days before the
employer executed a contract with another union, and filed its petition
within 10 days. The contract was held no bar to an election.®

The question of what constitutes such a substantial basis for a’
claim that it will forestall a subsequent contract’s operation as a bar
was raised in at least two cases during the past year. In one case, the
Board found that a claim for recognition accompanied by notice of a
schism within the incumbent union and followed by wunfair labor
practice charges ‘“was substantial and had a demonstrated founda- .

88 De Soto Creamery, cited above. ,

8 International Flarvester Co., 90 NLRB 1905, Marine Optical Mfg. Co., 92 NLRB §71. In the latter case
the Board also noted that the contracting union was dissolved before the filing of the petition.

8 This rule 1s known also as the General Electric X-Ray doctrine, from the case of that name in which it was
announced, 67 NLRB 997 (1946). For a recent applicatiou of the rule, see Gerber Products, 93 NLRB 1668,
which also mvolves a question of identity of the employer ducing the transfer of operations of a plant from
one company to another.

8 Alpert & Alpert, 92 NLRB 806. The decision noted, “The Board has repeatedly held that an oral eon-
tract has no standing as a bar to a representation proceeding.”

8 Cooper’s, Inc., 92 NLRB 1900. .

B
'
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tion.”*® Accordingly, the Board held that a contract between the
employer and the incumbent union made after this claim did not bar
a petition filed 2 months later. In another case, the Board held that
the petitioner’s representation claim was substantial where the pe-
titioner had a contract with the employer and upon its termination
sought to negotiate a new contract.” Consequently, a contract made
by the employer with another union after this claim did not bar a
petition filed after execution of the contract.

For the purpose of establishing whether a timely representation
claim has been made, the date of the employer’s receipt of notice of the
claim is controlling, rather than the date of mailing of the notice.®
Thus, 2 claim was held too late when the employer did not receive the
letter requesting recognition as majority representative until the day
after the execution of the contract.® Nor was a claim contained in a
letter, addressed to an official no longer with the company, which was
returned to the post office unopened held sufficient, because the em-
Ployer had no actual knowledge of the claim before the execution of
the contract.”® Nor was such a claim sustained where the petitioner
stated its claim in a letter sent by ordinary mail and there was no
evidence that the employer had ever received the letter.®

The filing of a petition under the 10-day rule is governed by section
102.86 of the Board’s Rules and Regulations, Series 6. Therefore, a
petition received in the regional office on the 11th day after the de-
mand for recognition is timely where the 10th day falls on Sunday.®
In one case, in which the petition was filed in the wrong regional office
of the Board, but later transferred to the proper regional office, the
Board held that in case of a faulty original petition, which is later
perfected, the date of the original petition shall govern in applying
the 10-day rule.”” i

¢. Avutomatic Renewal

Because a major share of collective bargaining agrecments provide
for automatic renewal, the Board in contract bar cases is often con-
fronted with the question of whether automatic renewal of a contract
has been forestalled by a rival union’s assertion of a claim, or by the
filing of a petition. The basic rule in such cases is that, to prevent
an automatically renewed contract from becoming a bar, the rival
claim must be made, or the petition must be filed, before the auto-

¢ Sunft & Co, 94 NLRB No. 137.

91 National Chemical & Manufacturing Co., 94 NLRB No. 184

2 Southern Heater Corp., 91 NLRB 1118.

93 Keystone Tanning and Glue Co., 92 NLRB 201

% Snyder Engineering Corp , 90 NLRB 783. . - p
95 Miles Laboratories, Inc., 92 NLRB 23. -

% Standard Nut and Bolt Co., 92 NLRB 412,

9 International Shoe Co., 93 NLRB 331,
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matic renewal date of the contract.®® However, this rule has been
modified in cases where the parties elect to give notice under section
8 (d). In these cases, the petition must be filed before such notice is
given® Moreover, renewal whether automatic or otherwise does not
open the way for an election during the certification year.!

In one case this year, the Board was confronted with the question
of the timeliness of a petition filed on the very day on which the con-
tract became automatically renewed.? The Board held the petition
was too late. 'The Board ruled that, to be timely, a petition must be
filed before the effective date of the contract’s automatic renewal
provision.

Calculating the precise date of automatic renewal occasionally
presents a problem. In the case of contracts which provide for notice
to be given a specified number of days “prior to the expiration date”
of the contract, the Board has followed the practice of taking the last
day of the contract’s original term as the last day of the automatic
renewal period. That day is counted in counting back the required
number of days.? Thus, for example, where a contract for 2 years is
made effective on September 15, with provision for automatic renewal
“60 days prior to expiration,”’ the Board counted September 14 of the
second year as the last effective day of the contract. In computing
the automatic renewal date, this last effective day of the contract—
September 14, in this case—is counted as the last day of the auto-
matic renewal period, unless there is plain evidence of a contrary
intent in the contract.* The automatic renewal date in this case was
found to be July 17. In explaining the adoption of this method of
calculation, the Board observed that automatic renewal provisions
are commonly intended ‘‘to provide a period immediately before the
end of the contract term to negotiate outstanding differences and thus
avoid interruption of contractual relations.”

7. Change in Rule on Renewals

The general rule on contracts which contain automatic renewal
clauses is that a petition, to be timely, must be filed before the auto-
matic renewal date. As a corollary to this rule, the Board has held
that a new contract executed during the term of a prior contract but
before its automatic renewal date constituted a ‘“premature extension”

9% This is known also 1n Board decisions as the ‘“Mill B”” date, from the name of the first decision dealing
with such renewals, Ml B, Inc., 40 NLRB 346 (1942) This is the date mentioned in the contract on which
the contract will automatically renew 1tself unless one of the parties gives notice of an intention to terminate
or modify the contract. See Evans M:illing Co., 94 NLRB No. 164

9 See subsec 7 of this section, Change 1n Rule on Renewals.

1 See sec C of this chapter, Impact of Prior Determinations

2 Miles Laboratories, Inc., 92 NLRB 23.

3 Little Rock Furniture Manufacturing Co , 80 NLRB 65

4 Miles Laboratories, cited above.
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of the prior contract. Therefore the new contract is no bar to a
petition filed before the automatic renewal date.® But a new contract
executed between the automatic renewal date and the expiration date
of the prior contract has been held a bar to a petition filed after the
automatic renewal date. This rule applies even though the new
contract does not take effect until the expiration of the old one.®

During the past year, however, the Board made a major change in
these rules on the timeliness of petitions in such contract renewal
situations. The change resulted from a reexamination of the pro-
visions of section 8 (d). This reexamination was made in a case in
which a rival union had filed a petition before the automatic renewal
date but after the employer and the incumbent union had given the
60-day notice required by section 8 (d) and thereupon made a new
contract which they asserted as a bar. The new contract was executed
before the contract’s automatic renewal date, which fell 30 days
before the expiration date. Concluding that section 8 (d) is ‘“patently
designed . . . to have the parties negotiate and execute new con-
tracts between the 60th and 30th day prior to expiration of existing
contract,” a three-member majority of the Board adopted the rule
that a contract made during this period would be held to bar a subse-
quent petition for election.”

The majority opinion stated the new rule as follows:

We shall normally hold in future cases, that a new contract which . . 1s
executed, pursuant to a 60-day notice under Section 8 (d) (1), in the 60-day period
prior to expiration of an existing contract, and which is also executed prior fo the
filing of a petatron, will bar the petition, even though the petition is filed prior to a
30-day automatic renewal date of the expiring contract, and prior to the effective
date of the new contract

Rival unions, the decision pointed out, “therefore will simply be
required to file their petitions more than 60, rather than 30, days prior
to the expiration of a contract in this situation.”

Detailing the functioning of this new rule in two hypothetical
situations posed by the dissenting Board Members, the majority
opinion said:

In the situation . . . of a 60-day notice under Section 8 (d) (1) given 75 days in
advance of the termination date of an existing contract, a new contract executed
in the 15 days following such notice would still be subject to the Board’s “‘prema-
ture extension’’ and “‘effective date’’ rules, but a new contract executed anytime

thereafter in the 60-day period prior to the termination date of the existing contract
would receive the protection of the rule here enunciated. Similarly, in the case

s Wachita Union Stockyards Company, 40 NLRB 369, Republic Steel Corporation, 8¢ NLRB 483,

& Northwestern Publishing Co , 71 NLRB 167; Mississippr Lime Co. of Massouri, 71 NLRB 472

1 De Soto Creamery & Produce Co, 94 NLRB No 229 (Chairman Herzog and Board Member Reyuolds
dissenting) Chairman Herzog and Board Member Reynolds held that no change in the Board’s established
contract bar rules was required, because the provisions of 8 (d) are intended to establish a cooling-off pertod
before a work stoppage, and there 1s no legislative history mdicating that Congress intended the Board’s
contract bar rules were to be changed because of the msertion of 8 (d).
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of a 60-day notice under Section 8 (d) (1) given 50 days prior to the termination
date of an existing contract, a new contract executed anytime in the following 50-
day period would be given such protection, because executed in the 60-day perlod
prior to the termination date of the existing contract. -

The Board, however, did not apply the new rule in this particular
case on equitable grounds, because the petitioning union had filed a
petition before the 60-day notice but withdrew it on advice of an
NLRB regional director that it was prematurely filed. ’

8. Premature Extension of Contracts -

In order to adjust the contract bar rules to the statutory mandate
which guarantees employees freedom of choice of bargaining repre-
sentatives, the Board has long followed the rule that a prematurely
extended contract will not bar an election petition “which is timely
with respect to the expiration date of the original agreement.” # But
if the original contract contains an automatic renewal clause, this rule
requires ‘that the petition be filed, or a representation claim made,
prior to the automatic renewal date.® :

However, in case the parties to the contract elect to give 60-day
notices under section 8 (d) and thereupon negotiate a new contract,
this does not constitute a premature extension of the old contract, even
though the original contract provided an automatic renewal date of
Iess than 60 days.” In practice, this means that a petition normally
should be filed at least 61 days prior to the expiration of a contract, or
earlier in the case of a contract which provides for automatic renewal
or notice of termination earlier-than 60 days from cexpiration.

The premature extension rule is designed to provide employees with
an opportunity to change bargaining representatives, if they wish, at
“predictable and reasonable intervals.” !! However, the premature
extension of a contract does ‘“‘not in and of itself render the extended
agreement ineffectual as a bar during the period that the original con-

8 Standard Steel Spring Co , 90 NLRB 1805

¢ Mules Laborafories, Inc , 92 NLRB 23, Pillsbury Mills Inc., 92 NLRB 172,

10 DeSoto Creamery, 94 NLRB No. 229 (Charrman Herzog and Board Member Reynolds dissenting).
See subsection 7 of this section, Change in Rule on Renewals.

11 American Steel Foundries, 85 NLRB 19,

In establishing the rule, the Board mn Wichifa Union Stockyards Company, 40 NLRB 369 (1942), saxd:
“Were we to hold that the parties to a collective bargaining agreement covering a period of several years
could forestall a petition for investigation and certification of representatives by entering into a supplemental
agreement modi{ying the contiact in advance of the date fixed therein for reopening negotiations, the right
of the employees to seek a change of representatives after the lapse of a reasonable time might be defeated.
So to hold would require of employees, desiring to change representatives, acceleration of organizational
act1vities so that they would be ready to assert a claim of majority representation at any tume the contracting
parties might elcet to discuss modificatton of the existing agreement 1nstead of stabilized labor relations.”
Member Murdock dissented solely on the question of service of the notice. He based his position upon the
fact that the vice president-general superintendent did not actually examine the letter. He said that had
he “actually looked at the envelope and seen the Intervenor’s name thereon as the return addressee, I would
unhesitatingly have found that he should have accepted the letter, for then I would have been satisfied that
the evidence disclosed knowledge on his part as to the nature of the letter.”
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tract would have remained in effect had it not been so extended.’” !?
In other words, the extended agreement continues as a bar only for the -
term of the original contract.

.. The .premature extension rule applies even though the contract has
been extended for economic reasons rather than to prevent a redeter-
mination of representatives. The Board has stated that its “concern
is not the purpose but the cffect of such premature extensions.”’'?
The Board likewise rejected the contention that the rule should not be
applied because substantial benefits accruing to employees from an
extension contract which were obtained for them only by bargaining
for a longer contract, outweighed the immediate exercise of their right
to change representatives.”* Nor does it make any difference that a
majority of the employees affected ratified the extension agreement.!

The Board also declined to make an exception to the rule where the
agreement was made upon the insistence of the employer and in
response of appeals from public authorities to avert a strike.’® In this
case, the contracting union conceded the validity of the Board’s pre-
mature extension rule, but urged that it should not be applied because
of “special circumstances.” The circumstances were: (1) The em-
ployer, despite a notice of the representation claim of the petitioning
union, insisted upon the extension because he was unwilling to nego-
tiate another contract for the ensuing year. (2) The mayor of the
city urged making the agreement because a strike in the city’s principal
plant at that time would seriously disrupt the community and might
cause the city to lose the plant of & new company which was planning
to locate there. (3) The employces had ratified the extension agree-
ment by vote of 315 to 20. The contracting union contended further
that this vote was tantamount to a designation of it as bargaining
representative, and therefore no question of representation existed.

The Board majority, in holding that the premature extension rule
should apply, said:

The premature extension rule was necessitated by the mandate of the statute
guaranteeing freedom of choice of a bargaining representative to employees.
We do not find that the circumstances herein urged as ‘‘special’”’ are of such
nature as to require us to override this primary purpose of the statute.!?

12 Republic Steel Corp., 84 NLRB 483,

13 Stendard Steel Spring Co., 90 NLRB 1805.

# Consolidated Western Steel Corp., 93 NLRB 1199,

13 The Cornelius Co., 93 NLRB 368; Lousnille Railway Co , 94 NLRB No. 12

16 Alhion Malleable Iron Co., 90 NLRB 1640 (Board Member Murdock dissenting).

17 Member Murdock, in his dissent, took the view that an exception to the premature extension rule
should be made in this case. He also took the view that no real question of representation existed because
the extended agreement, ratified by the employees, specaifically provided for recognition of the contracting
union as sole representative of the employees.
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In rejecting the contention that the ratification of the extended
agreement eliminated any question of representation, the majority
opinion said:

We have, however, held that even a union-security election is not tantamount
to an election of representatives for the purpose of collective bargaining. The
fact that the membership here voted to approve the extension of the existing
contract is therefore not dispositive of the issue of their choice of bargaining
representatives for the future.

9. Termination of Contracts ‘

In determining whether or not an asserted contract is a bar to a
present election, the Board must frequently pass upon the question
whether the contract has in fact been terminated by the parties. The
Board has consistently held that a contract is removed as a bar where
notice to terminate or modify the contract is given in accordance with
the terms of the contract.® Thus, the Board rejected a contention
that a notice to negotiate did not terminate the contract because of
its provisions for arbitration in case a dispute regarding a new contract
could not be adjusted. Nor do agreements between the parties to
continue the terms of the contract pending negotiation of a new con-
tract preserve the old contract as a bar.?

a. What Constitutes Notice

In most cases, notice of a desire to terminate or to negotiate modi-
fications of a contract is scrved upon the proper party or parties in
clear and unmistakable terms, usually by registered letter, and well in
advance of the notice date provided by the contract. The Board
imposes no required form for it to take. However, in some cases, the
question of whether proper notice was adequately served determines
whether or not the contract involved is still effective as a bar.

One case in which a question of proper service was raised involved
a contract designating both the local union and its parent international
as the “union.” The three signers for the union listed themselves on
the contract as officials of the international but one of them was also
president of the local. In this case, the Board held that the inter-
national had proper notice when the employer sent a notice of termina-
tion to the local at the office of its president, which was shared by one
of the two other signers of the contract.®

A more complex problem of both notice and service was raised in the
case of a union which sent the employer, shortly before the automatic

18 See for instance, The Diamond Match Co , 20-RC-961 (not printed); U. S Rubber Co., 13-RC-1351 (not
printed)

1 Scripps-Howard Radio Co , Inc 93 NLRB 1095; Inco Co , 93 NLRB 745; Rooney Optical Co., 8 RC-767
(not printed). J

® Julian B Slevin Co., 94 NLRB No 205,
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renewal date of the contract, a letter informing him that its members
had voted to dissolve. The letter concluded with the statement:
“Our contract with your firm state’s (sic) that we must notify you
(60) sixty day’s (sic) before Nov. 1,1950.” The Board concluded that
“this necessarily refers to the notice required by the contract to fore-
stall its automatic renewal, for at no other place in the contract is
there provision for the giving of any notice.” The Board unanimously
construed this as proper notice of termination.?! Also in this case,
the union sent the notice in a registered, insured letter addressed to
the president of the company. The envelope bore the name and
address of the union for return.  When the letter arrived, the company
president was out of town. His secretary refused it, on instruction of
the company’s vice president-general superintendent. However, it
was a discussion between this company official and the president of the
union several days earlier, regarding the union’s dissolution, that had
led the union to send the letter. On the basis of these facts, a majority
of the Board held that “we do not believe that the refusal of the . . .
letter was justified, or that the contract between the employer and the
intervenor [union] should bar this proceeding.”

C. Impact of Prior Determinations

Generally, a Board certification of a bargaining representative is
an absolute bar to a new determination of representatives for 1 year.
This long-standing Board policy is reinforced by section 9 (¢) (3) of the
amended act which prohibits the holding of a representation election
less than 12 months after a prior valid representation election has been
held in the same unit.

The purpose of the Board’s policy is to enable a newly certified
representative to establish bargaining relations by assuring it a year,
free of rival claims or decertification proceedings, in which to negotiate
a contract. Should litigation of the bargaining rights of the certified
agent intervene, the agent is normally permitted to have a year to
establish itself after the Board’s order affirming those rights or the
court decree enforcing the Board’s order. Thus, the Board dismissed
a decertification petition filed within a year of a court decree enforcing
a bargaining order, notwithstanding the lapse of almost 5 years since
the union’s certification.’

Nor is the protection during the certification year lost by the execu-
tion or renewal of a contract during that year. Thus, a petition of a
rival union which was filed just shortly before the automatic renewal
date of such a contract was dismissed because the certification year

1 Evans Milling Co., 94 NLRB No. 164, Member Murdock dissenting on adequacy of service.
t Aldora Mills, 10-RD-78 (not printed).
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had not run out.? Similarly, a petition filed during the certification
year was dismissed even though the certified union’s short-term con-
tract had expired.?

A petition, however, may be filed in the twelfth month of a certifi-
cation year, but the Board will not process it until the year ends.
But if, between filing of the petition and the certification year’s end,
the employer and the certified union enter into or renew a contract,
the Board will dismiss the petition.* In a case decided after close of
the fiscal year, the Board stated this rule more fully:

. the Board has determined that, absent unusual circumstanees, a petition
filed more than 1 month before the end of the certification year should be dismissed.
Where the petition is filed during the twelfth month of the certification year, the
Board’s administrative policy is to docket that petition, but in order to minimize
the effect the petition might otherwise have as an intrusion upon the certified
union’s right to bargain freely during the remainder of the certification year, the
Board has adhered to the administrative policy of having the Regional Director
notify the parties that the petition will not be processed until after the certification
year has expired. If a valid collective bargaining contract is then executed with
the certified union before the expiration of its certification year, that contract
operates as a bar in which event the docketed petition will be dismissed.’

However, the Board has declined to apply these rules where there
is substantial evidence of a schism of the employees from the certified
union of such proportions that the bargaining relationship “has become
a matter of extreme confusion and uncertainty.”® To promote sta-
bility in industrial relations in such cases, the Board will direct an
election before the end of the certification year. Thus, a petition
filed 2} months before the end of the certification year was held timely
where 7 months following certification, the union’s members voted to
disaffiliate from the certified union and to affiliate with the petitioner,
and where the employer refused to recognize the petitioner until
certified.” However, ordinarily, the employer’s refusal to recognize
a rival petition does not raise a question of representation during the
certification year.®

While a certified union is generally proteeted from rival union in-
trusions, no similar immunity is conferred upon a bargaining agent
which has been recognized by an employer on the basis of only the
settlement agreement and a card check.?

* Wm. Bros. Boiler & Manufacturing Co., 18-RC~1028 (not printed). ~ ~

3 International Harvester Co., -RC-1023, 1047 (not printed).

¢ See KM YR Broadeasting Co , 91 NLRB 01, following Central California Ice Co., 85 NLRB 1205,

8 National Heat Treafing Co , 95 NLRB No. 144 (August 14, 1951), also following Central Californig Ice Co.,
cited above See also Zenith Radiwo Corp , 95 NLRB No. 155 (August 17, 1951).

8 Swift & Co, 94 NLRB No. 137,

T Suft & Co., cited above,

8 Kay and Burbank Co , 92 NLRB 224,

¥ N'ational Waste Material Corp , 93 NLRB 477.
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D. Unit of Employees Appropriate for Bargaining

The act imposes upon the Board the duty to determine, whenever
the question arises, whether a proposed or existing bargaining unit is
“appropriate” for collective-bargaining purposes. Construing the
term ‘‘appropriate,” the Board said in a recent case:

There is nothing in the statute which requires that the unit for bargaining be
the only appropriate unit, or the ultimate unit, or the most appropriate unit; the
Act requires only that the unit be ‘“appropriate.”” It must be appropriate to

ensure the employees in each case ‘‘the fullest freedom in exercising the rights
guaranteed by this Act.” 1

However, the discretion of the Board in determining bargaining
units is limited insofar as section 9 (b) provides that “the unit appro-
priate for the purposes of collective bargaining shall be the employer
unit, craft unit, plant unit, or subdivision thercof.”” The proviso of
section 9 (b) further limits the Board’s discretion in the following
respects:

1. Professional employecs may not be included in a unit of non-
professional employees, unless a majority of the professional employees
vote for the inclusion in such unit.

2. No craft unit may be held inappropriate on the ground that a
different unit was established by a prior Board decision.

3. Plant guards, who enforce rules for protection of property or
safety on an employer’s premises, may not be included with other
ecmployees.? .

The broad standards of section 9 (b) must be applied to individual
situations in the large number of cases in which the Board is asked to
determine the bargaining rights of a representative under the various
provisions of section 9. The standards must be applied also in cases
in which it is alleged that an employer has violated section 8 (a) (5)
by refusing to bargain with the representative of employees in an
appropriate unit, and in cases in which it is charged that a union
which represents employecs in such a unit has refused to bargain
with their employer in violation of section 8 (b) (3). The question is
involved also in cases where the Board must determine whether a
union-security agreement is valid, in that it covers employees repre-
sented by the contracting union in an appropriate unit, as required
by section 8 (a) (3).

In any of these cases, certain basic issues present themselves which
concern: (1) The type of the unit, i. e., whether an industrial unit,

t Morand Brothers Beverage Co,, 91 NLRB 409. .
2 Moreover, the Board may not certify as bargaining agent for guards any union that admts other em-
ployees as members or that is “affiliated directly or indirectly” with an organtzation admitting nongnard
employees, sec. 9 (b) (3).
974250—52———7
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embracing a general class such as production and maintenance
employees, or a smaller group within the general category is proper;
(2) the scope of the unit, i. e., whether it should be a multiemployer,
multiplant, plant-wide, or some smaller departmental unit; and (3)
the composition of the unit, i. e., whether the unit should include
“fringe’’ groups such as clerks, technical, or professional employees.?
To some extent, the composition of bargaining units is specifically
limited by section 2 (3) of the act, which exempts certain classes of
employees from its operation.*

In resolving unit issues, the Board’s primary concern is to group
together only employees who have substantial mutual interests in
wages, hours, and other conditions of employment. The Board has
consistently refused to establish units based upon race, nationality, or
special considerations unrelated to work interests and functions.® In
order to determine whether sufficient mutual interests exist in a given
mstance, the Board considers such factors as (1) extent and type of
union organization of the employees involved;® (2) any pertinent
history of collective bargaining among the employees involved; (3)
similarity of duties, skills, and working conditions of the employees;
and (4) the desires of the employees.

1. Collective Bargaining History

A history of collective bargaining among any group of employecs,
whose representation is the subject of a petition, often plays an im-
portant part in determining the unit appropriate for an election. The
Board, of cotirse, does not consider itself bound by the applicable
bargaining history in deciding whether a unit is appropriate,” but it
generally will not disturb a well-established bargaining pattern unless
there are ‘“‘compelling circumstances’ for doing so.! For example, in
a case involving a chain grocery, the Board held that on the basis of
an existing bargaining history, a residual unit of 8 out of 20 grocery
stores in one of the employer’s districts was appropriate, although the
8 stores did not comprise a separate administrative group within the

3 The numerical size of the unit 1s important only insofar as the Board has consistently held one-man
units inappropriate. See Kifteenth Annual Report, p 39

4 8ec. 2 (3) expressly cxcludes Nomn the term “‘employee’” as used in the act “‘any mdividual employed
as an agricultural laborer, or in the domestic service of any family or person at his home, or any individual
employed by his patent or spouse, ot any individual having the status of an independent contractor, o1
any 1ndividual employed as a supervisor, or any mdividual employed by an employer subject to the Rail-
way Labor Act, as amended from time to time, 01 by any othet person who 1s not an employer as herein
defined.””

8 See Alaska Selmon Industry, Inc, 94 NLRB No. 204

8 Sec 9 (¢c) provides “‘Indetermining whether a unit 18 appropriate the extent to which the employees
have organized shall not be controllng ”’ Compare Breman Steel Company, 93 NLRB 720 However, iins
does not preclude the Board from giving some consideration to the extent of self-organization where other
factors are given proper weight Suverwood’s, 92 NLRB 1114,

7 Kohler Co., 93 NLRB 398 and cases cited thete,

& Baltimore Transit Co , 92 NLRB 6388
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employer’s organizational structure.” The Board declined to disrupt
the bargaining patterns which the employer and 2 unionsihad estab-
lished.

However, such bargaining history must be substantial. Thus, the
Board rejected a request for a multiemployer unit based on a bargain-
ing history of a single, short-lived contract.® In that case, the

Board said:

1t appears that the only bargaining history upon which the Employers rely for
justification of a multiemployer unit is limited to a single instance of a short-lived
and aborted contract. We consider such a brief bargaining history to be too in-
substantial to be controlling now. Certainly, it cannot be said to have stabilized,
or to have contributed to the stabilization of, labor relations between these Em-
ployers and their employees. (Footnotes omitted.)

In another case, the Board held that a 1-year bargaining history on a
multiemployer basis, “‘not predicated upon a Board unmit finding,”
did not preclude the appropriateness of a single-employer unit.!!
In still another case, the Board declined to give controlling effect to a
history of bargaining in a plant-wide unit, although based on a Board
certification, where such bargaining dated only from the certification
and the certification was only a year old when the craft unit petition
in the case was filed.!?

Nor will 8 unit determination be based on a bargaining history which
disregards well-established Board principles. Thus, no weight was
accorded contractual relations in which office and clerical employees
were grouped with technical ecmployees despite the fact that the Board
previously had denied such a merger as not in accord with its general
policy.’® Similarly, a bargaining history during which the contract
unit was in conflict with a unit determination by the Board was held
not controlling.* Nor did the fact that bargaining had been conducted
for 15 years on a basis conflicting with Board policy serve to establish
a unit as appropriate.'®* Moreover, the Board will not base a unit
finding on the bargaining experience of a union found to have been
illegally assisted by the employer,'® and it will attach little weight to
bargaining relations conducted only on behalf of those employees who
are members of the union.”” A 10-year history of oral contracts,
where no election had ever been conducted among the employees
covered, was likewise held to be inconclusive for the purpose of a unit
determination.™®

¢ The Kroger Co., 93 NLRB 274.

10 Brewster Motors, Inc., 93 NLRB 675

1 Jerry Fairbanks, Inc, 93 NLRB 898.

12 Reynolds Metals Co., 93 NLRB 721,

18 International Harvester Co., West Pullman Works, 13-RC-1004 (not printed),

W The Budd Cv., Red Lion Plant, 4-RC-753.

15 Kohler Co , 93 NLRB 398

18 Albert’s, Inc, 91 NLRB 522, -

17 Laggett & Myers Tobacco Co., 91 NLRB 1145,
% Inyo Lumber Co., 92 NLRB 1267,
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2. Units of Craft Employees

The act provides specifically that the Board, in grouping employees
for bargaining purposes, may find that a unit composed of craft em-
ployees is appropriate.!’® Craft units are requested In many cases,
and the Board follows the general policy of granting the craft em-
ployecs separate self-determination elections, wherever appropriate.®
This policy is followed even in the face of a history of bargaining on a
broader basis.?* If the craft employecs vote for the union’ seeking
the broader unit, they are taken to desirc inclusion in it; but if they
vote for the union seéeking the craft unit, they are taken to desire a
separate unit. However, under established Board doctrine, ‘‘a request
for severance must be coextensive with the existing unit,” taking in
all such craftsmen in this unit.?

In all such cases, the Board must decide whether the employees
in the proposed unit are in fact craft employees and whether they form
a cohesive group which can appropriately bargain as a unit. In these
decisions, the Board has consistently recognized the craft status of
employees who are engaged in the work of a traditional craft and who
have had to undergo extensive training or apprenticeship in order to
qualify in their particular eraft.?® Into this category fall such estab-
lished crafts as tool and die makers, welders, machinists, printing
pressmen, carpenters, and electricians, to name a few.

The Board also will accord craft status to employces doing other
work, who exercise skills sufficiently distinct from those of production
employees to require a high degree of skill and a substantial period of
training or instruction. Thus, the Board in one case accorded craft
status to a group of cutting-machine operators in a printing plant, who
needed 4 to 4} years’ experience in order to become skilled workmen.?
The Board found also that a group of sewing machine mechanics
in a garment factory possessed and exercised “a high degree of skill
which stamps them with craftsman status.”? Because these me-
chanics were engaged only in repairing, overhauling, or rebuilding of
the sewing machines, the Board distinguished them from loom fixers
in the textile industry, whom the Board has on occasion declined to
place in separate units because the loom fixer’s work is so closely in-
tegrated with the repetitive production process. In another case, the

¥ See. 9 (b).

20 Phllips 01l Co , 94 NLRB No 208. Exceptions are craftsmen in industries which the Board has found
to have such completely integrated operations that severance of craft units 1s foreclosed These industries
are Basic steel, basic aluminum, basic lumbering, and the wet milling industry, such as corn products See
discussion next subsection, units in Integrated Industries

2 Phillips Ot Co , cited above; The Atlantic Refining Co , 92 NLRB 651

22 Interchemical Corp , 9-RC-843 (not printed); Pioneer, Inc, 90 NLRB 1848,

B The Plumbing Contractors Association of Baltimore, Md , 93 NLRB 1081, Southwest Tablet Manufacturing
Co ,93 NLRB 2780

% I. S, Berlin, 93 NLRB 13.
25 Cooper’s, Inc., 92 NLRB 1900,
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Board established a separate craft voting unit for a group of instru-
mentmen in an oil refinery, who had to have a minimum of 4 years’
experience to reach the journeyman level in the installation, main-
tenance, and repair of pneumatic and electrical instruments.?® In
granting the instrumentmen craft status, the Board noted that they
functioned as a cohesive unit in- their own shop under separate super-
vision, received the same rates of pay as other craft groups, and were
'subject to the same training and experience requirements as pipe-
fitters, boilermakers, electricians, welders, and carpenters in the plant.
In the same plant, however, the Board declined to accord craft status
to a group of insulators. The Board held that the special knowledge
of insulating materials and mortar that these employees needed did
not qualify them as craftsmen. Similarly, the Board held in another
case that a pipe coverer, who covered pipe with insulating materials,
was not a craftsman.?

In addition, the Board will grant separate bargaining units to
employees in certain types of work which have come to be traditionally
regarded as similar to crafts even though not requiring craft skills.
Truck drivers,”® powerhouse operators, foundry workers are among
employees generally falling into this category.®

As a rule, the Board will permit employees who belong to an
identifiable and homogeneous craft group to be represented in sep-
arate units. Where such a group has been included in an industrial
unit in the past, it may sever from that unit if another union seeks
to represent the group separately.®® In the cases in which the estab-
lishment or severance of craft units was sought during the past year,
the Board continued to apply previously announced principles.
Thus, it was held that craftsmen, such as carpenters on a construc-
tion project, who are engaged exclusively in craft work may constitute
separate units, even though they work in close association with other
employees and are at times assigned to work, away from their own
shop, under the supervision of a foreman other than their own.?! It
was also held that a craft group did not lose its identity because
members of the group perform some duties which may not be strictly
within the limits of their recognized ecraft,®? or because they occasion-
ally exercise their skills in connection with production activities.®
In one case in which some of the machinists in a plant spent about
WCO , aited above.

2 Coosa River Newsprint Co., 10-RC-811, ef seg (not printed).

28 Coosa River Newsprint Co., cited above.

2 See Fifteenth Annual Report, p. 42, footnote 20

30 See sec, 9 (b) (2) of the amended act

31 Radio Corp. of America, 4-RC-721 (not printed) Dand E Kennedy, Inc , 2-RC-1922 (not printed), Inter

national Harvester Co., Canton Works, 81 NLRB 487, W. K. Mc llyar Consiruction Co, 16cRC-510 (not

printed).
32 The Plumbing Contractors Associution of Baltimore, Md , Inc., 93 NLRB 1081,
8 The Corneliug Co., 93 NLRB 368,
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25 percent of their time in regular production work, or in alleviating’
excess production workloads, the Board held that the craft status of
the machinists was not thereby affected.** Nor was a unit of tradi-
tional craftsmen in several departments of a shipyard held inappro-
priate because of an occasional crossing of craft lines, which was due
to the exigencies of particular jobs rather than to the employer’s
disregard of the functions of the various crafts in work assignments.

However, where the work of craft employees is highly integrated
with production operations, as in the case of electricians who “regu-
larly and repetitively perform indispensable assembly-line opera-
tions,” % the Board will deny the craft separate representation.®

In dealing with requests for separate craft representation, the
Board has repeatedly said that it is not precluded from approving
a craft unit because past bargaining for the craft on a broader basis
has been successful, or because the Board found a broader unit appro-
priate in an earlier decision.® :

The Board continues to follow the policy of declining to accord
separate representation to an otherwise appropriate craft group if it
fails to include within its scope all members of the craft. Thus, a
petition for the decertification of a unit of skilled employees engaged
in experimental operations was dismissed because the unit was con-
fined to employees in the employer’s experimental department and
did not include employees performing similar work in other depart-
ments.* The Board likewise declined to find appropriate a unit
limited to employees in a rotogravure-cylinder department which
included engravers, where the employer also employed engravers in
its photoengraving department. The Board observed that while the
engravers in the two departments were not interchangeable they
shared the same basic skills and operated at the same degree of
competence.®

On the other hand, the fact that a group which is sought to be
separately represented includes unskilled workers does not preclude
the finding of a craft unit, so long as the group has a substantial
nucleus of skilled workers.#

Multicraft units composed of all skilled maintenance employees in
a plant continued to be recognized during the past year where there
was a total absence of a bargaining history on a broader basis,2 or

3% Radio Corp. of America, cited above. _

38 Bethlehem Pacific Coast Steel Corp , 93 NLRB 588

% See Ford Motor Co., 78 NLRB 887

31 Cf. The Atlantic Refining Co., 92 NLRB 651; Mc Ilyar Construction Co., cited above, The Plumbing
Contractors Association of Baltimore, Md , Inc , 93 NLRB 1081; Oregon Portland Cement Co., 92 NLRB 695

3 See The Atlantic Refining Co., 92 NLRB 651; Hudson Pulp & Paper Corp , 94 NLRB No. 142

¥ International Harvester Co , McCormick Works, 92 NLRB 1504,

4 Milprint, Inc., 91 NLRB 561; see also Link Belt Co., 91 NLRB 1143.

41 Oregon Portland Cement Co. 92 NLRB 695.
4 Halliburton Portland Cement Co., 91 NLRB 717, see Armstrong Cork Co., 80 NLRB 1328 (1948).
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where the bargaining history was of only limited or very recent dur-
ation.® However, where the bargaining history on a broader basis
was substantial, or where the proposed multicraft unit included non-
craft employees, separate representation was denied.*

3. Units in Integrated Industries

In certamn industries, the Board has found that integration of all
operations is so complete that deviation from the established plant-
wide bargaining pattern in such a plant would not only have adverse
effects from the standpoint of operations and production, but also
would defeat the employees’ over-all interests in effective represen-
tation. The first instance in which the Board, because of these
considerations, made an exception to its practice of permitting sepa-
rate craft representation elections was in the basic steel industry.*
Subsequently, the Board found that comparablie conditions likewise
militated against separate craft units in the lumbering industry,*
as well as in the basic aluminum industry.¥ A similar result was
reached in regard to the wet-milling industry.*

During the past year, the Board again had occasion to apply the
integration formula in cases involving lumber and wet-milling in-
dustries.®® The formula was applied also in the case of a plant
which was largely engaged in the production of alumina and was inte-
grated to the same extent as plants in the basic aluminum industry.®
However, the Board permitted severance of boiler-room operators in an
aluminum plant which was not engaged in the basic production of
alumina but in the reclamation of aluminum by a different and novel
process.®  Also, a separate unit of skilled maintenance employees was
held appropriate where the employer was engaged in the manufacture
of aluminum foil rather than the basic processing of aluminum and
where the work of the maintenance personnel was not inseparably
integrated with the work of the production group.®? Similarly,
severance of patternmakers was granted in a steel plant not primarily
engaged in the basic manufacture of steel.®

4 Alyminum Fols, Inc., 94 NLRB No 125, Aerovor Corp, 93 NLRB 1101

44 Qlass Fibers, Inc.,93 NLRB 1289, Hudson Pulp & Paper Corp.,94 NLRB No 142; Westinghouse Eleciric
Corp , 94 NLRB No. 126; see also Breman Steel Co, 93 NLRB 720

45 See National Tube Co , 76 NLRB 1199 (1948)

46 Weyerhaeuser Tirmber Co., 87 NLRB 1076 (1949)

4 The Permanente Metals Corp , 89 NLRB 804 (1950)

# Corn Products Refining Co 87 NLRB 187 (1949)

9 Pehastin Lumber and Bor Co , 19-RC-501 (not printed), Unton Starch and Refintng Co, 91 NLRB 3,
see also General Mills, Inc ,591 NLRB 984, and International Paper Co, 94 NLRB No 81,

0 Regnolds Metals Co , 92 NLRB 156

3t Reynolds Metals Co , 93 NLRB 721.

2 Aluminum Fous Inc,94 NLRB No 125

3 Mesta Machime Co, 94 NLRB No 221
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The Board has rejected contentions that because of similarity of
conditions, the integration formula was applicable to the rubber,
pulp and paper, Portland cement, and aircraft industries.®

4. Employees' Wishes in Unit Determinations

The authority to determine the appropriateness of bargaining units
under the act is vested exclusively in the Board. However, in exer-
cising this power, it is the Board’s policy to give effect to the wishes of
the employees concerned in situations where two possible units are
equally appropriate. Under these circumstances, the Board ordinarily
directs a self-determination election in order to find out the preference
of the employees. This type of election is known in Board parlance
as a ‘“Globe election.” ® The employees’ wishes in such cases are
not binding upon the Board as a matter of law, but the Board ordi-
narily states in advance how it will interpret, and act upon, the various
alternative results of the employees’ voting.

Self-determination elections are most commonly held in situations
where one union is seeking an industrial unit that includes a group of
craft employees which another union is seeking to represent separately.
In these cases, the ballots of the craft employeces are segregated and
counted separately. If a majority of them vote for the union seeking
the craft unit, they are ordinarily accorded separate representation,
but if they vote for the union seeking the industrial unit, they are
ordinarily included in that unit. However, the principle of self-
- determination for craft groups does not apply where there is no union
seeking to represent the craft group separately.5

Such elections also are conducted on occasion where it is proposed
to merge two or more groups of employees who-have been represented
separately in the past. Thus, as a matter of policy, the Board permit-
ted a group of power-plant firemen and oilers to vote on the petitioning
union’s proposal to merge them into a single unit with the power-plant’s
engineers. The Board observed that, in view of the fact that there
had been a considerable period of separate bargaining, a self-determina-
tion election was proper even though the inherent appropriateness of
a single power-plant unit was established by the evidence in the case.”
In ‘another case, the Board conducted separate self-determination
elections among production employees and maintenance employees
when they had a substantial history of separate representation.®® So

4 U. S. Rubber Co, 13-RC-1351 (not printed); Hudson Pulp and Paper Corp., 94 NLRB No. 142,
Oregon Portland Cement Co., 92 NLRB 695; McDonnell Awrcraft Corp., 92 NLRB 899

& From the name of the case in which the rule was first established, Globe Machine & Stamping Co., 3
NLRB 294,

8 Rock-Ola Manufacturing Corp., 93 NLRB 1196,

87 New Jersey Brewers Assoctation., 92 NLRB 1404,

8 Steel Castings., Inc, 8-RC-676 (not _printed)
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also, where there was a substantial bargaining history at a newly
acquired plant, the Board directed a self-determination election, de-
spite the fact that the new plant had been integrated into the purchas-
ing employer’s oil business where bargaining had been on a Nation-wide
basis since 1934.% In this case, the employees at the newly acquired
plant had been represented by a group of craft unions for 9 years.

A self-determination election may also be directed among employees
hired for operation of a newly established plant.® Also, in one case,
a self-determination election was directed among employees of the
older of two plants when it was proposed that the two plants should be
constituted a single bargaining unit.* The employees in the older
plant had a 10-year history of continuous separate representation.

a. Change in Rule on Self-Determination for Fringe Employees

The problem is often presented as to whether employees who have
been excluded from previously established bargaining units should be
granted a self-determination election. These employees are often
called “fringe” employees.

In this category are somctimes found such employces as plant
clericals,®? testers or nonsupervisory inspectors,®® janitors or other
custodial employees,* nonsupervisory hostesses in a restaurant,® or
almost any group of employees entitled to bargaining which has been
excluded from a previously established unit under valid standards of
unit composition. The Board, however, distinguishes “fringe” em-
ployees from employees who could not properly be excluded from
a unit, such as newly hired employees doing work similar to that done
by employees in the unit.®* Sometimes “fringe’’ employees arc left over
when a craft unit is established.®” Most often, though, they are out-
side any unit because they have been left out in past bargaining and
Board rules do not make their inclusion necessary to establish a unit ap-
propriate for bargaining. Thisisin accord with the Board’s established
policy of retaining, when possible under general Board standards, the
form of bargaining units which have stood the test of time and experi-

0 Sinclair Refinery Co., 92 NLRB 643,

60 Brown Equipment & Manufacturing Co., Inc , 93 NLRB 1278,

1 Southwest Truck Body Co , 93 NLRB 1341,

83 Allis-Chalmers Manufacturing Co., 8¢ NLRB 30; Waterous Co., 92 NLRB 76.

& Chase Awrcraft Co. Inr., 91 NLRB 288

% The Post Printing & Publishing Co , 30-RC-306 (not printed).

85 Marshall Field & Co, 93 NLRB 182,

% Bronz C’ounty News Corp , 89 NLRB 1567 (1950). 1In this case, the Board held that a group of employees
hired to staff a “return room” of 8 newspaper, which was established after formation of the original bargain-
1ng unit to take care of returns formerly handled by employees in the unit, properly belonged in the unit.
See also cases listed 1n footnote 6 of Waterous decision, cited above.

W, S. Tyler,Co., 93 NLRB 523
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ence.® Nevertheless, unrepresented fringe employees usually may
be included in any established noncraft unit.

In the past, if the fringe employees constituted a sufficiently dis-
tinet group, it has been the Board’s practice to conduct a self-deter-
mination election among them whenever it was proposed to include
them in an established unit.* During the past year, however, the
Board reconsidered this policy, and a majority decided that ‘“there is
no cogent reason of statutory.policy for balloting fringe employees
separately in circumstances where . . . the only union (or unions)
seeking to represent the fringe employees on any basis is, at the same
time, asking for an election and certification in the basic appropriate
unit in which the fringe group properly belongs.””™ Accordingly, the
Board declined to segregate the ballots of eight plant clericals, whom
it found properly belonged in an established production and main-
tenance unit, when an election was ordered in the whole unit.

In deciding a separate vote was unnecessary in such circumstances,
the majority opinion said:

We have chosen this course because, in the circumstances of this case, it seems
the most realistic and efficient means of insuring that all employees within the
same circle of common interests will share equally in the benefits of collective
bargaining and in the opportunity to select representatives. This result, in our
judgment, is consonant with the statutory policy of fostering the practice and.
procedure of collective bargaining. We disagree with our dissenting colleagues’
position, and we have overruled the line of cases upon which they rely, because
the practical net effect of that position is to perpetuate conditions in which fringe
employees—typically too few in number and too indistinct to be organized inde-
pendently—are excluded from participation in a collective bargaining relationship
which the ‘“‘overwhelming’’ majority of their fellow workers may have found
heneficial enough to continue. We of course adhere to the Board’s established
policy of giving great weight to the form of bargaining unit which has stood the
test of time and experience. But we think there is nothing in that sound and
practical policy which ought to inhibit this Board from correcting a fringe defect
in an historical bargaining unit. That 1s all we are doing in this case, as our
decision perpetuates what is essentially the very same industrial unit which has
proved satisfactory in this plant.

The Board applied this new rule also in refusing a self-determination
election for hitherto unrepresented employees of two districts of a
power company when it found a four-district divisional unit appro-

88 See Waterous decision, cited above

% Such elections have come to be known tn Board parlance as “ Armour-type Gilobe elections,’” taking the
name from the case 1n which the practice was inaugurated Armour & Co., 40 NLRB 1333 (1942). See also
Petersen & Lytle, 60 NLRB 1070 (1945). In the Armour case, employees 1n three small departments of a
meat packing plant, who had been excluded from a plant-wide production and maintenance umit, were
permitted to vote 1n a separate election to determine whether they wished to included in the unit In
the Petersen case, the Board excluded a group of employees from a production and maintenance unit on
the basis of bargaining history but suggested that these employees could ohtain a separate election later to
determine whether they wished to be mcluded in the unit

 Waterous Company, 92 NLRB 76 (Chairman Herzog and Member Reynolds dissenting).
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priate and the only union involved had asked for an election in the
wider unit.” In this case, the Board directed a division-wide election.

However, where a union seeks to add a hitherto unrepresented
group of employees to its unit and no election is asked in the basic
unit, the Board continues generally to direct a self-determination
election. Thus, a majority of the Board ordered a separate election
among employees on a branch pipeline when the union which repre-
sented other employees of the pipeline system sought to add the
branch employees to its unit.’? The union in this case did not ask for
a system-wide election, and the Board ordered an election among
the branch employees even though it found they could not constitute
a unit appropriate for bargaining.”® Under this precedent, the Board
ordered a self-determination election among a group of fringe em-
ployees working in a bathhouse attached to an oil refinery when the
union representing refinery employees sought to add them to its unit ™
Similarly, the Board ordered an election only among printers of blue-
prints and clerks who distributed rivets through an airplane factory,
when it found both categories of employees could be properly included
in a production unit. In neither case was there any question of
representation raised in the basic unit.’

But when two or more unions are competing for the right to repre-
sent a fringe group, the Board generally declines to order an election.
in anything less than a unit appropriate for collective bargaining.
Thus, a Board majority declined to direct a self-determination election
among a group of production and maintenance employees in a foundry
who had been left out of a unit of skilled foundry employees.” Finding
that these less skilled employees properly belonged in a single unit
with the skilled employees, the Board directed an election among all
foundry employees. Similarly, a majority of the Board declined to
direct an election among a previously unrepresented group of five
stationary operating engineers in a powerhouse of a factory.”” In this
case, the election was sought by a union other than the one repre-
senting the powerhouse unit, in which the majority held the engineers
properly belonged.

The majority opinion said:

Although the Board will require a ““Globe’’ type election before adding a previ-
ously unrepresented group to an existing unit (where there is no question con-

7t California-Pacific Utilies Co , 93 NLRB 747
" Great Lakes Pipe Line Co, 92 NLRB 583 (Member Murdock dissenting)

 Member Murdock, in his dissent 1n the Great Lakes Pipe Line case, took the view that the act pre-
cludes the Board from directing an clection 1n an mappropriate unit. However, the majority concluded
that, while section 9 (a) of the act imits cer/1ficalzon to a representative in an 1pproprme unit, 1t does not
prohibit the Board from directing an eleetion among employees who do not convntuto an qpp: opriate unit.

" Gulf Ol Corp , 92 NLRB 700

7 Boeing Airplane Co, 92 NLRB 716

W S Tyler Co, 93 NLRB 523 (Chairman Herzog and Board Member Reynolds dissenting)

" Packard Motor Car Co, 94 NLRB No. 218 (Chairman Herzog and Member Revnolds dissenting).



96 Sixteenth Annval Report of the National Labor Relations Board

cerning representation in the existing unit) it does not follow . . . that such a
group will necessarily be allowed to be represented as a separate unit, as the
Petitioner here requests. [Iimphasis by the Board.]

The majority rejected the engineers’ group as too limited for collec-
tive bargaining. Moreover, the majority noted, the union repre-
senting other powerhouse employees had clearly expressed a desire to
represent the engineers as part of its powerhouse unit.

‘Nor does the fact that the Board, for its guidance in determining
the unit, will grant a group of fringe employees an election to express
their wishes about inclusion in a bargaining unit mean that a group
already in a unit is entitled to an election to express their desires
about remaining in the unit. Thus, a majority of the Board declined
to conduct a decertification election among a group of aircraft factory
planners who had been absorbed into a production and maintenance
unit.”® The majority found that they did “not constitute an appro-
priate unit in any sense” and, the majority held further, they would
normally have been included in the productlon unit by the Board in
the first instance.

Summarizing Board policy on the holding of self-determination
elections, the majority opinion said:

Doctrine of these cases means only that one way of adding a fringe group to an
over-all unit is to hold an election in that group to determine whether or not it
wishes to join the established unit. This is not equivalent to holding that there
is no other way to merge such a group into an over-all unit, or that a majority of
the group could thwart the over-all majority will with respect to collective bar-
gaining, or that the group is also entitled to further separate elections once it has
been merged into the over-all unit.

In one case, a group of fringe employees was given the choice of
being placed in either of two existing units.® The employees in-
volved were engaged in cutting and wrapping meat in wholesale cuts
at a warehouse of a retail food chain. However, the work had formerly
been done by employees in the meat department of the retail stores.
Therefore, they were given a choice of being included either in the unit
of warehouse employees or in the chain’s meat market unit.

b. Residual Units

In order not to deprive fringe employees of collective bargaining
if they want it, the Board also in some cases has directed elections
in units composed of employees left out of previously established units.

This probably has occurred most frequently in the lithographic
printing industry. After considering the skills and techniques re-
quired by the lithographic process in a number of cases, the Board has

s Douglas Aireraft Co., Inc., 92 NLRB 702 (Chairman Herzog and Member Houston dissenting).
" Safeway Stores, Inc., 92 NLRB 275
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concluded that, absent “unusual circumstances,” employees engaged
in lithograph work form a cohesive unit appropriate for separate bar-
gaining.® Consequently, in order not to deny bargaining to other em-
ployees in-a lithographic printing plant, the Board has adopted the
practice of placing all other production and maintenance employees,
such as those in the letterpress, composing room, and bindery de-
partments in a separate residual unit.® In such a unit, the Board
has also included messengers, janitors, and cutters when no other union
seeks to represent them and they would otherwise be left without a
bargaining representative. ' )

In another case, the Board found that all employees of an experi-
mental department constituted “a cohesive and well-defined vesidual
departmental group with separate supervision and working space
which may properly constitute a separate bargaining unit.””% The
employees had been specifically excluded from a consent representa-
tion election. The decision noted that the experimental department
was the only division, out of 17 at the plant, in which employees had no
representation for collective bargaining. Similarly, the Board ap-
proved a unit of 8 stores in a grocery chain as a residual unit when they
were the only stores within a 20-store district not included in any
unit.b '

5. Multiplant Units

The determination of the proper scope of a bargaining unit when the .
employer operates more than one plant or establishment often presents
certain special problems. The act provides that “the Board shall
decide in each case whether, in order to assure to employecs the fullest
freedom in exercising the rights guaranteed by this act, the unit appro-
priate for the purposes of collective bargaining shall be the employer
unit, craft unit, plant unit, or subdivision thereof . . . .” % Howcver,
another section of the statute provides that “in determining whether
a8 unit is appropriate . . . the extent to which the employees have
organized shall not be controlling.” ¥ In cases involving employers
with multiplant operations, the latter provision is often invoked in
opposition to a single-plant unit or any unit less than company-wide.

After careful study of the legislative history of this provision, the
Board concluded that Congress did not intend that the Board should
ignore this factor in establishing units to give employees “the fullest

8¢ Johnson Printing, Inc ,92 NLRB 1426, Ewing Printing Co., 85 NLR B 237 (1949); Manz Corp , 79 NLRB
211 (1948). For “unusual circumstances,”” see Pacific Press. Inc., 66 NLRB 458 (1946).

8t Johnson Priniing, cited above; The Madison Co , 7-RC-1183 (not printed).

82 The Madison Co., cited above.

& Engineering and Research Corp , 9 NLRB 16

8 The Kroger Co, 93 NLRB 274,

 Sec. 9 (b),

8 Sec, 9 (¢) (5)
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freedom” in barganing.¥ Rather, the Board -found, Congress in-
tended, as the statute says, that this factor “shall not be controlling’’
or, in other words, not solely determinative of a unit. However, that
does not mean that the Board may not even consider this factor. Ac-
cordingly, the Board has considered extent of organization as a factor
in a number of cases involving employers with multiplant operations,
but it has consistently based its decisions upon consideration of other
additiona] factors as well.® And where the only persuasive basis
for the unit proposed was found to be extent of organization, the Board
hasrejected the unit, as required by the Act.®

Principal among the other factors taken into consideration in such
cases are: (1) Past bargaining practices of the employer, (2) the extent
of interchange of employees between plants or sections of the company,
and contacts between the various groups of employees, (3) the extent
of functional integration of operations between the plants or sections,
(4) differences in the products of the plants or in the skills and types of
work required, (5) the centralization, or lack of centralization, of
management and supervision, particularly in regard to labor relations
and the power to hire and discharge, and (6) the physical or geographi-
cal location of the plants in relation to each other.

Rarely, if ever, is a unit determined by any one of these factors
standing alone. In most cases, several of these factors are present;
some pointing to the appropriateness of a multiplant unit, others
pointing to the appropriateness of a narrower unit. In each case, the
Board must weigh all the factors present to decide which way the
balance falls. Moreover, the Board is not required to find the only
appropriate unit, but merely an appropriate unit.** Sometimes more
than one unit could be found appropriate.

However, in certain industries, the Board generally favors company-
wide or multiplant units. Foremost among such industries are the
public utilities, such as power, telephone, and gas companies. It has
long been the Board’s policy to establish system-wide units in public
utilities, wherever feasible.”” This policy stems from the fact that
ordinarily the nature of a public utility and the type of service rendered
requires a high degree of coordination and integration among the em-
ployees and a high degree of interdependence among its various de-
partments.”> As the Board observed in a recent case, ‘‘these broader

9 Waldensign Hoswery Mulls , Inc., 83 NLRB 742 (1949)

% Union- Buffalo Mills, Duwision of United Merchants and Manufacturers, Inc , 10-RC-1094 (not printed) ;
The McKay Machine Co., 93 NLRB 822

% Montgomery Ward & Co., %0 NLRB 609.

% Morand Brothers Beveraqe Co. 91 NLRB 409.

9 The LaClede Gas Light Co , 77 NLRB 354 (1948); Public Service Electric & Gas Co ,of N. J , 81 NLRB 1191
(1949), Public Service Co. of Indwana, 91 NLRB 1151; Ehzabethtown Consolidated Gas Co., 93 NLRB 1270;
California-Pacific Utdities Co , 93 NLRB 747, Pacific Power & Light, 94 NLRB No 98

v See LaClede Qas Laght and Public Service Electric & Gas Co , both cited above.
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unit findings have been predicated upon the highly integrated and
interdependent nature of public utility operations, the centralized
control of major policies relating to labor relations and the public
interest involved.” ¥ Even in the face of a substantial history of
bargaining on a narrower basis, the Board has held system-wide or
multidepartment units appropriate in utilities.®

In the field of insurance sales, the Board has similarly stated its
long-standing belief that the appropriate unit is that which most nearly
approximates a company-wide unit.** Similarly, the Board has de-
clared that “where an employer-wide unit exists in the transportation
field, we have been reluctant to disturb it.” ®

But in most other industries, the Board continues to apply its
standard tests in measuring the appropriateness of multiplant units.

In line with the general policy of retaining, where possible, bargain-
ing units which have stood the test of time and experience,” the Board
places considerable emphasis upon past collective bargaining practice
in its determinations of unit in multiplant operations, as elsewhere.”
Thus, in one case, a unit of production and maintenance employees
limited to one of & company’s two plants was held inappropriate where
there was a 9-year history of multiplant bargaining, despite the fact
that the plants were two miles apart, made different products requir-
ing different skills, had separate seniority, and no interchange of em-
ployees.®® Similarly, the Board declined to sever a group of employees
in a wholesale distributor’s feed mill from a unit composed of the mill
and two warehouses in view of a 10-year history of multiplant bar-
gaining.! In another case—in the transportation field—the Board
approved a unit of truck maintenance employees at one of four ter-
minals when they had a 5-year history of separate bargaining.?

Interchange of employees between plants or operations often
figures as a factor in determining the appropriateness of multiplant
units. In one case, the Board rejected a proposed unit of two recently
established retail stores where one-third of the key personnel had come
from other stores in an established bargaining unit of 187 other stores;
transfers between stores were frequent, and promotions were on a

® New England Telephone & Telegraph Co , 90 NLRB 639

% New England Telephone & Telegraph Co , and Elizabethtown Consolidated Gas Co , hoth cited above

% Home Beneficial Life Insurance Co , 10-RD-81 (not printed)

% Yellow Transit Co, cited above, see Aeme Fast Frewht, Inc, 80 NLRB 979

% See TWaterous Co, 92 NLRB 76, °

# Yellow Transit Co, 92 NLRB 538

9% Hanoma Chemical & Mfg Co, 90 NLRB 650 However, in this case, the plants also had a common
labor policy, a single wage scale, and only one personnel office and one maintenance department to serve
them both

! Central Cooperatiwe Wholesale, 93 NLRB 1, In this case, the Board also found complete mtegration of
operations, duplication of many woik categories, similarity of skills required, and interchange of employees

2 Yellow Transit Co , cited above, Here, although employces at all terminals had substantially the same
rates of pay and working conditions, hiring was on a local basis, mterchange of employees was infrequent,
and the terminals were widely separated geographically
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basis of the whole retail operation.? Also, the Board approved a unit
composed of employees at a coal tipple and unlicensed personnel on
the employer’s river boats hauling coal from the tipple when it found
there was association between shore and boat employees and some
transfers of boat employees to shore jobs.*

Lack of interchange of employees, on the other hand, is usually
taken as evidence of the appropriateness of separate units.> Thus, a
unit composed only of employees engaged in crate making for the
Army was held appropriate where there was no interchange or contact
between these employees and others-at the employer’s moving and
storage business where the crates had formerly been made.® These
employees were held entitled to separate representation even though
crate-making employees were claimed to have been covered by a con-
tract covering moving and storage operations. Similarly, the Board
approved a unit of employees at one of two powerhouses serving the
employer’s three plants in the area when there was no interchange of
employees between the powerhouses, seldom a transfer, and no regular
face-to-face contact between employees of the two powerhouses.?
These factors were held to outwelgh functional integration of the em-
ployer’s operations.

Similarly, the Board declined to find appropriate a single unit em-
bracing an employer’s sawmill, lumber plant, and furniture plant where
there was little employee contact between the sawmill and the other
two plants, and the employees were not interchangeable.®

The integration of operations between plants or divisions of a
company is another factor often considered by the Board in determin-
ing the appropriate unit in cases involving- employers operating more
than one plant. Thus, in one case, the Board held inappropriate a
proposed separate unit of employees at two warehouses operated by a
mail-order company, because of the close integration of operations-
between the warehouses and the mail-order house which they served.®
In this case, there was a steady flow of merchandise between mail-
order house and warehouses, and the warehouses often shipped goods
direct to customers in the same manner as the mail-order house proper.

3 American Stores Co., 2-RC-2044 (action on appeal from regional director’s dismissal, not printed). Also,
working conditions were similar in all of the company’s stores.

4 Hatfield Campbell Creek Coal Co,93 NLRB 999 In this case, there also was a mstory of collective bar-
gaining on this basis and operations were integrated.

5 Perfection Garment Co.,, 91 NLRB 1421; Muntz Television, Inc., 92 NLRB 29.

8 Westport Moving and Storage Co , 91 NLRB 902,

? Burroughs Adding Machine Co ,90 NLRB 1814  Also, the two powerhouses were 21 miles apart and had
separate immediate supervisors who initiated all personnel actions.

8 Mullins Lumber Co ,94 NLRB No 8 Also, there was no history of bargaining on the broad unit basis,
and employment and supervision were handled locally.

9 Montgomery Ward & Co., 90 NLRB 609. In these instances, the Board found also some face-to-face
contact betweentemployees of the store and mail-order department and their respective warehouses, and some

similarity of work, In the mail-order case, there was additionally some interchange of employees and some
transfers.
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In the same case, the Board rejected a separate unit of employees at
another warehouse of the company because of its close integration to
the operations of the company’s retail store in the same vicinity. But
in another case, where a warehouse was operated completely inde-
pendent of the plant, the warehousemen were held to constitute an
appropriate separate unit.’® Where there was integration of opera-
tions in the manufacture of glass fibers, a two-plant unit was found
appropriate, although the plants were 50 miles apart.!! The Board
also found that the integration of operations between a steel-tank
manufacturing plant and a separately located job shop of the same
employer was sufficient to place employees of both plants in the same
bargaining unit.’*> This was also the case with a lumberyard, planing
mill, and green-chain operation, all operated by one employer.’® In
another case, where two firms had common ownership and facilities
and the employees of both were engaged in similar work, the Board
dismissed a petition for a unit composed of the mechanics of only one
firm.** Similarly, the Board held appropriate a unit of employees in
both a fruit-packing operation and a cannery when they were located
in the same building and had the same supervision, and fruit unsuitable
for shipment fresh was used in the cannery to make juices.’®

Nearness of the plants to each other, however, does not necessarily
establish integration of operations. Thus, the Board found appro-
priate a separate unit at each of two warehouses of the same employer
only half a block apart because their operations were unrelated and
the skills and duties required were entirely dissimilar.’® Likewise, the
Board held separate units appropriate where the employer fabricated
truck bodies in one building and, in an adjoining plant, retinned milk
cans.” Two units were held appropriate here even though occasion-
ally, during slack periods, retinning plant employees were assigned
to the body department.

The extent of centralization of management and supervision, par-
ticularly in regard to labor relations and the power to hire and dis-
charge, frequently is a major factor in determining the appropriate-
ness of multiplant units. In one case, a company-wide unit of sales-
men for a brewing company operating in three States was held appro-

10 Goodyear Tire & Rubber Co , 21-RC-1658 (not printed).

u Glass Fibers, Inc., 93 NLRB 1289. Also, in this case, the Board found unified control of management
policies and labor relations at the two plants, similar work, and transfers of employees between the plants.

12 Modern Welding Co., 3-RC-1075 (not printed).

B .J, G. Howard Lumber Co , 93 NLRB 1230,

4 Betram F. Roland, dfbja Launderepair Co., 90 NLRB 778, Also, several employees did the sames work
for both firms,

1 Holly Hill Frust Products, Inc , 10-RC-887 (not printed).

18 Champlin Refining Co., 92 NLRB 1377,

17 Joknson Welding & Mfy. Co., 91 NLRB 1325. Also, the two plants were canduoted as separate enter-
priges with separate supervision.

974250—52——8
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priate because of the company’s centralized sales organization, absence
of local autonomy in hiring, and centralized supervision, labor relations,
and general policies.’® For the same reasons, in a case involving
another brewery, the Board rejected smaller units of salesmen.?
Highly centralized control of labor relations policy alone, however,
seldom dictates a multiplant unit when there is local hiring and firing
and little or no interchange or transfer of employees between plants.?

Differences in product and the skills and techniques required also
militate against multiplant units in some cases.?!

Geographical separation is another factor that plays a part in de-
termining the unit appropriate in cases involving employers with
multiplant operations.?? Thus, the Board held that a unit limited to
a granite plant and quarry operation was appropriate when it was a
distance of 135 miles from the employer’s two other quarries.?® In
another case, the Board approved a unit composed of five out of six
retail stores operated by the employer where the sixth store was 100
miles from the other five.?* The Board held that this separation, the
absence of a history of bargaining on an employer-wide basis, and the
fact that no union was seeking to represent the larger unit outweighed
the centralized control customary to chain-store operations and the
similarity of work of employees in the different stores.

6. Multiemployer Units

The question of the appropriateness of a bargaining unit comprising
employees of more than one employer arises where employers of an
industry conduct collective bargaining negotiations jointly as members
of an association or through a joint bargaining agent. Generally, the
Board will find that such a unit is appropriate if there is a controlling
bargaining history on a multiemployer basis.?® For this purpose,
neither the lack of a formal association of employers® nor the fact
that the results of joint negotiations have been incorporated in
separate uniform contracts is determinative.”

The inclusion of employees in a multiemployer unit depends pri-
marily on whether the employer intends to be bound, or is in fact

8 John F Trommer, Inc, 90 NLRB 1200, sce also pubhic utihiy eases eited above

¥ Liebmann Brewers, Inc, 92 NLRB 1740

¥ Coca-Cola Botthmg Co of St Louts, 94 NLRB No 30, Mullins Lumber Co, 94 NLRB No. 8, M Snower
Co. 13-RC-1409 (not printed), Lenor Charr Co, 34-RC-242 (mot printed), Conover Furniture Co,
34-RC-244 (not printed)

! Stow and Daris Furniture Co , 92 NLRB 80, Johnson Welding & Mfy Co , eited above

2 Southland Mfg Co, 34-RC-196 (not punted), North Star Gramite Corp, 18~RC-954 (not printed),
Imperal Garden Growers, 91 NLRB 1034, Md-States Steel & Wire Co, 94 NLRB No 47

2 North Star Granite Corp , cited above

% Siverwood’s, 92 NLRB 1114

2 Rambo Bread Co,, 92 NLRB 181

2% Schulze Baking Co , 92 NLRB 73

% Arena-Norton, Inc, 93 NLRB 375
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bound, by joint negotiations. Thus, in one case during the past
year, the Board said

It is the participation for a substantial period of time in joint bargaining negotia-
tions and the uniform adoption of the agreements resulting from such negotiations
that indicates a desire on the part of the participants to be bound by joint, rather
than individual, action and warrants the establishment of the multiemployer unit.?

Since the employer’s participation in joint negotiations is the deter-
mining factor,?® it is not necessary that he agree in advance to be
hound by any contract which may be jointly negotiated.*® Con-
versely, the mere adoption by an employer of contracts negotiated by
an employer group will not be held to require the inclusion of his
employees in the multiemployer unit.?!

However, an employer’s intention to be bound by the joint negotia-
tions of an association is not sufficient where the employer is not
a member of the association and the association will act as bargaining
agent only for its members.3?

A history of multiemployer bargaining, nevertheless, is not neces-
sarily controlling. Thus, where negotiations with a multiemployer
committee resulted in contracts which were applicable only to members
of the contracting union,* a panel majority of the Board said

Although the Board has sometimes accepted a members only contract as indica-
tive of the feasibility of the scope of the unit, traditionally the Board has refused
to give controlling weight to such a bargaining history, for such history does not
afford the kind of representation nor establish such a bargaining unit as the Act
contemplates. In particular, it has been our policy not to permit such history to
preclude the establishment of a unit such as the one involved herein, which is
inherently appropriate 3% [Footnotes omitted.]

Moreover, a multiemployer bargaining history will not be held to
require inclusion of employees in the multiemployer unit if their
employer has effectively abandoned joint bargaining.3® Thus, where
one member of an employer group in the course of negotiations stated
that it would not join in any further group bargaining, and thereafter

28 Cleveland Builders Supply Co , 90 NLRB 923,

2 See also Whiz Fish Products Co , 94 NLRB No. 198, Schulze Baking Co , 92 NLRB 73, The Plumbing
Contractors Association of Baltymore, Md , Inc., 93 NLRB 1081. ’

30 Whiz Fish Products Co , 9¢ NLRB No, 198.

3t Coca-Cola Bottling Works Co , 93 NLRB 1414, Bedin: Brothers, 93 NLRB 610; Stemford Wall Paper,
Inc., 92 NLRB 1173.

32 The Plumbing Contractors Association of Balfimore, Md , Inc , 93 NLRB 1081, see also Coca-Cole Bottling
Works Co , 93 NLRB 1414; Bedini Bros., 93 NLRB 610

33 Crucible Steel Castinge Co., 90 NLRB 1843.

3# Member Murdock, dissenting, was of the opinton that the contracts o question were 1n fact intended
to cover all employees 1n the umt.

38 Pacific Metals Co., 91 NLRB 696
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did not enter into any written contracts with the union involved, the
Board applied the rule that

if an employer at an appropriate time, manifests an unequivocal intent to pursue
an individual course in his labor relations, a unit limited to his employees alone
becomes appropriate.®

In another case, the Board held that the employer’s expressed
intention to pursue an individual course of bargaining in the future
was not offset by an interim agreement which extended the terms of
the last joint contract but which was executed and signed by the
employer in its own behalf.*” On the other hand, unless the expression
of an employer’s intent to abandon his participation in group action
is both unequivocal and timely, the prior multiemployer bargaining
history continues to control the type of unit appropriate for his em-
ployees. Consequently, where an association member indicated that
it did not wish to be bound by future negotiations, but did not with-
draw from the association and in fact continued to permit the associ-
ation to negotiate in its behalf, the Board held that the existing
bargaining history was controlling.® Furthermore, an employer will
not be permitted to change its course from joint to individual action
during the term of an existing contract, because this would not make
for that stability in bargaining relations which the Act seeks to pro-
mote.® Similarly, where an employer did not resign from an em-
ployer association.until after an agreed escape period and after the
execution of a new contract, the Board held that the single-employer
unit requested on the basis of the employer s resighation was not
appropriate.?

Nor may an employer partially withdraw from association-wide
bargaining, in respect to only one group of employbes at a time
when a contract covering a larger unit is still in effect. Thus, the
Board in one case declined to permlt such a withdrawal which would
have had the effect of removing a group of lithographic employees
from a pressroom unit. The Board, having previously denied a
petition for the severance of this group, held that a new request for
such severance was not validated by the employer’s attempted
withdrawal.

36 Malk Dealers of Greater Cincinnati, 94 NLRB No. 11; see also Economy Shade Co., 91 NLRB 1552.

37 Stamford Wall Paper, Inc., 92 NLRB 1173.

8 Carnation Co., 90 NLRB 1808

% W S Ponton of N. J., Inc., 93 NLRB 924. Shortly after the close of the fiscal year the Board, upon
reopening the case, found that the employer had later effectively withdrawn from the association involved
and was no longer bound to bargain on a multiemployer basis. W. S. Ponton of N.J., Inc, 95 NLRB No
77 (July 25, 1951).

0 Pyrity Stores, Ltd , 93 NLRB 199. ~

4@ Pioneer, Inc, 90 NLRB 1848.
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The presence of a controlling multiemployer bargaining history
defeats the presumption that a single-employer unit is appropriate;
and this applies to special classifications of employees which were
omitted from joint negotiations. The Board, therefore, held that a
single-employer unit of operating and maintenance engineers of a
wholesale bakery was too limited and that the uninterrupted and
current pattern of multiemployer bargaining for other employees of
the employer was controlling.” However, where the bargaining
pattern for a special classification is contrary to the multiemployer
pattern for the employer’s other employees, the latter will not be
followed.* ~

Where separate corporations are found to constitute a single
employer in view of common ownership and control, the Board will
include their employees in a single unit if the interest of the employees
are sufficiently identical, even though bargaining may have taken
place on a single-company basis.# On the other hand, a single unit
of employees of several commonly controlled corporations will not be
held appropriate in the absence of sufficient integration of operations
and in the absence of collective bargaining on a multiemployer basis.®

7. Employees in Separate Units

Employees engaged in three general types of work normally are
placed by the Board in separate units. These are plant guards, pro-
fessional employees, and office clerical employees.

Tn the case of plant guards, who enforce rules for the protection of
property or safety on an employer’s premises, the statute not only for-
bids the Board from placing them in bargaining units with other em-
ployees but it forbids the certification of a labor organization as their
representative if the organization admits other employees as members,
or if it is “affiliated directly or indirectly’”’ with an organization ad-
mitting other employees as members.*

Professional employees, on the other hand, may be included in
bargaining units with other employees, but only if a majority of the
professionals vote for such inclusion.¥ The term ‘“professional em-
ployee” is defined in the Act in considerable detail.*®

There is no statutory provision against the inclusion of clerical
employees in bargaining units with other employees, but the Board,

4 Schulze Baking Co, 92 NLRB 73

4 Rainbo Bread Co, 92 NLRB 181,

4 Beaumont City Lines, Inc., 90 NLRB 1800, Sa-Mor Quality Brass, Inc, 93 NLRB 1225

4 Silverstern Brothers, Inc., 93 NLRB 1074, R

46 Sec. 9 (b) (8) This, of course, prevents any organmization affiliated with any of the standard national or
international labor unions or any of the standard federations from being certifled as the representative of
guards. See Fifteenth Annual Report, p 50.

47 8ec. 9 (b) (2).

 Bec. 2 (12)
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from its inception, has followed the policy of approving only separate
units for these employees, unless they work regularly on the produc-
tion floor.* The principal reason for this, of course, is the funda-
mental differences between office clericals and production or main-
tenance employees in interests, working conditions, manner of pay-
" ment, and supervision.®® However, this does not prevent a union
composed primarily of production and maintenance employees from
representing office clerical employees if the clericals wish it.*? On the
other hand, clericals who work regularly on the production floor, com-
monly known as plant clericals, are customarily included in pro-
duction units, when sought, because of their community of interest
with production and maintenance employees.*

a. Plant Guards

The Board’s discretion in determining appropriate bargaining
units where the plant-protection employees are involved is limited by
section 9 (b) (3) to the extent that the Board may not—
decide that any unit is appropriate . . . if it includes, together with other em-
ployees, any individual employed as a guard to enforce against employees and
other persons rules to protect property of the employer or to protect the safety of
persons on the employer’s premnises.

This section provides further that—

no labor organization shall be certified as the representative of employees in a
bargaining unit of guards if such organization admits to membership, or is af-
filiated directly or indirectly with an organization which admits to membership,
employees other than guards.

- The question which confronts the Board most frequently in admin-
istering this section is whether or not a given employee is a “guard”’
within the definition and for the purposes of the act. Generally, the
Board will find that watchmen are guards in the statutory sense if
they perform such duties as checking for fire and other safety hazards,
identifying persons entering the plant, stopping and reporting vio-
lations of plant regulations, and punching clocks while making their
rounds through the plant. The fact that such watchmen may not be
armed, deputized, or uniformed is not material.® Moreover, an em-
ployee’s status as a guard is not affected hy his payroll classification.
Thus, the Board excluded from a unit an employee classified as a
maintenance employee who spent his entire time in performing watch-

9 Pacific Gas & Electric Co, 3 NLRB 835 (1937)

% Nelson- Ricks Creamery Co , 19-RC—583 (not printed) See Third Annual Report (1938).

8t The Ohio Steel Foundry Co, 92 NLRB 683,

52 4merican Hardware Corp , 4 NLRB 412 (1937). See Third Annual Report (1938), p 185, and Annual
Reports since.

8 Fruit Growers Supply Co, 94 NLRB No 128, Thomas A, Edison Co , 90 NLRB 154; Kohler Co,, 93
NLRB 398,
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man duties.* The Board during the past year reaffirmed its ruling
that employees engaged in guarding property of customers of their
employer on a commercial basis are not guards within the definition of
section 9 (b) (3).%

Employees who are primarily engaged in maintaining fire-extin-
guishing equipment, or who are employed chiefly for fire-protection
purposes without any responsibjlity for enforcing company rules
against employees and other persons, were held not to be guards.®

The Board continues to apply the principle that employees will not
be considered guards for the purposes of the act unless they spend
more than 50 percent of their time in work that conforms to the
statutory description.’” In one case, the Board’s more-than-50-percent
requirement was held satisfied where a watchman, during about one-
fourth of the year, spent over half of this time in production work, but
during the remainder of the year devoted his entire time to guard’s
duties.®

In one case, the Board had occasion to dismiss the petitions for a
unit of guards on the ground that both unions admitted employees
other than guards as members, and were, therefore, precluded from
representing plant guards.®

b. Professional Employees

Under section 9 (b) (1), the Board may not “decide that any unit
is appropriate * * * if such unit includes both professional employees
and employees who are not professional employees unless a majority
of such professional employees vote for inclusion in such unit.”
Consequently, if a proposed unit contains both professional and non-
professional employees, the Board will direct a self-determination
election among the professionals in order to ascertain whether or not
they desire to be included in the unit sought.® However, if a proposed
unit is predominantly professional; it will be held appropriate, although
the unit includes a group of nonprofessional employees.®’ Applying
this rule, the Board held that a unit of professional engineers and
chemists properly included a number of nonprofessional technicians

3 Johnson Printing Inc , 92 NLRB 1426

3 American Dustrict Telegraph Co . 17-RC-947 (not printed)  Sec Fifteenth Annual Report, p 51

% Alhed Materials Corp , -RC-8%9 (not printed), Schenley Distillers Inc, 92 NLRB 1130,

51 Conover Furniture Co , 94 NLRB No. 36, Sterling Spinning Co., 3¢-RC-261 (not printed), and Wiley
Manufacturing Inc, 92 NLRB 40, overruling Tezas Knitfing Mulls, Inc,16-RC-517 (not printed), and
Cornell- Dubilier Electric Corp , 35-RC-343 (not printed), nsofar as inconsistent.

58 Fruat Growers Supply Co , 94 NLRB No 128

% Thomas A. Edison Co , 2-RC-1953 (not printed)

& International Harvester Co., 13-RC-1004 (not printed) The Budd Co , Red Lion Pluat, ~-RC-753 (not
printed); Westinghouse Electric Corp , 92 NLRB 196, Sonotone Corp , 90 NLRB 1236

& Sec Boerng Awrplane Co , 86 NTRB 368, Fifteenth Annual Report, p 49
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who were closely associated with them in the performance of their
duties.®* ’

In determining whether employees are ‘‘professional,” the Board
applies the tests indicated in section 2 (12) of the act ® to work per-
formed by the particular employces. In one case, the Board held that
while some time-study men, by reason of their specialized duties and
scientific training, may meet these standards, the particular time-
study employees involved were not “professional” within the terms
of the statute.® This case specifically overruled earlier cases which
might be interpreted to mean that time-study men, by occupation,
are necessarily professional employees.®

The following types of employees were held to be professional
cmployees under the circumstances of the respective cases: Senior
draftsmen,” operational planners,” a spectograph gang leader with
college degree and specialized knowledge in a new field of analytical
chemistry,® a radio-station employee with first-class engineer’s license
who spent 90 percent of his time in experimental research.®

The Board found that the following cmployees did not perform
professional dutics: Blueprint operators,™ assistant engineers,’' time-
keepers with college training in accounting, quality inspectors,
draftsmen,” embalmers, and funcral directors.™

c. Clerical Employees

The categorics of employces which may appropriately be assembled
in a bargaining unit are controlled not only by the statutory limitations
discussed above, but also by certain rules established by the Board in
the exercise of its discretion on the basis of its evaluation of the interests
of particular classes of employces. Within this latter category are
office clerical cmployces, as distinguished from plant clericals. Gen-
erally, office employees have been excluded from production and main-
lenance units because of the fundamental differences in the work and
interests of the two groups.”® The Board applies this rule notwith-

62 Federal Telecommunication Laboratories, Inc, 92 NLRB 1395,

8 See appendin C, Text of Amended Act,

84 Florence Stove Co, 94 NLRB No 213

85 Cases specifically overruled were Worthington Pump and Machinery Corp., 75 NLRB 678; Detroit
Hurvester Co , 79 NLRB 1316, The Timhen-Detroit Arle Co, 80 NLRB 1075, F. V. Sickles Co., 81 NLRB 390;
Westinghouse Electric Corp , 89 NLRB 8, and General Electric Co , 89 NLRB 726

66 Sonofone Corp, 90 NLRB 1236

8 American Locomotwe Co, 92 NLRB 1457,

6 United States Metals Refining Co , 93 NLRB 795,

8 Southwestern Sales Corp , 93 NLRB 936.

0 General Motors Corp , -RD-70 (not printed).

" Sonotone Corp , 90 NLRB 1236

12 Chase Awrcraft Co, 91 NLRB 288, _

8 Ohio Steel Foundry Co,92 NLRB 683

" Ruwerside Memorial Chapel Inc, 92 NLRB 1504,

5 Nelson-Ruchs Creamery Co, 19-RC-583 (not printed); Calavo Growers of Calyforma and Calaso, Ine.,
21-RC-1277, decided July 21, 1950 (not printed).
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standing a contrary eollective bargaining history.® On the other
hand, plant clericals will be included in a unit with production and
maintenance employees because of the similarity of the interests and
working conditions of the two groups.”

Clerical employees who work both in the office and in the plant will
be included in the production group if they are primarily plant cleri-
cals and perform office work only occasionally.”® Conversely, office
clericals whose duties require them to go into the plant for brief periods
each day were excluded from a production and maintenance unit.”
Also excluded was a group of office clericals who worked under the
supervision of the office manager, but were located in the plant for
convenience.® In one case, all “main office clerical employees’” were
excluded from a plant-wide unit although some of them performed
plant clerical functions.®* The Board’s finding in this case took into
consideration the fact that there was no clear demarcation between
plant clericals and office clericals, and that all of the disputed clerical
employees worked in enclosed offices under the same immediate super-
vision. An office clerk who performed production work during
emergencies was likewise excluded from a production unit.®?

Among employees which the Board has found to fall into the cate-
gory of plant clericals have been: Stock chasers, tool crib attendants,
store tenders, receiving clerks, a general shop clerk, a record clerk, an
expediter clerk, and shipping clerks.®® Where such clericals had their
desks or stations in the production area and had no administrative or
functional connection with the employer’s general office workers, who
were located on another floor, the Board held them to be plant clericals
who could be included in a production and maintenance unit despite
the fact they were salaried.® The Board found they were ‘“closely
allied in interest” with the production employvees in that case.

8. Excluded Employees

Persons engaged in certain types of work are excluded from cover-
age of the act by bemg specifically excluded from the statute’s defi-
nition of the term “employee.” ® These include domestic servants

16 The Budd Co., Red Lion Plant, --RC-753 (not printed); Southern Desk Co , 3¢-RC-217 (not printed);
Proctor and Gamble Mfy. Co., 2-RC-2385 (not printed), Hy-Lan Furniture Co, 34-RC-277 (not printed),
Stowe Spinming Co., 34-RC-262 (not printed).

" The Hilliard Corp., 3-RC-449 (not printed), United States Smelting, Refining and Mining Co., 93 NLRB
1280; The American News Co., 93 NLRB 1566; Kerrigan Iron Works, Inc, 93 10-RC-1154 (not printed).

8 American Perfit Crystel Corp , 2-RC-2146 (not printed); Telechron, Inc., 90 NLRB 931, see also Field-
crest Mills Dwision of Marshall Field & Co.,93 NLRB 18

% Gastonta Weaving Co., 91 NLRB 899.

8 United States Gypsum Co., 92 NLRB 18,

0t The E J. Kelly Co , 1-RC-1497 (not printed)

82 Hy-Lan Furniture Co., 34¢-RC-277 (not printed).

8 Allen-Bradley Co., 13-RC-1089 (not printed); Waterous Co., 92 NLRB 76.

# Waterous Co., cited above.
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employed in a home, individuals employed by parent or spouse, in-
dividuals employed by an employer under the Railway Labor Act,
supervisory employees, independent contractors, and agricultural
laborers. However, only the last three categories—supervisors, inde-
pendent contractors, and agricultural laborers—have presented ques-
tions in any substantial number of cases coming before the Board.

In addition, the Board has long followed the policy of excluding
from bargaining units employees whose duties are managerial, and
employees who stand in a confidential relationship to executive em-
ployees handling labor relations of the employer.®

a. Supervisory Employees

Since the amended act excludes supervisors from its protection,®
the Board must frequently determine whether employees sought to be
included in, or excluded from, a proposed unit come within the statu-
tory definition of the term supervisor.®

The Board’s decision in this type of case turns primarily on the
presence of the type of authority specified in section 2 (11).

In determining whether employees actually possess supervisory
‘powers, the Board will not be guided by the employee’s job title or
classification,® but by his actual duties, taking into account all rele-
vant factors, including the type of work done and responsibility
exercised.”

The Board will reject the contention that an employee is a super-
visor if his authority amounts to no more than the supervision usually
exercised by experienced employees over those who are less skilled.®

Since under the terms of section 2 (11) authority must be exercised
over ‘“‘other employees,”” the Board has repeatedly held that employees
who exert control primarily over equipment, and direct personnel only
incidentally, are not supervisors.

Under this rule, the following employees were held not to be super-
visors: Radio dispatchers of a transit company who were located in the
radio room and transmitted usually standardized directives to mobile

% Sec. 2 (2)

88 Ford Motor Co , 66 NLRB 1317 (1946); Consolidated Vultee Awreraft Corp , 54 NLRB 103 (1943), Creamery
Package Manufacturing Co , 3¢ NLRB 108 (1941)

5 See. 2 (3)

8 Sec 2 (11) of the act provides, ‘““IT'he term ‘supervisor’ means any individual having authoiity, 1 the
mterest of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward,-or
discipline other employees, or responsibly to direct them, or to adjust their grievances, or effectively to rec-
ommend such action, if 1n connection with the foregoing the exercise of such authority 1s not of a merely
routine or clerical nature, but requires the use of independent judgment

8 Sulverwood’s, 92 NLRB 1114, United States Gypsum Co, 1-RC-1561 (not printed), Olympic Petroleum
and Equipment Co , 3-RC-424 (not printed), McGough Bakeries Corp , 90 NLRB 2004; Indiana Metal Prod-
ucts Co, 13-RC-1270 (not printed); The Baltimore Transit Co , 92 NLRB 688, 1. S. Berlin Press, 93 NLRB
13, Bear Brand Hoswery Co., 93 NLRB 95; Coca-Cola Botthing Co of St Louis, 944 NLRB No 33

% Silverwood’s, cited above. ’

91 United States Gypsum Co., 93 NLRB 91; Geo Kmght and Co , 93 NLRB 1193,
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supervisors In response to trouble calls.”” Street railway inspectors
who were responsible for the observance of schedules and routes,
enforced rules relative to the safe operation of vehicles, investigated,
corrected, and reported transgressions of safety rules by operators.%
Employees in charge of one-man departments, and employees who
possess authority but have no subordinates.* Retail-store depart-
ment heads who were the sole regularly assigned workers in their
departments and had subordinates detailed to them only during short
periods of seasonal activity.® A shipping clerk who had only a school-
boy assisting him part time.®® However, a warehouse superintendent,
who from time to time, was assisted by and exercised authority over
as many as eight employees from other departments on a part-time
basis, was held to come within the statutory definition of a supervisor.”

Route salesmen, or driver-salesmen, who usually have one helper
on their trucks, are a class of employees who have presented questions
of supervisory powers in some cases. One such case involved driver-
salesmen for the alcoholic beverage distributing company.® The
Board declined to hold them supervisory employees in this case, where
they worked under supervision of a sales superintendent and there
was no showing that they had been given any general instructions or
authorization to hire or fire helpers or that they in fact hired or fired
helpers as a general practice. In this instance, drivers on occasion
had obtained another helper when one quit while out on the route.
On occasions, drivers had also been authorized specifically by the
employer to hire a helper when the employer was unable to obtain
one. Moreover, drivers had in some instances dismissed helpers
while on the route when the helper proved utterly undesirable. Thesc
instances were found by the Board to be only deviations from the
general practice which did not confer supervisory status upon the
drivers.

A question often arises whether an employee has supervisory status
because he has authority ‘‘responsibly to direct” other employees
which ‘“‘requires the use of independent judgment’ rather than being
“merely of a routine or clerical nature.” ® This type of supervisory
authority was found to have been conferred upon line supervisors of a
garment factory who instructed new employees in the use of machines,

22 The Baltimore Transit Co., 92 NLRB 1260.

98 Union Street Railway, 93 NLRB 782,

In Great Lakes Sugar Co, 92 NLRB 1408, while not necessary for the decision in the case, the Boaid ex-
pressed the view that supervision over workers, such as agricultural laborers, who are not protected by the
act, does not bring the person who exercises supervision within the definition of section 2 (11)

% Silverwood’s, 92 NLRB 1114; The Kroger Co , 93 NLRB 274; WCAU, Inc, 93 NLRB 1003.

9 Sears Roebuck & Co, 91 NLRB 1411.

% Rainbo Bread Co., 92 NLRB 181.

7 Stokely Foods Ime., 8-RC-875 (not printed)

% Dodd Distributing Co., 94 NLRB No. 185

% Quotations from sec. 2 (11).
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assigned work to all production employees, and were responsible for
the quality of their work. The Board found that these employees
were supervisors although the employer contended that they had
authority only as to “minor details.””! Similarly, in the case of
certain television directors, the Board rejected the employer’s argu-
ment that a director does not ‘‘responsibly direct’” the performance
of actors but that his directions are ‘‘suggestions, requests, cues.”
The Board observed that ‘‘what would be a direction in another
industry may be termed a ‘suggestion’ in the field of television, but
nevertheless it is the director’s concept of the desired result that
governs the response of the performer, regardless of the manner of
communication.” ?

On the other hand, in the case of a crew leader whose functions in
giving instructions to crew men with whom he worked one half of his
time were repetitive and routine, the Board found that he did not
exercise the independent judgment necessary to qualify as a super-
visor.? Group leaders who, in addition to performing production
work, instructed new employees, assisted in straightening out assem-
bly line tie-ups, and made reports to subforemen, were likewise found
not to exercise the necessary independent judgment.*

When other factors do not clearly indicate whether a certain cate-
gory of employees possess supervisory authority, the Board may take
into consideration the ratio of supervisors to employees.* However,
even a high ratio, such as one supervisor to five employees, is not held
conclusive if other strong evidence of supervisory status is present.®

The Board applies the principle that employees who actually
possess supervisory authority do not lose status as supervisors because
they have not exercised their authority, Thus, where certain cate-
gories of employees clearly had been informed by the employer of
their supervisory powers, the failure or refusal of some of these em-
ployees to perform supervisory functions was held immaterial.” In
another instance, the Board credited television broadcast directors
with authority effectively to recommend the transfer or discharge of
employees under their direction, although an occasion for such a
recommendation had never arisen.!® However, where the alleged
authority of employees whose status is disputed does not presently
exist, the employees will be included in the unit. The Board, there-
fore, did not exclude a salesman who was hired with the expectation

1 Denton Sleeping Garment Malls, Inc , 7-RC-1061 (not ptuted).
2 American Broadcasting Co , 93 NLRB 1410,
3 Allied Materials Corp , 7-RC-889 (not printed).
¢ Telechron Inc., 90 NLRB 931.
. 8 Silverwood’s, 92 NLRB 1114, Geo Knight and Co , 93 NLRB 1193 and cases cited therein
¢ United States Gypsum Co , 93 NLRB 91,
7 Unated States Gypsum Co., cited above.
8 WCAU, Inc., 93 NLRB 1003.
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of being appointed assistant store manager but at the time of the
hearing had not yet been promoted. Nor did the Board exclude
from a bargaining unit an employee who formerly had been in charge
of other men, when it was not shown that he was presently employed
or classified as a supervisor or would be so employed in the future.’

In determining whether an employee has supervisory status, the
Board will consider not only the actual existence of authority over
other employees, but also the extent to which such authority is exer-
cised. Ordinarily, the number of employees supervised is not con-
trolling, and the Board has stated that “where true supervisory
authority exists, the right to supervise a single employee is sufficient
to constitute the holder of such right a supervisor within the meaning
of the Act.” 1!

Where supervisory authority is exercised by an employee only at
times, the Board has consistently held the employee to be a supervisor
only if he exercises his authority at regular intervals and not just oc-
casionally.? Thus, employees who substitute for supervisors only
once in a while, as for instance, during the supervisor’s illness or ab-
sence, are not considered supervisors under the act.® Conversely,
relief foremen or assistants who regularly have full supervisory au-
thority 1 or 2 days a week will be excluded from bargaining units as
supervisors.’* Similarly, employees in training to assume supervisory
positions were excluded from the unit because they actually excrcised
supervisory duties during as much as 25 percent of their time.'

b. Independent Contractors

Independent contractors, like supervisors, are specifically excluded
from the act’s difinition of “employees,” and therefore will not be
included in bargaining units. While the act does not define the term
“Independent contractor,” the Board on several occasions * has ob-
served that,

The legislative history of the Act shows that Congress intended that the Board
recognize as employees those who ‘“work for wages or salaries under direct super-
vision,”” and as independent contractors, those who “undertake to do a job for a
price, decide how the work will be done, usually hire others to do the work, and

* J. C. Penney Co., 92 NLRB 1454,

10 Armour Fertilizer Works, Diviston of Armour and Co., 92 NLRB 641, W, R, Wrape Stave Co, Inc.,
32-RC-225 (not printed)

1t United States Gypsum Co , Inc , 93 NLRB 01,

12 B F. Goodrich Co., 92 NLRB 575,

18 Humboldt Full Fashioned Hosiery Malls, Inc., 32-RC-211 (not printed), Colorado Builders Supply Co.,
90 NLRB 2002, Phillips Oil Co., 91 NLRB 534, Witco Carbon Co., 33-RC-229 (not printed), Florence Slore
Co., 94 NLRB No 213

" Witco Carbon Co., cited above, Pure Oil Co ,90 NLRB 1661, Mimnesota and Ontarto Paper Co.,92NLRB
711; Kettleman North Dome Association, 21-RC-1798 (not printed)

18 Hunter- Thomas Co., 32-RC-241 (not printed); S, H. Kress & Co., 92 NLRB 15.

18 The Dispatch Printing Co., 93 NLRB 1282; The Times Herald Printing Co., 94 NLRB No, 250.
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depend for their income nat upon wages, but upon the difference between what,
they pay for goods, materials, and labor and what they receive.for the end result,
that is upon profit ”

Applying these tests to persons engaged in newspaper distribution,
the Board found that certain ‘“city independent haulers’” 7 and “city
dealers” '* were independent contractors. These ‘“haulers” and
“dealers” used their own trucks in delivering papers to carriers and
other sellers. They were not required to keep records and were not
carried on the company’s payroll. They were free to engage in other
gainful business activities, and they were paid by the job by expense
checks ' or they derived their earnings from the difference between
the cost of the newspapers to them and the flat rate they charged the
carriers.” Suburban route operators also were held to be independent
contractors.?’ These operators in delivering single newspapers to
customers and bundles of papers to carriers worked under oral agree-
ments which are terminable at will. The difference between the
purchase and selling price of the papers delivered constituted their
earnings, except for a minimum guaranteed return. They were not
carried on the company’s payroll but were paid by expense check.
On the other hand, “district drivers” who spent 2 hours per day in
delivering bundles of newspapers to carriers and sellers were found to
be regular part-time employees “rather than independent business-
men.” ?* These drivers exercised no independent judgment as-to
volume and time of delivery. Although they were not carried on the
payroll but were paid a flat rate per week by expense check, they were
hired after filing regular job application blanks.

The determination of whether persons who perform work for an
employer are independent contractors in certain cases may turn on the
employer’s ‘right of control”’; that is, on whether the employer has
the right to exercise control over the methods and manner by which
the work is done. On this test, the Board held that truckers, who
under a ““commission marketer’’ agreement delivered gasoline and fuel
oil in their own trucks to the employer’s customers, were independent,
contractors.?® In this case, some of the oil company’s truckers were
corporations with employees of their own; all owned their trucks and
equipment; they received no payment other than a fixed gallonage
rate. They did not share in benefits granted salaried employees, and
they fixed their own hours and manner of delivery. Also, they paid
their own taxes and license fees. Conversely, in another case, an

17 The Dispatch Printing Co , cited above

8 The Times Herald Printing Co , cited above
8 The Dispatch Printing Co., cited above.

2 The Times Herald Printing Co , cited above,
3 The Dispatch Printing Co , cited above,

22 The Dspatch Printing Co , cited above,

9 Sinclair Refining Co., 93 NLRB 1115
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employment relationship was held to exist because of the extent of the
employer’s control over the work of certain truck owners during the
time they were on the employer’s land.# Similarly, a group of drivers
for a lumber company who owned their own trucks were held to be
employees rather than independent contractors when they worked
the same hours and had the same supervision as other truck drivers.
Like the other drivers, they were sometimes assigned to other duties.
Also, they received the same benefits as other employees, such as acci-
dent insurance and workmen’s compensation. The Board found that
the only difference between them and the other drivers, aside from
their ownership of their trucks, was the fact that they were paid on
the basis of the number of feet of lumber they hauled rather than by
the hour.

While the question of the alleged status of a person may depend in
part on the fact that the employer makes withholding tax deductions
and pays workmen’s compensation and social security taxes on the
particular person,? the Board will not regard this fact as determina-
tive.# -

The question of the status of a person who performs work for an
employer may also become important for the purpose of determining
whether or not certain employees on a job belong in the unit. If it is
found that the particular person is an independent contractor, the
Board ordinarily excludes his employees from a unit of workers in the
employer’s plant.?

c. Agricultural Laborers

Agricultural laborers are a category of employees which the act has
always specifically excluded from coverage. Until 1946, the act left
the definition of the term ‘“agricultural laborer” to the Board. Since
then, a rider to the Board’s annual appropriation has required the
Board to define the term in accordance with the provisions of section 3
(f) of the Fair Labor Standards Act. That section provides that

“Agriculture” includes farming in all its branches and among other things in-
cludes . . . the production, cultivation, growing, and harvesting of any agr-
cultural or horticultural commodities . . . and any practice . . . performed by
a farmer or on a farm as an incident to or in conjunction with such farming opera-
tions, including preparation for market, delivery to storage or market or to carriers
for transportation to market.

Insofar as the interpretation of section 3 (f) is concerned, the Board
has announced that, whenever possible, it will follow the interpretation

%4 Vaughn Brothers, 94 NLRB No 64

2 Pehastin Lumber & Bor Co , 19-RC-501 (not printed).

26 Seo Pehastin Lumber'& Box Co , cited above, Sinclar Refining Co , 93 NLRB 1115, The Dispatch Printing
Co, 93 NLRB 1282.

7 Ipy Russell Motor Co., 30-RC-174 (not printed)

20 7 Hall Motors, Inc, 94 NLRB No. 183 -
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adopted by the Department of Labor and its Wage-Hour Division,
whieh has primary responsibility for the administration of the Fair
Labor Standards Act.®

Since the Department of Labor had specifically ruled on the appli-
cability of the term ‘“‘agriculture” to practices connected with the
packing and processing of agricultural products,® the Board re-
examined its policy in determining the status of packing-shed workers.
Under its old policy, the Board treated such workers as agricultural
laborers unless they were engaged in packing produce not grown by
their own employer or processing activities which materially changed
the product to enhance its market value.®! Applying the tests sug-
gested by the Department of Labor, rather than the Board’s old rule,
the Board held that the packing-shed workers with whom it was con-
cerned were not agricultural laborers because they were employed as
“‘a, completely separate labor force’” to work in the employer’s packing
shed, a plant which was “operated as a separate commercial enter-
prise, and not merely ‘as an incident to or in conjunction with’”
farming operations on a farm.*?

In a case involving an employer engaged in the production of naval
stores (gum resin and turpentine) at a ‘‘central still,”’ the Board
found that the employees concerned were not agricultural laborers.%
This ruling likewise was based on the Department of Labor’s inter-
pretation of the section 3 (f) of the Fair Labor Standards Act, which
in turn refers to the definition of “agricultural commodities” in section
15 (g) of the Agricultural Marketing Act. According to the Wage-
Hour Division’s interpretation, which the Board adopted, the tree
farmer who produces the crude gum, and not the central still, is the
producer of the agricultural commodity. Hence, the employees of
the central still, whether they work on crude gum processed for the
tree farmer, or on gum purchased from a tree farmer, are not engaged
in the production of agricultural commodities. In another case, the
Board also held the work of naval-store workers was predominantly
nonagricultural because they worked only 35 percent of their time
on crude gum taken from the employer’s own trees.®

The Board held in one case that the agricultural exemption of the
act was not applicable to employees engaged in extracting sugar from
beets purchased by the employer from farmers. The Board observed
that, while the employees worked on an agricultural commodity, they

¥ Imperial Garden Growers, 91 NLRB 1034.

3 The Department's interpretation 1s set out in detail in the Board’s decision.

3 Sec Sulmas Valley Vegetable Ezchange, 82 NLRB 96 (1949); Burnett & Burnett, 82 NLRB 720 (1949); Ds
Giorgio Fruit Corp., 80 NLRB 853 (1948).

32 See also Arena-Norton, Inc., 93 NLRB 66 and D’Arrigo Bros of Celifornia, 93 NLRB 827

8 Jacksonville Processing Corp., 93 NLRB 943.

¥ The Langdale Co , 93 NLRB 946

A
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did so in a separate industrial operation which materially changed the
commodity to enhance its value.** The Board also rejected the con-
tention that the employees of a marketing cooperative who handled
eggs, poultry, and livestock at its auction grounds were agricultural
laborers.® This ruling was based on the fact that the cooperative
was an entity separate from its members and that its operations did
not take place on a farm.

d. Confidential and Managerial Employees

The Board is often confronted with a request that certain em-
ployees be excluded from a collective bargaining unit either because
they are managerial employees, although not qualifying as super-
visors, or because they stand in an allegedly confidential relationship
to management. In such cases, the Board of course must balance the
statutory right of an employee to engage in collective bargaining
against the traditional right of management to be secure in its secret or
confidential data. As a consequence, the Board has long endeavored
to limit its exclusions to (1) employees exercising bona fide managerial
functions, and (2) employees whose confidential relationship directly
involves matters of labor relations policy, such as negotiations with a
union or the handling of grievances at a high level.¥ The Board will
not deprive an employee of the use of its services to effectuate his
right to collective bargaining because he handles financial, technical,
or other business data that is secret or confidential only as a matter
of business competition, such as costs of products, sales, or speci-
fications.®

The Board has defined ‘“managerial” employees as ‘‘executive
employees who are in a position to formulate, determine, and effectuate
management policies.” ® “Confidential employees,” it has defined
as “those who assist and act in a confidential capacity to persons who
exercise ‘managerial’ functions in the field of labor relations.”® The
Board has consistently excluded employees doing either type of work
from collective bargaining units.

Under this definition of managerial employees, buyers who have
authority to pledge the company’s credit have been held managerial 4!
So also have the credit manager and assistant credit manager of a

35 Franklin County Sugar Co., 92 NLRB 1341,

3 Flemington Auction Market Cooperatwe Association, Inec., 4RC-820 (not printed).

8 Brooklyn Duly Eagle, 13 NLRB 974 (1939).

38 Phillips Od Co., 91 NLRB 534; The Ohio Steel Foundry Co, 92 NLRB 683; Republic Steel Corp., 91
NLRB 804,

3% Ford Mofor Co., 66 NLRB 1317 (1946), specifically reaffirmed in Palace Laundry Dry Cleaning Corp.,
85 NLRB 320, after the 1947 amendment of the act.

© Ford Motor Co., cited above,

41 Federal Telecommunication Laboratories, Inc., 92 NLRB 1395; American Locomotive Co., 92 NLRB 115;
Westinghouse Electric Corp., 88 NLRB 8,

974250—62——9
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department store.*? However, the Board had occasion in one case
during the past year, to reaffirm its ruling that a cashier is not a
managerial employee “simply because he has custody of company
money.” ¥ Although the cashier in this case handled the employer’s
local banking business, the Board included him in a unit of office and
clerical employees when it found that he did not deal with labor rela-
tions or take any part in formulating labor relations policy. The
Board in another case rejected contentions that managerial functions
were exercised by a cost estimator or by a group of cost accountants.*
However, the Board has excluded from bargaining units employees
who, while not exercising actual managerial or supervisory authority,
were closely identified with management. In this group have been
found an assistant display manager in a department store,*® the editor
of a daily newspaper’s editorial page even though he did not direct
the work of other editorial writers or employees, know their salaries
or control their hours,® and ‘“learners” in training for managerial
positions.¥ The Board also continues to exclude from bargaining units
persons who are closely related to the employer or to managerial
employees.*

The question of whether an employee stands in confidential rela-
tionship to management within the Board’s definition was raised in a
number of cases. It occurred usually in connection with proposed
units of office and clerical employees. In such cases, the Board has
consistently excluded from the unit the secretaries to the heads of
companies,® and secretaries or stenographers to the employer’s chief
collective bargaining negotiators and labor-relations policymakers,
such as a plant superintendent ® or a general manager.’® Moreover,
a personnel clerk who spent 25 to 50 percent of her time daily acting
as the personnel manager’s senior stenographer and who maintained
his confidential files was held to be a confidential employee.®* But in
a number of cases, the Board has declined to deprive clerical employees
of collective bargaining rights when they act as stenographers or
secretaries to department heads, where it is not shown that ‘“the
department heads have any duties or responsibilities with respect to
the formulation or effectuation of the employer’s general labor poli-

42 Charles Livingston & Sons, Inc, 8 NLRB 30.

4 American Locomotwe Co., cited above.

4 Federal Telecommunication Laboratories, cited above.

45 Cherry & Webb Co, 93 NLRB 8.

4 The Salt Lake Tribune Publishing Co., 92 NLRB 1411,

.8 H. Kress & Co., 10-RC-1264 (not printed).

8 E J Kelley Co, 1-RC-1497 (not printed); Barber Buick Co , 10-RC-889 (not printed); Hy-Lan Furni-
ture Co., 3¢-RC-277 (not printed); Wiley Manufacturing, Inc., 92 NLRB 40.

4 Sargoy & Stein, 92 NLRB 1693.

% Phillips 0il Co., 91 NLRB 534.

81 Record Publishing Co., 6-RC-584 (not printed).

# B. F. Goodrich Co., 922 NLRB 575.
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cies.” #® This rule was applied in the case of the stenographer to a
chief clerk who supervised the general office department, and the
stenographer was included in the clerical unit.* Similarly, clerks to
superintendents of departments in a steel plant were included in
bargaining units, where there was no showing that the clerks handled
general labor relations policy data.®® The Board also declined to deny
participation in a collective bargaining election to two secretaries to a
company attorney who was consulted occasionally on labor relations
matters, mainly to develop facts or proposals for the benefit of ma-
agement negotiators.® In this case, the Board concluded that
“whatever labor relations work [the attorney] may do is not managerial
in character.”

The Board has also rejected contentions that employees in the
following categories were engaged in work of such confidential nature
as to deprive them of participation in collective bargaining: Production
records clerk,” accounting employees such as general billing clerk,
bookkeeper, and assistant to the chief cost accountant,®® and a payroll
clerk.® Telephone and teletype operators are another group of em-
ployecs whose exclusion from bargaining has often been sought on
grounds of confidential relationship. In an early case, the Board said
of telephone operators, “the fact that telephone operators may . . .
occasionally obtain information on labor relations does not constitute
a substantial reason to deny them the exercise of the rights of collective
bargaining.” ® Similarly, in two cases during the past year, the Board
declined to exclude telephone and teletype operators because they
handled messages or calls relating to labor relations or collective
bargaining negotiations.5!

Time-study men, the Board has ruled in a number of cases, are
neither managerial or confidential employees, but they may in_certain
instances be professionals.?

9. Seasonal, Part-Time, and Probationary Employees

The Board is sometimes confronted with contentions that employees
other than regular full-time employees should be excluded from a pro-
posed bargaining unit. In two recent cases, in which the exclusion of
certain probationary employees was requested, the Board made it

8 Phillips Oul Co , cited above, B, F. Goodrich Co , cited above.

$# Phllips Odd Co , cited above,

55 Republic Steel Corp, 91 NLRB 904.

% Sargoy & Stewn, cited above.

51 B. F Qoodrich Co, cited above,

% The Ohio Steel Foundary Co , 92 NLRB 683

8% Federal Telecommumication Laboratories, Inc , cited above

% Chrysler Corp., 58 NLRB 239 (1944).

8t Phllips Oil Co., cited above; American Locomotwe Co , cited above.

82 Ford Motor Co., cited above, The Ohio Steel Foundry Co , cited above (held not professionals); American
Locomotive Co, cited above (held professionals). See subsection, Professional Employces.
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clear that the nature of the tenure of employment is not to be con-
sidered in connection with the proper composition of the unit.®®* The
Board said:

our unit finding is based upon functionally related occupational categories, and
all employees working at jobs within the unit are necessarily included and entitled
to representation, irrespective of the tenure of their employment.

Consequently, as in the case of other groups of employees, the factor
which will determine whether seasonal, part-time, or probationary
employees shall be included in a given unit is the similarity of their
interests and working conditions to those of other employees in the
proposed unit.% However, the employees’ tenure is important insofar
as their eligibility to vote in the election is concerned.®

10. Units in Decertification Proceedings

In determining the appropriate unit in decertification proceedings
under section 9 (c) of the act, the Board applies the same criteria as
in certification cases. Consequently, the unit found appropriate for
the purpose of a decertification election ordinarily will be identical
with the unit for which the incumbent union has previously been
certified or is currently recognized as representative.®® Applying
these rules, the Board during the past year denied consolidated pe-
titions for the decertification of two groups of employees each of
which constituted only a segment of a larger group engaged in similar
work throughout the employer’s plants.® The Board held that
because the groups involved were inappropriate for collective bar-
gaining purposes and had had a long bargaining history on a multi-
plant production and maintenance basis, they were not proper sub-
jects for decertification. In another case, the Board on similar
grounds denied a decertification election among a group of timekeepers,
who constituted only a part of a larger factory clerical group with
whom they had common interests and with whom they had been
represented for a number of years.® In the same case, a majority of
the Board also denied the petition for the decertification of a group of
technical employees who had common interests with a larger number °
of other, but unrepresented, technical employees in the plant. The
majority did not decide whether the omission of the large unrepre-

83 The Sheffield Corp., 94 NLRB No. 240; also Gerber Products, 93 NLRB 1668.

¢ Compare Comico Products Corp , 5~RC-618 (not printed); Milwaukee Branch, LaSalle Coca-Cola Bottling
Co., 13-RC-1335 (not printed), Block and Kuhl Co, 13-RC-1126 (not printed); Franklin County Suger Co.,
02 NLRB 1341.

85 Gerber Products, cited above, where seasonal employees who lacked a sufficiently regular and substantial
tenure of employment were held ineligible to vote. See subsection, Eligibility to Vote, p. 122,

¢ See Fifteenth Annual Report, p. 59.

87 Buick Motor Dwision, General Motors Corporation, 7-RD-70 (not printed).

6 General Motors Corp., A. C. Spark Plug Division, and General Motors Corp , Bulck Motor Division, 92
NLRB 1589.
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sented group alone was sufficient to require the dismissal of the petition.
It based its decision on the ground that the incumbent union’s success
in a decertification election would result in its certification as repre-
sentative of a group of technical employees which was too limited to
constitute an appropriate bargaining unit.® )

E. Conduct of Representation Elections

A question of representation raised by a petition filed under section
9 (c¢) of the act can be resolved only through an election by secret
ballot.! In general, however, the act leaves to the Board’s discretion
the determination of the eligibility of employees to vote, the mechanics
of conducting elections, and the certification of election results. Two
principal exceptions to this general discretion limit the frequency
with which elections may be directed and prohibit voting by strikers
who are not entitled to reinstatement.? .

The Board’s published rules and regulations govern many phases of
election and certification procedure,® but the Board often is called
upon to decide the proper application of its rules, or to rule in situa-
tions not covered by the rules and regulations.

1. Eligibility To Vote

In general, eligibility to vote in a Board-directed election is limited
to employees who were employed in the appropriate unit during the
payroll period immediately preceding the date of issuance of the direc-
tion of election. This includes employees who did not work during
such period because they were ill, on vacation, or temporarily laid off,
Not eligible to vote are employees who quit or were discharged for
cause and who had not been reinstated prior to the date of the election.
“Employees on strike who are not entitled to reinstatement’” also are
barred from voting by section 9 (¢) (3) of the amended act.

If there is a question about the voting eligibility of an employee
which cannot be resolved by the evidence produced at the election
hearing, the Board follows the general practice of permitting him to
vote subject to challenge. Should the challenged ballots be sufficient
to affect the election result, the Board will then determine the eligi-
bility of the challenged voters. In determining eligibility, the Board
must frequently determine whether employees, according to their
status or tenure, fall within an included or an excluded category.

® Chairman Herzog and Member Reynolds, dissenting in thus respect, expressed the opinion that the unit
for which decertification was sought was not sufficiently defective to require the demal of the petition, or
thereby to deprive the employees involved of an opportunity to express their desire as to whether the -
cumbent union should continue to represent them

1 See sec. 9 (¢) (1) of amended act.

2 See sec. 9 (¢) (3).
3 See sec. 102.61, Rules and Regulations, Series 6, as amended.
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a. Part-Time, Seasonal, and Probationary Employees

Part-time and extra employces ordinarily are eligible to vote if
they have sufficient interest in the conditions of employment. This
requires that they work regularly and perform work similar to that
of the full-time employees under the same general conditions.* How-
ever, if a part-time employee has other employment elsewhere, he
will be eligible to vote only if his part-time employment is regular
and for a substantial portion of his time.> Similarly, regular extras
in a retail clothing store who worked a substantial number of hours
at regularly assigned times each week were permitted to vote, but
additional extras called in only for special sales, or during seasonal
peaks, were held ineligible.®

Employees who work part time in the votihg unit and part time
elsewhere for the same employer also have presented a problem in
determining their eligibility to vote. In the past, the Board has re-
quired that to be eligible to vote, they spend 50 percent of their time
or more in work within the unit.” But in a case decided after close
of the fiscal year, the Board unanimously modified this rule and held
that these employees should come under the same rule as part-time
employees who remain idle or work for a different employer when not
working in the voting unit.”* Thus, the Board held that an employee
who worked 25 hours a week in the pressroom and 35 hours a week in
other departments of the same company was eligible to vote in the
pressroom unit because he had ‘“‘sufficient interest in the terms and
conditions of employment within the unit to entitle him to take part
in the determination of a collective bargaining representative.”

Temporary employees who are hired for a specific task or a peak
period, usually are not permitted to vote, unless they have a reason-
able expectation of permanent employment after the completion of
the particular work or at the end of the season.®! However, this rule
does not apply to employees in a seasonal industry.?

Probationary and student employees ordinarily are held ehglble to
vote if they have sufficient interests in common with regular employees

‘R L Polk& Co , 91 NLRB 443; H. E Butt Grocery Co, 93 39-RC-263 (not printed); Evening News
Publishing Co , 93 NLRB 1355,

§ Montgomery Steel Products Corp , 94 NLRB No. 42, Southern Desk Co., 92 NLRB 137,

¢ Silverwood’s, 92 NLRB 1114,

7 Coca-Cola Botthng Co, 94 NLRB No 33; Dispatch Printing Co Inc, Ohio State Journal Dinsion, 93
NLRB 1282, WWEZ Radw, Inc, 91 NLRB 1518, Port Arthur College, 92 NLRB 152, WCAU, Inc, 93
NLRB 1003, see also Florida Broadcasting Co , 93 NLRB 1568 .

7a The Qcala Star Banner, 97 NLRB No 57 (decided Dec 10, 1951) Ths decision specifically overruted
cases cited n footnote 7.

8 The Winter Brothers Stamping Co, 7-RC-885 (not printed); The Sunday School Board of the Southern
Baptist Convention, 92 NLRB 801; see also Cherry Webl Co , Pronidence, 93 NLRB 9

9 See subsection 3 of the section, Tiuming of Elections, p. 125.
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in the same classification and a prospect of eventually achieving
permanent employee status.

b. Laid-Off Employees and Strikers

In determining the eligibility of employees separated from their
jobs for legitimate business reasons, the Board must ascertain whether
the termination of employment is of a permanent nature or constitutes
merely a temporary layoff. If the ‘terminated employee has ‘“‘a
reasonable expectation of reemployment in the near future,” he is
eligible to vote in an election occurring during the layoff. But,
where the probability of future employment is remote, the separated
employee is not permitted to vote, even though he has contractual
seniority rights ! or even though he is still carried on the employer’s
payroll or a preferential hiring list.!?

Employees in the Armed Forces at the time of the election may
vote if they appear in person at the polls. However, this does not
foreclose the right of the present incumbent of the position also to
vote in the election.!®

Under the amended act, strikers who have ceased work to achieve
economic or contractual objectives, such as improved wages or working
conditions, and who have been permanently replaced are not eligible
to vote; however, employees who strike because of the employer’s
unfair labor practices ordinarily may not be replaced. But for such
strikers to be permitted to vote, it is not sufficient merely to allege in
a vepresentation case that the strike has been caused by unfair labor
practices. Thus, where no charges of unfair labor practice had been
filed or no complaint had issued, the Board held itself required to
find that the strike is an cconomic one and that permanently replaced
strikers are ineligible to vote.!

¢. Employees Whose Status Is in Doubt

Where an employee’s status is in doubt, he usually will be permitted
to vote subject to challenge. This occurs where it cannot immediately
be determined on the evidence at the Board’s preelection hearing
whether the employee is a supervisor, or an indefinitely laid-off
employee, or whether he is in a classification within the unit.’® Simi-

10 M, E Buft Grocery Co, 390-RC-263 (not printed); National Torch Tip Co, 6-RC-696 (not printed),
R L. Polk & Co., 91 NLRB 443, Wilson Athletic Goods Mfg Co, Inc., -RC-1058 (not printed)

1t General Motors Corp. (Frigtdare Dw , Newark Zone Shop), 92 NLRB 1752, Standard Od Co , of Calif,.
21-RC-674 (not printed).

12 (Peace Dale Mills) M. T Stevens & Sons Co , 93 NLRB 994; Big Run Coal & Clay Co , 93 NLRB 1351,

B Lynch Carrier Systems, Inc, 92 NLRB 867

" Tech-Masters Products Co , 94 NLRB No 110, citing Times Square Corp , 79 NLRB 361

15 Northern Indiana Public Service Co, 13-RC-1851 (not printed), The E. J Kelley Co, 90 NLRB 239,
W R Wrape Stave Co, Inc, 32-RC-225 (not printed), Young Manufacturing Co, 92 NLRB 410,
Greater Erie Broadcasting Co., 92 NLRB 270,
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larly, where it is not possible to determine at the time that the election
is directed whether strikers have been validly replaced, or are entitled
to reinstatement, both strikers and replacements are presumed eligible
to vote, subject to challenge.!® Likewise eligible to vote, subject to
challenge, is an employee as to whose discharge an unfair labor practice
charge has been filed.” -

2. Selection of Payroll for Eligibility

Whenever an election is directed, the Board must select the payroll
or payrolls, which most accurately list the employees whose interests
are involved, to serve as the basis for determining eligibility to vote.
The payroll normally chosen is the one which covers the period imme-
diately preceding the date of the Board’s direction of election.

However, special circumstances or the nature of a particular business
may make another payroll period more appropriate. Thus, where
employment fluctuates materially from week to week, as in the case
of a fruit and vegetable packing shed, the Board departed from its
usual eligibility rule and directed that eligibility be based on payrolls
of a 30-day period immediately preceding the issuance of the notice
of election.'® Similarly, where the operations of a manufacturer of
chemicals for agricultural use were seasonal, eligibility in the election
was extended to employees who had worked 15 days in the period
immediately preceding the date of the issuance of the notice of elec-
tion.” Also, in the case of motion picture carpenters and set directors
who had relatively brief periods of employment and who were fre-
quently interchanged among different members of an employer’s
association, the Board also departed from its usual eligibility rule
and directed that employees who had worked for one or more of the
employer-members for two or more days during the 6-month period
immediately preceding the direction of election should be permitted
to vote.”® However, in a case of alleged mass layoffs and dismissals
subsequent to the petition, the Board declined to depart from its
usual practice and determine eligibility as of the time of the petition,
in view of the fact that no charge of unfair labor practice had been
filed alleging that the dismissals were discriminatory.?

18 Frank Foundries Corp., 92 NLRB 1754; Pipe Machinery Co., 76 NLRB 247 (1948).
7 The Rutledge Paper Products Inc., 91 NLRB 115,

18 I’ Arrigo Bros. Co. of California, 93 NLRB 827

1 California Spray-Chemical Corp., 91 NLRB 897,

2 Soctety of Independent Motion Picture Producers, 94 NLRB No 35.

2 Sag-Mor Quality Brass, Inc, et al., 93 NLRB 1225,
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3. Timing of Elections

In directing an election, the Board usually orders that it be held
within the 30-day period following the date on which it issues the
direction of election. However, for reasons of efficient administra-
tion, the fixing of the precise date usually is left to the NLRB regional
director in whose region the plant is located.

But in some cases, circumstances are present which make it necessary
for the Board to determine whether a present election would effectuate
the statutory purposes, or whether an election held at a later time
would serve better to insure the employees in the unit adequate repre-
sentation. For example, an immediate election may not be appro-
priate because of the seasonal nature of the industry involved, or be-
cause of the temporary cessation of operations, or because of an
impending change in operations. Under such circumstances, the
Board frequently leaves the choice of the election date to the discretion
of the reglonal director.

Thus, in the case of seasonal industries, the Board Wlll direct that
the electlon be held ““at or about the approximate seasonal peak, on a
date to be determined by the regional director.” 22 This is particularly
important where the peak of the current season has passed and an
election before the next seasonal peak would deprive the majority
of employees of a vote.?® In fixing the time for the election, the
regional director has broad discretion and, unless he acts arbitrarily,
the Board will abide by his judgment. Thus the Board overruled an
objection to an election based on the fact that a regional director had
advanced the election date in a canning plant when it appeared that,
because of weather conditions, the peak of the tomato harvesting
season had arrived earlier than anticipated.” In the case of industries
with two or more peak seasons, the Board normally directs that the
election shall be held at the time, to be determined by the regional
director, when the maximum number of employees are at work.®

Where the employer’s plant has been temporarily shut down for
such purposes as construction and expansion, the Board will likewise
instruct the regional director to hold the election at a time when he
has determined that operations have been resumed and that a repre-
sentative and substantial number of the working force has been em-
ployed.?* However, where a seasonal plant was destroyed by fire and
manufacturing operations were not expected to resume for a year, the

2 See Arena-Norton, Inc., 93 NLRB 375,

23 Wright Manufacturing Co., 94 NLRB 21-RC-1882 (not printed). See also California Spray-Chemical
Corp., 91 NLRB 897; Franklin Counly Sugar Co., 92 NLRB 1341; Atkin Products Co., 39-RC-207 (not
N Wte & Paston, 90 NLRB 1227,

8 Employer Members of Imperial Valley Shippers Labor Commitiee, 92 NLRB 533,
2 Gerber Products Co., 93 NLRB 1668, -
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Board ordered an immediate election among the working force engaged
in clean-up and reconstruction when it found that they appeared to be
representative of those who would be employed in the plant during
the next year.?

The question of whether an election should be held immediately or
whether it should be postponed also arises where an expansion or re-
duction in the employer’s operations is contemplated, or is in progress.
In case of an expansion, the determining factor is whether the present
force constitutes a substantial and representative proportion of the
contemplated working force. Applying this test, the Board directed
an immediate election in one case, even though the number of the
working force in the unit was expected to increase from 80 to 200
employees.® In another case, the Board directed an immediate
election where the completion of a new structure was expected to
result in a similar expansion of classifications already in existence.®
Also, where an increase in the working force is purely speculative, an
immediate election will be directed.®

The Board has consistently held that a mere reduction in the num-
ber of employees in the unit is not sufficient reason for postponing an
election.®t Thus, the Board ordered an election within the customary
30 days where a substantial part of the working force was discharged
because of material shortages but the Board found that a representa-
tive number of employees was left in the unit.3?

However, where the Board found that the appropriate unit for a
lumber operation should include both present logging employees and
future mill employees, the election was postponed for about 1 month,
at which time the sawmill was to be completed and ready for oper- ~
ation.?® But where the present employeces were not representative
of the future force and where most of the new employees were to be in
a classification which was scarcely represented among present em-
ployees, no election was directed and the petition was dismissed with-
out prejudice to the filing of a new petition at a more appropriate
time.34

A related question is whether an election should be directed where
the operations i which the employees concerned are engaged are
to be abandoned. If the complete cessation of operations is definitely
scheduled and if they will terminate shortly, no election will be

2 Armour Fertilizer YWorks, Dwision of Armour & Co., 92 NLRB 641.

% Metropolitan Life Insurance Co., Parklabrea Resident Community, 93 NLRB 381

# Flora Cabinet Co, Inc, 94 NLRB No 6, see also United States Smelting, Refining and Mining Co.,
93 NLRB 1280.

3 Frank Foundries Corp , 92 NLRB 1754; Elecirical Reactance Corp , 92 NLRB 1256,

31 See Knorr-Maynard, Inc, 90 NLRB 17

32 Qwen Steel Co., Inc, 92 NLRB 1334.

8 Weyerhaeuser Tvmber Co., 93 NLRB 887.

34 Eversharp, Inc, 91 NLRB 1538,
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directed. Accordingly, the Board dismissed the petition where a log-
ging operation was to be shut down within 30 days because the em-
ployer’s timber supply in the vicinity had been exhausted and there was
no certainty that the employees would be transferred to a new oper-
ation.®® Also, where employees installing generators and turbines at
a dam either had been discharged, or were about to be, and there was no
reasonable prospect of their early reemployment by the employer, the
Board declined to hold an election among them.?® But, an election
was directed where the employer was still operating his business and
where, notwithstanding anticipated lack of raw materials, the cessa-
tion of operations was indefinite and unpredictable.?

In determining the appropriateness of directing an election in such
industries as that of plumbing and heating contractors, the Board
took into consideration whether employment in the proposed bargain-
ing unit was sufficiently stable.® However, in another case, the
Board reaffirmed its past ruling that a considerable turnover in a unit
does not necessarily impair the representative nature of the balloting
and that the benefits of the act may not be denied to employees in
industries having a high turnover.®

Pending unfair labor practice charges affecting the bargaining unit
involved ordinarily will bar an immediate election. But an election
may be held if the charging party files a waiver to the effect that the
alleged unfair practices will not later be used for the purpose of
objecting to the election.® Moreover, the Board may make an except-~
tion to this general rule when appropriate.®! Such an exception was
made where the petitioner’s charges against the employer and inter-
vening union were not filed until the last day before the election.*
The Board held the exception was justified by the “eleventh hour”
filing of charges and the fact that a strike called by the intervenor
had been in progress at the plant for 6 weeks.

However, even in the absence of a waiver, the employees were not
deprived of the benefit of an immediate election where the employees
alleged in the charge to be aggrieved were not among those in the
proposed bargaining unit.** Nor is an election barred by charges
which have been dismissed or which are baséd on the same conduct
contained in previous charges which were dismissed or withdrawn.*

35 @. H. Smalley Logging Co., 91 NLRB 921,

3 Donovan, James, Wigmer, & Becker, 93 NLRB 1562,

31 Lone Star Boat Mfg. Co, 94 NLRB No 13.

8 See Plumbing Contractors Association of Baltimore, Md , Inc, 93 NLRB 1081, Plumbing and Healing
Ciniractors Association of Olean, New York, 93 NLRB 1099

% Young Manufacturing Co , 92 NLRB 410.

© Stowe and Dams Furniture Co , 92 NLRB 80, Southwest Michigan Broadcasting Co , 9¢ NLRB No, 17.

1t Columbia Pictures Corp., 81 NLRB 1313

4 West-Gate Sun Harbor Co , 93 NLRB 830. (The charges were later dismissed by the General Counsel.)

43 Potlatch Forest, Inc , 94 NLRB No 216.

4 United States Smelting, Refining and Mining Co., 93 NLRB 1280,
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An election will likewise be directed where an appeal from a regional
director’s dismissal of the charges is pending before the General
Counsel or where the General Counsel has refused to issue a com-
plaint.%

4. Standards of Election Conduct

Board elections are conducted in accordance with strict standards
designed to assure that the participating employees have an oppor-
tunity to register a free and untrammeled choice in selecting a bargain-
ing representative.

If either employer or union engage in conduct or make statements
that create an atmosphere which makes it improbable that the
eligible employees will be able to exercise such a free choice, the
Board will set the election aside and conduct a new one when such
choice is possible.® The Board also will conduct the election over
again if a Board agent fails to maintain proper standards in the
conduct of the election.#

Objections directed against “the conduct of the election or conduct
affecting the results of the election” will be investigated, if the objec-
tions are filed within 5 days after the parties received the tally of
ballots.®® Where the conduct of an election is challenged, the Board
will determine whether or not the election was “conducted under
conditions conducive to a fair and orderly election.”® But, in such
investigation, the Board will not pass upon questions which were
fully litigated in the proceeding which led to direction of the election,
such as the appropriateness of the bargaining unit.® Nor will it pass
again upon matters which were administratively determined, such as
a participating union’s compliance with the affidavit requirements of
the act.’’ Moreover, the objecting party has an obligation to take
reasonable steps to furnish any evidence or information it may have
to support its objections. Thus, the Board rejected a general allega-
tion of violations of the Board’s rules and regulations, stating that
“it can attach no validity to objections based on alleged interference
with elections where, absent manifest interference, the objecting party
takes no steps to substantiate its allegations or otherwise assist the
Board in its investigation of the objections.” 52

¢ Biltmore Mfy. Co , 3&-RD-25 (not printed); Pacific Pearl of Alaska, Inc., 19-RM-52 (not printed).

8 Atlas I'mpertal Diesel Engine Co. and Hunt Foods, Inc°, 91 NLRB 530; William R. Whitaker, Lid,
94 NLRB No 171.

¢ See Fifteenth Annual Report, pp. 83-84.

48 Sec. 102 61; Rules and Regulations, Series 6, see R & R News Co., 92 NLRB 1134, where exceptions to
regional director’s report on objections to election were dismissed because of failure to serve exceptions on
other party in the case as required by Board’s rules and regulations. Board held this was failure to “follow
fundamental procedures, essential to fairness "

© William R. Whittaker Co , Ltd , cited above.

® William R. Whittaker Co., Ltd., cited above.

8 Metropolitan Life Insurance Co., 90 NLRB 935 (Chairman Herzog dissenting on another point).

2 Wiley Manufacturing, Inc., 93 NLRB 1600.
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a. Mechanics of the Election

Delaying tactics or interference with the mechanics of conducting
an election may be grounds for setting the election aside. Thus the
Board held that the conditions necessary to a fair and orderly election
were lacking when the employer refused to furnish the Board and the
union a list of the eligible voters at a reasonable time prior to the
election.’® In this case, the employer, after repeated delays over
several weeks, furnished a list only one-half hour before opening
of the polls. Even then, the list contained not only the names of
employees at the plant covered by the election but the names of
employees at another plant, intermixed without distinction. A correct
list was not furnished to Board agents until 3 days after the election,
and the union was not supplied with a list at all. Because the union
thus had no reasonable opportunity to exercise its right to challenge
voters, the Board set the election aside.

The use of mail ballots in the conduct of a Board election is a custo-
mary and usual procedure when appropriate, but this procedure has
on occasion been the subject of objections. In one case, the Board
rejected a contention that the casting of a ballot by mail in itself
violated the employee’s secrecy of ballot.”® In another case, it was
contended that a regional director of the Board had abused his author-
ity by permitting certain employees to vote by mail.®® The Board
held that a regional director has broad discretion in arranging the
details of an election, including the determination as to whether to
conduct the election in whole or in part by mail in appropriate in-
stances.” Accordingly, the Board held that the regional director
had not abused his discretion when he conducted an election by mail
among employees who worked on different shifts at different work
locations.

b. Electioneering and Campaign Tactics

It is sometimes alleged that either the employer or a union has
prevented the employees from making a free choice by engaging in
campaign tactics or electioneering that went beyond permissible
bounds. Board precedent is well established that ‘“‘isolated impro-
priety, or electioneering conduct that is more ebullient than polite,
will not suffice to impeach an election where the balloting is secret,”
but the Board will set aside an election when it finds conduct that goes
“beyond the limits of legitimate electioneering.”® Moreover, the

8 William R. Whittaker Co , Itd , cited above,

% Atlas Imperial Diesel Engine Co., et al., cited above.,

% Cooper’s, Inc., 94 NLRB No. 223.

8 Southwestern Michigan Broadcasting Co., 7-RC-1096 (not printed).
& Citing North American Aviation, Inc., 81 NLRB 1046,

8 Stern Bros., 87 NLRB 16 (1949).
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Board has long had a rule against clectioneering “at or near the polling
place.” ® -

The rule against electioneering near the polling place was applied
In one casc during the past fiscal year where a sound truck was in-
volved.®® In this case, the union which won the election persisted
in operating a sound truck broadcasting electioneering material during
most of the time the polls were open. Although located on a public
highway across the street from the plant parking lot and about 300
feet from an employees’ entrance to the plant, the broadcast could be
heard clearly by employees all the way to the entrance, which was"
only 30 feet from the polling place. A substantial number of employ-
ees who voted came through this entrance. The Board held that
this violated the rule against electioneering near the polls and voided
the election. The Board’s opinton said:

The determining factor is not the linear distance from the sound truck to the
employees’ entrance or the polling place, but the immediacy of the voice of the
electioneering broadcaster to the eligible voters as they approached the polling
place through the parking lot and areaway. We are therefore of the opinion and
find that the Petitioner engaged in electioneering near the polling place during
election hours, and that its conduct was a violation of a material and salutary
election rule and constituted interference with.the conduct of the election.

However, isolated remarks such as ‘“Let’s go,” or “All you boys

know how to vote,” made or audible at the polling place, were held
by the Board not to be electioneering *“‘of such character as to have
affected a free choice in the election.”  Nor was it held to be im-
proper electioneering when a union representative, while near the
polling place, suggested to two employees that they “‘go and vote.” &2
The Board found in this conduct ‘‘nothing which savors of coercion
or of an interference with the free choice by the emplovees.” How-
ever, the Board observed that if the union representative stationed
himself within 50 feet of the polls, as asserted by the employer, his
conduct would “merit criticism.” The opinion added that “in such
circumstances, if a request had been made—as it was not—to the elec-
tion officials that he [the union representative] be directed to leave
the area, it would properly have been acted upon.”

In another case, the Board found that the picketing of the employer’s
plant in connection with an economic strike called by one of the unions
participating in the election did not interfere with the election, when
the pickets were some 200 feet away from the polling place on another

8 Kilgore Manufacturing Co., 45 NLRB 468 (1942); Detroit Creamer Co., 60 NLRB 178 (1945); Continental
Can Co , 80 NLRB 785 (1948).

80 Allwance Ware, Inc , 92 NLRB 55.

8t Unaited States Gypsum Co, 92 NLRB 1661

82 Southwestern Electric Service Co., 90 NLRB 457.
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side of the plant and the picketing was peaceful.® In this case, the
Board said:

As the existence of an economic strike is not sufficient, per se, to prevent the
holding of an election, we believe that, absent violence or any other gross miscon-
duct, the presence of the usual activity accompanying strikes away from the
restricted polling area . . . likewise should not, per se, invalidate an election. . . .

Another electioneering practice which came under examination
during the past fiscal year was that of distributing marked sample
ballots to suggest how employees should vote. One case involved
sample ballots bearing the name and title of a Board regional director.
A majority of the Board held that the presence of the regional director’s
name on the ballot, which was marked in favor of the union which
won the election, was ‘‘misleading on its face and therefore improper.” %
Consequently, the Board set aside the election. The majority opinion
said: ’ '

No participant in a Board election should be permitted to suggest to the voters
that this Government agency, or any of its officials, endorses a particular choice.
That was the plain implication of including the Director’s name and title directly
under a recommendation as to how the voters should vote. The implication was
in no wise cured by the inclusion of the word “sample’” on the ballot, and cannot
be lightly disregarded, . . . on the ground that voters are so sophisticated that
the Government can afford to tolerate such misrepresentation. As we are pri-
marily concerned with the complete protection of the Board’s procedures to ensure
employees fair and impartial elections, we shall affirm the Regional Director’s
findings, set the election aside, and order a new election.

However, the circulation of marked sample ballots which did not
contain any misleading matter was held not to constitute improper
interference.®* In this same case, a circular, bearing the name of a
high clergyman of the same faith as most of the employees were
reputed to be, which advocated the right of employees to organize was
held to be within “the legitimate bounds of campaign propaganda.”
The circular was attached to the sample ballot.

Preelection conduct or campaign tactics other than improper
electioneering also may be held to interfere with the employees’ free
choice in a Board election. Thus, the Board held that the taking of
photographs of employees and union organizers during the distribution
of union literature on the employer’s premises made a free election
impossible.® In this case, the employer’s personnel director stationed
himself near union organizers distributing literature outside the plant
and took numerous photographs of employees and others distributing

63 West-Gate Sun Harbor Co , 93 NLRB 830.

¢ The Am-0-Krome Co, 92 NLRB 893 (Board Members Reynolds and Murdock, dissenting, expressed
the view that, because of the extensive use of similar sample ballots in political elections, employees are not
likely to be misled by this technique).

65 Marinette Knitiing Mills, 93 NLRB 365

% Calmes Engineersng Co , 90 NLRB 771 (Board Member Reynolds dissenting).
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and receiving literature. The Board declared that ‘“regardless of the
employer’s motives in openly taking the photographs, the clear effect
of its action was to intimidate the employees and thus to make a free
election impossible.”

However, the Board found no interference where an employer
furnished transportation to the polls for all employees without dis-
crimination and had its supervisors repeatedly urge employees to go
to vote." Nor was it held interference where the employer had a rule
against the bringing of union literature into the plant and enforced it
impartially.$® The Board held that such a rule was a permissible
limitation on campaign activities.

Another case involved a statement allegedly made by & union repre-
sentative that it was not necessary to vote at the election and that a
failure to vote would be counted as a vote against the union. It was
contended that the election should be set aside because certain em-
ployees, whose votes would have affected the outcome of the election,
did not vote allegedly because of this statement. A majority of the
Board held that such a statement, if actually made, did not exceed
the limits of permissible preelection conduct.®

Improper and unlawful interference was found, however, when an
employer operating a seasonal can manufacturing plant where an
election was scheduled sent returning seasonal employees to one of the
two unions participating in the election ‘“for clearance’” before being
assigned to work” The Board set aside the election, holding that
this was ‘“unlawful preferential treatment’ of one of the two contesting
unions. The Board added, “Such practices are not calculated to
create the kind of atmosphere in which Board elections should be
conducted.”

c. Coercive Statements

Statements to employees, particularly by employers, are one type
of preelection or campaign activity often alleged to have improperly
affected the results of an election.

The Board has held that, under the amended act, an employer may
make openly antiunion statements to employees, if he wishes, but
such statements must be kept free of either promises of benefit
or threats of reprisal, either express or implied.* Otherwise,
they may constitute evidence of an unfair labor practice. This
limitation on such statements is fixed by section 8 (c) of the act, the

87 John S Barnes Corp., 90 NLRB 1358.

88 Westinghouse Electric Corp., 91 NLRB 955.

8 Round Mountain Gold Dredging Corp., 92 NLRB 859. Chairman Herzog, dissenting, expressed the
opinion that the union’s inducement of employees by such misrepresentations not to vote was little different
from accomplishing the same result by fraud or threats and was sufficient to set aside the election.

70 Atlas Imperial Diesel Engine Co. and Hunt Foods, Inec., 91 NLRB 530,

1 Cherry & Webb Co., Providence, 93 NLRB 9.
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so-called ‘“free speech’” provision. But, in a representation pro-
ceeding, the Board is not limited by the provisions of 8 (¢) in determin-
ing whether or not a statement is of such nature as to make the free
selection of a bargaining representative improbable. On this point,
the Board stated in one case decided during the past fiscal year:
Section 8 (c) prevents the Board from treating as evidence of unfair labor
practices any expression of views, argument, or opinion which contains no threat
of reprisal or force or promise of benefit. Section 8 (¢) does not, however, prevent
the Board from finding in a representation case that an expression of views, whether
or not protected by Section 8 (c), has, in fact, interfered with the employees’

freedom of choice in an election, so as to require that such election be set aside.
[Emphasis by the Board.]

The majority opinion added:

In determining whether there has been such interference, the Board’s test is not,
* * * whether the Employer was acting in good faith or whether the challenged
utterances or related conduct of the Employer was ‘“‘shocking,”” but only whether
they created an atmosphere incompatible with freedom of choice by his employees.

In this case,” the employer sent to each eligible employee a letter
asserting that the Board erred in allowing one of the two unions in the
election to participate, and announcing that, if that union was certi-
fied, ‘‘it is our intention to contest through the courts the issue of its
failure to comply with the law.”™ This letter was called to the atten-
tion of employees again by telegrams just before the election. The
majority held that this announcement was calculated to impress upon
the employees the futility of voting for that union. In the majority’s
opinion, the prospect of having no collective bargaining relations for
several years, if that union won, tended to deter the employees from
exercising their choice of a bargaining agent freely.

Another case involved a speech in which the president of the com-
pany told the employees the day before the election that “a union is
not needed and would impose a serious barrier tending to injure, if not
destroy, the human values which have existed here.” He thenwent
on to add that the plant “is now obsolete’’ and that it would be
“doomed” if the “human values’” were not retained or ‘‘if anything
should happen to prevent our continuing to work together in this
plant in that spirit which we have had in the past.” He concluded
with a disclaimer that his remarks were a threat. Rejecting this

3 Metropolitan Life Insurance Co , 90 NLRB 935, Chairman Herzog dissented. He held the employer’s
statements to be no more than a bona fide reiteration of a plan to test the Board's decision on one union’s
compliance status in the courts by the only method permitted by the statute. He would have held the
employer’s statements unrelated to the election 1tself. This case is also discussed briefly in the Fifteenth
Annual Report, pp. 82-83.

7 The employer had contended in the proceeding which led to direction of the election that this union was
not properly in comphance w'th the non-Communist affidavit requirements of the act. The Board deter-
mined administratively that it was in compliance and held further that this determination was an adminis-
trative matter not subject to hitigation.

974250-—b52 10
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disclaimer and holding that the speech plainly implied that the plant
would be closed if a union were chosen, the Board held that the speech
was “by its very nature, coercive in character’’ and that it restrained
the employees in their freedom of choice.” The Board, therefore, set
aside the election.

The Board also voided an clection where it found that an employer’s
supervisors had told employees that election of a bargaining represen-
tative would result in the loss of their incentive bonus payments.”

In another case, a majority of the Board set aside an election be-
cause the employer intimated, in a preelection letter, that wage in-
creases, insurance, and other benefits were held up by the election
contest.”” The majority held that external circumstances, to which
the employer did not expressly refer in the letter, could not be held to
have offset the employer’s statements.

d. Wage Increases Before Elections

Wage increases, or promises of wage increases, made shortly before
a representation election also have been held to constitute undue inter-
ference with the employees’ freedom of choice. However, the grant-
ing of a wage increase or other benefits preceding an election willnot
be held to justify voiding the election in all cases. The Board has
described its general policy on this point as follows:

Where we have set aside elections on such grounds, we have found that the
relationship between the granting of benefits and the election was more than mere
temporal coincidence. We have found, under the circumstances of the case, that
the granting of the benefits was intended, or was reasonably calculated to interfere
with the employees’ free choice. This has been found where, for example, (1)
the announcement of benefits follows no request by the employees and at a time
wholly unexpected by them, or (2) the benefits, while decided upon somewhat
earlier, are not announced to the employees until just before the election, and no
credible explanation is offered for the delay, or (3) the announcement comes at a
time substantially different from that which had been the employer’s customary
time to grant employee benefits.”

In this case, during the period when the election petition was pend-
ing, the company announced that it would absorb an increase in
premiums on hospital insurance carried by its employees and granted
an increase in wages and insurance benefits. Both increases occurred
before the Board issued its direction of election and the wage increase
occurred nearly 45 days before the election. The Board found that,
for a number of years, the employer had followed the practice of
attempting to maintain substantial equality of wages and other bene-

™ Onondaga Pottery Co, 94 NLRB No. 25

5 Farm Tools, Inc,8-RC-602 (not printed).

" Telechron, Inc, 93 NLRB 474 (Chairman Herzog and Member Reynolds dissenting).
7 United Screw & Boli Corp., 91 NLRB 916.
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fits between its two plants; making changes at both plants at about the
same time. One located at Cleveland had collective bargaining and
the other at Chicago did not. The Board ruled that the increases
were not intended, or reasonably calculated, to interfere with the
employees’ freedom of choice in the election held at the Chicago plant
because ‘‘the announcement of the wage increases and insurance
benefits to the Chicago employees followed almost immediately after
the formal conclusion of collective-bargaining negotiations at the
Cleveland plant, at a time when it had been customary to grant
such benefits, and when the Chicago employees could, on the basis of
past practice, have reasonably expected that adjustments in the terms
and conditions of their employment would be made.” In this case,
the Board explicitly declined to hold that the granting of increases
in wages or other benefits while an election petition is pending con-
stitutes grounds per se for setting an election aside.

Similarly, in another case, the Board found no undue interference
where an employer granted a general wage increase at approximately
the same time that it had been giving such increases for 5 years, even
though the increase came less than 2 weeks before the election.™

However, where an employer’s prior practice had been to grant
only individual merit increases, the Board set aside the election be-
cause of the announcement of a general wage increase immediately
before the election.”™ :

In certain cases, however, it has been held that the union had
waived its right to protest an election on the basis of an increase
made shortly before an election. The Board found such waiver where
a wage increase was granted more than 2 months prior to the election
and the union neither protested the holding of the election nor filed
unfair labor practice charges.® In another case in which the waiver
theory was applied, the Board said

The wage increase was announced 2 weeks before the Board’s decision issued,
and more than a month before the election. It is clear that the Petitioner was
aware of the increase; it characterized it as illegal, and, as part of the election
campaign, contended that the increase was not enough to meet the rising cost of
living. Although it accused the Employer of impropriety, it did not throughout
this period protest that the wage increase made a fair election impossible. Nor
did it file any unfair labor practice charges based upon the announcement. 1n-
stead, it took its chances, preferring to await the result of the election. Without
passing upon the question as to whether the Employer’s activity here objected to
might, in other circumstances, be deemed to have constituted interference with the
election, we conclude on all the facts here, and more particularly because of the

8 Ewsner Grocery Co., 93 NLRB 1614
79 Direct Laboratories, Inc ,94 NLRB No. 75.
80 Cherry and Webb Co., Pronidence, 9¢ NLRB No. 105,



136 " Sixteenth Annual Report of the National Labor Relations Board
f

Petitioner’s past acquiescence, that there is no warrant in this case for setting
aside the election.® (Citing cases.)

F. The Union-Shop Referendum

Before the amendment of 1951, a referendum by secret ballot under
section 9 (e) of the act was necessary for employees to authorize
their bargaining agent to enter into the type of union-security agree-
ment permissible under the proviso to section 8 (a) (3). This type of
referendum was abolished by the 1951 amendment after the close of
the fiscal year.

However, section 9 (e) still provides for a referendum among em-
ployees who have indicated a desire to revoke their bargaining agent’s
authority to make a union-shop agreement.! This type of referendum,
which is known as a deauthorization poll, may be obtained at ap-
propriate times upon a showing that 30 percent of the employees have
indicated a desire to revoke the authorization.?

The following discussion of cases arising under section 9 (e) during
the 1951 fiscal year is based upon the provisions of the section before
amendment.

Before amendment, section 9 (e) of the Act required that a union
seeking a union-security referendum first had to make a showing
that at least 30 percent of the employees involved had indicated a
desire to grant it such an authorization. In addition, the section
precluded the Board from conducting a union-security referendum if a
question of representation existed. These were the only statutory
prerequisites for the holding of a union-shop authorization poll.?.

To bar a union-shop poll, the question concerning representation
had to be validly raised. In a complaint proceeding, the Board dealt
with the problem of “good faith’’ on the part of the employer in raising
a question concerning representation. The employer failed to avail
itself fully of Board processes to contest the validity of the union-
shop authorization proceeding. The Board said that it “has enter-
tained and administratively sustained objections to a union authoriza-

81 Denton Sleeping Garment Mills, Inc., 93 NLRB 329 (Board Member Murdock dissenting). Subse
quently, in a refusal-to-bargain case, a majority of the Board had occasion to point out that the *““waiver”
principle applies only where a bona flde question concerning representation exists; if no representation ques-
tion was in fact present, an election will be set aside, regardless of the fact that the petitioning union partici-
pated in the election with knowledge of improper preelection conduct of the employer. M. H. Davidson Co.,
94 NLRB No. 34.

I Public Law No. 189, approved by the President October 22, 1951, Under this amendment, 8 union must
first obtain from the Board & notice of compliance with the non-Communist affidavit and filing requirements
of the act [sec. 9 (f), (), and (h)]in order to make a valid union-security agreement. Moreover, the agree-
ment still must conform to the provisions of 8 (a) (3).

2 See sec. 9 (e), Text of Amended Act, appendix C.

3 Sec. 9 (e) of the act before amendment; Kay and Burbank Co., 92 NLRB 224.

4 United States Gypsum Co., 90 NLRB 964.
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tion election, filed by an employer, which alleged that a question of
representation existed at the time the union authorization election
was conducted.” * However, in the instant case; the employer did not
file such objections, or request a revocation of the certification of
results of the election, or move to dismiss the proceedings. Further,
the employer did not participate in the proceeding even for the
limited purpose of challenging the ballots of employees who, the
employer asserted, were not properly included in the unit. This
failure of the employer to contest the validity of the union-authoriza-
tion election by the available processes contributed to the Board’s
conclusion that the employer did not, in good faith, raise a question
concerning representation. '

In addition, a union-shop referendum proceeding was generally
governed by the rules which the Board applies to certification and
decertification election proceedings under section 9 (c), insofar as
identical or related matters are concerned.® Thus, the Board held
that, in the absence of extraordinary circumstances, a unit appropriate
for a representation election is also appropriate for a union-shop
referendum.’

In another case, the Board set aside a union-shop authorization
poll where the employer, through notice to its employees, rendered
“improbable a free and untrammeled choice” on the part of the em-
ployees in making their decision as to whether they wished member-
ship in a union to be a condition of continued employment.® In this
case, the employer published a notice stating categorically that em-
ployer “will not sign or enter into any agreement, oral or written, with
"a Union requiring [my employees] to join the Union.” The Board
said that the notice “could very well have been the cause of the small
number of votes cast.”

G. The 12-Month Limitation

The Board’s administrative judgment that a certification should
not be disturbed for at least a year is paralleled by section 9 (c) (3)
which specifically provides that—

No election shall be directed in any bargaining unit or any subdivision within
which, in the preceding twelve-month period, a valid election shall have been held.

§ Board aited American Products Co , 18 UA-1104, January 31, 1949 (not printed).

8 In General Motors Corp., 92 NLRB 1752, for instance, the Board followed an earlier case (Lyma Hamillon
Corp., 87 NLRB 65; Fafteenth Annual Report, p. 86) and determined that the mere possesston of contractual
seniority rights does not entitle a laid-off employee to vote in a union-security poll. The voting eligibihty
of such employees depends rather on whether they have a reasonable expectation of reemployment in the
near future.

7 See Giant Food Shopping Center, Inc., 77 NLRB 791, and Kingsley Stamping Machine Co., 93 NLRB 1266,
for such extraordinary circumstances.

8 F. W. Woolworth Co., 93 NLRB 992,
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In construing this section, the Board has held that either a certifi-
cation or decertification will bar another representation election
during the next 12 months, but the section does not preclude the
holding of both a representation election and-union-shop referendum !
in the same unit during the same period.? However, the Board has
ruled that this section does not limit the Board’s discretion as to
when a direction of election may be issued, so long as the election
itself is not to be held sooner than the statute allows. The 12-month
period is computed from the date of the conclusion of the balloting
in the last valid representation eclection.?

Since the statute provides that any wvalid election bars a second
election during the same 12-month period, the outcome of the election
is immaterial and a decertification election resulting in a tie vote
is a bar.?

The question of whether an election is barred arises at times where
a craft union seeks to represent a craft group which during the pre-
ceeding 12 months participated in an election either as a separate
group or as part of a larger group. In one such case, it was held that
a union which had petitioned for, and had lost, an election in a craft
unit could not intervene less than 12 months later in a representation
proceeding involving a different unit for the purpose of getting a new
election in the same craft unit.®* In another case,® however, an election
in a craft unit was held not to be barred by an election held 5 months
earlier in a plant-wide unit including the craft, because of the following
circumstances: The craft petition was filed after the plant-wide
election was directed but before it was held; the ballots of the craft
group in that election were impounded and did not affect the results
of the election which the union lost; and certification of the results of
the plant-wide election was to be withheld until after the separate
clection in the craft group.

In one case, during the past year, the Board had occasion to hold
that section 9 (c) (3) limited only the number of elections which may
be held, but not the number of petitions which may be filed as to the
same bargaining unit within a 12-month period.” In the same case,
the Board rejected the contention that repeated petitions during a
short period impose an undue burden on the employer.

1 The union-shop referendum, except to revoke a bargamnmg agent’s authority to make a union-shop
agrerment, was abolished by Public Law No 189, signed by the President October 22, 1951. See sec. 9 (e},
Text of Amended Act, appendix C.

2 C K. Wiliams & Co., 2-RC-1102 (not printed).

2 Fifteenth Annual Report, pp. 75-76.

4 C. K Williams & Co , cited above.

5 Westinghouse Awr Breke Co , 6-RC-534 (not printed)

8 Colorado Builders Supply Co., 9 NLRB 2002,

" Thalkimer Bros., Inc , 93 NLRB 726.
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The Board also was confronted again with the contention that a
present election was barred by a previous election conducted by a
State board less than 12 months earlier.® The Board pointed out that
the prohibition of section 9 (c) (3) against more than one representa-
tion election per year in the same unit is directed only against elections
conducted by the National Labor Relations Board; it is not concerned
with elections conducted by other agencies or persons.

8 Waterways Engineering Corp., 93 NLRB 794,
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Unfair Labor Practices

THE Board is empowered by the Act “to prevent any person from
engaging in any unfair labor practice (listed in section 8) affecting
commerce.”” * In general, section 8 forbids an employer or a union
or their agents from engaging in certain specified types of activity
which Congress has designated as unfair practices that interfere with
the free flow of commerce, stability of industrial relations, free collec-
tive bargaining or the rights of employees to engage in, or refrain
from, concerted activities directed toward group bargaining or other
mutual aid or protection.

The Board, however, may not act to prevent such activities until
a charge of unfair labor practice has been filed with it. Even then,
the Board may issue an order to prevent future unfair labor practices
only after it has received proof that the union or employer involved
has engaged in past unfair practices.

Unfair practice charges may be filed by an employer, an employee,
a labor organization, or other private party. Such charges are filed
with the regional office of the Board in the area where the unfair
practice allegedly was committed.

Formal proceedings before the Board itself, however, are initiated
only upon issuance of a formal complaint after investigation of the
charges filed by the private parties. Final authority over the inves-
tigation of charges and the issuance of formal complaints, on behalf
of the Board, is conferred by the act upon the General Counsel.
Once a formal complaint is issued, the act provides for hearing of
testimony and evidence in the case by the Board or by a Board Mem-
ber or by a trial examiner designated by the Board. In practice,
all hearings on unfair practice complaints are conducted by trial
examiners,

After completion of the hearing, the trial examiner issues a report
and recommended order, which becomes an order of the Board unless
exceptions to it are filed by the parties within 20 days after it has
been served on them. If exceptions are filed, the Board Members
make 9 decision after considering the entire record of the case, the
trial examiner’s findings, and any further arguments the parties may

s gec. 10 (a).
140



Unfair Labor Practices 141

make. The Board’s orders are designed to remedy past unfair prac-
tices and prevent future ones.

To enforce its orders, the Board is empowered to pétition any
United States court of appeals for an order of enforcement. Any
person aggrieved by a final order of the Board, including charging
parties whose- charges have not been sustained by the Board, also
may petition the courts of appeals for review of a Board order.

The act provides, however, that ‘no objection that has not been
urged before the Board . . . shall be considered by the court, unless
the failure or neglect to urge such objection shall be excused because
of extraordinary circumstances.” The act also provides further that
“the findings of the Board with respect to questions of fact if sup-
ported by substantial evidence on the record considered as a whole
shall be conclusive.” P

A. Unfair Labor Practices of Employers

In general, the act requires an employer to bargain in good faith
with the representative chosen by a majority of a group of employees
which is appropriate for collective bargaining.! To assure the freedom
of employees in bargaining, the act forbids an employer to interfere
with the right of employees to engage in concerted activities directed
toward collective bargaining.?. Similarly, the act forbids an employer
to assist or dominate an organization of employees which is formed,
or is being formed, for the purpose of bargaining.? The act also
specifically forbids an employer from discriminating in the terms or
conditions of employment against employees either because of their
participation in the  concerted activities protected by the act, or
because of their refusal to participate in such activities except under
a valid union shop.* The specific sections of the act which lay down
these rules and the Board’s rulings based upon them are discussed
in the following subsections of this chapter.

1. Interference with Employees’ Rights

Section 8 (a) (1) of the act forbids an employer ‘‘to interfere with,
restrain, or coerce’’ employees in the exercise of their rights to engage
in, or refrain from, collective bargaining and self-organizational activ-
ities as guaranteed by section 7. Although conduct which violates
other subsections of 8 (a) may also violate subsection (1), this section

b Quotations in this sentence and the preceding one are from sec. 10 (e).
1 Secs. 8 (a) (5) and 9 (a).
1 8ec 8 (a) (1).

3 Sec. 8 (a) (2).
4 Sec, 8 (a) (3).
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of this chapter will deal with conduct which violates only section
8 (a) (1), which is commonly known as an “independent 8 (a) (1)
violation.”

The forms of unlawful employer interference, restraint, or coercion,
of employees in the cases decided by the Board during fiscal year
1951 were varied, but in general paralleled those noted in prior annual
reports.® Conduct of employers which the Board found to violate
this subsection included: Interrogation of employees or applicants
for employment,® concerning their own or other employees’ union
membership, sympathies, or activities.” Surveillance of union activ-
ities,® or creating the impression of surveillance.? Threats that
union membership or activity would result in economic detriment,
such as the closing * or removal ! of the plant, or the loss of employ-
ment,' pay,”® promotion or seniority,* or the loss of other benefits or

% See Fifteenth Annual Report, pp 92-100 and Fourteenth Annual Report, pp 50-56.

8 Atlanta Broadcasting Co ,90 NLRB 808, S B. Whistler & Sons, Inc ,92NLRB 1. See also Jackson Daily
News, 90 NLRB 565, The Warren Co , Inc , 90 NLRB 689, Yale Filing Supply Co , 91 NLRB 1490, The M
H Dandson Co,94 NLRB No 34, Morehead City Garment Co , Inc , 94 NLRB No. 45

" Happ Bros Co, Inc, 90 NLRB 1513, Standard Dry Wall Products, Inc , 91 NLRB 544, Carolina Mlls,
Inc, 92 NLRB 1141, McKesson & Robbins, Inc , 92 NLRB 1432, Kanmak Mills, Inc , 93 NLRB 490; Victor
Chemical Works, 93 NLRB 1012, Brophy Engraving Co , 94 NLRB No 104, Otis L. Broyhil Furniture Co ,
94 NLRB No 232 Seealso Paterson Fire Brick Co , 9 NLRB 660; Tempa Sand & Material Co ,91 NLRB
868, Rogue Velley Broadcasting Co , Inc (KWIN), 93 NLRB 949

8 Thermoud Co , 90 NLRB'614, Cummer-Graham Co , 90 NLRB 722; Pure 0i Co (Illinois Producing Co.),
90 NLRB 1661; W T Curter and Bro., 90 NLRB 2020, Atlanta Metallic Casket Co., 91 NLRB 1225; Salant &
Salant, Inc , 92 NLRB 343 and 417, Carolina Mulls, Inc., 92 NLRB 1141, Majestic Metal Specialties, Inc, 92
NLRB 1854, Hilltop Baking Co , 93 NLRB 694, Victor Chemical Works, 93 NLRB 1012, Williams Lumber Co.,
93 NLRB 1672; Morehead City Garment Co , Inc , 94 NLRB No 45; Southland Mfg Co., 34 NLRB No 123,
The Stilley Plywood Co , Inc ,94 NLRB No 138; Puerto Rico Cereal Extracts, Inc.. 94 NLRB No 157; Otis L.
Broyhill Furniture Co , 94 NLRB No 232, West Tezas Utilities Co , Inc, 94 NLRB No 237.

® Montgomery Ward & Co , Inc , 90 NLRB 609, Trumansburg Home Telephone Co, 9 NLRB 1386, John
S Barnes Corp , 92 NLRB 589

10 Jackson Dady News, 90 NLRB 565, Cummer-Graham Co, 90 NLRB 722, Somerset Classics, Inc, 90
NLRB 1676, Newport News Children’s Dress Co, Inc, 91 NLRB 1521, Salant & Salant, Inc., 92 NLRB 343
and 417, Wentworth Bus Lines, Inc , 92 NLRB 1356, Majestic Metal Specialties, Inc , 92 NLRB 1854, Kenmak
Mills, Inc , 93 NLRB 490, Queen City Valves, Inc, 93 NLRB 1576; Somerville Buick, Inc, 93 NLRB 1603;
Williams Lumber Co , 93 NLRB 1672, Pennwoven, Inc , 94 NLRB 842, Bil Heath, 94 NLRB No 124, The
Stilley Plywood Co, Inc, 94 NLRB No 138, Palmer Mfg. Co, 94 NLRB No. 230,

11 Morehead City Garment Co, Inc, 94 NLRB No. 45; Bryan Mfg Co, 94 NLRB No, 187

13 Thermod Company, 90 NLRB 614 (threat to give employee undesirable jobs to the point where he
would quit), Trumansburg Home Telephone Co ,90 NLRB 1386, Tampa Sand & Matertal Co., 91 NLRB 868,
Atlanta Metallic Cashet Co, 91 NLRB 1225, Ozark Hardwood Co., 91 NLRB 1443; Royal Palm Ice Co, 92
NLRB 1295, Augusta Bedding Co., 93 NLRB 211 (““veiled’ threat—panel majority), Cathey Lumber Co , 93"
NLRB 510, Montgomery Ward & Co., Inc., 93 NLRB 640; Hiultop Baking Co, 93 NLRB 694, Williams
Lymber Co, 93 NLRB 1672; Mechine Products Co, Inc, 94 NLRB No. 106; Palmer Mfg Co., 94 NLRB
No. 230; Otis L Broyhil Furniture Co., 94 NLRB No. 232. See also Rogue Valley Broadcasting Co., Inc
(KWIN), 93 NLRB 949 (statement, following interrogation concerning union sentiments, that dissatisfied
employees “can quit’’).

Cf. Pure Oil Co, 90 NLRB 1661 (insisting, as condition of continued employment as acting supervisor,
that employee relinquish union membership held not violative of sec. 8 (a) (1))

13 Jackson Daily News, et al ,90 NLRB 565 (discontinuing paid sick leave), Cummer-Grakam Co ,90 NLRB
722 (discontinumg paid rest periods), Consolidated Frame Co , 91 NLRB 1295 (ehminating overtime), Bazter
Bros , 91 NLRB 1480 (reducing working hours), New Jerscy Carpet Mlls, Inc., 92 NLRB 604, Roure-DuPont
Mjfg. Co, 93 NLRB 1240 (withholding bonus), Crow-Burlingame Co , 94 NLRB No 146 (loss of paid vaca-
tions). .

Cf Kansas-Nebraska Natural Gas Co , Inc, 90 NLRB 1423 (withholding merit increases until after Board’s
dismissal of representation petition keld not interference).

14 West Texas Ulilities Co, Inc , 94 NLRB No. 237,
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privileges,' or threats of blacklisting.!® Promising or granting wage
increases or other benefits to discourage union membership or activi-
ties.'” Attempting to influence employees to vote against union
representation '® or against a particular union.' Inducing or assisting
employees to withdraw from a union.” Privately polling employees
to determine their union views.” Penalizing employees for engaging
in strikes,” or for participating in Board proceedings.”? Threatening
or attempting to instigate physical violence to discourage union
membership or activity.

Dealing individually with striking employees in disregard of their
bargaining agent was also held to be unlawful interference in & number

18 Financial assistance Jackson Daidy News, 90 NLRB 565, Cummer-Graham Co , 90 NLRB 722, English
Mica Co., 92 NLRB 766, Williams Lumber Co , 93 NLRB 1672, Rouch’s Sawmill, Ltd , 94 NLRB No 57

Making up lost time Consolidated Frame Co , 91 NLRB 1293,

Privilege of leaving early Consolidated Frame Co ; supra

Use of company-owned dwellings, Unated States Gypsum Co , 90 NLRB 964; Pacific Mills, 91 NLRB 60,

Other benefits. Harbon-Hubbard Mfg Co, 94 NLRB No. 133 (vacation and hohday pay, and Christmas
bonuses).

18 The M H. Davidson Co., 94 NLRB No 34

17 Wage wncreases Paterson Fiure Brick Co, 90 NLRB 660, Long-Lewts Hardware Co., 9 NLRB 1403;
Continental Nut Co , Inc, 91 NLRB 1058, Salant & Salant, Inc , 92 NLRB 343 and 417, Deena Products Co., 93
NLRB 549, Tennessee Egg Co , 93 NLRB 846, Motorola, Inc 94 NLRB No 181, Bryan Mfg Co.,94 NLRB
No 187, Sam Zall Milling Co., 94 NLRB No 235 See also Atlanta Metallic Casket Co, 91 NLRB 1225,

Ct. Lerner Shops of Alabama, Inc, 91 NLRB 151 (wage mcrease granted not only to store involved but
to almost all of employer’s other stores held not violative of act)

Other benefits: Atlantic Metallic Cashet Co, 91 NLRB 1225 (paid holidays), Majestic Metal Specialties,
Inc, 92NLRB 1584 (good jobs and other benefits); Jamestown Veneer and Plywood Corp , 93 NLRB 101 (paid
holiday and wage increases), Queen City Valves, Inc ,93 NLR B 1576 tmproved working conditions, increased
wages, holiday and vacation pay), The M H Dawndson Co, 94 NLRB No 34 mplied promise); Arthur
Winer, Inc , 94 NLRB No 97, Brophy Engraving Co., 94 NLRB No 104; Crow-Burlingame Co ,94 NLRB
No. 146, West Tezxas Utilities Co , Inc , 94 NLRB No 237.

18 Greennile Cotton Ol Co , 92 NLRB 1033, Wentworth Bus Lines, Inc , 92 NLRB 1356, McKesson & Robbin,
Inc., 92 NLRB 1432, Editorial * El Imparcial,” Inc ,92 NLRB 1795, Muyestic Metal Specialtres, Inc ,92NLRB
1854, Kanmah Mlls, Inc , 93 NLRB 490, Rogue Valley Broadcasting Co , Inc (KWIN), 93 NLRB 949, Victor
Chemical Works, 93 NLRB 1012, American Optical Co ,93 NLRB 1547, Williams Lumber Co ,93 NLRB 1672,

% Pennwoven, Inc , 94 NLRB Ne, 43

20 Southern Block and Pipe Corp., 90 NLRB 590 (assisting m preparation and fiing of decertification
petition), Paterson Fire Brick Co, 90 NLRB 660; Atlanta Broadcasting Co, 90 NLRB 808, Long-Lew:s
Hardware Co , 90 NLRB 1403, Pure Ol Co , 90 NLRB 1661, Somerset Classics, Inc , 90 NLRB 1676 (“‘loyalty”’
document—antiumon petition), Yale Filing Supply Co, 91 NLRB 1490, Englisk Mica Co, 92 NLRB 766;
Royal Palm Ice Co ,92NLRB 1295, A S Beck Shoe, 92 NLRB 1457, Ediforwal “El Impercul,” Inc , 92 NLRB
1795, Radio Station KVEC, 93 NLRB 618, Cathey Lumber Co, 93 NLRB 510 (abandonment of union as a
condition of reemployment), Cherokee Hostery Mulls, 93 NLRB 590, Tennessee Egg Co., 93 NLRB 846 (solic-
1ting withdrawal of nonstrikers from umnion held violative of sec. 8 (a) (1), under circumstances of case, although
contract permitted their withdrawal); Victor Chemical Works, 93 NLRB 1012, Roure-DuPont Mfy. Co ,
93 NLRB No. 230, Morehead City Garment Co , Inc ,94 NLRB No 45, Crow-Burlingame Co., 9 NLRB
No 146, See also Williems Lumber Co, 93 NLRB 1672 (inducing employees not to participate on union’s
negotiating committee)

Cf. Superior Co, Inc, 94 NLRB No 90 (permitting circulation antiunion petition during working
hours held not violative of sec. 8 (a) (1), under circumstances of case)

2 Paterson Fire Brick Co, 9 NLRB 660, The F. C. Russell Co, 92 NLRB 206, Queen City Valves, Inc,
93 NLRB 1576; Somernille Buick, Inc , 93 NLRB 1603, Williem S Frazier, 94 NLRB No 68

22 Collins Baking Co , 90 NLR B 895 (threat not to rehire); West Fork Cut Glass Co , 90 NLRB 944 (threat
not to rehire); Greenviile Cotton O Co, 92 NLRB 1033 (basing reinstatcment on condition that strikers
“humble’” themselves and “‘forget” union); American Shuffleboard Co ,92 NLRB 1272 (threat to discharge).

2 Superior Co, Inc, 94 NLRB No 90

* Editorial ““ El Imparcial,” Inc., 92 NLRB 1795, Morehead City Garment Co , Inc, 94 NLRB No 45, The
American Thread Co, 94 NLRB No 246,
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of cases.® However, in one case, the Board held the solicitation of
economic strikers to return to work did not violate the act under the
circumstances of that case.® The Board said:

Absent a threat or promise of benefit designed to coerce the strikers into re-
turning by the deadline date, the legality of the Respondent’s individual solicita-
tion of the strikers must be determined against the background in which such
solicitation was done. For, allhough the Board has, in the past, found individual
solicitation of strikers violative of the Act, in all such cases one or both of the
following two factors has been present: (1) The solicitation has constituted an
integral part of a pattern of illegal opposition to the purposes of the Act as evi-
denced by the Respondent’s entire cause of conduct, or (2) the solicitation has
been conductéd under circumstances, and in a manner, reasonably calculated to
undermine the strikers’ collective bargaining representative and to demonstrate
that the Respondent sought individual rather than collective bargaining. Neither
factor is present here. [Footnotes omitted.]

a. Questioning of Employees

Consistent with past rulings,” the Board has continued to hold that
the questioning of employees by their employer per se violates section
8 (a) (1) when it concerns the following subjects: Employees’ union
membership # or activities.® Their attitude toward the union,® or
their desire for union representation.® Their voting intentions in a
scheduled Board election,® or their views concerning the outcome of
a scheduled Board election.® Whether they had received solicitation
letters from a union.

In one case, a company official questioned employees about their
union buttons, which he termed their ‘“pass to heaven.” ¥ The
Board declined to accept the explanation that these statements were
only “kidding remarks,” and held them unlawful. The Board said:

. . . The wearing of union buttons by employees is a form of union activity.
It has an important function during a union campaign. It prompts solidarity
among union members and signifies their membership and determination to
accomplish the unionization of the plant. The employer’s interrogation of an
employee concerning his union button is as objectionable as the employer’s direct
questioning of an employee concerning his membership in a union, reasons for
_joining a union, his voting interests or attendance at union meetings, or any other

2 Happ Brothers Co., Inc., 90 NLRB 1513; The W. T'. Rawleigh Co., 90 NLRB 1924; 0Id Town Shoe Co.,
91 NLRB 240, Ohio Associated Telephone Co , 91 NLRB 932; Waterman Indusiries, Inc , 91 NLRB 1041.

26 The Tezas Co, 93 NLRB 1358.

2 See Standard- Coosa-Thatcher, 85 NLRB 1358, dicsussed 1n Fifteenth Annual Report (1950), pp. 94-95.

28 Atlanta Broadcasting Co., 90 NLRB 808.

2% Waterman Industries, Inc., 91 NLRB 1041,

3 The F C Russell Co ,92NLRB 206; Supreme Bedding and Furniture Mfy Co , 93 NLRB 1616; Water-
man Industries, cited above.

31 Bl Heath, Inc., 94 NLRB No. 124,

33 Bull Heath, Inc., cited above.

3 The F. C. Russell Co , cited above.

¥ Montgomery Ward & Co., Inc., 93 NLRB 640.

3 Saglant & Salant, Inc., 92 NLRB 417.



Unfair Labor Practices 145

aspect of union activities. There is no essential difference between asking an
employee why he belongs to the union and why he is wearing a union button.

Besides invading the area guaranteed to be exclusively the business and concern
of his employees, an employer by questioning employees concerning their union
buttons, their union organizer, or other union activities or affairs, also interferes
with the employees’ free exercise of the rights guaranteed under the Act. Under-
lying such inquiries is a veiled expression of hostility toward the Union tending
to interfere with the free exercise of the employees’ rights under the Act. They
are reasonably led to believe that their employer not only wants information
concerning the union button or union organizer but also contemplates some form
of reprisal once the information is obtained. . . .

However, in another case, the Board held that questioning an
employee as to why he and other employees were wearing buttons of
a urion other than the present representative did not violate section
8 (a) (1), because of the special circumstances of the case.?® 'The
question in this instance was addressed to an employee who had been
the incumbent union’s spokesman and it was asked by an official who
had been the employer’s spokesman in recent bargaining negotiations
which had resulted in execution of a contract with the incumbent
union. Upon being told that the employees had not abandoned their
earlier idea of affiliating with the organization whose button they
were wearing, the questioner replied: “If that’s the way you want it,
0.K.” In view of this reply and the fact that both men had recently
participated in matters which presumably stabilized labor relations,
the Board treated the inquiry as “an understandable impulsive re-
action which did not tend to interfere with, restrain, or coerce em-
ployees within the meaning of Section 8 (a) (1) of the Act.”

Direct questions held illegal have included inquiries as to: Whether
an employee had been ‘‘contacted . . . about the union.”¥ His
reasons for joining the union * or for not signing an antiunion peti-
tion.*® The employee’s attitude toward the union.® How he voted 4
or intended to vote ‘ in a representation election. The identity of
those who had signed union-authorization cards.®* How many author-
ization cards had been signed.* Why the employees wanted a union.*
Whether another employee might change her mind about the union.

The Board has also held unlawful statements from which it may be
inferred that the speaker expects an answer relating to union member-

3 Unaited States Gypsum Co., 93 NLRB 966.

4 8. B. Whistler & Son, Inc., 92 NLRB 1.

3 The Warren Co., Inc., 90 NLRB 689.

39 Somerset Classics, Inc., 30 NLRB 1676.

4 Unated States Gypsum Co., 94 NLRB No. 27.

41 English Maica Co., 92 NLRB 766.

42 Hilltop Baking Co , 93 NLRB 694.

43 Continental Nut Co., Inc, 91 NLRB 1058, Salant & Salant, Inc , 92 NLRB 417; A. S. Beck Shoe Corp.,
92 NLRB 1457. See also Root-Carlin, Inc., 92 NLRB 1313.

44 Machine Products Co., Inc , 94 NLRB No. 1086.

4 4. 8. Beck Shoe Corp , supra ; Somernlle Buick, Inc , 93 NLRB 1603.
6 Mafestic Metal Specialties, Inc., 92 NLRB 1854.
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ship, sympathies, or activities. Example: “I heard you joined the
union.”’#

It is no defense that such inquiries may be ‘‘isolated and innoc-
uous,’’*® or prompted by no ulterior motive.* Nor are such inquiries
excused because they were made to prepare a defense to pending
unfair practice charges, when “‘the interrogation could not have
constituted part of such defense.” ® However, as a matter of policy,
the Board declined to issue a cease and desist order in one case where
only a single isolated instance of illegal interrogation by a minor
supervisor was involved.5

b. Rules Restricting Union Activities

v

The act guarantees employces the right to engage in union organ-
ization and other concerted activities directed toward collective
bargaining, but the Board has held this does not prevent an employer
from making rules to prohibit or limit solicitation of members or
similar activitics on company premises during the actual working
time of the employees involved.®? The Board has held that, in the
interest of efficiency and plant discipline, an employer may make such
rules, provided they do not extend to the employees’ nonworking time
and are not discriminatorily applied so as to impede union activity
while antiunion activity or activity on behalf of a favored organization
is tolerated or encouraged.®

In retail stores, the Board has held, the nature of the business
requires that the employer have greater leeway in banning such activ-
ities on the selling floor. Consequently, the Board has permitted
employers operating retail stores to prohibit union activities on the
selling floor even during the employees’ off-duty time, because such
activities in the presence of customers would tend to disrupt the em-
ployer’s business.®* But rules which are so broad as to prohibit such
activities during the employees’ free time away from the selling floor
have been held to violate section 8 (a) (1).% However, collective
bargaining contracts which prohibited such activities on the employer’s

47 Jamestown Veneer and Plywood Corp., 93 NLRB 101.

48 Montgomery Ward & Co , Inc., 93 NLRB 640

4 The R. C. Russell Co.,, 92 NLRB 206, New Jersey Carpet Mills, Inc , 92 NLRB 604

8 Cummer-Graham Co, 90 NLRB 722

8 U. 8. Gypsum Co., 93 NLRB 966.

52 Editorial “El Imparcial,” Inc , 92 NLRB 1795; Ohiwo Associated Telephone Co, 91 NLRB 932; Fifteenth
Annual Report (1950) pp. 96-97  See also Le Tourneau Company of Georgia, 54 NLRB 1253 (1944), enforced
324 U. S. 793.

8 See Fifteenth Annual Report, p 96, Deena Products Co 93 NLRB 549. In this case, dormant working
rules relative to visiting rest rooms and talking during working hours were more rigidly enforced during a
union organizational campaign, but no violation was found when 1t was shown that such enforcement coin-
cided also with employees’ abuse of privileges.

5 Mewer & Frank Co., 89 NLRB 1016 (1950).

8 4. 8. Beck Shoe Corp , 92 NLRB 1457  Sce also Marshall Field & Co, 98 NLRB No. 11,
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premises even during nonworking hours have been sanctioned by the
Board when enforced without discrimination.®
Distribution of union literature within a plant comes under a differ- .
ent rule.” In general, the Board has followed the rule that an em-
ployer may ban the distribution of literature in the plant if it can be
distributed in areas where employees pass or congregate near the plant.
In one case decided during the past fiscal year, the Board unani-
mously stated the rule as follows:
. an employer can lawfully prevent the distribution of literature in the plant
proper, even during the employees’ nonworking time, in the interest of keeping

the plant clean and orderly, at least where it is not evident that such activity can-
not readily be conducted somewhere off the employer’s premises.’

Accordingly, the Board found unanimously in this case that a
nondiscriminatory ban on the distribution of literature in the plant
proper did not infringe the employees’ right to self-organization, when
they were permitted to distribute literature in company parking lots
and at entrances to the plant. Similarly, no violation was found in
such a ban in the plant where literature could be distributed easily out-
side the plant, ‘because the employees’ only exit opened on a public
street and the busses which transported employees loaded across the
street.® But where distribution off the employer’s premises was both
ineffective and dangerous because of traffic, the Board held that the
employer interfered with the employees’ statutory rights by denying
the union the privilege of distributing literature on company prem-
ises.” The Board also found a violation when an employer permit-
ted rank-and-file employees, carrying guns and clubs, to leave their
jobs to interfere with, and intimidate, other employees who were
distributing union literature off the employer’s premises but in the
vicinity of the plant.®

In company-owned towns, an employer’s denial of the use of com-
pany property for union activities such as meetings also violates
section 8 (a) (1) where no other suitable facilities are available.®?
Thus, in a company town where no large assembly of employees could
take-place except on company property, an employer who refused to
permit the holding of an outdoor union meeting on company property,

% Fruitvale Canning Co , 90 NLRB 884,

8 Monolith Portland Cement Co , 94 NLRB No 211, Newport News Children’s Dress Co., Inc , 91 NLRB
1521,

5 Monolith Portland Cement Co , cited above On this point, this decision specifically overruled Ameri-
can-Book Stratford Press, Inc , 80 NLRB 914, and Chicopee Mfy. Corp of Georgia, 85 NLRB 1439,

5 Newport News Children’s Dress Co., Inc , cited above.

8 Carolina Mills, Inc , 92 NLRB 1141.

81 The American Thread Co , 94 NLRB No. 246.

82 W. T. Carter and Brother, 90 NLRB 2020; see also N L R. B. v. Stowe Spinning Co , 336 U. 8. 226.
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enlisted the aid of peace officers to prevent the meeting, and obtained
a court order against it, was held in violation of section 8 (a) (1).%

In a similar case, a Board majority held it a violation of section 8
(a) (1) when an employer refused to rent a company-owned community
hall for union meetings, where the hall had been used for other com-
munity gatherings and it was the only available meeting place in an
isolated company town.* The Board rejected the contention that
granting such permission would be unlawful support of the union.
The majority pointed out that in the cases where the use of company
buildings or facilities was held unlawful assistance there was other
strong evidence of employer assistance and the use of a company
meeting hall was not the sole criterion of its unlawfulness.

c. Employer Surveillance of Union Activities

Surveillance of union activities by an employer, a management rep-
resentative, or anyone acting on behalf of the employer, constitutes
unlawful interference.®® Even though a union meeting is open to the
general public, management representatives may not.attend without
an express invitation.®® Nor may an employer send a reporter to take
notes at the meeting, even if the employer himself were privileged to
attend.”” An employer’s conduct in following union organizers
through the streets of a company town, while the organizers were
broadcasting through a loudspeaker, was held to go beyond any privi-
lege management might have had to attend an open union meeting.®

d. Contracts and Unilateral Action

Section 8 (a) (1) is violated also where an employer enters into and
gives effect to a bargaining contract which, although recognizing the
union as the exclusive bargaining agent of all employees, limits certain
benefits to union members.®® ’

6 W, T. Carter, cited above. Chairman Herzog dissented only from the holding that the securing of a
State court order to prevent the meeting constituted a violation of section 8 (a) (1). Board Members
Houston and Reynolds did not participate in the decision.

64 Philips Petroleum Co., 92 NLRB 1344. Board Member Reynolds dissented because of extenuating
circumstances in this particular case.

8 Thermoid Co , 90 NLRB 614; Cummer-Greham Co., 90 NLRB 722, Pure 0il Co. (Illinois Producing Co.),
90 NLRB 1661; W. T. Carter and Bro., 90 NLRB 2020; Atlanta Metallic Casket Co., 91 NLRB 1225; Salant & ’
Salant, Inc , 92 NLRB 343 and 417; Carolina Mulls, Inc , 92 NLRB 1141, Majestic Metal Specialties, Inc., 92
NLRB 1854; Hilltop Baking Co., 93 NLRB 694, Victor Chemical Works, 93 NLRB 1012; Williams Lumber
Co., 93 NLRB 1672, Morehead City Garment Co., Inc.,94 NLRB No. 45, Southland Mfg. Co., 94 NLRB No.
123; The Stilley Plywood Co , Inc , 94 NLRB No. 138; Puerto Rico Cereal Extracts, Ine., 94 NLRB No. 157;
Otis L. Broyhill Furniture Co., 9 NLRB No 232; West Tezas Utilittes Co , Inc , 94 NLRB No 237 Mont-
gomery Ward & Co., Inc., 90 NLRB 609; Trumansburg Home Telephone Co., 30 NLRB 1386; John S. Burnes
Corp., 92 NLRB 589. !

6 W, T'. Carter and Brother, 90 NLRB 2020.

8 W. T. Carter and Brother, cited above.

68 W. T'. Carter, cited above.

% Rockaway News Supply Co., Inc , 94 NLRB No. 156.
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The execution, maintenance, or enforcement, of a contract contain-
g a union-security provision which exceeds the limits set by section
8 (a) (3) also violates this section. In a recent case, an employer
association member that did not sign an association contract which
contained an unlawful union-security provision was held to have vio-
lated section 8 (a) (1) by maintaining and enforcing the contract.”

Under the doctrine of the Midwest Piping Co. case, the execution by
an employer of an agreement granting exclusive recognition to a union
at & time when a valid question concerning representation is pending
before the Board interferes with the employees’ freedom to choose
their bargaining representative, usurps the Board’s exclusive function
to determine questions of representation, and therefore violates section
8 (a) (1).™ While there were no findings of independent 8 (a) (1) vio-
lations under this doctrine during the past fiscal year, the doctrine
was considered in cases involving other sections of the act.”™

Unilateral action by an employer when the employees have a bar-
gaining representative is another form of unlawful interference with
employees’ collective bargaining activities which violates this section
of the act. Thus, the Board held, in various cases, that employers
violated section 8 (a) (1) by suggesting that the employees negotiate a
contract directly with the employer,” by discussing a proposed wage
incentive plan with employers without first consulting the union,™ and
by instituting a wage increase without notifying or consulting the
union,”

e. Threatened Refusal to Bargain

An employer’s declaration in the presence of employees that he
would not recognize ‘‘this or any other union’’ was held to violate sec-
tion 8 (a) (1).”* A Board majority held in this case that “it is clear
that a threat [by an employer] to its employees involving an antici-
patory refusal to bargain is tantamount to a threat to its employees
to refrain from assisting or becoming members of any union.”

Unlawful interference was found also where an employer declared
that he would not operate with a union in the plant and would move
the machines out rather than do so.”

7 Carpet Workers Local No. 1285 and Sterling Furniture Co., % NLRB No. 20.

"t Madwest Piping and Supply Co., Inc., 63 NLRB 1060.

2 The Hoover Co., 90 NLRB 201 and Electronics Equipment Co , 94 NLRB No. 19, discussed in section of
report dealing with section 8 (a) (3) of the act; Willtam Penn Broadcasting Co , 93 NLRB 1104, discussed in
section 2 of this report, subsection b (1), dealing with section 8 (a) (2) of the act, pp. 159-161,

% Radio Station KVEC, 93 NLRB 618.

" Crow-Burlingame Co., 9% NLRB No. 146.

7 Motorola, Inc., 94 NLRB No. 181,

" Augusta Bedding Co., 93 NLRB 211, Board Member Reynolds dissented on a technical aspect of this
point in the case, but agreed that this type of statement violates 8 (a) (1), -

7 Cherokee Hosiery Mills, 93 NLRB 590.

974250—52 11
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But in another case, no violation was found where a certified union
stated at a bargaining session that it was considering affiliation with
the AFL because it might then have “a stronger weapon in bargain-
ing,”” and the employer replied that what he would give the incumbent
union “‘would be just as good as [the incumbent] could get with the
AFL.”" The Board held that the employer’s reply was merely an
assurance that he would bargain as well with one representative as
with another.

f. Intefference With Employee Discussion or Reports

Employee discussions or reports on self-organization or matters in-
volved in bargaining or organization also are concerted activities
protected by the statute. Interference with such activities therefore
constitutes a violation of section 8 (a) (1).

A Board panel found such a violation where an employee, who had
attended a Board conference as the union representative of plant em-
ployees and reported to a shop committee what occurred at the con-
ference, was discharged allegedly for spreading a false report that the
employer had made “fantastic earnings.”” The Board found that the
employee in this case had reported, only to the shop committee, the
figures on the employer’s gross interstate business which had been
presented at the conference. But the Board held further that, even
assuming that the employee had reported falsely but not deliberately
or maliciously, his activity in making the report was protected by the
act. The Board said:

Employees do not forfeit the protection of the Act if, in discussing matters of
such vital common concern as their employer’s financial status, they give currency
to inaccurate information.

In another case, unlawful interference was found where an employee
was discharged because of his discussions with fellow employees about
the need for union organization.® In this case; the Board said:

Mauifestly, the guarantees of Section 7 of the Act extend to concerted activity

which in its inception 1nvolves only a speaker and a listener, for such activity is
an indispensable preliminary step to employee self-organization.

g. Discriminatory Treatment as Interference

Forms of ‘discriminatory treatment other than discharge for state-
ments or reports also were found to violate section 8 (a) (1) in some
cases during the fiscal year. These included: Giving a union leader
an ‘“‘unsatisfactory’’ performance rating based upon factors not re-

% U, 8 Gypsum Co, 93 NLRB 966
" American Shuffleboard Co , 92 NLRB 1272, enforced 190 F, 2d 898 (C.A. 3).
% Root-Carlin, Inc., 92 NLRB 1313.
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quired to be considered, while overlooking similar faults in rating
other employees.” Making retroactive wage and vacation payments
only to employees who were union membets under a contract cover-
ing only union employees.® Entering into and giving effect to a
contract that limited its benefits to union-member employees.®

While the act does not extend protection to the organizational ac-
tivities of supervisors, the layoff or discharge of a supervisor because
he declines to participate in illegal interference with employees’ rights
under the act may constitute a violation of section 8 (a) (1). Under
such circumstances, the Board has held, discharge or discrimination
against the supervisor “‘constitutes an invasion of the rights guaran-
teed to nonsupervisory employees.”’®# Accordingly, in one case dé-
cided during the past fiscal year, the Board held an employer violated
8 (a) (1) by discharging a foreman who declined to “line up’’ his
subordinates for a union which the employer was illegally assisting in
a contest with another union.®

h. Questions of Employers’ Freedom of Speech

In determining whether an employer has violated scction 8 (a) (1)
by statements to employees on matters pertaining to their organiza-
tional activities, the Board frequently must pass upon the question
of whether the utterances are within the free speech guarantees of
the Constitution or of section 8 (¢) of the act. Section 8 (¢) specifi-
cally permits the expression of “any views, argument, or opinion,”
so long as such expressions are not accompanied by any ‘‘threat of
reprisal or force or promise of benefit.”” The Board, in its interpre-
tation of section 8 (c), has continued to apply the principles which it
announced shortly after amendment of the act in 1947.%

Statements lacking coercive content in the statutory sense have
been held privileged. Examples: A general manager’s statement that
he did not believe there should be a union in the plant.®” A super-
visor’s statement to an employee that ‘‘the best thing to do if you have
[signed with the union] is to tear up your slip and tell them you don’t
want any part of the union.”ss An employer’sletter to employees who
signed an antiunion petition (not prepared, sponsored, or circulated
by employer), expressing gratification at their “cooperation, and con-

St Jefferson Standard Broadcasting Co , 94 NLRB No. 227,

82 Gaynor News Co, Inc, 93 NLRB 299,

8 Rochaway News Supply Co, Inc, 94 NLRB No. 156.

% Inter-City Advertising Co ,89 NLRB 1103 (1950), en[orced! as, " modified 190 F. 2d 420 (C A.4). Court
held evidence did not establish supervisor in this case was dlscharged for this reason,

® Salant & Salant, Inc , 92 NLRB 343,

# See Fourteenth Annual Report (1949), pp 54-55; Fifteenth Annual Report (1950), pp. 98-99

8 Accurate Threaded Products Co , 90 NLRB 1364,

8 Carolina Maills, Inc., 92 NLRB 1141,
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sideration” and assuring them of readiness to do anything “which
regards our business relationship or even in the personal matters.” ®

But acts of interrogation, threats of reprisal, promises of benefit,
and circulation of antiunion petitions are not protected as an exercise
of free speech.’ Neither do a supervisor’s coercive statements become
privileged because qualified as her “personal opinion,” when made
while on duty as a supervisor during working hours and in conformity
with a pattern of unlawful interference by other supervisors.”

One case involved remarks by supervisors about union buttons
which employees were wearing.”? Pointing out in the decision that
the wearing of union buttons is a form of union activity that serves
an important function during the organizational period, the Board
held that a request by a supervisor that an employee stop wearing
her button so that others would follow her example constituted illegal
interference.

Although abusive name calling of a union, without more, has been
held within the orbit of free speech,® such conduct violates Section
8 (a) (1) when accompanied by threats of economic or other reprisal.*
In one case during the past fiscal year, a panel majority held that a
supervisor’s criticism of a union adherent for mixing with a ‘“‘group of
Communists” was an attempt to induce the employees to abandon
the union and therefore violated section 8 (a) (1).%

In another case, the Board held that an employer engaged in illegal
interference with employees’ statutory rights by giving newspaper
reporters statements for publication threatening its employees who-
were on strike with eviction from company houses if they did not
return to work.® Stories quoting the employer’s threatening remarks
were twice published in local papers, and the Board found that the
stories were given to the press in order to intimidate and coerce the
employees into abandoning their strike.

i. Employer's Responsibility for Acts of Subordinates and Others

The question of whether section 8 (a) (1) has been violated also
requires at times determination of whether acts committed by the
employer’s subordinates or other persons may be imputed to the
employer.

8 Superior Co., Inc., 9 NLRB No. 90, panel majority—Chairman Herzog dissenting—held letter not a
promuse of benefit for having taken antiunion action.

90 Rubin Brothers Foolwear, In¢ , 91 NLRB 10; Rouch’s Sawmill, Ltd., 94 NLRB No. 57.

1 Salant & Salant, Inc ,92 NLRB 417.

92 Sglant & Salant, Inc., cited above. See subsection a of this section for further discussion of this aspect
of this case, pp 144-145.

9 Fifteenth Annual Report (1950}, p. 98.

% Wentworth Bus Lines, Inc., 92 NLRB 1356 (calling union “a bunch of racketeers, communists and
grafters,” and “‘gun-carrying gangsters”), See also E. B Law and Son, 92 NLRB 826.

8 Editorial “El Imparcial,” Inc., 92 NLRB 1795, Board Member Reynolds dissenting.

9 Hart Cotton Mills, 91 NLRB 728.
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Ordinarily, the employer is responsible for the conduct of super-
visors because of their position as management representatives.”
Thus an employer has been held responsible for remarks made by an
acting plant manager regardless of whether such remarks were author-
ized or not.®®* He has also been held responsible for the conduct of a
rank-and-file employee (1) where the latter was substituting for a
regular supervisor,” (2) where the employer knew of the unlawful
conduct but failed to disavow it or disassociate himself therefrom,! or
(3) where the attitude or acts of management appeared to endorse
such conduct.?

Acts of a close relative of management were attributed to the
employer where the relative, although allegedly nonsupervisory, had
at least authority to direct employees’ work, enjoyed the confidence of
management, and made unlawful remarks so similar to those uttered
by responsible management representatives as to give employees rea-
son to regard him as speaking for management.?

The Board has consistently held that an employer may not avoid
liability for acts of subordinates by instructing them not to interfere
with a union’s organizational activities, unless such instructions are
also communicated to rank-and-file employees.! Nor is an employer
relieved of liability by a declaration of neutrality in general terms,
where no measures are taken to make the declaration effective or to
dissipate the coercive effect of supervisors’ acts.’

The acts of outsiders likewise have occasionally been attributed to
the employer under certain circumstances. In the cases decided dur-
ing the past fiscal year, the employer’s liability was based upon his
business or other relations with the outsiders or his ratification of, or
acquiescence in, the acts in question. Thus, a respondent employer
was held responsible for coercive statements made to his employees by
the owner of an independent business, where the latter employer, prior
to engaging in independent business, had been employed by the
former.® In this case, the second employer was a personal friend of
management, was frequently consulted on operating methods and
policies, and had free access to respondent’s plant and continued on
its payroll.

97 Somerset Classics Inc., et al., 90 NLRB 1676, Chautaugqua Hardware Corp , 92 NLRB 1518 (employer
held mn violation of sec. 8 (a) (1) for threat of reprisal made only to supervisor, where supervisor repeated sub-
stance of remark to 1ank-and-file employee); Radio Station KVEC, 938 NLRB 618; Morchead City Garment
Co., 94 NLRB No. 45.

98 Somerset Classics, Inc., supra.

% Kansas-Nebragka Natural Gas Co., 90 NLRB 1423,

| E, B. Law and Son, 92 NLRB 826.

2 Yale Filing Supply Co., 91 NLRB 1490,

3 Waldoroth Label Corp.,91 NLRB No. 673.

4 Otis L. Broyhill Furniure Co., 94 NLRB No. 232.

§ Happ Bros. Co , Inc., 90 NLRB 1513; Salant and Salant, 92 NLRB 417.
8 Jackson Daly News, 90 NLRB 565.
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Similarly, an employer was charged with the antiunion conduct of
an outsider who had represented him at a bargaining conference and
discussed with him plans to induce the employees to repudiate the
union.” Coercive statements made by the town mayor and the cashier
of the local bank, at an employee meeting away from company prem-
ises, were attributed to the employer where the employer had actively
participated in organizing the meeting, manifested to employees fore-
knowledge and approval of its purpose, and failed to disavow state-
ments made at the meeting which were similar to statements recently
made to employees by a management representative.®

In a case in which a company employee was also a nonsalaried dep-
uty sheriff in the company town, the conduct of such individual in
interfering with employees’ efforts to hold a union meeting on com-
pany property was imputed to the employer, where it was impossible
to separate his activities as an employee from his activities as deputy
sheriff.® While an employer was held responsible for antiunion state-
ments and threats made by managerial and supervisory personnel to
employees, with instructions to pass them on to their union friends in
the plant, the employer was not responsible, however, for town gossip
with respect thereto nor for antiunion activities of inhabitants of the
community.’® Contrary to the trial examiner, the Board concluded
that the employer had not made the ‘“community”’ his “‘agent” for
dissemination of coercive statements.

j. Coercion That Fails to Achieve Aim

In determining whether an employer’s conduct falls within the
proscription of section 8 (a) (1), it is immaterial that employees were
not actually restrained or coerced thereby, or that despite such conduct
the union’s organizational efforts were successful.® In the Somerset
Classics case, the Board said:

It is now established, beyond question, that an employer’s conduct calculated or
tending to interfere with, restrain, or coerce its employees in rights guaranteed by

Section 7 of the Act 1s no less violative of Section 8 (a) (1) because such conduct
may not have achieved its purpose.

9. Employer Domination or Support of Employee Organizations

Section 8 (a) (2) of the act forbids an employer to dominate or inter-
fere with the formation or admininstration of any labor organization.
This section also forbids an employer from contributing financial or
other support to such an organization.

T Cherokee Hosery Malls, 933 NLRB 590.
8 Southland Mfg. Co , 94 NLRB 123.
* W. T. Carter and Brothers, 80 NLRB 2020.

1 Morehead City Garment Co., Inc ,94 NLRB No, 45.
11 Rubin Brothers Footweor, Inc., 91 NLRB 10, Somerset Classics, Inc., 90 NLRB 1676.
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The act defines a labor organization as “‘any organization of any
kind, . . . in which employees participate and which exists for
the purpose, in whole or in part, of dealing with employers” on
grievances, labor disputes, or other matters on which the act requires
bargaining.!?

Since the 1947 amendments to the act, the Board has distinguished
in the remedy it applies between (a) cases of domination and (b) cases
involving no more than unlawful assistance or support of a labor organ-
ization by an employer.”® In cases where employer interference in a
labor organization amounts to domination, the Board orders it com-
pletely disestablished as the bargaining representative of employees.
In cases where the interference and support does not reach the point
of domination, the Board orders only that the employer withhold
recognition of the organization until it has been certified by the Board
as a bona fide bargaining representative of .o majority of employees.
The Board continued this policy during the past fiscal year.

a. Domination of a Labor Organization

The Board customarily finds a labor organization to be dominated
by the employer when its organization is directly instigated and en-
couraged, or directly participated in, by supervisors or other manage-
rial employees and the employer provides financial or other direct
support to the organization.

Thus, the Board found illegal domination in a case where the em-
ployer’s manager directed employees to participate in an “Employee
Management Policy Committee,”” under threat of closing the plant if
a committee was not formed." The plant manager then personally
solicited and ordered employees to ‘‘elect’” representatives from lists
prepared by the employer, and acted as chairman of the first meetings
of the committee. The Board cited as additional factors indicating
domination the fact that the meetings were held on company time and
property and were attended by supervisors and other representatives
of the employer. In another such case, the vice president of the em-
ployer and most of its managerial and supervisory employees were
members of the association found dominated.'® Also, the employer
extended substantial assistance to the organization including loans
totaling $1,000 and the profits of plant vending machines. In addi-
tion, the employer granted the dominated organization free rent and
utilities, free usc of plant space for candy concessions and two cafete-

12 Section 2 (5).

13 Carpenter Steel Co., 76 NLRB 670. See Thirteenth and subsequent Annual Reports.
U Bryan Manufacturing Co , 94 NLRB No 187.

18 Farrington Manufacturing Co , 93 NLRB 1416,
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rias, besides permitting the organization to hold meetings, elections and
organizing campaigns on company time and premises.

Similarly, the Board found that the employer dominated a “shop
council’” made up of nine employees and eight supervisors, of which
the assistant to the employer’s president was permanent chairman
and the company purchasing agent was vice chairman.’® The em-
ployer also gave the council the profits of plant vending machines and
provided free luncheons at council meetings. The council in this case
was started by an employee, but only after obtaining permission of
management. All the original meetings, to explain the council to
employees, and other organizational steps took place in the plant.
The Board also found that a ‘“workers’ league,” which replaced the
council, inherited this illegal domination.

An attempt to revive a defunct employer-dominated organization,
when an outside union started to organize the employees, also was
found a violation of 8 (a) (2) in another case.” In this instance, su-
pervisors circulated a petition for revival of an “independent union”
organized originally by supervisors. At the same time, three top
management officials—vice president-general manager, assistant treas-
urer, and plant superintendent—called an employee to the office and
spent more than an hour attempting to coerce him into renouncing the
union and signing up with the employer-dominated organization. In
this case, the supervisors also participated actively in meetings of
employees called to revive the dominated organization.

A local of the AFL Teamsters’ Union was found in one case to be
dominated by an employer at one branch plant, and it was ordered
completely disestablished as bargaining representative of employees
at all three of the company’s plants.’® In this case, the company
president and the manager of the branch plant helped a representative
of the Teamsters’ local locate most of the company’s drivers, one by
one, then remained present while the union official induced them to
sign membership applications and authorizations for the company to
withhold their dues. Two drivers who were missed by the union offi-
cial were signed up by the branch manager himself. Immediately
thereafter, without bargaining, the company granted the local’s request
for a checkoff of dues, then paid the local the fees and dues of its em-
ployees without making any deductions from their wages. At the
same time, the company recognized the local as bargaining agent even
though it knew that another union had petitioned the Board for a rep-
resentation election among the employees. The local thereafter made

18 Majestic Metal Specialties, Ine , 92 NLRB 1854,

17 Stedfast Rubber Co., 91 NLRB 300.

18 Jack Smith Beverages, Inc., 94 NLRB No. 210. See subchapter D, Remedial Orders. For other cases
of domination, see Happ Brothers Co., 90 NLRB 1513; General Shoe Corp., 90 NLRB 1331; Galyan’s Super
Market, 92 NLRB 208. ,
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no effort to obtain from the company a collective bargaining agreement
on wages, hours, or conditions of work covering these employees, and
it held no meetings of these employees in nearly a year.

(1) Successors to Dominated Organizations

The taint of employer domination also carries over into successor
organizations, if there is no absolute and public cleavage or “‘clear line
of fracture’” between them.”® Such a cleavage ordinarily requires also
that the employer disavow to the employees its illegal conduct with

respect to the prior organization.®® On this point, the Board said:

. where a labor organization appears to be the successor to an earlier, com-
pany-dominated union, the Board and the courts have consistently held that the
later organization inherits the illegality of the earlier one and that the effect of
company domination and support continues unless the employer, before the forma-
tion of the new organization, has unequivocally and publicly disavowed and dis-
established the earlier illegal union and has assured the employees of their freedom
from further employer interference. . . .2

b. lllegal Assistance by an Employer to a Union

Employer interference with the formation and administration of a
labor organization or the contribution of financial or other support
which violates 8 (a) (2), but falls short of actual domination, is held to
be illegal assistance.

In one case, the Board adopted a trial examiner’s finding of “flag-
rant interference’ falling short of domination where the employer suc-
cessively invited two outside unions into the plant and gave them “the
run of it”’ to organize the employees.? The employer’s president told
the employees that they had to join a union, and contributed $1,500 of
company funds to one union for employees’ initiation fees. The em-
ployer also permitted supervisors to use coercive tactics in helping the
second union obtain employees’ signatures to cards authorizing the
checkoff of dues. A third union had previously lost a representation
election in the plant, and the employer was seeking to unionize its
employees in order to get a union boycott of its products lifted.

In another case, the employer’s president, in a speech made soon
after a union started organizing its employees, suggested that the em-
ployees organize an “inside union” and that, if they did, certain ‘“‘ad-
justments” would be made.”? When an “Employees Committee” was
organized thereafter, the employer (1) promptly recognized it without
proof of majority; (2) offered, negotiated, and granted a 25 percent

19 Farrington Mfg. Co , 93 NLRB 1416; Bryan MJfg. Co., 94 NLRB No, 187,
20 Mafestic Metal Specialties, Inc., 92 NLRB 1854,

31 Majestic Metal Specialties, Inc., cited above,

3 Meyer & Welch, Inc., 91 NLRB 1102,

33 Long-Lewis Hardware Co , 90 NLRB 1403,
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wage increase, freely permitting the committee to use company time
and property in the process; (3) had the committee, in return for the
wage increase, circulate petitions among employees to withdraw from
the union; and (4) contributed company time and property as well as
money and management assistance in the drafting and circulation of
the petitions. The Board held this to be illegal assistance falling short
of domination, and ordered the employer to withhold recognition from
the committee until it should be certified by the Board as a bona fide
representative of a majority of employees.

Illegal assistance more often takes less flagrant forms. Thus, the
Board found illegal assistance in a number of cases where an employer
agreed to, or enforced, an unauthorized or illegal union-security
clause, thereby assisting the union in recruiting or maintaining
membership.?* The Board also held inanother case that the employer
violated 8 (a) (2) by including, through error, an illegal discrimina tory
contract clause and then delaying publication of a correction until 5
months after the error was discovered.”

Various types of favoritism by the employer toward one union, or
other encouragement of membership in one union in preference to
another, were also held to be illegal assistance in a number of cases.?

But in one case, the Board rejected an employer’s contention that
it would have been illegal assistance for the employer merely to rent
an employer’s building to a union for a meeting, when it was the sole
community building in a company-owned town.” The refusal to
permit such use was the sole violation charged in an 8 (a) (1) complaint
and the Board found the refusal unlawful. In its opinion, the Board
reaflirmed its ruling in the Stowe Spinning case.”® The Board distin-
guished this ruling from those of two prior cases involving the same
employer where the employer’s acts of allowing use of company halls
were cited as one item of evidence of assistance and domination of &
company-sponsored “Plan for Employee Representation.” * The
Board pointed out that in these cases there was ‘“overwhelming
evidence” of the employer’s domination of the organizations involved,

# Meat Cutiers Local 421 (Von’s Grocery Co ), 91 NLRB 504, Federal Stores Div. of Spegel, Inc ,91 NLRB
647, Operating Engineers Local 15C and Unated Hoisting Co., 92 NLRB 1642, Teamsters Local 249 and Sguart
Dustributing Co , 92 NLRB 1667; Gaynor News Co , 93 NLRB 299, Retail Clerks Local 770 (Vaughn Bowen),
33 NLRB 1147; L. Ronney Sons & Furniture Mfg Co, 93 NLRB 1049; Carpet Workers Local 1235 (Sterling
Furniture Co ), 94 NLRB No. 20, Retail and Wholesale Employees Local 830 (Strauss Stores Corp.), 94
NLRB No. 80, Newspaper and Mail Delwerers’ Union (Rockaway News Supply Co), 94 NLRB No. 156;
Newark Newsdealers Supply Co, 94 NLRB No. 239.

28 Cement Workers Local 291 (Monolith Portland Cement Co ), 94 NLRB No 211

2 Gulf Shipside Storage Corp., 91 NLRB 181, Selont & Salant, 92 NLRB 343, 417, Operating Engineers
Local 101 (Peerless Quarries), 92 NLRB 1194, Gaynor News Co , 93 NLRB 209, L Ronney & Sons Furniture
Mfy Co, 93 NLRB 1049, Harrison Sheet Steel Co., 94 NLRB No. 23 (panel majority, Member Reynolds
dissenting in part); Stewart- Warner Corp ,94 NLRB No. 85 (Member Reynolds dissenting), Horton Hubbard
Mfy Co,94 NLRB No. 133; Cement Workers Local 291 (Monolith Portland Cement Co.), 94 NLRB No 211.

3 Philips Petroleum Co., 92 NLRB 1344, Member Reynolds dissenting.

# Stowe Spinning Co , 70 NLRB 614, enforced 336 U. 8. 226 See Fourteenth Annual Report, pp 111-113,
¥ Phillips Petroleum Co., 23 NLRB 741 and 24 NLRB 325.



Unfair Labor Practices 159

but. “in no case was the use of a company meeting hall under the
circumstances here present the sole criterion of unlawful assistance.”
"Nor does the fact that the employer undertook to assist one union
against angther for patriotic reasons excuse a violation of 8 (a) (2),
the Board held in one case.®® In this case, the employer contended
that it had supported one union to rid its plant of a rival union alleged
to be Communist-dominated. The Board rejected the contention
that this exonerated the employer’s illegal assistance, stating that
“Congress has not authorized this Board to engraft an exception upon
the statute whenever a respondent’s violations may be motivated in
part by patriotic objectives.” The charges in the case were filed by
another union which had displaced the one alleged to be Communist-
dominated and against which no such charges were made.

The conduct of the employer which the Board found to be illegal
assistance in this case included: A threat to one employee of discipli-
nary action if she did sign a petition for the favored union; a threat to
another employee of loss of job security if she did not vote for the
favored union; denial to the other union’s adherents of the right, pre-
viously granted the favored union, to eirculate petitions in the plant;
recall of a laid-off employee for the purpose of assisting the favored
union, and the granting of recognition to the favored union despite
the Board’s refusal to certify it while unfair labor practice charges
were pending. .

(1) BargainingWith One of Competing Unions

The Board has held that an employer engages in illegal assistance
by recognizing and executing a contract with one of two or more rival
unions when a question exists as to whether the union recognized
actually represents a majority of employees.®

30 Stewart- Warner Corp ,94 NLRB No 85, Member Reynolds dissenting on the sufficiency of the evidence
of assistance within 6 months prior to filing of charges, Member Houston dissenting from the dismissalof
charges that the employer had 1llegally discharged the president of the local, which the employer was seeking
to displace.

Activity on behalf of the Commumst Party, however, is not protected by the Act Thus, the General

" Counsel of the Board refused to 1ssue a complaint 1n a case where an employer suspendcd two employees who
had been named 1n a libel suit as being members of the Communist Party. The two employees had filed
charges alleging that they were suspended illegally for umon activities. Investigation failed to produce
sufficient evidence to establish that union activities motivated the suspensions, and the General Counsel
dismissed the charges on the ground that the company had acted upon a good faith belief that the employees
were Communists.

In the letters of suspension, the company stated that (1) if the charges 1n reference to the employees’
communist affiliations were proved correct, 1t was deemed 1 the best 1interest of the company that they be
suspended, and (2) 1f the charges were proved false to the satisfaction of the company within 1 year, the
two would be reinstated. The company declared further, during mvestigation of the charges, that the sus-
pensions were predicated not only upon the charges n the libel suit but upon a good faith belief that the
employees were Communists because of their past public association with, and participation in, a number of
alleged communist-front organizations. General Counsel’s Administrative Decision No. 63, made pubhe

. March 7, 1951 (not printed).

31 Jlorton-Flubbard Mfy. Co., 9¢ NLRB No. 133; Harrison Sheet Steel Co , 94 NLRB No. 24,
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The Board also holds as a general rule that the execution of a con-
tract with one of two or more competing unions while a petition for a
representation election is pending with the Board constitutes illegal
assistance.®® However,in one case during fiscal 1951, the Board modi-
fied this rule somewhat as it applies to incumbent unions.® A ma-
jority of the Board held that an employer may continue bargaining
with a union which has been the established majority representative,
even in the face of a rival union’s petition, if the petition raises no
valid question of representation, either because it proposes an inappro-
priate unit or for other reasons. However, the Board made it clear
that an employer and a union do so at their own risk, subject to unfair
labor practices charges if the Board later finds that the petition did
raise a valid question of representation.

The Board declared that this modification of the Midwest Piping
rule would help to assure employees ‘‘the benefits of an uninterrupted
bargaining relationship whenever a clearly unsupportable or specious
rival union claim is made upon an employer.” The opinion said
further:

. . . the pendency of a petition for certification imposes no duty upon an employer
to refrain from continuing exclusively to recognize and deal with an incumbent
bargaining representative . . . unless the petition has a character and timeliness
which. create a real question concerning representation.

The existence of such a question concerning representation is determinable by
applying the same criteria, contemplated in Section 9 of the Act, that are uniformly
applied by the Board in finding a “‘question of representation’ before proceeding
to an election. One of the essential elements for a determination that such a
‘“‘question’’ exists is that the petitioning union, seeking to displace an incumbent,
assert its claim as to an appropriate unit of employees.

* * * * * * *

The “determination” which an empleyer may make for himself, and at his peril,
under the rule in this case is in no way different from the interpretations of law,
derived from existing statutes and authoritative legal opinions, an employer is
regularly called upon to make to guide himself in his other business activities.

In this case, the employer and the incumbent union signed a renewal
contract granting a wage increase while another union had on file with
the Board & petition for an election among only part of the employees’
in the established unit. The Board reversed 2 trial examiner’s ruling
that this was illegal assistance to the incumbent union, on the ground
that it had not been established that the unit sought in the petition was
appropriate. The Board held that, in such an unfair practice case, the
burden of proving that the unit sought in the petition was appropriate,

3 This is known as the Midwest Piping doctrine, taking its name from the case in which this principle was
first Iaid down, Midwest Piping and Supply Co., 63 NLRB 1660 (1945). See Tenth Annual Report, pp. 38-39.
3 William Penn Broadcasting Co., 93 NLRB 1104, Member Houston dissenting. Members Reynolds and

Murdock, in a special concurrence, urged remand of the case to take evidence on the unit question, This .
was later done; see next footnote.
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rested upon the General Counsel. Later the Board reopened the rec-
ord in the case to take evidence on the appropriateness of the unit ‘‘so
that the case may be decided upon the merits rather than upon a
technical failure of the evidence.”

3. lllegal Discrimination Against Employees

Section 8 (a) (3) forbids an employer to discriminate against em-
ployees to encourage or discourage membership in any labor organiza-
tion. This section outlaws discrimination for this purpose ‘‘in regard
to their hire or tenure of employment or any term or condition of
employment.”

However, a proviso to 8 (a) (3) permits an employer to discharge or
otherwise discriminate in employment against an employee who fails
to pay the initiation fees and dues necessary to join or maintain mem-
bership in a union having a valid union-shop contract.

Section 8 (b) (2) forbids a labor organization or its agents to ‘‘cause
or attempt to cause’’ an employer to engage in the types of discrimi-
nation forbidden by 8 (a) (3).%

Because the protection of employees’ right to organize is funda-
mental to the statutory policy of promoting industrial peace through
collective bargaining, the Board continues to be vigilant in the en-
forcement of this section. To remedy discrimination against an
employee and to safeguard the rights of other employees, the Board
customarily orders restoration of the employee to his former job or
job rights and reimbursement for the wages he lost as a result of the
discriminatory action. The Board also usually orders the employer
to refrain from any other such conduct in the future.

The protection of employees under this section is not limited
merely to the formal activities of union membership, but extends as
well to other concerted activities, such as urging other employees to
form a union, * or a concerted quitting of plant premises in protest
over the short notice given in a layoff, ¥ or an employee’s acting as
spokesman for an informal group of workers seeking a wage increase.®
Circulating a petition urging a change in the method of choosing
union stewards also was held to be concerted activity protected by
this section.®

Discrimination against employees because of their concerted activi-

3 William Penn Broadcasting Co., 94 NLRB No. 188,

3 Violations of section 8 (b) (2) are discussed 1n section B, subsection 2, of this chapter.

3 Root-Carlin, Inc , 92 NLRB 1313.

37 Jamestown Veneer and Plywood Corp., 93 NLRB 101,

8 Smith Victory Corp., 80 NLRB 2089, enforced 196 F. 2d 56 (C. A, 2).

® Asr Products, Inc, (Merchandise Drivers Local 641 International Brotherhood of Teamsters), 91 NLRB
1381,
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ties or their union membership or lack of it continues to be the most
common form of employer unfair labor practice.

However, the Act does not circumscribe an employer’s right to
hire, discipline, or discharge an employee for reasons not forbidden
by the Act, even though the employee may be an active union advo-
cate or adherent. Thus, the Board found no violation where it was
not proved that the employer had an illegal discriminatory motive in
discharging a known union member who had a long history of absen-
teeism and of bad relations with his supervisor * or in discharging a
union steward who objected to performing a different type of work in
emergencies.” The Board said in one case:

The employer is at all tumes free to discharge an employee, for any reason or
for no reason, provided only that the discharge is not for the purpose of encourag-
ing or discouraging union membership, or does not have the effect of otherwise
interfering with, restraining, or coercing employees in the exercise of the rights
guaranteed in Section 7 of the Act.%

Upon scrutiny of all the facts in a particular case, the Board must
determine whether or not the employer’s treatment of the employee
was motivated by a desire to encourage or discourage union member-
ship or other activities protected by the statute. The Board requires
that a preponderance of the evidence show an employer’s illegal
motive in order to establish a violation of 8 (a) (3), except in cases of
per se violations such as the discharge of an employee admittedly
because of activities protected by the statute. The burden of proving
unlawful motivation rests with the General Counsel.® However,
once the General Counsel has established a prima facie case, the burden
of going forward with defense evidence falls upon the respondent.
Moreover, proof of an affirmative defense, such as a contention that
the employee’s discharge was for cause or for serious misconduct in
the course of concerted activities, rests with the employer.*®

However, the fact that a valid cause for discharge or discipline of
an employee exists does not excuse a violation of the act, if the evidence
shows that an employer’s real reason was to discourage or encourage
union activities of employees. Thus, in one case, the Board found
that the employer violated this section by discharging employees
active in union organization when they failed to make production
quotas, while other employees who also failed to make their quotas
were neither discharged not threatened with discharge, although some

40 JIapp Brothers Co , Inc., 80 NLRB 1513. See also Farber Brothers, Inc , 94 NLRB No. 111,

st Montgomery Ward & Co , 90 NLRB 1244.

42 Fawrchud Cafeteria, 92 NLRB 809

43 See W C. Nabors Co, 89 NLRB 538.

44 Supreme Bedding and Furniture Mfg. Co., Inc , 93 NLRB 1616, Pacific Mills, 91 NLRB 60, Somerset
Classics, Inc , 90 NLRB 1675, enforced January 14, 1952 (C. A. 2).

45 Standard 0il Co. of California, 91 NLRB 783, Jefferson Standard Broadcasiing Co , 94 NLRB No. 227.
These legal principles apply also to labor organizations and other respondents n unfair labor practice cases



R Unfair Labor Practices 163

of the others fell further below their quotas than the union adherents.*
Similarly, in another case, where a plant was closed to the accompani-
ment of management statements that the employees had “asked for
the place to close” by joining the union, the Board found a violation
even though there may have been coexisting economic grounds for
the shutdown.* )

a. Knowledge of Union or Concerted Activities

In order for the Board to find that a discharge or other action against
an employee was motivated by discriminatory purposes, it must be
shown that the employer knew or believed that the employee had
participated in union or concerted activities. Supervisory personnel’s
knowledge of such activities normally is imputed to the employer.®

The fact that the employer was mistaken in believing that the
employee had engaged in concerted activities, however, does not
excuse an illegal discharge made on the basis of such mistaken
belief.® The Board has held that a discharge based upon an em-
ployer’s mere suspicion of union activity is equally discriminatory.
The Board said in an earlier case:

We have always held that when an employee is discharged because his em-
ployer believes him to be engaged 1n concerted activity, the discharge is violative
of the Act, whether or not such belief is well founded.?

Direct evidence, or admissions, of such knowledge is rare in cases
of this type, so the Board often must determine from the circum-
stances of the case whether or not the employer had such knowledge.
In one case where the company denied knowledge of the union activ-
ities of discharged employees, the Board inferred such knowledge from
the following facts:® (1) Small size of the plant, which made it likely
that word of any union activities would reach the management;
(2) admissions by supervisory personnel that they knew of certain
discharged employees’ union activities prior to their discharge; and
(3) statements by a foreman to various employees, prior to the dis-
charge, that the company had compiled a list of union members and
that ‘“‘there will be lots of new faces in the mill.”

Similarly, the Board imputed knowledge of union activities to an
employer in another case involving a small plant, through which the
supervisors were constantly circulating and where a union organizer

46 Happ Brothers Co , Inc ,90 NLRB 1513  Sec also Royal Palm Ice Co., 92 NLRB 1295, enforced January
11, 1952, No 13735 (C. A 5).

47 Somerset Classics, Inc , 90 NLRB 1676, enforced January 14, 1952, No 22081 (C. A. 2).

@ Qzark Hardwood Co , 91 NLRD 1443

4 Thermod Co., 90 NLRB 614,

5 Southern Furniture Manufacturing Co , 91 NLRB 1159, footnote 3, p. 1160. For further statement of
this policy, see Editorial “‘El Imparcal,” Inc , 92 NLRB 1795, p 1797,

5t New York Telephone Co , 89 NLRB 383 (1950)
32 Qzarh Hardwood Co., 91 NLRB 1443.
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visited employees-on two occasions shortly before their discharge.®
In this case, three employees who were the most active union propo-
nents in the plant were abruptly discharged on the day before the
company president assembled the employees and threatened to close
the plant rather than deal with the union.

An employer was also inferred to have had knowledge of the union
activities of discharged employees in a case where a number of em-
ployees signed union application cards on a bus going home, after
the driver had stopped the bus in order to permit & union organizer
to speak to them.®* The next morning a foreman questioned an
employee as to whether she had signed a card on the bus. After the
employee admitted signing one, nearly all those who regularly rode
home on the bus were discharged during the same day.

The Board also agreed with a trial examiner who rejected an
employer’s denial that he knew of discharged employees’ union acti-
vities, in a case where the union’s letter announcing its organization
in the plant was not received until after the discharges.® In this.
case, however, a few minutes before the discharges, the employer’s
chief operating official had other employees brought to his office for
questioning about union activities in the plant and received an answer
that all employees in the machine shop, where the discharged em-
ployees were then working, had signed union application cards. A
foreman who was present at the questioning thereupon distributed
previously prepared final pay checks to the employees discharged.

However, in another case, the Board dismissed an allegation of
unlawful discharge in the case of an employee who was fired 2 days
after the holding of a union meeting at her home.®* While finding
that the employer later discharged a number of other employees
because of their union activities, the Board held that there was not
sufficient evidence to establish that the company knew of the union
organization in its plant until it was informed by the employee first
discharged, 2 days after her discharge.

The Board noted in another case that awareness of union activ-
ity is not necessarily tantamount to a hostility to unions.” Remark-
ing that in this case “‘the record is singularly lacking in evidence that
the Respondent was hostile to the Union or to the organizational
efforts of its employees,” the Board concluded that the preponderance
of evidence failed to establish that the employees were discharged
because of their union activities, although the Board found that the

8 Somermlle Buick, Inc., 93 NLRB 1603.

84 Southern Furniture Mfg Co, 91 NLRB 1159.

8 The Warren Co., Inc., 90 NLRB 689.

8 Carolina Mills,Inc., 92 NLRB 1141, enforced 190 F. 2d 675 (C. A. 4).
% Farber Brothers, Inc., 94 NLRB No, 111.
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reasons advanced by the employer for discharge of two of the em-
.ployees were rather dubious.

b. Forms of Discrimination

Discrimination in violation of section 8 (a) (3) most frequently
takes the form of a discharge or layoff of an employee known or
suspected to have engaged in union or concerted activities.®® How-
ever, demotion of an employee, or transferring him to a less desirable
job of the same type of work, because of union activities, is equally
a violation.®

Refusal to hire an employee because of his union activities, or
his failure to participate in such activities, also constitutes illegal
discrimination.®® Refusal to reinstate a laid-off or discharged em-
ployee because of his union activities similarly violates this section.®

Illegal discrimination also took many other forms in cases decided
during the 1951 fiscal year. Among them were: Offering a day-shift
striker who was entitled to reinstatement only a night-shift job and
rehiring him at 5 cents an hour less than his prestrike rate.®> The
closing down of a plant to defeat union organization, and discrimination
against union members in calling employees back when operations
were resumed with a reduced force.® Reducing all employees’ wages
the day after a Board election in which they had designated a union
as their bargaining representative.®* Discontinuing weekly pay-
ments made to an employee for transporting other employees to and
from work, because of his “‘shortcomings as a labor spy,” in that he
failed to give the employer accurate reports of union activities in the
plant. Discharging an employee because he was the working partner
of an employee who was discharged for union activities.®* Reducing
a union adherent’s earnings by transferring his overtime work to

% For examples, see Somerset Classics, Inc , Southern Furniture Mfg. Co., or Somernlle Buick, Inc., all
cited in the preceding subsection.

Discrimination against an employee because he is not a member of a union, or “cleared’’ by a union, also
may violate this section of the act. Cases of this type are discussed in subsection F of this section of this
report, dealing with Discrimmation Under Union-Security Agreements.

8 The Post Printing and Publishing Co., 90 NLRB 1820 (demotion); South Jersey Coach Lines, 92 NLRB
791 (tranfer to less desirable job). Peerless Quarries, Inc. (International Union of Operating Engineers, Local
101, and Common Laborers’ Union, Local 663), 92 NLRB 1194, enforced December 3, 1951 (C. A. 10),

8 The Warren Co., 90 NLRB 889 (refusal to hire because of union membership); General Electric Co.
(Unaited Brotherhood of Carpenters and its Local 743), 94 NLRB No. 193 (refusal to hire because of lack of
membership in a particular union). However, an employee may be discharged for failure or refusal to
tender his union initiation fees or dues under a legal union-shop agreement. See subsection F of this
section.

81 Somerset Classics, cited above,

62 The Stilley Plywood Co., Inc., 94 NLRB No. 138,

8 Somerset Classics, cited above,

¢ Standard Generator Service Co. of Missouri, 90 NLRB 790, enforced 186 F. 2d 606 (O. A, 8).

6 J. L. Williams Lumber Co., 93 NLRB 1672,

% J. L Wiliams Lumber Co , cited above.

974250—52 12 _ 3
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employees believed to be nonunion.”” Causing a union sympathizer
to lose outside work.® Discharging an employee, who was being laid
off for economic reasons, sooner han planned because of his union
activities.® Evicting lemployees from company-owned houses be-
cause of their union activities.” Denying employees time off to
permit them to engage in legitimate organizational activities; in this
instance, attendance at a conference with a Board representative.”

An unusua] form of discrimination occurred in two cases where
employers were found to have attempted to use supervisory job titles
as an instrument for curtailing employees’ union activities. In one
case, an employer was found to have violated the act by discharging
an active union adherent who declined to accept the employer’s
offer of the title of ‘“foreman’ without actual supervisory authority
and without any change in his duties.’”” The Board found that the
alleged reclassification was merely “a pretext to eliminate an especially
active union leader.” In another case, a union leader was promoted
to “‘assistant foreman,” a position without actual supervisory author-
ity, and then discharged because he declined to abandon his union
activities,™

Discrimination in favor of union members also may violate this
section. Thus, the Board found that an employer engaged in illegal
discrimination by the granting of retroactive wage payments and
vacation benefits only to union members, thereby encouraging member-
ship in the union.® Discriminating against nonunion employees in
the matter of route assignments and extra pay for unannounced
changes in shifts also were held illegal discrimination.” -

Nor is an employer excused from a violation of the act because he
acted only under pressure from a union or an antiunion group, or
because he permitted either a prounion or antiunion group ‘‘to arrogate
to itself the company’s control over employment, and to use such
control to accomplish discharges which were clearly discriminatory.”
Thus, an employer was held in violation when he acquiesced in the
discharges of several employees for activities characterized by union

8 Editorial ‘' El Imparcal,” Inc , 92 NLRB 1795, .

83 Bl Mundo, Inc , 92 NLRB 724,

8 William A, Mosow, 92 NLRB 1727,

W, T Carter and Brother, 90 NLRB 2020, Sellers Mfg Co ,92 NLRB 279, J. L. Williams Lumber Co ,
cited above.

7t Superior Co , 94 NLRB No. 90,

2 West Teras Utiitres Co , Inc., 94 NLRB No 237,

1 Jackson Daily News, 90 NLRB 565. In this case the Board found 1t unnecessary to rule on the trial
exammer’s holding that the promotion 1tself, which he found was intended to end the employees’ union
activities, was diserimination 1n violation of the act.

" Gaynor News Co.,, 93 NLRB 229, Rockaway News Supply Co. (Newspaper and Mail Deliverers’ Union),
94 NLRB No. 156, Newark Newsdealers Supply Co ,94 NLRB No. 239.

7 Rockawaey News Supply Co., cited above

"% Awr Products, Inc , (Merchandise Drivers Local 641, International Brotherhood of Teamsters), 91 NLRB 1381.
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officials as “‘against,” or “harmful” to, the union.” In this case, four
employees were told by a union official in a union meeting that they
were fired. The employer’s district manager, who was present, as-
sented. The four employees had circulated a petition urging a change
in the method of choosing union-shop stewards. In another case an
employer was found in violation when he complied with a union demand
for the discharge of a union member who had refused to cooperate in
a union-sponsored effort of employees to limit their production to a
certain level.™

The Board has held that this section of the act applies equally to
situations involving discrimination befween union members, based
upon their union activities or relationships, except under a valid union
shop. Thus, in one case, an employer was found to have engaged in
illegal discrimination by discharging a union member who had obtained
a job without first getting a ‘“work order” from his union.” The
Board rejected a trial examiner’s finding in this case that the discharge
was legal because, as the employee was already a union member, his
discharge would neither encourage nor discourage union membership,
but would only encourage acceptance of the membership obligation
of hiring through the union hall. The Board majority pointed out
that, by yielding to the union’s demand for the employee’s removal
even though he was a union member, ‘‘the Employer perforce strength-
ened the position of the Local and forcibly demonstrated to the em-
ployees that membership in, as well as adherence to the rules of, that
organization was extremely desirable.” The Board reaffirmed the
well-established rule that “an employer’s acceptance of the deter-
mination of a labor organization as to who shall be permitted to work
for it is violative of Section (a) (3) of the Act, where . . . no lawful
contractual obligation for such action exists.” Similarly, in another
case, the Board held that an employer engaged in illegal discrimination
when it complied with a local union’s request to lay off members of
the local union’s subordinate local before laying off any members of
the parent local.®

As a corollary to the act’s requirement that an employer not permit
a union or antiunion group to take control over company employment
for discriminatory purpose, the Board has held that an employer has
an affirmative duty “to take effective action to assuré [an employee]
that he would be protected in his right to remain at work” even in the

7 _Aur Products, Inc., cited above, see also American Pipe and Steel Co., 93 NLRB 54,

18 Printz Leather Co. (Local 30, International Fur and Leather Workers’ Union), 9¢ NLRB No. 209.

1 American Pipe and Steel Corp. (International Brotherhood of Boilermakers and 1ts Local 92), 93 NLRB 54,
Member Murdock dissenting. ’

& Sub-Grade Engineering Co. (International Union of Operatmng Engineers, Local 101), 93 NLRB 406,
Member Murdock dissenting.
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face of a threat of disruption of the employer’s operations.®® The
Board stated the rule in one case as follows:

It is well established that an employer is under a duty to msure that its right
to hire, discharge, or transfer is not delegated to any antiunion or prounion
group of employees. And this duty exists even where the failure to yield to em-
ployee pressure might cause disruption to the employer’s operations.8

In this case, the employer was held to have engaged in discrimina-
tion against two employees because other employees refused to work
with them on account of their active advocacy of union organization.
The employer sought to transfer both employees to another depart-
ment, where they would have more arduous and less agreeable work
and would have been deprived of an opportunity to earn a bonus.
One employee had been physically evicted from the plant, by four
fellow employees carrying him out, the day after the union lost a
Board election. He accepted the transfer, but the Board held that
this voluntary acceptance of the demotion did not exonerate the em-
ployer from violation of the act. In the case of the other employee,
who worked in the same department, his fellow employees engaged in
a sitdown strike when he returned to work a few days after the election.
He declined to accept the transfer and, when the employer insisted
upon it, he left the plant. The Board rejected a trial examiner’s
finding that this employee had voluntarily quit and. held that his
termination ‘‘was tantamount to a discharge.” %

Similarly, in another case, the Board found that an employer had
engaged in illegal diserimination when he failed to protect the right of
an employee to remain at work, when fellow union employees engaged
in work stoppages because the discharged employee was delinquent
in his union dues and refused to pay up the delinquency.® In this
case, the Board reiterated that, even assuming the employee ‘‘quit
his job because it had been made untenable by the Respondent Union,
we would nevertheless find that the Respondent Company violated
Section 8 (a) (3) and (1) of the Act.” The opinion added, “The
Board has frequently held with judicial approval that an employer
violates Section 8 (a) (3) of the Act when he knowingly permits the
exclusion of an employee from the plant by any union or antiunion
group.”’ 8

In other cases, employers were found to have engaged in illegal
discrimination between members of different unions. Thus, in one
case, the employer was found to have yielded unlawfully to the demand

8 Pappas and Co. (Food, Tobacco and Agricultural Workers' Union and its Local 78), 94 NLRB No. 189,

82 Maujestic Metal Specialties, Inc., 92 NLRB 1854,

8 For other cases of “constructive discharge,” see Mussouri Bag Co., 91 NLRB 385; Stokely Foods, Inc.,
91 NLRB 1267, Cummer-Graham Co., 90 NLRB 722; Victor Chemical Co., 93 NLRB 1012,

8 Pappas and Co., cited above,

8 Here the Board cited Fred P, Weissman Co., 69 NLRB 1002, enforced 170 F. 2d 952 (C. A.6),and N. L.
R. B. v. Hudson Motor Car Co., 128 F, 24 528 (C. A. 6). i
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of one union, enforced by a picket line, that he discharge all the
company’s installation employees, who were members of another union
and assign the work to members of the picketing union.’* In another
case, the employer, after an economic shutdown, failed to recall its
employees who were members of one union because it had negotiated
a more favorable contract with a rival union which the employer
enlisted to assist in recruiting new employees.!” The Board held this
to be illegal discrimination. Another employer, who. sought to im-
prove relations with a contracting union by voluntarily discharging a
member of that organization who had been active on behalf of another
union, also was found in violation.®

However, in one case, the Board dismissed charges of discrimination
when it found that “hiring” and ‘“firing” of members of one union
actually were arranged merely as an ingenious device intended to
defeat another union in a jurisdictional dispute.®® In this case, the
Board found, a local of one union arranged for certain employers who
had illegal union-security agreements with another union to hire
members of the former union, on the understanding that the employers
would discharge the former union’s members when the latter union
requested it. When this happened the ‘“‘discharged’” members of the
former union filed charges with the Board seeking an order of reinstate-
ment on grounds of discrimination. Finding that the former union’s
members were on the job only briefly (one only 30 minutes), and
that they had full knowledge of the scheme, the Board held that a
bona fide employer-employee relationship was never established by
the token “hirings” and “firings.” Dismissing the charges of discrim-
ination, although holding the union-security contract and another
discharge to be violations, the Board said, ‘““This attempt to use the
Board’s processes to further the cause of the Teamsters in its
jurisdictional conflict with the Respondent Union constitutes, in
our opinion, a palpable abuse of the Board’smachinery.”

c. Protected and Unprotected Employee Activities

Cases involving section 8 (a) (3) often require that the Board de-
termine whether or not the activities of the employees allegedly suf-
fering discrimination are the type of union activities or “concerted
activities for the purpose of collective bargaining or other mutual aid
or protection’ which the act protects.

Activities are “concerted’’ within the meaning of the act when two
or more employees participate in them. Thus, when one employee

8 Oertel Brewing Co. (Louisville Building Trades Council), 93 NLRB 536.

87 L. Ronney & Sons Furniture Mfg. Co., 93 NLRB 1049,

88 New York State Employers Assn., Inc. (Local 182, International Brotherhood of Teamsters), 93 NLRB 127,
8 Vaughn Bowen, et al. (Retail Clerks Union Local 770), 93 NLRB 1147,
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discusses with another the need for union organization, their action is
“concerted” even though one may be only a listener.”® In this case,
the Board said:

Manifestly, the guarantees of Section 7 of the Act extend to concerted activity

which in its inception involves only a speaker and a listener, for such activity is
an indispensable preliminary step to employee self-organization.

During the 1951 fiscal year, the Board found many varied forms of
concerted employee activities to be protected by the act. Among
these were: The formation of a group of workers near their plant
during the lunch period for the purpose of calling on their supervisor
for an explanation of the discharge of two fellow union members.*!
Preparation and circulation of a petition signifying disapproval by
union members of an existing contractual method for selecting shop
stewards.”? A concerted quitting of the plant premises in protest
against the shortness of an employer’s notice of an economic layoff.®
A union member’s failure and refusal, during the course of his regular
duties, to cross his own union’s primary picket line at another estab-
lishment.®* A union’s adoption and observance of a limited hourly
workload, and also an employee’s refusal to participate in this activ-
ity.®  Presentation and prosecution of grievances.®® Refusal by
employee-members of a union bargaining committee to sign an agree-
ment committing them to a bonus plan previously rejected by the
union.” An employee’s acting as spokesman for a group of workers
seeking to bargain concerning a wage increase.”® All of these activ-
ities were held to be protected by the act, and discharges or other
discrimination against employees because of them was therefore
found to be illegal.

However, the Board has ruled, with court approval, that

. . . not every form of concerted activity which falls within the literal language
of Section 7 is given protection, so as to immunize those who participate in it
against discharge or other discipline. Picketing accompanied by violence, sit-
down strikes, strikes against Board certifications, or in breach of a no-strike clause
in a contract, are examples of concerted activity, which, though designed to achieve
“collective bargaining” or for “mutual aid or protection” of employees, are not

accorded the protection of the Act by this Board or by the courts, Nonetheless,
it is clear that in engrafting these exceptions upon the broad language of Section

% Root-Carlin, Inc, 92 NLRB 1313.

91 Ozark Hardwood Co., 91 NLRB 1443.

82 Aar Products, Inc (Teamsters Local 641), 91 NLRB 1381,

9 Jamestown Veneer and Plywood Corp , 93 NLRB 101

9 Cyril de Cordova & Bro, 91 NLRB 1121. See also Cinch Mfg Corp, 91 NLRB 371 (supervisors who,
at time of their refusal to cross picket line, were ‘‘employees’ under original act).

9 Printz Leather Co (Fur Workers Local 80), 94 NLRB No 209

% Salant & Salant, Inc , 92 NLRB 417, Dant & Russell, Ltd , 92 NLRB 307; The Ohio Ol Cb., 92 NLRB
1597.

97 Central Metallic Casket Co, 91 NLRB 572

¢ Smath Victory Corp, 90 NLRB 2089, enforced by the S8econd Circut in N L R B. v Smuth Victory
Corp ,190 F, 2d 56.
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7, the Board and the courts have been particularly careful to limit such exceptions
to those instances in which the means employed involved violence or similar con-
duct, or where the objectives sought were inconsistent with the terms or the
clearly enunciated policy of this Act or other Federal statutes.®

In another case, the Board stated:

The test . . . is whether the particular activity involved is so indefensible as
to warrant the employer 1n discharging the participating employees. Either an
unlawful objective or the adoption of improper means of achieving it may deprive
employees engaged in concerted activities of the protection of the Act.!

In this case, the Board held that the employees’ concerted slow-
down of production was not protected. The Board ruled that -the
employer lawfully discharged employees for engaging in such a slow-
down. In another case, a majority of the Board held that employees
were not protected in circulating a handbill attacking the quality of
the employer’s product.? The handbill, which was circulated in
public places of the city, did not bear the name of the union involved
or any other statement identifying it with the labor dispute. The
handbill accused the employer, a television station, of providing in-
ferior and technically inadequate programs. The Board declared
“these tactics, in the circumstances of this case, were hardly less
‘indefensible’ than acts of physical sabotage.”

The majority opinion added:

The Board has held, and we reaffirm, that the Act protects employees against
employer reprisal when they speak freely “on organizational matters’” . . . and
in one way or another denounce their employer for his conduct of labor relations
or affairs germane to the employment relationship. Moreover, employees acting
in concert may exhort consumers to refrain from purchasing their employer’s
product unless and until he alters his labor policy or practices. But this is a
different case. Here, the subject matter of the employees’ verbal attack upon
the Employer was not related to their interests as employees. And the gist of
their appeal to the public was that the Employer ought to be boycotted because

he offered a shoddy produet to the consuming public—not because he was ‘“unfair’’
to the employees who worked on that product.

The protection accorded employees instigating or encouraging a
consumers’ boycott of their employer’s products to support a labor
dispute was involved in one case.! Here, during the course of an
economic strike, a union had instituted a consumers’ boycott of the
employer’s product. The strike was abandoned and the employees
returned to work, but no action was taken to halt the boycott which the
union had encouraged in several States. When members of the
union’s executive board returned to work in the plant, the employer
first suspended them for failing to call off the boycott, and then,

% The Hoover Co., 90 NLRB 1614, See further discussion of this case later in the section.
1 Flk Lumber Co , 91 NLRB 333,

3 Jefferson Standard Braodcasting Co , 94 NLRB No, 227, Member Murdock dissenting.
3 The Hoover Co , cited above .
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after some negotiations over their reinstatement, discharged them.
Meanwhile, before the strike ended, another labor organization
seeking to represent the employees had filed a petition for a repre-
sentation election with the Board, and before the actual discharge
of the union executive board members, the second union had won a
Board certification.

The employer contended that the discharges were lawful, on the
ground that the boycott activities were not protected because the
boycott had an unlawful objective. The objective alleged as unlaw-
ful was: To compel the employer to recognize one union at a time
when another union had a representation petition pending with the
Board. Granting recognition at such a time, the employer contended,
would violate section 8 (a) (1) under the Board’s Midwest Piping
doctrine.! Citing the fact that, at the time of the boycott, the
likelihood of the boycott causing the employer to violate this doctrine
was speculative because other events might have removed the pos-
sibility of violation, the Board rejected the employer’s theory and
held the boycott activities protected and the discharges illegal.

In the same case, the Board ruled that, on the basis of its holding
the boycott to be lawful protected activity, the employer could not
legally suspend employees for engaging in such activity, even though
it may be “unjust and disloyal” for an employee to continue work
and receive wages from a boycotted employer.®

Four cases decided by the Board during the fiscal year involved
questions as to the protection afforded employees in making state-
ments or comment on their employer’s business or labor policies.

In one case, an employee was discharged for allegedly spreading a
story that the employer had made “fantastic earnings’” by quoting
the employer’s gross sales as profits.” While finding that the employee
had reported the figure only to a shop committee and apparently with
accuracy, the Board held that the employee’s reporting would have
been protected and the discharge illegal even if he “had made a false
(but not deliberately or maliciously false) report to the shop com-
mittee.”” The Board declared that employees do not forfeit the

¢ This doctrine was enunciated in Midwest Piping & Supply Co , 63 NLRB 1060. Later, during the 1951
fiscal year, the Board restricted somewhat its application of the doctrine 1n certain cases where incumbent
unions are seeking confinued recognition while a representation petition of another union is pending. The
modification, however, would not appear to affect a situation such as developed in the Hoover case. See
discussion of the new rule in section 2, subsection b (1), above, pp. 169-161.

8 After close of the fiscal year, this ruling was reversed by the Court of Appeals for the Sixth Circuit in
reviewing the case, 191 F. 2d 380 (July 9, 1951). The court found that the purpose of the boycott became

. unlawful after the filing of the competing union’s representation petition.

8 The court of appeals also reversed the Board’s ruling on this point, on the ground that “it is a wrong
done the company for employees, while being employed and paid wages by a company, to engage in a boy-
cott to prevent others from purchasing what their employer is engaged.m selling and which is the very
thing their employer is paying them to produce.” However, the court ordered remstatement of two execu-
tive board members who had completely disassociated themselves from the boycott or its continuance.

1 American Shuffleboard Co., 92 NLRB 1272, enforced August 16, 1951, 190 F. 2d 898.
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protection of the act because, in discussing matters of such vital
common concern as their employer’s financial status, they happen to
give currency to inaccurate information.

In another case, a shop steward for a union was discharged for help-
ing send customers of the employer two letters, which it was contended
were libelous and accused the company of unfair labor practices.® The
letters also requested the customers to withhold patronage from the
employer to compel recognition of the union, although a petition of
another union was pending with the Board. Finding that the letters
contained no deliberate untruths and were not published for the ma-
licious purpose of injuring the employer’s business, a majority of
the Board held the writing and sending of them was protected and
the discharge illegal. The Board characterized the letters as “a
somewhat unrestrained variety of what is usually accepted as campaign
propaganda.” However, the Board did not rule on the effect of a
legal showing of malice in such a case. The Board found it also
unnecessary to consider whether the letters were libelous under
State law because “State law is not determinative of the right or
obligations under the Act except where the latter expressly provides
otherwise.”

As to the alleged accusation of unfair labor practices, the Board
declared that even a reader’s conclusion from the letters that the
employer had committed an unfair labor practice would not be
sufficient to remove the normal protection of the act from their pub-
lication. The Board said, “A contrary conclusion would necessarily
result in denying the right to publicize the facts in a labor dispute at
any time when those facts might add up to a possible conclusion that
an unfair labor practice had been committed.” However, the Board
found no such accusation in the letters.

Another case involved a shop steward who frequently referred to
the employer’s management and policies in profane and abusive
language, not only in private discussions of grievances but in public
places on the employer’s premises. Discharge of the steward because
of this language was held lawful. However, the Board did not rule
on the legality of such a discharge if the offensive language had been
used only in grievance discussions or other concerted activities.

(1) Discrimination in Strike Situations

Discrimination against strikers was alleged in a number of cases
coming to the Board for decision during the 1951 fiscal year.

In general, strikes are protected concerted activities, for which

8 Electronics Equipment Co., 94 NLRB No 19, Member Reynolds dissenting  See also Jefferson Standard

Broadcasting Co., cited and discussed above.
Y Midland Broadcasting Co., 93 NLRB 455.
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employees may not be penalized. An exception, however, is a strike
in violation of Federal law or contrary to basic policies of the act.
An example of the latter is a strike in violation of a valid no-strike
contract. Also, an individual striker may lose the protection of the
act by serious misconduct in concerted activities, such as physical
assaults on nonstrikers or threats of violence.® This applies to
employees striking to protest unfair practices as well as economic
strikers.! ]

In cases involving alleged discrimination against strikers, the Board
continues to distinguish between two types of strikes: Economic
strikes, where the employees strike to obtain economic benefits such
as wage increases or improved working conditions,’? and unfair labor
practice strikes, where employees strike to compel an employer to
remedy or cease an unfair labor practice, such as an illegal discharge
of an employee or an illegal refusal to recognize the union chosen by
a majority of employees.'

An economic strike, however, may be converted into an unfair
labor practice strike by an employer’s unfair practices during its
course.™

Economic strikers may be legally replaced with bona fide permanent
employees by an employer seeking to keep his plant in operation or
to resume operations.® But they may not be denied reinstatement
when their jobs are filled only on a temporary basis.®* Nor may they
be discharged, before replacements are hired, for striking or for other
legitimate concerted activity.”

Unfair labor practice strikers, however, may not be replaced, and
employees hired to replace them during such a strike will be ordered
discharged, if necessary, to reinstate such strikers.’* An example of
unfair labor practice strikers are those who strike to compel an em-
ployer to reinstate employees who have been discharged illegally
because of union activities. However, a strike in protest against a
legal discharge is an economic strike, but still a protected activity.'
The fact that a strike against unfair labor practices may also have
an economic objective does’ not deprive the striking employees of

10 Intertown Corp (Michigan), 90 NLRB 1145, Standard Od Co. of California (El Segundo Refinery), 91
NLRB 1540

1t Intertown Corp. (Michigan), cited above; National Electric Products Corp , 80 NLRDB 995 (1948).

12 The Tezas Co , 93 NLRB 1358, Member Reynolds dissenting on another point

13 Happ Brothers Co , 90 NLRB 1513, Seven-Up Bottling Co. of Miams, 92 NLRB 1622,

4 The Tezas Co., cited above, Augusta Bedding Co ,93 NLRB 211

15 Roure-Dupont Mfg. Co., 93 NLRB 1240,

16 Morand Brothers Beverage Co , 91 NLRB 409, Member Reynolds dissenting on ground that strike not
protected because of objective; majority decision enforced on this point, 190 F, 2d 573, Tuly 23, 1951 (C. A 7)

17 The W T Rawlewgh Co., 90 NLRB 1924, enforcement denied 1 part on other grounds, 190 F. 2d 832,
(C. A.7) The court demed reinstatement to all strikers because of character of picketing activities.

8 Happ Brothers Co , cited above  In this case, where work had become slack in the meantime, the Board
ordered the unfair practice strikers placed on a preferential list for reinstatement

¥ Iapp Brothers Co , cited above, sce footnote 9, p. 1515,
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their rights as unfair labor practice strikers.® Thus, the Board held
that employees striking to obtain reinstatement of two employees
who had been illegally discharged did not lose their status as unfair
practice strikers because they also sought reinstatement of an employee
whose discharge was not alleged to be illegal.!

A slowdown, however, was held to be unprotected activity, for
which an employee may be legally discharged.?

(2) Discrimination in Lockouts

An employer’s closing of a plant in order to defeat or discourage
union organization or the protected concerted activities of employees
is illegal discrimination.®

However, the Board held in one case that an employer was justified
on economic grounds in shutting down an entire plant when employees
of one department engaged in intermittent work stoppages.?® In this
case, the Board found that, in view of the interdependent functioning
of the different departments and the need for round-the-clock operation
of the department where the strikes occurred, ‘‘there was economic
justification for the Respondent’s conduct in shutting down the
plant . . . until it had adequate assurance that the employees in all
departments and all shifts were ready to work.” The Board added,
“Nothing in the Act,in our opinion, requiresthat an employer continue
to operate his plant despite the prospect of recurrent work stoppage
which would make further operations uneconomical.” A Board
majority # further held that, in the special circumstances of this case,
the employer was justified in refusing to reopen the plant until the
union had actually signed a contract containing a no-strike clause and
an “escape’’ provision which would permit employees who joined the
union, after the intermittent strikes, to resign from the union.*® But
in this case, the principal opinion stated that it did not pass upon
whether or not an employer has the right in ordinary circumstances
to lay off employees pending negotiation of a complete contract.”

20 Happ Brothers Co , cited above, footnote 9.

2 ITapp Brothers Co., cited above,

22 Elk Lumber Co, 91 NLRB 333; see p. 171

8 Somerset Classics, Inc., 90 NLRB 1676, enforced January 14, 1952, No 22081 (C A 2)

24 International Shoe Co, 93 NLRB 907. The Board was unammous on this pownt.

25 Board Members Houston and Styles dissenting on this pomnt. -

26 The strikes had been called to compel nonmembers of the union to jom before the effective date of a
maintenance-of-membership contract, which required that all employees who belonged to the union on that
date must mamntain their membership.

27 Member Murdock, 1n his special concurrence with the dismissal of the charges against the employer,
also emphasized that he was not passing upon this hbroad question. The principal opinion was signed by
Chairman Herzog and Member Reynolds
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(a) Lockouts and Strikes in Multiemployer Bargaining Units

In view of the fact that the Board has long treated a group of
employers that bargain together as being a single employer, strikes or
lockouts involving a union and employers who have been dealing on
such a multiemployer basis present more complex problems as to the
rights and status of the employees.

One such problem is posed when a union that has been dealing
with a group of employers as a unit calls a strike at the plant of only
one or two employers, and the other employers then proceed to lock
out their employees. This situation was presented in three cases
coming to the Board for decision during the 1951 fiscal year and
shortly afterward.®

In each case, the Board found the strike to be lawful protected
activity, noting that the unions had bargained in good faith to a
genuine deadlock over contract terms and had not sought to force the
employers to repudiate their group bargaining agent.?

As to the lockout, in the first case, the Board found that the employ-
ers had actually discharged their employees because of the strike.?
Accordingly, the Board held the discharges to be illegal discrimination.
The Board therefore ordered back pay for the employees for the time
from their discharges until they were rehired. The employers con-
tended that the discharges were justified because of the peculiar effec-
tiveness of the piecemeal strike strategy of picking off one employer
at a time. Pointing out that 700 employees, who had remained at
work, were discharged by 34 employers simply because 60 employees
of another employer went on strike, the Board said:

The logical corollary of the Respondents’ position is . . . that a union seeking
to negotiate a contract with a group of employers, however large, must strike all
or none. If it strikes less than all, its members will be deprived of the protection

of the Act; if it strikes all, they will be protected. We cannot give such an incon-
gruous construction to an Act designed to minimize industrial strife.

The Board said further:

Strike activity, actual or threatened, is concerted activity, and concerted
activity does not cease to be protected because it is, or may be, effective, or because
it subjects the employer to economic hardship.

In the second case, the Board found that the employers had laid off
their employees illegally as reprisal for the strike action against one of
the employers of the bargaining group.® However, the Board found

8 Morand Brothers Beverage Co., 91 NLRB 409, Member Reynolds dissenting; Davis Furniture Co., 94
NLRB No. 52, Belts Cadillac Olds, Inc., 96 NLRB No. 46.

2 Zee discussion of this point in Morand Brothers case, cited above.

30 Morand Brothers Beverage Co., cited above, The Court of Appeals for the Seventh Circuit held that a
temporary layoff of the employees in this case would not violate the act, and remanded this portion of the
case to the Board to determine whether or not there was additional evidence to support the Board’s findings
of discharge. 190 F. 24 573, July 23, 1951,

Davis Furniture Co., cited above.
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that the cause of the strike in this case was somewhat different. In
the Morand case, the Board had found that the union called the strike
as part of its effort to obtain an agreement by bargaining with the
employers individually, apparently choosing the employer to be struck
more or less by chance. However, in the Dawis case, the Board found
that the union selected the employer to be struck on the ground that
this employer was blocking an association-wide agreement because it
was paying lower wages than the other employers in the association.
Moreover, in the Dawis case, the union did not threaten to strike any
of the other employers. Nor did it even attempt to bargain with the
employers individually. Also, before the strike, the employers had
agreed that if less than all of them were struck, the others would
" close to protect the competitive position of all. Nevertheless, only 11
of the 19 employer-members of the association locked out their employ-
ees. On the day of the strike, the 11 notified their employees that their
stores were closed until further notice, because of the union’s strike
action against the one other store. The Board held these lockouts to
be illegal discrimination against the nonstriking employees.

In the third case, however, the Board held that a group of auto-
mobile dealers were justified in locking out the employees in their
repair departments when the union struck 2 employer-members out of
21 in the bargaining.association, after declining to tell an association
representative when, where, or against how many dealers the strike
would be called.®® In this case, the union had authorization from its
parent organization to strike all the dealers and had so informed the
dealers’ association. The Board adopted the trial examiner’s recom-
mendation that the charges of discrimination be dismissed. The trial
examiner had held that the dealers were justified in shutting down their
repair shops because of fears that the union would call a strike in their
shops at a time when customers’ cars were partially torn down and the
cars, consequently, would be tied up in the shop for several days or
even the duration of the strike. The trial examiner found that the
union’s strategy in this case was to keep the employers off balance with
a threat of momentary strike hanging over their heads.

Reviewing earlier Board decisions on the legality of lockouts and
layoffs of employees in the face of proposed strike actions, the trial
examiner had summarized the general rule as follows:

An employer is not prohibited from taking reasonable measures, including
closing down hig plant, where such measures are, under the circumstances, neces-
sary for the avoidance of economic loss or business disruption attendant upon a
strike. This right may, under some circumstances, embrace the curtailment of
operations before the precise moment the strike has occurred. The pedestrian
need not wait to be struck before leaping to the curb.

33 Betts Cadillac Olds, Inc., cited above (decided September 23, 1951).
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The nature of the measures taken, the objective, the timing, the reality of the
strike threat, the nature and extent of the anticipated disruption, and the degree of
resultant restriction on the effectiveness of the concerted activity, are all matters
to be weighed in determining the reasonableness under the circumstances, and
ultimate legality, of the employer’s action.

Manifestly, where there is no real threat, or when the union has given reasonable
assurances against a strike, or assurances of notice sufficient to avoid disruption,
there is no objective need for protective measures.

d. Discharge of Strikers for Misconduct

The Board will not order reinstatement of striking employees who
are proved to have engaged in serious misconduct, such as physical
violence or threats of violence, even though their discharges may tech- .
nically violate section 8 (a) (3).¥ Employees striking to protest an
employer’s unfair labor practices as well as those striking for economic
objectives are subject to this rule.®

Under this policy, an employer may legally discharge an employee
who commits such misconduct, but the Board requires that the em-
ployer prove that the employee concerned actually engaged in mis-
conduct. Mere belief, even in good faith, that the employee engaged
in miseconduct does not suffice to justify discharge or other discipline
in such cases. The Board stated the general rule in one case as follows:

. . assuming arguendo that the Respondent entertained such a good-faith
belief at the time of the discharges, we hold that this defense is invalid as a matter
of law. In the Mid-Continent Petroleum Corp., case (54 NLRB 912), the Board
enunciated the rule that an employer who refused to reinstate strikers, as such,
even upon an honestly mistaken belief that they had engaged in forbidden conduct,
has no valid defense, if, in fact, the employees were not guilty of the forbidden
conduct. Under this doctrine, the discharges may be viewed, as we view them
here, as having been made because of lawful strike activity, unless the employer
affirmatively proves employee misconduct. To hold otherwise would be to place
employees who engage in lawful strike activities with the hope of returning to
their jobs at the end of the economic struggle at the mercy of an employer who
may sincerely regard their conduct as unlawful. The function of determining
whether the strikers’ conduct is lawful or unlawful has been entrusted by the
Congress to the Board, subject to judicial review, and not to any private agency.
Thus an employer, who discharges a striker on the ground that he has engaged in
unlawful strike activities, does so at the peril of deciding wrongly. . . 3

Nor does the mere identification of a striker as being in a large
crowd at the plant entrance justify his discharge, when the strikers
did not gather pursuant to a plan to obstruct entry to and from the

33 Old Town Shoe Co, 91 NLRB 240 Violence or threats of violence agamst employees who declined to
participate 1n strikes or other concerted activities also violate section 8 (b) (1) (A). See section 1a of sub-
chapter B, this chapter.

34 Intertown Corp. (Machigan), 90 NLRB 1145.
3 Standard O1l Co. of California, 91 NLRB 783, Member Reynolds dissenting on another point

N
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plant or to commit other illegal acts.®® In this case, the Board found
the discharges of 43 strikers were illegal, and upheld the discharges of
13 others. Conduct on the part of strikers which the Board found to
have justified discharges in one case ¥ included: Forcible attempts to
prevent nonstrikers from entering a struck plant. Use of an auto-
mobile, zigzagging back and forth in traffic, as a means of “‘dangerous
harassment on the highway” of a nonstriker driving home. De-
liberately bumping or jostling a nonstriker and then striking him as
he sought to pass through a picket line at an entrance of the plant.

In another case, the Board found that an employer was justified in
discharging a striker who was arrested while he had his hand raised
to throw a rock at three police officers who were escorting a strike
sympathizer to a squad car.® Similarly, the Board declined to order
reinstatement of a striker who was convicted of breaking windows in
the house of a nonstriker and was sentenced to serve 6 months in
jaill.® The Board also upheld the discharges of two strikers who
attempted, while intoxicated, to provoke an.altercation on a bus
while going to the plant for service on the picket line.*

Picketing which attempts to block entrance to a plant physically
has been held by the Board to violate section 8 (b) (1) (A) and there-
fore constitutes unprotected activity, for which an employer may
discharge or otherwise discipline a striker.* However, the Board
declined to hold in one case this year that picketing back and forth
across a railroad track when a locomotive was some distance away
came within this rule, even though the picket said, “‘in the heat of the
controversy,” that he would lie down on the tracks rather than per-
mit trains to pass.* The majority held that this was not sufficient
“to constitute an attempt to block entry,” and therefore “‘did not
constitute illegal activity or exceed the bounds of picketing protected
by the Act.” The Board made the same finding as to another
striker’s picketing of the entrance to a parking lot at a struck plant.
This picket continued to walk back and forth across the entranceway
even though he was bumiped by cars seeking to enter and police
officers had pulled him out of the way twice. In the same case, the
Board majority ruled that the employer was not justified in dis-
charging a striking employee with a ‘‘crooked” right arm who par-

% Standard 01 Co , cited above. Cf. Socony Vacuum Oil Co , 78 NLRB 1185, where the Board found the
strikers had gathered pursuant to such an 1llegal plan. R

37 Standard O Co. of Calfornia (E! Segundo Refinery), 91 NLRB 1540, Members Houston and Styles
dissenting. .

3 Standard 0Oil of Californie, 91 NLRB 783.

% Old Town Shoe Co., cited above,

40 Nashviile Corp., 94 NLRB No. 233.

4 Socony Vacuum Oil Co, Inc., cited above See also Local No. 1150, United Electrical Workers (Cory
Corporation), 8¢ NLRB 972,

# Standard O Co. of Calyfornia, 91 NLRB 783, Member Reynolds dissenting, Chairman Herzog not
participating,
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ticipated in a missile-throwing incident between strikers and non-
strikers, to the extent of throwing two small stones which did not
travel far and fell harmlessly. The Board found the two picketing
incidents to be protected activity and held that the stone throwing
“was not of such a serious nature as to pass the limits of protected
activity.”

Questions as to the weight to be given certain evidence in connec-
tion with discharges for alleged misconduct arose in some cases. In
one case, the Board dismissed as “speculative’” a trial examiner’s
finding that a photograph showed the striker ‘“about to go to the aid
of the person with whom police officers are struggling,” when the
Board found that the photograph did not actually show the striker
engaged in any improper activity.®

In another case, the Board upheld a trial examiner’s admission into
evidence of the records of a State court proceeding, in which the court
held that a number of strikers had violated the court’s injunction
prohibiting certain forms of picketing.* However, the Board re-
jected the employer’s contention that the State court’s findings
constituted conclusive proof of misconduct. The Board said:

'We have held, and have been un{formly sustained by the courts, that the
seriousness of the conduct alleged as the ground for refusal to reinstate strikers is
initially for the Board to determine, and that a State court conviction, or a finding
that a State court injunction has been violated is not dispositive of whether an
employer is obliged to reinstate such strikers. The Board affirms the Trial
Examiner’s finding that the violation, nonviolent in character, of the State court
injunction against picketing within 100 yards of the plant gates was not so serious
as to warrant the Respondents’ diserimination against them.

The Board also declined to find that striking employees had engaged .
in misconduct justifying discharge merely upon testimony of manage-
ment representatives that they had received reports from other
employees of such misconduct on the part of the strikers.** The
Board rejected this testimony as ‘“nothing more than hearsay,” on
which the Board could not base a finding .that the strikers had, as a
fact, engaged in the misconduct alleged. The Board also rejected
the reports, which were unsworn statements, made outside the Board
hearing in the case, by persons who did not testify.

e. Discrimination Under Union-Security Agreements

A proviso to section 8 (a) (3) contains the statutory authorization
for the making of limited union-shop agreements after certain statu-
tory requirements have been met.

4 Standard Oil Co. of Calzfornia, cited above.

4 Nashnlle Corp. and Avco Mfy. Co., 94 NLRB No. 233.
45 Ohio Associated Telephone Co., 91 NLRB 932, set aside 192 F. 2d 664 (C. A. 6).



Unfair Labor Practices 181,

For such an agreement to be lawful, the proviso requires that the
contracting union must be (1) the lawful representative of the employ-
ees in an appropriate bargaining unit,*® and (2) free from employer
domination or assistance within the meaning of section 8 (a) (2).
This proviso also formerly required that a majority of the eligible em-
ployees authorize the making of a union-shop agreement in a referen-
dum conducted by the Board, but this requirement was abolished
by amendent to the act in 1951.4 However, the new amendments
still require that a union must comply with the filing and non-Com-
munist affidavit provisions of the act before making a union-shop
agreement.*

In applying these provisions, the Board has held in a number of
cases that the making and enforcing of an illegal union-security agree-
ment, such as a closed-shop or preferential hiring clause, or the making
of an otherwise lawful union-shop agreement without authorization
in a Board referendum of employees, consituted illegal discrimination.*

(1) Execution of lllegal Agreement as Violation

By executing and enforcing a union-shop contract with a union
which had failed to obtain the authorization required by statute, an
employer engages in illegal discrimination violating section 8 (a) (3),
the Board ruled in one case where no discharges or other actual dis-
crimination against specific individual employees was found.® Simi-
larly, the Board held an employer had engaged in illegal discrimination
by continuing in effect, and later renewing, a contract containing an
illegal union-security clause, in a case where the original execution of
the contract could not be held a violation because it had occurred
more than 6 months before the filing of charges.®

Moreover, in another case, the mere execution of an unauthorized
union-security clause was held a violation.®” In this case, the Board
ruled that nonenforcement of such an illegal clause was no defense.
The Board said in this case:

As the mere execution of a union-security contract, however, constitutes a

48 Richland Leundry & Dry Cleaners, 93 NLRB 680 Making the union-security contract in this case
with a nonrepresentative union also was held 1llegal assistance.

47 Public Law 189, approved by the President, October 22, 1951

The union-shop referendum requirement was in effect throughout the 1951 fiscal year.

48 See sections 8 (a) (3) and 9 of the amended act, appendix C.

# Examples: Federal Stores Dwnsion of Spiegel, Inc , 91 NLRB 647, New York State Employers Association,
93 NLRB 127; Carpenter & Skaer, 93 NLRB 188, Sterling Furniture Co., 94 NLRB No 20.

8 Veughn Bowen, 93 NLRB 1147 (see findings on respondent Serber). Execution of a union-security
contract under such circumstances also has been held by the Board to violate section 8 (8) (1) and (2), on
the part of the employer and section 8 (b) (1) (A) and (2), on the part of the union.

8 Childs Co, 93 NLRB 281.

8 Rockaway News Supply Co., 94 NLRB No. 156. Here the Board cited Julius Resnick, Inc., 86 NLRB
38 (1949) and Childs Co., cited above.

974250—52——13
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violation of Section 8 (a) (1), (2), and (3) of the Act, the fact that the union-
security clause was not enforced does not preclude a finding that the Company
violated these sections of the Act.

However, a majority of the Board declined to hold that the inclusion
of an unauthorized union-security clause by mistake in the published
version of a contract constituted illegal discrimination, even though
there was a delay of more than 5 months before the contracting
parties published a supplemental agreement correcting the mistake.®
But this was held unanimously to be illegal interference with em-
ployees’ rights in violation of 8 (a) (1) and unlawful assistance to the
union in violation of 8 (a) (2). The majority held that, in this case,
no discriminatory conditions of employment had actually been created.
But the mistaken publication of the illegal clause was held unanimously
to be illegal interference with the employees’ rights in violation of 8 (a)
(1) and unlawful assistance to the union in violation of 8 (a) (2).

The inclusion of a union-shop clause in an agreement before the
holding of a Board referendum was not held to be unlawful, when it
was not put into effect and its operation was clearly deferred.®* But,
in the same case, when the clause was put into operation after the
employees had voted in favor of a union shop in a Board referendum,
but before the Board had issued a certificate authorizing it, the em-
ployer and the union were held to have engaged in illegal discrimina-
tion. The Board held that the act, before the 1951 amendments,
accorded validity to a union-shop agreement only if the labor organi-
zation making it had been certified by the Board as authorized to make
such an agreement.

However, in another case, the Board held that an illegal union-
security clause was not clearly deferred by a general saving clause
which stated that “all clauses that are affected by the law shall be con-
sidered null and void . . . (until) declared legal.”®* A Board ma-
jority held that the saving clause “lacks the required specificity’’ in
identifying the clauses suspended, particularly in view of the fact that
this general language was chosen because the parties could not agree
on which clauses were affected.

An oral union-security contract also was held to violate the act in
another case, wnere it was found that illegal discrimination had been
committed by the employer and union pursuant to the terms of such
an oral agreement,’

8 Monoluh Portland Cement Co , 94 NLRB No 211, Members Reynolds and Murdock dissenting.

5 Kingston Cake Co, Inc., 91 NLRB 447. See also discussion of the standing of contracts containing
deferred union-shop clauses in representation proceedings, p. 68.

85 New York State Employers Association, 93 NLRB 127, Member Houston dissenting on this point.

% Von’s Grocery Co., 91 NLRB 504. No violation of 8 (a) (3) was alleged in connection with the execu-
tion of this contract, but violations of 8 (a) (1) and (2), which were alleged, were found by the Board,
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> (2) Terms of Union-Security Agreements

The statute prohibits the granting of preference in hiring or terms of
employment to an employee because of his union membership or lack
of membership, except that he may be discharged for failure to tender
his initiation fees or periodic dues under a valid union-shop agreement.

However, the Board has held that this does not prohibit an employer
from calling upon a union to supply employees, provided that “clear-
ance’” or “referral” from the union, or union membership, is not made
a condition of hiring. Thus, in one case, the Board dismissed a charge
of illegal discrimination made against a contractor who had no agree-
ment with the union, but followed a practice of asking union job stew-
ards on construction projects to refer qualified employees.”® The
Board held that this did not amount to a ‘“‘policy” of illegal discrimi-
nation in favor of job applicants referred by the union. In this case,
8 union member who had been denied a referral card by the union was
refused employment, but the Board found that the evidence indicated
that the job was given to another employee on grounds that had noth-
ing to do with union membership. In this case, the Board said:

That . . . the Respondent company made use of the Respondent Union’s ‘“‘em-
ployment agency’’ facilities, and actually hired, on most occasions, such applicants
as were referred to it by the Respondent Union, is not sufficient proof of the existe
ence of the alleged “policy.” Nor is such use by an employer of union employ-
ment, facilities per se indicative of hiring practices restraining or interfering with
rights guaranteed employees under the Act.

In an earlier case, a majority of the Board upheld the legality of a
contract clause which required the employer to notify the union of
vacancies and required the union, when requested, to supply personnel
within 2 or 3 days.®® However, in the same case, the Board found that
the employer and union had engaged in illegal discrimination by dis-
charging a union member who had been unable to obtain a referral
card from the union. Likewise, in another case, where the employer
and union had an identical contract clause, the Board found a violation
of 8 {a) (3) because the employer actually followed the discriminatory
practice of requiring job applicants to obtain clearance from the -
union,® In another case, involving charges only against a union, the
Board upheld the legality of a contract proposal which would have
required the employers to secure all employees from a union hiring hall
which was to operate without discrimination between union members

8 Sce also discussion of mmvalid unton-security clauses m representation cases, subchapter B, section 1, of
chapter IV

8 Mussouri Boiler and Sheet Iron Works, 93 NLRB 319

% American Pipe and Steel Corp, 93 NLRB 54. Membhers Houston and Reynolds dissented on the
grounds that the terms of the contract were ambiguous and that evidence on actual practice indicated that
the employer and union actually interpreted and applied the contract provision in a discriminatory manner.

Member Murdock dissented from finding of 1llegal discrimination 1 the discharge of the union member.
8 Consolidaled Western Steel Corp., 9 NLRB No. 212,
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and nonmembers.®! Preference was to be given to persons then em-
ployed by the employers and to those having seniority through em-
ployment during the preceding 2 years, but the employers were to
retain the ultimate right to accept or reject any employee.

In a representation case,” the Board held unlawful a contract clause
which provided:

It is understood that in hiring to fill all vacancies or new positions, the Employer
will, under this Agreement, choose his own source of new employees, providing,
however, such persons employed are satisfactory to both parties of this Agreement.

The majority held that, in view of the past practices of the employer
and union in requiring new employees to join the union, it could be ex-
pected that this clause would permit the union to veto nonmembers as
“unsatisfactory.”

Union-security clauses were declared illegal in a number of unfair
practice cases because they exceeded the extent to which union mem-
bership may be required under section 8 (a) (3).®® In two cases,* the
Board held illegal clauses which provided:

The employer shall have the optional right to hire men, either
direct or through the representative of the union, provided such men
are members of the union.

The Board also continued to hold the application of. a discrimin-
atory hiring policy to be a violation, regardless of whether it was
established that there was any oral or written agreement between the
employer and the union.®®* Moreover, the Board held that the dis-
crimination under such a policy is continuing, and the mere fact
that no jobs are available at the time of an illegal refusal to hire does
not preclude a finding of actual discrimination.® In this case, the
Board issued an order for back pay dating from the time that jobs
became available, even though the employees who were refused
employment did not reapply. The Board said:

By imposing such an unlawful condition, the complainants [employees who
were members of another union] were discriminatorily denied an opportunity
to be considered for employment by the Respondents. This method of diserim-
ination is of a continuing nature and quite obviously precluded their actual
employment when jobs became available shortly thereafter. In these circum--
stances, where further applications for employment would have been futile,
it is settled that the complainants were not required to continue making the
useless gesture of reapplying in order to establish that they were victims of the
Respondents’ discriminatory hiring policy.

81 Natronal Union of Marine Cooks and Stewards (Pacific American Shipowners Assocration), 90 NLRB
1099, Member Reynolds dissenting on the ground that the provisions of the contract proposal were inherently
diseriminatory despite “window dressing” language to the contrary.

82 Newton Investigation Bureau, 93 NLRB 1574, Chairman Herzog dissenting.

8 Ezamples. Carpenter & Skaer, Inc., 93 NLRB 188; New York State Employers Association, cited above;
Sterling Furniture Co., 94 NLRB No. 20

& Willham W. Kimmins & Sons#, 92 NLRB 98; Carpenter & Skaer, Inc, cited above.
8 R, B. Querin & Co., 92 NLRB 1698.
& Swinerton and Walberg Co., 94 NLRB No. 152,
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Under lawful union-security agreements, employers were found in
violation by discharging employees at the behest of unions, where the
employer had. reasonable grounds for believing that union member-
ship had not been made available to the discharged employees on the
same terms and conditions generally applicable to other members,
or that the employees had been denied membership, or their member-
ships terminated, for reasons other than the failure to tender the
uniformly required dues or initiation fees.¥ Thus, in one case, the
Board held that an employer could not justify its discharge of an
employee for failure to pay his dues, under a valid union shop, when
the company regularly checked off from the employee’s earnings and
paid over to the union sums sufficient to pay all the employee’s
periodic dues.%®

However, an employer was exonerated of illegal discrimination in
the discharge of an employee who failed to pay his dues on time under
a valid union-shop contract.® Nor did the fact that the employee
offered to pay up his delinquent dues before he was actually expelled
from union membership protect him from discharge, the Board
maj orlty ruled.

Also, in one case, when an employee failed to pay his union dues
under a-valid union-shop agreement, the employer and union reduced
his seniority ranking rather than discharge him, as they could have
legally done.® Thereafter, the employee paid up his back dues.
But, as a result of his reduction in seniority, he was later laid off in
a plant-wide reduction in force. The Board unanimously held that
there was no violation. Pointing out that at the time of the employ-
ee’s delinquency in dues he could have been discharged, but he was
assessed the lesser penalty of loss of seniority, the Board said, ‘‘this
leniency on the part of the union cannot reasonably be said to have
detracted from the otherwise meritable position of either the union
or the employer

The Board, in the same case, unanimously upheld the legality of
a union-shop agreement which required that employees must main-
tain membership ‘“‘in good standing.” ™ On this point, the Board
declared that ‘“‘the substantial alterations made by the amendments
[of 1947] limit the grounds on which good-standing membership must
be lost in order to legalize discrimination, but do not change the kind
of membership that must be lost.”

o7 Electric Auto Lite Co , 92 NLRB 1073; Ferro Stamping and Mfg. Co., 93 NLRB 1459, N

8 The Kleciric Auto Inte Co., cited above, Member Styles dissenting from majority holding that extra
charge to members who did not attend meetings was a fine rather than an increase in dues.

& Chisholm Ryder Co., 9 NLRB No. 76, Member Murdock dissenting.

1 Firestone Tire & Rubber Co., 93 NLRB 981,

n Firestone Tire & Rubber Co., cited above.
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f. Rights of Supervisors Under Amended Act

The Board had occasion in two cases during the 1951 fiscal year
to pass on the rights of supervisors under the amended act, which
excludes them from the definition of the term ‘‘employees” whose
activities are protected by the act.

In one case, the Board ruled that the discharge of a supervisory
setup man because of his activities as a member of a union of rank-
and-file employees did not violate the act.”™

The other case involved an employee who had been promoted
recently to supervisor after working 20 years for the company as a
nonsupervisory employee.” Shortly after his promotion, the rank-
and-file employees struck. The supervisor refused to perform rank-
and-file production work because of his past participation in the union,
and he was discharged. He then reinstated his union membership
and actively participated in the strike and picketing. When the
strike ended, he sought reemployment as a supervisor. Upon being
refused a supervisory job because of his union activities, he applied
for any job with the employer. His application for nonsupervisory
work also was refused.

The Board ruled unanimously that his discharge for refusing to
perform production work during the strike was lawful. But a majority
of the Board held that the employer’s refusal to hire him as a nonsuper-
visory employee was illegal discrimination in violation of section 8 (a)
(8). 'The majority ruled that, when he applied for work after the
strike, he was no longer a supervisor but an employee entitled to full
protection of the act, and therefore refusal to hire him because of his
past union activities was illegal. - Moreover, the majority held, mem-
bership of employees in the rank-and-file union was ‘“palpably dis-
couraged when Cody [the former supervisor], entitled to the protection
of the act, was refused employment solely because he had, in the past,
made common cause, in a manner which was not unlawful, with
protected concerted activity by the rank-and-file union.”

Discussing the status of supervisors under the amended act, the
majority pointed that, while the act as amended in 1947 removed the
affirmative protection of the act from the concerted activities of
super’_‘visors, it did not make such activities illegal.

” Acciurate Threaded Products Co., 90 NLRB 1364

8 The, Texas Co, 83 NLRB 1358, Members Reynolds and Murdock dissenting The majority distin-
guished,this case from Panderia Sucesion Alonso, 87 NLRB 877 (Chairman Herzog and Member Houston
dissenting), where the Board held that the discharge of a supervisor for activities on behalf of a union of
agiicultural employees, who also are not protected, did not violate the act because there were no protected
activities involved

See also fifth paragraph of subsection b, above, Forms of Discriminatton, and subsection g of sectionl,
above, pp. 150 and 165
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4. Discrimination for Filing Charges or Testifying

Section 8 (a) (4) makes it an unfair labor practice for an employer
to discharge or otherwise discriminate against an employee because he
has filed charges or given testimony under the act. During the past
year, the Board decided 10 cases involving this section, compared with
only 3 in the previous year, and found violations in 6 of these 10 cases.

In one case, the Board declared:

. . . We have consistently held that a refusal to reinstate or reemploy a laid-off
employee because he has filed charges with the Board constitutes a violation of
Section 8 (a) (4) and 8 (a) (1) of the Act. We have also held that such a refusal

is violative of the Act even though the employer believes that the charges are
false or the ultimate proof does not sustain their validity. . . .™

In one 8 (a) (4) case, the employer was found to have clearly advised
a laid-off employee that she would not be reemployed unless, among
other things, charges previously filed with the Board in connection
with her layoff were withdrawn.” Since “she was thus placed in a
class apart from the other applicants for reemployment . . . sub-
ject to more onerous conditions,” the employei’s conduct was unlaw-
ful under section 8 (a) (4).* In other cases in which violations of
this section were found, the employers’ discriminatory conduct
included: The transfer of a worker to a less desirable position.” Se-
lection of a union member for discharge in an alleged reduction in
force and the eviction of this same employee from his company-
owned house several days after his discharge.” Refusal to rehire in
a nonsupervisory capacity a union adherent who had testified in a
Board proceeding prior to his discharge from a supervisory position.”

On the other hand, no violation was found in the discharge of an
employee 2 weeks after his testimony in a Board proceeding, where
he was not otherwise active on his union’s behalf and he had in fact
been guilty of misconduct on the job.®® In this case, the employer
did not engage in any antiunion conduct after the events giving rise
to the Board case in which the employee had testified, and two other
employee witnesses were not discharged.

7 Waterman Industries, Inc , 91 NLRB 1041. (This was a section 8 (a) (3) proceeding )

7 Kanamak Malls, Inc , 93 NLRB 490.

76 See also Consolidated Frame Co , 91 NLRB 1205, Majestic Metal Specialties, Inc., 92 NLRB 1854 (refusal
to reinstate until Board proceeding was terminated”

7 South Jersey Coach Lines, 92 NLRB 791,
'8 W. T. Carter and Brother, 90 NLRB 2020.

19 John Hancock Mutual Life Insurance Co, 92 NLRB 122, Member Reynolds dissenting on the facts

% Migsion Ol Co, 93 NLRB 1215, Other cases 1n which no 8 (a) (4) violation was found mcluded U 8.
Gypsum Co, 90 NLRB 964, El Mundo, Inc., 92 NLRB 724, Auguste Bedding Co , 93 NLRB 211.
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5. Refusal to Bargain in Good Faith

The act requires that an employer bargain in good faith with the
representative selected by a majority of employees in a unit appropri-
ate for collective bargaining. Section 8 (a) (5) makes it an unfair
labor practice for an employer to refuse to do so.

a. Mdjority Status

To prove a violation of Section 8 (a) (5) of the act, it must be estab-
lished first that the charging union represented an uncoerced majority
of the employees in an appropriate unit.®

Usually & union’s majority status and the appropriateness of the
unit is established in a representation proceeding, culminating in a
certification by the Board or its regional director.®

When such a certification is relied upon to show majority status
and appropriateness of unit in a case of alleged refusal to bargain, the
Board does not permit relitigation of the issues decided in the prior
representation proceeeding.®

Except under extraordinary circumstances, a union’s representative
status once established by Board certification, is conclusively presumed
to continue for a reasonable period of time. Customarily, this is a
period of 1 year after certification and indefinitely thereafter until
such status is shown to have ceased.®

An employer’s duty to bargain with such certified representative
prevails during this period despite a loss, alleged or real, of the union’s
majority status.® Nor, during this period, does an employer’s good-
faith doubt justify questioning the union’s majority status.® This
" rule stems from the policy of the act to reduce industrial strife “‘by
encouraging the practice and procedure of collective bargaining.”’s
From experience, the Board has found, that a period of at least a year

o

81 See Lerner Shops of Alabama, Inc., 91 NLRB 151, where the employer’s refusal to bargain was held not
unlawful, since some of the authorization cards on which the union based 1ts claim of majority status had
been secured by threats, and the union therefore did not represent an uncoerced majority of the employees
i the unit  See also section D of chapter 1V for a discussion of what constitutes an appropriate unit.

82 In making majority determinations, the Board does not rely on the results of unton-authorization
elections; United States Gypsum Co., 90 NLRB 964,

8 American Finishing Co., 90 NLRB 1786,

8 Unated States Gypsum Co, 90 NLRB 964, Jersey City Welding & Machine Works, Inc, 92 NLRB 510.
Thus, the presumption of a certified union’s continuing majority status was not rebutted by the following
circumstances* High labor turnover; poor attendance at union meetings; changes in union offices and com-
mittees; decrease in payment of union dues, small number of grievances, United States Gypsum Co., cited
above. See also West Fork Cut Glass, 90 NLRB 944; Southern Block and Pipe Corp , 90 NLRB 590. In
West Fork Cut Glass, the Board reiterated that ‘“‘the Board and the courts have consistently held that a
certification is binding despite a clear attempt by the employees to repudiate the union,”

8 West Fork Cut Glass., cited above.

88 Jersey City Welding & Machine Works, Inc., cited above, In West Fork Cut Glass Co , cited above, the
Board stated, ‘“Indeed, the Board has held that the mere raising of the question of a union’s majority status
as a condition precedent to bargainmg within the certification year amounts to a violation of Section 8 (a) (5)
of the Act.”

8 Section 1, see appendix C.



Unfair Labor Practices 189

is needed to assure employees, through their newly certified represent-
ative, an opportunity to establish a functioning collective bargaining
relationship.®® _

The Board also continues to hold that, under no circumstances,
may an employer question the properly established majority status
where any defection in membership is attributable to the employer’s
own unfair labor practices.® Thus, the Board held that certain resig-
nations from a union were inoperative with respect to the union’s
continuing majority status, notwithstanding that the withdrawals
involved were not directly solicited by the employer.®® In this case,
the Board held that while the particular withdrawals were not solic-
ited directly by the employer, the employer’s preceding interrogation
and solicitation of other employees could not be so localized as to
affect only the employees immediately involved. In another case,
where the Board rejected the respondent employers’ contention that
no bargaining order should issue because of alleged schism within the
union, the Board said:*

. . . the Board, with judicial approval, has held that the policies of the Act
will best be effectuated by directing an employer to bargain with the representa-
tive of the employees, upon request, even though that representative, for whatever
reason, may have lost its majority status after the employer’s refusal to bargain.
[Citations omitted.]

However, where the complaining union lost its majority status due
to legitimate discharges, the employer’s refusal to bargain was held
not to violate the act.”

When a complaining union’s majority status has not been certified
in a prior Board representation proceeding or the continuation of its
majority status is in doubt, the union’s majority status at the time
of the employer’s alleged refusal to bargain is determined on the basis
of the evidence presented in the complaint proceeding.®® In making
such determination, the Board does not rely solely on union member-
ship, but may base its finding on various factors which indicate a
union’s majority or lack of it. Thus, the Board ruled in one case
that suspended or delinquent members of a union may properly be
counted in determining majority status, because the designation of a
union as the bargaming representative is not dependent upon mem-
bership in that union, and the mere suspension of union members,
or their failure to pay union dues, does not necessarily establish that

88 See section C of chapter IV; Fifteenth Annual Report, p 74

8 Montgomery Ward & Co , 90 NLRB 1244; Southwestern Wholesale Grocery Co., 92 NLRB 1485, Cherokee
Hosiery Malls, 93 NLRB 590, Long Lewis Hardware Co , 90 NLRB 1403, Stedfast Rubber Co , 91 NLRB 300

9 Tennesee Egg Co., 93 NLRB 846,

91 Metropolitan Life Insurance Co, 91 NLRB 473. See also Kelly A Scott, 93 NLRB 654,

92 Jefferson Standard Broadcasting Co ,94 NLRB No 227. The employees were held to have been lawfully
discharged because they distributed handbills impunging the technical quality of their employer’s product.

9 Editorial “ El Impercial,” Inc , 92 NLRB 1795.
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such individuals no longer want the union to represent them in collec-
tive bargaining.* Similarly, the Board has held that signed union
membership application blanks are sufficient to designate a union as
bargaining rvepresentative.%

In another case, the Board based its majority finding on the fact
that all but two of the employer’s employees participated in a recog-
nition strike and picketed the employer’s properties in support of
their strike.® '

While an employer is under a statutory duty to bargain with the
majority representative of employees, he may nevertheless, if acting
in good faith, challenge the union’s majority and demand that the
union establish its majority status in a Board election. The Board,
during the past fiscal year, restated the rule in the following terms:

An employer who, in good faith, doubts the majority status of the union which
demands recognition as the bargaining representative of his employees, may law-
fully insist that the union prove its majority in a Board-conducted election.
But, if in insisting upon an election the employer is motivated, not by a bona-fide
doubt as to the union’s majority standing, but by a rejection of the collective
bargaining principle or a desire to gain time in which to undermine the union, the
demand for an election is no defense to a refusal to bargain charge, if the union
did in fact represent a majority of employees in an appropriate unit at the time
of the refusal to bargain. . . %7

Whether, in questioning the union’s majority status, the respondent
employer was in fact acting in good faith must be determined in each
individual case and must be judged in the light of the employer’s
other conduct.®® Thus, the Board has held that an employer’s question-
ing of a union’s majority status was not in good faith when the em-
ployer, despite the alleged doubt, failed to file its own petition for a
Board election, although fully aware of the availability of such
procedure.”® Similarly an employer was held not to have entertained
a good-faith doubt of the union’s representative status, where the
employer, in a letter to a State commission, showed knowledge that all
his employees had joined the union and had gone out on strike.! In one
case, where an employer in the midst of negotiations on renewal of a
contract with a representative of long standing abruptly, and without
explanation, questioned the union’s majority status, the Board held
that “the employer’s good faith becomes suspect.”’ 2

In cases where an employer’s alleged doubt of the union’s majority

% Unated States Gypsum Co , 90 NLRB 964; see also New Jersey Carpet Mills, Inc , 92 NLRB 604.
9 Long-Lewts Hardware Co , 90 NLRB 1403, New Jersey Carpet Mills, Inc., cited above.
-9 Seven Up Bottling Company of Miami, Inc , 92 NLRB 1622,
97 New Jersey Carpet Mills, Inc., cited above.
98 New Jersey Carpet Mills, Inc , cited above.
9% Toolcraft Corp., 92 NLRB 655, Heider Manufacturing Co, 91 NLRB 1185, Southwesteri Wholesale
Grocery Co , 92 NLRB 1485.
1 New Jersey Carpet Maills, Inc , 92 NLRB 604
2 Hewder Manufacturing Co., cited above.
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status is accompanied, or immediately preceded, by other unfair
labor practices on the part of the employer, the Board has invariably
held that the challenge was not motivated by a good-faith doubt,
but rather by a desire to avoid the statutory duty to bargain.® The
Board applied this rule in a case where the Board, in a prior repre-
sentation proceeding involving the same parties, had determined that
a question of representation existed, and the union, despite its knowl-
edge of the employer’s unfair labor practices, proceeded to a Board
election, which it lost.* The majority opinion found that the em-
ployer’s alleged doubt of the union’s majority status was not made
in good faith, because it was accompanied by various unfair labor
practices and the employer’s refusal to bargain consequently violated
section 8 (a) (5). The Board expressly rejected the contention that
the union, by proceeding in the representation case, thereby waived
its right to complain of the employer’s prior unlawful conduct. The
majority distinguished this case from those in which the Board applied
the “waiver” principle,® by the fact that in those cases a bona fide
question of representation existed and no question of the employer’s
prior good faith in challenging the union’s majority status had been
raised or litigated. In this case, on the other hand, the Board ruled
that the employer’s original challenge of the union’s majority status
had been made in bad faith. Hence no genuine question of represen-
tation was raised in the representation proceeding, and the election,
therefore, must be regarded as a nullity from the beginning. The
majority opinion said:

. . . to apply the waiver doctrine here, would require complete disregard of
the Board’s obligation to enforce the public policy against those refusals to bar-
gain which are successful in inducing a union to file a petition—and in inducing
the Board, in the representation proceeding, to find a question of representation—
in the mistaken belief that a question of representation had in fact arisen. Here,
the unfair labor practice which vitiated the election did not occur after a gen-
uine question of representation had arisen, but was the very refusal to bargain
which induced both the Union and the Board to conclude, albeit erroneously,
that such a question had arisen, and which induced the filing of the petition.
In such a situation the Board’s statutory obligation to prevent refusals to bar-
gain and to enforce the public policy enunciated by the Act is paramount. The
Board cannot permit a possible waiver by a private party to overrule this policy.
[Footnotes omitted.]

3 The Warren Co, Inc, 90 NLRB 689, Cummer-Graham Co, 90 NLRB 722, New Jersey Carpet Mails,
Inc., cited above, Southwestern Wholesale Grocery Co , cited above, Withiam A. Mosow, 92 NLRB 1727; Ken
Rose Motors, Inc , 94 NLRB No. 141; Sam Zall Milling Co , 94 NLRB No 235, Dismuke Tire and Rubber
Co, Inc, 93 NLRB 479, Radio Statton KVEC, 93 NLRB 618.

4+ M. H. Dawndson, 94 NLRB No. 34, Member Murdock dissenting.

s See Denton Sleeping Garment Mills, Inc., 93 NLRB 320 and cases cited there,
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b. The Request to Bargain

Although a union may enjoy majority status, the employer’s obli-
gation to bargain normally does not become operative until & specific
request to bargain is made of him by the majority representative.®

The request to bargain need not be formal, nor does it have to be
made in any particular manner. It is sufficient that the employer is
clearly aware of the employee’s desire to enter into bargaining negotia-
tions through their designated bargaining agent. Thus, the Board
has held that a union’s letter accusing an employer of unfair labor
practices, and threatening a recognition strike unless the employer
agreed to a consent election or met with the union by a certain date
to negotiate a contract, was an unequivocal request for bargaining.
The employer’s failure to reply was found a violation of section 8
(a) (5).7 In another case, following an impasse in bargaining, the
union notified the employer that it was temporarily suspending its
strike action in favor of exploring the possibility of settling the labor
dispute by arbitration.® The Board held this to be a renewed request
to reopen negotiations, thus ending the privileges the employer might
otherwise have possessed in an impasse situation. The Board also
found in another case that the union’s representation of its recogni-
tion demand to a foreman, who was the only company representative
then located at the plant, was properly addressed and hence a valid
bargaining request.® But the Board has held no bargaining request
was implied by a union representative’s remarks, made during a chance
meeting with the employer’s attorney on the street near the plant,
to the effect that it was too bad that the union and the employer
had been unable to get together, but that they should be able to do
so under the auspices of the State Conciliation Service.'

However, a request of a union for a meeting to deal with a matter
outside the scope of bargaining required by the act does not constitute
a request to bargain. Thus, the Board found no refusal to bargain
in an employer’s failure to meet with the union within & reasonable
time after the union requested a meeting, when the union’s only
purpose in making this request was to negotiate some kind of settle-
ment of certain unfair labor practice charges that had been filed
against the employer.! Finding that such request did not constitute
an adequate bargaining request, the Board said:

This is not to imply that the Board discourages voluntary settlement of unfair

¢ Long-Lewis Hardware Co , 90 NLRB 1403 See also West Fork Cut Glass Co , 90 NLRB 944, where the
Board held that the employer’s original refusal to bargain occurred on the day he replied to the union’s
bargaining demand and not on the day the union made 1ts demand.

7 Intertown Corp (Michigan), 90 NLRB 1145

8 Central Metallic Casket Co ,91 NLRB 572.

¥ Somerset Classics, Ine , 90 NLR B 1676,

10 Old Town Shoe Co , 91 NLRB 240.

W Jefferson Standard Broadcasting Co., % NLRB No. 227,
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labor practice charges. . . But Section 8 (a) (5) does not require an employer to
enter into negotiations with a union for the sole purpose of settling unfair practice
charges if the employer prefers to test the legality of his conduct by a Board
decision.

Although normally a prior request to bargain is a condition prece-
dent to finding an 8 (a) (5) violation, a union’s failure to make ‘a bar-
gaining request may, under certain ‘circumstances, not constitute a
defense to an employer’s refusal to bargain. Thus, in one case, a
union’s failure to request resumption of negotiations after a strike
began was held no defense for the employer to a charge of refusal to
bargain.”? In this case, the employer publicly stated it would not
bargain on anything during the strike, and the Board held that a re-
quest by the union thereafter would have been only a futile gesture.

c. Extent of the Duty to Bargain

Outright refusals to meet with the representative of a majority of
employees for negotiations continue to occur,” but alleged violations
of section 8 (a) (5) more often take the form of a refusal to discuss or
negotiate a particular matter.

Consequently, the Board often has to determine in such cases
whether or not the subjects on which the employees’ representative
seeks to deal actually come within the area of bargaining required
by the act. In other cases, the Board must determine whether or
not a bargainable matter was raised at an appropriate time.

The filing of unfair labor practice charges does not relieve an em-
ployer of the continuing duty to bargain.'* Neither does a union’s
resort to a lawful strike.’* On this point, the Board said in one case:

. . the duty to bargain is not suspended during a lawful sirike; indeed,

the fulfilment of the obligation to bargain becomes doubly important during a
strike.16

A strike'in violation of a valid no-strike agreement suspends the em-
ployer’s duty to bargain only during continuation of the strike.?
Upon voluntary termination of the strike and the strikers’ return to
work, the duty to bargain revives. However, the Board held that
an oral statement of a union official to an employer representative
that the union ‘“‘contemplated no action’ for a week did not consti-

12 01d Town Shoe Co , cited above, '

18 Somernlle Buich, Inc ,93 NLRB 1603, Station KDRO, 93 NLRB 1440, Consolidated Frame Co , 91 NLRB
1295, Atlanta Broadcasting Co , 90 NLRB 808, Long-Lews Hardware Co , 90 NLRB 1403, Star Beef Co , 92
NLRB 1018, Atlas Life Insurance Co , 94 NLRB No 103

Section 8 (d) of the act requires an employer and the representative of a majority of employees in appro-
priate unit ““to meet at reasonable times and confer in good faith” regarding the subjects on which bargaining
1s required, and to put any-agreement reached nto a written and signed contract.

Y Atlanta Broadcasting Co , 90 NLRB 137; 0ld Town Shoe Co., 91 NLRB 240

18 Atlanta Broadcasting Co , cited above, West Fork Cut Glass Co , 90 NLRB 944.

16 0ld Town Shoe Co , cited above

17 Higgins, Inc., 90 NLRB 184; see Fifteenth Annual Report, p 122.
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tute a no-strike agreement.'® Before the week was out, the union
struck to compel recognition and to protest the employer’s discrim-
Ination against union members. The Board said in this case:

Self-denial of the right to strike guaranteed by the Act cannot be lightly pre-
sumed. Moreover, it is the very essence of a no-strike agreement that it substi-
tute, completely and unreservedly, collective bargaining in place of strike and
lockout. Here, the Union’s reply . . . was, by its very language, far short of a
definite promise to refrain from strike action,

However, in a case where the employer’s operations were of a
highly integrated nature, and the union conducted intermittent work
stoppages to force employees to join the union before a maintenance-
of-membership clause in a newly negotiated contract took effect, a
majority of the Board held that the employer did not illegally refuse
to bargain by shutting down the plant, revoking its agreement to the
proposed contract, and insisting that the union sign a no-strike con-
tract containing an escape clause which would permit employees who
joined during the strikes to resign from the union.® On the employer’s
insistence on the escape provision, the majority said:

We are . . . unwilling to treat the inclusion of this demand by the Employer
as not justified under the circumstances, or as a violation of the Act. There is
nothing to show that this was demanded in a spirit of retaliation; there is much
to show considerable foundation for the Employer’s belief that such a clause was
necessary to nullify coercive conduct engaged in by the Union in its membership
drive. The record reveals that in the course of its membership drive, which the
union president himself testified was ‘“kinda warm” union agents engaged in
conduct which at the least may be said to have bordered upon a violation of
Section 8 (b) of the Act. Apart from the instances of such conduct detailed 1n
the record, it appears that the General Counsel issued a complaint on charges of
violations of Section 8 (b) (1) (A) by the Union. Although the Union filed an
answer denying such violations, it signed a settlement stipulation wherein it
agreed to cease and desist from restraining and coercing employees, on which a
Board Order issued April 6, 1950. If the Employer was to join the Union in
compelling membership by a maintenance of membership provision, we believe
that the course of events after agreement was reached on a contract on June 10
warranted the Employer’s insistence on an escape clause to ensure that the mem-
bership thus to be mtaintained was actually a free and not a coerced membership.
We hold, therefore, that under the special circumstances of this case, the
Employer was justified in instituting and contmuing a temporary lockout of its
employees until the Union signed the contract, and that 1t did not violate Section
8 (a) (3) or 8 (a) (5) of the Act in so doing.
* * " * * * *
. We are not here confronted with and need not pass upon the right of an
employer in ordinary circumstances to lay off employees pending negotiation of
a complete contract.

18 Consolidated Frame Co , cited above
¥ International Shoe Co, 93 NLRB 907, Member Murdock concurring separately, Members Houston

and Styles dissenting.
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(1) Subject Matter of Bargaining

The act requires that an employer must meet with the representative
designated by a majority of employees to negotiate ‘“‘with respect to
wages, hours, and other terms and conditions of employment.” 2 In
a number of cases each year, the Board is called upon to determine
whether or not a particular subject falls within this area of mandatory
bargaining.

In one case during the past fiscal year, the Board reaffirmed ‘its
prior ruling that group insurance plans and amendments to such plans
are subjects on which bargaining is required.?

In another case, where low-rental houses were furnished by the
employer admittedly to attract and maintain a full work force, the
Board held that the employer was required to bargain on this subject,
and found his refusal a violation of 8 (a) (5).2 Similarly, in another
case, the Board held that an employer was under a duty to bargain
about the leasing of company-owned houses in which a number of
employees lived.® In this case, the employer cited the low rentals of
the houses as among benefits granted employees, without union repre-
sentation, in a letter circulated by management just before a repre-
sentation election. In the letter, the employer told employees who
occupied the houses, “your saving in house rent alone makes your
actual wages thirty to forty dollars per month more than the total of
your two semimonthly pay checks.”

The question of whether merit pay raises for individual employees
are a subject on which bargaining is required arose again in one case
during the 1951 fiscal year.”® Reaflirming its long-established rule
that “merit increases are as much a part of the wage structure as
basic rates of pay,”’ #* the Board ordered the employer to bargain on
such increases. The employer had contended that, while some merit
increases were bargainable, those for editorial personnel receiving
more than the top minimum salary provided by the collective bar-
gaining contract were not, because they could not be determined by

2 Section 8 (d).

% The Standard Oil Co , 92 NLRB 227.

22 Hart Cotton Malls, 91 NLRB 728, enforcement denied on the ground that the 1ssue of housing had *‘dis-
appeared from the bargamning field as a practical matter” in the controversy over other points, which the
court found was conducted m good faith. No. 6262, decided July 31, 1951. (C. A.4). But the court said*

. . . the Company’s contention that company houses are not a proper subject of negotiation with a union
representing the employees cannot be sustamned as a general proposition. In many mulls such houses are
a necessary part of the enterprise and 1n this instance they were maintamed by the employer and rented
at such rates to the employees as to represent a substantial part of their remuneration. It follows that the
subject 18 one in which the employees have so great an interest in connection with their work that 1t should
be a subject of bargaining between the employer and the representatives of the men.”

22 Elgin Standard Brick Mjfg. Co , 90 NLRB 1467.

“E W. Scrigps Co.,94¢ NLRB No 55.

25 See J. H Allison & Co, 70 NLRB 377 (1946), enforced (1948) 165 F. 2{1 766 (C. A. 6), certiorar1 denied
335 U. 8. 814, rehearing denied 335 U. 8 905.
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objective standards but only upon the basis of ‘“‘opinion formed by
management.”” The Board rejected this distinction, saying:

That, in the opinion of the Respondent [employer], acceptable objective stand-
ards for awarding merit increases to its editorial employees may be difficult or
perhaps impossible to achieve, does not relieve it of its statutory duty to bargain
on the subject. Perhaps the problem may not be as impossible of solution by
negotiation as the Respondent now seems to think. In any event, it is under a
statutory duty to seek such a solution.

In another case, the Board held that a wage incentive payment
plan and the addition of such an incentive plan to the wage structure
are subjects on which bargaining is required.?

(2) Bargaining During Contract Term and Waiver

With the growth of collective bargaining, the question of the extent
of the continuing duty to bargain during the term of a contract has
come into greater prominence, along with the twin question of whether
or not the parties to a particular contract have waived the right to
bargain on particular matter during the contract’s term.

In one' 1951 case, the Board—by a divided vote—expressed the
following views on the statutory duty to bargain during the life of an
existing contract: ¥

1. The contract parties are required to bargain on any mandatory
subject of bargaining, whenever raised, if the issue is in no way
treated in the existing contract and was never negotiated during dis-
cussion leading up to the contract.?

2. The parties are not required to bargain on any revived man-
datory subject, even though it is in no way treated in the written con-
tract, if it was advanced and fully discussed as part of the negotiations
leading up to the existing contract.?

In this case, the Board held (1) that the employer was required to
bargain about & pension plan, which had neither been discussed in
negotiations nor mentioned in the existing contract, but (2) that the
employer was not required to bargain about group insurance, which
had been explored in negotiations before the execution of the agree-
ment.*

But the fact that the parties are not required to bargain upon an
issue during the contract term, does not give one of the parties the
right to establish a proposed modification of the contract unilaterally.

# John W. Bolton & Sons, Inc, 91 NLRB 989. ’
27 The Jucobs Manufacturing Co , 94 NLRB No. 175. See Fifteenth Annual Report, pp 122-124

28 Member Reynolds dissenting on this point, Member Murdock dissenting on a ground limited to the
facts in this case.

2% Members Houston and Styles dissenting on this point, which was specifically maintained m the opin-
fon of Chairman Herzog.

& Majorities composed of different Board Members reached these two results by differing rationales,
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Thus, the Board found that an employer violated section 8 (a) (5)
by establishing a wage incentive plan after the employees” represent-
ative lawfully declined to negotiate on such a plan during the contract
term.3!

On the question of whether the employee representative in a cur-
rent contract has waived the right to negotiate on a particular sub-
ject, the Board has long taken the position that:

We are reluctant to deprive employées of any of the rights guaranteed them
by the Act in the absence of a clear and unmistakable showing of a waiver of
'such rights.3

Applying this principle, the Board declined to limit its investigation
to the terms of the contract, in determining whether or not bargain-
ing on merit raises had been waived by the carry-over of an identical
clause from contracts under which the union admittedly gave the
employer the right to make such increases unilaterally.®® In this case,
the Board held that the Trial Examiner properly admitted parole
evidence to determine whether or not the union intended to waive
bargaining on such increases. The Board adopted the trial examiner’s
finding that there had been no waiver. In this case, the Board said:
We are dealing with a right that derives from statute and not from contract.,
Although the Board has held that a union may waive certain statutory rights by
genuine collective bargaining, it has also said that such a waiver will not readily
be inferred. . . . There is no “clear and unmistakable’”’ showing in this case
that the Union intended to waive its right to bargain about merit increases. On
the contrary, as found by the Trial Examiner, both the Union and the Respondent
[employer] understood that the signing of the 1950 contract was without prej-
udice to the litigation of the merit increase issue before this Board. The parole
evidence rule does not require nullification of this understanding.

Similarly, in another case, the Board declined to hold that a union’s
failure to use the grievance procedure of an existing contract in
connection with the employer’s refusal to bargain on amendments
to a group insurance plan deprived it of the right to seek a remedy
before the Board.®

(3) The 60-Day Notice Period

Section 8 (d) of the amended act provides certain procedures to be
followed by a party to a collective bargaining agreement who desires
to terminate or modify the contract. Among these procedures is a
requirement that the party desiring modification or termination give
60 days’ notice to the other party, during which time there is to be
no strike or lockout or unilateral modification of the contract terms.

3t John W. Bolton & Sons, Inc, 91 NLRB 9;39 In this case, the Board ordered the employer to revoke
the new incentive plan and return to the prior method of paying employees.
32 Tude Water Associated Ol Co., 85 NLRB 1096 (1949).

8 E. W. Seripps Co., 94 NLRB No. 55.
M The Standard Oil Co., 92 NLRB 227,
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The Board has held that this 60-day period is computed from the
receipt of actual notice by the party to be notified, counting the day
of receipt as the first day.*® Thus, the Board held that a strike called
on the sixty-first day after the employer had received the notice was
protected by the act. In another case, the Board held that a strike
occurring upon the completion of a work shift ending at midnight of
the sixtieth day also was protected.®

In another case, where notice of termination was given by the
union, the Board declined to hold that an employer who failed also
to give notice under 8 (d) had violated 8 (a) (5), by failing thereafter
to continue an agreement with the union in effect after its expiration
date.¥ The Board said:

Section 8 (d) was designed to provide a cooling-off period during which
a labor organization is forbidden to strike to enforce its demands to modify or
terminate a contract. As there was no strike in this case, Section 8 (d) is inappli-
cable.

(4) Effect of Impasse in Bargaining

The amended act provides that the obligation to bargain ‘“does not
compel either party to agree to a proposal or require the making of a
concession.” Consequently, an employer and the representative of
employees may bargain sincerely in good faith to a deadlock or impasse
on one or more major issues, thereby making final agreement at least
momentarily impossible.

The Board has said; %

ordinarily a good-faith bargaining impasse connotes the futility of
further negotiations and, in the case of the employer-party of the collective
relation leaves that employer free to take certain economic steps not dependent
upon the mutual consent of the union.?

The existence of a bargaining impasse does not destroy either the authority
of the representative to act within the sphere of its representation nor the right
of the employees to seek by collective action (which may take the form of either
further negotiation or concerted application of economic pressures) to persuade
the employer to accept the collective position of the group as to the particular
terms which shall govern the employment relation. Accordingly, as we have

_frequently held, a bargaining impasse does not relieve an employer from the
continuing duty to take no action which the employees may interpret as a ‘“‘dis-
paragement of the collective bargaining process’” ¥ or which amounts in fact to
a withdrawal of recognition of the union’s representative status or to an under-
mining of its authority.

35 Ohto Onl Co , 91 NLRB 759,

38 Standard Oil Co. of Californie, 91 NLRB 783

7 U. 8 Gypsum Co, 90 NLRB 964, footnote, 11 at p 968.

38 Central Metallic Casket Co, 91 NLRB 572,

3 Here the Board cited J I. Case Co. v. N. L R. B,321 U. S 332and W. W, Cross, Inc, 77 NLRB 1162
and cases cited theremn.

4 Here the Board cited N L. R, B. v. Crompton-Highland Malls, Inc , 337 U 8. 217, where an employer
was found m violation solely by mstituting, after allegedly reaching an 1mpasse, a wage mncrease larger than
he had offered the union in bargaining.
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The Board found that such good-faith impasses were reached in
three cases. In one such case, a majority held that an impasse was
reached on the issue of union security, and the parties ‘‘did not
bargain further because each realized that neither would surrender
nor be able to persuade the other to abandon its position.” #* In
another case, the Board found that a genuine impasse was reached,
after 2 monghs’ bargaining, on the issue of a wage increase.*” The
union in this case did not seek to bargain on other issues. But here,
the Board held, the employer illegally refused to bargain after the
union called a strike over the wage issue. The Board said:

It 1s well settled that, although an impasse in negotiations has once been reached,
a strike effects a sufficient change of circumstances to break the impasse. This
is so even where, as here, the union broke off negotiations and did not affirmatively
indicate, when 1t sought to reopen negotiations, that it would recede from any
of its previous demands. '

In another case, the Board stated that, even assuming that the
employer and union had reached an impasse, such impasse was
broken when the union indicated that it had new arguments to offer.®

The third case where a bona fide impasse was found involved a
union bargaining with two associations.* The Board held that
existence of an impasse in bargaining with the associations justified
the union in seeking to bargain with the employers individually, when
it did not seek to cause the individual employers to repudiate the
association as their bargaining representative.

d. Unilateral Action

When an employer is aware of the existence of a properly designated
bargaining representative, he may not deal directly or indirectly with
his employees,®® nor unilaterally make changes in the employees’
terms or conditions of employment, without first giving the repre-
sentative an opportunity to bargain collectively. Thus the Board
has held that an employer’s unilateral announcement of a wage cut
the day after an election demonstrated bad faith.*®* Similarly, a
reduction in piece rates without prior consultation with the collective
bargaining representative of the employees was held per se violative
of section 8 (a) (5).¥ In another case, an employer’s attempt to
advise employees individually to come to the office if they wanted
wage increases was held to constitute a refusal to bargain.®® Other

41 Collins Baking Co , 90 NLRB 895, Member Styles dissenting

42 West Fork Cut Glass Co , 90 NLRB 944,

48 The Jacobs Manufacturing Co , 94 NLRB No. 175

# Morand Brothers Beverage Co , 91 NLRB 409.

45 General Metallic Casket Co , 91 NLRB 572

6 Standard Generator Company of Missouri, Inc , 90 NLRB 790, The Stilley Co , 94 NLRB No, 138,

4 Atlanta Metallic Co , 91 NLRB 1225,
48 Star Beef Cv., 92 NLRB 1018.
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unilateral actions on part of an employer which were found to be
violative of section 8 (a) (5) involved such conduct as making gifts
and promises to individual employees,*® granting wage increases while
negotiations with the union were still pending,*® and the announce-
ment of a wage increase and institution of a new job evaluation plan
approximately 5 days after the complex proposal, which had required
many months of preparation by the employer, had been submitted to
the union.®

Under certain circumstances, however, an employer’s unilateral
action may be justified. Thus, the Board stated in one case that
ordinarily a good-faith bargaining impasse leaves the employer “free
to take certain economic steps not dependent upon the mutual
consent of the union,” but it does not relieve him from ‘““the continuing
duty to take no action which the employees may interpret as a ‘dis-
paragement of the collective baroammg process’ or which amounts
in fact to a withdrawal of the union’s representative status or to an
undermining of its authority.” % However, in this case, the Board
found that, even assuming an impasse in negotiations with the union
had been reached, the employer nevertheless violated section 8 (a) (5)
by such actions as: (1) Holding individual conferences with three
employee-members of the bargaining committee; (2) denying the
request that a union agent be present during such conferences; (3)
attempting to obtain one employee’s active support and promulgation
of a bonus plan rejected by the union; and (4) discharging all three
employees when they refused to sign individual commitments to the
bonus plan without belng afforded a prior opportumty to discuss the
matter with their union.

In the Montgomery Ward case, although finding that the employer’s
other conduct constituted a refusal to bargain, the Board did not
adopt the trial examiner’s finding that the employer violated the act
by unilaterally putting into effect, after the union’s strike action,
certain wage rates previously offered to the union where the union
had been given advance notice.®®

4 Intertown Corporation, 90 NLRB 1145,

8 Montgomery Ward & Co, 90 NLRB 1244; Intertown Corporation, cited above; Grant Co, 94 NLRB
No. 145.

8 Montgomery Ward & Co, 90 NLRB 1244,

& Central Metallic Casket Co., cited above.

8 Montgomery Ward & Co., cited above.
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e. Demands for lllegal Contract Provisions

An employer may not insist, as a condition of signing a collective
bargaining agreement, that the union surrender any rights guaranteed
by the act.®

While reaffirming this principle in one case, the Board also pointed
out that a union may waive such a right through genuine collective
bargaining.®® The facts giving rise to the controversy in this case were
as follows: An existing contract between the union and the employer
provided for ‘“workmen’s committees’ consisting of five employees
each, which were to handle all grievances after such grievances had
been processed by the complaining employee with his foreman. The
parties were in agreement that such a contract provision, as a matter
of construction in language, meant that the union was entitled to
bargain as to grievances only through members of the respective work-
men’s committees. As a matter of practice, the employer had on
occasion permitted persons other than members of the workmen’s
committees to attend grievance meetings, but always with the express
reservation that such permission was granted as a matter of courtesy
and not as of right. The complaint in this case alleged that the em-
ployer refused to bargain collectively by objecting to the presence of
certain union officials, who were not members of a workmen’s com-
mittee, during three separate grievance meetings. The Board
rejected a trial examiner’s findings that the contract provision was in
derogation of the union’s statutory right to be present at the adjust-
ment of grievances and thus did not justify’ the employer’s action.
The Board said:

While & union may not be compelled to bargain as to giving up its right to
negotiate grievances through any class it desires, we see no reason why a union
may not waive that right through genuine collective bargaining, if it so
chooses. . .

’

Finding that such a situation prevailed in the instant case, the Board
ruled that the employer was justified in its refusal to proceed with the
grievance negotiations while nonmembers of the workmen’s committee
remained on the scene. The Board observed further:

Such a holding does not derogate from the principles of collective bargaining.
For, in the first instance, the union is not required to bargain with respect to
waiving or restricting its right to be represented by any specific class, regardless of
an employer’s insistence. But here the union, either voluntarily or because it
yielded to the normal persuasion attendant upon good-faith collective bargaining

4 Gay Paree Undergarment Co, 91 NLRB 1363, in which the Board found that an employer’s insistence
upon having a contractual right to discharge strikers “whether for union activity or not” constituted per
se a violation of section 8 (a) (5).

Sumilarly the Board holds a union’s insistence upon an 1llegal contract provision to be an unlawful refusal
to bargain, in violation of 8 (b) (3):

85 Shell Qil Co., 93 NLRB 161.
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. willingly bargained with respect to the subject matter in question, and agreed
to the restriction pursuant to the ordinary give and take of good-faith bargaining
For us to hold that an employér under these circumstances violates the Act by
insisting that the union honor its contractual obligations would make a mockery
of the collective bargaining in which the parties in good faith engaged.

The Board distinguished this situation from that in the Bethlehem
Steel case.® In this case, it was a question only of the legality of an
agreement as to the composition of the union group authorized to be
present at the adjustment of a grievance, while in the Bethlehem case,
the employer sought to bar the union from being present at the adjust-
ment of grievances of individual employees. In that case, the Board
held that the act guaranteed the union the right to be present.

f. Refusal to Furnish Information

An employer’s duty to bargain also includes the obligation to
furnish the bargaining representative with sufficient information to
enable the union to bargain intelligently and to understand and discuss
the issues raised by the employer in opposition to the union’s de-
mands.”” The extent and nature of such information depends upon
the bargaining which takes place in any particular case. Thus, in
the Southern Saddlery case, an employer who maintained the intran-
sigent position that he was financially unable to raise wages, but at
the same time, refused to furnish the union with sufficient information
which would support or justify his position, was held to have “erected
an insurmountable barrier to successful conclusion of the bargaining”
and thereby violated section 8 (a) (5).

In another case, the Board applied this principle to a situation
where the union took the position that it could not accept the em-
ployer’s “mere statement’” that he was in no position to pay a wage
increase, and requested information on ‘‘incoming and outgoing
orders” as well as for a general look at the company’s books to find
out its general financial position.®®  While holding that the employer’s
refusal to disclose gny information amounted to a refusal to bargain,
the Board did not rule upon the union’s request for a look at the
employer’s books. The Board stated:

. we are not called upon to determine whether the union was entitled to all
of the information it requested. It suffices that the Respondent [employer]
adamantly insisted that it need go no further in bargaining over a wage increase
than to express its inability to grant the wage increase the Union had sought, and

that it refused to disclose any record information whatever to substantiate its
position.

% Bethlehem Steel Co ,89 NLRB 341.

7 E. W. Seripps Co., 94 NLRB No. 55; Southern Saddlery Co , 90 NLRB 1205; see also Yawman & Erbe
Mfy. Co., 89 NLRB 881 (1950}, enforced 187 F. 2d 947, discussed p. 264.

@ Jacobs Manufacturing Co., 94 NLRB No 175,
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The Board, in another case,® based a finding of a refusal to bargain,
among other factors, on the following incidents: (1) The employer’s
denial on numerous occasions of the union’s request for the names
and merit ratings of employees, despite the union’s justifiable assertion
that such information was essential to enable it to bargain and to
handle grievances intelligently; (2) the delay in furnishing the union
a comprehensive written description of the employer’s complicated
wage plan, although such information was available at the time of
the union’s original request; and’ (3) the withholding of production
standards utilized in the determination of merit ratings, which were
requested by the union. \

g. Good Faith in Bargaining -

The act requires that employer and union alike bargain in good
faith, with a sincere intent to reach agreement.®® The Board has
stated:

Mere participation in meetings with the Union and protestations of willingness
to bargain do not alone fulfill the requirements of Section 8 (a) (5) and 8 (d) of
the Act, for these are only the surface indicia of bargaining. Bargaining in good
faith is a duty on both sides to enter into discussions with an open and fair mind
and a sincere purpose to find a basis for agreement touching wages and hours and
conditions of labor.5

This, however, does not require either party to make any concessions,®

In determining whether an employer has bargained in good faith,
the Board will examine the employer’s conduct ‘‘as a whole” for a
clear indication of bad faith, and usually will not rely upon any one
factor as conclusive evidence that the employer did not genuinely try
to reach an agreement.® Applying this test, the Board found in
several cases that the required good faith was lacking.

The Board held in one case that the employer’s conduct of (1) a
sudden and unexplained shift in its bargaining position; (2) demanding
a “‘much shorter contract” after several months of negotiations; (3)
announcing its unwillingness to sign a contract with the union; (4)
demanding radical changes at the eleventh hour in the negotiations,
evidenced by the absence of a sincere intention on the part of the
employer to reach an agreement.®* In another case, the Board based
its findings of bad faith on the employer’s (1) failure to invest sufficient
authority in the employer’s negotiator; (2) insistence that the union’s

8 Montgomery Ward & Co., 90 NLRB 1244,

6 Atlenta Broadcasting Co., 90 NLRB 808, Gay Paree Undergarment Co., 91 NLRB 1363, Monigomery
Ward & Co., 90 NLRB 1244, For discussion of refusal to bargamn on the part of a union, see section B 4 of
this chapter.

81 Southern Saddlery Co., 90 NLRB 1205.

82 Montgomery Ward & Co., cited above,

8 Southern Saddlery Co., cited above; Standard Generator Service Co of Missourt, Inc., 90 NLRB 790.
8¢ Atlania Broadcasting Co , cited above.
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parent federation be made a signatory to the contract; (3) conditioning
a proposed wage increase upon the union’s withdrawal of unfair
practice charges; and (4) insistence on the inclusion in the contract of
a provision for a performance bond by the union.® '

A majority held in one case that the employer’s insistence on a
“‘settlement’ clause, purporting to settle all differences between the
parties, as a condition precedent to the execution of a contract was
evidence of the absence of good faith.®® Although a preceding con-
tract contained a similar clause, the majority reasoned that the em-
ployer’s insistence on such a clause evidenced his bad faith because the
employer was aware of the fact that the union intended to file certain
unfair labor practice charges. The employer’s insistence on the set-
tlement clause, therefore, became in effect an insistence that the union
abandon its unfair labor practice charges in order to obtain an agree-
ment. In the same case, the majority found a lack of good faith was
shown by the employer’s insistence that certain seniority and other
provisions, which had been included in the prior contract, be omitted
in a renewal in order to permit discharge of a number of union adher-
ents. After the discharges, the employer was willing to agree that
these provisions be retained.

In another case, the Board affirmed a trial examiner’s ruling that an
employer had not made a good faith effort to reach agreement on a new
contract, where (1) its chief negotiator showed considerable personal
pique as the result of a prior dispute with the union; (2) the employer
completely reversed its position on certain issues several times during
the negotiations; (3) at the final meetings, just before the expiration of
the old contract, the employer introduced new issues despite the
parties’ agreement on these matters in past contracts, and raised
certain objections for the first time; and (4) after the inception of a
strike, the employer publicly offered individual strikers better
employment conditions than those offered to the union.®

Under some circumstances, an employer’s failure to offer any coun-
terproposal during negotiations may be indicative of a lack of good
faith in bargaining.® Thus, the Board held that where the union is
willing to consider any counterproposal the employer might make, even
one which would do no more than embody current wages and working
conditions, and the employer fails to make any proposal, such conduct
is “indicative of complete unwillingness to provide any basis for dis-
cussion leading to possible agreement.”” Similarly, the making of a

& Standard Generator Service Co of Massouri, Inc , cited above.

88 Heider Manufacturing Co., 91 NLRB 1185, Chairman Herzog dissenting.
67 Here the Board cited Register Publishing Co., 4 NLRB 834,

88 Hart Cotton Mills, 91 NLRB 728,

8 Qay Paree Undergarment Co., cited above.

7 Crow-Burlingame Co , 94 NLRB No. 146,
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patently unacceptable counteroffer may be indicative of a lack of good
faith.” However, a counterproposal is not indispensable to good faith
bargaining when, from the discussions, it is apparent that what one
party would offer is wholly unacceptable to the other and that a
counterproposal would be an obviously futile gesture.”

h. Bargaining With Noncomplying Union

During the 1951 fiscal year, the Board had occasion to reconsider the
question of whether an employer is required to bargain with an incum-
bent union which has not yet qualified to bring cases before the Board
by filing non-Communist affidavits for each of its officers. A Board
majority overruled an earlier decision ™ and held that the employer’s
refusal to bargain with an incumbent union which was not yet in com-
pliance at the time of the bargaining request, but which complied long
before issuance of the complaint, violated section 8 (a) (5),” when
the employer’s refusal was not based upon the union’s noncompliance
but upon other, and unlawful, grounds.”

B. Unfair Labor Practices of Unions

The types of conduct by labor organizations which the amended
act forbids as unfair labor practices are listed in subsection (b) of
section 8. This section also prohibits agents of labor organizations
from engaging in such practices. It does not place any prohibitions
upon individual employees except when they act as agents of a labor
organization. However, an individual loses his status as an em-
ployee if he engages in a strike before the expiration of the 60-day
waiting period required by section 8 (d).

In general, a labor organization like an employer is required to
bargain in good faith whenever it is the representative of a majority
of employees in a group appropriate for bargaining.! Also, the act

1 Elgin Standard Brick Mfg Co, 90 NLRB 1467.

72 Sputhern Saddlery Co , cited above.

1 The Andrews Co , 87 NLRB 379. In this case, a Board majority laid down the rule that an employer
was,not legally obligated to bargain with a union while it was not in compliance with the provisions of
section (f), (), and (h), and that the umon’s subsequent compliance did not cure the effect of its noncom-
phance at the time of the request to bargain so as to permut a subsequent 8 (a) (5) finding from the Board

" New Jersey Carpet Mills, 92 NLRB 604, Members Reynolds and Murdock dissenting

7% Chairman Herzog, in the New Jersey Carpet case, proposed further that a refusal to bargain with a non-
complying union should not be considered a violation, if the employer notifies the union at the time of the
refusal to bargain that its demonstrated noncomphance 1s the reason for the employer’s refusal to negotiate.
This principle would effectuate the congressional policy of encouraging comphance with the affidavit require-
ments of section 9 (h), he declared. The other members of the majority (Members Houston and Styles)
declined to pass on this matter, on the ground that it was not before the Board in this case.

1 Sec. 8 (b} (3).
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forbids a labor organization from restraining or coercing employees in
the exercise of their right to engage in concerted activities directed
toward self-organization or collective bargaining, or their right to
refrain from such activities except under a valid union shop.? In
section 8 (a), the act outlaws the closed shop and employment prac-
tices which give preference on the basis of union membership or lack
of it, except under a valid union shop. In section 8 (b), a labor
organization is forbidden “to cause or attempt to cause’ an employer
to engage in such discriminatory employment practices.®

Another major provision of this section forbids a union from indue-
ing or encouraging employees of a neutral employer to engage in a
secondary strike or boycott where an object is to compel the neutral
employer to cease doing business with another employer.t The act
also forbids a union from encouraging such a secondary strike or boy-
cott for the purpose of compelling an employer to recognize a union
which has not been certified by the Board as bargaining represent-
ative.” Another provision of section 8 (b) (4) prohibits a union from
inducing employees to strike to compel their employer to recognize one
union as their bargaining agent when the Board has certified another
union.® Jurisdictional strikes in connection with disputes between
unions over the assignment of work also are forbidden by this
subsection.’

The Board’s rulings on these and other unfair labor practice pro-
visions applicable to labor organizations or their agents are discussed
in the following sections of this chapter.

1. Restraint or Coercion of Employees

Section 8 (b) (1) (A) makes it an unfair labor practice for a labor
organization or its agents “to restrain or coerce employees in the
exercise of the rights guaranteed in section 7.”” Section 7 guarantees
employees the right to engage in concerted activities directed toward
self-organization or collective bargaining and also the right to refrain
from such activities except under a lawful union shop.

In construing these provisions during the past year, the Board held
that they prohibit only conduct directed against ‘‘employees’” and do
not reach coercion of self-employed persons.® Moreover, the Board
held in the same case, any pressure exerted against employees in order
to be in conflict with section 8 (b) (1) (A) must be direct. The

2 Sec. 8 (b) (1) (A).

3 Sec. 8 (b) (2).

4 Sec 8(b) (4) (A).

s Sec. 8 (b) (4) (B).

8 Sec. 8 (b) 4) (C).

7 8ec 8 (b) (4) (D).

8 United Construction Workers et al. (Kanawha Coal Operators’ Ass'n ), 94 NLRB No. 236 (self-employed

truck drivers).
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Board, therefore, disagreed with the conclusions of a trial examiner
that an unsuccessful attempt to force an employer to join the respond-
ent union violated section 8 (b) (1) (A) because, had the employer
joined the union, his employees also might have been compelied to
join to retain their jobs. In the Board’s view, any pressure which
may have resulted from this possibility was not sufficiently direct to
justify a finding that section 8 (b) (1) (A) was violated.

In another case, the Board reaffirmed its prior interpretation of the
meaning of the terms “‘restrain or coerce,” stating that:

Section 8 (b) (1) (A) was intended to eliminate physical violence, intimidation,
and threats of economic action against employees. Where the union’s conduct
involved violence, threats thereof, or related conduct, or where the union had

obtained or was attempting to obtain economie discrimination against particular
employees,? we have found such conduct proscribed by Section 8 (b) (1) (A).

The Board held that none of these elements was present where a mi-
nority union exerted economic pressure in order to force the employer
to adjust grievances in the absence of the certified representative.

a. Violence and Threats of Reprisals

Coercion and restraint of employees which violate this subsection
occur at times in connection with picket-line activities intended to
compel employees to support a current strike.

While peaceful picketing in substantial numbers has been held not
to be coercive,® violence and acts of intimidation in connection with
picketing are unlawful. The Board so held in a case in which a dis-
trict organization of the United Mine Workers Union sought to en-
force a 3-day workweek for a period.® In this case, 400 to 500 mem-
bers of the district appeared in automobiles at a mine employing only
12 or 14 workers. The union men parked their cars so as to block the
road to the mine complétely, and then proceeded en masse to the mid-
dle of the property, where a district representative stated the union’s
demand that the mine operate only 3 days a week. Upon the closing
of the mine, the representative threatened to return with twice as
many menr if the 3-day week was not observed. During the dis-
cussions, a mine employee was chased off the premises and a rock
was thrown throught the window of a truck operated by another
employee.

Under similar circumstances, in another case, the Board adopted a
trial examiner’s conclusion that section 8 (b) (1) (A) was violated in
the mass invasion and seizure of mines by some 2,000 union men for

¢ Smelter Workers Local 586 and Miam: Copper Co , 92 NLRB 322
#a See Fifteenth Annual Report, p. 127, Fourteenth Annual Report, p. 82.
18 UMW District 81 {Bitner Fuel Co.), 92 NRLB 953.



'
208 Sixteenth Annual Report of the National Labor Relations Board

the purpose of enforcing a 3-day week.' Actual physical violence,
threats of ‘‘violence and property damage,” and the “rounding up”’
and taking into custody of employees occurred in this case.

A violation of section 8 (b) (1) (A) was found also where an employee
was deprived of his right to refrain from joining a labor organization
by the refusal of pickets to permit him to unload his truck because it
did not have a sticker indicating union membership.'?

b. Threat of Loss of Employment

In one case decided during this fiscal year, a majority of the Board
held for the first time that the mere execution of an illegal union-se-
curity agreement, such as a closed-shop contract, coerces and restrains
employees in violation of section 8 (b) (1) (A).® The Board held that
the making of such a contract carries an actual and immediate threat
of loss of employment to employees who desire to refrain from joining
the union. The making of such an agreement on the part of a union
was held to have the same effect as a campaign threat that in the event
of the union’s success, employees would lose their jobs, or that such
loss would result if the employees did not join the union."* The ma-
jority distinguished the situation from the one with which it was con-
fronted in the National Maritime Union case,’® where the union’s
strike action was intended to, but did not, result in the execution of a
closed-shop contract by the employer so that there the right of the
employees to refrain from union membership was not impaired.

Later, the Board applied the doctrine to a situation involving the
publication of a contract containing an illegal discriminatory clause,
as well as protracted delay in publicizing a change in the contract in
which the clause had been included by the mutual mistake of the
parties.”® In finding that the union had v1olated section 8 (b) (1) (A),
the Board said in this case:

Just as publication of the July 19 contract in its discriminatory form carried
an apparent threat of economic action by the Respondent Company against non-
members of the AFL, it carried a similar threat by the Respondent Union, the
other party to the contract. And in like fashion, the Respondent Union, as the

1t UMW Dustrict 83 (West Kentucky Coal Co), 92 NLRB 916. Member Reynolds dissented from the
majority’s dismissal of charge leveled specifically at the district president, he also would have broadened
the remedial order to reimburse employees for earnings lost during obset vance of 3-day week.

B Unated Construction Workers, 94 NLRB No 236.

18 New York State Employers Ass'n, Inc, 93 NLRB 42 (Member Reynolds dissented on the grounds
stated 1n Clara-Val Packing Co , 87 NLRB 703, decided during the preceding year ) Accord Restaurant
Employees Local 42 and Childs Co , 93 NLRB 156, Retail Clerks Local 770 and Vaughn Bowen, 93 NLRB
1033, Rochaway News Supply Co, 94 NLRB No. 156, Fur Workers Local 30 and Printz Leather Co , 94
NLRB No. 209

14 See Smith Cobinet Manufacturing Co , Inc., 81 NLRB 886, Seamprufe, Inc , 82 NLRB 892, enforced 186
F. 2d 671 (C. A. 10, January 2, 1951).

1878 NLRB 971.

16 Monolith Portland Cement Co., 94 NLRB No 211 Members Reynolds and Murdock dissenting on
other points,
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other party to the contract, inexcusably permitted this threat to continue for 6
months after it knew that it had made such a threat. In our opinion, an apparent
threat of economic action by a union, which is contained, as here, in a negligently
promulgated and perpetuated misrepresentation as to the terms of a contract, is
no less coercive than an actual threat of economic action that is contained in a
true contract.
It is correct, as pointed out by the Trial Examiner, that the Respondent Com-
" pany alone handled the publication of the contract, but the Respondent Union,
as the other contracting party, was equally responsible for the inclusion of the
discriminatory clause in the contract; it knew of, and apparently raised no objec-
tion to, the publication of the contract; and it should, therefore, be held equally
responsible for any unlawful consequences that flowed from the publication.
And clearly, of course, the Respondent Union is responsible for any unlawful con-
sequences which flowed from ifs delay in publicizing the correction of the dis-
criminatory clause.

¢. Discrimination

Violations of section 8 (b) (1) (A) frequently take the form of
union conduct which is intended to bring about the discriminatory
treatment of an employee by the employer. While “to cause or
attempt to cause” such discrimination is specifically proscribed by
section 8 (b) (2) of the act, the Board generally finds that such con-
duct also constitutes unlawful coercion and restraint when it is cal-
culated to force employees to acquire or maintain union membership,
or to participate in concerted action when they may not be required
legally to do so.

The cases in which the Board during the past year found such vio-
lations of section 8 (b) (1) (A) often involved situations in which
unions sought to enforce membership requirements in the absence of
union-security agreements or under illegal union-security provisions.
Thus, where no union-security agreement was in existence, a union
was held to have engaged in unlawful coercion by calling a work stop-
page in protest against the continued employment of a dues-delin-
quent member, thereby causing the employer to discharge him and to
refuse his later request for reinstatement.'” Similarly, the discharge
of a ship’s purser, who was not covered by the union’s contract with
the employer, was held to have been unlawfully caused by the union,
which had advised the employer that its members would not sign
articles and would refuse to sail on any ship employing the purser
who was not in good standing with the union.® In another case, a
union was held to have violated section 8 (b) (1) (A) by causing the
employer to discharge a dissident union member as a condition to the
termination of a pending strike and to the execution of a contract.'

1 Vegetable Workers Local 78 and Pappas and Co., 94 NLRB No 189

18 Marime Cooks and Stewards (Burns Steamship Co ), 92 NLRB 877. Member Murdock dissenting in
other respects.

8 Textile Workers Local 169 and Acme Mautiress Co., 91 NLRB 1010.
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Nor was a union which unlawfully caused a reduction in seniority of
a dues-delinquent member in another case exculpated by the employ-
er's failure actively to oppose the reduction in his seniority.?

The Board, during the past year, had occasion to point out that
discrimination caused by a union for the purpose of compelling
obedience to union rules, no less than discrimination designed to
combat dual unionism, falls within the prohibitions of section 8 (b)
(2) and 8 (b) (1) (A) of the act. Thus, violations of these sections
were found where the discrimination was intended to prevent an
employee from circumventing the union’s job rotation principle;?2
and where unions caused the discharge of employees who refused to
cooperate in a concerted effort to limit production,? or employees
who circulated a petition in protest against the union’s method of
selecting a shop steward.®

One type of unlawful discrimination against employees which has of-
ten confronted the Board is the enforcement of illegal preferential hir-
ing practices. Thus, section 8 (b) (2) and 8 (b) (1) (A) both were held
violated where a union forced employers to engage in discriminatory
hiring practices by actual and threatened strike action and slowdowns,
and by threatening a “hiring foreman” with disciplinary action and
causing the employer to fire him for refusing to discriminate in favor
of union members.”* The fact that the employer voluntarily cooper-
ated in the application of discriminatory hiring practices did not
excuse the union causing it. Thus, the Board found an 8 (b) (1) (A)
violation when a hiring hall arrangement between a maritime associa-
tion and a longshoremen’s union resulted in the refusal of an associa-
tion employer-member to give employment to longshoremen whom
the hiring hall did not “dispatch’ because of their expulsion from the
union.”® The arrangement in this case obligated the employer to
obtain all longshore personnel from the “hall”’ so that the employees
concerned could not have secured work directly from the employer.

Similarly, when a union successfully demanded that an employer
discharge or suspend employees who had not been cleared through
the union’s hiring hall, where clearance could be obtained only by
members of the union, the Board found that employees were unlaw-
fully coerced and restrained.?® In another case, where the union
had successfully requested hiring foremen to give preference to union

2 Teamsters Local 41 (Byers Transportation Co ), 94 NLRB No 214

21 Radio Officers Union (Bull Steamship Co ), 93 NLRB 1523

22 Fur Workers Local 80 and Printz Leather Co , 94 NLRB No 209

2 Air Products, Inc , 91 NLRB 1381

4 Newspaper and Mail Delwerers’ Union, 93 NLRB 237

25 Longshoremen’s Local 10 (Pactfic Maritime Ass'n ), 94 NLRB No 159,

% Boilermahers Local 92 and American Pipe and Steel Corp ,93 NLRB 54. Member Murdock, dissenting,
was of the opinion that under the circumstances the union’s conduct did not violate section 8 (b) (2)

See also Hod Carriers Local 36 and George W Reed, 94 NLRB No. 109, Boilermakers Local 6 and Consolidated
Western Steel Corp., 94 NLRB No. 212.
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members, the Board rejected a contention that the union’s conduct
could not restrain and coerce employces, because the conduct was
directed to the employer and no employees had been threatened
with violence or economic reprisals or otherwise induced to join the
union.” The Board said:

By causing the employers to pursue p.eferential hiring practices, the Respon-
dent Union obtained actual economic reprisal against nonmembers and members
who had lapsed from good standing, effectively restraining such employees in
their guaranteed right, under Section 7, to refrain from joining or assisting labor
organizations in the absence of an agreement validly conditioning employment
upon membership in the Union, and thereby violated Section 8 (b) (1) (A).

The Board continued to hold that the application of illegal union-
security provisions coerces and restrains employees in the exercise
of their right to join or refrain from joining unions. Some such
cases decided during the 1951 fiscal year involved the discharge of
employces who had failed to acquire or maintain membership in
good standing and had been suspended or expelled from the union.?
In other cases, the employees to whom the union had denied member-
ship were refused employment or were transferred to less remuner-
ative jobs.®

In one case, the Board was confronted for the first time with the
question whether a union’s unsuccessful attempt to cause the dis-
charge of an employee constitutes restraint and coercion within the
meaning of section 8 (b) (1) (A).3® A majority of the Board held
that conduct which is primarily designed to bring about discrimination
against specific employees is prohibited by that section, even though
it does not succeed.

d. Union Rules on Membership

A proviso to section 8 (b) (1) (A) preserves “the right ot a labor
organization to prescribe its own rules with respect to the acquisition
or retention of membership therein.”

Application of this proviso was involved in two cases. In one case,
the question was whether a union could properly increase its initia-
tion fees in advance of the effective date of a union-shop agreement,
and could warn employees to join the union within a certain time
before that date in order to avoid the proposed increase.® The Board

2 Longshoremen’s Local 1291 and Jarka Corp , 94 NLRB No 54

See also Radto Officers Union (Bull Steamship Co ), 93 NLRB 1523

28 Hardware Union Local 1146 and Carlyle Rubber Co , Inc, 92 NLRB 385, UAW, Local 12 and Electric
Awuto-Lnte Co ,92NLRB 1073, UAW Local 1291 (Wisconsin Azle Diw ), 92 NLRB 968, Restaurant Employees
Local 42 and Childs Co , 93 NLRB 281; Kingston Cake Co and Kingston Mutual Assn , 91 NLRB 447

20 Ashestos Workers Local 7 (Brower & Co.), 92 NLRB 755, Operating Engineers Local 101 and Peerless
Quarries, 92 NLRB 1194,

30 UAW Local 29! (Wisconsin Azle Dw ), 92 NLRB 968 Member Reynolds dissented on the grounds
stated in the Clara-Val Packing Co , 87 NLRB 703

31 UAW Local 753 and Ferro Stamping and Mfg Co, 93 NLRB 1459
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concluded that, because the union was privileged by section 8 (b) (1)
(A) to increase its initiation fee, it was likewise privileged to warn
employees of the impending increase. But, in the second case, the
Board pointed out that the proviso does not protect union rules which
result in discriminatory hiring practices.®?

2. Restraint or Coercion of Employer in'Choice of Bargaining
Agent

Section 8 (b) (1) (B) of the act makes it an unfair practice for a
labor organization or its agents ‘“to restrain or coerce * * * an
employer in the selection of his representatives for the purposes of
collective bargaining or the adjustment of grievances.”

The question of whether union conduct violated the prohibitions
of section 8 (b) (1) (B) arose in only one case.*® The violation was
alleged not as an unfair labor practice charge under that section, but
as an employer’s defense to charges of illegal discrimination in the
discharges of certain employees whose union called a strike against
only one employer in a multiemployer bargaining unit. The employer
contended that the discharges were privileged because of the em-
ployees’ alleged participation in conduct which violated section 8 (b)
(1) B).

In this case, collective bargaining negotiations with the union had
been conducted through the representatives of an association of which
the employer was a member. After collapse of negotiations with the
association representatives, the union called a strike at only one
employer’s plant, and the next day invited the employer to negotiate
a separate contract. The employer contended that the union’s con-
duct was intended to compel it to bargain directly with the union
rather than through its designated representative, and therefore
coerced the employer in the selection of its bargaining representative
in violation of section 8 (b) (1) (B).3

A majority of the Board held that section 8 (b) (1) (B) would have
been violated if any of the association members involved had been
coerced ‘“‘to designate as its agent to deal with the Local for a partic-
ular purpose, a representative other than the one already selected.”
Applying this test, the Board found no violation of 8 (b) (1) (B) by
the union, because it was not shown either that the employer had
designated the association as his representative for separate bargain-

3 Bouermakers Local § and Consolidated Western Steel Corp , 94 NLRB No. 212

¥ Morand Brothers Beverage Co , 91 NLRB 409, Member Reynolds dissenting, enforced in this respect
and remanded 1n other respects, July 23, 1051, 190 F 2d 576 (C A. 7).

% The employer also contended that the union’s conduct constituted an unlawful refusal to bargam
within the meaning of Section 8 (b) (3). This contention also was rejected.
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ing or that the association negotiators were unacceptable to the union.
The Board found that the union resorted to the strike and issued the
invitation for separate bargaining only to obtain a satisfactory con-
tract. “Such an invitation does not per se constitute restralnt or
coercion,” the majority declared.

The majority also rejected the contention that the union violated
section 8 (b) (1) (B) merely by seeking separate bargaining rather
than joint bargaining. The Board held that this was “an appropriate
attempt to engage in collective bargaining” which was not incon-
sistent with the individual employers retaining membership in the
agsociation nor with the resumption of association-wide bargaining
at an appropriate time. The Board found that the construction of
8 (b) (1) (B) sought by the employer would preclude a union from
seeking to enter into separate negotiations, in' lieu of joint negotia-~
tions, even after joint negotiations had collapsed. The Board said:

. Such a view is inconsistent with the basic policy of the Act to encourage
the practice and procedure of collective bargaining, as it would prevent the parties

to a labor dispute from exhausting the possibilities of settling their dispute by
collective bargaining rather than economic attrition. . . .

' 3. Causing or Attempting to Cause lllegal Discrimination

Section 8 (b) (2) forbids a union or its agents ‘“‘to cause or attempt
to cause’”’ an employer to discriminate against employees in terms
or conditions of employment, to encourage or discourage membership
in a labor organization. However, this section permits a union to
obtain the discharge of an employee who fails to tender the union
initiation fees and dues uniformly required under a legal union-shop
agreement.

The types of discrimination which a union is forbidden to cause
are not limited to discharges for nonmembership in the union, but may
include all types of discrimination in which an employer is forbidden
to engage. Thus, in one case, a union was found to have violated
section 8 (b) (2) when it caused an employer, as completion of a proj-
ect neared, to discharge members of a subordinate local before dis-
charging members of the parent local.®®* The Board also found an
8 (b) (2) violation when an employee was caused to resign his job
involuntarily after the union had called a work stoppage to compel
him to make up a delinquency in his dues.*

# Chairman Herzog did not jomn 1 this portion of the majority’s rationale.
3% Sub Grade Engineering Co , 93 NLRB 406, Member Murdock dissenting on another points
3 Pappas & Co., 94 NLRB No, 189.

074250—52— 15



214 Sixteenth Annual Report of the National Labor Relations Board

a. What Constitutes “'Causing”

~ Where actual discrimination against an employee has occurred and

a violation of 8 (b) (2) is alleged, the Board must determine whether
or not it was in fact caused by the respondent union. However, it is
not necessary that the union resort to economic force or threats to be
held responsible for causing illegal discrimination. A majority of
the Board held in one case that a union’s request for the illegal dis-
charge of employees violated this section, where the union was in a
position to back up its request with economic action and where the
request resulted in actual discrimination.®® In this case, the union
was the source of the employer’s labor supply and possessed “‘potential
power to deprive the employer of its labor market.” The majority
rejected the contention that this request, which was not accompanied
by any threat of strike or economic action, was merely ‘‘persuasion”
protected by section 8 (¢), the “free speech” provision. Under these
circumstances, the Board held, the union’s request was the cause
of the illegal discharges. The Board distinguished this case from
two prior cases where mere requests for illegal discrimination were
held protected by 8 (¢), because no actual discrimination resulted in
those cases.® i

An illegal union-security agreement also may be the basis for a
finding that a union caused illegal discrimination. When a union
makes such an agreement with the intent that it shall be enforced,
the Board has ruled, the union must be deemed to have caused any
discrimination against specific employees. that results from application
of the contract.®® Discrimination was found also to have been caused
by the union in a case where the union arranged with the employer
for discharge of a dissident union member as a condition to the execu-
tion of a contract and termination of a current strike.*

A union also was found to have caused the discharge of a ship’s
purser when the discharge followed the employer’s discovery that
stewards who were members of the union had been instructed not to
sign ship’s articles until the purser was dismissed.®” In another case,
where an employee was refused clearance for employment by the union,
although he was in fact a member in good standing as required by the
union’s preferential hiring agreement, a majority of the Board ruled
that the union’s refusal to issue the clearance illegally caused the

- 38 Sub Grade Engineering Co, 93 NLRB 406, Member Murdock dissenting on this pomnt. See also W.
Hawley & Co, 93 NLRB 1126

% The two prior cases are’ Denver Buiding and Construction Trades Council (Henry Shore), 90 NLRB
1768, and International Longshoremen’s and Warehousemen's Union (Juneau Spruce), 90 NLRB 1753

40 Childs Co,, 93 NLRB 281.

41 Acme Maitiress Co , 91 NLRB 1010, enforced 192 F. 2d 524 (C. A. 7).

42 Burns Steamship Co., 92 NLRB 877, Member Murdock dissenting in part.
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employee’s failure to obtain employment.® In one case during the
past year, the Board applied the doctrine that a union, whose last
request for the illegal discharge of an employee was made before the
effective date of the amended Act, will be held to have caused the
subsequent discharge of the employee if the union’s conduct after
that date shows it intended the original request to remain operative.*

In several other cases, the Board held that the evidence did not
establish that the respondent unions had caused the illegal discrimina-
tion.** In one case, the Board declined to infer, from the union’s
admitted hostility to an employee because of his activity on behalf
of a rival union, that the union had caused his discharge when there
was no evidence establishing a direct connection between the union
and the discharge.** The Board also rejected a trial examiner’s
inference in another case that a union had caused an employer to give
preference to union members by supplying the employer with a copy
of the union’s trade rules, which provided for such preference.# In
another case, a majority of the Board concluded that a hiring proposal
made in connection with other strike demands, which explicitly was
to be administered without discrimination, did not violate section
8 (b) (2). However, the Board found that the hiring hall provisions
ultimately adopted by the parties were discriminatory both inherently
and in their enforcement.®

b. “Attempts' to Cause Discrimination

Section 8 (b) (2) prohibits & union not only from actually causing
employers to discriminate against employees, but also from attempt-
ing to do so.

In two cases in which it was found that unions attempted to cause
employers to discriminate unlawfully in favor of their members by
actual and threatened picketing, the Board was confronted with the
question whether the picketing activities, which were peaceful, came
within the protection of section 8 (¢).® Concluding that picketing for

4 Bull Steamship Co, 93 NLRB 1523, Member Murdock dissenting

4 Wisconsin Azle Dwnswon, 92 NLRB 968  TFor statement of doctrine, see Combustion Engineering Co ,
Inc., 8 NLRB 1264.

4 See J. K Paterson, 90 NLRB 1851; Queens-Premer-Dressing Corp , 92 NLRB 42,

46 New York State Employers Association, 93 NLRB 127.

41 The Kellogg Co, 94 NLRB No 74.

48 Pacific American Shipowners Associatton, 90 NLRB 1099 Member Reynolds dissented on the ground
that the union’s proposal, notwithstanding the provision for its nondiseriminatory application, was illegal
and constituted an unlawful attempt to cause the employer to violate section 8 (a) (3)

49 Denver Building & Construction Trades Council (Henry Shore), 90 NLRB 1768, enforced 192 F. 2d. 577
(C A. 10) and International Longshoremen’s and Warehousemen’s Union, Local No 16 (Juneau Spruce),
90 NLRB 1753 Section 8 (¢) provides that ““The expressing of any views, argument, or opinion, or the
dissemination thereof, whether in written, printed, graphic, or visual form, shall not constitute or be evi-
dence of an unfair labor practice under any of the provisions of this Act, if such expression contains no
threat of reprisal or force or promise of benefit.” N
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purposes prohibited by section 8 (b) (2) is unlawful, the Board said:

. we are now satisfied that our position in the Wadsworth case, stated as
broadly as we stated it there, was not correct, with respect to the status of picket-
ing under Section 8 (c) of the amended Act. In that case, decided February 18,
1949, both the majority and the dissenting members of the Board assumed that
peaceful picketing was necessarily an expression of ‘‘views, argument, or opinion”
within the meaning of Section 8 (¢). That assumption was based upon the
Supreme Court’s earlier decisions in Thornhill v. Alabama and related cases, in
which peaceful picketing in a labor dispute was apparently assimilated to ““free
speech’” for the purposes of the first and fourteenth amendments to the Constitu-
tion. More recently, however, in Giboney v. Empure Storage and Ice Company,
decided April 4, 1949, and in three cases decided on May 8, 1950, the Supreme
Court made it clear that the Thornhill doctrine is not so broad as we and others
had supposed. In one of these recent decisions the Court held that a State may
restrict picketing engaged in for the purpose of compelling an employer to agree
to discriminate against nonmembers of the picketing union, contrary to the
State’s public policy. And the Court pointed out that picketing—even peaceful
picketing—has aspects which are more than speech, and that it may therefore be
restricted, at least where it 1s undertaken for an unlawful objective.

Of course, we are here determining the scope of statutory provisions, not of the
constitutional guaranty of free speech. But inginterpreting Section 8 (c), the
“free speech” guaranty of the amended Act, it is our duty to follow the Supreme
Court’s present views on the status of picketing under the first amendment. For
there is nothing in the Act or in its legislative history to indicate that Congress
intended to go beyond the protective scope of the Constitution in exempting the
picketing activities of labor organmizations from the various prohibitions contained
1 Section 8 (b). It follows that the Respondents’ picketing in this case and their
threats to picket were unfair labor practices, for Congress outlawed the Re-
spondents’ objective by Section 8 (a) (3) of the Act, and interdicted, in Section 8
(b) (2), all means other than mere persuasion, or ‘‘views, argument, or opinion”
which 'a union might employ to achieve that unlawful objective.® [Footnotes
omitted.]

Another important question raised during the past year was
whether the adoption of illegal union-security provisions constitutes
an illegal attempt to cause discrimination. The Board held that the
execution of such an agreement by a union, with the intention that
the illegal provisions be enforced, is an unlawful attempt to cause the
contracting employer to violate section 8 (a) (3), because it creates
conditions which may result in future discrimination.®® The same
reasoning was applied in the case of the renewal of illegal union- -
security agreements.”® Moreover, the Board held that the rule of
the Acme Mattress case applies with equal force in the case of an oral
understanding between a union and an employer for the hiring of
employees in a discriminatory manner.® Conversely, a majority of

© Denver Building & Construction Trades Council (Henry Shore), cited above, at pp 1769-1770.

8 Acme Maltress Co , 91 NLRB 1010

82 New York State Employers Assn , 93 NLRB 127, see also Strauss Stores Corp , 94 NLRB No. 80, Printz
Leather Co., 9¢ NLRB No. 209

8 Consolidated Western Steel Corp., 94 NLRB No. 211,
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the Board held that inclusion of an illegal union-security clause in a
contract by mutual mistake did not constitute an attempt to cause
illegal discrimination, because the union did not intend to obtain or
enforce the clause and no discriminatory conditions were in fact
created.®** However, the Board indicated in the Acme Maitress case
that the mere request of a union that the employer discriminate un-
lawfully in favor of its members, standing alone, was not considered
an “attempt to cause’” such discrimination. Rather, such a request
was held at the most an “attempt to persuade” the employer to take
such action and, in view of the legislative history of section 8 (b) (2),
is not prohibited.%

c. Finding of Employer Violation Not Necessary Under 8 (b) (2)

In several of the cases in which unions were charged with having
caused employers to violate section 8 (a) (3), it was asserted that the
Board could not make an 8 (b) (2) finding except in connection with
a complaint and a finding that the employer involved had violated
section 8 (a) (3). Rejecting this construction of the reference to
section 8 (a) (3) in section 8 (b) (2), a majority of the Board in the
Marine Cooks % case, said:

We believe, and find, that the emphasized language was intended by Congress
to be descriptive of the kind of discharge it is unlawful for & union to cause or
attempt to cause. We note that an atfempt by a labor organization to cause a
discriminatory discharge i3 a violation of Section 8 (b) (2), even though it would
never be possible to find a violation of 8 (a) (3) by the employer where he resisted
the attempt and refused to diseriminate. Necessarily, therefore, the statutory
words ‘““in violation of subsection (a) (3)” are merely descriptive with reference
to an attempt. These same quoted words do not take on a new and different
meaning when the attempt succeeds—they again merely describe the kind of
discharge it is unlawful for the union to demand.

However, in another case, the Board pointed out that, while the
employer need not be a party to an 8 (b) (2) proceeding, the General
Counsel must show, where actual discrimination is alleged, that the
respondent union caused the employer ‘‘to engage in conduct which—
if the employer were before the Board—would be found to violate
section 8 (a) (3).”%

In several cases, the Board found that the respective unions, not-
withstanding the absence of any union-security agreements, had
succeeded in securing the application of discriminatory hiring prac-

8 Monolith Portland Cement Co, 94 NLRB No 211, Member Reynolds dissented on this point, Member
Murdock dissented on another point,

8 Denver Building & Construction Trades Councdl (Henry Shore), 30 NLRB 1768, and International Long-
shoremen's and Warehousemen’s Union, Local No 16 (Juneau Spruce), 30 NLRB 1753

% Burns Steamship Co , 92 NLRB 877, Member Murdock dissenting,

87 Herald Tribune, 93 NLRB 419, see also Wisconsin Azle Dw , The Timken-Detroit Azle Co, 92 NLRB
968,
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tices ® and in obtaining the discharge of employees who had failed
to observe union rules and policies.®® In other cases, the discrimi-
natory treatment of employees was the result of the application of
invalid union-security agreements between the respective unions and
employers.®

In one case, the Board dismissed certain charges under section
8 (b) (2) in order to prevent an abuse of its processes.® In this case,
a union which had a jurisdictional dispute with another union arranged
with the employer to ‘“hire” its members and to discharge them upon
the anticipated request of the second union. The employees involved
were parties to the token hiring and firing and, upon their discharge,
filed charges with the Board as instructed by their union. Under
these circumstances, the Board found that the hiring-firing scheme
in which the employers participated did not result in a bona fide
employer-employee relationship, and that the participating employees
did not invoke the Board’s processes order to remedy an unfair labor
practice but for the sole purpose of getting the Board to assist their
union in forcing the employer to assign the disputed work to its
members.

d. Discrimination Under Valid Union-Shop Agreements &

The Act permits a limited form of union-shop agreement, but
section 8 (b) (2) authorizes discharge or other disciplinary action
against an employee under such an agreement only for “his failure to
tender the periodic dues and the initiation fees uniformly required”
to maintain union membership. In administering this provision, the
Board was confronted in two cases with questions on what consti-
tutes “periodic dues,” and in two other cases with questions on what
constitutes a “tender’” of dues or fees as required by the statute.

One such case presented the question of whether amounts charged
union members as a fine for nonattendance at membership meetings
constitute ‘“‘periodic dues” within the meaning of the statute.®® A
majority of the Board held that such fines were not “periodic dues”
within section 8 (b) (2) and their nonpayment could not be made the

8 Pacific American Shipowners Ass’n , 90 NLRB 1099, Brower & Co , 92 NLRB 1099, American Pipe and
Steel Corp , 93 NLRB 54, George W. Reed, 94 NLRB No 109, General Electric Co, 94 NLRB No, 193.

® Printz Leather Co, 94 NLRB No 209; Amertcan Pi1pe and Steel Corp , 93 NLRB 54, Air Products, Inc.
91 NLRB 1381.

8 Kingston Cake Co and Kingston Mutual Ass'n., 91 NLRB 447, Carlyle Rubber Co, Inc, 92 NLRB 385,
Unated Howsting Co , 92 NLRB 1642, Squirt Distributing Co , 92 NLRB 1667, Waterfront Employers Ass'n
of the Pacific Coast, 90 NLRB 1021, Pacific-American Shipowners Ass'n , 90 NLRB 1099, Vaughn Bower,
93 NLRB 1147, Sterling Furniture Co , 94 NLRB No 20

8 Voughn Bowen 93 NLRB 1147,

82 See also discussion cases involving employers in section 3 e ot subchapter A, above

83 Electric Auto-Late Co., 92 NLRB 1073, Member Styles dissenting,
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basis of a request for the discharge of the delinquent member. The
majority held that the statutory terms are intended—

. . . to include the requirement that such dues be charged to all members
alike or that any distinctions in amount be based upon reasonable general classi-
fications A charge which distinguishes between individual members who attend
particular meetings and those who do not attend particular meetings, in our
opinion, is not one “uniformly’” applied. Moreover, we do not doubt that a
member’s attendance at a union meeting is highly desirable and salutary to carry
out the democratic process. But, as we have already held, # the Act as written
may not be used as a means of requiring such attendance. The Act’s machinery
is equally unavailable to enforce the collection of a fine to.accomplish this union
objective.

Nor could the fact that the union’s constitution defined such a
fine as a “due” alter the meaning of the statutory term, the Board
held. The international union, the majority said, “could not by the
simple expedient of altering a definition, bring within the statute’s
limiting words ‘periodic dues and initiation fees,” all of the various
fines and assessments theretofore applied against its membership.”
In an earlier case, the Board had similarly held that fines imposed for
violation of union rules were not ““ periodic dues’” or “initiation fees”
which a union could require employees under a valid union-security
agreement to pay in order to retain their jobs.%

(1) Checkoff and Tender of Dues

The Electric Auto-Lite case also presented a question on the opera- .
tion of a blanket checkofl authorization under a valid union-security
agreement. The authorization in this case simply directed the em-
ployer to deduct for the union a specified amount that equalled the
union’s monthly dues, but it did not specify the purpose to which
this sum was to be applied. The union applied it to delinquent
charges other than dues, and then caused the employer to discharge
the employee for failure to pay his dues. A majority of the Board
held the discharge a violation. The Board declined to infer that
this diversion of dues monies was authorized by either the blanket
checkoff authorization or a provision of the union’s constitution
which provided for such diversions. . The Board declared that, in a
discrimination case, it could not recognize or give cffect to any such
procedure unless it was “evidenced by a clear and specific authoriza-
tion”” for each diversion.

Construing the statutory phrase “failure to tender,” the Board
held in one case that an employee’s statutory obligation to ‘‘tender”
such payments is satisfied by the delivery of a written checkoff author-

¢ Here the Board cited Union Starch & Refining Company, 87 NLRB 779; Fifteenth Annual Report,
pp. 112-113.
88 Parker Pen Co., 91 NLRB 883;
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ization to the contracting union.® In another case, the Board held
that a union violated section 8 (b) (2) by causing the discharge of an
employee whose tender of dues and initiation fees it had rejected
because of the employee’s refusal to pay fines prewously assessed
against her.” Likewise, a violation was found where a union caused
the discharge of an employee who had shown himself willing to pay
his back dues but had refused to pay his fine.*® When the employee
on successive occasions called at the union hall offering to pay his dues
and reinstatement fees, he was referred to but not permitted to see
the executive board. The Board observed that on these occasions
the employee was not required to go through the useless gesture of
actually handing the money to the cashiér, and that its holding in
the Union Starch * case was not intended to require & “tender’” in a
strictly legal sense. Moreover, an employee in order to be protected
against discrimination under a valid union-security agreement need
not tender initiation fees and dues where membership in the contract-
ing union is available to him only upon compliance with a term or
condition that is discriminatory under the statute.™

4, Refusal to Bargain

Section 8 (b) (3) makes it an unfair labor practice for a labor organ-
ization or its agents to refuse to bargain collectively with an employer
when it is the representative of a majority of a group of his employees
- which is appropriate for bargaining.

Section 8 (d) defines collective bargaining as ‘‘the performance of
the mutual obligation of the employer and the representative of the
employees to meet at reasonable times and confer in good faith with
respect to wages, hours, and other terms and conditions of employ-
ment . . . and the execution of a written contract incorporating
any agreement reached if requested by either party, but such obliga-
tion does not compel either party to agree to a proposal or require
the making of a concession. . . .”

Because labor organizations are formed primarily when employees
desire to negotiate with their employer, the cases in which unions
are charged with unlawful refusal to bargain rarely involve any alle-
gation of an outright refusal by the union to meet or negotiate with
the employer. Ordinarily, cases in which a union is alleged to have
refused to bargain involve the legality of some proposal insisted on

8 Ferro Stamping and Mfg Co, 93 NLRB 1459,

¢ Parker Pen Co,91 NLRB 883  See also Von's Grocery Co ,91 NLRB 504, where the Board adopted the
trial examiner’s concluston that the unton mvolved violated section 8 (b) (2) by bringing about the discharge
of an employee after refusmg to accept his tender of a sum of money in payment of an imitiation fee and dues.

8¢ Baltimore Transfer Co 94 NLRB No. 220

8 Union Starch end Refining Co , 87 NLRB 779, 784.

0 Kawser Aluminum & Chemcal Corp , 93 NLRB 1203,
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by the union or upon a technical point of bargaining such as the
question of the legality of a union dealing individually with an em-
ployer who has been represented in bargaining by an association.
This pattern prevailed in cases decided by the Board during the
1951 fiscal year as during past years.™

a. Bargaining With an Employer Association

The question of a union’s right to bargain with an individual em-
ployer in a situation where association bargaining had hitherto pre-
vailed was presented to the Board during the past fiscal year. It
was raised in one case where the allegation of union refusal to bargain
was not formally charged, but instead was urged by a group of em-
ployers as a defense to charges of having illegally discharged their
employees because the union called a strike against one employer of
the group.™

In this case, after extensive bargaining with the associations repre-
senting the group of employers involved in the case, the union called
a strike at the plant of one employer and the next day invited him to
negotiate a separate contract. The employers contended that the
union violated Section 8 (b) (3) by seeking to bargain separately with
this employer, when the association was his authorized bargaining
agent and when an association-wide unit of employees was the appro-
priate unit for bargaining.

The Board agreed that the union was required to bargain with the
associations, as the agent of the employers, until an impasse was
reached. A majority of the Board found that the union had bar-
gained with association representatives until negotiations collapsed
and, even in proposing negotiations with individual employers, did
not seek to exclude association representatives. The majority opinion
said:

The duty of the Local under the Act to bargain with the Associations could be
no broader than the authority vested in the Associations to bargain with the Local.
The authority of the Associations was, so far as appears from the record, limited to

association-wide bargaining, and did not extend to the separate bargaining pro-
posed by the Local . . .

Nor would such proposals for separate negotiations, even if they were to
preclude participation by association representatives, violate the requirement of
Section 8 (b) (3) that the Local bargain with an employer. TFor each Respondent
continued to be an employer under the Act, with whom the Local was free to
bargain after an impasse had been reached in association-wide bargaining. . . .

The Board also rejected the employers’ contention that the union
had refused to bargain by seeking to establish individual employer

71 See Fourteenth Annual Report, pp. 86-87, Fifteenth Annual Report, pp. 133-137.
13 Morand Brothers Beverage Co , 91 NLRB 409, Member Reynolds dissenting
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units when an association-wide unit was appropriate. The Board
rejected the theory underlying this contention that past bargaining
had established the association unit as the only one appropriate.
The majority pointed out that ‘‘the Act requires only that the unit
be ‘appropriate’ . . . to ensure to employees, in each case, ‘the fullest
freedom in exercising the rights guaranteed by this Act.”” Moreover,
the Board noted that it has long been Board policy to permit employ-
ers great freedom in the fashioning of multiemployer units by per-
mitting them to withdraw from such units when they wish. There-
fore, permitting a union to resort to single-employer bargaining after
an impasse had been reached in association bargaining serves only to
equalize the bargaining obligations of unions with those of employers,
the Board concluded. On these points, the majority opinion said
further:

. Balancing the instability resulting from the collapse of negotiations on a
multiemployer basis against the benefits derived from further collective bargain-
ing on a single-employer basis, we conclude that, in this case, to ensure the fullest
freedom in exercising the collectlve bargaining rights guaranteed to employees
single-employer units could be found appropriate.

‘While such a conclusion might give to unions a limited alternative choice as to
bargaining units, it would reduce to that extent the existing disparity between
the treatment accorded employers and unions. . . .

But the Board held that, even assuming that the association unit
were the only appropriate one, it still would not follow that the union’s
conduct violated the act. On this point, the majority opinion said:

. While it is true that under this view any bargaining on a single-employer
bagis with a particular respondent [employer] would be limited to a segmeat of
the appropriate, multiemployer unit, Section 8 (b) (3) does not, in our opinion,
require that all the employees in an appropriate unit, particularly in a multi-
employer unit, be bargained for simultaneously, or that they be covered by the
same contract. It is sufficient that the party seeking to bargain for a portion of
the statutory unit intends, as did the Local n this case, to negotiate at an appro-
priate time for the rest of the employees in such unit.

In two other cases, unions were charged with having refused to
bargain by insisting upon illegal hiring provisions in proposed
contracts. In one case, the Board found that the evidence did not
establish that the union had insisted upon the discriminatory pro-
visions.”® In the other case, the Board concluded that the hiring
provisions which the union advanced were not discriminatory.™
Other violations of the act were found in both cases.

73 International Longshoremen’s and Warehousemen’s Union (Waierfront Employers Association of the
Pacific Coast), 90 NLRB 1021. However, 1n this case, the Board found that the union by agreeing to the
employers’ proposal to continue a discrimmatory hiring arrangement violated section 8 (b) (2) and 8 (b)
) (A).

" Natonal Uniwon of Marine Cooks and Stewards (Pacific American Shipowners Association), 90 NLRB
1099, Board Member Reynolds dissenting. In this case also, the Board found that the union violated
section 8 (b) (2) and 8 (b) (1) (A) by agreeing to continuation of & discriminatory hiring arrangement,
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In another case, a union was charged with unlawfully refusing to
reduce an agreement with the employer to writing as required by
section 8 (d), but the Board found that no agreement had actually
been reached.™

5. lllegal Secondary Strikes and Boycotts

The act’s prohibitions against secondary strikes and boycotts are
contained in subsections (A) and (B) of section 8 (b) (4). Subsection
(A) contains the general prohibitions against such strikes and boy-
cotts. Subsection (B) forbids a strike or boycott action at the plant
of one employer for the purpose of forcing another employer to recog-
nize or bargain with a union which has not been certified by the Board
as a bargaining representative for the latter employer’s employees.
The recognition type of secondary strike or boycott is discussed in
subsection 6 of this chapter.

Specifically, in both subsections of the act, a union or its agents is
forbidden to engage in such strikes or boycotts or “to induce or en-
courage employees’” to engage in them. For the purpose of clarity,
the Board has adopted the practice of designating the employer with
which the union has its primary dispute, or from which recognition is
sought, as the primary employer. The employer whose employees
the union is alleged to have induced or encouraged to engage in second-
ary action is generally termed the secondary or neutral employer.

a. Scope of the General Prohibition

In one case, the Board was confronted with a question of whether a
temporary withholding of services on union instruction comes within
the prohibition of section 8 (b) (4) (A). In this case, the union in-
structed an employee of a secondary employer not to handle a trailer
received from g trucker with whom the union had a dispute.”® The
union contended its only object was to have an opportunity to deter-
mine whether the secondary employer’s use of the trailer conflicted
with a clause in the union’s contract with him, which reserved to the
union the right to refuse to accept freight from, or make deliveries to,
struck establishments. The Board found that an object of its conduct
necessarily was to force the secondary employer to cease doing busi-
ness with the struck employer until the applicability of the contract
clause was determined. Finding that the secondary employer was
not violating the contract clause, the Board concluded that this sec-
tion could not be construed to permit even a temporary boycott where
there was no applicable contract provision.

8 International Molders and Foundry Workers Union (The Hamulton Foundry end Machzfte Co), 91

NLRB 139
8 Local 294, International Brotherhood of Teamsters (Western Express Co ), 91 NLRB 340.
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In another case, the Board held that none of the prohibitions of
section 8 (b) (4) was violated when a union sought to strengthen its
bargaining position by instituting a consumer boycott and by instruct-
ing teams of strikers to visit sister locals and induce them to support
the consumer boycott.” These teams were instructed not to request
either a boycott or the picketing of the employer’s dealers or suppliers.
The illegality of the boycott was alleged in this case by the employer
as a defense to charges of illegal discharge of employees.

b. Inducement or Encouragement of Employees

In several cases, questions arose as to whether a union’s conduct
was addressed to employees in order to “‘induce or encourage” them to
take action of the kind and for the purposes forbidden by section 8 (b)
(4) (A).”

The Board reaffirmed in two cases its prior rulings ™ that section 8
(b) (4) (A) does not prohibit a union from inducing employers to cease
doing business with one another.® In one case, the Board dismissed
charges of secondary boycott when it found that the union had limited
its activities solely to the inducement of secondary employers and
their management personnel, and there was no evidence, either direct
or circumstantial, of any attempt to induce employees.®® As to super-
visory employees whom the union had approached in this case, the
Board found it irrelevant that they were union members and handled
union messages for subordinates. The Board said, ‘“Neither the defi-
nition of the word ‘supervisor’ as used in the Act, nor the exclusion of
supervisors from the term ‘employee’ as used in the Act, provides for”
special treatment of union adherents.”” In the other case, an employer
urged as a defense to charges of illegal discrimination that the union
had engaged in an illegal secondary boycott by prevailing upon certain
customers to abstain from purchasing employer’s products. The
Board rejected this defense on the ground that the customers were
employers.®

Another question which arose in & number of cases was whether
union conduct alleged to violate this section actually constituted
“inducement or encouragement”’ of employees. In one case, the
Board held it was inducement and encouragement within the meaning

" The Hoover Co., 90 NLRB 1614, enforced as modified in other respects, 191 F. 2d 380 (C. A 6), July 9, 1951.

8 The tests and principles applied in the cases involving 8 (b) (4) (A) also apply to cases in which unions
are alleged to have “induced or encouraged” employees to engage 1n prohibited conduct for the objects speci-
fied in subsections (B), (C), and (D) of section 8 (b) (4).

™ Local 294, International Brotherhood of Teamsters (Conway’s Express), 87 NLRB 972; Sealright, Pacific,
Ltd., 82 NLRB 271.

8 Consolidated Frame Co., 91 NLRB 1295; Local 878, International Brotherhood of Teamsters (Arkansas
Ezxpress, Inc.), 92 NLRB 255. .

81 Local 878, cited above.

83 Consolidated Frame Co., cited above.
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of the section when a union agent had his secretary call union members
employed at various meat markets to inform them that a meat
wholesaler had been placed on the union’s unfair list.®® But in the
same case, the Board, reversing a trial examiner’s finding, held
unanimously that the union’s internal operations in connection with'
the listing of this employer as unfair were primary and therefore
lawful. On this point, the Board’s unanimous opinion said:

There is valid support in pracﬁical human experience, although perhaps not
in abstract logic, for prohibiting a union, as we have done, from telling a specific
employee at his place of work about an unfair list, and yet holding the promul-
gation of that unfair list at a union meeting to be lawful. In effectuating the
evident purpose of Congress to permit primary action while prohibiting secondary
inducement, we cannot escape drawing a line somewhere so as to preserve a proper
area in which both congressional objectives can best be fulfilled. As we indicated
in the Grauman case® it is traditional primary action for a union, within its own
councils, to classify a primary employer as unfair, whereas conveying the same
information to a secondary employer’s employee at his place of work assumes
the aspect of unlawful secondary inducement tantamount to a specific direction
to cease work.

In the Local 878 case, the Board rejected the contention that a
strike threat addressed to the manager of a secondary employer ‘“‘in
hearing distance” of two employees constituted unlawful induce-
ment.® Because the union’s agents lawfully could have discussed at
union meetmgs its plan to bring pressure directly on the secondary
employers, the Board found it was immaterial that the strike threat
might have been overhead by rank-and-file employees. In the same
case, the Board likewise held that a threat to picket, made in a sec-
ondary employer’s office, was not unlawful because it was made in
the presence of a young woman office employee who was not required
to do any of the work which the union sought to interrupt. The
Board held also that a contract between the secondary truckers, and
the union in this case, which provided that employees might refuse
to cross primary picket lines, did not unlawfully induce secondary
employee action.

However, the Board found illegal inducement of secondary em-
ployees where the employees of one of the primary employer’s cus-
tomers were suspended from the union, without explanation, after
disregarding a remark by a union agent that he wished to have de-
livery of the primary employer’s products stopped.®

8 _dmalgamated Meat Cutters Union No 808 (Western, Inc), 93 NLRB 336.

8 The Grauman Co, 87 NLRB 755 (1949).

8 Local 878, cited above

8 Construction and General Laborers Union, Local No 820, International Hod Carriers (Armco Drainage
and Metal Products, Inc.), 93 NLRB 751.
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c. Situs of the Primary Dispute

In determining whether a union has engaged in, or has induced
employees to engage in, activities prohibited by section 8 (b) (4)
(A), the Board also considers the place where the conduct occurred
in relation to the site of the primary dispute. Ordinarily, a union’s
conduct is held to be secondary and prohibited if it occurs at the
premises of a secondary employer and calls for action of employees
of the secondary employer away from the primary dispute’s actual
site.

The situs of a primary dispute is particularly important where the
lawfulness of picketing activities is in issue. In this regard, the
Board reiterated in one case that ‘‘picketing at the premises of a
primary employer is traditionally recognized as primary action even
though it is ‘necessarily designed to induce and encourage third
persons to cease doing business with the picketed employer.” *’ &

However, the Board is confronted at times with disputes which
do not have a fixed situs but are movable, particularly in the trans-
portation industries. In one such case, the respondent union had a
dispute with the owner of a ship of foreign registry which was docked
at an American shipyard for the purpose of converting it to carry a
different type of cargo.’®8 In order to enforce certain demands for
the establishment of American wage scales and working conditions
for the seamen who were to man the ship, the union sought to picket
the ship. It first requested permission of the shipyard to picket
the ship at the dockside in the shipyard. When this was denied, the
union stationed pickets at the entrance to the shipyard. The picket-
ing began only after the conversion was about 90 percent complete
and the ship’s crew was nearly all on board preparing for the forth-
coming voyage. Signs carried by the pickets named only the ship as
unfair to the respondent union and the Board found that the union
and its pickets were “‘scrupulously careful to indicate that its dispute
was soley with the primary employer [the owners of the ship].”
Under these circumstances, a majority of the Board ruled that this
was lawful primary picketing.

The majority opinion said:

. . . In the kind of situation that exists in this case, we believe that picketing of
the premises of a secondary employer is primary if it meets the following condi-

tions: (a) The picketing is strictly limited to times when the situs of dispute is
located on the secondary employer’s premises; # (b) at the time of the picketing

8 Sailors’ Union of the Puacific (Moore Dry Dock Co), 92 NLRB 547, citing Ou Workers International
Union (The Pure Oud Co.), 8¢ NLRB 315.

8 Sailors’ Umion of the Pacific (Moore Dry Dock Co), cited above, Members Reynolds and Murdock
dissenting, The dissent took the view that the rule laid,down for cases of ambulatory situs was too broad

8 Here the Board cited Sterling Beverages, Inc , 90 NLRB 401,
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the primary employer is engaged in its normal business at the situs; % (¢) the
picketing is limited to places reasonably close to the location of the situs; and (d)
the picketing discloses clearly that the dispute is with the primary employer. All
these conditions were met in the present case.

On the matter of movable sites of primary disputes, the Board said:

When the situs is ambulatory, it may come to rest temporarily at the premises
of another employer. The perplexing question is: Does the right to picket follow
the sifus while it is stationed at the premises of a secondary employer, when the
only way to picket that siuus is in front of the secondary employer’'s premises?
Admittedly, no easy answer is possible. Essentially the problem is one of bal-
ancing the right of a union to picket at the site of its dispute as against the right of
a secondary employer to be free from picketing in a controversy in which it is
not direetly involved.

When a secondary employer is harboring the situs of a dispute between a union
and a primary employer, the right of neither the union to picket nor of the second-
ary employer to be free from picketing can be absolute. The enmeshing of
premises and sifus qualifies both rights. . . .

The majority further made it clear that this ruling applied only
where the primary employer was actually engaged in normal opera-
tions on the secondary employer’s premises. On this point, the Board
said:

. . . We are only holding that, if a shipyard permits the owner of a vessel to use
its dock for the purpose of readying the ship for its regular voyage by hiring and
training a crew and putting stores aboard ship, a union representing seamen may
then, within the careful limitations laid down in this decision, lawfully picket in
front of the shipyard premises to advertise its dispute with the shipowner.

In two cases during the past year, questions arose as to whether
picketing of trucking operations constituted primary activity within
the principle of the Schulz case or forbidden secondary activity under
the rule of the Sterling Beverages case.”* In both cases, the Board
ruled the picketing illegal. In one case, the Board found that the
picketing was unlawful because the trucks were not the situs of the
union’s primary dispute and the primary employer’s premises could
readily have been picketed.®* In the second case, the Board found
that the situs of the union’s dispute with certain timbermen, who pro-
duced timbers for mines, was at their sawmills rather than at their
trucks and that picketing at the mine of a secondary employer where
trucks took the timbers was unlawful secondary activity.®® . Moreover,
while the signs in this case advertised that the dispute was between the
unions and the timbermen, picketing was not confined to the time the
timbermen’s trucks were on the mine premises but occurred both
before arrival of the trucks and after their departure.

9 Here the Board cited Schulz Refrigerated Service, Inc , 87 NLRB 502 (1949).

9t See Schulz Refrigerated, Inc , and Sterling Beverages, Inc., both cited above, Fifteenth Annual Report,
pp 139-141.

92 Amalgamated Meat Cutters, Local $08 (Western Inc ), 93 NLRB 336.

9 Unsted Construction Workers (Kanawha Coal Operators Association), 94 NLRB No. 236.
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Also, during the past fiscal year, the Board reaffirmed its earlier
ruling that letters and other appeals by a union requesting employees
of other employers and their unions to cooperate with it are lawful when
they invite action only at the situs of the primary dispute.*

d. Efforts to Compel Employer or ‘Self-Employed Person to Join Union or
Employer's Association

Section 8 (b) (4) (A) also forbids a union from seeking to force an
employer or self-employed person to join either a labor organization or
an organization of employers. '

In one case decided during the past fiscal year, the Board found
that this section was violated by the secondary efforts of a union to
force a group of timbermen, who were both employers and self-em-
ployed truck drivers, to join both the union and an employers’ asso-
ciation.® The Board found in this case that the union had induced
and encouraged employees of the secondary employer’s mine to engage
in a strike and a concerted refusal to use mine timbers supplied by the
timbermen, for this object. The union’s pickets also engaged in cer-
tain primary activities against the timbermen, but the Board limited
its cease-and-desist order to the union’s secondary activities, saying,
“However, we do not intend to indicate thereby that primary as well
as secondary action is not proscribed by Section 8 (b) (4) (A) where an
object thereof is to force or require any employer or self-employed
person to join any labor or employer organization. This is an issue
not presented to us for determination in the instant case and therefore
we do not pass upon it at this time.”

6. Secondary Strikes and Boycotts for Recognition

Section 8 (b) (4) (B) prohibits secondary strikes and boycott
activities to force an employer to recognize or bargain with a labor
organization which has not been certified by the Board as the repre-
sentative of his employees.

Section 8 (b) (4) (C) further prohibits unions from engaging in
primary strikes or boycott activities to force an employer to recognize
or bargain  with a particular labor organization as the representative
of his employees if another labor organization has been certified by
the Board as the representative of such employees.

Violations of section 8 (b) (4) (B) were found by the Board in three
cases during the 1951 fiscal year. In one such case, the respondent
union sought by secondary pressure to compel certain independent

% Sailor’s Union of the Pacific, cited above, and Newspaper and Mail Delwwerers’ Union (Interborough News

Co ), 90 NLRB 2135, both aiting 01l Workers International Union (The Pure 01l Co )}, 84 NLRB 315
9 Urited Comstruction Workers (Kanawha Coal Operators Association), 94 NLRB No 236.
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timber dealers to join an employer association with which the union
had an association-wide, closed-shop agreement.®® The Board con-
cluded that, had the union succeeded in its attempt, the lumber dealers
would have become subject to the union’s contract and would have
been required to recognize and bargain with the union as the repre-
sentative of their employees although it had not been certified. The
two other cases presented no problem as to whether or not the uncer-
tified unions had in fact sought to force the respective employers to
recognize and bargain with them.” In the Construction Laborers case,
the Board noted that the union commenced to bring pressure on the
employer almost 2 years after it had disclaimed its right to represent
the employees concerned in response to a petition for decertification.
of the union.

The prohibition of section 8 (b) (4) (C) was held by the Board to
have been violated in one case.® 1In this case, where the Board adopted
the trial examiner’s conclusions without comment, the respondent
union continued picketing of a plant where it had called strike after
another union had been certified as the representative of the employees.
The respondent union had struck the employer and picketed its
premises as a result of a dispute arising in the course of bargaining
negotiations, While these activities continued, another union peti-
tioned for an election and, on the basis of the election results, was
certified as bargaining agent of the employees involved. Neverthe-
less, the respondent union continued its strike and picketing activities.
This conduct, the trial examiner concluded, violated section 8 (b) (4)
(C) because its apparent purpose was to force the employer to resume
bargaining negotiations in disregard of the certified bargaining rights
of another union.

7. Jurisdictional Disputes Under 8 (b) (4) (D)

Section 8 (b) (4) (D) forbids a union to engage in a so-called “‘juris-
dictional dispute” over the assignment of work tasks. More pre-
cisely, the section forbids a labor organization to induce or encourage
employees to engage in a strike or ‘‘concerted refusal in the course of
their employment’” to handle goods or perform services with an object of

foreing or requiring any employer to assign particular work to employees in a
particular labor organization or in a particular trade, craft, or class, unless such
employer is failing to conform to an order or certification of the Board determining
the bargaining representative for employees performing such work.
\\

9% Unated Construction Workers (Kanawha Coal Operators Association), 94 NLRB No 236 :

97 Amalgamated Meat Cutters Local 308 (Western, Inc ), 93 NLRB 336 and Construction Laborers Local 320
(Armco Drainage and Metal Products, Inc ), 93 NLRB 751

88 Retal Clerks Local 1179 (Western Auto Supply Co ), 93 NLRB 1638.

974250—52 16
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An unfair labor practice charge under this section, however, must
be handled differently than a charge alleging any other type of unfair
labor practice. Section 10 (k) requires that the parties to such a
“jurisdictional dispute’” be given a period of 10 days, after notice of
the filing of charges with the Board, to adjust their dispute. If, at
the end of this time, they are unable to “submit to the Board satis-
factory evidence that they have adjusted or agreed upon methods
for the voluntary adjustment of the dispute,” the Board then is
empowered to make a determination of the dispute in the case.”
Section 10 (k) further provides that “upon compliance by the parties
to the dispute with the decision of the Board, or upon such voluntary
adjustment of the dispute, such charge shall be dismissed.” A com-
plaint alleging violation of 8 (b) (4) (D) may issue only when there is
a failure to comply with the Board’s determination of dispute.

Where a charge under section 8 (b) (4) (D) has been filed and the
statutory 10-day period has expired without adjustment, the Board
will determine whether the alleged dispute is properly before it. The
Board has administratively adopted the rule that a dispute will be
determined under section 10 (k) only upon a showing that there is
“reasonable cause to believe” that section 8 (b) (4) (D) has been
violated; that is, that the respondent union induced and encouraged
employees to engage in a concerted refusal to perform work for pur-
poses prohibited by section 8 (b) (4) (D).! TUnless it appears clearly
that the object of the union’s alleged conduct was one which is de-
scribed in that section, the proceeding will be dismissed.?

a. Disputes Within Section 8 (b) (4) (D)

In a number of section 10 (k) proceedings during the past year,
the Board had to construe section 8 (b) (4) (D) in order to deter-
mine whether the alleged disputes related to the assighment of work
within the meaning of this section. In two cases, it was contended
that only disputes between rival unions come within this section and
that, therefore, the Board had no jurisdiction to determine the dis-
pute before it, which involved the union’s members, on one hand,
and unorganized employees of the employer, on the other.® 'The
Board rejected this contention, finding on the basis of the legislative
history of the section that it was clearly not limited to disputes over

% For discussion of Board’s discretion m such cases, see discussion of Parsons v Herzog, pp 214-215,
Fifteenth Annual Report

1 Local 26, International Fur and Leather Workers (Winslow Bros & Smath Co), 90 NLRB 1379, Truck
Drwers and Chauffeurs Union, Local 705 (Direct Transit Lines), 92 NLRB 1715, International Hod Carriers
Local 231 (Mrddle States Tel Co of Ill ), 91 NLRB 598; Longshoremen’s Locals 18 and 48 and Sailors Union
of the Pacific (W R Chamberlin and Co ), 94 NLRB No. 67.

2 Building and Construction Trades Council (Lumber Dealers, Inc ), 92 NLRB 632.

3 Carpenters Local 80 (New London Mills), 91 NLRB 1003 and Truck Drwers and Chauffeurs Union
Local 705 (Direct Transit Lines), cited above, Member Murdock dissenting
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assignment of work to one particular union rather than to another,
but applied also to such disputes between a union and another group
of employees. The Board in these cases also held that the word
“class’ in section 8 (b) (4) (D) must be given the same meaning as
the word “group,” and that the Board is not precluded from deter-
mining a dispute between two groups of employees who are within
the same occupational classification. In the Jeamsters case, a ma-
jority of the Board declined to construe section 8 (b) (4) (D) as be-
ing applicable only if there is a clash of interests between two con-
flicting groups and if the replacement of one group by another would
be economically prejudicial to the group replaced.

In.one case, a question as to whether the Board had jurisdiction to
determine the dispute arose from the following facts: The respondent
union by calling its members off a job engaged in a strike which was
solely the result of a disagreement with the employer over working
conditions, The company then replaced the strikers with employees
who eventually became members of another union. The respondent
union then sought to obtain the reinstatement of its striking mem-
bers, and failing that, it established a picket line. Under these cir-
cumstances, the Board rejected the contention that the respondent
union had engaged in an unlawful jurisdictional strike. The Board
said:

. . . If this contention could be made, then every economic strike would per-
force he converted into an unlawful jurisdictional strike after the replacement of
strikers, because an objective of the continued strike is clearly to secure the rein-
statement of strikers to thewr olc’i jobs. Section 8 (b) (4) (D) was not intended
so to limit the right to strike for legitimate economic objectives. . . . No doubt
the original strike objectives had been complicated by the fact that the Com-
pany had succeeded in replacing the strikers with men who had become members
of the Grain Millers, but as we have pointed out above this circumstance is not
sufficient to convert a strike for lawful economic objectives into an unlawful
jurisdictional strike.

In another case, section 8 (b) (4) (D) was held to cover a dispute
which the Board viewed as essentially a disagreement between two
unions over the question as to which of two existing bargaining units
appropriately includes a certain job.* The Board made a determina-
tion that the job properly belonged in one of the units.

b. Violations of Section 8 (b) (4) (D)

In concluding that the jurisdictional dispute provisions of the act
had been violated in one case, the Board pointed out that the follow-
ing factors are essential to such a finding: ® (1) the respondent union,

4 Sheet Metal Workers Local 99 (Albers Milling Co ), 90 NLRB 1015
8 Local 26, International Fur and Leather Workers (Winslow Bros. & Smith Co ), cited above.

¢ International Longshoremen’s and Warehousemen’s Uniwon Local 16 (Juneau Spruce Corp), 90 NLRB
1753,
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by picketing the employer’s premises, induced and encouraged em-
ployees to refuse concertedly to perform services in the course of
their employment; (2) the union’s object was to force the employer
to assign certain operations to its members or to workers dispatched
by it, instead of assigning the work to another group of employees;
(3) the employer had not disregarded the certification by the Board
of a representative of the employees who performed the disputed
work, no such certification being in existence; and (4) the respondent
union had failed to comply with the Board’s determination of the
dispute which had given rise to the charges against the union.

One case was concerned solely with the requirement that the re-
spondent union’s noncompliance with the Board’s determination of
the underlying jurisdictional dispute must be shown before a viola-
tion of section 8 (b) (4) (D) may be found.” The Board held that
the General Counsel had failed to sustain his burden of proof in this
respect, because there was no substantial evidence that the union
engaged in compulsive conduct after the Board’s determination of
the dispute. Moreover, the Board held the determination of the dis-
pute imposed no affirmative obligations on the union, and therefore
the latter’s failure to notify the Regional Director of what was done,
or not done, following the determination could not alone establish
noncompliance. )

8. Excessive or Discriminatory Fees for Union Membership

Section 8 (b) (5) makes it an unfair labor practice for & union,
under a valid union shop, to charge a fee for membership “in an amount
which the Board finds excessive or discriminatory under all the cir-
cumstances.” The section states further that, “in making such a
finding, the Board shall consider, among other relevant factors, the
practices and customs of labor organizations in the particular industry,
and the wages currently paid to the employees affected.”

One case involving this section came to the Board for decision
during the 1951 fiscal year. In this case, the Board unanimously held
that an illegal discriminatory fee had been imposed in violation of
this section when the respondent union required ‘“old” employees to
pay a larger initiation fee than ‘“new’” employees® The Board
agreed with the trial examiner’s conclusion that this distinction in
fees was unlawful, because it was based upon the ‘“‘old” employees’
prior refusal to join the union at a time when they were not legally
bound to do so. The Board said, “Such a distinction which is based

1 Los Angeles Building and Consiruction Trades Council (Westinghouse Electric Corp), 94 NLRB No.
683 See the same case, 8 NLRB 1101, where the Board so construed the act, Charman Herzog and
Member Reynolds dissenting  Fifteenth Annual Report, p 149,

8 Ferro Stamping and Manufacturing Co. (UAW Local 758, CIO), 83 NLRB 1343,
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on a prior exercise by an employee of his statutory right to refrain
from joining a labor organization is plainly ‘discriminatory under all
the circumstances’ within the meaning of Section 8 (b) (5).” The
Board ordered reinstatement of an “old” employee who was discharged
for refusing to pay the fee and ordered the union to refund the dif-
ference between the fees to old employees who had paid it.

In the same case, however, the Board held that the union was
privileged to raise its initiation fees shortly before its union-shop
agreement took effect, and to notify employees of the forthcoming
increase. Speaking of the increase in fees, the Board said, ‘““The only
limitation placed on the Union’s right to do so is contained in Section
8 (b) (5), which prohibits ‘excessive or discriminatory’ fees as a con-
dition of becoming & member only where a valid union-shop contract
covering the employees is in effect.”

9. “Featherbedding' Exactions

Section 8 (b) (6) forbids a labor organization or its agents “to
cause or attempt to cause an employer to pay or deliver or agree to
pay or deliver any money or other thing of value, in the nature of an
exaction, for services which are not performed or not to be performed.”

One case involving an alleged violation of this section came to the
Board for decision during the 1951 fiscal year.? In this case, the
respondent union, & musicians’ local, had had an arrangement with
a movie theater before the effective date of the amended act which
provided that, whenever the theater engaged a traveling band, min-
imum union wages would be paid to a band composed of musicians
who were members of the local. Under this arrangement, the local
musicians were paid but seldom played. After enactment of the
amended act, the theater presented a number of traveling bands but
the local did not seek payments for local musicians. However, after
a time, the union requested the theater, which was one of an inter-
state chain, to resume its payments to local musicians. The theater
declined to do so, and thereafter a traveling band which the theater
had engaged did not fill its engagement. These events all occurred
6 months before the filing of charges by the theater management so, .
under the Act, the Board could not base a finding of unfair labor
practice upon them but could consider them only for the purposes of
background to explain subsequent events.

However, within the statutory 6 months, the theater again sought
the local’s consent for the appearance of traveling bands, in view of

9 _American Federation of Musicians, Local 24 (Gamble Enterprises, Inc.), 92 NLRB 1528, Member Reynolds
dissenting, Chairman Herzog not participating. See also court decision upholding Board’s interpretation
of 8 (b) (6), American Newspaper Publishers Assn. v. N. L. R. B. (L. T. U, cases) Nos, 10329, 10331, 10332,
10356, decided December 27, 1951 (C. A. 7.).
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the provisions of the constitution and bylaws of the American Fed-
eration of Musicians forbidding its members in traveling bands to
appear within the jurisdiction of a local without the local’s consent
“unless a local house orchestra is employed.” But the local insisted
that a local orchestra must be employed at some time if traveling bands
were to appear. The local sought an agreement which would guaran-
tee employment of a local orchestra in some proportion to the number
of engagements of traveling bands at the theater, but no agreement
was reached. Thereafter, the theater contracted for appearance of
another traveling band, but when the local union informed the man-
ager of the band that no local agreement had been reached, the
engagement was not filled. After this, the theater manager reached
a tentative agreement with the local that the theater would employ
a local orchestra for one engagement to perform with a traveling
vaudeville act and the theater would be permitted to engage a travel-
ing band within 60 days without having to hire local musicians for
the traveling band’s engagement. However, this agreement was
rejected by the home office of the theater chain.

On these facts, a majority of the Board ruled that the union had
not violated section 8 (b) (6). Pointing to the language of the section
and the statements of sponsors of the amended act that this provision
was intended to forbid a union “to force an employer to pay for work
which is not performed,’” the Board said:

In our opinion, Section 8 (b) (6) was not intended to reach cases where a labor
organization seeks actual employment for its members, even in situations where the
employer does not want, does not need, and is not willing to accept such services.
Whether it is desirable that such objective should be made the subject of an un~
fair labor practice is a matter for further congressional action, but we believe that
such objective is not proscribed by the limited provisions of Section 8 (b) (6).

Finding that the union in this case was seeking actual employment
for its members, the Board dismissed the complaint.

'

10. Union Responsibility for Unfair Practices

In determining the responsibility of labor organizations for unfair
labor practices under section 8 (b), the Board continues to apply the
controlling rules of agency first outlined 1n the Sunset Line and Twine
case.!? ’

The Board has pointed out in a number of cases that, in order to
be liable for violations of the provisions of section 8 (b), the union
need not have authorized specifically the acts committed. Thus,
where the union supervised and controlled the mass invasion of a
plant, the Board held that individual acts of violence and coercion

1079 NLRB 1487; see Fourteenth Annual Report. pp. 104-106, and Fifteenth Annual Report, pp. 152-154.
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against employees were foreseeable consequences of the union’s seizure
of the plant for which the union was responsible.!!’ A union in
another case was held accountable for oral appeals by pickets that an
employee participate in a secondary boycott.!? The Board pointed
out that the picketing itself was an appeal to employees and that the
oral appeal was therefore within the authorized sphere of action.

Conduct of unijon representatives who act within the scope of their
authority will likewise be atiributed to the union. Thus, threats
made by a business representative for the purpose of forcing an
employer to discriminate against an employee were held to consti-
tute an unfair labor practice on the part of the union.’* Another
union was held responsible for the discriminatory discharge of an em-
ployee which had been procured by the union’s negotiating committee
as a condition to the execution of a contract.”* The Board found that
while the committee, which acquiesced in the conduct of its spokes-
man, was not specifically authorized to procure the discharge, it was
acting within the scope of its apparent authority to set the terms and
conditions upon which the respondent union would execute a contract.
In the same case, the Board further held that the respondent interna-
tional also was liable for the discharge since the person procuring it
was known to the employer as the only representative who executed
contracts on behalf of the international. The fact that the represent-
ative actually had only limited authority was held immaterial because
the limitations were not communicated to the employer and the
representative apparently was acting within the scope of his authority.

A union was held responsible for the discriminatory discharge of an
employee, even though no union agent contacted the employer to
obtain the discharge.’® In this case, the employee was dismissed only
after the employer learned that other employees had been instructed
by a union agent not to sign'up unless the particular employee was
dismissed. On the other hand, in another case, a union was not held
accountable for the conduct of persons who were not shown to be
union agents, who had not been authorized to take the particular action
and did not act according to any pattern of unlawful conduct estab-
lished by the union.'®

In one case during the past year, two unions were held jointly liable
for the unfair labor practices involved where it appeared that they had
become affiliated, maintained the same office, and had the same officers,

11 UMW District 81 (Bitner Fuel Co), 92 NLRB 953.

12 Meat Cutters Local 808 (Western, Inc.), 93 NLRB 336.

13 Operating Engineers Local 101 and Peerless Quarries, 92 NLRB 1194,

W Textile Workers Local 165 and Acme Matiress Co , 91 NLRB 1010, 192 F 2d 524,
18 Marine Cooks and Stewards, CIO (Burns Steamship Co ), 92 NLRB 877.

18 Meat Cutters Local 808 (Western, Inc.), 93 NLRB 336.
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and that the campaign during which the unfair labor practices occurred
was jointly organized.” However, the Board declined to hold a
building trades council responsible for certain violations of section
8 (b) by a local affiliate where it was not conclusively shown that the
local’s business representative, who also was president of the council,
acted on behalf of the council rather than the local in bringing about
the discriminatory discharge of an employee.’®* Nor was a parent
union held jointly liable with an offending affiliate, in the absence of
evidence that the parent organization or its agents participated in the
prohibited conduct.’®

C. The 6-Month Limitation on Charges

Section 10 (b) of the amended act, which deals with the filing and
disposition of unfair labor practice charges, provides that:
No complaint shall issue based upon any unfair labor practice ocecurring more

than six months prior to the filing of the charge with the Bosrd and the service
of a copy thereof upon the person against whom such charge is made.

The Board has consistently held, with court approval, that this
proviso is a statute of limitations intended to fix the time within which
unfair labor practice charges must be filed and served, and to extin-
guish liability for unfair practices committed more than 6 months
before filing of charges.!

However, this does not prevent the Board from finding a violation
in a continuing unfair labor practice which may have begun before
the 6 months. Thus, in one case, the Board affirmed a trial examiner’s
holding that, under this rule, no unfair practice finding could be based
upon the execution of an illegal union-security agreement which oc-
curred more than 6 months before the filing of charges, but this did
not preclude a finding that the enforcement of the contract during the
6 months before the charges were filed was & violation.?

But in another case, the Board held that section 10 (b) precluded
a finding that an employer had illegally refused to reinstate certain
strikers, during the statutory 6 months, when the strikers’ right to
reinstatement depended upon a finding that the strike, which occurred
before the 6-month period, was caused by the employer’s unfair labor
practices.!* The Board held that section 10 (b) precluded such a
finding as to the strike because it would have to be ‘“based upon’ un-

17 Unated Construction Workers et al. Kanawha Coal Operators’ Ass'n , 94 NLRB 236

18 Louspille Building & Construction Trades Council and Oertel Brewing Co , 93 NLRB 530,
19 Carpenters Local 748 and General Electric Co, 94 NLRB No 193

1 See Fafteenth Annual Report, pp. 90-81, and section 11 of chapter VII of this report.

2 Federal Stores Dwision of Spiegel, Inc , 91 NLRB 647,
3 Greenville Cotton O Co , 92 NLRB 1033.
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fair practices occurring more than 6 months before filing of the charge.
Moreover, in this case, the Board also dismissed charges that the em-
ployer unlawfully refused to bargain during the 6-month period, be-
cause it could not be shown that the union was the representative of
a majority of employees without a finding that the strike was caused
by unfair labor practices. This was due to the fact that the union
did not prove a majority among the employees hired as permanent
replacements for the strikers. Therefore, while it was established
that the union represented a majority if the strikers were still employ-
ees, the strikers would be employees at the time only if it were estab-
lished that they were illegally replaced. This finding would have
depended, in turn, upon the possibility of finding that the strike was
caused by unfair labor practices occurring more than 6 months before
the filing of charges.

Nor does section 10 (b) preclude the Board from considering events
that occurred more than 6 months before the filing of charges, for the
purpose of evaluating the character of conduct within the 6 months.*
The Board reaffirmed this rule in a case where, more than 6 months
before the filing of charges, a high ranking supervisor had told em-
ployees that “if the union was successful, the effects would immedi-
ately be felt,”” and then refused to explain what his statement meant.’
The Board held that the trial examiner properly admitted evidence
as to this statement ‘“for the purpose of throwing light upon events
which happened within the 6-month period.” The Board ruled that
the statement and the refusal to explain it were “relevant as back-
ground material for evaluating the character of his later conduct.”
However, the Board specifically refrained from determining whether
or not the statement might have been a violation of the act had
charges based upon it been timely filed.

1. Amendment of Charges

The date of the filing and service of the original charge, not that of
later amended charges, governs in determining the 6-month period
under 10 (b), the Board has held consistently.®

This rule was applied in one case where the original charge, filed
within 6 months, alleged only that the discharge of an employee was
for union activities and violated section 8 (a) (1), but an amended
charge, filed more than 6 months after the discharge, alleged that the
discharge was not only for union activities but for other concerted
activities as well and violated section 8 (a) (3) as well as 8 (a) (1).7

4 For court rulings upon this point, see section 11 of chapter VII of this report.
8 El Mundo, Inc , 92 NLRB 724,
¢ Royal Palm Ice Co, 92 NLRB 1205, footnote 2, reaffirming this rule See also Stokely Foods, Inc, 91

NLRB 1267, and Cathey Lumber Co , 86 NLRB 157
1 American Shuffleboard Co., 92 NLRB 1272, enforced 190 F. 2d 898 (C. A. 3).
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The Board held that the 6 months should be calculated from the date
of the original charge, because “it tolled the statute of limitations
with respect to that discharge, irrespective of the theory upon which
the case was ultimately tried.”

The function of a charge is to set in motion the investigative
machinery of the act® Therefore the Board has held that a formal
complaint issued by the General Counsel properly may allege as an
unfair labor practice conduct not specifically set forth in the charge.
Thus, in one case, the Board upheld inclusion in the complaint of an
allegation of an independent violation of section 8 (a) (1) not specified
in either the original or amended charges.” The Board said:

For the reasons stated in our decision in Cathey Lumber Company, 86 NLRB
157, we conclude that we may base an unfair labor practice finding upon any con-
duet which occurred within a 6-month period before the filing of a charge asserting
that the Act has been violated although the charge does not specifically set forth

such conduct, provided the complaint which issues pursuant to the charge alleges
the conduct as an unfair labor practice.

In another case, the Board held that unfair practices committed by
the same respondent after the filing of a charge, and uncovered during
investigation of the original charge, also may be included in the com-
plaint without filing of an additional charge.”® In this case, while the
General Counsel was investigating charges that one employee had
been illegally discharged, the union which was a joint respondent in
the case caused the illegal discharge of another employee. Again
citing the reasoning of the Cathey Lumber case, the Board said:

. once the Board’s jurisdiction is properly invoked by the timely filing and
service of a charge, any unfair labor practices thereafter committed by a respond-
ent and uncovered while the charge is being investigated becomes cognizable by
the Board and may be mncluded in the complaint.

In the present case, Whitehead was discriminatorily discharged while Miranda’s
charges were being investigated. In these circumstances, we find that Section
10 (b) did not preclude the inclusion in the complaints of the allegations respecting’
the unlawful discrimination against Whitehead. The fact that this discharge
was mentioned in Miranda’s second amended charges filed 74 months later is
immaterial as the complaints could properly have alleged this discharge without
further amending Miranda’s charges.

2. Service of the Charge

Under the Board’s Rules and Regulations, the charging party is
responsible for the timely and proper service of the charge upon the
party charged.!

8 Cathey Lumber Co , 86 NLRB 157 (1949), 185 F 2d, 1021 (C A 5.), set aside later under Supreme Court’s
Fhighland Park decision on 9 (h), 189 F 2d 428.

 Stokely Foods, Inc , 91 NLRB 1267, enforced 193 F. 2d 736 (C. A. 5). See also Star Beef Co, 92 NLRB
1018, U S Gypsum Co., 94 NLRB No 27.

10 Ferro Stampwng and Mfg Co, 93 NLRB 1459

11 Section 102 14, Rules and Regulations, Series 6, amended.
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In one case, a question arose as to whether it was proper under the
act for the charging party to serve the charge on the same’day that it
was filed.’> The Board held that such filing and service on the same
day met the requirements of 10 (b). In another case, the Board
ruled that a charge which named the respondent only by the trade
name under which he did business was proper, where the respondent
made no showing that he was misled or prejudiced in any way by it.??

3. Computing the 6-month Period

A question arose in one case on how the 6-month limitation period
should be counted.

The Board held that, in computing this period, the day on which
the unfair labor practice occurred should not be counted, and fractions
of a day should be ignored.* Thus, counting should start from mid-
night of the day on which the unfair practice occurred, the Board
ruled. In this case, where an employee was discharged on March 26,
the Board held that a charge filed on September 26 was timely.

D. Remedial Orders

When the Board finds that any person charged in a complaint has
engaged in unfair labor practices, the Board is empowered by section
10 (c) to issue an order requiring such person to ‘“‘cease and desist
from such unfair labor practices, and to take such affirmative action,
including reinstatement of employees with or without back pay, as

‘will effectuate the policies of this Aect.” This applies to both
employers and labor organizations or the agents of either.

The purpose of the Board’s orders therefore is remedial—to undo
the effect of the unfair labor practices and “to direct such action as
will dissipate the unwholesome effect of violations of the Act.”’!
During the fiscal year, the remedial orders issued by the Board have
followed established policies.? However, a number of cases involved
the application of these policies to unusual situations.

In accordance with the mandate of the statute, the Board fashions
its orders to best remedy the unfair practice committed and to prevent
future violations according to the requirements of the particular case.

12 Baltimore Transfer Co , 94 NLRB No 220.

13 Deluze Motor Stages, 93 NLRB 1425

14 Baltimore Transfer Co., 94 NLRB No 220

1 Metropolitan Life Insurance Co., 91 NLRB 472 The phrase quoted 1n this sentence 1s from the Supreme
Court’s decision in N. L. R. B. v. Franks Bros. Co., Inc.,321 U 8. 702.

2 See prior annual reports, Fifteenth Annual Report, pp. 154-158, Fourteenth Annual Report, pp. 79-80

and 107-109..
For statistical summary of Board orders in cases closed during the fiscal year 1951, see table 3, appendix B.
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Thus, where an employer’s unfair labor practices reveal an attitude
of hostility to the general purposes of the act and the danger of his
committing other unfair labor practices in the future, the Board issues
a broad order enjoining him from infringing “in any manner,” on his
employees’ rights as guaranteed in section 7 of the act.® Similar
broad orders are issued against unions where the Board finds that the
commission of future unlawful acts can be anticipated from a union’s
past conduct.* ‘

Conversely, the Board did not issue a broad cease-and-desist order
where an employer, although found to have violated section 8 (a) (1)
and (5) of the act, was not “disposed generally to deprive’” his employ-
ees of their rights under the act.® In one case, where it was found
that a direct consequence of the employer’s unfair labor practices was
the issuance, at the employer’s request, of a court injunction prohib-
iting any union meetings on the employer’s property, a majority of a
Board panel ordered the employer to request the court to vacate the
injunction, or to modify it appropriately in conformance with the
Board’s decision.®

1. Posting of Notices

The Board also continues to require that employers and unions
found in violation post notices announcing to the employees that
they will cease such violations and refrain from future violations.
The notices also usually state what affirmative action the party found
in violation has taken to remedy its unfair labor practices, ordinarily
listing the names of employees receiving back pay or reinstatement.
The Board commonly requires that such notices be kept in plain

2 Examples' Southern Block and Pipe Corp , 9¢ NLRB 590, Atlanta Broadcasting Co, 90 NLRB 808;
Unated States Gypsum Co ,90 NLRB 964. Standard Dry Wall Products, Inc., 91 NLRB 544, McKesson &
Robbins, Inc., 92 NLRB 1432, Vaughn Bowen, 93 NLRB 1147; Central Kentucky Broadcasting Co., 93
NLRB 1298. ,

¢ Examples: Jarka Corporation of Philadelphia, 94 NLRB No. 54; National Union of Marine Cooks and
Stewards (Burns Steamship Co ), 92 NLRB 877, where the respondent national union was ordered to cease
and desist from directing, instigating, recommending, or encouraging its members to refrain from working
not only for the employer of the charging individusl but also for any other employer, for the purpose of
causing any employer to discriminate against employees because of lack of membership 1n the union.

8 West Fork Cut Glass Co., 90 NLRB 944. For other orders limited to the specific violations found,
see. Paterson Fire Brick Co., 30 NLRB 660, UMW District 31 (Bitner Fuel Co.), 92 NLRB 953, where the
Board limited the scope of 1ts order to apply only to the employees of the charging employer because there
was no showing that the respondent union was engaged in a planned program to apply certain unlawful
techniques to other employers. Hardware Union Local 1146 and Carlyle Rubber Co., 92 NLRB 385, where
the Board limited 1ts cease-and-desist order to unfair practices found and any hke or related conduct because
there was no suggestion that future unfair labor practices would be committed by respondents employer and
unton. UAW Local 12 (Electric Auto-Lite Co) 92 NLRB 1073, where the Board issued a narrow order
because the union’s section 8 (b) (2) violation consisted only of a misapprehension as to the applicability of
& union-security agreesment, Denver Building and Construction Trades Council (Henry Shore), 80 NLRB
1768, where the respondent union’s sole unfair Iabor practices were picketing threats and actual picketing
of the charging employer’s premises, to compel him to discrimimate 1a favor of its members In this case,
the Board limited its order to prohibiting picketing or like activity for such purpose, and specifically stated
that “nerther picketing for other purposes nor mere persuasion or speech for any purpose is enjoined.”

¢ W. T. Carter and Brother, et al., 90 NLRB 2020, Chairman Herzog dissenting.
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view for 60 days. Employers customarily are required to post notices
in their offices, factory, or other business establishment in places
where notices to employees are ordinarily put. A union is usually
required to post notices in its meeting hall or offices, where notices
to members are ordinarily posted.

But in order to reach employees where special circumstances
prevail, the Board may vary these requirements. Thus, in one case,
although the unfair labor practices occurred at only one store, the
Board ordered the employer to post compliance notices at all its
stores because of the employer’s practice of interchanging employees
between various stores.” In another case, involving a construction
company, the Board took notice of the intermittent nature of the
employer’s operations, and required it to post notices at any project
it started in the locality where the unfair practices occurred within 1
year after the beginning of compliance with the Board’s order.®

In addition, unions usually are required to furnish signed copies
of its notices to the Board’s regional director to be posted in the em-
ployer’s plant or office, if the employer is willing.® Similarly, in a
case where a national seamen’s union was found to have caused illegal
discrimination against a steward who sailed on ships touching both
coasts of the United States, the Board ordered it to post compliance
notices at its branches and business offices “wherever located.” °

9. Disestablishment of Affiliated Union Dominated by Employer

Shortly after the 1947 amendments to the act took effect, the
Board announced that in accordance with the policies set forth in the
amendments the Board would thereafter order any union found to
be under domination of an employer disestablished as the bargaining
representative of employees, regardless of whether or not the dom-
inated union was affiliated with one of the national labor federations.!

During the 1951 fiscal year, the Board had occasion to apply this
policy to an affiliated union for the first time.”? In this case, the
employer’s president and a branch plant manager personally helped a
union official solicit and sign up all drivers at one branch plant as
members of a local of the A. F. L. Teamsters’ Union. Another union
was seeking to organize these employees at the tume. The employer
thereupon immediately\gzanted the Teamsters local recognition and

7 Amalgamated Meat Cutters’ Union, Local 421 (Von’s Grocery Co), 91 NLRB 504; Newspaper and Ma:l
Deliverers’ Union of N Y (Joseph Rizzo0), 93 NLRB 419,

8 Swinerton and Walberg Co , 94 NLRB No 152.

¢ Amalgamated Meat Cutters’lUmon (Von’s Grocery Co ), cited above. See also Pure 0il Co., 90 NLRB
1661; E B. Law and Son, 92 NLRB 826; Paterson Fire Brick Co, 90 NLRB 660

10 National Unton of Marine Cooks and Stewards (Burns Steamship Co ), 92 NLRB 877, cited above.

11 Carpenter Steel Co , 76 NLRB 670 (1948)

12 Jack Smith Beverages, Inc , 94 NLRB No. 210.
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a checkoff of dues. In addition, the employer paid the dues and fees
of all employees without making any deductions from their wages.
Thereafter, the union never sought to obtain any kind of agreement
from the employer on the matter of wages, hours, or conditions of
work, and it did not hold any meeting in nearly a year. The Board
unanimously found the Teamsters’ local to be dominated by the
employer, and ordered the company to withdraw all recognition
from it and to ‘“‘completely disestablish’’ it as the representative of
employees not only at this branch plant but at all of the company’s
plants.

In this decision, the Board unanimously reaffirmed its 1948 opinion
that:

. . . disestablishment . . . is necessary as a remedy, in order effectively to
remove the consequences of the employer’s unfair labor practices and to make
possible a free choice of representatives in those cases, perhaps few in number, in

which an employer’s control of any labor organization has extended to the point
of actual domination.

Unions charged with being under the domination of an employer
most commonly are unaffiliated, and the Board ordered the disestab-
lishment of such organizations in a number of cases during fiscal
1951.18

3. Computation of Back Pay

In cases of illegal discrimination against an employee, the Board
endeavors to restore the employee to the financial and employee
status he would have enjoyed if he had not suffered the illegal dis-
crimination.

To that end, in cases where an employer is found to have caused the
discrimination, the Board orders the employer to make the employee
whole for any loss of earnings he has suffered as a result of the dis-
crimination.’* Also, the Board usually requires that the employer
make the payments for State and Federal social security and similar
benefits that normally would have been made during the period of the
employee’s discrimination. In addition, the Board ordinarily orders
the employer to reinstate the employee in his former job or an equiv-
alent one if his old job.has been abolished.

These same remedies are applied when a union and an employer are
found to have been jointly responsible for the discrimination, except
that the union and the employer are ordered ‘‘jointly and severally”
to make up the employee’s financial loss.}® The Board does not

18 Muwestic Metal Specialtres, Inc , 92 NLRB 1854, Stedfast Rubber Co , Inc , 91 NLRB 300, Happ Brothers
Co, Inc, 90 NLRB 1513
® F. W Woolworth Co, 90 NLRB 289, Harvest Queen Mill & Elevator Co , 90 NLRB 320, see Fifteenth

Annual Report pp 155-157. See also p. 252, this report.
18 Acme Maitress Co., 91 NLRB 1010
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attempt to determine the amount which each should pay and reserves
the right to hold either liable for the full amount, although it does
not collect twice in any case.!® Also, because the union has no control
over the reinstatement of the employee, the Board ordinarily permits
the union to terminate its back-pay liability by giving notice to the
employer and to the employee that it withdraws any objections to the
employee’s full reinstatement.”” The union’s joint liability ordinarily
ceases 5 days after it has given such notice in writing.

a. Back-Pay Orders in Cases Involving Only a Union

In one case during the 1951 fiscal year, the Board was confronted
for the first time with the problem of framing an order in a discrimina-
tion case which was brought only against a union.!®* The Board
noted that in such a case ‘“we are to a certain degree limited in the
direct remedial action which we can order.” The Board could not
order the union to reinstate the employee in her job, because that was
beyond the union’s power and lay only with the employer, who was
not a respondent in the case. However, the Board did apply the
remedy that it had employed in cases involving both employer and
union, by requiring that the union notify the employer and the
employee in writing that it had withdrawn its objections to her
reinstatement without prejudice to her seniority or other rights or
privileges. The Board also ordered the union to make the employee
whole for the loss of earnings she had suffered.

On the matter of social security and similar benefits, the Board
ordered the union to deposit with the appropriate State and Federal
agencies the amount of money that would have been deposited by the
employer if there had been no illegal discrimination against the em-
ployee. In these deposits, the Board specifically required that the
union pay over to the agencies not only the amount that would have
been deducted from the employee’s wages but also the amount of any
taxes which the employer would have paid to these accounts for the
employee’s benefit. However, the union, like an employer in a
similar situation, was permitted to deduct from its payments to the
employee the amount of any of these deposits which normally would
have been deducted from the employee’s earnings.

18 Acme Matiress Co , cited above. Majority reaffirmed this principle, Chairman Herzog and Member
Reynolds dissenting from 1its universal—and, to them, indiscriminate—application 1n all cases regardless
of fault  See also Aur Products, 91 NLRB 1381, American Pipe and Steel Corp., 93 NLRB 54, Ferro Stamping
and Mfg Co., 93 NLRB 252

17 Kingston Cahe Co , 91 NLRB 447, Von's Grocery Co , 91 NLRB 504, UAW Local 12 (Electric Auto-Inte
Co ), 92NLRB 1073. See Ferro Stamping end Mfy Co., 93 NLRB 1459, where union was required to request
reinstatement of employees suffering diserimination

18 Pen and Pencil Workers Union, Local 19593 (Parker Pen Co ), 91 NLRB 883. No charges were filed
agalnst the company; only section 8 (b) (2) was involved.
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In a later case, the Board reaffirmed the ruling of this case that the
act does not limit the ordering of back pay to cases in which the Board
can or does order reinstatement of the employee.”®

4. Refund of lllegal Fees and Dues

In cases where the Board found that employees were required
illegally to pay dues or fees, the Board ordered refund of the amounts
illegally charged. In one case, a union was ordered to refund to 26
employees the $10 difference between the initiation fee charged ‘“‘old”
and the fee charged ‘“new’’ employees.”® In another case, where the
employer lent coercive assistance to a union in obtaining employees’
authorizations for a checkoff of initiation fees and dues, the employer
was ordered to reimburse the employees for all amounts thus deducted
from their wages.*

1 National Union of Marine Cooks and Stewards (Burns Steamship Co ), 92 NLRB 877, Member Murdock
dissenting.

20 Ferro Stamping and Mfg. Co, 93 NLRB 1459
21 Meyer & Welch, Inc., 91 NLRB 1102, The charges 1 this case were filed only against the employer.
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Supreme Court Rulings

The Supreme Court during the past year reviewed eight cases in
which the Board sought enforcement of its orders. Two cases dealt
with the scope of judicial review of Board findings under the Adminis-
trative Procedure Act and the National Labor Relations Act, as
amended.! Four cases were concerned with the interpretation of the
secondary boycott provisions.? One case called for an interpretation
of the non-Communist aflidavit requirement of section 9 (h) of the
amended act;® and another case dealt with the Board’s policy of not
deducting funds paid as unemployment compensation in determining
the amount of back pay due discriminatorily discharged employees.*

One other case in the Supreme Court, in which the Board partici-
pated as amicus curiae, was concerned with the question whether a
State public utility antistrike law conflicted with the provisions of
the National Labor Relations Act, as amended.®

/ 1. Scope of Judicial Review

The issue presented in the Universal Camera and Pittsburgh Steam- «
ship cases ® arose from the diverging views of the Courts of Appeals
for the Second and Sixth Circuits regarding the standards to be applied
by the courts in reviewing Board orders under section 10 (e) of the
Administrative Procedure Act” and the corresponding provisions of
the National Labor Relations Act, as amended.?

The original National Labor Relations Act had provided that, upon
review, the Board’s findings shall be conclusive if supported by
“evidence,” i. e., as judicially construed, by “substantial evidence.”
The Administrative Procedure Act, enacted in 1946, provides that the
courts in passing upon the validity of orders of administrative agencies
“shall review the whole record.” In the following year, the judicial

! Unwersal Camera Corporation v. N L R B,340U § 474, N L R B v. Pulsburgh Steemship Co,
340 U. S 498.

!N L.R B v Denver Building and Construction Trades Council, 341 U S 675; International Brotherhood
of Electrical Workers, Local 601, AFL,v N.L R.B,341U S 694; Local 74, Unuted Brotherhood of Carpenters
and Jowners of America, AFL,v. N.L R.B.,341U 8.707,N L R.B v. International Rice Milling Co , Inc.
341 U. 8 665 .

3N L R B v. Highland Park Manufacturing Co., 341 U. 8. 322,

4N L R B v. Gullett Gin Co, Inc,340 U 8 361.

¢ Amalgamated Association of Street Ralway Employees v. Wisconsin Employment Relalions Boerd,
340U, 8 383,

¢ Cited above.

760 Stat. 237, 5 U. S. C. 1001, et seg

8 Sec 10 (e).
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review provision of the National Labor Relations Act was amended to
provide that the Board’s findings of fact shall be conclusive *if
supported by substantial evidence on the record considered as a whole.”
In the opinion of the Court of Appeals for the Second Circuit, neither
the quoted language of the Administrative Procedure Act nor that in
the Taft-Hartley Act had the effect of materially changing the
“substantial evidence’’ test previously applied by the courts in review-
ing Board orders.” On the other hand, the Sixth Circuit had con-
cluded that the effect of the review provisions of the two acts was to
broaden the scope of judicial review ¢f administrative findings.

In sustaining the position taken by the Sixth Circuit, the Supreme
Court held that, in view of the legislative background of the two
enactments, the standard of review under the general provisions of the
Administrative Procedure Act and under the specific provisions of the
Taft-Hartley Act was intended to be the same, and that the new
standard required the courts to take into account ““the whole record.”
In other words, the reviewing court in ascertaining the substantiality
of evidence “must take into account whatever in the record fairly
detracts from its weight.”” In the course of its decision, however, the
Court made itJclear that the new requirement for, canvassing “the
whole record” was not intended to negative the function of the Board
as an expert body or to deny its findings the respect to which they
are entitled because of the Board’s expertness in a specialized field.
The Court continued:

Nor does it mean that even as to matters not requiring expertise a court may
displace the Board’s choice between two fairly conflicting views, even though the
court would justifiably have made a different choice had the matter been before
it de novo. Congress has merely made it clear that a reviewing court is not barred
from setting aside a Board decision when it cannot conscientiously find that the
evidence supporting that decision is substantial, when viewed in the light that the
record in its entirety furnishes, including the body of evidence opposed to the
Board’s view.®

The Universal Camera case involved the further question of whether,
in reviewing a decision of the Board, the court is bound by the Board’s
rejection of findings of the trial examiner who heard the case. Agree-
ing with the Second Circuit that the examiner’s findings are not “‘as
unassailable as a master’s,” the Supreme Court observed that the
Board’s primary responsibility for unfair labor practice findings is
inconsistent with a limitation which would permit the Board to
overturn the examiner’s findings only when they are ‘“clearly errone-
ous.” However, a majority of the Court held that the examiner’s

9 See Fifteenth Annual Report, pp 184-185; see also the like opinions of other circuits in Eastern Coal Corp
v Labor Board, 176 ¥ 2d 131, 134-136 (C. A. 4); Labor Board v Booker, 180 F. 2d 727, 729 (C A 5); Labor
Board v. LaSalle Steel Co,178 F. 2d 829, 833-834 (C A 7), Labor Board v Minnesota Mimng & Mfg Co , 179

F. 2d 323, 325-326 (C A. 8); Labor Board v. Continental O:il Co, 179 F 2d 552, 555 (C. A. 10)
10 Unwersal Camera Corp v N L. R. B, 340 U S 474, at p. 488
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report, under both the Administrative Procedure Act and the Taft-
Hartley Act, must be considered a part of the record on which the
reviewing court must determine the substantiality of the evidence on
which the Board’s decision rests.!! The Court concluded:

We do not require that the examiner’s findings be given more weight than in
reason and in the light of judicial experience they deserve. 'The ‘‘substantial
evidence” standard is not medified in any way when the Board and its examiner
disagree. We intend only to recognize that evidence supporting a conclusion may
be less substantial when an impartial, experienced examiner who has observed the
witnesses and lived with the case has drawn conclusions different from the Board’s
than when he has reached the same conclusion. The findings of the examiner are
to be considered along with the consistency and inherent probability of testimony
The significance of his report, of course, depends largely on the importance of
credibility in the particular case. To give it this significance does not seem to us
materially more difficult than to heed the other factors which in sum determine
whether evidence is “substantial.” 12

2. Secondary Boycotts

In an important group of cases, the Court had before it for the first
time the so-called secondary boycott provisions of section 8 (b) (4)
of the act.®® These cases called for decision on a number of questions
affecting the administration of this section. Foremost among them
were the scope of the basic prohibitions of section 8 (b) (4), their
relation to the free-speech guarantees, the Board’s jurisdiction in sec-
ondary boycott cases, and the form of the relief to be granted by the
Board. A majority of the Court sustained the Board on each of the
issues presented, saying in one case:

Not only are the findings of the Board conclusive with respect to questions of
fact in this field when supported by substantial evidence on the record as a whole,
but the Board’s interpretation of the Act and the Board’s application of it in
doubtful situations are entitled to weight. In the views of the Board, as applied
to this case, we find conformity with the dual congressional objectives of pre-
serving the right of labor organizations to bring pressure to bear on offending
employers in primary labor disputes and of shielding unoffending employers and
others from pressures in controversies not their own."

a. Scope of Secondary Boycott Provisions

In three of the four cases before the Court, the boycott situation
to which the Board’s order related occurred in the construction indus-
try and involved disputes between unions and contractors on con-

1t Justices Black and Douglas dissenting.

12 Unipersal Camera case, cited above, at pp 496-487 The case was remanded to the Second Cireuit for
the purpose of reconsidering 1ts enforcement decree 1n the light of the Supreme Court’s conclusions.
Subsequently the lower court set aside the Board’s order.

BN L R B v Denver Bldg & Constructwn Trades Council, 341 U S 675, Inil Bro of Electrical Wkrs,
Local 501, AFLv N L R B,341U 'S 694, Local’ 74, Umted'Bro of Carpenter.s & Joners of America, AFL
v N L RB,341U.8 77N L R B v"Infl Rice Milling.Co, Inc,34170." S 665.

WN,L R B v Denver Bldg & Construction Trades Council, 341U 'S. 675.
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struction projects.’®* In each of these cases, union men engaged in a
strike against the contractor who employed them, in protest against
the employment on the same project of nonunion men by other con-
tractors. In agreement with the Board, a majority of the Supreme
Court ' found in each case that the union’s conduct constituted a
secondary boycott in violation of section 8 (b) (4) (A). The Court’s
holding rests on the following conclusions: While the union’s ultimate
objective was to force the general contractor to make the project an
all-union job, this could be achieved only by forcing the general con-
tractor to terminate its contract with the nonunion subcontractor.
Thus, one object of the union’s conduct, though not the sole one,
fell within the purview of section 8 (b) (4) (A), and the Board could
therefore properly find that the prohibitions of that section had been
violated. The majority of the Court also agreed with the Board’s
conclusion that the contractor-subcontractor relationship of two em-
ployers on a construction project does not destroy the independent
status of the two employers and does not preclude a finding that they
were “doing business” with each other within the meaning of section
8 (b) (4) (A). The Court approved the Board’s holding that that
section applies ““to normal business dealings between a contractor and
subcontractor, both engaged in the same general business,” where
boycott pressure is applied against either in aid of a dispute with the
other."”

In the Rice Milling case, the Board held that the acts alleged in
the complaint, unlike those in the Denver, I. B. E. W., and Local 74
cases, did not come within the purview of the secondary boycott pro-
visions of the act. The Board’s conclusions, which were upheld by
the Supreme Court, were based on the following facts: The union,
whose conduct was involved, sought recognition as bargaining repre-
sentative of the rice-mill employees. In order to give force to its
demand, pickets were placed near the mill, some of whom carried
signs saying ‘“This job is unfair to” the union. When a truck of a
neutral customer,occupied by two employees,approached the mill to
pick up grain, the pickets stopped them and persuaded them to turn
back because of the pending strike. Subsequently, a mill representa-
tive succeeded in having the driver bring the truck to the mill. While
the truck was entering the mill, the pickets threw stones at it.

The Board found that the union’s activities were not prohibited by
section 8 (b) (4) since they arose out of the primary picketing of the

N.L R.B.v Denver Bldg. & Construction Tr. Council, 341 U. S 675, B E. W v N L. R. B, 341
U S 694; Local 74, Unuted Brothd of Carp. & Joiners v.N. L. R. B., 341 U. S 707.

16 Justices Reed, Douglas, and Jackson dissenting.

17 S8ee Metal Polishers Union, 86 NLRB 1243, 1252, quoted with approval in footnote 19 of the Denver
Building Trades decision.

S



Supreme Court Rulings 249

rice mill and were carried on in the immediate vicinity of the mill.
Reversing the Court of Appeals for the Fifth Circuit, which had held
that this conduct violated section 8 (b) (4), the Supreme Court sus-
tained the Board’s conclusion. The Court approved the Board’s view
that section 8 (b) (4) was not designed to inhibit primary as distin-
guished from secondary strike pressure,® and stated:

A union’s inducements or encouragements reaching individual employees of

neutral employers only as they happen to approach the picketed place of business
generally are not aimed at concerted, as distinguished from individual, conduct
by such employees. Generally, therefore, such actions do not come within the
proscription of § 8 (b) (4), and they do not here.
The Court also agreed that the violence which occurred in connection
with the picketing did not bring the union’s action into conflict with
section 8 (b) (4), since it is ““the object of the union’s action which
is prohibited by that Section, rather than the means adopted to make
it felt.”

b. The Free Speech Provision in Secondary Boycotts

In two of the three construction cases, the union involved had
asserted that the conduct which brought about the cessation of work
by their members was protected by the provisions of section 8 (c),
which contains the so-called “free speech” provision of the act. This
section precludes the Board from finding an unfair labor practice
based merely on “The expressing of any views, argument, or opinion,
or the dissemination thereof. . ..” Insofar as protection was
claimed for picket placards advertising a job as “unfair,” the Court
held in the Denver case that the placard was a signal or instruction to
union employees to strike. The Court adopted the Board’s conclusion
that the ‘“protection afforded by Section 8 (¢) * * * does not
pertain where * * * the issues raised under Section 8 (b) (4) (A)
turn on official instructions to a union’s members.” ** Inthe I. B. E. W.
case, where the unlawful boycott was induced or encouraged not “by
prearranged signal”’ but by peaceful picketing which appealed to non-
members of the picketing union, the Court upheld the Board’s rejection
of section 8 (c) as & defense. On this point, the Court said:

To exempt peaceful picketing f'rom the condemnation of § 8 (b) (4) (A) as a
means of bringing about a secondary boycott is contrary to the language and
purpose of that section, The words ‘“induce and encourage”’ are broad enough
to include in them every form of influence and persuasion, There is no legislative
history to justify an interpretation that Congress by those terms has limited its

proscription of secondary boycotting to cases where the means of inducement
or encouragement amount to a ‘“‘thread of reprisal or force or promise of benefit.”’

18 See the Court’s reference to the Rice Mulling case in paragraph I1I, A, of this decision in the Denver case.
19 See 82 NLRB 1195 at p. 1213.
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Such an interpretation would give more significance to the means used than to
the end sought. If such were the case there would have been little need for § 8
(b) (4) defining the proscribed objectives, because the use of “restraint and
coercion’ for any purpose was prohibited in this whole field by § 8 (b) (1) (A).

The Court adopted the Board’s view that ‘“To find that peaceful
picketing was not * * * vproscribed [by section 8 (b) (4) (A)]
would be to impute to Congress an-incongruous intent to permit,
through indirection, the accomplishment of an objective which it
forbade to be accomplished directly,” and that ‘it was the objective
of the union’s secondary activities * * * and not the quality of
the means employed to accomplish that objective, which was the
dominant factor motivating Congress in enacting [section 8 (b) (4)
(A)].”  The Court held that the purpose of section 8 (¢) was to protect
noncoercive speech by employers and labor organizations only when
used in furtherance of a lawful objective. That purpose, said the
Court, precludes extension of its protection to speech or picketing in
furtherance of unfair labor practices such as are prohibited in section
8 (b) 4). The Court in the I. B. E. W. case also rejected the con-
tention that as so construed section 8 (b) (4) (A) violated the free-
speech guarantee of the first amendment of the Constitution.

c. Jurisdiction of the Board *

In each of the three cases in which violations of section 8 (b) (4) (A)
were found, the respondents had contended that since the activities
involved affected local construction the Board could not constitu-
tionally exercise jurisdiction over them. The Court rejected this
contention, holding that the Board may assert jurisdiction over local
enterprises in the construction industry whose operations viewed
alone or in the context of the industry as a whole affect commerce.
The Court found that in each of these cases the effect on interstate
commerce was sufficient as a matter of law to support the Board’s
exercise of jurisdiction; it also noted with approval the Board’s policy
of declining jurisdiction in cases where the Board deemed the effect
on commerce insufficient to warrant assertion of jurisdiction.

The Court in the Denver case also rejected the contention that the
decision of the United States District Court for the District of Colorade
in the injunction proceeding under section 10 (1), which preceded the
Board’s adjudication of the unfair labor practice charges, was res
judicata. The Supreme Court held that the scheme of the act requires
that a decision in an ancillary preliminary injunction proceeding shall
not foreclose a subsequent adjudication of the merits of the case.

2 See discussion of Board’s jurisdictional standards, chapter 11, and discussion of court of appeals rulings,

section 1, chapter VIII.
2 Sperry v Denver Burlding Trades Council, 77 F. Supp 321; Thirteenth Annual Report, p 93.
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d. Scope of Board Order

In the I. B. E. W. case, the union complained that the order of the
Board was too broad in that it enjoined not only the unlawful induce-
ment of employees of the particular subcontractor against whom its
conduct had been directed, but enjoined also the inducement of any
other employer’s employees to strike for the purpose of forcing the
general contractor to cease doing business with the subcontractor with
whom the union had a primary dispute. The Court, in upholding the
Board’s order, stated that to confine the order to secondary pressure
brought through the immediate secondary employer’s employees
would make the relief inadequate since it would leave the primary
employer and others who do business with him exposed to similar
pressure through other channels.

3. Non-Communist Affidavits

The primary question involved in the Highland Park case was the
meaning of the term “labor organization’ for the purpose of the affi-
davit requirement of section 9 (h) of the amended act.**> The Board
had taken the position that such federations as the Congress of Indus-
trial Organizations and the American Federation of Labor donot usually
function as Jabor organizations in the statutory sense.”® Therefore,
the Board had held that it could entertain a proceeding instituted by a
union affiliated with one of these federations even though the federa-
tion officers had not themseclves filed affidavits. However, a majority
of the Court ** believed that the commonly accepted meaning of the
term “national or international labor organization’ included the parent
federations, and that their inclusion under section 9 (h) would effectu-
ate the legislative intent, as expressed in that section, of striking at
communist leadership at every level of the labor movement.?

The Court also held that where a union has admittedly not com-
plied with the qualifying requirements of section 9, the question whether
compliance is required of it is subject to judicial review. The Court
indicated, however, that, while the admitted noncompliance in the
case before it was a matter for its cognizance, a different question
would be presented in a case where the Board had determined that a
union had in fact complicd with the statutory provisions.

32 Seg chapter ITI, The Filmg Requirements. N L R B.v Highland Park Manufacturing Co, 341 U.8
32!23. The Board recognized, however, that these federations became subject to the requirements of section
9 (h) whenever they assumed the role of a national or international labor organization. See American Optical
Co , 81 NLRB 453, referred to in the dissenting opinion of Justice Douglas in the Highland Park case

% Justices Frankfurter and Douglas dissenting. Justice Black did not participate.

25 The effect of the Supreme Court’s holding was to invalidate numerous union-shop elections and repre-
sentation proceedings in which affilates of the CIO and AFL participated prior to the parent federations’
compliance with the affidavit and filing requirements of section 9 of the amended act. As a consequence,

Congress enacted Public Law 189 (82nd Congress) for the purpose of preserving the effectiveness of such
proceedings and certifications based thereon See chapter IT, The Filing Requirements.
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4. Calculation of Back Pay

In the Gullett Gin case, the only issue presented was whether the
Board must deduct from back-pay awards to discriminatorily dis-
charged employees sums paid to them as unemployment compensation
by a State agency.”® The Court held that the Board’s action in de-
clining to deduct unemployment compensation was clearly within its
discretionary power and could ‘“reasonably be considered to effec-
tuate the policies of the Act.”” The Court observed that since col-
lateral losses an employee may have sustained are not taken into
account in awarding back pay, collateral benefits likewise need not
be given consideration. Rejecting the employer’s contention that
unemployment compensation is in the nature of a direct benefit, the
Court pointed out that compensation is not paid by the employer to
discharge an outstanding liability but is made by the State in further-
ance of a public policy designed to benefit the entire State. Thus,
the Court concluded, the Board’s practice does not result In making
employees who have suffered discrimination more than ‘“whole.”
The Court also noted that Congress, when amending the Wagner
Act in 1947, was fully aware of the Board’s practice of treating unem-
ployment compensation as a nondeductible collateral benefit, and that
since the back-pay provisions were reenacted without pertinent modi-
fication, Congress intended that practice to continue.

5. State Statutes Conflicting with the Act

The State statute involved in the Wisconsin Employment Relations
Board case in effect outlawed the right to strike in the case of an
impasse in bargaining negotiations where the employer involved fur-
nished ‘‘essential public utility service.”? A majority of the Court?
agreed with the position taken by the Board as amicus curiae that
the Wisconsin statute was in conflict with Federal law in that it pro-
hibited the exercise of rights guaranteed by section 7 of the National
Labor Relations Act.”? The Court declined to uphold the Wisconsin
law on the ground that it related to local public utilities instead of
national manufacturing concerns such as were affected by the Michi-
gan law which was invalidated in the O’Brien case,® pointing out that
the operations of intrastate public utilities had, on similar commerce
facts, been held subject to the National Labor Relations Act.

% N, L. R, B.v Gullett Gin Co., Inc., 340 U. S, 361.

7 Amalgamated Association of Street Railway Employees, Division 998, et al. v. Wisconsin Employment
Relations Board, 340 U. 8. 383, 340 U. S. 416. The statute involved was Wisconsin Stat. 1947, Secs. 111.50,
et seq.

28 Justices Frankfurter, Burton, and Minton, dissenting.

# See the following cases cited by the Court. United Automobile Workers v. O’ Brien, 339 U. S 454, Plank-
inton Packing Co. v. Wisconsin Employment Relations Board, 338 U. § 953, Fifteenth Annual Report, pp.
165-167; La Crosse Telephone Corp. v. Wisconsin Employment Relations Board, 336 U S 18, Fourteenth An-
nual Report, p. 115, Bethelehem Steel Co. v. New York Labor Relations Board, 330 U. S, 767, Twelfth Annual

Report, p. 43; and Hill v. Florida, 325U S 538.
# Cited mn preceding footnote.
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Enforcement Litigation

IN the course of the Board’s enforcement litigation during the past
year, orders of the Board were reviewed by the courts of appeals in 87

cases and by the Supreme Court in 8 cases.!

The results of this

litigation during the past year, and during the Board’s entire existence,
are summarized in the following table:

Results of Litigation for Enforcement or Review of Board Orders, July 1, 1950, to

June 30 1951, and July 5, 1935, to June 30, 1951

Results

July 1, 1950, to
June 30, 1951

July 5, 1935, to
June 30, 1951

Cases decided by U. 8. courts of appeals.__

Remanded to board__.__._______._.

Board orders set aside_ .. ______.__

Board orders set aside because of non-
compliance with sec. 9(h) by com-
plaining union’s parent federation__ _

Cases decided by U. 8. Supreme Court. -.

Board orders enforced in full________
Board orders enforced with modifica-

Remanded to court of appeals.______
Board’s request for remand or modi-
fication of enforcement order denied.

Number | Percent | Number | Percent
87 100. 0 960 100.0

256 64. 4 581 60. 5

14 16. 1 225 23. 4

1 1.2 18 2.0

11 12. 6 131 13. 6

5 5.7 5 .5

8 100. 0 74 100. 0

5 62. 5 53 71.6
________________ 11 14. 8
2 25.0 5 6.7
________________ 1 1.4
1 12. 5 3 4.1
________________ 1 1.4

2 One of these cases was remanded on motion of the Board after the close of the fiscal year.

In addition to the customary cases dealing with conventional legal
issues or questions of evidence, a number of cases litigated in the courts
of appeals during the 1951 fiscal year presented novel issues or ques-
tions concerning the application of established principles to unusual

t Supreme Court decisions are discussed in the preceding chapter,
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situations. The latter cases are discussed in the following sections.
Other cases are merely listed under appropriate headings at the end
of this chapter.

1. Jurisdiction of the Board

In one group of cases during the past year, the Board’s jurisdiction
was challenged on the ground that the business operations involved
were local in character or did not sufficiently affect commerce within
the meaning of the act. In several other cases, the Board’s discretion
to refuse to exercise its jurisdiction on policy grounds was put in issue.

a. Enterprises Subject to the Act

In a case involving an insurance company, the contention was made
that the Board had no jurisdiction (1) because the impact of the em-
ployer’s business on commerce was so inconsequential that the doctrine
de minimis was applicable, and (2) because the building maintenance
activities which alone were involved were purely local® The court
rejected both contentions. The court noted that the phrase ‘“affect-
ing commerce,” used in both the original and amended acts, in-
dicated the intent of Congress to protect interstate commerce from
the effects of industrial strife to the fullest extent. The court further
stated that in order to establish the Board’s jurisdiction it was not
necessary to show that the building maintenance operations themselves
were ‘‘in commerce” or practically a part of it. The controlling fac-
tor is the potential effect of the immediate activities on commerce,
the court said. In this case, the court pointed out, a stoppage of the
elevators in the employer’s office building and of maintenance of the
offices occupied by the employer would substantially affect the con-
duct of the employer’s interstate business. The court distinguished
this situation from that in the Shawnee Milling case, also decided by
the court during the past year.* In that case, the court held that the
Board was without jurisdiction over an intrastate subsidiary of an inter-
state concern. Unlike the Board, the court there found that the
operationsof parent and subsidiary were not integrated partsof ageneral
operation and that the discontinuance of the subsidiary’s intrastate
operations would not affect the interstate operations of the parent.

The assertion that the local nature of the employer’s business
precluded the Board from taking jurisdiction was also rejected in a
case where the employer’s sole source of raw material and only cus-
tomer was a nearby plant of the Ford Motor Co.® Holding that it

3N. L. R, B.v. Tri-State Casualty Insurance Co., 188 F. 2d 50 (C, A. 10).

4N L.R B.v.Shawnee Milling Co ,184 F. 2d 57 (C. A 10)

In Mawns Lane v. N. L. B. B, 186 F. 2d 671 (C A 10), the court, affirming the Board’s jurisdiction, also
held that 1ts decision in the Shawnee case was not applicable since the employer in the Lane case 1tself was
engaged in commerce within the meaning of the act

§N.L R B v.Vulcan Forging Co ,188 F. 2d 927 (C. A.6). Enforcement denied on other grounds.
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was proper to take official or judicial notice of the interstate opera-
tions of Ford, the court found that the employer’s operations affected
commerce within the meaning of the act even though the employer
was not itself engaged in interstate commerce. The court also con-
cluded that the effect of the employer’s operations on commerce
was substantial and that the de minimis doctrine did not apply to
deprive the Board of jurisdiction.®
In another case, a court upheld the Board’s jurisdiction over an
employer which was one of a number of small suppliers of gas to a
large distributor who, in turn, supplied gas to interstate businesses,
such as a communications company, railroads, and industrial com-
panies.” The employer here involved supplied only 5 percent of the
total needs of the distributor. The court agreed with the Board’s view
that, while the amounts of gas furnished by each local supplier were
relatively small, the aggregate amount they supplied to the distributor,
was needed to fill the requirements of interstate customers; hence, to
protect the interstate operations of these customers of the distributor,
the distributor’s local suppliers must be considered as if they consti-
tuted a single enterprise, thereby bringing the employees of any one
of them within the Board’s jurisdiction. '
In two cases involving intrastate bus companies, the Board’s
jurisdiction was upheld on similar grounds.?® 1In these cases, the
court noted that bus transportation was provided to interstate rail-
roads, airlines, bus lines, communication, and express companies;
that the companies tranported employees of concerns engaged in
interstate commerce to and from their work, and that the operations
of interstate businesses would be seriously affected by any interruption
of the bus service furnished. -
The Board’s jurisdiction was challenged in another case by a local
automobile dealer who was engaged in retailing new cars that were
manuffctured outside the State and brought into the State by an
intermediary ‘“sales corporation.” ® The court’s decision in this case
again pointed out that, although a business viewed in isolation may
appear to be merely local, it may nevertheless be subject to the act
because of its effect on business across State lines. Here, the court
observed, the cessation of the automobile dealer’s business would
inevitably reduce the number of automobiles brought into the State
8 Seealso N L. R B v. Wiltse, 188 F.2d 917 (C. A 6), cert denied Oct 22,1951,and N L. R. B v Dizon,
184 F. 2d 521, (C. A 8), where the Board’s jurisdiction was sustained on the conventional ground that the
importation of materials and exportation of fimished products across State lines sufficiently affected com-
merce within the meanmng of the act. In the Waltse case, the court noted that 1t had previously found the

employer to be subject to the Board’s jurisdiction and that since that time his operations had been consid-

erably expanded

' N.L R. B v. Mid-Co Gasoline Co ,183 F 2d 451 (C A.5).

8N L R.B v. Fort Worth Transit Co ,187 F. 24 792 (C. A. 5), enforcement denied on evidentiary grounds,
N.L R.B v. El Pago-Ysleta Bus Line, Inc ,190 F 24 261 (C A 5).

SN L R B.v M L Townsend, 185 F 2d 378 (C. A.9), cert. denied, 341 U. S, 909
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by the sales corporation and, while the decrease was relatively small,
it was not so insignificant as to come within the maxim de minimis.'®
Whether commerce is affected sufficiently within the meaning of the
act, the court continued, is not to be judged by the quantitative
effect of the immediate activities before the Board, but, as held by
the Supreme Court, depends on the total effect of similar situations
existing throughout the country, of which the immediate situation
isrepresentative. The court said:

For us to hold that respondent is beyond the Board’s jurisdiction would allow

countless like retailers of new automobiles to engage in unfair labor practices with
impunity. The results might well be drastic.

In accordance with well-established principles, the court also held
that it was immaterial that, in case of the cessation of the employer’s
business, similar automobiles might be readily obtained elsewhere;!
or that title to the automobiles retailed by the employer was acquired
from the out-of-State manufacturer by the local sales corporation and
not by the dealer; ™ or that the cars were brought into the State by
an intermediary rather than by the dealer himself. B

b. Discretion of the Board

In several instances, courts of appeals were confronted with the
question of whether the Board has discretion to decline jurisdiction
in cases in which the business involved is found to affect commerce
within the meaning of the act but where, in the Board’s opinion, the
exercise of jurisdiction would not effectuate the policies of the act.
In two separate cases,* the Seventh and Ninth Circuits each agreed
that section 10 of the Wagner Act, by ‘“‘empowering’’ rather than
“directing” the Board to remedy unfair labor practices, clearly con-
ferred discretion on the Board to dismiss a proceeding on grounds
of policy. Each court found that this discretionary authority had
been exercised by the Board under the Wagner Act with the approval
of the courts.”®' Both courts held that under the amended act the
Board’s discretion in the matter of jurisdiction was the same since
Congress, though fully aware of the Board’s practice, reenacted
section 10 unchanged when amending the act in 1947.

In the Haleston case, the court further held that the Board’s power
to dismiss a complaint on policy grounds was unaffected by section
3 (d) of the amended act which vests in the Board’s General Counsel

10 The dealer’s 1947 sales amounted to $70.770

11 8ee N, L. R. B. v. Bradford Dyeing Association, 310 U. 8. 318, 326.

13 Bee Williams Motor Car Co.v. N.L.R B ,128 F.2d 962,963 (C. A 8), N L R. B v. Fanblatt, 306 U. S.
601, 607.

1 8ee N. L R. B.v. Sunshine Mining Co ,110 F. 2d 780, 784 (C. A. 9).

1 Local Union No 18, Progressive Mine Workersv N.L.R. B.,189F 2d1(C A.7). Haleston Drug Stores
Inc.v. N. L. R. B, 187 F. 24 418 (C. A. 9), cert. demed 342 U 8 815.

B 8eee g N. L. R. B.v. Indiana & Michigan Electric Co., 318 U. S. 9, 18,
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the exclusive power to determine whether to issue a complaint. The
court held that while section 3 (d) confers upon the General Counsel
a discretion as to whéther to issue a complaint at all, section 3 (d) is
not intended to preclude the Board from thereafter exercising its
discretion as to whether, as a matter of policy, the Board will accept
jurisdiction when a case is before it for decision.

In the Progressive Mine Workers case, it was also contended that it
was improper for the Board to decline jurisdiction on the basis of its
newly announced jurisdictional standards.’® These standards, in the
court’s opinion, were not applied “retroactively’’ since they were
inaugurated before the employer had filed its exception to the trial
examiner’s report, and therefore prior to the Board’s decision. More-
over, the court held that the employer had no legally cognizable
right in the Board’s jurisdictional policies.!” )

The Board’s power to determine for itself whether or not to exercise
its jurisdiction was likewise recognized by the Ninth Circuit in the
Townsend case.'®

9. Persons Entitled to Benefits of the Act

The question presented in one case was whether drivers of trailer
trucks, used by the company in transporting new automobiles from
factory to dealers under an ‘“‘owner-operator’” arrangement whose
concerted activities are protected by the act, were employees or inde-
pendent contractors, who are excluded from the act’s protection.?
The court held that, by applying the conventional common law right-
of-control test, the Board had properly concluded that the degree
of control retained by the company over the drivers’ work made them
employees. This, the court held, was apparent from the “sale” and
“lease” agreements under which company and drivers operated. The
drivers did not come to the company with equipment of their own,
but on being hired “purchased” it from the company on credit, and
simultaneously “leased’” it to the company for exclusive use in the
latter’s car delivery business. Title to the trailers remained in the
company, and the company optionally could repurchase the trailers
upon the termination of the agreement. The lease agreement pro-
vided that the operation of the leased equipment was “under ex-
clusive and direct supervision and control of the Company” and that
the company could terminate the relationship if the drivers failed to

16 Follow Tree Lumber Co., 91 NLRB 635, see chapter II.

7 In this respect, compare N. L. R. B. v. The Red Rock Co., 187 F. 24 76 (C A. 5), cert. denied, 341 U. 8,
950, where the court held that an employer could not require that the Board’s order be set aside on the
basis of the “self-denying rule’’ 1n which the Board, subsequent to the issuance of the order, indicated the
extent to which it will exercise its statutory jurisdiction.

18N L. R. B.v. Townsend, 185 F. 2d 378 (C. A. 9), cert denied, 341 U 8 909

¥ N, L. R. B. v. Nu-Car Carriers, Inc , 189 F, 2d 756 (C. A. 3).
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operate the trailers to the_satisfaction of the company. The court
also noted that, while the number of working days or hours was not
fixed, regularity and availability were insured by provisions requiring
drivers to work exclusively for the company and to be subject to call
at all times. The court rejected the contention that the ownership
of the trucks or the method of compensation of the drivers was con-
trolling in this case. Ownership, the court pointed out, is significant
only so long as it spells out control over working equipment but not"
where, as here, control over the equipment and the manner in which
it is to be used has been completely surrendered by the ‘“owner.”
Nor, the court held, could an independent contractor relationship be
inferred from the compensation of the drivers in the form of a gross
“rental”’ based on mileage, from which operating expenses, insurance,
and social security taxes were deducted. The court also noted that
the company kept a close check on the drivers’ operations by the use
of “safety patrol cars,” disciplined drivers for rule violations, and
otherwise exercised supervision over the work performed by the
drivers. The court concluded that the decisions of the Supreme
Court in the Greyvan Lines case ® and of the Sixth Circuit in the
Mutual Trucking case * were not applicable because the owner-
operators in those cases retained almost complete control over the
equipment and its use, and they hired, paid, and directed subordinate
personnel. )

3. Persons Subject to Board Orders

In one case, the court enforced an order directed against a company
and a successor organization which, the Board found, was not a sep-
arate enterprise but the alter ego of the company.2? In holding both
corporations liable for the unfair labor practices, the Board had found
that the company’s sole purpose in bringing the second corporation
into existence was to defeat the union which sought to represent the
company’s employees and to avoid its obligation to bargain with the
union on behalf of the employees. Holding that the Board’s con-
clusions were amply supported, the court noted that, after demon-
strating its hostility to the union and shutting down its factory, the
company organized the new corporation to carry on the same business
in the same factory, with the same supervisory and clerical personnel.
The court further noted that the original company retained all profits
made by the new company, continued to use its own credit, and to
sell goods manufactured under its own name, and that the new com-
pany when commencing operations did not reemploy any of the former
workmen who were known to have been union adherents.

20 Harrison v Greyvan Lines, Inc, 331 U. 8 704 (1947).

21U 8. v Mutual Trucking Co, 141 F, 2d 655 (1944).
2N L R BV E C BrownCo,184 F 2d 827 (C A 2)
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A question was presented in another case as to whether the anti-
union activities of a local chief of police, a police officer, and another
individual were not only imputable to the employer, with whose un-
fair labor practices they coincided, but rendered those individuals
separately liable as “‘employers” under section 2 (2), which includes
in that term ‘‘any person acting as an agent of an employer, directly
or indirectly.” # The court declined to enforce the Board’s order
against the individual respondents because it did not think that the
necessary agency relationship was established by the record. In the
court’s opinion, the evidence did not sufficiently establish that these
individuals were employed by the respondent corporations or that
the corporate respondents had authorized, or had knowledge of, the
acts committed by the individuals, or that the corporations had any
control or authority over these individuals.

In another case, the same court sustained the Board’s order remedy-
ing unfair labor practices committed by the immediate employer,
Red Rock Co., but declined to grant enforcement as to the employer’s
affiliate, Red Rock Cola Co0.2* The court rejected the finding that,
while only employees of Red Rock were involved, Red Rock Cola was
also an “employer’” and an indispensable party to the proceeding
because of the integration of the operations of the two companies and
because Red Rock Cola’s affairs were inseparably interrelated with
those of Red Rock.?

4, Agricultural Laborers and Their Organizations

The status of agricultural laborers and their organizations under
the act was involved in one major case during the past fiscal year.?
In this case, the court upheld the Board’s conclusion that a union
composed entirely of agricultural laborers was not a labor organization
within the meaning of the act including the secondary boycott provi-
sions of section 8 (b) (4). Pointing out that the definition of “em-
ployees” in section 2 (3) specifically excludes agricultural laborers
while section 2 (5) defines a “labor organization’ as an organization in
which “employees’ participate, the court concluded that a union of
farm laborers does not come within the term ‘labor organization” as
used in the act. The Board had reached the same conclusion.

In regard to section 8 (b) (4), the court rejected a contention that,
because it was the express purpose of Congress to protect farmers
against secondary boycotts, the term ‘“employee” as used in the
secondary boycott provisions of 8 (b) (4) should be construed more

3 N L.R. B v. Russell Manufacturing Co ,191 F.2d 358 (C. A 5). N

# N.L.R. B v. The Red Rock Co.,187F. 2476 (C A 5), cert.denied, 341U S, 950.

28 In the Board’s view, the situation was squarely within the principle applied by the Sixth Circuit 1n
N.L R B v. Federal Engineering Co , Inc , 153 F. 2d 233, and the Second Circmst in N L. R. B. v. Don

Juan,Inc ,178 F 2d 625, enforcing 79 NLRB 154, -
2 Di Giorgio Fruit Corp v.N.L. R. B.,191 F, 24642 (C. A.,D. C.), cert. denied, 342 U. 8. 869.



260 Sixteenth Annual Report of the National Labor Relations Board

broadly than the general definition of section 2 (3). As to the intent of
Congress, the court held that Congress had in mind secondary action
against farmers by such organizations as the teamsters’ and longshore-
men’s unions, but it was not concerned with organizations of agricul-
tural laborers. The court held further that construing the term
‘““labor organization’ for the purposes of section 8 (b) to include farm
laborers’ organizations would result in subjecting farm laborers to the
restrictions of section 8 (b) while denying them the protection of
section 8 (a). Because those two sections must be construed in har-
mony, the court concluded, Congress clearly did not intend to
extend either the benefits or the restrictions of the act to organizations
composed exclusively of agricultural laborers.

5. Protected Employee Activities

In several cases, courts of appeals were called upon to review the
Board’s conclusions as to whether or not certain activities engaged in
by employees came within the protection of section 7 of the act

One case involved certain drivers who were dissatisfied with the
owner-operator work arrangement to which they were subject under
the terms of a collective agreement made by their union.¥ The driv-
ers frequently discussed the employer-favored system and attempted
to influence their bargaining representative to bring about its aban-
donment and the substitution of a straight wage system. These
activities, the court held, were protected because attempts by some
members of a union to persuade the union to change its attitude about
existing contractual terms clearly constitute “concerted activity’
within the meaning of section 7. The court rejected the employer’s
contention that the concerted efforts of the drivers involved were not
protected because they were not addressed directly to the employer
but were directed against the position taken by their union.

The issue before the court in another case was the propriety of the
Board’s finding that certain employees who refused to cross a picket
line at their employer’s plant established by a union other than their
own in connection with a dispute in which they were not involved had
exercised rights guaranteed by section 7.2 The Board had held that
the demotion of the employees because of this conduct constituted
unlawful discrimination on the part of the employer.? .

The court set aside the Board’s order on two grounds: (1) The
employees, the court thought, were not engaged in ‘“‘concerted activ-
ities” such as are contemplated by section 7 of the act, because they

¥ N L.R. B.v Nu-Carriers, Inc, 189 F. 24 756 (C A.3). )
% N, L. R. B. v. Ilmois Bell Telephone Co , 189 F. 2d 124 (C A 7), certiorari denied November 26, 1951,
% They were demoted from supervisors to rank-and-file employees. The activities and the demotion

took place before the enactment of the Taft-Hartley law, at a time when supervisors enjoyed the same
protections under the act as regular employees.
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acted individually in honoring a picket line in a dispute in which they
were not involved rather than acting jointly with fellow employees
for their own mutual aid and protection; and (2) the union to which
these employees belonged, which was the lawful bargaining represent-
ative in the unit of which these employees were a part, enjoyed con-
tractual relations with the employer and had itself refused to honor
the picket line of the striking union. The court therefore deemed the
conduct of the demoted employees as being in the nature of a wild-
cat activity by a dissident group, which was calculated to disrupt the
existing bargaining relationship between the employer and the
employees’ lawful bargaining representative.

In another case, the court declined to enforce an order in which the
Board directed the respondent employer to refrain from prohibiting
the distribution of union literature during the employees’ nonworking
time in the immediate vicinity of the employer’s premises.* The order
was based on a finding that following the distribution of successive
issues of the union’s paper criticizing the employer, the latter issued
an order to the union in terms which indicated the employer’s inten-
tion to prohibit distribution of any union literature on its property.
The reversal of the Board rests entirely on the court’s contrary con-
clusion to the effect that the employer’s directive was intended solely
to prohibit the distribution of two issues of the union’s paper which
contained scurrilous and defamatory remarks. Having arrived at this
conclusion, the court held that the employer had a right to prevent
the distribution of printed matter which had a tendency to disrupt
discipline in the plant and that the Board’s order was not appropriate
under these circumstances.

6. Employers' Freedom of Speech

In three cases in which employers sought to resist the Board’s order
by invoking the free speech guarantees of the Constitution and of
section 8 (c) of the act, the court upheld the Board’s finding that the
utterances and expressions involved contained threats of reprisals and
promises of benefits and therefore interfered with the exercise of rights
ander the act by the employees to whom they were addressed. Thus,
in one case, the court agreed that a preelection antiunion speech, in
which the employer indicated in various ways that the employees
could obtain greater benefits without a union, was not protected free
speech.® Similarly, in another case, the first amendment was held
not to protect statements made by the employer for the purpose of

® Maryland Drydock Co.v.N.L. R B., 183 F.2d 538 (C A.4).
31N L R B v. Beatrice Foods Co, 183 F 2d 726 (C A. 10)

974250—52——18
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inducing employees to accept benefits embodied in individual agree-
ments as a condition to their abandonment of the union which sought
to represent them.®? The court in the third case likewise held that
the employer during an organizational campaign was not privileged
to propose benefits to its employees as an inducement not to join
the union.® )

In a fourth case involving the question of free speech, a majority of
the court, contrary to the Board’s conclusion, held that the company’s
“policy’’ statement was not coercive and, in view of section 8 (c),
could not be made the basis of a finding that the employer induced
employees to resign from the union in violation of section 8 (a) (1)
of the act.®

7. Unfair Labor Practices of Employers

For the most part, the unfair labor practices involved in the cases
in which the Board sought enforcement of orders against employers
during the past year followed conventional patterns of violations of the
various prohibitions of section 8 (a) against interference with em-
ployee rights. However, & number of cases called for decision on novel
and important issues arising under the prohibition of section 8 (a) (3)
against unlawful discriminations and under the bargaining provisions
of section 8 (a) (5). These cases are discussed below.

a. Discrimination Under Union Shop

The validity of the Board’s finding that the employer unlawfully
discharged certain employees at the request of their bargaining repre-
sentative depended upon the proper construction of the union-security
provisos to section 8 (a) (3) of the amended act.?*® The union, resorting
to an existing union-security agreement, caused the discharge of the
complaining employees who had tendered their initiation fees and
dues but had refused to comply with other membership requirements,
namely, the filing of application cards, attendance at an admission
meeting, and the taking of an oath of loyalty to the union. The court
agreed that proviso (B) of section 8 (a) (3), which protects only dis-
charges for nonpayment of initiation fees and dues, was applicable

2N L R. B.v Valley Broadcasting Co, 189 F. 2d 582 (C A. 6). Enforcement in this ease was denied
on evidentiary grounds insofar as the Board’s order was based on the finding that the employer unlawfully
refused to bargain with the complaining union.

8 Joy Silk Millsv N L.R B,185 F.2d 732 (C. A,, D. C.), employer’s petition for certiorari denied 341
U. S 914. The broadly worded cease and desist provisions of the Board’s order in this case were modified
by the court, one judge dissenting

3 N. L R. B.v. Qoodyear Footwear Corp., 186 F. 2d 913 (C. A. 7).
3 Unton Starch and Refining Co,v. N L R. B.,186 F. 2d 1008 (C. A. 7), cert. denied October 8, 1951.
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and that the discharges complained of were therefore illegal.*® The
respondents in the case contended that since the union uniformly
required all applicants for membership to file application cards, to
attend an admission meeting, and to take a loyalty oath, proviso (A)
protected the discharge of employees who were denied membership in
the union because of their noncompliance with these requirements.
Rejecting the contention, the court adopted the Board’s view that,
while proviso (A) has reference to the denial of union membership on
a discriminatory basis, proviso (B) protects employees to whom mem-
bership is denied for reasons other than nonpayment of dues and
initiation fees even though that reason be nondiscriminatory. "The
court agreed that if a union “imposes any other qualifications and
conditions for membership with which he is unwilling to comply,
such an employee may not be entitled to membership, but he is entitled
to keep his job.” This construction of the union-security provisions
of section 8 (a) (3), in the court’s opinion, was a reasonable one and
gave effect to the congressional purpose to prevent utilization of union-
security agreements except to compel payment of dues and initiation
fees.
b. Other Types of Discrimination

Two cases, in which enforcement was denied, involved certain types
of discrimination not previously presented in cases litigated in the
courts.

In one such case, the Board had found that the employer engaged
in prohibited discrimination by adopting a “strike seniority policy”
whereby, in case of a reduction in force, strikers who returned after
the settlement of an economic strike, regardless of their previous
seniority status, would be laid off ahead of strikers who returned
before that date or employees hired as replacements during the strike.?
The court, on the other hand, took the view that the company’s
failure to maintain previous seniority rights of returning strikers was
motivated by legitimate business reasons and did not violate section
8 (a) (3) even though the company’s policy discriminated against
strikers and thereby tended to discourage union activities.

In the other case, the court held that an employer who had & “mem-
bers only’’ contract with a union representing & minority of his em-
ployees could grant the union members a retroactive wage increase

3 Section 8 (a) (3), while validating so-called union-shop agreements, provides further

That no employer shall justify any discrimination against an employee for nonmembership in a labor
organization (A) if he has reasonable grounds for believing that such membership was not available to the
employee on the same terms and conditions generally appHcable to other members, or (B) 1f he has reason-
able grounds for believing that membership was denied or terminated for reasons other than the failure of
the employee to tender the periodic dues and the mnitiation fees uniformly required as a condition of acquiring
or retaning membership.

W N L R. B.v. Potlatch Forests, Inc., 189 F. 2d 82 (C A.9).
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as provided by the contract without violating section 8 (a) (3) even
though such wage increase was not granted the nonmembers.® The
court observed that the employer did not “discriminate” in favor of
union members since the nonmembers were fully compensated in
accordance with their individual contracts and “were not deprived of
anything that was rightfully theirs.”” The court further concluded
that, even if the employer’s action were held to be discriminatory,
it was not intended to encourage the nonmember employees to become
members of the contracting union and could not have had that effect,
because these employees knew that the union admitted to membership
only sons of members.

c. The Duty to Bargain

An employer’s duty to furnish wage data to the bargaining repre-
sentative of employees when negotiations are in progress was affirmed
by the court in one case during the fiscal year.®® The Board found that
the employer violated section 8 (a) (5) by refusing to submit a list
of employees indicating their salaries for the current and preceeding
year. This information had been requested by the union upon the
employer’s refusal to grant wage increases and other concessions.
Sustaining the Board, the court rejected the employer’s contention
that it was under no duty to furnish the data since the union did not
show its relevance. In the court’s words,

Since the employer has an affirmative statutory duty to supply relevant wage
data, his refusal to do so is not justified by the Union’s failure initially to show
the relevance of the requested information. The rule governing disclosure of
data of this kind 1s not unlike that prevailing in discovery procedures under
modern codes. There the information must be disclosed unless it plainly appears
irrelevant. Any less lenient rule in labor disputes would greatly hamper the
bargaining process, for it is virtually impossible to tell in advance whether the
requested data will be relevant except in those infrequent instances in which the
inquiry is patently outside the bargaining issue. (Footnote omitted.)

In another case, the court sustained the Board’s view that an em-
ployer violates his duty to bargain under the act if he refuses to
consummate a collective bargain except upon the union’s compliance
with a condition unrelated to the subject matter of the contract
itself, and as to which bargaining, although possible, Was not man-
datory.®® Thus, the court held, the employer here could not, as a
condition to executing a contract embodying terms already agreed
upon, insist upon a provision that would have required the contracting
union to register according to Georgia State law so as to become
subject to suit in that State on its contract. The court agreed with

¥N.L. R. B v Relhable Newspaper Delwery, Inc , 187 F. 2d 547 (C. A. 3)

¥ N L.R.B.v Yawmen & Erbe Manufacturing Co., 187 F, 2d 947 (C A 2).
WN.L. R, B.v. Dalton Telephone Co., 187 F, 2d 811 (C. A, 5), cert. denied.
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the Board that to permit the employer to insist upon such a condition
would conflict with the holding of the Supreme Court in Hill v.
Florida * to the effect that the exercise of the bargaining rights created
by the act may not be conditioned on compliance with State regis-
tration laws.

A parallel question was presented in another case which raised the
issue of whether an employer had illegally conditioned agreement
with the bargaining agent of its employees by insistence that the latter
surrender statutory bargaining rights.** In this case, the Board had
found that the company violated its bargaining duty, not only by
actually taking unilateral action while negotiations were pending, but
also by insisting on a “prerogative clause’” reserving to the company
the right to determine unilaterally certain employment conditions,
i. e., subjects of compulsory bargaining. While agreeing that the
company violated section 8 (a) (5) by changing terms of employment
while bargaining negotiations were pending, the court reached the
conclusion that the employer had a right to insist upon the inclusion
of the disputed prerogative clause in the contract. The Supreme
Court has granted the writ of certiorart * for which the Board applied
because of the importance of the question in the future administration
of section 8 (a) (5).

Another case was concerned with an employer’s defense that its
refusal to bargain with the complaining union was not unlawful
because the union at the time of the refusal had not fully complied
with the affidavit requirements inasmuch as the officers of its parent,
the A. F. L., had not filed affidavits.* The court upheld the Board’s
order on two alternative and independent grounds: (1) It agreed with
the Board’s view, subsequently rejected by the Supreme Court in the
Highland Park case,®® that such federations as the A. F. L. are not
“labor organizations’’ within the meaning of section 9 (h) and there-
fore need not comply with that section; and (2) it adopted the con-
tention of the charging union, contrary to the view then held by the
Board,® that the employer’s defense could not be sustained even if the
union was not in compliance with the statutory affidavit requirements
at the time of the illegal refusal to bargain so long as it later effected
compliance before issuance of the complaint. In the court’s view,
noncompliance with section 9 (h) ““does not in any way relieve an em-

4395 U. 8. 538

8 American National Insurance Co.v.N L R B,187F 24307 (C. A 5).

4342 U, S. 809

4 West Tezas Utility Co.,,Jnc v N L R. B,184 F.2d 233 (C. A, D C); cert denied 341 U 8. 939,

W N. L. R. B v. Highland Park Mfg. Co., 341 U, 8. 322.

6 Andrews case (87 NLRB 379). The Andrews doctrine to which the court referred with disapproval
insofar as inconsistent with the court’s view was subsequently qualified by the Board in New Jersey Carpet
Malls, Inc ,92 NLRB 604, in which 1t was held that an employer who did not raise the question of the union’s

compliance with section 9 (h) at the time of negotiations could not later rely upon such noncompliance as a
defense to an otherwise 1llegal refusal to bargain.
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ployer of the paramount obligation to bargain in good faith. The
act’s only sanction for noncompliance is denial of Board facilities.”
The court further observed that it is left to the Board to refuse its
processes to a noncomplying union and it is not for the employer to
take the matter into his own hands by refusing to bargain.¥

8. Unfair Labor Practices of Unions

Unfair labor practices charged against labor unions were involved in
four principal cases decided by the courts of appeals during the 1951
fiscal year.® One case involved interpretation of the act’s limitation on
the union shop. The three others inyolved the ban on secondary
boycotts.

a. Causing or Attempting to Cause Discrimination

In the Union Starch case, the court sustained the Board’s conclu-
sion that the union violated section 8 (b) (2) by causing the discharge
of two employees who were subject to a union-security agreement and
had failed to comply with the union’s membership requirements other
than the payment of dues and initiation fees.® The union had taken
the position that because it had a right to require uniformly that appli-
cants for membership file an application card, attend a meeting, and
take an oath of loyalty, it also had the right to demand the discharge of
employees who did not comply with the conditions which applied
equally to all employees. However, the Board, construing the union-
security proviso of section 8 (a) (3), had held that regardless of any
nondiscriminatory membership conditions a union may impose, the
discharge of an employee may be lawfully requested only for non-
payment of initiation fees and dues.

In another case, the court concurred in the Board’s holding that the
United- Mine Workers Union violated section 8 (b) (2) by its strike-
supported and successful insistence that the operators of certain coal

47 Other cases 1nvolving section 8 (a) (5) which were decided by the courts durmg the fiscal year included
N L.R.B.v.Grace Co.,189 F. 2d 258 (C. A.8), N. L. R B.v Vulcan Forging Co , 188 F. 2d 927 (C. A. 6),
and Pacific Gamble Robinson Co.v.N L R, B,186F 2d 106 (C. A.6). The Grace case 1s discussed in sec-
tion 9 a of this chapter and Vulcan Forging 1s discussed in section 11. In the Pacific Gamble case, enforcement
was denied when the court disagreed with the Board’s conclusion that the employer had violated section
8 (a) (5) during an economic strike by offering mdividual replacements and strikers a starting wage larger
than that offered the union durmg negotiations, The court took the view that the evidence did not permit
a finding that the employer offered replacements a higher wage or terms more favorable than those offered
the unuon even though it was a different offer Moreover, m the court’s opinion, the employer did not seek
replacements among the strikers but among workmen generally. Thus, the court concluded, the employer
1n making 1ts unilateral offer to replacements did not unlawfully bypass the union within the Supreme
Court’s ruling in the Crompton IIghland case (337 U 8. 217), on which the Board relied.

48 Among other cases, the courts upheld the Board’s findings that the unions involved unlawfully re-
strained or coerced employees within the meaning of section 8 (b) (1) (A), in Mavis Lane v. N. L. R. B., 188 F
2d 671 (C A.10),and Progressive Mine Workersv.N.L R.B 187 F.2d 298 (C. A.T). Seesalso N L R B.v.
Unated Mine Workers, 190 F. 2d 251, one of the four principal cases discussed in this section, where the Board
found that the 1llegal application of a union-security agreement violated both 8 (b) (2) and 8 (b) (1) (A)

4 Union Starch and Refiing Co v N L R B,186 F.2d 298 (C A.7T), cert denied, October 8, 1951
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mines execute a union-shop agreement, although the union had not
been authorized to make such an agreement.® The court thus adopt-
ed the Board’s view that the adoption of an illegal union-security
agreement creates discriminatory conditions of employment in viola-
tion of section 8 (a) (3) and that a union in causing the execution of
such an agreement necessarily violates section 8 (b) (2). The court
agreed with the Board that section 8 (b) (2) is not limited so as to pro-
hibit only actual discrimination against specific employees, but
prohibits potential discrimination against employees generally.®

c. Secondary Boycotts

The Board’s interpretation of the secondary boycott provisions
were upheld in two principal cases in the courts of appeals during the
year. Inone, the court upheld the Board’s findings that picketing and
blacklisting of an employer by a union and also ordering one of his
employees off the job, all for the purpose of forcing the employer to
cease doing business with another employer involved in a dispute with
the union, was violative of section 8 (b) (4) (A) of the act.”® The
court rejected the union’s contention that section 8 (b) (4) (A), if
applicable to its conduct, was violative of the first, fifth, and thirteenth
amendments to the Constitution and the further claim thatsection8 (c)
immunized the union’s conduct from the proscription of section 8 (b)
(4) (A).®® The court also concluded that, absent common ownership
or management, the mere doing of business between the two employers
did not make the secondary employer an ally of the primary employer
50 as to remove it from the protection which the act extends to neutral
employers against involvement in labor disputes of other employers
with whom they are doing business. The court, on the basis of the
well-established principle that discontinuance of unfair labor practices
does not render a Board order moot, also rejected the contention that
the resolution of the basic labor dispute or the discontinuance of busi-
ness operations by the secondary employer rendered the Board’s order
moot and therefore not entitled to enforcement.

In the Di GQiorgio case, the court sustained the Board’s dismissal of
a complaint alleging that the respondent Teamsters’ Union by picket-
ing the property of Di Giorgio, with whom it had a primary dispute,
had engaged in a secondary boycott because of the pickets’ attempt to

% United Mine Workersv. N L. R B,190 F. 2d 251 (C. A. 4)

51 See also N L. R. B v. National Marittme Union, 175 F, 2d 686 (C. A. 2), Fifteenth Annual Repoit,
ppI.nl;Sr'olgzz:ssivc Mine Workersv. N L. R. B., 187 F.2d 208 (C A 7), the court was of the opinion that thero
was insufficient evidence to support the Board’s finding that certain employees were illegally discharged at
the request of the respondent union

2 N L. R.B v United Brotherhood of Carpenters, 184 F, 24 60 (C. A 10), cert. denied, 341 U 8 947

8 The Supreme Court mn N. L R B v. Denver Buidding and Construction Trades Council, 341 U S 675,

andI B E W v.N.L. R B,341 U. 8. 604, cited with approval the court’s holding that neither the Con-
stitution nor section 8 (¢) protected picketing from the prohibition of section 8 (b) (4) (A)
1
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dissuade truck drivers of other concerns from delivering goods to Di
Giorgio despite the fact that the union disciplined member drivers who
crossed the picket line.** The court agreed that the union’s picketing
activities at the place of employment of their members, in support of a
strike against their employer, were primary rather than secondary and
were therefore not prohibited by section 8 (b) (4) (A) under the rule
announced by the Supreme Court in the International Rice Milling
case.% :

The court also agreed with the Board in the Di Giorgio case that the
Farm Union could not be held liable for the alleged violations of sec-
tion 8 (b) (4) (A) because it acted as an agent of its parent, the National
Farm Labor Union, a labor organization within the definition of sec-
tion 2 (5). In the court’s opinion, the National Union’s constitution
indicated separate responsibility on the part of its locals rather than
an agency relationship. This situation, according to the court, was
not changed merely because the national organization, in accordance
with its constitution, furnished assistance to the local union during a
dispute with an employer.

9. Remedial Orders

The primary responsibility of the Board and its broad discretion
in devising appropriate remedies for the redress of unfair labor
practices was again emphasized by the courts in several instances.

Thus, in one case where a charging employer filed with the court
a petition to review and set aside an order of the Board dismissing
certain allegations of misconduct against a union and its officers, the
court on motion of the Board struck from the petition the portions in
which petitioner requested that the court issue a remedial decree
against the union.®® The court pointed out that even if, contrary to
the Board, it should find as a matter of law that an unfair labor
practice was present, it would nevertheless be necessary to remand
the case to the Board for the purpose of determining the proper
remedy. Moreover, the court made the observation that, while a
customary cease and desist order might be held appropriate, it was
the function of the Board and not the court, to make the initial
determination concerning the scope of the order and the nature of
the notice, if any, to be posted. In addition, the court agreed with
the Board that, in a proceeding to review a Board order, the Board

8 D1 Grorgio Fruit Corp v. N L R.B,191 F 2d 642 (C. A, D C.), cert. denied 342 U. S. 869.

8% N.L.R B.v International Rice Milling Co, 341 U S 665. The Supreme Court also overruled Denver
Buailding Trades Council v N, L. R. B., 186 F. 2d 326, in which the Court of Appeals for the District of
Columbia reversed the Board’s finding that the picketing of a construction job for the purpose of forcing
the general contractor not to use the services of a nonunion subcontractor was secondary and accordingly
prohibited \

% American Newspuper Publishers Ass'n v. N L R B,190F 2d45(C A 7).
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was the only proper respondent. Accordingly, the court struck the
names of the union and its officers from the caption of the petition in
which the latter had been named as respondents along with the Board.

In another case, the same court held that it was within the Board’s
remedial discretion to require the respondent employer and union
“jointly and severally’’ to reimburse employees whose discriminatory
discharge they had brought about jointly.*” The court held that
section 10 (¢), which provides, in case of discrimination, for back pay
by an offending “employer or labor organization,” was not intended
to require the Board to choose one or the other. On the contrary,
the court concluded, the legislative history of the pertinent part of
section 10 (c¢) indicates a congressional intent not only to preserve the
existing scope of the Board’s discretion but, as found by the Board,®
to extend its discretion so as to permit back-pay orders against
employer and union, where both are responsible for the discrimination.

In the matter of back pay, the Board was also upheld in ordering
the reimbursement of employees discharged by an employer under
what the employer in good faith, though erroneously, believed to be
valid union-security provisions.® The court noted the Board’s con-
clusion that the “risk of mistake in construing ambiguous provisions
of a supposed union security contract should reside with the party
who misinterprets the contract, rather than with the employees
against whose interest the contract has erroneously been thought to
run.” In the same case, the court held that it was within the Board’s
power to require the employer to make whole employces who had
been refused reemployment after a strike, although the union which
represented the employees had waived back pay for its members in
connection with the settlement of the strike.

The Second Circuit held in another case that as long as the posi-
tions formerly occupied by striking employees were still in existence,
the Board could properly rule that the reinstatement obligation was
not fulfilled by the employer’s alternative offers.® The employer
offered either to reinstate the strikers at the plant at which they
formerly had worked, upon condition that the nonstriking employees
assented to their reinstatement, or, if such assent were not forth-
coming, to reinstate them at a new and distant plant. Such a ruling,
in the view of the court, was within the discretionary power of the
Board to evaluate the conflicting considerations presented in connec-
tion with determining the appropriate remedy.

8 Union Starch and Refining Co. v. N. L. R. B., 186 F, 2d 1008 (C. A. 7) cert. dented 342 U. 8. 815.

# See H. M, Newman, 86 NLRB 725, at p. 732.

¥ N.L. R B v. Don Juan Co., Inc., 185 F. 2d 393 (C. A. 2).

ON. L R B v Quest-Shon Mark Brassiere Co., Inc, 185 F 24 285 (C. A 2), cert. demied 342 U S 812,
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10. Determinations of Bargaining Representatives

In two cases, employers charged with refusal to bargain questioned
the legality of certain procedures of the Board in representation
cases. In one case, the employer raised a question regarding the
application of the Board’s contract bar rules. In the other, the
employer objected to the manner in which an election had been
conducted and to the time limit on objections. In both cases, the
employer questioned the propriety of the Board determination of the
unit of employees appropriate for bargaining. The Board’s rulings
on each of these points were upheld by the courts.

a. Contract Bar Rules

One of the grounds on which an employer sought to justify its
refusal to bargain in one case was that the employer had a contract
with another union covering the bargaining unit involved at the time
of the representation proceeding in which the union was certified by
the Board.** In fact, on the day on which the complaining union filed
its petition for certification, the employer and the incumbent bargain-
ing agent had orally agreed on contract terms. However, a written
agreement was not executed by the parties until the following day.
These facts brought the situation within the Board’s rule that a prop-
erly supported petition of a rival union will be entertained unless there
is In existence a valid written exclusive bargaining agreement between
the employer and the incumbent union, signed by the parties and con-
taining substantive terms and conditions of employment for employees
in an appropriate unit.®® No such contract having been in existence -
at the crucial time, the Board entertained the complaining union’s
petition, directed an election, and issued a certification based on the
results thereof. Rejecting the employer’s challenge, the court not
only acknowledged generally the Board’s power to adopt rules which
it deems necessary to carry out the policies of the act, but also recog-
nized the beneficial effect of the Board’s policy of holding a present
representation petition barred by an asserted collective agreement only
where the agreement has been validly incorporated in a written and
signed contract. Moreover, the court pointed out that the contract
bar rules adopted by the Board are procedural and that their applica-
tion under the circumstances of the case was a matter within the
Board’s discretion.

S N.L R.B.v, Grace Co ,18¢ F 24126 (C. A 8 The court denied enforcement of the Board’s bargain-
ing order following the Board’s determination on remand (184 F. 2d 126) that the employer had permanently
closed the plant,

62 For a full discussion of the Board’s contract bar rule, see chapter IV above.
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b. Election Procedures

In one case, the employer contended that the Board’s bargaining
order should not be enforced because the election on the basis of which
the complaining union was certified had not been properly conducted
by the Board.® Asserting that the employees concerned did not have
sufficient notice of the election, the employer relied on the fact that
on the day set for the election the Board’s agent did not appear at
the scheduled hour; that he informed the parties that the election
would be held the following day since some part-time workers who
were eligible to vote had already left the plant; and that on the next
day two of the eligible employees did not vote in the election. The
court sustained the validity of the election on several grounds: (1) No
written or formal notice of the postponed election was necessary,
since, in view of the smallness of the plant, it could reasonably be
assumed from all of the circumstances that all of its 44 employees
knew of the election; (2) lack of knowledge on the part of the 2 employ-
ees who did not vote was a fact within the peculiar knowledge of the
employer and the latter’s failure to ascertain and disclose that fact
entitled the Board to act on the assumption that all employees were
given the requisite opportunity to vote; and (3) the employer could
not consistently claim lack of notice to its employees after its repre-
sentative joined in executing a certificate attesting the proper conduct
of the election and the opportunity of all eligible voters to.cast their
ballots in secret.

The court also rejected the employer’s contention on the further
ground that the employer had failed to file objections to the challenged
election within the 5-day period allowed by the Board’s rules and reg-
ulations. The court held that such a time limitation was necessary
and proper, because of the importance of expedition in certification
proceedings. .

c. Unit Determinations

In both the Grace and Conlon cases, the court reafirmed the rule
that the Board’s unit determinations may not be disturbed unless they
are clearly arbitrary or unreasonable.®* No such grounds for reversal
were found by the court in either case. In the Grace case, the Board,
over the objections of the employer, held that one of the employer’s
two plants constituted an appropriate unit. In this case, one union
had petitioned for certification as bargaining agent of both plants,
whereas another union sought representation rights for the employees
of only one plant. While conceding that the circumstances indicated
the appropriateness of a company-wide unit, the Board found that the

83 N L. R, B.v Conlon Bros. Mfg Co,187TF.24320(C A 7).
¢ Both cases are cited m the precedng subsections,
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one-plant unit sought was equally appropriate, particularly in view of
the fact that the two plants were located 53 miles apart. In accord-
ance with its practice in similar situations, the Board made its ultimate
unit determination dependent upon the outcome of a self-determi-
nation election in the proposed one-plant unit. A majority of the
employees in that unit having voted in favor of separate representa-
tion, the Board certified the unit accordingly. This method of ascer-
taining the proper bargining unit, in the court’s opinion, was
neither unreasonable nor arbitrary.

In the Conlon case, the court held that the Board did not abuse
its discretion by including the employer’s production employees, shop
employees, and part-time workers in a single, plant-wide unit, rather
than in three separate units as requested by the employer. In the
court’s opinion, the appropriateness of a single unit was indicated
by the interchange of the members of the three groups in the employ-
er’s operations, the similarity of their working conditions and rate of
pay, as well as the fact that all employees were subject to the same
management policies and the same supervision.

11. The 6-Month Limitation on Charges

Enforcement of Board orders was resisted in several cases on the
ground of noncompliance with the provisions of section 10 (b), which
precludes the Board from issuing a complaint unless the charge upon
which it is based was filed and served on the respondent not more
than 6 months after the occurrence of the alleged unfair labor prac-
tices.

In one case, the original charge was filed within the statutory
period, but the employer challenged as untimely the subsequent
amended charge on which the Board’s complaint was based.®® The
amended charge specified particular unfair labor practices whereas
the original charge merely alleged violations in the general language of
the act. In the court’s view, the amended charge was in the nature
of a bill of particulars, making more definite the allegations of the
original charge. Although filed more than 6 months after the alleged
conduct occurred, it was valid because it related to unfair labor
practices““inherent in or connected with the original charge,” the court
held. The well-known doctrine of “relation back” in pleading, according
to the court, should not be narrowly applied in the case of charges before
the Board because the only purpose of the charge is to set in motion
the Board’s investigatory machinery.

In another case, the court similarly rejected a contention that the
Board’s complaint improperly alleged unfair labor practices which

8 Kansas Milling Co.v.N L. R, B.,185 F,2d 413 (C. A 10), modified and remanded in other respects.

-
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occurred more than 6 months earlier and which had not been covered
by the charge.®® The court pointed out that allegations of the com-
plaint were not barred by the 6-month limitation of section 10 (b),
because they merely restated the allegations of a timely charge in a
more formal, definite, and detailed manner.”

The further question was presented in another case as to whether
section 10 (b) forecloses the Board from receiving evidence of events
happening more than 6 months before the filing of the charge for the
purpose of appraising the character of acts alleged to have been com-
mitted within the statutory 6-month period.®® The court agreed with
the Board that section 10 (b) enacts “a statute of limitations and not
a rule of evidence.”® Therefore, the court held, it is proper for the
Board in determining whether unfair labor practices have occurred to
take into consideration ‘“background evidence” of antecedent circum-
stances which occurred more than 6 months before the filing of the
original charge and which, of themselves, would afford no basis for a
finding of illegal conduct because barred from such consideration by
section 10 (b).

12. Filing and Alffidavit Requirements

During the past year, the Fifth and Sixth Circuits upheld the
Board’s position that whether the union on whose charge the complaint
was based has complied with the filing requirements of section 9 (f),
(g), and (h) is not a matter to be pleaded, or affirmatively established
upon the record, the Board being permitted to rely upon its own admin-
istrative determination that the required documents have been filed,
at least where the contrary does not affirmatively appear.”

While in each of these cases, the courts relied on the reasoning in the
Greensboro Coca Cola case, decided by the Fourth Circuit the previous
year,” the Sixth Circuit in the Wiltse case also reached the same result

8 Progressive Mine Workers v. N. L R. B., 187 F. 298 (C. A. 7), modified on other grounds.

o7 See also Cathey Lumber Co. v. N. L. R. B., 185 F. 2d 1021 (C. A. 5), subsequently vacated in view of the
intervening Supreme Court decision i the Fhighland Park case. In this case the court, without opmion, ac-
cepted the Board’s argument that the complamt properly alleged discrimination agamnst certain employees
in addition to those named in the charge. While the Board, n the first place, contended that the conditions
of section 10 (b) did not apply since the charge on which the complaint was based was filed before the effective
date of the amended act, the Board further argued that, even if held applicable, the 6-month limitation of the
filing of charges did not preclude the allegation in the complamt of additional instances of discrimination
oceurring not more than 6 months before the filmg of the original charge.

8 N, L. R. B. v. Clausen, 188 F, 2d 439 (C. A. 3).

% See Azelson Mfy. Co., 88 NLRB 761.

10 N.L.R. B.v Red Rock Company, 188 F., 2d 917 (C. A. 6); N. L. R. B. v. Wiltse, 187 F. 2d 76 (C. A. 5),
N. L. R. B. v. Vulcan Forging Co., 188 F, 24 927 (C. A. 6). In the Vulcan Forging case, enforcement was
denied because, in the court’s opinion, the employer was relieved of its duty to bargain with the union which
was repudiated by the employees within 2 weeks after its certification. The court’s holding 1s m direct con-
fiict with the judicially recognized principle that, in the mterest of stability in bargaining relations, a Board
certificate must be held binding on both employer and employees for at least a ‘‘reasonable period.” How-
ever, the Board 15 not in a position to seek certiorari in this case because of the applicability of the inter ven-
mg decision of the Supreme Court i the Highland Park case, which 1s discussed 1n chapter VI, above.

" N, L. R. B. v. Greensboro Coca Cola Bottling Co , 180 F. 2d 840,
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upon an independent and extensive examination of the purpose and
legislative history of section 9 (f), (g), and (h).

In two cases, enforcement of the Board’s order was resisted on the
ground that the individuals who had filed discrimination charges were
fronting for unions which sought access to the Board’s processes with-
out complying with the filing and affidavit requirements.”> In enforc-
ing the Board’s orders, the respective courts agreed with the Board’s
conclusion that the employees who had suffered discrimination were
not precluded from seeking the relief to which they were individually
entitled under the act although they were officers in an unqualified
union, or had been assisted in preparing their charges by such officers.”

13. Procedural Problems

In one case, the employer attacked the validity of the Board’s order
on the ground that the same Board attorney who prosecuted the case
against it had also prosecuted a consolidated case against a union
agent who sought to organize Seamprufe employees.”* The employer
contended that it was denied due process of law in that the Board’s
attorney at the consolidated hearing represented two clients with con-
flicting interests. Rejecting the employer’s position, the court pointed
out that the Board attorney in presenting the consolidated cases did
not represent, nor was he acting in the interest of, any private party
but that he acted for, and represented, only the public interest in
presenting evidence bearing upon alleged violations of the statute,
whether by the union or the employer. The court further observed
that the attorney clearly would not have been disqualified from trying
the two cases separately and that the fact of their consolidation did
not change the situation. In the court’s words, ‘““due process concerns
itself with substance and not with form.”’

#N L.R B v. Augusta Chemical Co., 187 F. 24 63 (C. A. 5), N L R. B.v. Clausen, 188 F, 2d 439 (C.
A.3).

3In N. L. R. B v. Highland Park Mjfy Ce ,184 F. 24 98 (C A. 4), enforcement was denied because n
the court’s view the CIO, with which the complaining union was affiliated, had not complied with the
affidavit requirements of section 9 (h). Followng affirmance of the holding of the Fourth Circwit by the
Supreme Court (341 U, 8. 322, see chapter VI) enforcement was similarly dented m N. L R B.v. Clark Shoe
Co,189 F.2d 731 (C. A. 1), N L. R. B v.J I Case Co., 189 F 2d 599 (C. A. 8), Bethlechem Steel Co v.
N.L R.B,191 F. 24 341 (C. A,, D C.), and Cathey v. N L R. B, 183 F 2d 428 (C. A, 5), origmnally
enforced 185 F. 2d 1021 (C. A. 5). Compare West Tezas Utilities Co v N L. R. B., 184 F. 2d 233 (C. A.,
D C)cert denied, 341U, S 939

In the following cases in which enforcement hitigation was pending at the time of the Supreme Court’s
decision 1n the Highland Park case, the respective courts of appeals granted the Board’s motion for the
remand of the case for the purpose of dismissal N.L R B.v Long Lewis Hardware Co., 189 F. 2d
611 (C. A, 5), N. L. R. B v. J. H. Rutter-Rez Mfg Co , Inc., 183 F.2d 611 (C. A 5), N. L. R. B. v. Quarles
Mfg. Co ,190 F. 2d 82 (C. A. 5); N. L. R. B.v. Atlanta Brick & Tile Co.,190 F. 24 83 (C. A. 5); N. L. R. B.
v. Precast Slab & Tile Co., 190 F 2d 206 (C. A. 8), and Post Printing & Publishing Co. v. N. L. R. B., 100
F. 2d 559 (C. A. 10).

" N.L.R. B v. Seamprufe, Inc 186 F. 2d 671 (C A 10), No. 4075. See also Mavis Lane v.N. L. R. B,,
186 F. 2d 761 (C. A, 10), No. 3928 (Mavis Lane was the agent mvolved )



Enforcement Litigation 215

The court in another case upheld the propriety of the Board basing
its order on the report of a trial examiner other than the examiner
who presided at the hearing, when the latter died prior to the prepa-
ration of his report.”> The court held that, under applicable judicial
precedent,™ the Board’s action was not a denial of due process because
due process does not require that testimony adduced at an adminis-
trative hearing be evaluated by an officer who heard and observed
the witnesses. The court also concluded that the procedure was con-
sistent with the pertinent provisions of the National Labor Relations
Act, as well as section 5 of the Administrative Procedure Act which
provides specifically that hearing officers “‘who preside at the reception
of evidence * * * ghall make the recommended decision * * *
except where * * * unavailable.”” The court observed that under
section 12 of the Administrative Procedure Act, these provisions
were applicable since they had not been expressly modified by the
National Labor Relations Act.

In the Clausen case, the court held unfounded the employer’s con-
tention that the Board’s refusal to allow oral argument on exceptions
to the trial examiner’s report was a denial of due process.” As stated
by the court, the granting of oral argument is a matter within the
Board’s discretion, where, as here, the eniployer had ample oppor-
tunity to present its case by exceptions and supporting brief. The
court concluded that, under the standards outlined in the Morgan
cases,”® argument may be either oral or written and that Clausen
therefore had a full, fair, and adequate hearing.

The Second Circuit expressed its view that the Supreme Court’s
recent appraisal of the reviewing powers of the courts under the Ad-
ministrative Procedure Act and the amended National Labor Rela-
tions Act did not mean that the scope of review had been expanded
to require a de novo review of the Board’s findings or to make such
findings as vulnerable as those of a [trial] judge.”

14. Other Cases in Courts of Appeals

Cases, other than those discussed above, in which the Board’s order
was sustained included:

Second Circuit—N. L. R. B. v. Everett Van Kleeck and Co., Inc., 189 F 2d 516;
N. L. R. B. v. H. Milton Newman, 187 F. 2d 488.

" N. L. R. B.v Stocker Mfg. Co., 185 F. 2d 451 (C. A. 3),

% N, L. R. B, v. Machay Radio & Tele. Co , 304 U. 8, 333, Morgan v. U. S,298 U S 468.

"N L. R. B, v, Clousen, 188 F, 2d 439 (C. A. 3)

8 Morgan v. U. S., 298 U. 8. 468, 481; 304 U. S. 1, 23, 26.

®N. L. R. B.v. Smuth Victory Corp ,190 F, 2d 56 (C. A. 2). See Universal Camera Corp.v N.L R. B,
340 U, 8. 474, discussed m chapter VI. Compare N. L. R, B v, Tri-State Casualty Insurance Co , 188 F
2d 50 (C. A. 10); Standard Dry Wall Products, Inc. v.N. L. R. B, 188 F 2d 362(C. A 3), N L R. B.v,
Valley Broadcasting Co., 189 F, 2d 582 (C A. 6).
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Third Cifeuit—N. L. R. B. v. L. B. Hosiery Co., 187 F. 2d 335; Standard Dry
Wall Products, Inc. v. N. L. R. B.,188 F. 2d 362; N. L. R. B. v. Magee Carpet Co.,
189 F. 2d 259.

Fourth Circuit—N. L. R. B. v. Umted Distutlers of America, Ltd. 188 F. 2d 353;
N. L R. B.v. A. J. Suris Products Corp. of Virginia, 186 F. 2d 502.

Fifth Circuit—N. L. R. B. v. Westex Boot & Shoe Co., 190 F. 2d 12; N. L. R. B.
v. Daniel Hamm Drayage Co., 185 F. 2d 1020; N. L. R. B. v. Alabama Marble Co.,
185 F. 2d 1022, N. L. R. B. v. Atlanta Journal Co d/bja WSB, 187 F. 2d 13.

Sixth Circuit—N. L. R. B. v. Taylor Mfg. Co., — F. 2d —; N. L. R. B. v.
Empire Pencil Co. 187 F. 2d 334; N. L. R. B. v. J. B. Cook Auto Machine Co.,
184 F. 2d 845.

Eighth Circuit—=Standard Generator Service Co., v. N. L. R. B., 186 F. 2d 606.

Ninth Circuit—N. L. R. B. v. Red Spot Electric Co., 191 F. 2d 697,

Tenth Circuit—N. L. R. B. v. Beatrice Foods Co., 183 F. 2d 726.

Summary enforcement was granted in the following cases in which no exceptions
to the trial examiner’s intermediate report were filed in accordance with section
10 (e):

First Circuit—N. L. R. B. v. Adams Motors, Inc., September 28, 1950.

Second Circuit—N. L. R. B. v. Bergnes, June 4, 1951; Truck Drwers Local
Union No. 275 (Seneca Transportation Lines, Inc.), March 5, 1951; and N. L. R. B,
v. Vosburgh Moving Co., January 8, 1951.

Third Circuit—N. L. R. B. v. New York Shipbuilding Corp. & IUMSWA,
Local 1, CIO, April 3, 1951.

Fifth Cireuit—N. L. R. B. v. The American Thread Co., 188 F, 2d 161,

Seventh Circuit—N. L. R. B. v. Hasselberg Co , March 20, 1951.

Ninth Circuit—N. L. R. B. v. Carter, October 30, 1950.

Tenth Circwit—N. L. R. B. v. International ‘Unwon of Mine, Mill & Smelter
Workers, October 13, 1950.

For cases other than those discussed above, in which the order was modified
because of the court’s disagreement with some of Board’s evidentiary findings or
the Board’s coneclusions see:

Third Circuit—N. L. R. B. v. National Biscuit Co., 185 F. 2d 123.

Fourth Circuit—N. L R. B v. Borchert, d/bja West Fork Cut Glass Co., 188 F.
2d 474.

Fifth Circuit—N. L R. B. v. Bibb Mfg. Co., 188 F. 2d 825; N. L. R. B. v.
Crosby Chemaucals, Inc., 188 F. 2d 91, and N. L R. B. v. John Deere Plow Co.,
187 F. 2d 26.

Seventh Circuit—John 8. Barnes Corp. v. N. L. R. B., 190 F. 2d 127,

15. Contempt Proceedings

The Board’s petitions for the adjudication in contempt of parties
believed to have violated outstanding enforcement decree resulted
during the past year in the adjudication of one employer in both civil
and criminal contempt ¥ and of two employers in civil contempt.®
A fourth case, involving a contempt petition against a union, was
remanded by the court.®

8 N.L R, B v Star Metal Mfg. Co, 187 F 2d 856 (C. A 3).
81N L R. B v. Berkley Machine Works 189 F. 24904 (C. A.4), N. L. R. B v. Weirton Steel Co,

183 F. 2d 584 (C. A.3).
BN L R B.vV. Retail Clerks International Association (Safeway Stores), 186 F. 2d 371 (C. A. 9).
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In the Star Metal case, the company and its officers admitted, and
the court found, that the court’s bargaining decree had been wilfully
and deliberately disobeyed and that the company and the individual
defendants were guilty of civil and criminal contempt. In assessing
fines' of $1,000 and $100, respectively, against the two individual
defendants and omitting terms of imprisonment, the court took into
consideration that subsequent to the institution of contempt pro-
ceedings the defendants bargained and executed a contract with the
representative. of their employees. The company was directed to
reimburse the Board for expenses in the amount of $757.86 incurred in
connection with the prosecution of the contempt proceeding. The
Board’s request to include in the decree a direction that the company
and its officers bargain with the union was denied. In the court’s
opinion, such a direction was unnecessary since the original bar-
gaining decree, entered upon the enforcement of the Board’s order,
continued in force as & permanent mandatory injunction which, if
further violated, could later again serve as basis for contempt
proceedings.

In the Berkley Machine case, the contemptuous conduct likewise
consisted in the employer’s refusal to bargain as required under a
consent decree embodying the Board’s order. While agreeing that
the company had not wilfully disobeyed the bargaining decree, the
court rejected the special master’s finding that the company had
bargained in good faith with the complaining union. The court
rested its finding of violation on the fact that the employer ‘“was
unwilling to bind itself to pay any specific [wage] rate for any specified
length of time and was unwilling to bargain at all with respect to
[individual] merit pay [increases] but insisted on its right without
- consulting the union to vary the rates of pay for individual employees.”

The court directed the company to purge itself of its contempt
within 90 days by bargaining in good faith, and by executing a written
agreement with the union “as to all matters upon which agreement can
be had.” The court also taxed the company with the costs of the
court in the proceeding. In view of its finding that the company and
its officers did not wilfully disobey the court’s decree, the court re-
frained from imposing fines and imprisonment and from directing the
institution of proceedings in criminal contempt.

The contempt adjudication in the Weirton Steel case soon after the
close of the last fiscal year is referred to in the last annual report.®
In this case, the company was ordered to pay a total of $49,459.85 in
costs of the contempt litigation and to take certain steps to purge
itself, including the reinstatement of certain employees with back pay

8 Cited above; see Fifteenth Annual Report, p. 195, for brief discussion of this case,
974250—52 19
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and the disestablishment of a union the company had assisted in
organizing. .

In the Retail Clerks case, the Board’s petition for a contempt adju-
dication was based on its view that the respondent union, by insisting
that the employer, Safeway Stores, bargain in regard to its location
managers, violated the court’s decree enjoining the union from re-
quiring that Safeway bargain for its supervisory employees.® The
court remanded the case to the Board for the purpose of supplementing
the record in the case, which did not disclose the supervisory status
of Safeway’s location managers.

8 Cited above.



il
Injunction Litigation

SECTION 10 () and (1) of the amended act provides for injunctive
relief in the United States district courts at the request of the Board
to halt conduct alleged to constitute an unfair labor practice.

Section 10 () confers discretion on the Board to petition for an
injunction against any type of conduct, by either an employer or a
union, which is alleged to constitute an unfair practice forbidden by
the act. Such injunctive relief may be sought upon issuance of a for-
mal complaint in the case by the General Counsel. On the Board’s
petition, the court may then grant “such temporary relief or restrain-
ing order as it deems just and proper.” '

Section 10 (1) requires that an injunction be sought in a United
States district court against a labor organization charged with a viola-
tion of section 8 (b) (4) (A), B), or (C),' whenever the General Coun-
sel’s investigation reveals ‘‘reasonable cause to believe that such charge
is true and that a complaint should issue.” The court is given discre-
tion to grant “such injunctive relief or temporary restraining order as
it deems just and proper.” Section 10 (1) also provides for the issuance
of a temporary restraining order without prior notice to the respon-
dent party upon an allegation that “substantial and irreparable in-
jury to the charging party will be unavoidable” unless immediate
relief is granted. Such an ex parte restraining order may not be effec-
tive for more than 5 days. In addition, section 10 (1) provides that
- its procedures shall be used in seeking an injunction against a labor
organization charged with engaging in a jurisdictional strike under
section 8 (b) (4) (D), “in situations where such relief is appropriate.”’

_ During the past year the Board exercised its discretion to petition
for section 10 (j) injunctions on three occasions, twice against labor
organizations and once against an employer and a labor organization.
In two of these cases the court granted injunctive relief. In the third
case, in which a temporary restraining order pending the hearing on
the petition for injunction was denied, the Board withdrew the peti-
tion in view of the discontinuance of the alleged violations of the act.

Under the mandatory provisions of section 10 (1), injunctions were

requested in twenty-one cases. Fourteen of these cases involved

1 These sections contaimn the act’s prohibitions against secondary strikes and boycotts, certan types of
sympathy strikes, and strikes or boycotts against a Board certification of representative.
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secondary action believed to violate the provisions of section
8 (b) (4) (A) or (B). Three cases involved primary action allegedly
initiated in disregard of a Board certification in violation of section
8 (b) (4) (C). In four cases the charges alleged jurisdictional strikes
forbidden by section 8 (b) (4) (D). In eight of the cases in which
applications for injunctions were filed, relief was granted by the court.
Four cases were settled, and one was withdrawn. The eight remain-
ing cases were retained on the court’s docket, the alleged unfair labor
.practices having been discontinued.

The following table summarizes the proceedings instituted and the
action taken by the courts in cases under these sections:

. Summary of Injunction Litigation Under Section 10(j) and ()2
July 1, 1950, to June 30, 1951

Number | Number
.
. B oaber | of appli- | of appli-
instituted | °ations | cations
granted | denied

Cases settled,
inactive,
pending, ete.

Proceedings under sec. 10 (§):

(ay Against unions___._.____ 2 1 3]

(b) Against employers.____ [ PR P

(¢) Against unions and em- 1- 1 0

ployers
Proceedings under sec. 10 (I)-_ 21 8 0 | 4 settled.
1 withdrawn.
8 1mactive.t
" Totals_._______._____. 24 10 1|13

? Injunctive actions during the fiscal year are listed 1n table 21, appendix B,

3&3 this case a temporary restramning order was denied; the application for an injunction was subsequently
withdrawn

¢ Retained on court’s docket, the alleged unfair labor practices having been discontinued,

. A. Injunctions under Section 10(j)

During the past year, injunctive relief under section 10 (j) was
granted in the Newspaper and Mail Deliverers’ case ® in the form of a
temporary injunction, and in the Anheuser-FBusch case in the form of
a preliminary restraining order.® On August 17, 1951, soon after the
close of the fiscal year, the court in the latter case also granted the
Board’s application for an order enjoining the respondents from certain
conduct pending final adjudication of the complaint by the Board.”

In the Newspaper and Mail Deliverers’ case, where the Board’s com-
plaint alleged that the union by certain conduct violated section

§ Jaffee v. Newspaper and Masl Delwerers’ Union, 97 F Supp 443 (D. C, S.N.Y.).

¢ Douds v. Anheuser-Rusch, Inc , Tune 13, 1951, 28 LRRM, 2277,
7 Douds v Anheuser-Busch, Inc , 99 F Supp 474 (D C,N.7J).
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8 (b) (2) of the act,? relief was granted by the court on the basis of
the following findings and considerations.

1. Nature of Conduct Involved

Prior to the enactment of the provisions of the amended act banning
the closed shop and limiting the types of permissible union-security
clauses in bargaining contracts, the union had closed-shop agreements
with certain newspaper publishers in New York City. Under its
former closed-shop agreements, the union furnished the publishers
what were called “regular situation holders” and ‘“‘regular substitutes.”
When additional men were required, particularly for the delivery of
Sunday editions, it was the practice to line up union and nonunion
“extras” in a “shapeup’” from which union members were again given
preference.

When, following the amendment of the act, the union’s closed-shop
contracts expired and could not validly be renewed, the union threat-
ened the publishers with strikes and work stoppages in order to main-
tain the preferential treatment of its members. The situation was
aggravated in 1949 and 1950 when several newspaper publishing and
delivery companies went out of business and when the union forced
other companies to discriminate against nonunion men and to give job
and seniority preference to its unemployed members. Nonunion em-
ployees thus discriminated against filed charges which led to the issu-
ance of the Board’s complaint against the union and five separate‘com-
panies which had submitted to the union’s demands.® Several of the
companies involved consented to the issuance of an order by the Board
and the entry of an enforcement decree by the Court of Appeals for
the Second Circuit.!

. In three of the five cases in which the Board had not yet issued
orders against the union, the court enjoined the union’s practices
which, in its opinion, constituted a regular course of conduct designed
to circumvent the union-security provisions of the amended act. In
issuing its injunction, the court observed that the union acted in dis-
regard of the orders, and possibly the enforcement decrees, in those
cases in which the Board had already held that the union’s conduct
violated the act. Moreover, the court took into consideration that
the union persisted in its conduct notwithstanding the advice of other

8 Section 8 (b) (2) provides that it shall be an unfair labor practice for a union “to cause or attempt to cause
an employer to discrimmate agamst an employee in violation of subsection (a) (3) or to discriminate against
an employee with respect to whom membership m such organization has been demed or terminated on some
ground other than his falure to tender the periodic dues and the mnitiation fees uniformly required as a con-
dition of acquiring or retaining membership.”

9 The New York Times Company, New York Mirror, New York Daily News, New York Herald-Tribune,

and New York Journal-American
16 The New York Times Company, New York Mirror, and New York Herald-Tribune.
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unions and the decisions of an adjustment board set up to adjust
differences between publishers and the union. In the court’s opinion,
the union was clearly responsible for the conduct of its members
since its officers and agents, contrary to their assertions, had know-
ledge of and approved the acts in question.

2. Need for and Scope of Injunction

The court held that the need for and the proper scope of the relief
to be granted the Board in the three pending cases necessarily had to
be determined on the basis of the union’s entire conduct including that
covered by the Board’s orders in the two cases already decided. As
to the need for relief in light of all the evidence, the court said:

A free press is essential to the perpetuationfof our form of:;"government. To
permit a comparatively few men to halt the publication of our city newspapers,
in order to accomplish a clearly illegal purpose, is too great a threat to our freedom
to let it go unchallenged. We should learn from the experiences of peoples in
other lands. Although I am opposed to the issuing of injunctions against labor
unions, there are at times situations of great public interest where the reckless
and law-defiant conduet of a few cannot otherwise be controlled. This is such a
case.

In determining the scope of its injunction, the court was guided by
the rule that practices found to be prohibited must be enjoined specif-
ically," and that the ‘‘breadth of the injunction ‘must depend upon
the circumstances of each case, the purpose being to prevent violations,
the threat of which in the future is indicated because of their similarity
or relation to those unlawful acts’ found to have been committed in
the past.”? Accordingly, the court enjoined the union from causing
or attempting to cause the three publishers (Times, News, and Mirror)
to discriminate against nonunion delivery employees; from engaging
in or threatening any concerted refusal to work in order to obtain
preferential treatment of union men; and from issuing or continuing
in effect any directions to, or threatening any of the publishers’
employees for the purpose of compelling them to hire union members
in their employers’ delivery departments. The court further restrained
the union from similarly interfering with the hiring of additional and

_extra delivery employees in accordance with existing contractual
arrangements. .

In declining to grant like relief in those cases in which Board orders
against the union had issued, the court was of the opinion that the
Board should seek enforcement and restraining orders as provided in
section 10 (e) of the act rather than request relief under section 10 (j).

1t Schine Theatres v. United States, 334 U. 8. 110 at p. 126; May Dept Stores v. Labor Board, 326 U. 8 376
at p. 302; Allen Bradley Co, v. Union, 325 U. 8. 797 at p. 811-812, Labor Board v. Erpress Pub. Co.,312U. 8.
426 at p. 436.

12N, L. R. B v. Express Publishing Co., 312 U, 8. 426, 436.



, Injunction I.iligufion 283
The court also expressed the view that its injunction in the three cases
would prove sufficient to deter the union from committing similar
acts at the plants of any other newspaper.

3. Injunctive Relief to Safeguard Employee Rights

In the Anheuser-Busch case, injunctive relief in connection with a
complaint was requested by the Board and granted by the court under
the following circumstances.

While the Anheuser-Busch Co. was constructing a brewery at New-
ark, N. J., certain CIO and AFL unions sought bargaining rights for
various groups of employees. After the brewery department of the
Newark plant had been put in operation, the CIO, on the basis of a
consent election, was certified as representative of the brewery employ-
ees. Two AFL locals then requested recognition as exclusive bargain-
ing agents for employees to be hired in certain other departments
which had not yet been staffed with employees. These demands for
recognition were accompanied by threats of strike action and resulted
in agreements being signed by Anheuser-Busch granting the AFL
locals recognition as the exclusive representatives in'the departments
for which the employees were still to be hired. Thereafter, Anheuser-
Busch, pursuant to the agreements with the AFL locals, hired a num-
ber of employees referred by the AFL locals while ignoring some 10,000
applications received for about 1,000 available jobs. ‘The Board
sought to enjoin Anheuser-Busch from recognizing the AFL locals,
and to enjoin both Anheuser-Busch and the AFL locals from giving
effect to the contracts and from continuing their discriminatory hiring
agreements and practices, pending final determination by the Board
as to whether, as alleged in the complaint, the conduct of the company
violated section 8 (a) (1), (2), and (3) and the conduct of the locals
violated section 8 (b) (1) (A) and 8 (b) (2).

The court granted the Board’s request for immediate relief in the
form of a temporary order restraining respondents from the conduct
specified in the complaint until after the hearing on the Board’s
application for ultimate relief pursuant to section 10 (j). Following
the hearing, the court issued its injunction on the basis of the evidence
which showed that there was reasonable cause to believe that the unfair
practices charged had occurred, In accordance with well-established
principles ¥ the court pointed out that the ultimate determination of
the existence of violations charged is reserved exclusively to the Board.

The court rejected the contention of the respondent locals that
because they represented the employees in the brewing industry in
the State of New Jersey in an industry-wide unit the contracts exe-

13 See Thirteenth Annual Report, pp. 84, 86-87, Fourteenth Annual Report, pp. 138-139, Fifteenth Annual
Report, p 202,
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cuted with Anheuser-Busch were valid. As to this contention, the
court held that the employees of Anheuser-Busch had not yet voted
for inclusion in the industry-wide unit and that the effect of the con-
duct charged in the complaint was to impose upon them a bargaining
agent in whose selection they had no voice contrary to the express
policies of the act. The court also rejected the contention of one of
the respondent locals that it was protected by a contract with the
company at another plant which allegedly had merely been extended
so as to cover employees engaged in similar work at the new plant.
In the court’s view, the previous designation of the local by the em-
ployees of the old plant, even in case of their transfer to the new plant,
did not entitle the local to represent the entire prospective complement
of almost twice as many employees at the new plant. The court made
it clear, however, that its injunction was not intended to prevent the
company from transferring employees from the old to the new plant
or from recognizing the particular local as the representative of
employees so transferred.

Procedurally, the court was called upon to construe the require-
ment of section 10 (j) to the effect that in case of an application for
an injunction “the court shall cause notice thereof to be served upon
[the respondent]).”” Contrary to the respondents’ assertion, the court
concluded that it was not required to instruct the marshal to serve
summons on‘the parties named in the Board’s petition. Rather, the
court held, the language of section 10 (j) was intended to require the
court to see that notice be given to the respondents by the moving
party, in accordance with general rules. In view of the appearances
and participation of the parties in the case, the court took judicial
notice of the fact that notice of the Board’s application had been
duly given.

B. Injunctions under Section 10 (1)

In the eight cases in which injunctions were issued pursuant to
section 10 (1), no opinions were filed by the respective courts.! The
types of conduct enjoined in these cases are indicated below.? '

In four cases,® conventional strike and picketing activities alleged to
violate the secondary boycott provisions of section 8 (b) (4) (A) were
enjoined. In one of these cases, Kanawha Coal Operators Association,

1 For applicable principles see Thirteenth Annual Report, pp. 84, 86-87, Fourteenth Annual Report, pp.
138-139, Fifteenth Annual Report, p. 202,

3 For typical findings of fact and conclusions of law in such cases see Brown v, Int'l. Longshoremen’s Union
(Pacific Maryime Ass'n.), Jan, 30,1951, (D. C.,No. Calif ),27LRRM 2410.

3 Evans v. United Construction Workers (Kanawha Coal Operators Ass'n.), July 27, 1950 (D. C., W, Va.,
No.1097); Vincent v, Truck Drivers Local 875 (Seneca Transportation Lines), Sept. 18,1950 (D, C,,No.N.Y ,
Civ. No. 4690); Sperry v. Amalgamated Meat Cutters, Local 172 (Producers Produce Co.), Sept. 19,1950 (D C ,
W. Mo , Civ. No. 973), and LeBaron v. New Furniture Drivers Local 196 (Buelow Sanford Carpet Co),
June 12, 1951 (D. C, So. Calif , No 13161-Y).
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the picketing of certain coal mines also appeared to have had for its
object forcing the mine operators to join an employer association in
violation of section 8 (b) (4) (B).%

In two cases,® the picketing activities which the court injoined were
shown to have had for their probable purpose to force certain employers
to recognize unions other than the certified bargaining representatives
of their employees, a purpose specifically prohibited by section 8 (b)
(4) (C) of the act.

In the remaining two cases,’ the respondent unions were restrained
from continuing strikes and related activities which appeared to violate
the “jurisdictional dispute’” provisions of section 8 (b) (4) (D) in that
the union’s probable object was to force certain shipowners to assign
loading and unloading operations to its members rather than to mem-
bers of a rival union. The union’s conduet in these cases was shown to
have tied up a number of ships in their respective west coast harbers
and to have impeded the movement of lumber shipments.?

494 NLRB 1731. Subsequently the Board found that the union in this case in fact violated section 8 (b) (4)
(A) and (B) of the act, Inthe Seneca Transporiation case, the Trial Examiner held that section 8 (b) (4) (A)
was violated. No exceptions having been filed by the union, the Board, on January 22, 1951, 1ssued an order
against the union on the basis of the examiner’s report (3-CC-21).

8 Brown v. Retail Clerks Local 1179 (Western Auto Supply Co ), Jan, 8,1951 (D. C,,No Calif,, C1v. No.30196);
Sperry v. Teamsters Local 41 (Union Chevrolet Co ), June 25,1951 (D. C, W. Mo, Civ. No, 6972). In the
Western Auto case, 93 NLRB 1638, the union was subsequently adjudicated in violation of section 8 (b) (4)
(C). For the Board’s finding that the union in the Union Chevrolet case violated section 8 (b) (4) (C), see 96
NLRB No. 145 (October 19, 1951).

¢ Brown v. Int'l. Longshoremen's Union (Pactfic Maritime Ass’n ), Jan. 30,1951 (D, C., No, Calf ,Civ No.
30279), 27 LRRM 2410, and Graham v Longshoremen’s Local 13 (Pacific Marityme Asg'n.), March 15, 1951
(D C., Ore. C1v. No 5885).

? Temporary restrammg orders were 1ssued m four of the above cases Vincent v. Truck Drwers Local 876
(Seneca Transportation Lines), Sept. 18,1950 (D C.,No N.Y., Civ. No 4690), Sperry v. Amalgamated Meat
Cutters Local 172 (Producers Produce Co ), Sept 19 1950 (D C., W, Mo , Civ No, 973), Brown v, Int’l, Long-
shoremen’s Union (Pacific Maritime Ass’n ), Jan, 5, 1951 (D. C., No Calf, Civ No 30279), and Graham v,
Longshoremen’s Local 18 (Pacific Marittme Ass'n ), Jan 6, 1951 (D C, Ore , Civ No. 5885).



IX

Miscellaneous Litigation

During the 1951 fiscal year, besides the customary litigation of
cases to enforce Board orders and proceedings for injunctions under
section 10 (j) and (1), the Board also was engaged in litigation of
five other legal actions in which it sought to protect its processes.
Three of these were suits in which private parties attempted to
compel or enjoin Board action. In all of these, the courts denied the
orders requested.

1. Svits to Enjoin or Compel Board Action

In one case, a union sought to compel the Board to certify the
results of a representation election in which the plaintiff received a
majority of the votes.! The Board had withheld certification because,
subsequent to the election, unfair labor practice charges involving
the status of the complaining union were filed and awaited disposi-
tion.> Dismissing the union’s petition, the court sustained the
validity of the Board’s practice of thus withholding certification
pending adjudication of unfair labor practice charges involving the
parties in the representation proceeding. The court observed that
the Board’s action in the circumstances was equivalent to a con-
solidation of the two proceedings and that such consolidation had
been held permissible by the courts under both the Wagner Act 3
and the Taft-Hartley Act.* In so holding, the court rejected the
union’s contention that section 9 (¢) (1) imposed a mandatory duty
upon the Board to certify the results of the election.

In another case, the court denied an employer’s application for a
preliminary injunction restraining the Board’s regional director from
certifying a union as bargaining representative for a group of em-
ployees who had designated the union in an election under section 9

} Local 1031, International Brotherhood of Electrical Workers v Herzog, 98 F Supp. 613 (D. C., D. C).

2 In the ensuing unfair labor practice proceeding, the union was found to have been 1llegally supported
by the respondent employer 1n violation of section 8 (a) (2). The Board therefore directed the employer
to withhold recognition from the union until such time as the latter should be certified by the Board. See
Stewart-Warner Corp , 4 NLRB No. 85.

3 Warehousemen’s Union v.N L R.B,121F 248 (C A,D.C) (1941)
4 N. L. R. B, v. Minnesota Mwning & Mfg Co., 179 F. 24 323 (C A.8) (1950).
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(¢) of the act.® The company sought the injunction in connection
with a declaratory judgment action instituted for the purpose of
establishing the validity of a collective bargaining agreement between
the company and another union. The Board had found that this
contract contained an illegal union-security clause and, therefore,
was not, as contended by the company, a bar to the determination
of the representative of the employees involved. In denying the
" injunction, the court held that the company failed to show that the
union’s certification would result in such irreparable injury as would
warrant the relief sought. In the court’s opinion, the mere possibility
that the company might be subjected to economic pressure by a
rival union was too remote and speculative an injury to justify injunc-
tive action against the Board. However, the court rejected the
Board’s contention that the company’s motion for injunctive relief
should have been dismissed on jurisdictional grounds. In the court’s
opinion, jurisdiction to entertain the company’s motion for injunc-
tive relief existed under the rule announced in Fay v. Douds,® since
the company’s allegation that it was not accorded a sufficient oppor-
tunity to submit-evidence bearing on the validity of the union-
security clause held illegal by the Board raised a substantial constitu-
tional question of due process. Also, in the court’s opinion, the
threat of injury, though not warranting a preliminary injunction, was
sufficient to withstand a motion to dismiss.

The Court of Appeals for the District of Columbia, in another
case, affirmed the district court’s refusal to enjoin the Board from
proceeding with a determination of whether an attorney, who allegedly
assaulted a Board representative in the course of a hearing, should be
barred from further practice before the Board or should otherwise be
disciplined.” In the court’s opinion, the plaintiff was not entitled to
judicial relief without having first exhausted his administrative
remedies. The court pointed out (1) that it was for the Board in the
first instance to determine its disciplinary powers, and (2) that upon
considering the merits of the case the Board might decide against
taking disciplinary action.®

2. Other Litigation

In one case, the Court of Appeals for the Fifth Circuit affirmed the
lower court’s enforcement of a subpoena duces tecum issued by the
Board.® On the basis of established precedent, the court rejected the

8 Worthington Pump and Machinery Corp v. Douds, 97 F. Supp 656 (D C, So. N. Y.).

6172 F. 2d 720 (C. A.. 2).

T Camp v. Herzog, 190 F. 2d 605 (C. A., D. C.). See Fifteenth Annual Report, p 213.

¥ The Board subsequently suspended the complaining attorney from the privilege of practicing before
it for a period of 2 years 96 NLRB No. 7 (September 10, 1951)

Y Edwardsv N L. R. B, 189 F. 2d 950.
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appellant’s contention that the Board had improperly delegated to its
regional director the power to grant a subpoena in an unfair labor
practice proceeding, -

In another case, in which the Board had instituted proceedings for
the enforcement of a back-pay order, the court denied the Board’s
application for an order temporarily restraining the sale of the prop-
erty of the respondent employer under the foreclosurc decree of a .
State court.® The Board’s application was based on its belief that the
foreclosure action was instituted by the company’s stockholders and
officers for the purpose of defeating the court’s jurisdiction in the en-
forcement proceeding. However, the court held that it was without
power to review the final decree of the State court.

WN L R B v Ozrk Hardwood Co, 188 F. 2d 354 (C A 8).
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Fiscal Statement

THE expenditurcs and obligations of the Board for fiscal year ended
June 30, 1951, are as follows:

Salaries . - - e $6, 634, 670
Travel . - e 674, 395
Transportation of things_____ . 13, 544
Communication serviees._ _ .. .. oo ___ 214, 182
Rents and utility services_._._.__.____. e 397, 914
Printing and reproduetion_ - ____ .o 243, 253
Other contractual serviees. - ___ oo - 85, 543
Services performed by other ageneies____ . _______ .. _______.____ 4, 521
Supplies and materials_ _ _ - ... 99, 450
Equipment_ _ . oo 41, 799
Refunds, awards, and indemnities_ . ____ . ____ . _________ 420
Taxes and assessments._ - _ . - . e 3, 970

Grand total, obligations and expenditures for salaries and
@XPEINSES o - - oM mmmme i mme—m— e 8, 413, 661



APPENDIX A
Definitions Of Types Of Cases Used In Tables

The following designations, used by the Board in numbering cases,
will be used in the tables in appendix B to designate the various types
of cases:

CA Cases

A charge of unfair labor practices against an employer under section 8 (a).

CB Cases

A charge of unfair labor practices against a union under section 8 (b) (1), (2),
(3, (5, 6.
CC Cases
A (Z}éarge of unfair labor practices against a union under section 8 (b) (4) (A)
(B), (O). .
CD Cases

A charge of unfair labor practices against a union under section 8 (b) (4) (D).

RC Cases

A petition by a labor organization or employees for certification of a represent-
ative for purposes of collective bargaining under section 9 (¢) (1) (A) (3).

RM Cases

A petition by employer for certification of a representative for purposes of col-
lective bargaining under section 9 (¢) (1) (B).

RD Cases

A petition by employees under section 9 (¢) (1) (A) (i) asserting that the union
previously certified or currently recognized by their employer as the bargaining
representative, no longer represents a majority of the employees 1n the appropriate,
unit.

UA Cases

A petition by a labor organization under section 9 (¢) (1) for a referendum to
authorize it to make a contract requiring membership in such union as a condition
of employment.

UD Cases

A petition by employees under section 9 (e) (2) asking for a referendum to
reseind a bargaining agent’s authority to make & union-shop contract under section
9 (e) (1).

C Cases

A chargf of unfair labor practices against an employer under section 8 of the
National Labor Relations Act, prior to amendment.

R Cases
A petition for certification of a representative for purposes of collective bar-

gaining with an employer under section 9 of the National Labor Relations Act,
prior to amendment.
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APPENDIX B
Statistical Tables for Fiscal Year 1951

The following tables present & detailed statistical record of the
cases received and handled by the National Labor Relations Board

during the fiscal year 1951.

Table 1.—Number of cases received, closed, and pending by identification of com-
plainant or petitioner, fiscal year 1951

Number of cases

Identification of complainant or petitioner

Total
AFofL| C.1 0. | VBl | 1pqivig- | Employ-
affihates | affilates untons uals ers
All cases
Cases pending July 1,1950 ... ...._.___ 6,714 92,749 1,425 909 1,212 419
Cases received July 1, 1950-June 30, 1951 . 22,298 11,184 5, 850 2, 394 2,013 857
Cases on docket July 1, 1950-June 30, 1951__ 29,012 13,933 7,275 3,303 3,225 1,276
Cases closed July 1, 1950-June 30, 1951..._ 22,637 11,152 5, 681 2,720 2,100
Cases pending June 30, 1951 ocoooo_ 6,375 2,781 1, 594 583 1,125 202
Unfair labor practice cases
Cases pending July 1,1950. ..o _____ 3,243 956 645 272 1,113 257
Cases received July 1, 1950-June 30, 1951. . 5, 261 1,640 1,035 497 1,681 408
Cases on docket July 1, 1950-June 30, 1951__ 8, 504 2, 596 1, 680 769 2, 794 665
Cases closed July 1, 1950-June 30, 1951.... 5, 503 1,713 993 558 1,748 491
Cases pending June 30, 1951 ___ ... .__ 3,001 883 687 211 1,046 174
Representation cases
Cases pending July 1, 1950, .- ...__ 2, 480 1,213 536 470 99 162
Cases received July 1, 1950-June 30, 19 10, 247 5, 751 2,633 1,090 324 449
Cases on docket July 1, 1950-June 30, 1951 12,727 6, 964 3, 169 1, 560 423 611
Cases closed July 1, 1950-June 30, 1951 10, 291 5,614 2, 528 1,311 345 493
Cases pending June 30, 1951 ... 2,436 1,350 641 249 78 118
Union-shop authorization cases !

Cases pending July 1, 1950 .. ... 991 580 244 167 0
Cases received July 1, 1950-June 30, 1951__| 26,790 3,793 2,182 807 8
Cases on docket July 1, 1950-June 30, 1951__{ 27,781 4,373 2,426 974 8
Cases closed July 1, 1950-June 30, 1951._._{ 26,843 3,825 2,160 851 7
Cases pending June 30, 195} .- oceomoenes 4938 54 266 123 1

1 The union-shop authorization poll was abolished by Public Law 189, approved by the President Oct
22,1951, However, the law still provides for deauthorization polls when appropriate.

2 Includes 8 UD cases.
3 Includes 7 UD cases.
¢Includes 1 UD case.
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Table 1A.—Number of unfair labor practice cases received, closed, and pending by
identification of complainant, fiscal year 1951

Number of cases

Identification of complainant

Totalt
AT of L[ © 1 0, | UBaMI | 14,014 | Employ-
afliliates | affilates untons uals
N LRA—C cases

Cases pending July 1, 1950 _________._____ 231 56 93
Cases recerved July 1, 1950—June 30, 1951 |- _.|oeoeooos|ococaae oo
Cases on docket July 1, 1950-June 30, 1951_ 231 56 93
Cases closed July 1, 1950-June 30, 1951._._ 137 23 49
Cases pending June 30, 1951____.____.__... 04 33 44

CA cases?
Cases pending July 1, 1950 _______._._...__ 2,374 872 540 184 778 |l
Cases recerved July 1, 1950-June 30, 1951. 4,164 1,592 1,005 471
Cases on docket July 1, 1950-June 30, 1951_ 6, 538 2,464 1, 545 655
Cases closed July 1, 1950-June 30, 1951_.__| 14 168 1,639 915 464
Cases pending June 30, 1961 ._______.____ 2,370 825 630 191

CB cases ?

Cases pending July 1, 1950__________.__.__ 535 25 11 16 319 164
Cases received July 1, 1950-June 30, 1951 _ 858 42 30 25 566 195
Cases on docket July 1, 1950-June 30, 1951 _ 1,393 67 41 41 885 359
Cases closed July 1, 1950-June 30, 1951_. .. 926 45 28 28 575 250
Cases pending June 30, 1951______________. 467 22 13 13 310 109

CC cases ?
Cases pending July 1, 1950 _.___________ 83 2 1 1 4 75
Cases received July 1, 1950-June 30, 1951. _ 167 4 0 0 10 153
Cases on docket July 1, 1950-June 30, 1951. 250 6 1 1 14 228
Cases closed July 1, 1950-Tune 30, 1951. ... 195 5 1 1 13 175
Cases pending June 30, 1951 _..______._.___ 55 1 0 0 1 53

CD cases ?
Cases pending July 1, 1950 _______________ 20 1 0 1 0 18
Cases recerved July 1, 1950-June 30, 1951. . 72 2 0 1 9 60
Cases on docket July 1, 1950-June 30, 1951_ 92 3 0 2 9 78
Cases closed July 1, 1950-June 30, 1951__.. 77 1 0 2 8 66
Cases pending June 30, 1951~ _____._..... 15 2 0 0 1 12

! Cases filed jointly by 2 or more affiliates are shown only under one of the affiliates.

2 See p. 290 for definition of type of cases

‘
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Table 1B.—Number of representation cases and union-shop authorization cases received,
closed, and pending by identification of petitioner, fiscal year 1951

Number of cases

Identification of petitioner

Total 1
A.¥.ofL| C.1L 0. | VB8l | 1givid. | Employ-
affililates { affihates anions uals ers
NLRB—R cases
Cases pending July 1, 1950__ ... _________ 5 2 3 0 0 0
Cases received July 1, 1950-June 30, 1951 _ | .| oo e e
Cases on docket July 1, 1950-June 30, 1951 . 5 2 3 0 0 0
Cases closed July 1, 1950-June 30, 1951_.__ 5 2 3 0 0 0
Cases pending June 30, 1951 ____._____.__.__ 0 0 [} 0 0 0
RC cases ?

Cases pending July 1, 1950 2,214 1,211 533 468 2
Cases recelved July 1, 1950-June 30, 1951 __ 9, 460 5,751 2, 630 1,076 3
Cases on docket July 1, 1950-June 30, 1951 . _ 11,674 6, 962 3,163 1, 544 5
Cases closed July 1, 1950-June 30, 1951___. 9,434 5,612 2, 523 1,295 4
Cases pending June 30, 1951 _____.______._. 2,240 1,350 640 249 1

Cases pending July 1,1950_.__.___________
Cases received July 1, 1950-June 30, 1951__
Cases on docket July 1, 1950-June 30, 1951__
Cases closed July 1, 1950-June 30, 1951___.
Cases pending June 30, 1951 ____...__

Cases pending July 1,1950_____________.__
Cases received July 1, 1950-June 30, 1951 _
Cases on docket July 1, 1950-June 30, 1951 _.
Cases closed July 1, 1950-June 30, 1951.___
Cases pending June 30, 1951__._.___.___._.

Cases pending July 1, 1950 ___._.___.__.._
Cases recerved July 1, 1950-June 30, 1951 __
Cases on docket July 1, 1950-June 30, 1951 __
Cases closed July 1, 1950-June 30, 1951 _ ___
Cases pending June 30, 1951 __.____..._

162
448
610
492
118
RD cases 2
99 0 0 2 97 0
339 0 .3 14 321 1
438 0 3 16 418 1
360 0 2 16 341 1
78 4} 1 0 77 0
UA cases 23
991 580 244 167 [
46,790 3,793 2,182 807
47,781 4,373 2,426 974
86,843 3,825 2, 160 851
8938 548 266 123

1 Cases filed jointly by 2 or more affiliates are shown only under 1 of the affiliates.

2 See appendix A for defimition of types of cases.
3 The union-shop authorization poll was abolishe:

d by Public Law 189, approved by the President Oct 22,

1951.  However, the law still provides for deauthorization polls when appropriate. «

48 UD cases.
57 UD cases.
61 UD case.

974250—52——20
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Table 2.—Types of unfair labor practices alleged in charges filed during fiscal year 1951
A, CHARGES FILED AGAINST EMPLOYERS UNDER SEC. 8 (a)

Number of Number of
cases cases
: Percent Percent
showing | of total showing | of total
allegations allegations
Total cases..._.._..... 124 164 12100.0
8(8) (3) e oo 2,899 69 6
8(a) (1) & 24,164 2100 0 | 8(a) (4)- - 68 16
8(8) (2) e 489 117 1 8(@) (B)acmocccmaaameeee 1,235 297
B. CHARGES FILED AGAINST UNIONS UNDER SEC. 8 (b)
Total caseS.... ... 11,097 1100 0
8 (D) (1) el 625 57.0 239 218
8 (b) (2) - 669 61.0 18 1.6
8(b) (3 123 1 2 21 19
C. ANALYSIS OF 8 (b) (1) AND 8 (b) (4
Total cases8 (b) (1)-.. 1625 1100.0 Total cases 8 (b) (4) -- 1239 1100.0
8 (DY (1) (A) oo 609 97.4 143 59.8
8(b) (1) (B) ooz 25 40 60 25,1
22 92
72 301

! A single case may include allegations of violations of more than 1 section of the act, Therefore the total
of the various allegations 1s more than the figure for total cases.

3 An 8 (&) (1) is a general provision forbidding any type of employer interference with the rights of em-
ployees, guaranteed by the act, and therefore is included in all charges of employer unfair labor practices.

Note.—This table corresponds to the ‘“recapitulation” of charges used in prior annual reports.
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Table 3.—Remedial action taken in unfair labor practice cases closed during fiseal

year 1951
A, BY EMPLOYERS!
By agree- | By Board
Types of remedy Total ment of or court
all parties order
Cases
Notices posted. ..o cccmiccec e 1,021 818 203
Recognition or other assistance withheld from employer assisted
L1« VP 126 115 11
Employer-dominated union disestablished.. 30 19 11
‘Worked placed on preferential haring hist. ..o ___... 45 45 0
Collective bargaining begun.____. ——- o 261 195 66
‘Workers
‘Workers offered reinstatement to job....___ .. ... 3,864 3,528 336
‘Workers receiving back pay.-- - 4,429 24,078 3351
Back-pay awards. N $2,177,320 | $1,874,390 $302, 930
1 In addition to the remedial actions shown, other forms of remedy were taken 1n 18 cases
2 Includes 65 workers who received back pay from both an employer and a union.
3 Includes 16 workers who received back pay from both an employer and a union.
B. BY UNIONS!
Cases
Notices posted e e m e cememcmem e —mmmamam 183 142 41
Union to cease requiring employer to give effect to contract or union
security clause, until certifled or authorized .. ... 25 16 9
Notice of no objection to reinstatement of discharged employees.__.._ 10 8 2
Collective bargaining begun. . - - 19 16 3
Workers
=
Union membership made available by agreement____.___.._______.. 18 ) 18 0
‘Workers rece1ving back pay . - oo ue oo amaea 3,201 23,184 317
Back-Pay BWATAS . oo o oo o e eeae ~=$17, 660 $36, 880 $5, 780
Amount of dues refunded to employees. ..o owmoceciccmaoo 780 780 0

1In addition to the remedial actions shown, other forms of remedy were taken in 12 cases.
2 Includes 65 workers who received back pay from both an employer and a union.
3 Includes 16 workers who received back pay from both an employer and a umon.
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Table 4.—Geographic distribution of unfair labor practice, representation, and
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union-
shop authorization cases received during fiscal year 1951
g Unfarr labor practice cases Representation cases | Union-
All shop
Davision and State ! cases authori-
CA2 | CB? | CC2|CD?2} RC?2 | RM? | RD? | zation
cases 23
New England-...._...._._ 1,612 260 33 11 10 726 35 28 509
Maine . .coooccceooee 83 14 0 4 0 42 0 4 19
New Hampshire.._..__. 107 12 0 1 0 51 0 5 38
Vermont__._._.. ... 37 5 0 0 0 18 0 2 12
Massachusetts. .._._____ 876 158 23 4 7 387 25 4 268
Rhode Island _..._.._..- 180 26 5 0 0 79 1 4 65
Connecticut. .. ... __ 329 45 5 2 3 149 9 9 107
Middle Atlantic. ... 5, 407 923 271 54 20 2,197 121 66 1,755
New York___.___..___. 2,703 551 189 33 8] 1,065 76 22 4759
New Jersey__ . coceee__- 1,180 155 32 9 7 594 12 12 4359
Pennsylvania_________._ 1, 524 217 50 12 5 538 33 32 637
East North Central.._...__. 4,971 782 135 19 19| 2,058 62 64 1, 832
215 35 6 1 583 12 21 540
132 25 2 2 242 7 11 193
213 47 5 11 514 16 17 453
154 21 2 5 450 24 13 377
68 7 4 0 269 3 2 269
313 45 10 4 828 62 35 635
20 0 0 0 66 2 3 0
43 3 1 1 206 21 7 209
i i 195 31 8 2 343 30 18 362
North Dakota_______.__ 32 8 1 0 0 17 5 1 0
South Dakota__...._... 26 4 0 0 0 22 0 0 N0
Nebraska _........_._.. 68 16 3 0 0 47 2 0
Kansas._ ..o oo 235 27 7 1 1 127 4 4 64
South Atlantic 1,454 417 43 12 5 729 30 30 188
Delaware._. 30 11 0 0 [ 9 1 3 6
Maryland 218 38 9 0 1 88 2 5 75
District of Columbia..... 104 18 5 2 1 42 0 1 35
Virgmia. . eooceoeoon 161 60 4 0 0 84 9 4 0
West Virgima___.._____ 185 29 14 5 2 69 1 5 60
North Carolna_..____. 250 119 3 1 0 121 3 3 0
South Carolna.________ 73 20 0 0 0 40 0 1 12
Georgia_ ... 215 72 3 3 1 121 9 6 0
Florda. . ... 218 50 5 1 0 155 5 2 0
East South Central....._... 836 187 42 3 3 410 18 23 150
Kentueky_ .. _....____.. 278 49 18 2 2 126 1 6 74
Tennessee. ... _...o.___- 249 77 17 1 0 134 9 11 0
Alabama___.____________ 235 43 4 0 1 120 7 3 57
Massissippi- .. __...____ 74 18 3 0 0 30 1 3 19
West South Central..._.... 998 299 32 4 2 506 27 27 101
Arkansas....._._.... 121 45 2 0 0 64 6 4 0
Louisiana... 198 45 13 2 1 82 5 4 446
Oklahoma 188 40 1 2 1 80 6 3 55
Texas. 491 169 16 0 0 280 10 16 0
Mountamn ... ... ... 1,085 205 24 6 0 586 22 15 227
Montana__..__.___.._.. 100 7 4 1 0 47 5 1 435
daho__... 124 32 1 1 0 56 3 0 31
Wyoming. 36 5 1 0 0 17 0 1 12
Colorado.__.._.._... 425 66 4 1 0 274 2 7 71
46 9 0 0 40 1 4 35
33 3 1 0 97 7 1 1
15 2 2 0 49 4 1 32
1 0 0 0 6 0 0 10
621 207 39 9] 1,207 64 45 1,296
149 44 6 1 160 11 2 219
61 22 6 0 163 11 12 151
411 141 27 8 884 42 31 4 926
Outlymng areas_.__._____._._ 515 157 26 9 0 213 7 6 97
Alaska ... ... ... 20 4 8 3 0 3 0 1 1
Hawan.__________ 101 13 0 0 0 51 1 0 36
Puerto Rico 394 140 18 6 0 159 6 5 5 60
Nation-wide.._ ... .__.._. 0 0 0 0 0 0 0 0 0

! The States are grouped according to the method used by the Bureau of the Census, U. 8. Department of

Commerce.

2 See p. 290 for definitions of types of cases.

3 The union-shop authorization poll was abolished by Public Law 189, approved by the President Oct 22,

1951,
4 Includes 1 UD case.

However, the law still provides for deauthorization polls when appropriate
$ Includes 3 UD cases.

[
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Table 5.—Industrial distribution of unfair labor practice, representation, and union-shop
authorization cases received during fiscal year 1951

Unfarir labor practice cases | Representation cases | Union
All shop

Industrial group ! cases authori-
2 2 3 zation
CA CB?2|CC2 | CD?2|RC?|RM?|RD? cases @

Total.. el 22,298 ) 4,164 858 167 72 ] 9,460 448 339§ 16,700

Manufacturmg ... 14,708 | 2,604 411 71 10 | 6,306 287 216 4,803
Ordnance and accessories_._____ 2 0 0 [ 9 0 0 6
Food and kindred products. . 362 75 23 0 959 69 38 5639
Tobacco manufactures. ... 5 8 2 2 0 19 4 1 15
Textile-rmll produets.____ | 641 184 17 1 1 250 26 12 150
Apparel and other finished pro- ,

ducts made from fabries and

similar matenals._...__.._____ 851 188 37 5 0 405 21 6 189

Lumber and wood products. 855 156 17 2 0 343 23 11 303
Furniture and fixtures._... 617 189 24 2 0 230 6 8 5158
Paper and allied products 382 56 6 1 0 205 4 7 103
Printing, publishing, and allied
mdustries. o ovo-mooooaeeo 632 103 19 3 0 278 7 7 6215
Chemicals and allied products..| 687 96 14 7 1 366 10 19 174
Products of petroleum and coal.| 250 52 6 1 1 137 3 6 44
Rubber produets.. . __...__ 168 24 5 1 0 67 5 3 63
Leather and leather products._.. 256 58 8 0 0 92 11 1 86
Stone, clay, and glass products.. 547 102 13 5 1 217 12 7 190
Primary metal industries_.____. 087 106 171 4 1 371 8 16 464
Fabricated metal products (ex-
cept machinery and transpor-
tation equipment) . .._...__ .| 1,509 245 31 5 3 609 15 15 586
Machinery (except electrical) ___{ 1,503 219 29 1 0 656 13 26 8 559
Electrical machinery, equip-
ment, and supples. ... 852 170 34 3 1 348 9 7 5280
Transportation equipment._.___ 763 111 26 2 1 334 11 14 264
Arrcraft and parts........... 156 34 4 0 0 84 3 2 29
Ship and boat building and
TePAIINE oo oo memeeee 116 16 6 2 1 43 4 1 43
Automotive and other
transportation equipment.| 491 61 16 0 0 207 4 11 192
Professional, scientific, and con-
trolling mstruments..____.____ 268 41 14 1 0 126 6 4 76
Miscellaneous manufacturing.__| 707 132 17 2 0 285 24 8 239

Agriculture, forestry, and fisheries.. 0 0 0 0 0 0 0 0 0

MINING - o oo e cmmean 302 70 24 10 1 80 13 6 98
Metal minmg.._ ... 131 32 0 [} [} 29 0 0 70
Coalmmming._ .. _____._.___. 59 17 18 9 1 2 5 2 5
Crude petroleum and natural

gas production_.______..._.___ 25 6 0 0 0 17 0 0 2

Nonmetalic mining and quarry-

b o7 OO, 15 6 1 0 32 8 4 21
Construction, 164 184 26 42 231 6 0 50
Wholesale trade.. 252 42 17 0 757 49 28 452
Retail trade - 366 44 9 1 951 43 38 547
Finance, insurance, and real estate..| 156 33 4 0 1 60 4 9 545
Transportation, communiestion, N

and other public utihities._.______. 2,158 534 110 32 16 767 31 28 640
Highway passenger transpor-
tation. . _ . 219 73 10 0 0 78 5 6 47
Highway freight transportation.| 551 101 27 19 9 213 8 3 171
Water transportation._ ....._.__ 243 103 50 7 4 47 2 0 30
‘Warehousing and storage. 301 22 2 1 1 81 6 1 187
QOrder transportation..___. 47 7 4 4 0 17 0 4 11
Communication. . _._.o_c...o_.. 524 175 12 1 0 200 6 8 122
Heat, light, power, water, and

SAnItary Services. . ...oo—._... 273 | - 53 5 0 2 131 4 6 72

103 4 (R 675 141 39 2 1 308 15 14 155

1 Source* Standard Industrial Classification, Division of Statistical Standards, U. S Bureau of the Bud-

get, Washington 1945.

2 See p 290 for defimtions of types of cases.

3 The union-shop anthorization poll was abolished by Public Law 189, approved by the President Oct 22,

1951, However, the law still provides for deauthorization polls when appropriate.

+ Tneludes 8 UD cases. 5 Includes 1 UD case. @ Includes 3 UD cases.

i
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Table 6.—Number of cases in which formal action was taken during fiscal year 1951

Unfair labor practice cases Union-
Repre- shop
Formal actions taken cgfslés S%}g;:' authori-
AllC |NLRA-| CA Other cases zation
cases | Ccases!| cases! | C cases! cases 2
Complaints issued- - cueocuen_.. 792 792 0 630 162 | e o
Notices of hearing 1ssued . __.... 2, 658 R 20 P 15 2,610 33
Casesheard_ .. ... ... 2,833 670 1 520 149 2,131 32
Intermediate reports 1ssued.____ 624 624 2 476 146 | |emomaeees
Decisions issued, total...._.___. 3,534 606 10 461 135 2,740 188
Decisions and orders....__. 498 498 8 3369 4121 |l
Decisions and consent
orders__.____________.___. 108 108 2 92 ) U 3 SO P
Elections directed-_.____.__ 1,698 | fecmccmcm e 51,689 9
Certifications and dismis-
sals after stipulated elec-
tions_ .. .. F7: /28 (RN PRI [N I 793 149
Dismissals on record. ... <V RSO (PPN PO 258 22
Certifications after regional
director directed elections. -2 [FORRRRRRRIN FRSRRRRIN SRR IR KU 8

1 See p. 290 for definttions of types of cases.

2 The union-shop authorization poll was abolished by Public Law 189, approved by the President Oct.
22,1951, However, the law still provides for deauthorization polls when appropriate.

3 Includes 62 cases decided by adoption of intermediate report in absence of exceptions.

4 Includes 17 cases decided by adoption of intermediate report in absence of exceptions.

8 Includes 1 Wagner R directed election,

Norg —This table is comparable to the “number of cases’ columns used in the forma!l actions table of
grevxous years. In order to sumplify this table and to bring 1t into conformity with other tables included

erein, :vhéch are stated 1n terms of “cases,” the columns on ““formal actions” appearing in prior reports
are omitted.
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Table 7.—Disposition of unfair labor practice cases closed, by stage and method, during
fiscal year 1951

N L.R.A. Other C
All C cases C cases 1 CA cases! cases 1
Stage and method
Num- (I;gé Num- I;i{é Num-| P {Nym. | Per-
ber of | €52 fer of | FBY | ber of ofg:stes ber of ofgéis
CaseS | closed | 35S [ closed | €asSeS closed | %588 | closed
Total number of cases closed_—.__..__. 5,503 | 100 O 137 1 100 0 | 4,168 | 100 0 | 1,198 [ 100 0
Before formal action, total .____....._____._. 4,800 | 873 0 0.0]3,742| 898
Adjusted. oo ccmaeean 965 0 796
‘Withdrawn 2,532 0
Dismissed.....- . 296 0
Closed otherwise___________._________._ 0
After 10 (k)2 notice of hearing, total.._....... 18
Before 10 (k) hearing...___._..__....._. 6
Adjusted. o oeoom ool
‘Withdrawn
After 10 (k) hearing [
Adyasted .o 1
Withdrawn 1
Otherwise__ 1
After 10 (k) hearing and decision and de-
termination of dispute 5 IR DI N N I, A I
Compliance_... {25 DR FRUPRRI SOOI NN SN (70 O,
Withdrawn .o D N NSRRI SR NI SO IR 1.
After 10 (k) hearingTandY¥decisionTand
order quashing the notice of hearing.__ 2 P I SRR NUUUI I, 2 .
After complaint, total. . ... 685 | 124 137(1000
Before hearing_ oo m 20 [V I
Adjusted . V3 (L I
Withdrawn . e e 21 0
Di1smiSsed e oo em e 12 o (U
After hearing. .o vooooooem Ll 89 16 0 0
Adjusted. oL L7 {1 P,
Compliance with mtermediate report. 42 (. [0
‘Withdrawn 410 oo [
~ Djsmissed.... . S LY (V[ S [ .
After board deeision.. ... ..o 253 4.6 19 139
Compliance, total_.__._____.___.____ 164 o ... 17 oo
Stipulated decision_ 12 2
Contested deciSI0N e oo ceeens 118 | 15 f -
Order adopting intermediate re-
port 1n absence of exceptions... 34 |- [
Dismissed, total. - 85 [Leeenan 2 {ieee
Contested decision. . _._....._. (i P 2 {eemean
Order adopting intermediate re- !
port 1n absence of exceptions... 19 . [ L T 5 |ocrn
Closed otherwise. . ooccccemaoooanans 4 (. (LN DO 4| ... [V P
After court action. .. .ol 232 42 118 | 86.1 92 22 22 18
Compliance with consent decree_..._ 8160 | ... 68 | .- () PO 19 |
Compliance with court order. . 54 |oceeae 38 {emaeao
Dismissed..onocooocmoae- - 13 |accee 10 ..
Closed otherwise. ... ... [ J P b I

1 See p. 200 for defimtions of types of cases
2 Applies to CD cases only

8 Includes 2 cases adjusted after 1ssuance of intermediate report (1 CA case and 1 other C case).
4 Includes 5 CA cases withdrawn after 1ssuance of intermediate report

8 Includes 1 other C case dismissed after issuance of intermediate report.
¢ Includes 6 cases in which the Board order adopted the intermediate report in the absence of exceptions

(1 NLRA—C case, 2 CA cases, and 3 other C

cases).
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Table 8.—Disposition of representation

cases closed, by stage and method, during fiscal

year 1951
" All R cases RC cases ! RM cases ! RD cases!
Stage and method | Per- Per- Per- _| Per-
g\gfg} cent of 1&‘;“& cent of IﬁTe‘i’Z’f cent of %r;ng cent of
cases cases cases cases
, Cases | closed | €35€8 | closed | 93588 | closed | ©3%€S | closed
Total number of cases closed.__._..___. 10,291 | 100 0 | 9,439 | 100 0 492 | 100 0 360 | 100 0
Before formal action, total._______.____._.___ 7,653 | 7447012 743 380 | 772 261 725
Adjusted oo 4,780 |______. 4,571 | 162 |oooo.o. 47 (..
Consent election......._......._.... 3,902 3,746 |oeen.
Stipulated election._ 695 | 665 [co..__
Recognitlon . . ooooo oo 183 160 |-
Withdrawn.__ ... .. 22,191 21,931 |ooooeos
Dismissed._.._ 650 502 |o_____.
Closed otherwise_. ... ... __.__....... 32 8 fooeen
After formal action, total___.________________ 2,638 2,427 | 257
Before hearing__. ... . ... 401 39 358 38 18 37 25 70
Adjusted.. .. 220 |oceoeen 203 joooooon 10 |oeeoeoe A P
Consent election.._._...__..____. 156 144 L. 6 6
Stipulated election. . 57 [ 2 R 3 1
Recognitron. ... ... 7 (2 1 0
Withdrawn.__.._.._... 168 147 7 14 |
Dismissed......... 13 |- 8 1 4 |oceos
After hearing._.__.__. 296 29 266 28 18 37 12 33
Adjusted._._.____. 181 [ecceenn 170 joooea. A S [: ) PO
Consent election 147 f___.. 138 |- o 2
Stipulated electy 32 30 |ecmace- [ . 2
Recognition . 2 b2 0 |coo. 0
‘Withdrawn. 107 92 oo 8 el A SR
Dismissed.. 8 4 |oooes L7 1.
1,941 188 1,803 | 191 7] 154 62 17 2
31, 549 31,458 63 |oceo-
266 |- - 228 | 17 |oaoooe
46116 45109 4 |-
Stipulated election and post-election
hearing and decision.__________..__ 10 |ooeooos 8 |ecmeeos 2 0

1 See p. 290 for definition of types of cases.

2 Includes 3 RC cases withdrawn after stipulated election.

3 Includes 2 NLRA—R cases.
¢ Includes 3 NLRA—R cases.

# Includes 14 cases (2 NLRA—R cases and 12 RC cases) withdrawn after voided Board ordered election
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Table 9.—Disposition of union-shop authorization ! cases closed, by stage and method,
during fiscal year 1951

Percent
Stage and method I:)I;J‘gsgsr of cases
closed
\

Total number of cases 10Sed - . ..o e 126,843 100 0

Before formal action, tobal. .. e 16,810 9 5

AdJuSteA - o oo e 5,918 86 5
Consent election—authorized .. ol 5,059
Consent election—not authorized. 151
Stipulated election—authorized_____ 144
Stipulated election—not authorized ......_. 4
Regional director directed election—authort 521
Regional director directed election—not authorize 39
34727
5161
4

33 5

After notice of hearing. ..o e 2 e

Consent election—authorized ... ... | S P

Wi haArawn e ) 2 P,

After hearing held—withdrawn.._
After Board decision—dismissed. .____.__
After Board ordered election—authorized
After regional director directed election and Board decision—not authoriz d_.

! Includes 7 UD cases

2 The union-shop authorization poll was abolished by Public Law 189, approved by the President Oct 22,
1951, However, the law still provides for deauthorization polls when appropriate

3 Includes 6 UD cases

4 Includes 1 case withdrawn after regional director dirccted election voided.

6 Includes 1 UD case.

Table 9A.—Results of union-shop authorization polls conducted Avg, 22, 1947~
Oct. 22, 19511

Union-shop

Percent .
Total authorized Employees p Valid votes|Percent
Fiscal year number ehgible | c?,‘;tﬁgg ’I;%tt:ls‘;zlslg cast for o
of polls to vote votes union-sho p| eligible
Number Percent
Aug. 22, 1947-Oct
28 1051 oo 46,119 | 44,795 | 97 1| 6,542,564 | 84 8| 5 547,478 | 5,071,988 775
1948 (Aug. 22, 1947-
June 30, 1948) ... 17,958 | 17,601 | 98 0| 1,852,333 | 880 | 1,629,330 | 1,534,980 82 9
949 15,074 14, 581 96.7 { 1,733,922 84 81 1,471,002 | 1,381,829 79 7
5, 591 5,377 96 2 1,072,917 84 0 900, 866 805 189 75 0
951 - 5,964 5,759 96 6 | 1,623,375 823 1,335,683 | 1, 164 143 717
1952 July 1, 1951~
Oct. 22, 1951) ...... 1,532 1,477 96 4 260, 017 810 210, 507 185, 847 715

1 The requirement of union-shop authorization polls was abolished by Public Law 189, approved by the
President Oct. 22, 1951, However, the law still provlde_s for deauthorization polls when appropriate.
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Table 10.—Types of elections conducted during fiscal year 1951

Type of election

Total
Type of case elections Regional Board
Consent ! |Stipulated 2] director ordered
directed

All elections, total ... ________ 12,489 9,384 965 578 1, 562
Eligible voters, total 2,296,042 | 1,167,235 442,820 454,484 231, 503
Valid votes, total.._ 1,928,628 | 1,001,778 367,131 360, 145 199, 574
NLRA, R cases,? total. - 1 0 0 1
Elgible voters, 145 0 0 145
Valld votes o on o iceeaes 135 0 0 135
RO cases,3 total o oo 6,271 4,010 1,486
Elgible voters. oo oo ccomeocoaaaoo 651, 651 305, 146 224, 255
Valld votes. . oo camas 574, 401 270, 633 193, 260
RM cases,? total 160 113 26
Elgible voters 14, 760 9, 607 2,468
Valid votes oo oo 13,059 8,594 2,025
RD cases,3 total. oo e 93 44 39
Elgible voters.. 6,111 2,640 2,120
Valid votes 5,350 2,243 1,826
UA cases 34 total ... . ... 5, 964 5, 217 159 578 10
Ehgible voters 1,623,375 849, 842 316, 534 454, 484 2, 515
Valid votes..___.._._.. .-} 1,335,683 720,308 252, 902 360, 145 2,328

1 Consent elections are held upon the agreement of all parties concerned and are certified by the regional

director.

2 Stipulated elections are held upon the agreement of all parties concerned, but provide for certification by

. the Board.
3 See p. 290 for types of case.

4 The union-shop authorization poll was abolished by Public Law 189. approved by the President Oct. 22,
1951. However, the law still provides for deauthorization polls when appropriate,
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Table 11.—Size of unit in collective bargaining and decertification elections and union-
shop polls, conducted during fiscal year 1951

A. COLLECTIVE BARGAINING ELECTIONS

Size of unit (number of Number - Size of unit (number of Number
employees) of cases | Fercent employees) of cases | Fercent
1809 i 1,394 21 7 (] 400£0 599 o e eaaeas 117 1.8
10 to 19_ 1,193 18 6 || 600 to 799 - 48 W7
20 to 39. 1,270 19 7 || 800 to 999__ - 37 8
40 to 59. 625 9 71| 1,000 to 1,999_ - 75 1.2
60 to 79. 432 6 7 || 2,000 to 2,999. - 13 .2
80to99___ 277 4 3 j| 3,000 to 3,999_ - 7 1
100t0199_ . ... 575 8 9 || 4,000 to 4,999_ - 1 [O)
20010299, oo ceaeeoo 235 3 7 |1 5,000 and ove - 5 1
300t0399. - 128 2.0
6,432 100 0
B. DECERTIFICATION ELECTIONS
17 1883 |1 2000299 oo 2 21
14 150 || 300t0399. . o iiineenn 1 1.1
28 301 | 400t0499. . oo 1 11
b 541 50080599 .. 1 11
8 8.6 | 600t0699. . oo .- 1 1.1
3 32
12 129 Total oo 93 100 0
O. UNION-SHOP POLLS 3
1,140 19.1 || 400 to 699__ 210 35
967 16 2 |{ 700 to 999__ 107 1.8
1,088 18 3 || 1,000 to 1,999 106 18
553 9 3 || 2,000 to 3,999 49 .8
368 6 2 || 4,000 t06,999___ 25 .4
252 4217,000t09,999 . _ ________. 8 .1
643 10 8 || 10,000 and over__.______.__.___ 14 .2
434 7.3
07 IS 5, 964 100 0

1 Less than 0.1 percent.
2 The umon-shop authorization poll was abolished by Public Law 189, approved by the President Oct. 22,
1951. However, the law still provides for deauthorization polls when appropriate.



Table 12.—Number of collective bargaining elections and number of votes cast for participating unions

A" ELECTIONS

14113

Number of

Elections won by—

Participating unions v

elections AT of L. c1o0 Unaffilated | %

- affillates affiliates unions 0 umon g

7 ) 2

7 U ax:: 2,600 | Y 1,87 <+ Led 3

>

A.F.of L affihates only._ . e eam 3, 284 2, 325 L 959 g

C.I1. O affihatesonly____ 1,547 | 3,088 |- 459 ¢

Unaffihated umonsonly._____._____ (1132 I RN 482 177 2
A.F.of L aﬁihates—O I. O affihates____ 420 195 166 ... 59

A. F. of L affihates—Unaffiliated unions. 255 M7 L 122 6 P

C.I O affihates—Unafliliated unions. ... 238 |- 115 119 4 B

A.F of L~C.I O —Unaffiliated Unions. . oo 29 13 6 10 o 2

o

B ELIGIBLE VOTERS AND VALID VOTES CAST -

- 3

Valid votes cast for Employ- 2

Employ-| Percent | Total ees In a

Participating untons eegleelégl- C%;ﬁllr&g l’ﬁ%‘;; A F.of L affihates| C I O affihates | Unaffilated unions No union chl:)%lsﬁ;g ]

vote votes cast represen- 2

Number | Percent | Number | Percent | Number | Percent | Number | Percent tation [

= -4

0 o

Total e é 666, 556 88 2| 587,595 148, 532 25 3 184, 056 313 109, 478 18 6 145, 529 24 ( 505, 322 ;

A.F.of L affiatesonly._ . . oo . 169, 710 88 5 150, 155 92,722 [ 7 (ORI I U S 57,433 38 2 105, 968 g—

C. 1. O. affihates only.._ -| 162,348 89 8 145,801 |- ) 85, 259 58 & || 60, 542 41 5 95,021 =

Unaffilated unions only.... .o 43, 609 85 0 37,062 1o oo eeeaes 25,291 68 2 11,771 318 32,102 o

A.F, of L, affiliates—C. I. O affiliates 107, 387 87 0 93, 424 36, 839 39 4 44,411 LA I P -12,174 131 90,491 2
A. F. of L affilates—unaffihated unions. 36, 815 88 2 32,474 14 261 43 9 | |eeaceoo 17,051 52 & 1,162 36 35 860

C. 1. O, affihates—unaffihated unions...._ 128, 359 88 2 113, 257 | ceco o |emceacee 2 49, 243 43 5 61, 710 54 5 2,304 20 127, 552 8'

A.F.of L.—C I O —unaflillated unions_......._... 18,328 841 15,422 4,710 305 5,143 33 4 5, 426 35 2 143 .9 18, 328 ]

o




Table 13.—Number of decertification elections

and number of votes cast for participating unions during fiscal year 1951

A. ELECTIONS

Elections won by-—
Number of
Participating unions
elections A.F of L C1Io. Unaffillated No union
affiliates affihates unions Nou
Ot i e e e e mm e 93 15 8 4 66
A F.of L affillates oo et ecmemce e meen 50 15 | L 35
C.1 O affihates.._ 23 . - P 15
Unaffihated unions._ . ) LI I SN, 4 15
A. F.of L affihates—C. L. O. affiliates 1 0 {4 1
B ELIGIBLE VOTERS AND VALID VOTES CAST
Valid votes cast for—

Employ-

Employ-| Percent Total F ofL cI - ees In

ees eli- | casting valid A of L. Y] jnaffillated N units
Participating unions gible to | vald votes affihates aflibates unions No unton choostng
vote votes cast represen-

~ tation

Number | Percent | Number | Percent | Number ; Percent | Number | Percent

Total . o e 6,111 875 5,350 1,090 20 4 940 17 6 366 6 8 2,954 55 2 2,632
A.F.of L.affihates ... eemaaaC 2,831 87 3 2,472 1,078 43 6§ ammc e cmmean 1,394 56 4 1,225
C.I. O affihates____ 1,725 84 6 1,460 [ccocmemo|cceceaeae 938 64 2 | o |ciiaaa 522 358 1,187
Unaffiliated unions. ... - 1,420 92 9 1,819 |comomcc o accmmcme oo 366 277 953 72 3 270
A. F. of L. affilates—C. I. O affiliates._...._......._ 135 733 99 12 121 2 20 [ 85 859 0

LS61L Do) |03sid 10} sojqpy [pIusuDyS g Xipuaddy

Sog



Table 14,—Number of union-shop authorization polls ! and number of votes cast for participating unions during fiscal year 1951

A. POLLS
Number of polls
Participating unions Number of polls
A.F.of L. C.1.0. Unaffiliated un | No union shop
authorized authorized {1ons authorized| authorized

Total_____ o e e e e e e 5,064 3,062 1,976 721 205
A F.of L. affilintes. . . oo oo e e 3,202 3,062 | ool 140
I O affihates__.. 2,018 | ... 1,976 |- 42
T S (N PRI 721 23

B. ELIGIBLE VOTERS AND VALID VOTES CAST

Valid votes cast for union shop by affiliation of petitioner

Employ-
Employ- | Percent | Total Valid votes cast | T,
Participating unions eesel- | castng | valld |, p .7 amliates| C.I O affilates | Unaffiliated unions agatnst umon shop | ymigs
P g gible to valid votes - X.ot L t guthoriz-
vote votes cast ing umon
Number | Percent | Number | Percent | Number | Percent | Number | Percent | SPOP
1,623,375 82 3 (1, 335,683 253, 637 190 826, 269 619 84, 237 63 171, 540 12.8 | 1, 585,881
323, 382 86.3 279, 002 253, 637 90 O Jue | emmem oo 25, 365 91 309, 484
-11,181, 731 81.0 057, 772 || ameeaaca 826, 269 86 3 [caococmcao|omeeeaaas 131, 503 13 7 | 1,162, 209
118, 262 83.6 98,909 || ]e e n e mmm—n 84,237 85 2 14,672 14 8 114,188

t The union-shop authorization poll was abohshed by Public Law 189, approved by the President Oct. 22, 1951.

appropriate.

However, the law still provides for deauthorization polls when

90t

pinog suoyn|ay loqp] [PUODN BYj JO podoy [PAUUY YjuaXIS
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Table 15.—Industria! distribution of collective bargaining elections, winner, eligible voters,

and valid votes cast, during fiscal year 1951

N ‘Winner
um-
st Valid
ber of Eligible
Industrial group ! elec- | A.F. |1 o |Unafil-| voters vot%s
tlons | of L' | ey Yl ated 0 cas
affiliates umons | 4Blon
N1 ) U 6,432 2, 650 1,375 733 1,674 | 666,556 | 587, 595
Manufacturing... ... ool 4,479 1,696 1,160 516 1,107 | 549,858 | 487,384
Ordnance and accessories.......... 7 5 2 0 1,963 1, 695
Food and kindred products....... 633 335 86 55 157 | 49,882 41,710
Tobacco manufacturers__.________ 24 9 5 4 6 7,837 6, 401
Textile-mill products...______.____ 171 24 54 23 70 | 43,636 39, 827
Apparel and other finished prod-
ucts made from fabrics and
similar materials. ... ._...__. 132 45 32 6 49 | 17,168 15, 896
Lumber and wood products....... 229 94 73 4 58 1 19,210 16, 570
Furniture and fixtures.___.______ 180 69 48 10 531 19,110 17,492
Paper and allied produets...._..__. 158 85 27 5 41 |} 20,471 18, 324
Printing, publishing, and allied
mdustries. .. 205 96 55 15 39 7,210 6, 284
Chemieals and allied products._._ 263 123 63 19 58 1 32,134 28, 796
Products of petroleum and coal___. 119 40 39 17 23 9, 635 8, 252
Rubber products. .. .coeeereccaann- 69 18 30 8 13 { 10,846 9, 482
Leather and leather products_._... 70 22 15 9 24 9,921 8,907
Stone, clay, and glass products.... 170 71 35 23 41 | 13,790 12,160
Primary metal industries ... 285 86 88 46 65 , 245 45, 542
Fabricated metal products (except
machinery and transportation
equipment) . .________________.__ 454 162 114 53 125 | 49,206 43,823
Macinery (except electricaly......_ 528 137 172 111 108 | 69,974 63,159
Electrical machinery, equipment
and supphes__ .. ____________._ 274 101 72 57 44 | 54,864 47,204
Transportation equipment........ 237 76 71 30 60 | 36,259 32,315
Afreraft and parts.._..._..___. 44 15 6 6 17 | 14,134 12,419
Ship and boat buillding and
reparing .o oo eceeeaeaan 28 17 2 3 6 4,379 3,739
Automotive and other trans- N
portation equipment.___._... . 165 44 63 21 37 | 17,748 16, 157
Professional, secientiflc, and con-
trolling instruments.._ __......._ 91 27 34 6 24 | 11,197 10, 0600
Miscellaneous manufacturing. ... 180 71 45 15 49 | 15,300 13, 545
Agricultural, forestry, and flsheres_.__ 0 0 0 0 0 0 0
Mming ... 57 17 18 [ 16 5, 460 4,911
Metal mining_...._.______________ 15 3 6 1 5 2,989 2,649
Coalmining. ... ___________ 3 0 4] 1 2 114 98
Crude petroleum and natural gas
production.....o_coo_ooL Lo 8 2 3 1 2 371 350
Nonmetallic mining and quarry-
b1 V- Y 31 12 9 3 7 1,986 1,814
Construetion. . .oooooooooaooool. 42 19 5 3 15 3,675 2, 858
Wholesale trade__ .. _..________. 540 302 66 28 144 19, 672 16, 532
Retail trade__. 626 262 60 63 271 27,064 23,902
Finance, msura 37 16 8 4 9| 11,233 10, 052
Transportation, communication, and .
other public utilittes. ... ... 509 273 41 86 109 | 44,561 37,615
Highway passenger transportation. 66 30 2 20 14 3,812 3, 549
Highway freight transportation.__ 124 79 2 15 28 2,138 1,922
‘Water transportation....._........ 19 5 6 4 4 1,830 1,453
Warehousing and storage. - 53 35 5 5 8 1, 407 1,195
Order transportation.__ - 15 6 3 1 5 2, 889 2, 539
Communieation. ... comeeooooo - 144 67 14 38 27 27,232 22,375
Heat, light, power, water, and
SANILATY SEIVICES - m o oowecnacmmoe 88 51 9 5 23 5, 253 4, 582
S VICES . e e emmrmmcc e acmc e cacemn 142 65 17 27 33 5,033 4,341

1 Source: Standard Industrial Classification, Division of Statistical Standards, U. S. Bureau of the

Budget, Washington, 1945.
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Table 16.—Industrial distribution of decertification elections, winner, eligible voters, and
valid votes cast, during fiscal year 1951

‘Winner
Number Vahd
Industnal group ! of elec- Unaffil- F;l(x)%él;;e votes
tions |[AFofL|CTO 1ated No un- cast
affiliates |affiliates anions 10n
Total il 93 15 8 4 66 6,111 5,350
Manufacturing .. ... 65 12 7 3 43 4,853 4,227
" Food and kindred products....__. 12 5 0 0 7 327 290
Textile-mll produets.. ... 1 0 1 0 0 298 279
Apparel and other fimshed prod-
ucts made from fabric and sim-
1lar matenals______.________ - 2 1 0 0 1 231 208
Lumber and wood produc - 5 1 2 0 2 966 760
Furnitare and fixtures___.._._.._. 1 0 1 0 0 13 13
Paper and alhed produets____._.___ 2 0 0 0 2 25 24
Chemicals and allied products...._ 3 0 1 0 2 77 66
Products of petroleum and coal____ 3 0 1 0 2 84 76
Rubber products_. ... _____...____ 1 0 0 1 0 62 60
Leather and leather products...... 1 0 0 0 1 6 6
Stone, clay, and glass produets._._. 7 2 ¢ 0 5 569 508
Primary metal industries._.__.... 4 0 1 0 3 136 127
Fabricated metal products (ex-
cept machinery and transporta-
t1on equipment).......o__..._.... 5 1 0 0 4 172 157
Machinery {except electrical)...... 2 0 (] 0 2 46 40
Electrical machinery, equipment,
and supplies. ..o ... 5 0 0 2 3 1,188 1,052
Transportation equmpment.__..___ 6 1 0 0 5 364 309
Arrcraft and parts_._____._.___ 1 1 ] 0 0 76 70
Ship and boat building and re-
PANING oo oo meeo 1 0 0 0 1 114 75
Automotive and other trans-
portation equpment._______. 4 0 0 0 4 174 164
Professional, scientific, and con-
trolling mstruments_____________ 1 0 0 0 1 25 25
Miscellaneous manufacturing._.._. 4 1 0 0 3 264 227
MG oo e 2 ol = o 0 2 30 25
Coal mining.._____________..___. 1 1] 0 0 1 21 16
Nonmetal mimng and quartying. . 1 0 0 0 1 9 9
‘Wholesale trade 10 0 0 0 10 197 184
Retal trade..._ 4 0 1 0 3 242 194
Transportation, communication, and
other publicutilities________________ 9 2 0 1 6 582 524
Highway passenger transporta-
12T ¢ R, 4 1 0 0 3 449 419
Other transportation_ 1 0 0 0 1 11 11
Communication.._._.___.....o.... 2 1 0 1 0 28 27
Heat, hight, power, water, and
sanitary Services. .. ... _.___._. 2 0 0 0 2 94 67
515 0 11 I 3 1 0 0 2 207 196

1Source Standard Industrial Classifieation,

Budget, Washington, 1945.

Division

of Statistical Standards, U 8. Bureau of the
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Table 17.—lIndustrial distribution of union-shop authorization polls, ! outcome, eligible
voters, and valid votes cast, during fiscal year 1951

‘Winner
' | Num-, . Valid
Industrial group 2 ber of ‘gr II': " |C I 0| Unafil| o E'}:)%g;;e votes
polls afli- affih- ated unton cast
ates ates unions

Total - oo 5,964 3,062 1,976 721 205 (1,623,375 |1, 335, 683
Manufacturing. . ocoooeoomoaoaao. 4, 264 1, 906 1,730 519 109 |1, 502, 050 |1, 234,135

Ordnance and accessories.__._____ 4 3 1 0 0 285 265
Food and kindred products...._. 537 398 09 19 21 39, 502 32,943
Tobacco manufacturers._________ 13 7 3 3 4] 3,034 2,614
Textile-mill products.........._.. 139 27 79 32 1 19, 543 16, 601
Apparel and other finished prod-

ucts made from fabrics and

sumilar material _.____.___._____ 162 102 55 3 2 95,735 89, 830
Lumber and wood products...... 227 139 76 3 '] 16, 251 12,911
Furniture and fixtures______._.._ 137 75 38 21 3 14, 676 12, 505
Paper and allied products.._._.__ 82 62 13 6 1 6, 808 5,653
Printing, publishing, and allie

mdustries. . oo oo 190 119 58 10 3 9, 617 7,943
Chemical and allied products. ... 170 102 42 20 6 16, 896 13, 605
Produects of petroleum and coal_ 38 17 15 3 3 3,956 3, 355
Rubber products... ... 55 8 44 3 0 56, 326 42,117
Leather and leather products_____ 81 41 22 16 2 11,487 9, 999
Stone, clay, and glass products__. 152 93 M 21 4 11, 563 9, 769
Primary metal industries_________ 430 98 287 34 11 | 565,851 | 454,376
Fabricated metal products (ex-

cept machinery and transporta-

tion equipment) ... ___.________ 530 187 267 68 8| 117,292 97, 567
Machinery (except electrical) ... 545 140 284 110 11 | 138,568 | 116, 547
Electrical machinery, equipment,

and supplies- o coooooooLoo_o_ 255 97, 92 58 8| 114,029 95, 398
Transportation equipment....... 251 64 132 47 8| 228,616 | 182,382

Arrcraft and parts_____.______ 28 12 8 7 1 25, 355 20,415
Ship and boat building and
{0201 o) a1 S, 31 11 15 3 2 25, 429 20,142
Automotive and other trans-
portation equipment_______ 192 41 109 37 51 177,832 | 141,825
Professional, scientific, and con-
trolling mnstruments__.._.___ 77 23 34 16 4 14, 531 12, 766
Maiscellaneous manufacturing . ___ 189 104 55 26 4 17,484 14,989
MIning . oo 89 12 69 5 3 25,738 21, 596
Metal mining.. .. ___.____._._. 70 3 60 4 3 24, 215 20, 312
Crude petroleum and natural

gas production. _._____.________ 2 0 2 0 0 55 54
Nonmetallic miming and quarry-

g e 17 9 7 1 4] 1, 468 1, 230
Construetion. oo 42 36 2 4 0 2, 658 2,248
Wholesale trade.. ..o oo.______ 397 208 55 25 19 14, 271 12, 357
Retall trades______ .. _____.___ 448 297 64 44 43 28, 440 24, 209
Finance, mnsurance, and real estate_ . 38 27 5 6 0 3,062 2, 580
Transportation, communication, and

other public utilitles_ ... _._ 547 393 40 88 26 37,413 30, 240
Highwa assenger transporta-

t%o .-Y..I.J ______________________ 37 24 1 10 2 1,620 1, 405
Highway freight transportation._ 147 132 1 5 9 6, 720 5,461
Water transportation.__._.________ 24 7 11 5 1 1,375 1,183
‘Warehousing and storage__.._.___ 146 101 13 27 5 3,742 3,267
Other transportation.._._______._ 12 5 3 4 0 4, 681 3,486
Commun:eation .. _________.___ 114 76 3 31 4 6,197 5,090
Heat, light, power, water, and

sanltary services. . _....__._.... 67 48 8 6 5 13,078 10, 348
SOIVICES. e nemme oo ecemmemmmnen 130 . 93 1 30 l 5 l 9,734 8.918

t The union-shop authorization poll was abolished by Public Law 189, approved by the President, Oct.
22, 1951, However, the law still provides for deauthorization polls when appropriate.
2 Source Standard Industrial Classification, Division of Statistical Standards, U. S. Bureau of the

Budget, Washington, 1945.
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Table 18.—Geographic distribution of collective bargaining elections, eligible voters, and number of votes cast for participating vnions, during fiscal

year 1951
' Elections won by— Valid votes cast for— Em-
Em- Total ployees
Number "
Drvision and State ! ofelec- | AF 1 c1o0 |Unafil| Diibie | voies AT 1610 |Unafih| p, |choosing
ami- | Sl | sted | uwon | fovOte | et g | S| sted | umon | reptesen
ates ates

New England. ..o ... .. 535 225 122 48 140 97,935 87,032 18, 418 31,711 21, 226 15,677 81, 610
Malne . s 33 17 6 0 10 5,297 4, 820 1,741 1,411 715 953 4,435
New Hampshire. 39 23 11 1 4 4,724 4,338 90 1,981 188 1, 269 3,754
Vermont._.__... 15 5 1 2 7 1, 657 1,434 119 498 589 228 1,163
Massachusetts. 266 114 53 26 73 57, 867 50,971 7,998 18, 489 17, 930 6, 554 51, 005
Rhode Island. . 64 18 18 10 18 8,154 7,365 1,362 3,365 272 2, 366 5,112
Connectieut - .. ... 118 48 33 9 28 20, 336 18,104 6, 298 5,967 1, 532 4,307 16, 141
Middle Atlantie. - _______ . ____. 1,332 477 371 199 285 151, 339 134,411 28, 576 46, 559 30, 781 28, 495 123, 250
New York._. 651 247 178 94 - 132 61, 402 54, 083 10, 859 17,308 12,425 13, 401 49, 287
New Jersey .. 279 102 76 50 51 41, 953 37,009 6, 710 16, 003 9,104 5,192 36, 305
Pennsylvama 402 128 117 55 102 47,984 43, 319 11, 007 13,248 9, 252 9,812 37,658
East North Central.._________________________...___ 1, 564 601 404 174 385 | 148,147 | 132,308 35,034 43, 803 19, 199 34,272 110, 461
487 196 118 53 122 50, 492 45, 149 11, 950 14, 905 4,999 13, 295 34, 562
176 65 38 22 51 25, 304 22,368 6,916 9,025 1,024 5,403 19, 875

369 153 60 63 93 34,129 30, 859 7,758 7,242 6, 988 8,871 y
337 95 154 19 69 21, 255 18, 558 4,223 8,165 2,161 4,009 18, 036
195 92 36 17 50 16, 967 15,374 4,187 4, 466 4,027 2,694 14, 756
605 326 80 49 150 34, 367 29,771 10, 487 7,815 3, 552 7,917 25,133
58 21 14 8 15 7,958 6, 816 1, 547 3,130 1,490 589 7,518
Minnesota. 169 89 34 20 26 6, 936 5,871 2,077 1, 664 709 1,421 5,447
Missourt._....______. 245 145 19 17 64 12, 659 11,020 4,572 1,935 1,244 3, 269 8, 662
North Dakota 13 5 0 0 8 140 137 71 0 0 66 72
South Dakota 4 3 0 0 1 1,768 1, 629 115 587 0 927 147
Nebraska. ... __ 32 17 0 1 14 1,471 1,313 622 59 37 595 695
84 46 13 3 22 3,435 2, 985 1,483 380 72 1, 050 2, 592
516 185 114 27 190 73, 853 65, 380 10, 770 18, 816 12, 657 23,137 44, 767
8 2 3 2 1 1,033 836 290 244 210 92 1,001
78 31 16 5 26 10, 238 7,676 1,700 1,974 2,303 1, 699 8,819
District of 19 11 2 0 6 840 745 327 176 28 214 707
Vg, o oo T 74 26 20 [ 22 10, 056 9, 245 1,479 2, 900 1, 298 3, 568 6, 269
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West Virgimia. .-
North Carolina_
South Carolina_
Georgla.._.._.
Florda. o ..

East South Central . _____________________.. ...

Kentueky . oo .
Tennessec.
Alabama._
Misstssippi..

West South Central_________________________________

Arkansas. ...
Louisiana___
Oklahoma_ _

Pactfle

Washington N
Oregon_...__
Calfermia. ...

Outlyingareas_ ______________________ . ________
Alaska._

58 24 3 4 27 19, 801 18, 450 1,221 5, 844 7,321 4,058 12, 591
91 14 33 4 40 12, 686 11, 500 1, 541 3, 680 413 5, 866 5,040
29 18 3 2 6 6,816 6,045 1,277 1,273 686 2,809 3,620
74 19 24 0 31 6, 351 5,675 982 1,919 24 2,750 2, 740
85 40 10 4 31 6,032 5,208 1,953 806 368 2,081 3,980
281 124 53 18 86 31,009 28,219 9, 589 7, 262 2,810 8, 558 21,130
70 44 7 4 15 8,208 7,416 3,171 1,281 1,674 1,290 6, 538
103 46 15 11 31 13, 871 12,610 4, 305 3,158 1,028 4,119 9, 069
80 20 28 2 30 4, 466 4,050 923 1, 565 103 1,459 3,165
28 14 3 1 10 4, 464 4,143 1,190 1, 258 5 1,690 2,358
388 158 79 23 128 35, 675 31, 320 9, 804 9,166 1,303 11,042 23,431
59 19 10 4 26 5, 226 4,723 1,258 1, 399 104 1,962 3,176
63 26 7 3 27 7,402 6, 558 1,366 1,365 205 3,622 2,416
61 34 7 2 18 3, 806 3,381 1,229 363 57 1,732 1,955
205 79 55 14 57 19, 241 16, 658 5,956 6,039 937 3,726 15,884
265 120 32 36 ke 20, 089 17,145 3,752 4,023 4,723 4,647 14,016
24 8 1 6 9 2,335 2,117 475 490 973 179 2,125
27 18 1 2 6 1,003 900 297 23 153 427 439
14 8 1 1 4 363 333 81 87 13 152 120
83 42 8 8 25 2,234 2,025 1,039 190 208 588 1,638
32 19 1 4 8 2,197 1,864 920 23 493 428 1,846
45 12 14 7 12 7,482 5, 847 277 2,032 1,062 2,476 3, 696
34 8 6 8 12 4,341 3,934 571 1,178 1,819 366 4,022
6 5 0 0 1 134 125 92 0 31 130
812 412 99 98 203 60, 899 51, 522 19, 750 12,928 8, 598 10, 246 49, 761
100 55 12 8 25 6,915 5,412 1, 646 833 2,108 825 6, 446
111 46 18 13 34 8, 552 6, 556 2, 266 2,188 446 1,656 7,147
601 31 69 77 144 45 432 39, 554 15, 838 9,907 6,044 7,765 36, 168
134 22 21 61 30 13, 243 10, 487 2,347 1,973 4,629 1,538 11,763
2 1 0 1 0 59 55 22 0 31 2 59
17 3 1 5 8 979 828 215 47 325 241 614
115 18 20 55 22 12, 205 9, 604 2,110 1,926 4,273 1,295 11, 090

1 The States are grouped according to the method used by the Bureau of the Census, U. 8, Department of Commerce.
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Table 19.—Geographic distribution of decertification elections, eligible voters, and number of votes cast for participating unions, during fiscal year 1951

Elections won by Embl Vahd votes cast for Employ-

Number MPOY-|  otal ees 1n

Division and State of ees elig- | Lo7)g units
elections A F of L} G I O Ulg?égl- Nounion 131&;0 votes |A F.ofL. C I O I{Ial?efgl- Noualon ;:él&%ssgzg_

afhhiates | affiliates unions affihates | affilates unrons tation
New England__ ... ... 7 3 0 0 4 123 115 57 0 0 58 75
Mame__ 0 [1] 0 0 0 0 0 0 0 0 0 0
New Hampshire_ 2 2 0 0 0 50 46 36 0 0 10 50
Vermont________ 0 0 0 0 0 0 0 0 1] 0 0 0
Massachusetts 1 1 0 0 0 25 24 16 0 0 8 25
Rhode Island.__ 1 0 0 0 1 5 5 1 0 0 4 0
Conneelleut oo ... 3 0 0 0 3 43 40 4 0 1] 36 0
Middle Atlantie_____ ... ________________________ 12 2 0 2 8 1,15t 1,075 86 9 190 790 309
New York .o 4 2 0 0 2 192 174 86 0 7 81 164
New Jersey. . 3 0 0 0 3 110 100 0 0 44 56 1]
Pennsylvania 5 0 0 2 3 849 801 0 9 139 653 145
East North Central. __________________ . ___________ 30 6 2 2 20 1,725 1,511 448 93 142 828 855
OMIO. e 10 1 0 1 8 945 797 278 18 43 458 488
Indiana._ 5 3 0 0 2 235 215 125 0 1 89 178
Ilhnos___ 6 0 0 1 5 151 146 6 13 45 82 62
Michigan .. 9 2 2 0 5 394 353 39 62 53 199 127
‘Wisconsin. . 0 0 0 0 0 0 0 0 0 0 0 0
West North Central ... .. __________________ 9 1 0 0 8 569 507 225 2 280 101
Yowa_ 0 0 0 0 0 0 0 0 0 0 0 0
Minnesota. - 2 1 0 0 1 118 104 58 0 0 46 101
Mssourt._.__ - 6 0 0 0 6 432 385 167 0 2 216 0
North Dakota._ 0 0 0 0 0 0 0 €] [ 0 0 0
South Dakota. - 01. 0 0 0 0 0 0 0 0 0 0 0
Nebraska.__ .. - 0 0 0 0 0 0 0 0 0 0 0 0
KaNSaS e 1 0 0 0 1 19 18 0 0 0 18 0
South Atlantie.______ . ... 8 1 2 0 5 807 662 126 247 0 289 472
Delaware_ ..l 1 0 0 0 1 67 59 19 0 0 40 0
Maryland____.___ 2 0 0 0 2 120 81 0 31 0 50 0
District of Columbia 0 0 0 0 0 0 0 0 0 0 0 0
Virgmma_ ... .. 0 0 0 0 0 0 0 0 0 0 0 0
West Virginia. . 1 1 0 0 0 135 78 45 0 0 33 135
North Carohna. ... _____ 2 0 0 0 2 148 134 62 0 0 72 0
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South Caroling. ... o eeeann 0 0 0 0 0 0 0 0 0 0 0
Georgia 1 0 1 0 0 208 279 0 186 0 93 298
Flornda e 1 0 1 0 0 39 31 0 30 0 1 39
East South Central 7 0 0 0 7 230 200 11 3 32 . 154 0
Kentucky. .. 1 0 0 0 1 53 50 6 0 0 44 0
Tennessee. . 1 0 0 0 1 13 11 0 [ 2 9 0
Alabama._. 3 0 0 0 3 132 112 0 3 30 79 0
MisSISSIPPL - oo 2 0 0 0 2 32 27 5 0 1] - 22 0
West South Central 5 1 2 0 2 360 324 33 96 0 195 146
Arkansas. .. meeenen 1 0 1 0 0 89 82 0 73 0 9 89
Lowsiana. . [ 0 0 0 0 0 0 0 0 0 0 0
1 0 0 0 1 145 140 6 0 0 134 0

3 1 1 0 1 126 102 27 23 0 52 57

3 1 0 0 2 83 76 34 7 0 35 58

0 0 0 0 0 07 0 0 0 0 0 0

0 0 0 0 0 0 0 0 0 0 0 0

1 0 0 0 1 21 21 0 7 0 14 0

1 0 0 [¢] 1 4 4 0 0 Q 4 0

1 1 0 0 0 58 51 34 0 0 17 58

0 Q 0 0 0 0 0 0 0 0 0 0

0 0 0 0 0 0 0 0 ] 0 0 0

0 0 0 0 0 0 0 0 0 0 0 0

10 0 2 0 8 902 760 56 483 0 221 666

0 0 0 0 0 of * 0 0 0 0 0 0

3 0 1 0 2 696 569 8 472 0 89 653

7 0 1 G 6 206 191 48 11 0 132 13

2 0 0 0 2 161 120 14 2 0 104 |eeeoaaae

1 0 [1] 0 1 26 21 2 0 0 19 0

0 0 0 0 0 0 0 0 0 0 0 0

1 o 0 0 1 135 99 12 2 0 85 0

1 The States are grouped according to the method used by the Bureau of the Census, U 8. Department of Commerce
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Table 20.—Geographic distribution of union-shop authorization polls,! outcome, eligible voters, and valid votes cast during fiscal year 1951

Number of polls

Vahd votes cast for union-

shop by affihation of vald Employ-
Total Employ-| Total petitioners votes cast| 88 1n
Division and State 2 number A F of | ¢ 1 o | Unaffil- ees ehgl- | vahd against | oS au-
1ated |No union| ble to votes . © thorizing
of polls | affihates | affihates th t ¢ UnafRl union-
author- | author- untl}? ns | au 3" vote cast A FofL|CTIO ng ; “ | shop ur;llory
1zed med | MPOOT 1ze affiliates | affiliates | 'S0 shop
New England .. .. 455 192 202 50 11 92,777 76, 764 12, 362 46, 288 8, 859 9, 255 92, 599
Maine . oo oo 17 13 3 0 1 2, 598 2,315 1,084 958 0 273 2, 593
New Hampshire. . - 37. 12 23 1 1 6,312 5, 609 846 4,008 17 648 6, 205
Vermont______. - 12 4 4 4 0 2,448 2,171 53 494 1,318 306 2,448
Massachusetts._ - 242 102 112 20 8 39, 497 32,720 3,334 21, 965 3, 299 4,122 39,375
Rhode Island. - 56 20 24 12 0 8,907 7,979 928 5, 341 1,052 658 8, 807
Connecticut ... ... 91 41 36 13 1 33,015 25,970 6,117 13,432 3,17 3.248 32,981
Middle AtlantiC ... o.oo e eeens 1,612 707 637 231 37 626, 779 518, 308 117,025 313,371 23,193 64,719 617, 893
New York. ..o aiiiaan 717 365 224 106 22 192, 932 169, 338 96, 276 54, 290 8,042 10, 730 187,975
New Jersey--. 340 164 109 61 6 77, 246 64, 647 8,418 41, 047 9, 220 5,962 77,119
Pennsylvania. ... oo ooeoce o ceeicnan 555 178 304 64 9 356, 601 284,323 12, 331 218,034 5,931 48, 027 352, 799
East North Central 1, 706 760 695 193 58 | 594,378 | 486,097 47,002 | 336,871 32, 242 69, 982 584, 811
Ohi0_ . o ieiaios 504 230 209 48 17 254, 311 208, 501 15, 829 150, 590 6, 009 34,073 253,194
Indiana.__. 212 104 77 19 12 60, 266 50, 080 4,624 31,423 5,980 , 053 53, 365
Tlhnois___. 416 212 130 60 14 70, 496 60, 261 11, 228 30, 575 10, 454 8,004 69, 416
Michigan . 340 99 185 46 10 161,199 127,267 4,227 103, 125 , 629 13, 286 160, 799
‘Wisconsin 234 115 94 20 5 48, 106 41, 988 11,094 21,158 3,170 6, 566 48, 037
‘West North Central.. ... .o . 606 390 150 36 30 57, 868 49, 005 10,125 32,162 2,197 4, 521 36,379
TOWB e e e 0 0 0 0 0 0 0 0 0
anesqta - 182 98 59 12 13 22, 690 19, 283 2,801 14, 092 338 2,052 21, 584
Missouri._._.. 366 253 77 22 14 31, 858 26, 794 6, 223 16, 597 1,808 2,166 31, 511
North Dakota, - 0 [ 0 0 0 0 0 0 0 0 0 [
South Dakota_ 0 0 0 0 0 0 0 0 0 1} 0 0
Nebraska.__. - 0 0 0 0 ] 0 0 0 0 0 0 li]
Kansas. ..o eeeeonn 58 39 14 2 3 3,320 2,928 1,101 1,473 51 © 303 3,284
South Atlantic....____.___.__.________ e 164 94 55 11 4 58, 358 46, 890 6, 295 35, 756 980 3,859 58, 311
Delaware__ ... . 4 0 4 0 1] 357 314 300 0 14 357
Maryland___._._____ 68 42 21 4 1 29, 848 23, 306 3,105 17, 669 352 2,180 29,829
Dustrict of Columbra. . 27 17 1 7 2 3,154 2, 467 1,770 14 628 55 3,139
VIPZIDIB o o o cece e 0 0 0 - 0 0 0 0 0 0 0 0 0
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West Virginia_ ... .- 52 24 28 0 0 23,259 19, 536 600 17,413 0 1,523 23, 259
North Carolina_ 0 0 ¢ [ 0 0 0 0 0 0 0 0
South Carolina.._. 13 11 1 0 1 1, 740 1, 267 820 360 0 87 1, 727
Georgia_..... - 0 0 0 0 0 0 , 0 0 0 0 0 0
FloriAa o o oo oo 0 0 0 0 0 0 0 0 0 0 0 0
East South Central_ .. ... ... ... 117 76 28 7 6 32,422 27, 277 3,622 19,118 1,289 3,248 32, 261
KenteKy oo U, 68 44 12 7 5 8,783 7,620 1,518 3,758 1, 289 1,055 8 633
Tennessee, 0 0 0 0 0 Y 0 0 0 0 0 0
Alabama.___ 41 27 14 0 0 22,151 18,377 1, 308 14,951 0 2,118 22,151
LY STETIEISN o3 o NP 8 5 2 0 1 1,488 , 280 796 409 0 75 1, 477
West South Central .- 103 71 17 7 8 6,331 5,308 2, 380 1,705 692 531 5,915
ATKANSAS oo oo oo 0 0 0 0 0 0 0 0 0 0 0 0
Lowsana. _ 47 27 12 4 4 3,499 2, 899 1, 246 1, 268 161 224 3,270
Oklahoma__ 56 44 5 3 4 2,832 2, 409 1,134 437 531 307 2, 645
Texas. - 0 0 0 0 0 0 0 0 0 0 0 0
201 146 30 16 9 35, 160 27, 825 4, 865 12, 325 6, 835 3, 800 28, 042

32 22 3 6 1 9,271 7,655 525 129 6, 449 552 9, 261

23 16 3 2 2 4,381 2,871 248 1,827 192 604 1,181

‘Wyoming, 13 12 [ 0 1 355 276 246 0 6 24 338
Colorado.__.__.. 67 57 7 2 1 12,978 10, 694 2,034 7,273 76 1,311 12, 966
33 29 1 1 2 1,908 1, 560 1,343 26 9 182 1,835

0 0 0 0 0 0 0 0 0 0 0

25 8 14 2 1 5,803 4,412 349 2,915 76 1,072 2,025

~ 8 2 2 3 1 464 357 120 155 27 55 436
948 609 154 145 40 112, 429 92,915 48, 679 27,706 5, 568 10, 962 103, 802

138 96 30 5 7 26, 447 20, 515 14, 978 1, 812 256 3, 469 23,178

113 78 25 6 4, 551 3, 700 2, 531 51 100 418 4,371

697 435 99 136 27 81,431 68, 700 31,170 25, 243 5,212 7,075 76, 253

52 17 8 25 2 6,873 5,204 1,282 967 2,382 663 5, 868

2 0 0 1 1] 70 43 11 0 15 17 27

3 3 0 0 0 274 221 146 0 0 75 274

47 14 8 24 1 6, 529 5,030 1,125 967 2,367 571 5, 567

1 The union-shop authorization poll was abolished by Public Law 189, signed by the President Oct 22, 1951. However, the law still provides for deauthorization polls when ap-

propriate
2The States are grouped acc

ording to the method used by the Bureau of the Census, U. 8. Department of Commerce
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Table 21.—Record of injunctions petitioned for under sec. 10 (j) and 10 (l) during the fiscal year 1951 and those having some action in fiscal year
P 5 e, 4
1951, although petitioned for in prior years
Temporary restraining order Date 1njunc-
Date petition Type of Date tempo- Date injune- tion proceed- |Date of Board
Case No Union and company for ug;u(lictlon petition rary mjutngtmn tion dented 1(xilgs with- | decision and /
e grante rawn or or order
Date 1ssued Date Iifted dismissed
21-CD-19______ AFL-Los Angeles Building and Construe- | May 38,1949 | 10 (1) oo oo oo oo oo e ciaaeae June 10,1949 | ..o _liiio_iLo. May 11,1951
tion Trades Council, et al (Westing-
house Electric Co.).
19-CD-4, 5._... CIsO-Longéhore)men, Local 16 (Juneau- | May 12,1949 | 10 (1)..__ May 14,1949 j______.________ Aug. 24,1950 | Aug. 7,1950
pruce Corp ).
2-CC-103...._. Newspaper & Mail Delverers Union of | Aug 23,1949 | 10 (). (O Oct. 17,1950 | Aug. 24,1950
New York and vicmity (Interborough
News Co ).
2-CC-119...... AFL-T%uns}ers, Local 297 (Western Ex- | Nov. 18,1949 "1 10 (1) _ | oo icem e mmcaccem e 2Jan. 13,1950 | Jan. 31,1951 | Sept. 20,1950
press Co , Inc
6~CCH41__..__. Ach-Teamsters, Locals 249 and 635 (Swift | Mar. 7,1950 | 10 (1) - | ooooeooooooo |- Mar. 22,1950 |________.______ Feb. 26,1951 [©)]
0 ).
32-CC-3....._. AFL-Teiams)ters, Local 878 (Arkansas Ex- | Apr. 19,1950 | 10 () -oo|oomoooomom oot O I (R, Dec. 15,1950 | Nov. 28,1950
press, Inc
20-CC-55....-. Al;‘)L-S;a)l]OIif gn)mn of the Pacific (Moore | Mar. 3,1950 | 10 (1) oo _|oomo ool ieaes Mar. 14,1950 |- .o _.____. Jan. 4,1951 | Dec. 8,1950
ry Dock Co.
20-CB-128, 129. /AFL-Teamsters, Local 85 (Distributors As- | May 17,1950 | 10 (5) ..\ oo oo e ) e e e 4July 17,1950 |sJune 22,1950
sociation of Northern Cahfornia). =Y
19-CC-27, 29...| CIO-Longshoremen & Warehousemen, Lo- | May 22,1950 | 10 (....[ May 27,1950 | June 1,1950 | June 1,1950 |__._ . ________|occeeoooe. Aug. 14,1950
cal 7-C and Local 19 (Alaska Salmon In- . -
dustry Inc.).
20-CC-60...... CISO-Longsh(in;emeu, Local 6 (Purity { May 2,1950 | 10 (1) oo} oo oo e e e 4July 17,1950 June 22,1950
tores, Ltd ).
16-CC-14...._. A?‘L-%\/{eat Cutters, Local 303 (Western, | May 17,1950 | 20 (1) v |oc oo e oo ool 4Jaly 251950 |ococoaoooaoae Feb. 19,1951
ne).
9-CC-31__._... United Construction Workers, UMWA | July 51950 | 10 (1) ... |- o oo .. July 27,1950 |- oo e eeae June 29, 1951
b (Kanawha Coal Operators Association)
2-CB-141, 254 Newspaper & Mail Deliverers Union of | Aug  2,1950 | 10 (). 6,1950 | Feb 27,1951
New York and vicimity (New York Her-
ald Tnbune),
36-CC-12_.__.. Construction & General Laborers Union, | Aug 19,1950 | 10 (1. | oo oo oo e oot o Apr. 4,1951 | Mar 12,1951
Local 320 (Armco Dramnage & Metal
Products).
13-CC-27_..... AFL-Photo Engravers Union, Local 5 | Aug. 22,1950 | 10 (1) oo |oc oo oo oe o oo oo 4Sept. 26, 1950 O]
(Drake Process, Inc.). - -
17-CC-10...... AFL-Meatcutters & Butchers, Local 172 | Aug 17,1950 | 10 (I)....| Sept 15,1950 | Sept. 19,1950 | Sept 19,1950 |- oo fomoooeaoae oo (O]
(Producers Produce Co )
2-CC-165. ... AFL-Teamsters, Local 808 (Airport Pack- | Aug 251950 | 10 (1) o| oo o oo e e 4Nov. 20,1950 [sSept. 25,1950
age Service, Inc ).
3-CC-19._..._. AFL-Teamsters, Local 649 (Jamestown | Aug 24,1950 | 10 (1) | oe oo |ieo oo (€ J B UY [, Feb. 23,1951

Builders Exchange, Inc ).
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20-CC-717__....
20-CD-17, 18...

2-CB-135, 145,
330 340 373

381
21-CC-108, 109.

10-CC-24, 25 ._

AT L-Teamster, Locals 182 and 375 (Seneca
Transportation Lines)

Milk Drivers & Dairy Employees Union,
Local 302, etc, et al (Sonoma-Marin
Dairymen’s Association, Inc )

AFL-General Drivers, Chauffeurs, Ware-
housemen & Helpers of America, Local
886 (Peaslee-Gaulbert Corp )

AFL-Retail Clerks, Local 1119 (Gamble-
Skogmo, Inc ).

Longshoremen & Warehousemen & Sailors
Union of the Pacific (Paciic Maritime
Association) (3 petitions)

Longshoremen & Warehousemen, Local 48.

/! iLoongshoremen & Warehousemen, Local 13.

Newspaper & Mail Deliverers "Union _of

New York (New York Times, Inc ,etal )

ATFL-Machinists, Local 389 (San Diego
Employers Association, Inc ).

ATFL-Electrical Workers, Local 1 (Caron-
delet Neon Sign Co )

AFL-Painters, Local 1232 (General Paint
Corp ).

National Association of Broadecast Engi-
neers & Technicians (Teleprompter Serv-
1ce Corp ).

AFL Lathers, Local 234 (Acoust1 Engineer-

2-CA-1925, \/ CIO Brewery ‘Workers and Anheuser-

1934, 2-CB-
628
21-CC~115..___

Busch, Inc.

AFL-New Furniture & Apphance Drivers,
Warehousemen & Helpers Union, Local
196 (Bigelow Sanford Carpet Co )

AFL-Teamsters, Local 942 (Royden Ice

Jo.
ATF L-Teamsters, Local 41 (Union Chevro-
let Co.).

Sept
Oct

Oct

Nov

Jan.

Jan.
Mar
Mar
Mar
Apr
Apr
Apr

June

June

June

June

June

11, 1950
26, 1950

10, 1950

22,1950
5,1951
6, 1951

28, 1951
1,1951

16, 1951

16, 1951

23,1951

24,1951

8,1951
12, 1951

1, 1951

18,1951
14,1951

10 ()_.__|¥Sept 18,1950 12, 1951

10 (oo

Apr.

100 M) -

10 Q)|
10 ().

Jan

Jan

5,1951

Jan

10 ().
10 (1)
FLUNG) S B

Apr

10 ().
10 (D)oo
) CO IR0 ) N D,
10 () oo oo

10 Moo
10 (0)----

10 (1) ool

10 (B e || i
10 (D) e

Mar 15,1951
1

June 12,1951

June 25,1951

{Nov 9,1950

Jan., §,1951

May 31, 1951

4 Mar.

30, 1951

Jan. 22,1951
*

Nov. 28,1950

Apr 23,1951

1 Because of suspenston of unfair labor practice, case carried on inactive court docket only

3 Case closed on complhance with intermediate report.

¢ Dispute settled and proceeding discontinued.

Norte —Discretionary injunction indicated by 10 (3); mandatory injunction indicated by 10 (i).

2 Case retained on court docket for further proceedmgs 1if appropriate.

& By consent
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APPENDIX C

Text of Labor Management Relations Act, 1947, as Amended
by Public Law 189, 1951

Key to Comparison

Portions of Title I which have been eliminated by Public Law 189 are enclosed by black brackets; pro-
vistons which have been added to Title I are in 1talics, and unchanged portions are shown 1n roman type

[PuBLic Law 101—80TH CONGRESS]
[CuAPTER 120—18T SESSION]
[H. R. 3020]

AN ACT

To amend the National Labor Relations Act, to provide additional facilities for
the mediation of labor disputes affecting commeree, to equalize legal respon-
sibilities of labor organizations and employers, and for other purposes.

Be 1t ‘enacted by the Senate and House of Representatives of the United States of
America wn Congress assembled,

SHORT TITLE AND DECLARATION OF POLICY

Section 1. (a) This Act may be cited as the “Labor Management Relations
Act, 1947.” N

(b) Industrial strife which interferes with the normal flow of commerce and
with the full production of articles and commodities for commerce, can be avoided
or substantially minimized if employers, employees, and labor organizations each
recognize under law one another’s legitimate rights in their relations with each
other, and above all, recognize under law that neither party has any right in its
relations with any other to engage in acts or practices which jeopardize the public
health, safety, or interest.

It is the purpose and policy of this Act, in order to promote the full flow of
commerce, to prescribe the legitimate rights of both employees and employers in
their relations affecting commerce, to provide orderly and peaceful procedures
for preventing the interference by either with the legitimate rights of the other,
to protect the rights of individual employees in their relations with labor organi-
zations whose activities affect commerce, to define and proscribe practices on the
part of labor and management which affeet commerce and are inimical to the
general welfare, and to profeet the rights of the public in connection with labor
disputes affecting commerce.

TITLE I—AMENDMENT OF NATIONAL LABOR RELATIONS ACT

Sec. 101. The National Labor Relations Act is hereby amended to read
as follows*
“FINDINGS AND POLICIES

“SectioN 1. The denial by some employers of the right of employees to organize
and the refusal by some employers to accept the procedure of collective bargain-
ing lead to strikes and other forms of industrial strife or unrest, which have the
intent’ or the necessary effect of burdening or obstructing commerce by (a)
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mpairing the efficiency, safety, or operation of the instrumentalities of commerce;
(b) oceurring in the current of commerce; (¢) materially affecting, restraining, or
controlling the flow of raw materials or manufactured or processed goods from
or into the channels of commerce, or the prices of such materials or goods in
commerce; or (d) causing diminution of employment and wages in such volume
as substantially to impair or disrupt the market for goods flowing from or into
the channels of commerce. '

“The inequality of bargaining power between employees who do not possess
full freedom of association or actual liberty of contract, and employers who are
organized in the corporate or other forms of ownership association substantially
burdens and affects the flow of commerce, and tends to aggravate recurrent
business depressions, by depressing wage rates and the purchasing power of wage
earners in industry and by preventing the stabilization of competitive wage rates
and working conditions within and between industries.

“Experience has proved that protection by law of the right of employees to
organize and bargain collectively safeguards commerce from injury, impairment,
or interruption, and promotes the flow of commerce by removing certain recognized
sources of industrial strife and unrest, by encouraging practices fundamental to
the friendly adjustment of industrial disputes arising out of differences as to
wages, hours, or other working conditions, and by restoring equality of bargaining
power between employers and employees.

“Experience has further demonstrated that certain practices by some labor
organizations, their officers, and members have the intent or the necessary effect
of burdening or obstructing commerce by preventing the free flow of goods in
such commerce through strikes and other forms of industrial unrest or through
concerted activities which impair the interest of the public in the free flow of
such commerce. The elimination of such practices is a necessary condition to
the assurance of the rights herein guaranteed.

“It is hereby declared to be the policy of the United States to eliminate the
causes of certain substantial obstructions to the free flow of commerce and to
mitigate and eliminate these obstructions when they have occurred by encourag-
ing the practice and procedure of collective bargaining and by protecting the
exercise by workers of full freedom of association, self-organization, and desig-
nation of representatives of their own choosing, for the purpose of negotiating
the terms and conditions of their employment or other mutual aid or protection.

“DEFINITIONS

“Syc. 2 When used in this Act—

‘(1) The term ‘person’ includes one or more individuals, labor organizations,
partnerships, associations, corporations, legal representatives, trustees, trustees in
bankruptcy, or receivers.

“(2) The term ‘employer’ includes any person acting as an agent of an em-
ployer, directly or indirectly, but shall not include the United States or any
wholly owned Government corporation, or any Federal Reserve Bank, or any
State or political subdivision thereof, or any corporation or association operating
a hospital, if no part of the net earnings inures to the benefit of any private share-
holder or individual, or any person subject to the Railway Labor Act, as amended
from time to time, or any labor organization (other than when acting as an em-
ployer), or anyone acting in the capacity of officer or agent of such labor organ-
ization.

“(3) The term ‘employee’ shall include any employce, and shall not be limited
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to the employees of a particular employer, unless the Act explicitly states other~
wise, and shall include any individual whose work has ceased as a consequence of,
or in connection with, any current labor dispute or because of any unfair labor
practice, and who has not obtained any other regular and substantially equivalent
employment, but shall not include any individual employed as an agricultural
laborer, or in the domestic service of any family or person at his home, or any
mdividual employed by his parent or spouse, or any individual having the status
of an independent contractor, or any individual employed as a supervisor, or any
individual employed by an employer subject to the Railway Labor Act, as amended
from time to time, or by any other person who is not an employer as herein defined.

“(4) The term ‘representatives’ includes any individual or labor organization.

“(5) The term ‘labor organization’ means any organization of any kind, or any
agency or employce representation committee or plan, in which employees
participate and which exists for the purpose, in whole or in part, of dealing with
employers concerning grievances, labor disputes, wages, rates of pay, hours of
employment, or conditions of work.

“(6) The term ‘commerce’ means trade, traffic, commerece, transportation, or
communication among the several States, or between the Distriet of Columbia or
any Territory of the United States and any State or other Territory, or between
any foreign country and any State, Territory, or the Distriet of Columbia, or
within the District of Columbia or any Territory, or between points in the same
State but through any other State or any Territory or the District of Columbia or
any foreign country.

“(7) The term ‘affecting commerce’ means in commerce, or burdening or
obstructing commerce or the free flow of commerce, or having led or tending to
lead to a labor dispute burdening or obstructing commerce or the free flow of
commerce. :

“(8) The term ‘unfair labor practice’ means any unfair labor practice listed in
section 8.

“(9) The term ‘labor dispute’ includes any controversy concerning terms,
tenure or conditions of employment, or concerning the association or representa-
tion of persons in negotiating, fixing, maintaining, changing, or seeking to arrange
terms or conditions of employment, regardless of whether the disputants stand in
the proximate relation of employer and employee.

“(10) The term ‘National Labor Relations Board’ means the National Labor
Relations Board provided for in section 3 of this Act.

“(11) The term ‘supervisor’ means any individual having authority, in the
interest of the employer, to hire, transfer, suspend, lay off, recall, promote, dis-
charge, assign, reward, or discipline other employees, or responsibly to direct
them, or to adjust their grievances, or effectively to recommend such action,
if in connection with the foregoing the exercise of such authority is not of a merely
routine or clerical nature, but requires the use of independent judgment.

“(12) The term ‘professional employee’ means—

“(a) any employee engaged in work (i) predominantly intellectual and
varied in character as opposed to routine mental, manusl, mechanical,
or physical work; (ii) involving the consistent exercise of discretion and
judgment in its performance; (iii) of such a character that the output pro-
duced or the result accomplished cannot be standardized in relation to a
given period of time; (iv) requiring knowledge of an advanced type in a
field of science or learning customarily acquired by a prolonged course of
specialized intellectual instruction and study in an institution of higher
learning or a hospital, as distinguished from a general academic education
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or from an apprenticeship or from training in the performance of routine
mental, manual, or physical processes; or

“(b) any employee, who (i) has completed the courses of specialized
intellectual instruction and study described in clause (iv) of paragraph (a),
and (i) is performing related work under the supervision of a professional
person to qualify himself to become a professional employee as defined in
paragraph (a).

“(18) In determining whether any person is acting as an ‘agent’ of another
person so as to make such other person responsible for his acts, the question of
whether the specific acts performed were actually authorized or subsequently
ratified shall not be controlling.

“NATIONAL LABOR RELATIONS BOARD

“Skc. 3. (a) The National Labor Relations Board (hereinafter called the
‘Board’) created by this Act prior to its amendment by the Labor Management
Relations Aect, 1947, is hereby continued as an agency of the United States,
except that the Board shall consist of five instead of three members, appointed
by the President by and with the advice and consent of the Senate. Of the two
additional members so provided for, one shall be appointed for a term of five
years and the other for a term of two years. Their successors, and the successors
of the other members, shall be appointed for terms of five years each, excepting
that any individual chosen to fill a vacancy shall be appointed only for the unex-
pired term of the member whom he shall succeed. The President shall designate
one member to serve as Chairman of the Board. Any member of the Board
may be removed by the President, upon notice and hearing, for neglect of duty
or malfeasance in office, but for no other cause.

“(b) The Board is authorized to delegate to any group of three or more mem-
bers any or all of the powers which it may itself exercise. A vacancy in the Board
shall not impair the right of the remaining members to exercise all of the powers
of the Board, and three members of the Board shall, at all times, constitute a
quorum of the Board, except that two members shall constitute a quorum of any
group designated pursuant to the first sentence hereof. The Board shall have an
official seal which shall be judicially noticed.

“(¢) The Board shall at the close of each fiscal year make a report in writing
to Congress and to the President stating in detail the cases it has heard, the
decisions it has rendered, the names, salaries, and duties of all employees and
officers in the employ or under the supervision of the Board, and an account of
all moneys it has disbursed.

“(d) There shall be a General Counsel of the Board who shall be appointed by
the President, by and with the advice and consent of the Senate, for a term of
four years. The General Counsel of the Board shall excrcise general supervision
over all attorneys employed by the Board (other than trial examiners and legal
assistants to Board members) and over the officers and employees in the regional
offices. He shall have final authority, on behalf of the Board, in respect of the
investigation of charges and issuance of complamts under section 10, and in
respect of the prosecution of such complaints before the Board, and shall have
such other duties as the Board may prescribe or as may be provided by law.

“Sec. 4. (a) Each member of the Board and the General Counsel of the Board
shall receive a salary of $12,000 a year, shall be eligible for reappointment, and
shall not engage in any other business, vocation, or employment. The Board
shall appoint an executive secretary, and such attorneys, examiners, and regional
directors, and such other employees as it may from time to time find necessary
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for the proper performance of its duties. The Board may not employ any
attorneys for the purpose of reviewing transcripts of hearings or preparing drafts
of opinions except that any attorney employed for assignment as a legal assistant
to any Board member may for such Board member review such transcripts and
prepare such drafts, No trial examiner’s report shall be reviewed, either before
or after its publication, by any person other than a member of the Board or his
legal assistant, and no trial examiner shall advise or consult with the Board with
respect to exceptions taken to his findings, rulings, or recommendations. The
Board may ‘establish or utilize such regional, local, or other agencies, and utilize
such voluntary and uncompensated services, as may from time to time be needed.
Attorneys appointed under this section may, at the direction of the Board, appear
for and represent the Board in any case in court. Nothing in this Act shall be
construed to authorize the Board to appoint individuals for the purpose of con-
ciliation or mediation, or for economic analysis.

“(b) All of the expenses of the Board, including all necessary traveling and
subsistence expenses outside the District of Columbia incurred by the members
or employees of the Board under its orders, shall be allowed and paid on the
presentation of itemized vouchers therefor approved by the Board or by any
individual it designates for that purpose.

“Sec. 5. The principal office of the Board shall be in the District of Columbia,
but it may meet and exercise any or all of its powers at any other place. The
Board may, by one or more of its members or by such agents or agencies as it
may designate, prosecute any inquiry necessary to its functions in any part of
the United States. A member who participates in such an inquiry shall not be
disqualified from subsequently participating in a decision of the Board in the
same case,

“Sec. 6. The Board shall have authority from time to time to make, amend,
and rescind, in the manner prescribed by the Administrative Procedure Act, such
rules and regulations as may be necessary to carry out the provisions of this Act

“RIGHTS OF EMPLOYEES

“Sec. 7. Employees shall have the right to self-organization, to form, join, or
assist labor organizations, to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities for the purpose of
collective bargaining or other mutual aid or protection, and shall also have the
right to refrain from any or all of such activities except to the extent that such
tight may be affected by an agreement requiring membership in a labor organiza-
t1on as a condition of employment as authorized in section 8 (a) (3).

““UNFAIR LABOR PRACTICES

“Sec 8. (a) It shall be an unfair labor practice for an employer—

‘(1) to interfere with, restrain, or coerce employees in the exercise of the
rights guaranteed in section 7;

“(2) to dominate or interfere with the formation or administration of any
labor organization or contribute financial or other support to it: Provided,
That subject to rules and regulations made and published by the Board
pursuant to section 6, an employer shall not be prohibited from permitting
employees to confer with him during working hours without loss of time or
pay;

“(3) by discrimination in regard to hire or tenure of employment or any
term or condition of employment to encourage or discourage membership in
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any labor organization: Provided, That nothing in this Act, or in any other
statute of the United States, shall preclude an employer from making an
agreement with a labor organization (not established, maintained, or assisted
by any action defined in section 8 (a) of this Act as an unfair labor practice)
to require as a condition of employemnt membership therein on or after the
thirtieth day following the beginning of such employment or the effective date
of such agreement, whichever is the later, (i) if such labor organization is'the
representative of the employees as provided in section 9 (a), in the appropriate
collective-bargaining unit covered by such agreement when made; [and (ii)
if, following the most recent election held as provided in section 9 (e) the
Board shall have certified that at least a majority of the employees eligible to
vote in such election have voted to authorize such labor organization to make
such an agreement:} and has at the time the agreement was made or within the
preceding twelve months recetved from the Board a notice of compliance with
sections 9 (1), (g), (h), and (1) unless following an election held as provided in
sectton 9 (&) withan one year preceding the effectwe date of such agreement, the
Board shall have certified that at least a majority of the employees eligible to vote
wn such election have voted to rescind the authority of such labor organization to
make such an agreement: Provided further, That no employer shall justify any
discrimination against an employee for nonmembership in a labor organization
(A) if he has reasonable grounds for believing that such membership was not
available to the employee on the same terms and conditions generally applica-
ble to other members, or (B) if he has reasonable grounds for believing that
membership was denied or terminated for reasons other than the failure of the
employee to tender the periodic dues and the initiation fees uniformly required
as a condition of acquiring or retaining membership;

“(4) to discharge or otherwise discriminate against an employee because
he has filed charges or given testimony under this Act;

“(5) to refuse to bargain collectively with the representatives of his em-
ployees, subject to the provisions of section 9 (a).

“(b) It shall be an unfair labor practice for a labor organization or its agents—

““(1) to restrain or coerce (A) employees in the exercise of the rights guar-
anteed in section 7: Provided, That this paragraph shall not impair the right
of a labor organization to prescribe its own rules with respect to the acquisi-
tion or retention of membership therein; or (B) an employer in the selection
of his representatives for the purposes of collective bargaining or the adjust-
ment of grievances;

“(2) to cause or attempt to cause an employer to discriminate against an
employee in violation of subsection (a) (3) or to discriminate against an
employee with respect to whom membership in such organization has been
denied or terminated on some ground other than his failure to tender the
periodic dues and the initiation fees uniformly required as a condition of
acquiring or retaining membership;

““(3) to refuse to bargain collectively with an employer, provided it is the
representative of his employees subject to the provisions of section 9 (a);

‘“(4) to engage in, or to induce or encourage the employees of any employer
to engage in, a strike or a concerted refusal in the course of their employ-
ment to use, manufacture, process, transport, or otherwise handle or work
on any goods, articles, materials, or commodities or to perform any services,
where an object thereof is: (A) forcing or requiring any employer or self-
employed person to join any labor or employer organization or any employer
or other person to cease using, selling, handling, transporting, or otherwise
dealing in the products of any other producer, processor, or manufacturer,
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or to cease doing business with any other person; (B) forcing or requiring
any other employer to recognize or bargain with a labor organization as the
representative of his employees unless such labor organization has been cer-
tified as the representative of such employees under the provisions of sec-
tion 9; (C) forcing or requiring any employer to recognize or bargain with a
particular labor organization as the representative of his employees if another
labor organization has been certified as the representative of such employees
under the provisions of .section 9; (D) forcing or requiring any employer to
assign particular work to employees in a particular labor organization or in
a particular trade, craft, or class rather than to employees in another labor
organization or in another trade, craft, or class, unless such employer is
failing to conform to an order or certification of the Board determining the
bargaining representative for employees performing such work: Provided,
That nothing contained in this subsection (b) shall be construed to make
unlawful a refusal by any person to enter upon the premises of any employer
(other than his own employer), if the employees of such employer are engaged
in a strike ratified or approved by a representative of such employees whom
such employer is required to recognize under this Act;

“(5) to require of employees covered by an agreement authorized under
subsection (a) (8) the payment, as a condition precedent to becoming a
member of such organization, of a fee in an amount which the Board finds
excessive or discriminatory under all the circumstances. In making such
a finding, the Board shall consider, among other relevant factors, the
practices and customs of labor organizations in the particular industry,
and the wages currently paid to the employees affected; and

““(6) to cause or attempt to cause an employer to pay or deliver or agree to
pay or deliver any money or other thing of value, in the nature of an
exaction, for services which are not performed or not to be performed.

““(c) The expressing of any views, argument, or opinion, or the dissemination
thereof, whether in written, printed, graphie, or visual form, shall not constitute
or be evidence of an unfair labor practice under any of the provisions of this Act,
if such expression contains no threat of reprisal or force or promise of benefit.

‘“(d) For the purposes of this section, to bargain collectively is the performance
of the mutual obligation of the employer and the representative of the employees
to mect at reasonable times and confer in good faith with respect to wages, hours,
and other terms and conditions of employment, or the negotiation of an agreement,
or any question arising thereunder, and the execution of a written contract in-
corporating any agreement reached if requested by either party, but such obliga-
tion does not compel either party to agree to a proposal or require the making of
a concession: Provided, That where there is in effect a collective-bargaining con-
tract covering employees in an industry affecting commerce, the duty to bargain
collectively shall also mean that no party to such contract shall terminate or
modify such contract, unless the party desiring such termination or modification—

“(1) serves a written notice upon the other party to the contract of the
proposed termination or modification sixty days prior to the expiration date
thereof, or in the event such contract contains no expiration date, sixty days
prior to the time it is proposed to make such termination or modification;

““(2) offers to meet and confer with the other party for the purpose of
negotiating a new contract or a contract containing the proposed modifica-
tions;

“(3) notifies the Federal Mediation and Conciliation Service within thirty
days such notice of the existence of a dispute, and simultaneously therewith
notifies any State or Territorial agency established to mediate and conciliate
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disputes within the State or Territory where the dispute oceurred, provided
no agreement has been reached by that time; and

“(4) continues in full force and effect, without resorting to strike or lock-
out, all the terms and conditions of the existing contract for a period of sixty’
days after such notice is given or until the expiration date of such contract,
whichever occurs later:

The duties imposed upon employers, employees, and labor organizations by para-
graphs (2), (3), and (4) shall become inapplicable upon an intervening certification
of the Board, under which the labor organization or individual, which is a party
to the contract, has been superseded as or ceased to be the representative of the
employees subject to the provisions of section 9 (a), and the duties so imposed
shall not be construed as requiring either party to discuss or agree to any modifica-
tion of the terms and conditions contained in a contract for a fixed period, if such
modification is to become effective before such terms and conditions can be re-
opened under the provisions of the contract. Any employee who engages in a
strike within the sixty-day period specified in this subsection shall lose his status
as an employee of the employer engaged in the particular labor dispute, for the
purposes of sections 8, 9, and 10 of this Act, as amended, but such loss of status
for such employee shall terminate if and when he is reemployed by such employer.

“REPRESENTATIVES AND ELECTIONS

“Sec. 9. (a) Representatives designated or selected for the purposes of col-
lective bargaining by the majority of the employees in a unit appropriate for such
purposes, shall be the exclusive representatives of all the employees in such unit
for the purposes of collective bargaining in respect to rates of pay, wages, hours
of employment, or other conditions of employment: Provided, That any individual
employee or a group of employees shall have the right at any time to present
grievances to their employer and to have such grievances adjusted, without the
intervention of the bargaining representative, as long as the adjustment is not
inconsistent with the terms of a collective-bargaining contract or agreement then
in effect: Provided further, That the bargaining representative has been given
opportunity to be present at such adjustment.

“(b) The Board shall decide in each case whether, in order to assure to em-
ployees the fullest freedom in exercising the rights guaranteed by this Act, the
unit appropriate for the purposes of collective bargaining shall be the employer
unit, craft unit, plant unit, or subdivision thereof: Pronded, That the Board shall
not (1) decide that any unit is appropriate for such purposes if such unit includes
both professional employees and employees who are not professional employees
unless a majority of such professional employees vote for inclusion in such unit;
or (2) decide that any craft unit is inappropriate for such purposes on the ground
that a different unit has been established by a prior Board determination, unless
a majority of the employees in the proposed craft unit vote against separate
representation or (3) decide that any unit is appropriate for such purposes if it
includes, together with other employees, any individual employed as a guard to
enforce against employees and other persons rules to protect property of  the
employer or to protect the safety of persons on the employer’s premises; but no
labor organization shall be certified as the representative of employees in’ a bar-
gaining unit of guards if such organization admits to membership, or is affiliated
directly or indirectly with an organization which admits to membership, employees
other than guards.

974250—52——22
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“(e) (1) Whenever a petition shall have been filed, in accordance with such
regulations as may be prescribed by the Board—

“(A) by an employee or group of employees or any individual or labor
organization acting in their behalf alleging that a substantial number of
employees (i) wish to be represented for collective bargaining and that their
employer declines to recognize their representative as the representative de-
fined in section 9 (a), or (i) assert that the individual or labor organization,
which has been certified or is being currently recognized by their employer
as the bargaining representative, is no longer a representative as defined in
section 9 (a); or '

“(B) by an employer, alleging that one or more individuals or labor organ-
izations have presented to him a claim to be recognized as the representative
defined in section 9 (a);

the Board shall investigate such petition and if it has reasonable cause to believe
that a question of representation affecting commerce exists shall provide for an
appropriate hearing upon due notice. Such hearing may be conducted by an officer
or employee of the regional office, who shall not make any recommendations with
respect thereto. If the Board finds upon the record of such hearing that such a
question of representation exists, it shall direct an election by secret ballot and
shall certify the results thereof.

“(2) In determining whether or not a question of representation affecting com-
merce exists, the same regulations and rules of decision shall apply irrespective of
the identity of the persons filing the petition or the kind of relief sought and in no
case shall the Board deny a labor organization a place on the ballot by reason of an
order with respect to such labor organization or its predecessor not issued in
conformity with section 10 (c).

“(3) No election shall be directed in any bargaining unit or any subdivision
within which, in the preceding twelve-month period, a valid election shall have
been held. Employees on strike who are not entitled to reinstatement shall not be
eligible to vote. In any election where none of the choices on the ballot receives a
majority, a run-off shall be conducted, the ballot providing for a selection between
the two choices receiving the largest and second largest number of valid votes cast
in the election. .

“(4) Nothing in this section shall be construed to prohibit the waiving of hear-
ings by stipulation for the purpose of a consent election in conformity with regula-
tions and rules of decision of the Board.

“(5) In determining whether a unit is appropriate for the purposes specified in
subsection (b) the extent to which the employees have organized shall not be
controlling.

“(d) Whenever an order of the Board made pursuant to section 10 (¢) is based
in whole or in part upon facts certified following an investigation pursuant to sub-
~ section (c) of this section and there is a petition for the enforcement or review of
such order, such certification and the record of such investigation shall be included
in the transcript of the entire record required to be filed under section 10 (e) or
10 (f), and thereupon the decree of the court enforcing, modifying, or setting aside
in whole or in part the order of the Board shall be made and entered upon the
pleadings, testimony, and proceedings set forth in such transcript.

“(e) [(1) Upon the filing with the Board by a labor organization, which is the
representative of employees as provided in section 9 (a), of a petition alleging
that 30 per centum or more of the employees within a unit claimed to be appro-
priate for such purposes desire to authorize such labor organization to make an
agreement with the employer of such employees requiring membership in such
labor organization as a condition of employment in such unit, upon an appropriate
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showing thereof the Board shall, if no question of representation exists, take a
secret ballot of such employees, and shall certify the results thereof to such labor
organization and to the employer.

““(2) Upon the filing with the Board, by 30 per centum or more of the em-
ployees in a bargaining unit covered by an agreement between their employer
and a labor organization made pursuant to section 8 (a) (3) (i), of a petition
alleging they desire that such authority be rescinded, the Board shall take a
secret ballot of the employees in such unit, and shall certify the results thereof
to such labor organization and to the employer.]

“(1) Upon the filing with the Board, by 30 per centum or more of the employees
in a bargaining unit covered by an agreement belween their employer and a labor
organization made pursuant to section 8 (a) (3), of a petition alleging they desire
that such authority be rescinded, the Board shall take a secret ballot of the employees
in such unit and certify the results thereof to such labor organmization and to the
employer.

[¢(3)]1 (2 No clection shall be conducted pursuant to this subsection in any
bargaining unit or any subdivision within which, in the preceding twelve-month
period, a vald election shall have been held.

“(f) No investigation shall be made by the Board of any question affecting
commerce concerning the representation of employees, raised by a labor organ-
ization under subsection (¢) of {his section, [no petition under section 9 (e) (1)
shall be entertained,] and no complaint shall be issued pursuant to a charge
made by a labor organization under subsection (b) of section 10, unless such labor
organization and any national or international labor organization of which such
labor organization is an affiliate or constituent unit (A) shall have prior thereto
filed with the Secretary of Labor copies of its constitution and bylaws and a
report, in such form as the Secretary may prescribe, showing—

“(1) the name of such labor organization and the address of its principal
place of business;

“(2) the names, titles, and compensation and allowances of its three prin-

“cipal officers and of any of its other officers or agents whose aggregate com-

pensation and allowances for the preceding year exceeded $5,000, and the
amount of the compensation and allowances paid to each such officer or
agent during such year;

“(3) the manner in which the officers and agents referred to in clause (2)
were elected, appointed, or otherwise selected;

“(4) the initiation fee or fees which new members are required to pay on
becoming members of such labor organization;

“(5) the regular dues or fees which members are required to pay in order
to remain members in good standing of such labor organization;

“(6) a detailed statement of, or reference to provisions of its constitution
and bylaws showing the procedure followed with respect to, (a) qualification
for or restrictions on membership, (b) election of officers and stewards, (c)
calling of regular and special meetings, (d) levying of assessments, (e) im-
position of fines, (f) authorization for bargaining demands, (g) ratification
of contract terms, (h) authorization for strikes, (i) authorization for dis-
bursement of union funds, (j) audit of union financial transactions, (k) par-
ticipation in insurance or other benefit plans, and (1) expulsion of members
and the grounds therefor;

and (B) can show that prior thereto it has—

‘(1) filed with the Secretary of Labor, in such form as the Secretary may
prescribe, a report showing all of (a) its receipts of any kind and the sources
of such receipts, (b) 1ts total assets and liabilities as of the end of its last
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fiscal year, (c) the disbursements made by it during such fiseal year, including
the purposes for which made; and

*(2) furnished to all of the members of such labor organization copies of
the financial report required by paragraph (1) hereof to be filed with the
Secretary of Labor.

“(g) It shall be the obligation of all labor organizations to file annually with the
Secretary of Labor, in such form as the Secretary of Labor may prescribe, reports
bringing up to date the information required to be supplied in the initial filing by
subsection (f) (A) of this section, and to file with the Secretary of Labor and furnish
to its members annually financial reports in the form and manner preseribed in
subsection (f) (B). No labor organization shall be eligible for certification under
this section as the representative of any employees, [no petition under section 9
(e) (1) shall be entertained,] and no complaint shall issue under section 10 with
respect to a charge filed by a labor organization unless it can show that it and any
national or international labor organization of which it is an affiliate or constituent
unit has complied with its obligation under this subsection.

“(h) No investigation shall be made by the Board of any question affecting
commerce concerning the representation of employees, raised by a labor organiza-
tion under subsection (¢) of this section, [no petition under section 9 (e) (1) shall
be entertained, ] and no complaint shall be issued pursuant to a charge made by a
labor organization under subsection (b) of section 10, unless there is on file with the
Board an affidavit executed contemporaneously or within the preceding twelve-
month period by each officer of such labor organization and the officers of any na-
tional or international labor organization of which it is an affiliate or constituent
unit that he is not a member of the Communist Party or affiliated with such party,
and that he does not believe in, and is not a member of or supports any organiza-
tion that believes in or teaches, the overthrow of the United States Government
by force or by any illegal or unconstitutional methods The provisions of section
3§(éfgf the Criminal Code shall be applicable in respect to such affidavits.

“PREVENTION OF UNFAIR LABOR PRACTICES

“Sec. 10. (a) The Board is empowered, as hereinafter provided, to prevent
any person from engaging in any unfair labor practice (listed 1n section 8) affecting
commerce. This power shall not be affected by any other means of adjustment or
prevention that has been or may be established by agreement, law, or otherwise
Provided, That the Board is empowered by agrecement with any ageney of any State
or Territory to cede to such agency juridisction over any cases in any industry
(other than mining, manufacturing, communications, and transportation except
where predominantly local in character) even though such cases may involve labor
disputes affecting commerce, unless the provision of the State or Territorial statute
applicable to the determination of such cases by such agency is inconsistent with
the corresponding provision of this Act or has received a construction inconsistent
therewith.

“(b) Whenever it is charged that any person has engaged in or is engaging in
any such unfair labor practice, the Board, or any agent or agency designated by
the Board for such purposes, shall have power to 1ssue and cause to be served upon
such person a complaint stating the charges in that respect, and containing a
notice of hearing before the Board or a member thereof, or before a designated
agent or agency, at a place therein fixed, not less than five days after the serving
of said complaint: Provided, That no complaint shall issue based upon any unfair
labor practice occurring more than six months prior to the filing of the charge
with the Board and the service of a copy thereof upon the person against whom
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such charge is made, unless the person aggrieved thereby was prevented from
filing such charge by reason of service in the armed forces, in which event the six-
month period shall be computed from the day of his discharge. Any such com-
plaint may be amended by the member, agent, or agency conducting the hearing
or the Board in its discretion at any time prior to the issuance of an order based
thereon. The person so complained of shall have the right to file an answer to
the original or amended complaint and to appear in person or otherwise and give
testimony at the place and time fixed in the complaint. In the discretion of the
member, agent, or agency conducting the hearing or the Board, any other person
may be allowed to intervene in the said proceeding and to present testimony. Any
such proceeding shall, so far as practicable, be conducted in accordance with the
rules of evidence applicable in the district courts of the United States under the
rules of civil procedure for the district courts of the United States, adopted by the
Supreme Court of the United States pursuant to the Act of June 19, 1934 (U. 8. C,,
title 28, sees. 723-B, 723-C).

“(e) The testimony taken by such member, agent, or agency or the Board shall
be reduced to writing and filed with the Board. Thereafter, in its discretion, the
Board upon notice may take further testimony or hear argument. If upon the
preponderance of the testimony taken the Board shall be of the opinion that any
person named in the complaint has engaged in or is engaging in any such unfair
labor practice, then the Board shall state its findings of fact and shall issue and
cause to be served on such person an order requiring such person to cease and
desist from such unfair labor practice, and to take such affirmative action including
remnstatement of employees with or without back pay, as will effectuate the poli-
cies of this Act: Provided, That where an order directs reinstatement of an em-
ployee, back pay may be required of the employer or labor organization, as the
case may be, responsible for the diserimination suffered by him: And provided
Sfurther, That in determining whether a complaint shall issue alleging a violation
of section 8 (a) (1) or section 8 (a) (2), and in deciding such cases, the same
regulations and rules of decision shall apply irrespective of whether or not the labor
organization affected is affiliated with a labor organization national or inter-
national in scope. Such order may further require such person to make reports
from time to time showing the extent to which it has complied with the order.
If upon the preponderance of the testimony taken the Board shall not be of the
opinion that the person named in the complaint has engaged in or is engaging in
any such unfair labor practice, then the Board shall state its findings of fact and
shall issue an order dismissing the said complaint. No order of the Board shall
require the reinstatement of any individual as an employee who has been sus-
pended or discharged, or the payment to him of any back pay, if such individual
was suspended or discharged for cause. In case the evidence is presented before
a member of the Board, or before an examiner or examiners thereof, such member,
or such examiner or examiners, as the case may be, shall issue and cause to be
served on the parties to the proceeding a proposed report, together with a recom-
mended order, which shall be filed with the Board, and if no exceptions are filed
within twenty days after service thereof upon such parties, or within such further
period as the Board may authorize, such recommended order shall become the
order of the Board and become effective as therein prescribed.

“(d) Until a transcript of the record in a case shall have been filed in a court, as
hereinafter provided, the Board may at any time, upon reasonable notice and in
such manner as it shall deem proper, modify or set aside, in whole or in part, any
finding or order made or issued by it.

““(e) The Board shall have power to petition any circuit court of appeals of the
United States (including the United States Court of Appeals for the District of
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Columbia), or if all the circuit courts of appeals to which application may be made
are in vacation, any district court of the United States (including the District
Court of the United States for the District of Columbia), within any circuit or
district, respectively, wherein the unfair labor practice in question occurred or
wherein such person resides or transacts business, for the enforcement of such
order and for appropriate temporary relief or restraining order, and shall certify
and file in the court a transcript of the entire record in the proceedings, including
the pleadings and testimony upon which such order was entered and the findings
and order of the Board. Upon such filing, the court shall cause notice thereof to
be served upon such person, and thereupon shall have jurisdiction of the proceed-
ing and of the question determined therein, and shall have power to grant such
temporary relief or restraining order as it deems just and proper, and to make and
enter upon the pleadings, testimony, and proceedings set forth in such transcript
a decree enforcing, modifying, and enforcing as so modified, or setting aside in
whole or in part the order of the Board. No objection that has not been urged
before the Board, its member, agent, or agency, shall be considered by the court,
unless the failure or neglect to urge such objection shall be excused because of
extraordinary circumstances. The findings of the Board with respect to questions
of fact if supported by substantial evidence on the record considered as a whole
shall be conclusive. If either party shall apply to the court for leave to adduce
additional evidence and shall show to the satisfaction of the court that such addi-
tional evidence is material and that there were reasonable grounds for the failure to
adduce such evidence in the hearing before the Board, its member, agent, or agency,
the court may order such additional evidence to be taken before the Board, its
members, agent, or agency, and to be made a part of the transcript. The Board
may modify its findings as to the facts, or make new findings, by reason of addi-
tional evidence so taken and filed, and 1t shall file such modified or new findings,
which findings with respect to questions of fact if supported by substantial evi-
dence on the record considered as a whole shall be conclusive, and shall file its
recommendations, if any, for the modification or setting aside of 1ts original order.
The jurisdiction of the court shall be exclusive and its judgment and decree shall
be final, except that the same shall be subject to review by the appropriate circuit
court of appeals if application was made to the district court as hereinabove pro-
vided, and by the Supreme Court of the United States upon writ of certiorari or
certification as provided in sections 239 and 240 of the Judicial Code, as amended
(U. 8. C.,, title 28, sees. 346 and 347)

“(f) Any person aggrieved by a final order of the Board granting or denying
in whole or in part the relief sought may obtain a review of such order in any
circuit court of appeals of the United States in the circuit wherein the unfair labor
practice in question was alleged to have been engaged in or wherein such person
resides or transacts business, or in the United States Court of Appeals for the
District of Columbia, by filing in such court a written petition praying that the
order of the Board be modified or set aside. A copy of such petition shall be
forthwith served upon the Board, and thereupon the aggrieved party shall file
in the court a transcript of the entire record in the proceeding, certified by the
Board, including the pleading and testimony upon which the order complained
of was entered, and the findings and order of the Board. Upon such filing, the
court shall proceed in the same manner as in the case of an application by the
Board under subsection (e), and shall have the same exclusive jurisdiction to
grant to the Board such temporary relief or restraining order as it deems just and
proper, and in like manner to make and enter a decree enforcing, modifying, and
enforeing as so modified, or setting aside in whole or in part the order of the Board;
the findings of the Board with respect to questions of fact it supported by sub-
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stantial evidence on the record considered as a whole shall in like manner be
conclusive.

‘“(g) The commencement of proceedings under subsection (e) or (f) of this
section shall not, unless specifically ordered by the court, operate as a stay of the
Board’s order.

“(h) When granting appropriate tempoiary relief or a restraining order, or
making and entering a decree enforcing, modifying, and enforcing as so modified,
or setting aside in whole or in part an order on the Board, as provided in this
section, the jurisdiction of courts sitting in equity shall not be limited by the Aect
entitled ‘An Act to amend the Judicial Code and to define and limit the jurisdic-
tion of courts sitting in equity, and for other purposes’, approved March 23, 1932
(U. 8. C., Supp. VII, title 29, secs. 101-115).

“(i) Petitions filed under this Act shall be heard expeditiously, and if possible
within ten days after they have been docketed.

“(j) The Board shall have power, upon issuance of a complaint as provided in
subsection (b) charging that any person has engaged in or is engaging in an unfair
labor practice, to petition any district court of the United States (including the
District Court of the United States for the District of Columbia), within any
district wherein the unfair labor practice in question is alleged to have occurred
or wherein such person resides or transacts business, for appropriate temporary
relief or restraining order. Upon the filing of any such petition the court shall
cause notice thereof to be served upon such person, and thereupon shall have juris-
diction to grant to the Board such temporary relief or restraining order as it
deems just and proper.

“(k) Whenever 1t is charged that any person has engaged in an unfarr labor
practice within the meaning of paragraph (4) (D) of section 8 (b), the Board is
empowered and directed to hear and determine the dispute out of which such
unfair labor practice shall have arisen, unless, within ten days after notice that
such charge has been filed, the parties to such dispute submit to the Board satis-
factory evidence that they have adjusted, or agreed upon methods for the volun-
tary adjustment of the dispute. Upon compliance by the parties to the dispute
with the decision of the Board or upon such voluntary adjustment of the dispute,
such charge shall be dismissed.

“(1) Whenever it is charged that any person has engaged in an unfair labor
practice within the meaning of paragraph (4) (A), (B), or (C) of section 8 (b),
the preliminary investigation of such charge shall be made forthwith and given
priority over all other cases except cases of like character in the office where it is
filed or to which it is referred. If, after such investigation, the officer or regional
attorney to whom the matter may be referred has reasonable cause to believe
such charge is true and that a complaint should issue, he shall, on behalf of the
Board, petition any district court of the United States (including the District
Court of the United States for the District of Columbia) within any district where
the unfair labor practice in question has occurred, is alleged to have occurred,
or wherein such person resides or transacts business, for appropriate injunctive
relief pending the final adjudication of the Board with respect to such matter.
Upon the filing of any such petition the district court shall have jurisdiction to
grant such injupctive relief or temporary restraining order as it deems just and
proper, notwithstanding any other provision of law: Provided further, That no
temporary restraining order shall be issued without notice unless a petition
alleges that substantial and irreparable injury to the charging party will be
unavoidable and such temporary restraining order shall be effective for no longer
than five days and will become void at the expiration of such period. Upon
filing of any such petition the courts shall cause notice thereof to be served upon
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any person involved in the charge and such person, including the charging party,
shall be given an opportunity to appear by counsel and present any relevant testi-
mony: Provided further, That for the purposes of this subsection district courts
shall be deemed to have jurisdiction of a labor organization (1) in the district in
which such organization maintains its principal office, or (2) in any district in
which its duly authorized officers or agents are engaged in promoting or protecting
the interests of employee members. The service of legal process upon such officer
or agent shall constitute servide upon the labor organization and make such
organization a party to the suit. In situations where such relief is appropriate
the procedure specified herein shall apply to charges with respect to section 8 (b)
@ (D).

“INVESTIGATORY POWERS

“Sec. 11. For the purpose of all hearings and investigations, which, in the
opinion of the Board, are necessary and proper for the exercise of the powers
vested in it by section 9 and section 10—

“(1) The Board, or its duly authorized agents or agencies, shall at all reasonable
times have access to, for the purpose of examination, and the right to copy any
evidence of any person being investigated or proceeded against that relates to
any matter under investigation or in question. The Board, or any member thereof,
shall upon application of any party to such proceedings, forthwith issue to such
party subpenas requiring the attendance and testimony of witnesses or the pro-
duction of any evidence in such proceeding or investigation requested in such
application. Within five days after the service of a subpena on any person requir-
ing the production of any evidence in his possession or under his control, such
person may petition the Board to revoke, and the Board shall revoke, such sub-
pena if in its opinion the evidence whose production is required does not relate to
any matter under investigation, or any matter in question in such proceedings, or
if in its opinion such subpena does not describe with sufficient particularity the
evidence whose production is required. Any member of the Board, or any agent
or agency designated by the Board for such purposes, may administer oaths and
affirmations, examine witnesses, and receive evidence. Such attendance of
witnesses and the production of such evidence may be required from any place
in the United States or any Territory or possession thereof, at any designated
place of hearing.

“(2) In case of contumacy or refusal to obey a subpena issued to any person,
any district court of the United States or the United States courts of any Terri-
tory or possession, or the District Court of the United States for the District of
Columbia, within the jurisdietion of which the inquiry is carried on or within the
jurisdietion of which said person guilty of contumacy or refusal to obey is found
or resides or transacts business, upon application by the Board shall have jurisdic-
tion to issue to such person an order requiring such person to appear before the
Board, its member, agent, or agency, there to produce evidence if so ordered, or
there to give testimony touching the matter under investigation or in question;
and any failure to obey such order of the court may be punished by said court as
a contempt thereof.

“(3) No person shall be excused from attendmg and testifying or from producing
books, records, correspondence, documents, or other evidence in obedience to the
subpena of the Board, on the ground that the testimony or evidence required of
him may tend to incriminate him or subject him to a penalty or forfeiture; but no
individual shall be prosecuted or subjected to any penalty or forfeiture for or on
account of any transaction, matter, or thing concerning which he is compelled,
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after having claimed his privilege against self-incrimination, to testify or produce
evidence, except that such individual so testifying shall not be exempt from
prosecution and punishment for perjury committed in so testifying.

‘“(4) Complaints, orders, and other process and papers of the Board, its member,
agent, or agency, may be served either personally or by registered mail or by tele-
graph or by leaving a copy thereof at the principal office or place of business of
the person required to be served. The verified return by the individual so serving
the same setting forth the manner of such service shall be proof of the same, and
the return post office receipt or telegraph receipt therefor when registered and
mailed or telegraphed as aforesaid shall be proof of service of the same. Witnesses
summoned before the Board, its member, agent, or agency, shall be paid the same
fees and mileage that are paid witnesses in the courts of the United States, and
witnesses whose depositions are taken and the persons taking the same shall
severally be entitled to the same fees as are paid for like services in the courts of
the United States.

“(5) All process of any court to which application may be made under this
Act may be served in the judicial distriet wherein the defendant or other person
required to be served resides or may be found.

““(6) The several departments and agencies of the Government, when directed
by the President, shall furnish the Board, upon its request, all records, papers,
and information in their possession relating to any matter before the Board.

“Sec. 12. Any person who shall willfully resist, prevent, impede, or interfere
with any member of the Board or any of its agents or agencies in the performance
of duties pursuant to this Act shall be punished by a fine of not more than $5,000
or by imprisonment for not more than one year, or both.

“LIMITATIONS

“Sec. 13. Nothing in this Act, except as specifically provided for herein, shall
be construed so as either to interfere with or impede or diminish in any way the
right to strike, or to affect the limitations or qualifications on that right.

“Skc, 14, (a) Nothing herein shall prohibit any individual employed as a
supervisor from becoming or remaining a member of a labor organization, but
no employer subject to this Act shall be compelled to deem individuals defined
herein as supervisors as employees for the purpose of any law, either national
or local, relating to collective bargaining. '

“(b) Nothing in this Act shall be construed as authorizing the execution or
application of agreements requiring membership in a labor organization as a
condition of employment in any State or Territory in which such execution or
application is prohibited by State or Territorial law. '

“Sec. 15. Wherever the application of the provisions of section 272 of chapter
10 of the Act entitled ‘An Act to establish a uniform system of bankruptcy
throughout the United States’, approved July 1, 1898, and Acts amendatory
thereof and supplementary thereto (U. 8. C., title 11, sec, 672), conflicts with the
application of the provisions of this Aect, this Act shall prevail: Provided, That
in any situation where the provisions of this Act cannot be validly enforced, the
provisions of such other Acts shall remain in full force and effect.

“Sec. 16. If any provision of this Act, or the application of such provision
to any person or circumstances, shall be held invalid, the remainder of this Act,
or the application of such provision to persons or circumstances other than those
as to which it is held invalid, shall not be affected thereby.

“Sgc. 17. This Act may be cited as the ‘National Labor Relations Act’.”

“Sec. 18. No petition enlerlained, no inveshigation made, no election held, and
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no certification issued by the National Labor Relations Board, under any of the
provisions of section 9 of the National Labor Relations Act, as amended, shall be
invalid by reason of the failure of the Congress of Industrial Organizations to have
complied with the requirements of section 9 (f), (g), or () of the aforesaid Act prior
to December 22, 1949, or by reason of the farlure of the American Federation of
Labor to have complied with the provisions of section 9 (f), (g), or (k) of the aforesaid
Act prior to November 7, 1947: Provided, That no liability shall be imposed under
any provision of this Act upon any person for failure to honor any election or certifi-
cate referred to above, prior to the effective date of this amendment: Provided, however,
That this proviso shall not have the effect of setting aside or in any way affecting
Judgments or decrees heretofore eniered under section 10 (€) or (f) and which have
become final.”

EFFECTIVE DATE OF CERTAIN CHANGES

SEc. 102. No provision of this title shall be deemed to make an unfair labor
practice any act which was performed prior to the date of the enactment of this
Act which did not constitute an unfair labor practice prior thereto, and the provi-
sions of section 8 (a) (3) and section 8 (b) (2) of the National Labor Relations Act
as amended by this title shall not make an unfair labor practice the performance
of any obligation under a collective-bargaining agreement entered into prior to
the date of the enactment of this Act, or (in the case of an agreement for a period
of not more than one year) entered into on or after such date of enactment, but
prior to the effective date of this title, if the performance of such obligation would
not have constituted an unfair labor practice under section 8 (3) of the National
Labor Relations Act prior to the effective date of this title, unless such agreement
was renewed or extended subsequent thereto.

Sec. 103. No provisions of this title shall affect any certification of represent-
atives or any determination as to the appropriate collective-bargaining unit,
which was made under section 9 of the National Labor Relations Act prior to the
effective date of this title until one year after the date of such certification or 1f,
in respect of any such certification, a collective-bargaining contract was entered
into prior to the effective date of this title, until the end of the contract period or
until one year after such date, whichever first occurs.

SEc. 104. The amendments made by this title shall take effect sixty days after
the date of the enactment of this Act, except that the authority of the Presi-
dent to appoint certain officers conferred upon him by section 3 of the National
Labor Relations Act as amended by this title may be exercised forthwith.

TITLE II—CONCILIATION OF LABOR DISPUTES IN INDUSTRIES
AFFECTING COMMERCE; NATIONAL EMERGENCIES

Sec. 201. That it is the policy of the United States that—

(a) sound and stable industrial peace and the advancement of the general
welfare, health, and safety of the Nation and of the best interests of employers
and employees can most satisfactorily be secured by the settlement of issues
between employers and employees through the processes of conference and
collective bargaining between employers and the representatives of their
employees;

(b) the settlement of issues between employers and employees through
‘collective bargaining may be advanced by making available full and adequate
governmental facilities for conciliation, mediation, and voluntary arbitration
aid and encourage employers and the representatives of their employees to
reach and maintain agreements concerning rates of pay, hours, and working

'
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conditions, and to make all reasonable efforts to settle their differences by
mutual agreement reached through conferences and collective bargaining or
by such methods as may be provided for in any applicable agreement for the
settlement of disputes; and

(c) certain controversies which arise between parties to collective-bargain-
ing agreements may be avoided or minimized by making available full and
adequate governmental facilities for furnishing assistance to employers and
the representatives of their employees in formulating for inclusion within such
agreements provision for adequate notice of any proposed changesin the terms
of such agreements, for the final adjustment of grievances or questions re-
garding the application or interpretation of such agreements, and other
provisions designed to prevent the subsequent arising of such controversies.

Sec. 202. (a) There is hereby created an independent agency to be known as the
Federal Mediation and Conciliation Service (herein referred to as the ‘“Service,”
except that for sixty days after the date of the enactment of this Act such term
shall refer to the Conciliation Service of the Department of Labor). The Service
shall be under the direction of a Federal Mediation and Conciliation Director
(hereinafter referred to as the “Director’’), who shall be appointed by the President
by and with the advice and consent of the Senate. The Director shall receive
compensation at the rate of $12,000 per annum. The Director shall not engage in
any other business, vocation, or employment.

(b) The Director is authorized, subject to the civil-service laws, to appoint such
clerical and other personnel as may be necessary for the execution of the functions
of the Service, and shall fix their compensation in accordance with the Classifica-
tion Act of 1923, as amended, and may, without regard to the provisions of the
civil-service laws and the Classification Act of 1923, as amended, appoint and fix
the compensation of such conciliators and mediators as may be necessary to carry
out the functions of the Service. The Director is authorized to make such expendi-
tures for supplies, facilities, and services as he deems necessary. Such expenditures
shall be allowed and paid upon presentation of itemized vouchers therefor ap-
proved by the Director or by any employee designated by him for that purpose

(¢) The principal office of the Service shall be in the District of Columbia, but
the Director may establish regional offices convenient to localities in which labor
controversies are likely to arise. The Director may by order, subject to revocation
at any time, delegate any authority and discretion conferred upon him by this Act
to any regional director, or other officer or employee of the Service. The Director
may establish suitable procedures for cooperation with State and local mediation
agencies The Director shall make an annual report in writing to Congress at the
end of the fiscal year. ,

(d) All mediation and conciliation functions of the Secretary of Labor or the
United States Conciliation Service under section 8 of the Act entitled “An Act to
create a Department of Labor,” approved March 4, 1913 (U. S. C., title 29, sec.
51), and all functions of the United States Conciliation Service under any other
law are hereby transferred to the Federal Mediation and Conciliation Service,
together with the personnel and records of the United States Conciliation Service.
Such transfer shall take effect upon the sixtieth day after the date of enactment
of this Act. Such transfer shall not affect any proceedings pending before the
United States Conciliation Service or any certification, order, rule, or regulation
theretofore made by 1t or by the Secretary of Labor. The Director and the Service
shall not be subject in any way to the jurisdiction or authority of the Secretary of
Labor or any official or division of the Department of Labor.
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FUNCTIONS OF THE SERVICE

SEc. 203. (a) It shall be the duty of the Service, in order to prevent or mini-
mize interruptions of the free flow of commerce growing out of labor disputes, to
assist parties to labor disputes in industries affecting commerce to settle such dis-
putes through conciliation and mediation.

(b) The Service may proffer its services in any labor dispute in any industry
affecting commerce, either upon its own motion or upon the request of one or
more of the parties to the dispute, whenever in its judgment such dispute threatens
to cause a substantial interruption of commerce. The Director and the Service
are directed to avoid attempting to mediate disputes which would have only a
minor effect on interstate commerce if State or other conciliation services are
available to the parties. Whenever the Service does proffer its services in any
dispute, it shall be the duty of the Service promptly to put itself in communication
with the parties and to use its best efforts, by mediation and conciliation, to bring
them to agreement.

(¢) If the Director is not able to bring the parties to agreement by conciliation
within a reasonable time, he shall seek to induee the parties voluntarily to seek
other means of settling the dispute without resort to strike, lock-out, or other
coercion, including submission to the employees in the bargaining unit of the
employer’s last offer of settlement for approval or rejection in a secret ballot.
The failure or refusal of either party to agree to any procedure suggested by the
Director shall not be deemed a violation of any duty or obligation imposed by
this Act.

(d) Final adjustment by a method agreed upon by the parties is hereby de-
clared to be the desirable method for settlement of grievance disputes arising over
the application or interpretation of an existing collective-bargaining agreement.
The Service is directed to make its conciliation and mediation services available
in the settlement of such grievance disputes only as a last resort and in exceptional
cases.

Suc. 204. (a) In order to prevent or minimize interruptions of the free flow
of commerce growing out of labor disputes, employers and employees and their
representatives, in any industry affecting commerce, shall—

(1) exert every rcasonable effort to make and maintain agreements con-
cerning rates of pay, hours, and working conditions, including provision for
adequate notice of any proposed change in the terms of such agreements;

(2) whenever a dispute arises over the terms or application of a collective-
bargaining agreement and a conference is requested by a party or prospective
party thereto, arrange promptly for such a conference to be held and en-
deavor in such conference to settle such dispute expeditiously; and

(3) in case such dispute is not settled by conference, participate fully and
promptly in such meetings as may be undertaken by the Service under this
Act for the purpose of aiding in a settlement of the dispute.

Sec. 205. (a) There is hereby created a National Labor-Management Panel
which shall be composed of twelve members appointed by the President, six of
whom shall be selected from among persons outstanding in the fieid of Manage-
ment and six of whom shall be selected from among persons outstanding in the
field of labor. Each member shall hold office for a term of three years, except
that any member appointed to fill a vacancy occurring prior to the expiration of
the term for which his predecessor was appointed shall be appointed for the
remainder of such term, and the terms of office of the members first taking office
shail expire, as designated by the President at the time of appointment, four at
the end of the first year, four at the end of the second year, and four at the end
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of the third year after the date of appointment. Members of the panel, when
serving on business of the panel, shall be paid compensation at the rate of $25
per day, and shall also be entitled to receive an allowance for actual and necessary
travel and subsistence expenses while so serving away from their places of residence.

(b) It shall be the duty of the panel, at the request of the Director, to advise
in the avoidance of industrial controversies and the manner in which mediation
and voluntary adjustment shall be administered, particularly with reference to
controversies affecting the general welfare of the country.

NATIONAL EMERGENCIES

Sec. 206. Whenever in the opinion of the President of the United States, a
threatened or actual strike or lock-out affecting an entire industry or a substantial
part thereof engaged in trade, commerce, transportation, transmission, or com-
munication among the several States or with foreign nations, or engaged in the
production of goods for commerce, will, if permitted to occur or to continue, imperil
the national health or safety, he may appoint a board of inquiry to inquire into
the issues involved in the dispute and to make a written report to him within
such time as he shall prescribe. Such report shall include a statement of the facts
with respeet to the dispute, including each party’s statement of its position but
shall not contain any recommendations. The President shall file a copy of such
report with the Service and shall make its contents available to the public.

SEc. 207. (a) A board of inquiry shall be composed of a chairman and such
other members as the President shall determine, and shall have power to sit and
act in any place within the United States and to conduct such hearings either in
public or in private, as it may deem necessary or proper, to ascertain the facts
with respect to the causes and circumstances of the dispute.

(b) Members of a board of inquiry shall receive compensation at the rate of
$50 for each day actually spent by them in the work of the board, together with
necessary travel and subsistence expenses.

(¢) For the purpose of any hearing or inquiry conducted by any board ap-
pointed under this title, the provisions of sections 9 and 10 (relating to the at-
tendance of witnesses and the production of books, papers, and documents) of the
Federal Trade Commission Act of September 16, 1914, as amended '(U. S. C. 19,
title 15, sees. 49 and 50, as amended), are hereby made applicable to the powers
and duties of such board.

SEc. 208. (a) Upon receiving a report from a board of inquiry the President
may direct the Attorney General to petition any district court of the United
States having jurisdiction of the parties to enjoin such strike or lock-out or the
continuing thereof, and if the court finds that such threatened or actual strike
or lock-out—

(i) affects an entire industry or a substantial part thereof engaged in trade,
commerce, transportation, transmission, or communication among the several
States or with foreign nations, or engaged in the production of goods for
commerce; and )

(i) if permitted to occur or to continue, will imperil the national health
or safety, it shall have jurisdiction to enjoin any such strike or lock-out,
or the continuing thereof, and to make such other orders as may be appro-
priate.

(b) In any case, the provisions of the Act of March 23, 1932, entitled “An
Act to amend the Judicial Code and to define and limit the jurisdiction of courts
sitting in equity, and for other purposes’, shall not be applicable.

(¢) The order or orders of the court shall be subject to review by the appro-
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priate circuit court of appeals and by the Supreme Court upon writ of certiorari
or certification as provided in sections 239 and 240 of the Judicial Code, as amended
(U. 8. C,, title 29, secs. 346 and 347).

Sec. 209. (a) Whenever a district court has issued an order under section 208
enjoining acts or practices which imperil or threaten to imperil the national
health or safety, it shall be the duty of the parties to the labor dispute giving
rise to such order to make every effort to adjust and settle their differences, with
the assistance of the Service created by this Act. Neither party shall be under
any duty to accept, in whole or in part, any proposal of settlement made by the
Service.

(b) Upon the issuance of such order, the President shall reconvene the board
of inquiry which has previously reported with respect to the dispute. At the end
of a sixty-day period (unless the dispute has been settled by that time), the board
of inquiry shall report to the President the current position of the parties and the
efforts which have been made for settlement, and shall include a statement by each
party of its position and a statement of the employer’s last offer of settlement.
The President shall make such report available to the public. The National
Labor Relations Board, within the succeeding fifteen days, shall take a secret
ballot of the employees of each employer involved in the dispute on the question
of whether they wish to accept the final offer of settlement made by their employer
as stated by him and shall certify the results thereof to the Attorney General
within five days thereafter.

Swc. 210. Upon the certification of the results of such ballot or upon a settle-
ment being reached, whichever happens sooner, the Attorney General shall move
the court to discharge the injunction, which motion shall then be granted and
the injunction discharged. When such motion is granted, the President shall
submit to the Congress a full and comprehensive report of the proceedings, in-
cluding the findings of the board of inquiry and the ballot taken by the National
Labor Relations Board, together with such recommendations as he may see fit
to make for consideration and appropriate action.

COMPILATION OF COLLECTIVE BARGAINING AGREEMENTS, ETC.

Sec. 211. (a) For the guidance and information of interested representatives
of employers, employees, and the general public, the Bureau of Labor Statistics
of the Department of Labor shall maintain a file of copies of all available collec-
tive bargaining agreements and other available agreements and actions there-
under settling or adjusting labor disputes. Such file shall be open to inspection
under appropriate conditions prescribed by the Secretary of Labor, except that
no specific information submitted in confidence shall be disclosed.

(b) The Bureau of Labor Statistics in the Department of Labor is authorized
to furnish upon request of the Service, or employers, employees, or their repre-
sentatives, all available data and factual information which may aid in the settle-
‘ment of any labor dispute, except that no specific information submitted in con-
fidence shall be disclosed. '

EXEMPTION OF RAILWAY LABOR ACT

Sec. 212. The provisions of this title shall not be applicable with respect to
any matter which is subject to the provisions of the Rallway Labor Act, as
amended from time to time,
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TITLE III
SUITS BY AND AGAINST LABOR ORGANIZATIONS

SEc. 301. (a) Suits for violation of contracts between an employer and a labor
organization representing employees in an industry affecting commerce as defined
in this Act, or between any such labor organizations, may be brought in any district
court of the United States having jurisdiction of the parties, without respect to the
amount in controversy or without regard to the citizenship of the parties.

(b) Any labor organization which represents employees in an industry affecting
commerce as defined in this Act and any employer whose activities affect commerce
as defined in this Act shall be bound by the acts of its agents. Any such labor
organization may sue or be sued as an entity and in behalf of the employees whom
it represents in the courts of the United States. Any money judgment against a
labor organization in & district court of the United States shall be enforceable only
against the organization as an entity and against its assets, and shall not be
enforceable against any individual member or his assets.

(¢) For the purposes of actions and proceedings by or against labor organiza-
tions in the distriet courts of the United States, district courts shall be deemed to
have jurisdiction of a labor organization (1) in the district in which such organiza-
tion maintains its principal office, or (2) in any district in whieh its duly authorized
officers or agents are engaged in representing or acting for employee members.

(d) The service of summons, subpena, or other legal process of any court of the
" United States upon an officer or agent of a labor organization, in his capacity as
such, shall constitute service upon the labor organization.

(e) For the purposes of this section, in determining whether any person is acting
as an ‘“‘agent’’ of another person so as to make such other person respousible for
his acts, the question of whether the specific acts performed were actually autl.or-
ized or subsequently ratified shall not be controlling.

RESTRICTIONS ON PAYMENTS TO EMPLOYEE REPRESENTATIVES

SEc. 302. (a) It shall be unlawful for any employer to pay or deliver, or to agree
to pay or deliver, any money or other thing of value to any representative of any
of his employees who are employed in an industry affecting commerce.

(b) It shall be unlawful for any representative of any employees who are
employed in an industry affecting commerce to receive or accept, or to agree to
receive or accept, from the employer of such employees any money or other thing
of value.

(¢) The provisions of this section shall not be applicable (1) with respect to any
money or other thing of value payable by an employer to any representative who
is an employee or former employee of such employer, as compensation for, or by
reason of, his services as an employee of such employer; (2) with respect to the
payment or delivery of any money or other thing of value in satiz‘action of a judg-
ment of any court or a decision or award of an arbitrator or impartial chairman or
in compromise, adjustment, settlement or release of any claim, complaint, griev-
ance, or dispute in the absence of fraud or duress; (3) with respect to the sale or
purchase of an article or commodity at the prevailing market price in the regular
course of business; (4) with respect to money deducted from the wages of em-
ployees in payment of membership dues in a labor organization: Provided, That
the employer has received from each employee, on whose account such deductions
are made, a written assignment which shall not be irrevocable for a period of mora
than one year, or beyond the termination date of the applicable collective agree-
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ment, whichever oceurs sooner; or (5) with respect to money or other thing of
value paid to a trust fund established by such representative, for the sole and
exclusive benefit of the employees of such employer, and their families and de-
pendents (or of such employees, families, and dependents jointly with the em-
ployees of other employers making similar payments, and their families and
dependents): Provided, That (A) such payments are held in trust for the purpose
of paying, either from principal or income or both, for the benefit of employees,
their families and dependents, for medical or hospital care, pensions on retirement
or death of employees, compensation for injuries or illness resulting from occupa-
tional activity or insurance to provide any of the foregoing, or unemployment
benefits or life insurance, disability and sickness insurance, or accident insurance;
(B) the detailed basis on which such payments are to be made is specified in a
written agreement with the employer, and employces and employers are equally
represented in the administration of such fund, together with such neutral persons
as the representatives of the employers and the representatives of the employees
may agree upon and in the event the employer and employee groups deadlock on
the administration of such fund and there are no neutral persons empowered to
break such deadlock, such agreement provides that the two groups shall agree on
an impartial umpire to decide such dispute, or in event of their failure to agree with-
in a reasonable length of time, an impartial umpire to decide such dispute shall, on
petition of either group, be appointed by the district court of the United States
for the district where the trust fund has its principal office, and shall also contain
provisions for an annual audit of the trust fund, a statement of the results of which
shall be available for inspection by interested persons at the principal office of the
. trust fund and at such other place as may be designated in such written agreement;
and (C) such payments as are intended to be used for the purpose of providing
pensions or annuities for employees are made to a separate trust which provides
that the funds held therein cannot be used for any purpose other than paying such
pensions or annuities.

(d) Any person who willfully violates any of the provisions of this section shall,
upon conviction thereof, be guilty of a misdemeanor and be subject to a fine of not
more than $10,000 or to imprisonment for not more than one year, or both.

(e) The district courts of the United States and the United States courts of
the Territories and possessions shall have jurisdiction, for cause shown, and sub-
ject to the provisions of section 17 (relating to notice to opposite party) of the Act
entitled “An Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes”, approved October 15, 1914, as amended
(U. 8. C., title 28, sec. 381), to restrain violations of this section, without regard
to the provisions of sections 6 and 20 of such Act of October 15, 1914, as amended
(U. 8. C., title 15, sec. 17, and title 29, sec. 52), and the provisions of the Act
entitled ““An Act to amend the Judicial Code and to define and limit the jurisdic-
tion of courts sitting in equity, and for other purposes’’, approved March 23, 1932
(U. 8. C., title 29, secs. 101-115).

(f) This section shall not apply to any contract in force on the date of enact-
ment of this Act, until the expiration of such contract, or until July 1, 1948,
whichever first occurs. ’

(g) Compliance with the restrictions contained in subsection (¢) (5) (B) upon
contributions to trust funds, otherwise lawful, shall not be applicable to contri-
butions to such trust funds established by collective agreement prior to January
1, 1946, nor shall subsection (¢) (5) (A) be construed as prohibiting contributions
to such trust funds if prior to January 1, 1947, such funds contained provisions
for pooled vacation benefits.
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BOYCOTTS AND OTHER UNLAWFUL COMBINATIONS

SEc. 303. (a) It shall be unlawful, for the purposes of this section only, in an
industry or activity affecting commerce, for any labor organization to engage in,
or to induce or encourage the employees of any employer to engage in, a strike
or a concerted refusal in the course of their employment to use, manufacture,
process, transport, or otherwise handle or work on any goods, articles, materials,
or commodities or to perform any services, where an object thereof is—

(1) forcing or requiring any employer or self-employed person to join any
labor or employer organization or any employer or other person to cease
using, selling, handling, transporting, or otherwise dealing in the products
of any other producer, processor, or manufacturer, or to cease doing business
with any other person;

(2) foreing or requiring any other employer to recognize or bargain with
a labor organization as the representative of his employees unless such labor
organization has been certified as the representative of such employees under
the provisions of section 9 of the National Labor Relations Act; -

(3) forcing or requiring any employer to recognize or bargain with a par-
ticular labor organization as the representative of his employees if another
labor organization has been certified as the representative of such employees
under the provisions of section 9 of the National Labor Relations Act;

(4) foreing or requiring any employer to assign particular work to em-
ployees in a particular labor organization or in a particular trade, craft, or
class rather than to employees in another labor organization or in another
trade, craft, or class unless such employer is failing to conform to an order
or certification of the National Labor Relations Board determining the
bargaining representative for employees performing such work. Nothing
contained in this subsection shall be construed to make unlawful a refusal
by any person to enter upon the premises of any employer (other than his
own employer), if the employees of such employer are engaged in a strike
ratified or approved by a iepresentative of such employees whom such
employer is required to recognize under the National Labor Relations Aect.

(b) Whoever shall be injured in his business or property by reason of any
violation of subsection (a) may sue therefore in any district court of the United
States subject to the limitations and provisions of section 301 hereof without
respect to the amount in controversy, or in any other court having jurisdiction of
the parties, and shall recover the damages by him sustained and the cost of the
suit, )

RESTRICTION ON POLITICAL CONTRIBUTIONS

Stc. 304. Section 313 of the Federal Corrupt Practices Aect, 1925 (U. 8. C.,
1940 edition, title 2, sec. 251; Supp. V, title 50, App., sec. 1509), as amended, is
amended to read as follows:

“Sec. 813. It is unlawful for any national bank, or any corporation organized
by authority of any law of Congress, to make a contribution or expenditure in
connection with any election to any political office, or in connection with any
primary election or political convention or caucus held to select candidates for any
political office, or for any corporation whatever, or any labor organization to make
a contribution or expenditure in connection with any election at which Presidential
and Vice Presidential electors or a Senator or Representative in, or a Delegate or
Resident Commissioner to Congress are to be voted for, or in connection with any
primary election or political convention or caucus held to select candidates for any
of the foregoing offices, or for any candidate, political committee, or other person

974250—52——23
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to accept or receive any contribution prohibited by this section. Every corpora-
tion or labor organization which makes any contribution or expenditure in violation
of this section shall be fined not more than $5,000; and every officer or director of
any corporation, or officer of any labor organization, who consents to any contri-
bution or expenditure by the corporation or labor organization, as the case may be,
in violation of this section shall be fined not more than $1,000 or imprisoned for
not more than one year, or both. For the purposes of this section ‘labor organi-
zation’ means any organization of any kind, or any agency or employee representa-
tion committee or plan, in which employees participate and which exists for the
purpose, in whole or in part, ot dealing with employers concerning grievances,
labor disputes, wages, rates of pay, hours of employment, or conditions of work.”

STRIKES BY GOVERNMENT EMPLOYEES

Sec. 305. It shall be unlawful for any individual employed by the United
States or any agency thereof including wholly owned Government corporations to
participate in any strike. Any individual employed by the United States or by
any such agency who strikes shall be discharged immediately from his employ-
ment, and shall forfeit his civil service status, if any, and shall not be eligible for
reemployment for three years by the United States or any such agency.

TITLE IV

CREATION OF JOINT COMMITTEE TO STUDY AND REPORT ON BASIC
PROBLEMS AFFECTING FRIENDLY LABOR RELATIONS ANP PRODUC-

TIVITY
* * * * * * . *
TITLE V
DEFINITIONS
* * * * * * *
SAVING PROVISION
* * * * * * *

SEPARABILITY
% * * * * * *



APPENDIX D
NLRB Regional Offices
The following listing presents the directing personnel, locations,

and territories of the regional offices of the National Labor Relations
Board.

First Region—Boston 8, Mass., 24 School Street. Director, Bernard L. Alpert;
chief law officer, Robert Greene. ’
adaing; New Hampshire; Vermont; Massachusetts; Rhode Island, and Connecticut except Fairfield

ounty.

Second Region—New York 16, N. Y., 2 Park Avenue. Director, Charles T.
Douds; chief law officer, John Cuneo.
Fairfield County m Connecticut; i1n New York State, the counties of Albany, Bronx, Clinton, Colum-
bia, Dutchess, Essex, Greene, Kings, Nassau, New York, Orange, Putnam, Queens, Renssalaer. Rich-
mond, Rockland, Saratoga, Schenectady, Suffolk, Sullivan, Ulster, Warren, Washington, and West-
chester [for remainder of New York State, see Third Region], in New Jersey, the counties of Bergen,
Essex, Hudson, Passaic, and Union.

Third Region—Buffalo 3, N. Y., 350 Ellicott Square Building, 295 Main Street.
Director, Merle D. Vincent, Jr.; chief law officer, Thomas H. Ramsey.

New York State except those counties included in the Second Region.

Fourth Region—Philadelphia 7, Pa., 1500 Bankers Securities Building. Director,
Bennet F. Schauffier; chief law officer, Ramey Donovan.

New Jersey except those counties included in the Second Region; in Pennsylvania, the counties of
Adams, Berks, Bradford, Bucks, Carbon, Chester, Columbia, Cumberland, Dauphin, Delaware,
Jumiata, Lackawanng, Lancaster, Lebanon, Lehigh, Luzerne, Lycoming, Monroe, Montgomery,
Montour, Northampton, Northumberland, Perry, Philadelphia, Pike, Schuylkill, Snyder, Sullivan,
Susquehanna, Tioga, Unon, Wayne, Wyoming, and York [for remuainder of Pennsylvama, see Sixth
Regton] ,New Castle County m Delaware.

Fifth Region—Baltimere 2, Md., Sixth Floor, 37 Commerce Street. Director,
John A. Penello; chief law officer, David Sachs.
Maryland, District of Columbisa; Virginia; North Carolina, in West Virginia, the counties of Ber}'ele'y

Grant, Hampshire, Hardy, Jefferson, Mineral, Morgan, and Pendleton [for remainder of West Virginia,
see Sixth and Ninth Regions]. Kent and Sussex Counties in Delaware.

Subregion 34—Nissen Building, Winston-Salem, N. C. Officer in charge, Reed
Johnston.

North Carolina,

Sixth Region—Pittsburgh 22, Pa., 2107 Clark Building. Director, Henry Shore;
chief law officer, W. G. Stuart Sherman.

Pennsylvania except those counties mncluded in the Fourth Region; in West Virginia, the counties of
Barbour, Brooke, Doddnidge, Hancock, Harrison, Lewis, Marion, Marshall, Monongalia, Ohio, Poca-
hontas, Preston, Randolph, Taylor, Tucker, Upshur, Webster, and Wetzel

Seventh Region—Detroit 26, Mich., 1740 National Bank Building. Director,
Frank H. Bowen; chief law officer, Harry Casselman.

In Michigan, the counties of Alcona, Allegan, Alpena, Antrim, Arenac, Barry, Bay, Benzie, Berrien,
Branch, Calhoun, Cass, Charlevoix, Cheboygan, Clare, Clinton, Crawford, Eaton, Emmet, Genesee,
Gladwin, Grand Traverse, Gratiot, Hillsdale, Huron, Ingham, Tonia, Iosco, Isabella, Jackson, Kala-
mazoo, Kalkaska, Kent, Lake, Lapeer, Leelanau, Lenawee, Livingston, Macomb, Manistee, Mason,
Mecosta, Midlane, Missaukee, Monroe, Montcalm, Montmorency, Muskegon, Newaygo, Oakland,
Oceana, Ogemaw, Osceols, Oscoda, Otsego, Ottawa, Presque Isle, Roscommon, Saginaw, St. Clair,
8t Joseph, Sanilae, Shiaw assee, Tuscola, Van Buren, Washtenaw, Wayne, and Wexford {for remainder
of Michigan, see Eighteenth Region}
343
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Eighth Region—Cleveland 14, OQhio, Ninth-Chester Building. Director, John
A. Hull, Jr.; chief law officer, Philip Fusco.

In Ohio, the counties of Allen, Ashland, Ashtabula, Auglaize, Belmont, Carroll, Champaign, Columbi-
ana, Coshocton, Crawford, Cuyahoga, Darke, Defiance, Delaware, Erie, Fulton, Geauga, Guernsey,
Hancock, Hardin, Harrison, Henry, Holmes, Huron, Jefferson, Knox, Lake, Licking, Logan, Lorain,
Lucas, Mahoning, Marion, Medina, Mercer, Miam), Morro, Muskingum, Ottawa, Paulding, Portage,
Putnam, Richland, Sandusky, Seneca, Shelby, Stark, Summit, Trumbull, Tuscarawas, Union, Van
Wert, Wayne, Williams, Wood, and Wyandot [for remainder of Ohio, see the Ninth Region]

Ninth Region—Cincinnati 2, Ohio, Ingalls Building, Fourth and Vine Streets.
Director, Jack G. Evans; chief law officer, Allen Sinsheimer.

Kentucky, Ohio except those counties imncluded in the Eighth Region, 1n West Virginia, the counties not
mecluded 1n the Fifth and Sixth Reglons .

Subregion 35—342 Massachusetts Avenue, Indianapolis 4, Ind. Officer in
charge, ¥. Robert Volger.

In Indiana, the counties of Bartholomew, Blackford, Boone, Brown, Clark, Clay, Crawford, Daviess,
Dearborn, Decatur, Delaware, Dubois, Fayette, Floyd, Frankhn, Gibson, Greene, Hamilton, Han-
cock, Harrison, Hendricks, Henry, Jackson, Jay, Jefferson, Jennings, Johnson, Knox, Lawrence,
Madison, Marion, Martin, Monroe, Montgomery, Morgan, Ohio, Orange, Owen, Parke, Perry,
Pike, Posey, Putnam, Randolph, Ripley, Rush, Scott, Shelby, Spencer, Sullivan, Switzerland,
Union, Vanderburgh, Vermillion, Vigo, Warrick, Washington, and Wayne [for remainder of Indiana,
see Thirteenth Region].

Tenth Region—Atlanta 3, Ga., 50 Seventh Street, N. E. Director, John C.
Getreu; chief law officer, William M. Pate. -

Georgia, South Carolina, 1n Alabama, the counties of Autauga, Bibb, Blount, Calhoun, Chambers,
Cherokee, Chilton, Clay, Cleburne, Colbert, Coosa, Cullman, DeKalb, Elmore, Etowah, Fayette,
Frankhin, Greene, Hale, Jackson, Jefferson, Lamar, Lauderdale, Lawrence, Lee, Limestone, Madison,
Marion, Marshall, Morgan, Perry, Pickens, Randolph, St Clair, Shelby, Sumter, Talladega, Talla-
poosa, Tuscaloosa, Walker, and Winston Hfor remainder of Alabama, sce Fiftcenth Regilon] 1m Tennes-
see, the counties of Anderson, Bedford, Bledsoe, Blount, Bradley, Campbell, Cannon, Carter, Cheat-
ham, Claiborne, Clay, Cocke, Coffece, Cumberland, Davidson, De Kalb, Dickson, Fentress, Franklin,
Giles, Grainger, Greene, Grundy, Hamblen, Hamilton, Hancock, Hawkins, Hickman, Houston,
Humphreys, Jackson, Jefferson, Johnson, Knox, Lawrence, Lew1s, Lincoln, Loudon, McMinn, Macon,
Marion, Marshall, Maury, Meigs, Monroe, Montgomery, Moore, Morgan, Overton, Perry, Pickett,
Polk, Putnam, Rhea, Roane, Robertson, Rutherford, Scott, Sequatchie, Sevier, Smith, Stewart, Sulli-
van, Sumner, Trousdale, Unico1, Union, Van Buren, Warren, Washington, Wayne, White, Willilamson,
and Wilson [for remainder of Tennessee, see Subregion 32]1, 1n Florida, the counties of Alachua, Baker,
Bradford, Brevard, Broward, Charlotte, Citrus, Clay, Collier, Columbia, Dade, De Soto, Dixie, Duval,
Flagler, Gadsden, Gilchrist, Glades, Hamilton, Hardee, Hendry, Hernando, Highlands, Hillshorough,
Indian River, Jefferson, Lafayette, Lake, Lee, Leon, Levy, Madison, Manatee, Marton, Martin, Mon-
roe, Nassau, Okeechobee, Orange, Osceola, Palm Beach, Pasco, Pinellas, Polk, Putnam, St Johns,
St Lucie, Sarasota, Seminole, Sumter, Suwannee, Taylor, Union, Volusia, and Wakulla [for rematnder
of Florida, see Fifteenth Region}

Thirteenth Region—Chicago 3, Ill , Midland Building, 176 West Adams Street.
-Director, Ross M. Madden; chief law officer, Robert Ackerberg.

In Wisconsin, the counties of Brown, Calumet, Dane, Dodge, Door, Fond du Lac, Green, Jefferson,
Kenosha, Kewaunee, Manitowoc, Milwaukee, Outagamie, Ozaukee, Racine, Rock, Sheboygan, Wal-
worth, Washington, Waukesha, Winnebago |for remainder of Wisconsin, see Eighteenth Region], 1n
Ilnoss, the counties of Boone, Bureau, Carroll, Cass, Champaign, Cook, De Kalb, De Witt, Douglas,
Du Page, Ford, Fulton, Grundy, Hancock, Henderson, Henry, Iroquois, Jo Daviess, Kane, Kankakee,
Kendall, Knox, Lake, La Salle, Lee, Livingston, Logan, McDonough, McHenry, McLean, Macon,
Marshall, Mason, Mcnard, Mercer, Morgan, Moultrie, Ogle, Peoria, Piatt, Putnam, Rock Island,
Sangamon, Schuyler, Stark, Stephenson, Tazewell, Vermilion, Warren, Whiteside, W1ll, Winnebago,
gv%odford %for remainder of Illinos, see Fourteenth Region], Indiana except those counties included 1o
ubregion 35.

Fourteenth Region—St. Louis 2, Mo, 520 Boatmen’s Bank Bulding, 314 North
Broadway. Director, V. Lee McMahon; chief law officer, Harry G. Carlson.

Illnoss, except those countles mcluded n the Thirteenth Region, i Missourl, the counties of Atddrain,
Bollinger, Butler, Callaway, Cape Girardeau, Carter, Clark, Crawford, Dent, Dunkln, Franklin,
Gasconade, Iron, Jefferson, Knox, Lewis, Lincoln, Madison, Maries, Marion, Mississippl, Monroe,
Montgomery, New Madrid, Oregon, Osage, Pemuscot, Perry, Phelps, Pike, Ralls, Reynolds, Ripley,
St Charles, St Francois, St Louis, Ste. Genevieve, Scotland, Scott, Shannon, Shelby, Stoddard, War-
ren, Washington, and Wayne [for remainder of Missoury, see Seventeenth Region].

Fifteenth Region—New Orleans 13, La., 820 Lowich Building, 2026 St. Charles
Street. Director, John F. LeBus; chief law officer, Richard Keenan.

Loussiana, in Arkansas, the counties of Ashley, Bradley, Calhoun, Chicot, Clark, Cleveland, Columbia,
- Dallas, Desha, Drew, Hempstead, Howard, Lafayette, Lincoln, Little River, Miller, Nevada, Pike,
Ouachita, Sevier, and Union [for remainder of Arkansas, see Subregion 32]; in Mississippl the counties
of Adams, Amite, Attala, Bolivar, Calhoun, Carroll, Chickasaw, Choctaw, Claiborne, Clarke, Clay,
Copia, Covington, Forrest, Franklin, George, Greene, Grenada, Hancock, Harrison, Hinds, Holmes,
Humphreys, Issaquena, Jackson, Jasper, Jefferson, Jefferson Dawis, Jones, Kamper, Lamar, Lauderdale,
Lawrence, Leake, Leflore, Lincoln, Lowndes, Madison, Marion, Monroe, Montgomery, Neshoba,
Newton, Noxubee, Oktibbeha, Pearl River, Perry, Pike, Rankin, Scott, Sharkey, Simpson, Smith,
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Stone, Sunflower, Tallahatchie, Walthall, Warren, Washington, Wayne, Webster, Wilkinson, Winston,
Yalobusha, and Yazoo [for remainder of Mississippl, see Subregion 32], Alabama except those counties
mcluded 1n the Tenth Region, Florida except those counties included 1n the Tenth Region

Subregion 32—714 Falls Building, 22 North Front Street, Memphis 3, Tenn.
Officer 1n charge, Anthony Sabella.
Arkansas except those counties mcluded mm the Fifteenth Region, Tennessee except those counties
mncluded 1 the Tenth Reglon, Mississippl except those counties included in the Fifteenth Reglon
Sixteenth Region—Fort Worth 2, Tex., 1101 Texas & Pacific Building. Dairector,
Edwin A. Elliot; chief law officer, Elmer P. Davis.
Oklahoma; 1 Texas, the counties of Anderson, Angelina, Archer, Armstrong, Bailey, Baylor, Bell,
Bosque, Bowie, Briscoe, Brown, Burnet, Callahan, Camp, Carson, Cass, Castro, Cherokee, Childress,
Clay, Cochran, Coke, Coleman, Collin, Collingsworth, Comanchie, Concho, Cooke, Coryell, Cottle,
Crockett, Crosby, Dallam, Dallas, Dcaf Smith, Delta, Denton, Dickens, Donley, Eastland, Ells,
Erath, Falls, Fanmn, Fisher, Floyd, Foard, Franklin, Freestone, Garza, Glasscock, Gray, Grayson,
Gregg, Hale, Hall, Hamilton, Hansford, Hardeman, Harrison, Hartley, Haskell, Hemph:ll, Henderson,
Hill, Hockley, Hood, Hopkins, Houston, Howard, Hunt, Hutchinson, Irion, Jack, Johnson, Jones,
Kaufman, Kent, Kimble, King, Knox, Lamar, Lamb, Lampasas, Leon, Limestone, Lipscomb, Llano,
Lubbock, McCulloch, McLennan, Madison, Marion, Mason, Menard, Milam, Mills, Mitchell, Mon-
tague, Moore, Morris, Motley, Nacogdoches, Navarro, Nolan, Ochiltree, Oldham, Palo Pinto, Panola,
Parker, Parmer, Potter, Rains, Randall, Reagan, Red River, Roberts, Robertson, Rockwell, Runnels,
Rusk, Sabine, San Augustine, San Saba, Schleicher, Scurry, Shackelford, Shelby, Sherman, Smith,
Somer vell, Stephens, Sterling, Stonewall, Sutton, Swisher, Tarrant, Taylor, Throckmorton, Titus,
Tom Green, Trinity, Upshur, Van Zandt, Wheeler, Wichita, Wilbarger, Willlamson, Wise, Wood, and
Young {for remainder of T'exas, sec Subreg.ons 32 and 39}.

Subregion 33—El Paso, Tex., 504 North Kansas. Officer in charge, Aubrey
MeEachern.

New Mexieo, 1n Texas, the counties of Andrews, Borden, Brewster, Crane, Culberson, Dawson,
Ector, El Paso, Gaines, Hudspeth, Jeff Davis, Loving, Lynn, Martin, Midland, Pecos, Presideo,
Reeves, Terrell, Terry, Upton, Ward, Winkler, Yoakum [for remainder of Texas, see Sixteenth
Region and Subregion 33).

Subregion 39—Houston, Tex., 306 Republic Building, 1018 Preston Avenue,
Officer in charge, Clifford W. Potter.

All of Texas except the counties 1ncluded m the Sixteenth Region and in Subregion 33.
Seventeenth Region—Kansas City 6, Mo, 1411 Federal Office Building, 911
Walnut Street. Director, Hugh E Sperry, chief law officer, Robert S. Fousek,
Nebraska; Kansas; Missourl except those counties included 1n the Fourteenth Region,
Subregion 30—411 Ernest and Cramer Building, 930 Seventeenth Street,
Denver 2, Colo. Officer in charge, Clyde F. Waers.
‘Wyoming, Colorado.
Fighteenth Region—Minneapolis 1, Minn, 601 Metropolitan Life Building,

Second Avenue S and Third Street. Director, C. Edward Knapp, chief law
officer, Clarence Meter.

North Dakota, South Dakota, Minnesota, Iowa, Wisconsin except those counties included 1n the
Thirteenth Regilon, Michigan except those counties included 1n the Seventh Region

Nineteenth Reglion—Seattle 4, Wash. 407 U. S. Court House, Fifth Avenue and
Spring Street. Director, Thomas P. Graham, Jr.; chief law officer, Patrick H
Walker. -

Alaska; Montana, Idaho, Washington except Clark County. ’
Su{)\}‘eglon 36—715 Mead Building, Portland 4, Oreg. Officer in charge, Robert J.
lener.

Oregon, Clark County 1n Washington.

Twentieth Region—San Franecisco 3, Cahf., 663 Pacific Building, 821 Market
Street. Director, Gerald A. Brown; chief law officer, Louis Penfield.

Nevada; Utah, 1in Cabforma, the counties of Alameda, Alpine, Amador, Butte, Calaveras, Colusa,
Contra Costa, Eldorado, Fresno, Glenn, Humboldt, Inye, Xings, Lake, Lassen, Madera, Marin,
Mariposa, Merced, Modoc, Mono, Monterey, Napa, Nevada, Placer, Plumas, Sacramento, San Benito,
San Joaquin, San Mateo, Santa Clara, Santa Cruz, Shasta, Sierra, Siskiyou, Solano, Sonoma, Stanis-

gmg, RSutter]. Trinity, Tulare, Tuolumne, Yolo, and Yuba [for remainder of California, see Twenty-
rst Reglon

Subregion 37—341 Federal Building, Honolulu 2, T. H. Officer in charge,
Arnold F. Wills.

Territory of Hawan.
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Twenty-first Region—Los Angeles 14, Calif., 111 Wes* Seventh Street. Director,
Howard F. LeBaron; chief law officer, Charles K. Hackler.

Arizona; California except those counties mcluded in the Twentieth Region.

Twenty-fourth Region—Santurce, P. R., P O. Box 3656. Director, Salvatore
Cosentino; chief law officer, George L. Weasler.

Puerto Rico.

O



