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Operations in Fiscal Year 1952

THE volume of cases coming to the National Labor Relations Board
during the 1952 fiscal year continued at approximately the same
high level as in the preceding year. Filings of the various types
of cases also corresponded closely to the filings of fiscal 1951. How-
ever, there was a noticeable change in the character of the agency’s
output of cases. The outstanding development was the record num-
ber of elections conducted-—6,525 involving 674,000 employees.

Because of a reduction in staff resulting from a cut in the agency’s
appropriation for fiscal 1952,' the five-Member Board found it nec-
essary to adopt a policy of giving priority in processing and decision
to representation cases. The Board Members decided that giving
preference to representation election cases would serve the purposes
of the act better than to permit the reduction in staff to slow down
the output of decisions on both principal types of cases—representa-
tion and unfair practices. The Board Members at the same time took
steps to speed the processing of representation cases by simplifying
the decisional forms used in cases which present no novel issues. The
General Counsel also directed the field offices to place emphasis on
expediting representation cases by shortening procedures wherever
possible.?  Consequently, there was a marked decrease in actions
upon unfair labor practice cases, but this was partly offset by a sub-
stantial increase in the number of representation cases processed,
despite the staff reduction.

Among the considerations that led to the decision to give prlomty
to representation cases rather than unfair labor practice cases were

1The Board’s total staff in Washington and in the field on June 30, 1951, numbered
1,404 employees; on June 30, 1952, it numbered 1,132 employees. This was a reduction of
more than 19 percent,

2 The average time required to process a contested representation case, from filing of
petition to decision, has been reduced from 151 days, in fiscal 1947, to a current average of
69 days. As a result of new field procedures put into effect by the General Counsel in early
1952, the average time required between the filing of a petition and issuance of a notice of
hearing in such cases was reduced from 41 days to an average of 4 days. Moreover, on
December 15, 1951, the Board Members delegated to the regional directors authority to
1ssue certifications in stipulated election cases, thus eliminating the necessity of processing
these cases in Washington.
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these: A representation case ordinarily affects a much larger number
of persons. The conduct of an election eliminates uncertainty as to
‘the employees’ choice of bargaining representative and often thereby
eliminates one possible source of unfair labor practices. Unfair labor
practice cases require considerably more time to process, on an aver-
age, because of their adversary character and because of the greater
complexity of the issues ordinarily involved.

Under this policy of priority for representation cases, the Board
Members were able to increase their output of decisions in contested
representation cases by approximately 7 percent. However, this
increase was more than offset by a decrease of nearly 12 percent in
the number of contested unfair labor practice cases decided—cases
thereby necessarily put over to future years for final action.

The number of elections conducted rose to a new all-time peak of
6,866. This wasan increase of 5 percent over the Board’s prior record
of 6,525 elections, which was scored in fiscal 1951, and an increase of
nearly 20 percent over the 5,731 conducted in fiscal 1950. A total of
778,724 employees was eligible to vote in the 1952 elections, and valid
ballots were cast by 674,412, which is 86.6 percent of those eligible.
Seventy-five percent of the elections was conducted by agreement of
the parties.

The regional offices were able to maintain field activity in closing
unfair practice cases by settlement, withdrawal, or dismissal, without
formal action, at about the same level as in the preceding year. Ap-
proximately 89 percent of the 5,387 unfair practice cases closed by
the agency was so disposed of by field action. But the issuance of
formal complaints declined 11 percent because of the staff reduction.

In representation cases, there was a noticeable increase in those
requiring formal action of some type—28 percent in fiscal 1952 com-
pared with 25 percent the preceding year. In numbers of cases, this
meant that formal action had to be taken in 3,013 representation
proceedings, compared with 2,638 requiring formal action the year
before. Nevertheless, the agency closed 10,603 representation cases,
which was an increase of 8 percent over the preceding year.

1. éase Activities of Five-Member Board

'The five-Member Board issued formal decisions and opinions dur-
ing the 1952 fiscal year in 869 unfair labor practice cases which were
brought to it on contest over either the facts or the application of the
law. This compared with 419 such cases decided by the Board
Members in fiscal 1951.2

3 During the middle months of fiscal 1953, the Board has been issuing decisions in unfair
labor practice cases at the rate of about 500 per year.
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Of the 369 contested cases decided, 293 involved charges against
employers and 76 involved charges against unions. Violations of
one or more sections of the act were found in 232 of the cases against
‘employers, or 79 percent of the employer cases decided. In the re-
maining 61, the complaint was dismissed in its entirety. Violations
were found in 70 of the cases against unions, or 92 percent of the
union cases decided. In the other 6, the entire complaint was
dismissed.

In addition, the Board issued formal decisions adopting the inter-
mediate reports of trial examiners in 39 cases where no exceptions to
the reports were filed by the parties. Of these, 35 were cases against
employers—25 finding violations and 10 dismissals—and 4 were cases
against unions—all finding violations. The Board also issued orders
in 82 unfair labor practice cases by consent of the party charged with
violation. Of these, 67 were cases against employers and 15 were
against unions. .

In representation cases, the Board directed 1,809 elections to deter-
mine whether or not the employees involved wished to choose a repre-
sentative for collective bargaining. This was an increase of 7 percent
over the 1,689 directed in fiscal 1951. The Board dismissed petitions
in 290 cases. The 2,099 contested representation cases decided com-
pares with 1,955 decided in fiscal 1951.

2. Activities of the General Counsel

The statute gives the General Counsel the sole and independent re-
sponsibility for investigating charges of unfair labor practices, issu-
ing complaints in cases where his investigators find evidence of viola-
tion of the act, and prosecuting such cases before the Board Members.

Also, under an arrangement between the five-Member Board and
the General Counsel,* members of the field staff under his supervision
act as agents of the Board in the preliminary investigation of repre-
sentation and union-shop deauthorization cases. In the latter capac-
ity, the field staffs in the regional offices have authority to effect settle-
ments or adjustments in representation and union-shop deauthoriza-
tion cases and to conduct hearings on the issues involved in contested
cases. However, decisions in contested cases of all types are made by
the five-Member Board.

Dismissals by regional directors of charges in unfair labor practice
cases may be appealed to the General Counsel in Washington. Re-

4 See amended Board Memorandum Describing the Authority and Assigned Responsi-
bilities of the General Counsel of the National Labor Relations Board (effective October
10, 1950), 15 Federal Register 6924 (published October 14, 1950)., The General Counsel
also acts on behalf of the Board in seeking injunctions against unfair labor practices, as
provided by the statute, and in court htigation to enforce orders of the Board or to protect
Board processes. The activities in these flelds are reported in chapters VI, VII, VIII,
and IX,
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gional directors’ dismissals in representation cases may be appealed
to the Board Members.

a. Representation Cases

The field staff closed 8,558 representation cases during the 1952
fiscal year. This was 81 percent of the 10,603 representation cases
closed by the agency.

In representation cases, consent of the parties for holding an elec-
tion was obtained in 5,126 cases. Petitions were dismissed by the
regional directors in 658 cases. Recognition was granted by the em-
ployer in 137 cases without necessity for an election. In 2,622 cases,
the petitions were withdrawn by the filing parties.

b. Unfair Labor Practice Cases

In the capacity of prosecutor of unfair labor practice cases, the
General Counsel’s staff during the 1952 fiscal year closed 4,778 unfair
practice cases of all types without the necessity of formal action.
‘This was 88.7 percent of all unfair practice cases closed by the agency.

In addition, the regional directors, acting under the General Coun-
sel’s statutory authority, issued formal complaints alleging violations
of the act in 699 cases. Of these, 581 were against employers and 118
against unions. Complaints against employers thus constituted 83.1
percent of those issued and those against unions 16.9 percent. This
compares with a ratio of charges filed during the year of 79 percent
against employers and 21 percent against unions.

The 699 complaints issued by the General Counsel in fiscal 1952
compares with 792 issued in fiscal 1951, a decrease of 11.7 percent.
Thus, formal complaints, which Jaunch the trial of the case before
the Board Members, were issued in approximately 13 percent of the
5,477 cases on which the General Counsel acted during the 1952 fiscal
year.

Of the 4,778 unfair labor practice cases which the field staff closed
without formal action, 930, or 20 percent, were adjusted by various
types of settlements, and 1,235, or 26 percent, were administratively
dismissed after investigation. In the remaining 54 percent, the
charges were withdrawn; in many cases, such withdrawals actually
reflected a settlement of the matter at issue between the parties through
the offices of the field staff. Of the charges against employers, 964,
or 25 percent, were dismissed ; 784, or 21 percent, were adjusted ; and
2,058, or 54 percent, were withdrawn. Of charges against unions,
271, or 28 percent, were dismissed; 144, or 15 percent, were adjusted;
and 544, or 57 percent, were w1thdrawn
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3. Division of Trial Examiners

Trial examiners for the Board, who usually conduct hearings only
in unfair practice cases, conducted hearings on 535 such cases during
fiscal 1952 and issued intermediate reports and recommended orders
in 435 cases. -

This was a decrease of more than 20 percent in the number of cases
heard compared with the preceding fiscal year and a decrease of
nearly 80 percent in the number of cases on which intermediate re-
ports were issued. The size of the Board’s staff of trial examiners was
reduced substantially during fiscal 1952.

In 39 cases coming to the five-Member Board during the year, the
trial examiners’ reports were not contested by the parties. Ten of
these intermediate reports recommended dismissal of the case in its
entirety.

During the year, 72 cases were closed by direct compliance with
the trial examiners’ recommended orders. This was 16 percent of
the cases in which intermediate reports were issued compared with
12 percent in which direct compliance occurred in fiscal 1951.

4. Results of Representation Elections

The Board conducted a total of 6,866 representation elections of
all types during the 1952 fiscal year?® This was an increase of 5
percent over the 6,525 elections conducted in fiscal 1951. It was also
the largest number of representation elections conducted in any one
year in the Board’s history.

In the 1952 representation elections, collective bargaining agents
were selected in 4,960 elections. This was 72 percent of the elections
held, compared with selection of bargaining agents in 74 percent of
the 1951 elections and 73 percent in 1950.

In these elections, bargaining agents were chosen to represent units
totaling 587,363 employees. This was 75 percent of those eligible
to vote.

Of 674,412 employees actually casting valid ballots in Board repre-
sentation elections during the year, 506,212, or approximately 75 per-
cent, cast ballots in favor of representation. Eighty-seven percent
of the 778,724 who were eligible to vote cast valid ballots.

Of the representation elections, 153, or about 2 percent, were held
as a result of petitions filed by employers. Bargaining representa-
tives were selected in 91 of these elections, or 58 percent. A total

5 The term “representation election” embraces both certification elections, where a
candidate bargaining agent is seeking certification, and decertification elections, where a
group of employees is seeking to decertify a recognized or previously certified bargaining
agent. .

228330—53——2
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of 24,529 employees was eligible to vote in all elections held on em-
ployers’ petitions, and 18,407 of these, or 75 percent, were in the units

which chose collective bargaining representatlves

Elections held on petitions filed by employees asking decertlﬁeatlon
of a currently recognized or certified bargaining representative num-
bered 101, or 1.5 percent of the elections held. A total of 7,378 em-
ployees was eligible to vote in these elections. The representative
involved was decertified in 74 of the elections, or 73 percent ; the repre-
sentative won certification in 27. The units in which the union was
decertified embraced 4,045 employees, or nearly 55 percent of the
employees involved in this type of elections. The units in which the
union received a majority embraced 3,333 employees, or 45 percent.

Unions affiliated with the American Federation of Labor won bar-
gaining rights in 3,075 of the 4,650 elections in which they took part.
This was 66.1 percent of the elections in which they participated.

Affiliates of the Congress of Industrial Organizations won 1,394 out
of 2,473 elections. This was 56.4 percent.

Unaffiliated unions won 464 out of 765 elections. This was 60.7
percent.

A study of Board elections showed that 60 percent of the collective
bargaining elections was held in units of less than 40 employees.®
Eighty percent was held in units of less than 100 employees.

5. Types of Unfair Labor Practices Charged

The most common type of unfair labor practice charged against
either employers or unions continued to be illegal discrimination
against employees because of their union activities or because of their
lack of union membership.

Employers were charged with having engaged in such diserimi-.
nation, usually because of employees’ union activities, in 2,972 cases
filed during the 1952 fiscal year. This was 69 percent of the 4,306
cases filed against employees.’

The second most common charge against employers was refusal
to bargain in good faith with the representative of their employees.
This was alleged in 1,226 cases, which was 28.5 percent of the cases filed
against employers.

Unions were charged with having caused or attempted to cause
employers to discriminate illegally against employees, usually be-
cause of the employees’ lack of union membership, in 675 cases during

¢ See table 12, appendix B.

7 Percentages may add up to more than 100 because violations of more than one section
often are charged in one case, See table 2, appendix B.
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fiscal 1952. This was 59 percent of the 1,148 cases filed against
unions.

The second most common charge against unions was illegal re-
straint or coercion of employees in the exercise of their right to en-
gage in union activity or to refrain from it. This was alleged in 651
cases, or 57 percent, filed against unions. Other major charges against
unions were secondary boycott, made in 189 cases, or 16 percent,
and refusal to bargain in good faith, made in 105 cases, or 9 percent.
Refusal-to-bargain charges usually are based upon allegations that
the union has insisted upon contract provisions which violate the
act, such as a closed shop or an illegal union shop.

The number of employees involved in cases of illegal discrimination
closed during fiscal 1952 also showed a marked decline, but the aver-
age amount of back pay due them registered a substantial increase.
Employees found to have suffered illegal discrimination in cases closed
during fiscal 1952 numbered 2,821 compared with 7,549 in the cases
closed during fiscal 1951. However, the employees in the cases closed
in fiscal 1952 were found to be entitled to a total of $1,369,792 in back
pay for the periods during which they were illegally discharged or
demoted. This is an average of $496 per employee compared with an
average of $294 for the cases closed in the preceding year. Of the
total back pay, $1,345,882 accrued in cases where employers were
found in violation and $23,910 accrued in cases where unions were
found in violation.

6. Non-Communist Affidavits

At the close of the 1952 fiscal year, 230 national and international
unions were currently qualified to use the processes of the Board, by
having filed certain financial data and non-Communist affidavits ex-
ecuted by their officers.

Of these unions, 121 were affiliated with the American Federation
of Labor, 36 with the Congress of Industrial Organizations, and 73
were independent. At the time, 37 national unions were out of com-
pliance because of incomplete filings. Eleven of these were AFL
unions, 2 CIO unions, and 24 unaffiliated.

At the same time, 13,465 local unions were in full compliance with
the act’s filing requirements.

In addition, 10,752 local unions with 92,455 officers had permitted
their compliance to lapse.

A number of unions were out of compliance merely because an
affidavit of one officer had expired. An affidavit is valid only for 1
year. In other cases, the financial and other reports required by the
act were out of date.
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7. National Emergency Ballots

The Board conducted one ballot during fiscal 1952 in a labor dis-
pute designated by the President as a national emergency under Sec-
tion 206 of the Act. Such ballots are required under certain cir-
cumstances by Section 209 (b). The vote is taken on the employer’s
“last offer” as stated by the employer.

The 1952 ballot was conducted November 20, 1951, among 3,169
employees of 8 copper and nonferrous metals mining companies. The
dispute originally involved 25 companies but no vote was taken at
the other 17 companies because the dispute had been settled with
them. In the ballot on the final offer at the remaining 8 companies,
1,808 voted in favor of accepting the employers’ last offer and 629
voted against. .

This was the fourth such vote taken by the Board since this pro-
vision was adopted in 1947. Data on this and the earlier ballots are
set forth in table 18, appendix B.

\



Jurisdiction of the Bo~ard

IHE Board continued during the 1952 fiscal year to apply the nine
principal standards it established in 1950 for determining whether or
not to assert jurisdiction in particular cases. The standards are yard-
sticks to guide the Board in determining the relative impact of a given
business upon interstate commerce.! Also, they assist employers,
unions, and others in determining for themselves whether or not the
Board can be expected to take jurisdiction in a particular case.

Under these standards, the Board generally will take jurisdiction in
the 48 States ? over enterprises in the following 9 categories:

1. Instrumentalities and channels of commerce, interstate or foreign.

2. Publie utility and transit systems.

3. Establishments operating as an integral part of a multistate enterprise.

4. Enterprises producing or handling goods destined for out-of-State shipment,
or performing services outside the State in which the firm is located, valued at
$25,000 a year.

5. Enterprises furnishing goods or services of $50,000 a year or more to con-
cerns in categories 1, 2, or 4.

6. Enterprises with a direct inflow of goods or materials from out of State
valued at $500,000 a year. i

7. Enterprises with an indirect inflow of goods or materials valued at $1,000,000
a year.

8. Enterprises having such a combination of inflow or outflow of goods or serv-
ices, coming within categories 4, 5, 6, or 7, that the percentages of each of these
categories, 1n which there 1s activity, taken together add up to 100.

9. Establishments substantially affecting the national defense

1. Application of Standards To Prior Cases

In applying the standards, the Board in fiscal 1952 followed the gen-
eral rules it had laid down in the preceding year. Thus, the Board
adhered to its policy of declining to apply the standards retroactively

1The jurisdictional ‘standards were announced in a series of decisions by the Board in
October 1950. For citations of decisions in which the standards were announced, see
Sixteenth Annual Report, 1951, pp 15, 39.

2 In the District of Columbia and the Territories, the Board's jurisdiction is plenary and
cxtends to all enterprises regardless of the nature or extent of their operations. Roy C.
Kelley, 95 NLRB 6. For example, while the Board does not take jurisdiction over the
hotel industry in the 48 States, it takes jurisdiction over hotels and apartment houses in
the District of Columbia and the Territories. See Hotel Association of St. Louis, 92 NLRB
1388. .
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to unfair labor practice cases.? However, this rule does not apply to
representation cases. The Board has stated that it will not hold itself
bound to refuse a representation case merely because it had rejected the
case on jurisdictional grounds before announcement of the present
standards.*

2. Lack of Complete Annval Data

Because certain of the Board’s jurisdictional standards are expressed
in terms of annual dollar volume of sales or purchases, the Board is
confronted at times with a question as to the method of applying the
standards in cases where the figures available cover only a portion of
a year. During fiscal 1952, the Board followed its established policy *
of asserting jurisdiction if representative figures for a shorter period
indicated a “reasonable expectation” that the standard for annual vol-
ume of business would be met during a year.? In one case, sales figures
for 8 months were used.” Projecting these figures over a year, the
Board inferred that the employer’s annual operations affecting inter-
state commerce were large enough to warrant the assertion of jurisdic-
tion. In another case, jurisdiction was taken on the basis of a
projection of a company’s contracts with interstate employers, al-
though the contracts could be canceled at the end of any 13-week or
shorter period.! The Board found a “reasonable expectancy” that the
contracts would be continued for at least 1 year at the existing volume.

The Board has pointed out that the jurisdictional standards ex-
pressed in terms of annual dollar volume of business do not necessarily
relate to a specific 12-month period, but may be satisfied by estimating
commerce data for an appropriate annual period.? This rule was
followed in an unfair labor practice case where a strike, which was
the subject of the employer’s charge, had curtailed operations to such
an extent that the company’s actual volume of business did not meas-
ure up to the minimum jurisdictional standards® Finding that the
standards would have been met on the basis of inflow of goods if
the strike had not taken place, the Board asserted jurisdiction. To
do otherwise, the Board said, “would have the effect of depriving

8 Tom Thumb Stores, Inc., 95 NLRB 57; Almeida Busg Lines, Inc., 99 NLRB No. 79.

4 See Sixteenth Annual Report, p. 16 ; see also Screw Machine Products, 94 NLRB: 1609.

50, & A. Lumber Co., 91 NLRB 909 ; General Seat and Back Mfg. Co., 93 NLRB 1511 ;
see also Sixteenth Annual Report, pp. 17, 18.

§ Bssex County Carpenters Council (Fairmount Construstion Co.), 95 NLRB 969; UMW,
District 2 (Mercury Mining and Construction Corp.), 96 NLRB 1389.

? Walter @. Briz, Inc., 96 NLRB 519.

8 Broadcast Engineers and Technicians (TelePrompTer), 95 NLRB 1369.

® UMW, District 2 (Mercury Mining), cited above ; see also Calera Mining Co., 97 NLRB
950.

1 Esger County Carpenters (Fairmount) cited above ; see Sixteenth Annual Report, p. 18,
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the Board of jurisdiction to correct an alleged unfair labor practice
by the very conduct which is the subject of the complaint.”

3. Extent of Operations Considered

In determining whether or not to assert jurisdiction, the Board
generally considers the totality of the employer’s operations even
though only one operation may be involved in the case before the
Board. This applies equally when the employer is engaged in dif-
ferent types of business.

The employer in one such case was engaged in the operation of
22 retail food stores but only 5 of the stores were involved directly
in the Board proceeding.®* The Board based its jurisdictional deter-
mination on the total amount of direct and indirect out-of-State
purchases for all 22 stores. Because of the integrated nature of the
employer’s total operations, the Board rejected the contention that
only the amount of business done by the 5 stores should be considered.

A similar result was reached in the case of an employer who oper-
ated a chain of 25 retail music stores and a piano factory. Only 1
of the employer’s stores was involved in the proceeding. In assuming
jurisdiction over the store, the Board took into consideration the fact
that the employer’s purchasing, advertising, and labor relations pol-
icies, as well as other matters, were centrally determined, and that all
stores were served by common general warehousing and purchasing
facilities.? )

The totality-of-operations test has been applied also in the case of
affiliated corporations which in the Board’s opinion constituted a sin-
gle employer. In this type of case, the Board has relied on such
factors as the central control of employment and labor relations,
extensive interchange of employees, common use of plant facilities,
and the fact that parent and subsidiary had the same officers.’®* But
common ownership and direction, alone, were rejected as grounds for
considering the operations of companies other than the one directly
involved in the case.*

The Board also uses the total-operations test in applying its juris-
dictional standards to the building and construction industry.'s

1 Krambo Food Stores, 98 NLRB No. 208 (Members Murdock and Styles dissenting on
other grounds).

2 Grinnell Brothers, 98 NLRB No. 13. The Board held that in view of the prevailing
functional integration and the degree of centralized control, the case was distinguishable
from the Shawnee Milling Co. case (N. L. R. B. v. Shawnee Milling Co., 184 F. 2d 57 (C. A.
10)) where the court reversed the Board’s jurisdictional findings. However, the Board
stated that, with due respect for the court’s opinion, it was constrained to adhere to its
views in that case until the Supreme Court has had an opportunity to pass on the question.

¥ Industrial Lamp Corp., 97 NLRB 1021.

14 Toledo Service Parking Co., 96 NLRB 263.

15 See e. g., White Oak Park, 98 NLRB No. 60.
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a. Associations of Employees

The jurisdictional standards are applied on the basis of total oper-
ations also in cases involving associations or groups of employers
joined together for the purpose of collective bargaining.® Accord-
ingly, the Board asserted jurisdiction on the basis of total services
rendered to out-of-State customers by a group of cleaning and dyeing
establishments who for a number of years had bargained through
a joint committee.’” The Board again pointed out that where the
totality of the operations of an employer group warrants assertion of
jurisdiction, it need not detérmine whether or not it would assert
jurisdiction over each employer separately.

However, a majority of the Board declined to measure jurisdiction
by the total operations of a contractors’ association in a case in which
a nonassociation subcontractor on a grocery store construction project
had charged a union with enforcing illegal union-security provisions
of a contract to which the general contractor was a party as an asso-
ciation member.’* The majority declined jurisdiction because neither
the operations of the general contractor nor those of the subcon-
tractor equalled the standards.

4. Instrumentalities or Channels of Commerce

In the category of instrumentalities and channels of commerce, the
Board asserted jurisdiction over radio stations,” telephone compa-
nies,® operators and seagoing vessels,* and licensed freight carriers.?
Newspapers which used interstate telegraph news services and publish
syndicated features and advertisements of nationally sold products
also may come within this category.?

10 The principles previously established in such cases are discussed in Sixteenth Annual
Report, pp. 20, 22

1 Bamuel Bernstein & Co, 98 NLRB No. 39. See also Pacific Coast Shipbuilders and
Ship Repasrers, 98 NLRB No. 35 ; Fish Industry Committee, 98 NLRB No. 109.

8 Local 428, Journeymen of Plumbing and Pipefitting Industry (Palladino Brothers),
95 NLRB 1480 (Member Reynolds dissenting),

1 Arlington-Fairfaz Broadcasting Co., Inc. (Radio Statwon WEAM), 95 NLRB 846;
Radio Station KHMO, 94 NLRB 1416 ; Harding College, 99 NLRB No. 148 ; International
Broadcasting Corp. (KWKH), 99 NLRB No. 25

20 Southwestern Bell Telephone Co, 97 NLRB 179; The Cheéapeake and Potomac
Telephone Co. of West Vurgimia, 98 NLRB No 168

21 Longshoremen’s Local 19 (Waterfront Employers of Washington), 98 NLRB No. 44 ;
Pacific American Shipowners Association, 98 NLRB No. 99; Alaskea Steamship Co, 98
NLRB No. 12,

2 Teamsters Local 2386 (William T. Traylor), 97 NLRB 1003 ; Stibbs Transportation
Lines, Inc., 98 NLRB No. 74 ; Warechousemen Local 636, AFL (Roy Stone Transfer Corp.),
99 NLRB No 111. .

22 The Bethlehem’s @Qlobe Publishing Co , 98 NLRB No. 191.
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a. Rule on Taxicabs Modified

After the close of the 1952 fiscal year, the Board modified its policy
on asserting jurisdiction over taxicab companies.?* Under existing
policy, the Board will assert jurisdiction over a taxi company only if
it meets all three of the following requirements: (1) It serves an inter-
state transportation terminal, (2) it is the sole company serving the
area or it operates under a contract, license, or franchise from an
instrumentality of interstate commerce, and (3) it derives a substan-
tial part of its total revenue directly from carrying passengers to and
from interstate terminals or depots.

5. Public Utilities and Transit Systems

In this category, the Board took jurisdiction of gas companies,®
electric power companies including cooperatively owned enterprises,?
local bus systems,?” and a local water company.?

In taking jurisdiction over a bus company operating wholly within
one State,? the Board took into consideration that the company oper-
ated under a State certificate of public convenience and necessity and
included, in its daily route, service to an interstate concern and two
army installations.

6. Multistate Enterprises

During fiscal 1952, the Board continued to assert jurisdiction over
various local establishments on the basis of their functioning as an
integral part of a multistate enterprise. In this category were locally
owned outlets for interstate manufacturers, such as retail automobile
dealers,* distributors of farm and truck equipment,® and soft drink
bottlers and distributors.®* A number of other cases involved locally
operated units of multistate enterprises, such as a retail dry goods
and apparel store,” a plant engaged in the manufacture and distrbu-

2t Cambridge Taxi Co, 101 NLRB No 217 (December 1952). Cashman Auto Co, 98
NLRB No 134, distinguished See also Breeding Transfer Co , 95 NLRB 1157.

% Roanoke Gas Co, 94 NLRB 1431 ; Western Kentucky Gas Co , 97 NLRB 917 ; Montana
Dakota Utilities Co, 95 NLRB 887; San Drego Gas and Flectric Co, 98 NLRB No. 146

» Jackson Electric Membership Corp., 10-RC-1640 (not printed) ; Rural Cooperative
Power Association, 97 NLRB 235, Graham County Electric Cooperatwe Inc., 96 NLRB
684 ; Black River Electric Cooperative, 98 NLRB No. 86; Salt River Valley Water Users
Assocration, 99 NLRB No. 129. -

2 Harrisburg Railways Co., 94 NLRB 1028 ; Cluff (Columbus Celina Coach Lines), 97
NLRB 777.

28 El Dorado Waler Co, 95 NLRB 1223,

2 Cluff (Columbus Celina Coach Lwnes), 97 NLRB 777

® ITowell Chevrolet Co., 95 NLRB 410; Reeder Motor Co., 96 NLRB 831 ; Gilbert Motor
Sales, Inc, 97 NLRB 98; Miller (California Willys), 98 NLRB No. 45; Louis Rose Co.,
99 NLRB No. 105 ; Cashman Auto Co , 98 NLRB No. 134.

8t Hallam & Boggs Truck and Implement Co, 95 NLRB 1443.

32 Coca-Cola Bottling Co. of Pottsville, 97 NLRB 503 ; American Foactors C'o ., 98 NLRB
No. 67.

®g & L. Co. of Pipestone, 96 NLRB 1418,
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tion of culvert pipe and other highway materials,* an employer en-
gaged in the distribution and installation of industrial and commer-
cial insulation products,® a wholesale bakery,® a limestone plant,
several construction companies,® and a corporation operating a chaln
of beauty salons in several States.®

Where so-called “franchised” dealers and distributors are concerned,
the Board’s assumption of jurisdiction has not depended on the form
of the dealership agreement. The Board has given weight rather to
the control exercised by the manufacturer over the dealer’s operations.
Thus, the Board took jurisdiction over a farm implement retailer
whose dealership agreement with a national implement maker gave
the national firm “a substantial degree of control” over the manner
in which the retailer operated the business, even though the agree-
ment did not give the retailer any exclusive sales territory.® The
manufacturer’s control in this case extended to such matters as prices,
inventories, sufficiency of sales and service facilities, financial rec-
ords, insurance coverage, and advertising. Similarly, the Board as-
serted jurisdiction over an automobile dealer who did not have an
exclusive franchise but whose contract with the manufacturer pro-
vided spemﬁcally for capital requirements, place of business, hours,
service facilities, personnel, and advertising details.#

The Board took jurisdiction also in a case involving a beer whole-
saler who distributed beer for two breweries under oral agreements
terminable at will#? The agreements gave the wholesaler exclusive
rights in the county, and they were made directly with the breweries.
While the agreements did not specify any methods of operation or
distribution to be followed by the wholesaler, he stated at the hearing
that his operations would be subject to any direction exerted by the
breweries. Also, the wholesaler paid a percentage of his sales for
advertising and promotion of the beers handled. But the Board de-
clined to take jurisdiction over an intrastate chain of three stores
on the basis of a nonexclusive “franchise” the stores had with a whole-
saler of a national make of electrical appliances.#* In this case, the
Board did not consider the matter of the stores’ servicing and repair
of appliances under warranties of the manufacturer, because the store
company, which was a petitioner in the case, did not furnish informa-

34 Tri-State Culvert and Mfg Co., 96 NLRB 1208,

35 Mundet Corp Corp, 96 NLRB 1142,

36 Meyer’s Bakery of Little Rock, Inc, 97 NLRB 1095.

3 Standard Lime and Stone Co., 95 NLRB 890.

38 Del . Webb Construction Co., 95 NLRB 153 ; Utah Construction Co , 95 NLRB 218

3% Charles of the Ritz Operating Corp , 96 NLRB 309

40 Hallam & Boggs Truck and Implement Co., 95 NLRB 1443,

# Howell Chevrolet Co., 95 NLRB 410,

42 Myers and Fiddler (M & F Distributing Co.), 97 NLRB 999. In this case the
Board also based its assertion of jurisdiction on the additional fact that the employer
shipped empty containers valued at more than $25,000 per year to breweries located
outside the State; see also Caldarera (Falstaff Distributing Co.), 97 NLRB 997

42 Reiley’s Stores, Inc., 96 NLRB 516,
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tion as to the amount of money it had received from the manufacturer
for this service.

In assuming jurisdiction over the local project of a multistate con-
struction company,* the Board rejected the contention that the proj-
ect could not be considered an integral part of the company’s multi-
state enterprise because the project constituted a completely inde-
pendent operation and was confined to a single State. Nor does mere
corporate separation of the enterprises in an interstate chain alter
their multistate character. Thus, the Board took jurisdiction over
a retail clothing store which was 1 of 2 operated within the same State
by a corporation which was a wholly owned subsidiary of a company
that owned 86 or 37 separately incorporated stores in several States.*s
But neither does common ownership with enterprises in other States,
alone, establish a local business as an integral part of multistate
enterprise. Thus, the Board declined to take jurisdiction over a local
company operating a parking garage and other parking facilities,
merely because the local company was controlled by the same stock-
holders and directors as several other companies engaged in similar
operations in a number of States. The Board held that these facts
did not establish such an integration of the several corporations’ opera-
tions as to make them a single integrated operation for jurisdictional
purposes.*

7. Concerns Engaged Directly in Commerce

In applylng the $25,000-a-year jurisdictional standard for a busi-
ness producing or handling goods for out-of-State shipment, or ren-
dering out-of-State services, the Board was again confronted with a
question of what should be counted as an out-of-State shipment. This
case, like a similar one in the preceding fiscal year, involved a mor-
tuary.® The employer contended that shipments initiated at the re-
quest of local customers should not be counted because the Board in
the earlier case had based the computation only on shipments made
at the request of out-of-State clients. The Board rejected the con-
tention on two grounds: (1) Under Supreme Court precedent, the
shipments in question constituted interstate commerce. and (2) the
Board’s earlier ruling was not intended to imply that a different
result would have been reached in that case had the shipments there

4 Utah Construction Co, 95 NLRB 196

46 8 & L Co. of Pipestone, 36 NLRB 1418

48 Toledo Service Parking Co, 96 NLRB 2638

47 Forest Lawn Memorial-Park Association, Imc., 97 NLRB 309 The earlier case was
Riverside Memorial Chapel, 92 NLRB 1594 (January 1951) ; see Sixteenth Annual Report,
pp. 29, 30.
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been ordered by local clients.®® The Board also held in this year’s
case that, in computing the value of the employer’s out-of-State ship-
ments, the trial examiner properly took into account the value of
embalming and other services rendered in connection with each ship-
ment, as well as the value of caskets and shipping cases.

\

8. Concerns Serving Interstate Enterprises

In applying the $50,000 a year jurisdictional standard for enter-
prises furnishing goods or services to instrumentalities of commerce,
public utilities, or enterprises with out-of-State business of $25,000 a
year, the Board 1s at times confronted with a contention that the
enterprise served by the employer is not engaged in commerce within
the meaning of the act. This problem was presented in one case in-
volving a company that supplied bottled gas to certain cotton gins.*
The gins did not ship their processed cotton out of State, but ex-
changed it for negotiable receipts from local warehouses. While not-
ing that negotiation of the warehouse receipts might cause the cotton
to change hands several times before being shipped out of State, the
Board held that it was sufficient that the cotton eventually would enter
the stream of commerce, to satisfy the test of “goods destined for out-
of-State shipment” within the Board’s formula.® The Board ob-
served that it had previously considered and rejected the argument
that the transfer of title is a decisive element in determining the
nature of a transaction for jurisdictional purposes. In several cases,
the Board also had occasion to reaffirm the well-established principle
that lack of title to the goods which move in commerce does not
remove an employer who handles the goods from the jurisdiction of the
act. Thus, the Board held that it was not precluded from taking
jurisdiction over: An employer who provided stockyard facilities and
services but took no direct part in the purchase and sale of the live-
stock handled;® a company operating cotton compressing and ware-
housing facilities which did not own the cotton that moved through

- its plants into interstate commerce;** or a Government contractor who
produced and processed materials, title to which was at all times in
the Government.*

8 The Board's observation in the Riverside case as to the location of the clients was
in response to the employer’s claim that jurisdiction should not be asserted because its
responsibility for out-of-State shipments terminated at the State line.

4 National Gas Co, 99 NLRB No. 44 -

50 For the standard, see Hollow Tree Lumber Co., 91 NLRB 635 ; Sixteenth Annual Report,
p. 30.

5t The Evansville Union Stockyards, 95 NLRB 631.

S Federal Compress & Warehouse Co., 95 NLRB 899.

8 @Great Southern Chemacal Corp , 96 NLRB 1013
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Similarly, the Board asserted j urisdiction over a coal mine operator
who marketed his product through an interstate brokerage company
which in turn sold the coal to out-of-State customers;** and a logging
and sawmill operator who sold his entire output to local wholesalers
engaged in an interstate enterprise.”® In the latter case, the Board
pointed out that, because the value of the wholesalers’ annual out-of-
State sales exceeded $25,000 a year, it was unimportant that almost
all of the goods purchased from the lumber company were sold locally.
The Board stated that it “makes no attempt to follow the goods” in
computing business volume under this standard. The Board also as-
serted jurisdiction over an employer engaged in the sale of serap iron
who annually furnished over $50,000 worth of scrap to brokers who in
turn shipped the material to interstate enterprises located within the
State.®

However, in applying this standard, the Board continues to ex-
clude sales made by the employer “to local units operating as in-
tegral parts of multistate enterprises, unless the local unit itself
has sufficient inflow or outflow to warrant assertion of jurisdiction.” &
This rule was held to apply to the sales by an employer to local
stores of a national grocery chain.® It was applied also to the instal-
lation of equipment in local gasoline stations owned by interstate oil
companies where none of the stations had out-of-State sales in ex-
cess of $25,000.%

Other enterprises over which the Board asserted jurisdiction under
this standard included: An employer engaged in publishing financial
information and furnishing financial advice;® a concern rendering
shipping, billing, and collecting services to publishers of periodicals;
a corporation engaged in heavy engineering construction; 2 a laundry
and linen service supplying such interstate firms as railroads, utilities,
and industrial plants; ¢ a trucking contractor engaged in coal hauling
for several mine operators engaged in commerce ;% a corporation fur-
- nishing fruit and vegetable inspection services for 31 companies en-
gaged in commerce; ® the owners of office buildings, each of whom re-

5 UMW District 81, 95 NLRB 546 ; see Sixteenth Annual Report, p. 30.

5 Walter @G. Briz, Inc , 96 NLRB 519

% Gaby Iron and Metal Co., 13—-RC-2311 (not printed).

51 National Gas Co., 99 NLRB No. 44.

38 See footnote 57; the Board, however, asserted jurisdiction in this case on the basis of
other factors See p 16 .

8 Christopher (Orown Sign and Construction Co.), 99 NLRB No. 133.

6 Standard & Poor’s Corp., 95 NLRB 248.

€1 Leader News Co., 98 NLRB No 22.

62 Foley Brothers, Inc, 97 NLRB 1482,

e Office Towel Supply Co., 97T NLRB 449

B UMW District 2 (Mercury Mung and Construction Corp.), 96 NLRB 1389

8 National Perishable Inspection Service, Inc, 97 NLRB 779.
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ceived over $50,000 in rents from tenants engaged in commerce;®
and a corporation engaged in furnishing garbage collections service
and receiving over $100,000 for disposal of waste materials from
interstate concerns.®

9. Establishments Affecting National Defense

While the national defense test was applied in a number of cases dur-
ing the past year, the Board had occasion to indicate that it will as-
sume jurisdiction only where the effect of the employer’s operations on
national defense is substantial. Thus, jurisdiction was declined in a
case involving the operation of a local parking garage with a total
annual business of about $250,000, only approximately $600 of which
was derived from services under a contract with the United States
Government.s®

In one case, the Board was requested to decline jurisdiction over a
copper and cobalt mining company because, at the times material to
the case, plant facilities were still under construction and mining oper-
ations had not yet begun.®® Rejecting the contention, the Board ob-
served that the employer’s construction activities preparatory to.pro-
duction were “as intimately related to the ultimate purpose of its
business and its effect on national defense as [were] the mining and
shipment of the end product of its enterprise.”

Other enterprises over which the Board asserted jurisdiction on the
basis of the national defense standard included: A general construc-
tion company engaged in building plants for the Atomic Energy Com-
mission; ™ a corporation engaged in repairing truck bodies under a
Defense Departrent contract; ™ a general construction contractor per-
forming maintenance services for the United States Government at a
munitions plant;™ an employer engaged in furnishing pies, sand-
wiches,” and other products to post exchanges on United States mili-
tary reservations and to ship service stores on Navy vessels; ™ a proc-
essor of dairy products making sales to military installations and
veterans’ hospitals; ® a training school for pilots for the U. S. Air

% Van Schaak & Co , 95 NLRB 1028

%7 Qakland Scavenger Co., 98 NLRB No. 215.

8 Toledo Service Parking Co., 96 NLRB 263

% Calera Mining Co, 97 NLRB 950.

©F. H. McGraw & Co., 96 NLRB 821

@ Capital Tratler Co., Inc., 96 NLRB 66 -
= Whittenberg Construction Co., 96 NLRB 29

™ Johnnie W. Miller Sandwich Co , 95 NLRB 463.
™ Great Southern Ohemical Corp , 96 NLRB 1013

7 Kress Dairy, Inc., 98 NLRB No. 63
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Force; ™ and a funeral establishment which furnished supplies and
services under an exclusive contract to military establishments.”

10. Jurisdiction of Certain Types of Enterprises

In several cases during the past year, the Board again had to pass
on assertions that under the act it did not have, or in its discretion
should not exercise, jurisdiction over certain types of employers or
enterprises.

a. Nonprofit Enterprises

In one case, the Board had to determine whether or not a hospital
operated by a mining company was outside the Board’s jurisdiction,
either because it was a nonprofit hospital within the specific exemp-,
tion of section 2 (2) of the amended act, or because its operations did
not affect commerce in the jurisdictional sense.”® In assuming juris-
diction over the company’s hospital employees, the Board restated its
former conclusion that the statutory exemption of nonprofit hospitals
applies only where the organization operating the hospital is itself
operated on a nonprofit basis. The Board also held that the hospital
involved in the case was clearly an integral part of the company’s
interstate mining operations and was therefore subject to the act.

In cases involving other nonprofit enterprises whose operations were
technically within the broad scope of the act, the Board continued to
follow its policy of asserting jurisdiction “only in exceptional circum-
stances and in connection with purely commercial activities of such
organizations.” ® Thus, in the Columbia University case, the Board
declined to assert jurisdiction over certain noncommercial activities
which were “Intimately connected with the charitable purposes and
educational activities” of the university. The Board similarly de-
. clined to assert jurisdiction in a case involving the association which
operates the Philadelphia Symphony Orchestra.®* The Board stated :

While we are of the opinion that under recent court decisions the Board may
constitutionally assert jurisdiction in this matter, we are not convinced that it
would effectuate the purposes of the Act to do so. The effect on interstate com-
merce of the activities of a nonprofit organization like the Respondent Association,
devoted to the presentation of musical performances of artistic merit, is too
remote to warrant taking jurisdiction in a field where we have not previously
asserted it.

6 Hawthorne School of Aeronautics, 98 NLRB No. 165.

7 Hazen & Jaeger Funeral Homes, 95 NLRB 1034,

8 Kennecott Copper Corp., 99 NLRB No. 110

™ The Trustees of Columbia University, 97 NLRB 424 See also Henry Ford Trade
School, 58 NLRB 1535 Illinois Institute of Technology, 81 NLRB 201; and Port Arthur
College, 92 NLRB 151, distinguished

8 Philadelphia Orchestra Association, 97 NLRB 548
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make them. Consequently the State court had no power to proscribe the present
strike on the ground that its objective failed to accord with Massachusetts’
labor relations policy.
L3 * * & * Ed *

Plainly, the Board is not bound by a decision as to the objectives of the strike
which the State court had no power to make Nor is it bound by that court's
ruling respecting the character of the means. The Act vests the Board with
“exclusive primary jurisdiction over all phases of the administration of the
act” California Assn v. Bldg. & Const. Trades Councd, 178 F. 2d 175, 177
(C. A. 9). Effectuation of this objective necessarily requires that the Board's
conclusions, as to whether the purpose or means of the instant strike “1llegalize”
it for purposes of the Act, should not turn upon “whatever different standards
the respective States may see fit to adopt.” N. L. K. B. v. Hearst Publications,
322 U. 8. 111, 123.

Similarly, in a representation proceeding involving an employer
engaged in commerce, the Board pointed out again that its jurisdic-
tion could “not be ousted by prior State action, even where . . .
all parties participated in the State [representation] proceedings.”®
Nor can the Board’s determinations in an unfair labor practice case be
affected by an arbitration award. Thus, the Board held that an award
directing an employer to discharge an employee, unless he paid arrears
in his union dues, clearly could not preclude the Board from finding
that the discharge of the employee in accordance with the award
violated the act.® The Board quoted the Court of Appeals for the
Ninth Circuit to the effect that:

Clearly, agreements between private parties cannot restrict the jurisdiction of
the Board. . . . We believe the Board may exercise jurisdiction in any case
of an unfair labor practice when in its discretion its interference is necessary to
protect the public rights defined in the act.™

The Board also observed that, as far as its discretion was concerned,
there could be no justification for giving effect to an arbitration award
which was at odds with the act.®

8 Krambo Food Stores, 98 NLRB No. 208.

% Monsanto Chemical Co, 97 NLRB 517. See also UAW Local 291 (Timhen Detroit
Agle Co.), 92 NLRB 968

% N.L.R. B.v. Walt Disney Products, 146 F 2d 44 (C. A. 9).

2 Compare Tumhen Roller Bearing Co, 70 NLRB 500 While reiterating in this case
that section 10 (a) precludes an aibitration award from having binding effect in a pro-
ceeding under the act, the Board did not permit the relitigation of charges which the
complainmng union had previously submitted to arbitration with results unfavorable to 1t
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THE act requires that a labor organization, in order to use the
Board’s processes in any type of case, file certain documents and state-
ments, including a non-Communist affidavit from each of its officers,
and also furnish its members with annual financial reports. Absent
such compliance, the act forbids the Board to take action upon differ-
ent types of cases at different stages. In an unfair labor practice case,
the Board may not issue a complaint based on a charge made by a
labor organization which has not complied? In a representation
case, the act forbids investigation of a question of representation
“raised by” a noncomplying union.! A union also must comply with
the filing requirements in order to make a valid union-shop agreement.*

1. Application of Section 18 (1951 Amendment)

The Supreme Court’s Highland Park decision® holding that com-
pliance by parent labor federations (such as CIO and AFL) is re-
quired when their affiliated unions seek to utilize Board processes, led
to the 1951 amendment of the act which became law October 22, 1951.
The amendment added section 18, which provides that “no petition
entertained, no investigation made, no election held, and no certifica-
tion issued” under section 9 shall be invalid because of the noncom-
pliance of the CIO and AFL with the filing requirements prior
to the time these organizations first filed. However, this section
further provides that “no liability shall be imposed under any

18ec 9 (f), (g), and (h). .

2The Board’s interpretation is that this requires compliance by the time the complaint
1s issued rather that at the earlier tinre the charge is filed (see, e. g., Dant & Russell, 95
NLRB 252, and Umited States Gypsum Co, 97 NLRB 889). The Board's interpretation
was upheld by the Supreme Court, Dant & Russell case (No. 97, Oct. Term 1952).

3 This applies equally to representation petitions filed by an employer, because the act
permits such a petition to be filed only after a labor organization (or an individual acting
on behalf of employees) has made a claim to represent employees. Herman Loewenstein,
Inc., 75 NLRB 377 (1947) ; M. F. Fetterolf Coal Co., 6-RM~64 (Administrative Decision
of the Board, July 25, 1951).

4+ Public Law No. 189, approved Oct. 22, 1951. .

5N. L. R B. v. Highland Park Mfg Co, 341 U. § 322 The effect of the Highland
Park decision on outstanding Board orders was discussed in detail in the Sixteeﬁth Annual
Report (pp. 42, 44). ?
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provision of this act upon any person for failure to honor” any such
election or certificate prior to the effective date of the amendment,
unless there is in effect a final court judgment or decree.

The application of section 18 during the past year led to the dis-
missal of refusal-to-bargain charges in a number of cases. In each
case, the Board considered itself precluded from finding a violation
of section 8 (a) (5) because the employer’s refusal amounted to a
failure to honor a certification that was issued at a time when the
union’s parent federation had not complied, or was based upon an
investigation of the complaining union’s majority status made at
such time.® In the Adwvertiser case, the Board further held that an
unlawful refusal to bargain could not be found even though the union
could demonstrate its majority status before the election. In the
Board’s opinion, section 18 does not permit the imposition of “liability”
in the face of the Board’s own invalid certification, even though the
union’s majority at the time of the alleged refusal to bargain could be
proven independently of the certification. In the Bowling Green
case, the Board held that the application of section 18 required not
only the dismissal of the 8 (a) (5) allegation of the complaint, but
also of the allegation that the employer’s unilateral grant of a wage
increase constituted an independent violation of section 8 (a) (1).
The wage increase following the union’s certification, the Board noted,
was not unlawful under either section of the act, because it constituted
merely a permissible “failure to honor” the union’s certificate under
the amendment.

In another case,” section 18 likewise was held to preclude a finding
that section 8 (a) (3) and section 8 (b) (2) were violated because of
the discharge of an employee under the union-security agreement of a
union whose authorization certificate was invalid under the Héighland
Park decision. This conclusion was necessary, the Board said, because
section 18 was specifically designed to protect against unfair labor
practice charges parties who acted in reliance on such Board certifi-
cates.

In view of the certificate’s validation by section 18, the Board during
the past year denied a union’s motion to rescind the certification of
another union because of the noncompliance of the latter’s parent
federation.® In similar circumstances in another case, the Board held
that section 18 rendered moot a contention that a decertification pro-

¢ United States Gypsum Co, 97 NLRB 889, amending, 94 NLRB 112 ; American Twine
& Fabric Corp., 97 NLRB 868 ; Mac Smith Garment Co., 97 NLRB 842 ; The Bowling Green
Rubbqr Co, 97 NLRB 1148 ; Denison Cotton Mills Co, 97 NLRB 1191 : Reynolds & Manley
Lumber Co., 97 NLRB 188; Union Bus Terminal of Dallas, Inc, 97 NLRB 206; The
Advertiser Co, 97T NLRB 604 ; Morris Milling Co ,97 NLRB 875.

7 Chisholm-Ryder Co., 96 NLRB 508
8 The Laclede Gas Light Co., 97 NLRB 75.
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ceeding should be dismissed because the union was certified at a time
when its parent had not complied.®

2. Union-Security Agreements by Noncomplying Unions

Under the 1951 amendments, union-security agreements are valid
cnly if the contracting union “has at the time the agreement was made
or within the preceding twelve months received from the Board a
notice of compliance with section 9 (f), (g), and (h).”* In view of
this requirement, the Board held that a contract made by a union
which was not in possession of such notice could not bar a present
determination of representatives!* The new requirement was like-
wise held to prevent a union-shop agreement from constituting a bar
to an élection where the agreement was made by an international on
behalf of the members of its local and where the local, which actually
represented the employees covered, was not in compliance.’?

In the first union-shop deauthorization case to come before the
Board itself, a majority of the Board dismissed the petition on the
ground that the union involved was not in compliance at the time
when its union-shop agreement was made* The Board held that
there was no occasion to hold a referendum to determine whether to
rescind the union’s authority to make the agreement, because the union
did not legally have any such authority.

3. Fronting for Noncomplying Unions

The Board has continued to protect its processes by ascertaining
in each case whether a complying labor organization or an individual
(who is not subject to the filing requirements **) is seeking to institute
proceedings as a “front” for noncomplying unions. However, in
those cases during the past year in which “fronting” was alleged at
the hearing, the Board found that no such abuse of its processes was in
fact involved. In one case, the Board held that a decertification pro-
ceeding was not barred merely because the petitioning individual was
a member and attended meetings of the incumbent union and of
another noncomplying union®® The Board noted that the petitioner -
had testified without contradiction that he had received no financial

“assistance from any labor organization, that the expenses of the pro-
ceeding were shared by the other employees concerned, and that he was

® Williams Laundry Co., 97 NLRB 995,

0 8ec 8 (a) (3).

m Mellin-Quincy Mfg. Co , 98 NLRB 457,

12 Fein’s T'in Can Co., 99 NLRB No 32

13 The D. M. Bare Paper Co., 99 NLRB No. 164 (Chairman Herzog and Member Styles
dissenting).

14 See Campbell Offset Prinfing Co., 92 NLRB 1421 (1951).

5 Knife River Coal Mining Co., 96 NLRB 1,
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acting only in his individual capacity. “Fronting” charges were also
rejected in a decertification proceeding where the record similarly
showed that the petitioning employee had himself secured authoriza-
tion to file the petition, and that he had no contact with any noncom-
plying union regarding the representation of employees concerned.*

Contentions in two cases that the individual employees who filed
unfair labor practices charges were “fronting” for noncomplying
unions were rejected as not supported by the record.”

4. Administrative Investigations of Compliance

The Board undertook administrative investigations of the validity
of the compliance of unions in two cases.

In the first such case, a question arose as to whether all persons who
actually were officers of a union had filed.’* The Board issued an
order requiring the union to show cause why the Board should not
determine administratively that the union was not in compliance, and
never had been, because it had failed to designate three trustees and
one sergeant -at-arms as “officers” who were required to file the non-
Communist affidavits. The Board found that the union actually had
failed to comply with the filing requirements. Thereafter, the Board,
on a further notice to show cause, vacated the union’s prior certifica-
tion and a Board order requiring an employer to bargain with the
union on the basis of that certification.®

The second case, which arose after close of the fiscal year, involved
a umon one of whose officers was convicted in United States district
court on October 24, 1952, of having previously filed a false non-Com-
mumst aﬁidawt W1th the Board 2 The Board on November 21, 1952,
declared the union out of compliance and issued a notice requiring it to
show cause why its certifications as bar, gaining representative for
employees at five plants should not be struck down. After hearing
oral argument on the matter, the Board declared the union’s cer-
tlﬁcatlons to be of “no further force and effect.” 2> The Board stated

. that it acted “in the interest of protecting its own processes from

further “abuse.”

18 Archer-Danicls-Midland Co, 97 NLRB 647. See also Ketchum & Co., 95 NLRB 43,
where the Board found that the union allegedly represented by the petitioner had complied
with the f;ling requirements.

17 Pecheur Lozenge Oo, 98 NLRB No. 84 (intermediate report); Coal Creek Co, 97
NLRB 49.

18 Comphance Status of Local No. 1150, UE, 96 NLRB 1029.

19 Sunbeam Corp , 98 NLRB No 98, setting aside 93 NLRB 1205.

20 Compliance Status of Local 80-A, United Packinghouse Workers of America, 101
NLRB No. 223, November 21, 1952

21 Charles B. Knox Gelatine Co., Case No. 4~RM-79 ; Kwind and Knox Gelatine Co , Case
No. 4-RM-78 ;Consolidated Cigar Corp, Case No. 4—RC-996; A Siégal & Sons, Inc., Case
No 4—Rq—997; A. Siegel & Sons, Case No. 4-RC-1636, all December 19, 1952,
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Representation and Union-Shop Cases

THE act requires that an employer bargain with the representative
selected by a majority of his employees in a unit appropriate for
collective bargaining.! But the act does not require that the repre-
sentative be selected by any particular procedure, as long as the rep-
resentative is clearly the choice of a majority of the employees. As
one method for employees to select a majority representative, the act
authorizes the Board to conduct representation elections.? However,
the Board may conduct such an election only after a petition has been
filed by the employees or any individual or labor organization acting
on their behalf, or by an employer who has been confronted with a
claim of representation from an individual or labor organization.

Once a petition has been properly filed, the Board has full statutory
power to determine the employees’ choice of collective bargaining
representative in any business or industry where a labor dispute might
affect interstate commerce, with the major exceptions of agriculture,
railroads, and airlines. It does not always exercise that power, how-
ever, where small or local enterprises are involved.® It also has the
power to determine the unit of employees appropriate for collective
bargaining.

Under the amended act, the Board may formally certify a collective
bargaining representative in a representation case only upon the basis
of the results of a Board-conducted election by secret ballot.* Once
certified by the Board, the bargaining agent is the exclusive repre-
sentative of all employees in the appropriate unit for collective bar-
gaining in respect to rates of pay, wages, hours of employment, or
other conditions of employment. The right of a bargaining agent
to exclusive representative status, however, is limited by a statutory
proviso to section 9 (a) that any individual employee or group of
employees has the right to present grievances to their employer and

1Sec. 9 (a).

28ec. 9 (c¢) (1).

8 See Board’s standards for asserting jurisdiction, p 9

4 However, 1n an unfair labor practice case involving refusal to bargain, the Board may
use other evidence to determine whether or not an individual or labor organization claim-

ing representation rights actually was the choice of a majority of employees at the time
of the alleged refusal to bargain,

27
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to have such grievances adjusted, without the intervention of the bar-
gaining representative, as long as the adjustment is not inconsistent
with the terms of any collective bargaining agreement then in effect.
The statute requires, however, that the bargaining representative must
be given an opportunity to be present at any such adjustment.

The amended act also empowers the Board to conduct an election
{0 decertify an incumbent bargaining agent which has been previ-
ously certified or which is being currently recognized by the employer.
Decertification petitions may be filed by employees or individuals
other than management representatives, or by labor organizations act-
ing on behalf of employees.

Petitions for Board elections are filed in the regional office in the
area in which the plant or business involved is located. The Board
provides standard forms for filing petitions in all types of cases.

A. The Question of Representation

Section 9 (c¢) of the act provides machinery for the certification of
the bargaining agent which an employee group has selected in a
Board-conducted election, as well as for the decertification of an in-
cumbent bargaining agent. In the case of a petition for either certifi-
cation or decertification, the Board must determine whether or not
there is a sufficient interest among the employees concerned to justify
the holding of an election, and whether a question concerning their
representation exists, as required by section 9 (¢) (1).

1. Showing of Employee Interest

A petition by employees, or a union, or an individual claiming to
represent employees, for an election to determine the employees choice
of a bargaining representative, if any, must allege that “a substantial
number of employees” desire representation! In applying this pro-
vision, the Board continues to follow certain well-established rules
regarding the manner in which the existence of the required employee
interest will be determined, the parties to the proceeding who will be
required to show such an interest, and the extent of interest which a
particular party must show to participate in an election.?

The Board consistently takes the position that the regional director’s
administrative determination that sufficient employee interest has been
shown to merit investigation of a petition is final, and may not be

18ec. 9 (¢) (1) (A).

2 An employer seeking an election is required to show only that a union has made a bona
fide claim to represent a majority of the employees. Sec. 9 (c) (1) (B).
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challenged by the parties in subsequent proceedings.* Accordingly,
the Board declined to consider assertions that the showing of interest
was not made within the time prescribed by the Board’s rules and
regulations; 4 that the record contained no proof of any showing of
interest by the petitioner among the employees involved;® that the
authorization cards used to show interest were not authentic; ® that a
petitioner’s showing of interest did not apply to the proper unit;”’
and that a majority of the employees in the unit had withdrawn their
authorization and no longer desired the union to represent them.®

The required interest may be shown by submitting authorization
cards signed by employees, or any other suitable evidence, which will
be checked by the Board’s investigators against the payroll for the
unit involved.

a. Petitioner's Interest

In giving effect to the statutory requirement that petitions filed
under section 9 (¢) (1) (A) must be supported by a substantial num-
ber of employees, the Board requires a showing before the regional
director that not less than 30 percent of the employees in the proposed
bargaining unit desires representation. This is based upon “the
Board’s administrative experience that in the absence of special factors
the conduct of an election serves no purpose under the statute unless
the petitioner has been designated by at least 30 percent of the employ-
ees.”? A petition not so supported will be dismissed.

The required showing of interest must relate to the unit which the
petitioner seeks to represent. This rule was held satisfied in a case
in which a union requested a system-wide gas and electric utility unit
and demonstrated a sufficient employee interest concentrated in those
of the company’s geographical divisions previously represented by the
union.®* The Board held that it was not necessary for the union to
make a separate showing in each of the company’s divisions so long as
the union represented more than 30 percent of the employees on a sys-
tem-wide basis. But in another case, which involved a self-determina-
tion election among the employees in three separate units which were
sought to be merged in a single unit, the Board held the petitioning
union had to make a showing of interest in each of the three groups.*

3 Valencia Service Co, 99 NLRB No 57; Charles A Krause Milling Co., 97 NLRB 536 ;
Great Southern Chemical Corp, 96 NLRB 1013; Seashore Transportation Company,
95 NLRB 1296,

* Wilson & Co., Inc., 97 NLRB 1388.

§ New Castle Products, Inc., 99 NLRB No. 120.

8 Charles A. Krause Milling Co., 97 NLRB 536.

7 Pacific Gas and Electric Co., 97 NLRB 1397.

8 Fast Coast Fisheries, Inc, 97 NLRB 1261.

¥ Statements of Procedure, effective June 3, 1952, sec. 101.17.

10 Pacific Gas and Electric Co., 97T NLRB 1397,

" Standard & Poors’ Corp., 95 NLRB 248,
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If the Board finds that a unit different from that requested in a
petition is appropriate, it will nevertheless direct an election if the
interest shown by the petitioner is sufficient in the unit found appro-
priate, and the petitioner is willing to represent the unit found by the
Board.? However, if the petitioner does not wish to participate in an
election in the unit found by the Board, a timely request for the with-
drawal of the petition without prejudice will be granted.* In one
case, where the petitioner apparently was in a position to make a suffi-
cient showing in the appropriate unit, the Board instructed the re-
gional director to postpone the election in order to afford the union an
opportunity to make the necessary showing. When the interest shown
by the petitioner is insuflicient in the appropriate unit, the petition will
be dismissed without prejudice.*

In the case of a petition involving employees in a seasonal industry
where employment fluctuates, the Board continues to require a show-
ing of sufficient interest among the employees in the unit at the time
the petition is filed.*®

A petition filed by an employer who has been presented with a
representation claim need not be accompanied by proof of the claim-
ant’sinterest or actual representation.’®

b. Intervenor’s Interest

While the statute specifically requires a showing of interest only
from petitioning employees, individuals, and labor organizations, the
Board has long recognized that the orderly administration of the
representation procedures of the act also calls for some showing from
cther parties who claim an interest in the proceeding and seek to
intervene for the purpose of appearing on the ballot. As a general
rule, an intervenor is required to show a current or recent contractual
interest,'” or a representative interest,”® in the employees involved in
order to appear on the ballot.

1 The Great Atlantic & Pacific Tea Co, 99 NLRB No. 155 ; Alpmme Metals Manufacturing
Co., 95 NLRB 1190,

. 3 Hampton Roads Broadcasting Corp (WGQH), 98 NLRB No. 162; Emhart Manufactur-
ing Co, 96 NLRB 375 See also Swrteenth Annual Report, p. 56.

4 Franklin 8imon & Co., Inc, 96 NLRB 671.

88, Martinells & Co., 99 NLRB No. 12; J. J. Crossetts Co., 98 NLRB No. 42, See also
Sixteenth Annual Report, p 57.

10 Statements of Procedure, effective June 3, 1952, sec. 101 17, sec 9 (¢) (1) (B).

37 Bethlehem Steel Co., 97 NLRB 1072 ; Holland Furnace Company, 95 NLRB 1339. See
also Krueger Sentry Guage Co., 98 NLRB No. 65, where a union with a present con-
tractual interest, which did not participate at the hearing, was placed on the ballot with
leave to withdraw.

18 Kennecott Copper Corp, 98 NLRB No 148; Don Lee Broadcasting System, 98 NLRB
No 70. See also Bethlehem Steel Co., 97 NLRB 1072, holding that an intervenor could not
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An intervenor which lacks a contractuaj 11%e1?esvﬁeeﬂ’_)ﬁtg; he
full 30 percent authorization interest, unless it seeks a unit subsgxn-
tially different from the one specified in the petition.?

The interest on which an intervenor may rely in order to participate
in the election must have been acquired before the close of the hearing.®
However, an intervenor with such an interest may be permitted to
make the necessary showing even after the close of the hearing*
In the case of an election to be held by mutual consent of the parties,
the interest required for an intervenor to participate must have been
acquired not later than the date of the consent election agreement.”?

2. Existence of a Question of Representation

Before the Board may direct a representation election, it must find
that a question concerning representation exists. In a contested case,
this determination is made on the basis of the facts disclosed at the
hearing, rather than the allegations of the petition.® The rules pre-
viously developed by the Board for determining the existence of a
question of representation in both certification and decertification
proceedings have been followed during the past year.*

a. Certification Proceedings

In certification proceedings, the Board ordinarily will direct an
election if a specific request for recognition has been made by the
petitioning representative and denied by the employer named in the
petition. Moreover, an election will normally be directed at the
request of an uncertified but currently recognized union, because such
a union “is entitled to the benefits of a Board certification notwith-
standing the employer’s recognition of the [union’s] majority
status.” #

rely on the interest of a sister union in a group over which the intervenor claimed
jurisdiction.

1 Seaboard Machinery Corp., 98 NLRB No. 93. See also Ford Motor Oo., Aircraft Engine
Division, 96 NLRB 1075, where a 30 percent showing was required in a unit in which no
employees were-hired until after the hearing.

As an administrative practice, the Board has long required an intervenor who lacks a
contractual interest to present a showing of at least 10 percent employee support in order
to contest an election petition to which all other parties agree. However, in consent elec-
tions which are held by the agreement of parties with substantial interests, the Board
grants the intervenor a place on the ballot on the basis of a lesser showing of interest,
provided that the intervenor accepts the terms of the consent election agreement,

20 See Sizteenth Annual Report, p. 58.

21 See, for instance, Kennecott Copper Corp., Ray Division, 98 NLRB No. 148, where
certain intervenors were afforded an opportunity to show their interest to the regional
director within 10 days after issuance of the Board’s direction of election.

2 Stationers Corp , 99 NLRB No. 47.

% 8ec 9 (¢) (1). See Coca-Cola Bottling Co, of Pottsville, 97 NLRB 503.

2 See Sixteenth Annual Report, pp 59. 61, Fifteenth Annual Report, pp 34, 36

% Natona Mills, Inc, 97 NLRB 11; Bell 4ircraft Corp, 98 NLRB No. 206.
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To establish the existence of the question of representation, the
petitioner’s request for recognition need not be accompanied by a claim
or proof of present majority representation.?® Nor does the existence
of a question of representation depend on a substantial showing of
interest by the petitioner, such as is required in advance of a hearing.’
Moreover, the Board considers the filing of a representation petition
itself a sufficient demand,®® and a question of representation exists if
the employer refuses to recognize the petitioning union at the hearing.
Such a refusal was found where an employer declined to answer the
hearing officer’s question as to whether the employer was willing to
recognize the petitioner.”* A mere statement of recognition, not con-
summated in a collective bargaining agreement, does not bar a current
determination of representatives.®® Where a refusal of recognition
by the employer is concerned, the fact of nonrecognition, and not the
employer’s motives or intentions, is material.®*

An employer’s petition likewise must be based upon a request for
recognition by a bargaining agent, which the employer refuses to
grant. This requirement was held to have been satisfied where an
employer refused to sign an exclusive recognition contract submitted
by a union,® or refused to grant the request of an incumbent bargain-
ing agent for continued recognition * or for a new contract.*

An employer’s petition raises a valid question of representation only
when there is a current claim to represent all employees in the unit
set forth by the petition.®® Consequently, no representation question
existed when the employer set forth in its petition a unit that included
employees both at its plant and in outlying areas, whereas the union
claimed to represent only the plant employees.

An employer’s petition will be dismissed if the union which re-
quested recognition later disclaims its interest in the employees in a
“clear and unequivocal” manner.*” No such disclaimer was found
where a union began to picket the employer’s premises the same day

2 7. 8. Phosphoric Products Division, Tennessee Corp., 96 NLRB 7.

22J, 1. Case Co., 95 NLRB 1493. New Castle Products, Inc.,, 99 NLRB No 120

28 See The Great Atlantic & Pacific Tea Co., 96 NLRB 660,

20 J, I. Case Co., Bettendorf Works, 18—RC-1210 (not printed).

30 Great Southern Chemacal Corp., 96 NLRB 1013.

31 Philadelphia Eleciric Co., 95 NLRB 71; Coca-Cola Boltling Co., of Pottsville, 97
NLRB 503.

33 The Johnson Bros. Furmture Co., 97 NLRB 246. See also Commercial Equipment Co,
Inc , 95 NLRB 354,

B Commercial Equipment Co , Inc, cited above.

4 Philadelphia Electric Co., 95 NLRB 71.

% Ware Laboratories, Inc., 38 NLRB No. 152.

38 Wm. Wolf Bakery, Inc., 97 NLRB 122,

37 Kimel Shoe Co., 97 NLRB 127; Cal-Ar Corp., Case No. 21-RM-207, Board’s Adminis-
trative Decision No. 645, made public April 14, 1952; The Pontiac Coach Co, Case No.
7-RM-87, Board’s Administrative Decision No. 648, made public April 14, 1952; Valco
Mfg. Co., Case No. 21-RM-213, Board’s Adminjistrative Decision No. 666, made public
June 9, 1952.
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it requested recognition.®® The Board held that in these circumstances
1t was immaterial that the pickets’ placards did not demand recogni-
tion, that the union submitted a statement to a Board agent that it had
made no request warranting an election, and that the union did not
appear at the hearing held later. An election was likewise directed
where, following a telegraphic disclaimer, the union reaffirmed its
representation claim by the continued use of picket signs referring to
the employer’s alleged refusal to recognize the union.®® However, a
majority of the Board held that picketing activities which were car-
ried on primarily for organizational purposes and the placing of the
employer on an unfair list did not invalidate a prior disclaimer of any
claim to represent a majority of the employees.*

b. Decerlification Proceedings

The Board has consistently held that it may direct an election in
a decertification proceeding only if the incumbent bargaining agent
has been certified or is currently recognized by the employer.* In
one case, a majority of the Board held that an uncertified union was
not currently recognized when the employer refused to enter into
negotiations with it for a new contract, because a majority of the
employees had requested the employer not to negotiate further on
their behalf and because decertification proceedings had been insti-
tuted.** The majority declined to hold that the employer’s withdrawal
of recognition was merely temporary, or to give effect to the employer’s
motive in withdrawing recognition. The majority also rejected the
view that the requirement of current recognition must be tested as
of the date of the filing of the petition, rather than as of some later
date. The majority said: ‘

. .. It is true . .. that the Employer might, after our dismissal of the peti-
tion herein, again recognize the Union as the representative of its employees.
However, we do not believe that such a speculative possibility is sufficient to
warrant a strained construction of the Act which would require the Board to
use Federal funds to conduct an election which may deny to the employees for
12 months the right to select any representative. . . .

In a decertification proceeding, as in a certification proceeding
instituted by an employer, the petition will be dismissed if the bargain-

38 The Johnson Bros. Furniture Co, 97 NLRB 246, See also Commercial Equipment Co.,
Inc., 95 NLRB 354.

»® Kimel Shoe Co , 97T NLRB 127.

40 Qeneral Pawnt Corp, 95 NLRB 539 (Chairman Herzog dissenting on the facts;
Board Member Reynolds dissenting from the disclaimer rules). See also Peter Paul,
Inc, Case No. 20-RM-91, Board Administrative Decision No. 640, made public April
14, 1952,

4 See Coca-Cole Botthing Co., of Potisville, 97 NLRB 503, Chairman Herzog and Board .
Member Reynolds dissenting.

42 Coca-Cola Bottling Co., cited above,
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ing agent involved has effectively disclaimed that it is the majority
representative.®

3. Qualification of Representative

Under the act, the bargaining representative of employees may be
an employee or group of employees or any individual or labor organ-
ization acting in their behalf# The Board continues to give effect
to the principle that the selection of a bargaining agent is primarily
a matter for the employees’ own choice. However, it is the Board’s
.policy not to direct an election or issue a certificate if the proposed
bargaining agent lacks the qualifications of a bona fide representative
of the employees,

d. Capacity for Representation

In a number of cases, the Board was requested to dismiss repre-
sentation petitions on the ground that the petitioner was not a “labor
organization” within the meaning of the act. In each of these cases,
the Board found that the petitioner was capable of acting as bargain-
ing agent because it was an organiza‘i‘;ion “in which employees partici-
pate and which exists for the purpose, in whole or in part, of dealing
with employers” concerning subjects of collective bargaining.*® Thus,
the Board rejected a contention that an AFL district council was not
a proper bargaining agent because it had confined itself to assisting
certain locals in negotiating contracts and to furnishing them ad-
ministrative services.* The Board pointed out that the council not
only existed for the purposes named in section 2 (5), but also had in-
dicated its intention to permit employee participation in its operations
by securing designations among the employees it was seeking to rep-
resent directly. Similarly, the Board held that the CIO was a labor
organization for the purposes of section 9 (c) because it was seeking to
represent employees and to bargain for them directly with the em-
ployer named in the petition.” A contention that a petitioning inde-
pendent committee was not a labor organization also was rejected by
the Board because the record showed that the committee had a sub-
stantial employee membership, officers, and its bylaws provided for

4 Cleveland Decals, Inc., 99 NLRB No. 115.

“ See 9 (e) (1) (A)

8 Sec. 2 (5) defines the term *‘labor organization” as any organization of any kind, or
any agency or employee representation committee or plan, in which employees participate
and which exists for the purpose, in whole of in part, of dealing with employers concern-
ing grievances, labor disputes, wages, rates of pay, hours of employment, or conaitions
ot work. .

4 National Clay Products Co, 98 NLRB No. 17. See also Twentieth Century-Fox Film

« Corporation, 96 NLRB 1052 ’

4 Lilectro Metallurgical Co., 98 NLRB No 186.
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bargaining and grievance committees.® The chairman of the com-
mittee testified that it was formed for bargaining and grievance
purposes. \

The Board in several cases declined requests for the exclusion of a
union from the ballot on the ground that it had ceased to be a labor
organization. In one such case, the Board held that a schism vote, in
which members of a local union voted to disaffiliate from the parent
international and set up a new local affiliated with another interna-
tional, did not destroy the old local as a labor organization. The old
local’s charter was not revoked and it still had members and unre-
voked authorizations from employees for deduction of their dues from
their pay, and it still held meetings. ¥ The Board likewise held that
representative capacity was not lost by an independent union which
affiliated with an international union,*® or by an international union
whose merger with another international was imminent at the time
of the hearing.®® However, in the latter case, the Board authorized
the regional director to substitute the union’s new name if the merger
was completed prior to the election.

In one case, the employer contended that a division set up within a
national union to represent the company’s employees on national basis
was not a labor organization under the act because it-was “illegally
constituted” in violation of the union’s constitution or bylaws.®
The Board held that whether it was legally constituted did not affect
its status as a labor organization under the act’s definition. The
Board said: “The question of the legality of its establishment is an
internal union matter which is not a concern of the Board.”

In one case, the Board rejected the contention that the petitioner
was disqualified as bargaining representative because of the admission
of United States Government workers to membership.?® The Board
pointed out that the union did not seek to represent Government em-
ployees, and that it existed in fact for the purpose of bargaining on
behalf of employees of the employer. The Board also declined to dis-
miss a petition merely because the petitioner had sought to include
groups which may not properly form a part of a bargaining unit,
such as supervisors.®

The Board again reiterated that the qualification of a union to act
as bargaining agent for a group of employees is not determined by
its so-called “jurisdiction” for enrolling members. Thus, in a case in

S Hardy Manufacturing Company, 98 NLRBE No 127

@ The Mountain Copper Company, Ltd , 96 NLRB 1018

% The Great Atlantic & Pactfic Tea Company, 98 NLREB No, 55,

% Green Bay Drop Forge Company, 95 NLRB 1122,

52 Continental Baking Company, 99 NLRD No. 123,

" Ravenna Arsenal, Inc., 98 NLRB No 10,
5 Capital Transit Co,, 98 NLRB No. 27,
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which an employer objected to the addition of certain employees to
an existing operating and maintenance unit because of certain pro-
visions of the union’s constitution, the Board said: “The authority
of a bargaining agent to represent employees must be sought in the
consent of the employees and not in the constitution of the labor or-
ganization.” % Thus, rejecting a contention that a craft union could
not represent an industrial unit, the Board observed that it is the
union’s willingness to represent the employees that controls and not
the employees’ eligibility to membership or the exact extent of the
union’s jurisdiction.®® The same principle was applied where pro-
duction and maintenance unions sought to represent clerical  or tech-
nical *® employees. The Board also rejected a contention that a peti-
tioning union was incapable of representing employees outside its
.geographical jurisdiction.®

According to section 9 (c¢) (1), employees may be represented for
collective bargaining purposes not only by labor organizations but
also by individuals. However, the Board has consistently held that
a supervisory employee may not qualify as bargaining agent.®® The
Board has likewise dismissed petitions in which employees were repre-
sented by supervisors for the purpose of decertification proceedings.®

b. Equal Representation of Employees

It is the Board’s policy to withhold certification from a labor organ-
ization if it is shown that it will not represent all employees in the
unit, fairly and without discrimination.®? However, in the absence
of proof of a union’s unequal treatment of some members in the
bargaining unit, the Board will not inquire into the union’s internal
organization.®

In one case, the Board granted a self-determination election to a
group of employees which it found had not been given equal repre-
sentation by the union which had been certified to represent them.®
In this case, the Board found the following situation: The union had
been certified to represent these employees more than 18 months before.
The current contract, although listing these employees as covered,

% Capital Transgit Company, cited above.

% Buzza-Cardozo Company, 99 NLRB No. 19.

57 RCA Service Company, 98 NLRB No. 62; Fox Deluze Foods, Inc., 96 NLRB 1132;
Walson & Co., Inc, 97 NLRB 1388.

53 Bulldog Electmc Products Company, 96 NLRB 642.

5 National Clay Products Company, 98 NLRB No. 17.

8 Kennecott Copper Corporation, 98 NLRB No 14.

8t Qoast Drum and Box Company, 96 NLRB 1135 Cf. Kraft Foods Co , 97 NLRB 1097.

%2 See Sixteenth Annual Report, p. 63. Compare National Clay Products Co., 98
NLRB No. 17.

8 Tri-State Culvert & Manufacturing Company, 96 NLRB 1208,

8 Queensbrook News Co., Inc., 98 NLRB No. 21.
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contained no wage scale for them and stated that their rates of pay,
hours, and conditions of work “will be separately negotiated.” More-
over, the union had similar provisions relating to this class of em-
ployees in contracts with four other similar companies. The em-
ployees involved were paid $32 a week less than any of the other
employees in the unit. The union had granted none of them union
membership and had processed no grievances for them.

In the election, the employees voted for separate representation by
a different union and the Board certified that union as their new rep-
resentative. The employees involved were return room employees of
a magazine distributing company.

The Board, in its decision granting them a self-determination elec-
tion, said :

It is clear that no equal representation was accorded the Employer’s return
room employees by the Intervenor although that union was certified _by the
Board as their collective bargaining representative. In these circumstances
we are of the opinion that the inclusion of return room employees in a broader
unit under our prior unit determination does not necessarily render inappropriate
at this time a separate unit of return room employees. Had the question of
representation for these return room employees arisen originally at a time when
1no union sought to represent them in a single unit with other employees, the
Board might well have found appropriate a residual or departmental unit of
return room employees and directed an election among them on that basis. ‘Such
2 unit is no less appropriate now. Because of the absence of any previous bar-
gaining for these return room employees as a separate unit, we did not in our
earlier decigion deem it necessary to give them a self-determination election. In
the light of development since then we think the advisability of such an election

is apparent.
B. The Contract Bar Rule

To encourage stability of labor-management relations the Board
ordinarily will not conduct a representation election among a group of
employees who are covered by a valid collective bargaining contract
which still has a period to run. In many cases in which a petition
is filed for a representation election, the Board is confronted with a
claim that the employees are covered by an existing contract and
that, therefore, the petition should be dismissed. If it is found that
the asserted contract exists in fact and conforms to certain require-
ments, it is the Board’s policy to consider the contract a bar to a
present election.' This “contract bar rule,” as recently pointed out
by the Board, “is not compelled by the act or by judicial decision there-
under. It is an administrative device early adopted by the Board in

1The petitioner's own contract covering the employees involved cannot serve as a bar.
Puerto Riwo Cement Corporation, 97 NLRB 382 ; Western Equipment Company, 96 NLRB

1376.
228330—53——14
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the exercise of its discretion as a means of maintaining stability of
. R " . .. .
collective bargaining relationships.” 2

The Board’s contract bar rule generally applies if there is in exist-
ence ® a valid, written collective bargaining agreement, signed by the
parties, granting the contracting representative exclusive recogni-
tion, and containing substantive terms and conditions of employment.*

An oral contract does not constitute a bar to an election® This ap-
plies even if the parties’ oral understanding was later incorporated
into a written agreement which was made retroactive.® Nor did it
make any difference that the parties had deferred writing out their
agreement only to wait for Wage Stabilization Board approval of a
wage increase which had been agreed upon.” A written memorandum
embodying some but not all essential terms of an oral interim agree-
ment also was held insuflicient to bar a present determination of
representatives.®

The further rule that a contract is not a bar unless it is signed by
the parties ® has been applied in the case of a contract which had been
approved by the employees covered and was in effect at the time of the
filing of the petition.** In order to be a bar, the contract must be signed
by all parties named in the contract. Thus, a contract signed by the
employer and an international union, but not by a local named as joint
bargaining agent, was held no bar.”* A contract between a union and
an employer association, which had been signed at the time of the pe-
tition by only three out of five association members, was held no bar.??
But the signing of a contract by a person with apparent authority to
bind the contracting party is sufficient,’® and a contract initialed by
the proper parties has been held to be properly signed for contract bar
purposes.*

2 Ford Motor Company,wLRB 932,

3 See Ocean Tow, Inc., 98 NLRB No. 23.

4«The same contract bar rules apply in ce!tification and decertification proceedings.
Sixteenth Annual Report, p. 64

5 See Peters Sausage Company, 95 NLRB 740, The fact that an oral agreement may be
enforceable as a matter of contract law is immaterial for contract bar purposes, Groveton
Papers Co., Inc, 96 NLRB 1369.

¢ Groveton Papers Company, Inc , 96 NLRB 1369.

7 The Specaalty Mfg. Co., 18-RC-1366 (not printed).

8 Groveton Papers Co, Inc., 96 NLRB 1369.

® American Suppliers, Inc., 98 NLRB No. 108; Weber Showcase & Fizture Co., Inc,
96 NLRB 358.

10 Crogsett Paper Mills, 98 NLRB No. 87.

11 fultration Engineers, Incorporated, 98 NLRB No. 182 (Member Styles dissenting).

12 New Jersey Brewers Association, 96 NLRB 1011.

13 New Jersey Oyster Planters and Packers Association, Inc., 98 NLRB No. 174; Avco
Manufacturing Company, 97 NLRB 645 ; Lewittes and Sons, 96 NLRB 775. Cf Herrall-
Owens Company, 92 NLRB 160, Worthington Pump and Machwnery Corporation, 99
NLREB No. 24.

1 Worthington Pump and Machinery Corporgtion, 99 NLRB No, 24; Bemis Rrothers
Rag Co.,, 97 NLRB 1,
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Because a contract must fix the terms and conditions of employment
for the employees covered in order to bar an election, an agreement
regarding pensions only was rejected as a bar.** A contract containing
a no-strike, no-lockout clause, providing for an insurance and pension
plan, but simply continuing “present employment terms” was held no
bar because it made no reference to any specific document setting forth
present employment conditions.’® On the other hand, an agreement
embodying new wage rates and providing for the continuation of the
terms of a specified contract,’” and a contract fixing essential working
conditions in detail though leaving wage rates to future negotiations,*
cach was held to constitute a bar.

1. Effect of Invalid Union-Security Clauses

In keeping with the practice of not giving effect to contracts which
conflict with basic policies of the act, the Board has consistently held
that a contract does not bar an election if it contains an invalid union-
security clause.”® Such clauses are valid only if (1) the contracting
union is the majority representative of the employees in the appro-
priate units covered; (2) the union is, at the time of the execution of
the agreement, in compliance with section 9 (f), (g), and (h) of the
act; (3) the union’s authority to make such an agreement has not been
rescinded in an election under section 9 (e} ;* and (4) the form of
union security provided conforms to the limitations of section

8 (a) (3)™
a. Failure To Provide a 30-Day Grace Period

Section 8 (a) (3) provides that an employer and a union may make
an agreement requiring employees subject to its terms to join the

15 The Gates Rubber Co., 95 NLRB 351 ; Groveton Papers Co, Inc, 96 NLRB 1369,
Bethlehem Steel Compeny, 95 NLRB 1508

18 Bethlehem Steel Company, 95 NLRB 1508.

7 Super Service Motor Freight Co, 98 NLRB No. 73.

18 Spartan Aircraft Company, 98 NLRB No. 19.

19 In one case in which the validity of a union-security agreement was in issue, the Board
rejected the employer’s contention that the Board could not proceed without first obtaining
a declaratory judgment determining the validity of the contract. C. Hiullebrant Dry Dock
Co., Inc., 98 NLRB No. 201. .

¢ On October 22, 1951, the act was amended to dispense with the former requirement
that a union must obtain the approval of a majority of employecs 1n a Boaid-conducted
referendum in order to make a union-security agreement. (Public Law 189, 82nd Con-
gress, 1st Session.) See Sixteenth Annual Report, pp. 13, 14.

2t The Board ruled that a checkoff provision which may be invalid under section 302 of
the act does not destroy a contract as a bar, The Board pointed out that the interpreta-
tion of section 302 was entrusted to other Government agencles and, therefore, the legality
of checkoff provisions in a contract may not be determined in a representation proceeding.
Crown Products Co., 99 NLRB No. 99, modifying insofar as inconsistent ¢ Hager & Sons
Hwnge Manuacturing Company, 8¢ NLRB 163; Decker Clothes, Inc, 83 NLRB 484; The
Broderick Company, 85 NLRB 708, and Saginaw Furniture Shops, Inc , 97 NLRB 1488
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union “on or after the thirtieth day following the beginning of [their]
employment or the effective date of [the] agreement whichever is
later.” This mandatory period is generally known as the 30-day
grace period.

The Board during the past year held that this 30-day grace period
must be granted “only to those employees who are not members of the
union on the effective date of the union-security clause of the contract,
and to new employees hired after said effective date,” but it need not
be granted to persons already employed on that date who were
members of the union.?? This reversed the rule of the Worthington

- Pump line of cases.?

Applying the Krause Milling rule, the Board held valid a union-
security clause which required maintenance of membership in good
standing by all old employees who were members on the effective date
of the contract and all employees who became members thereafter,
when such clause either (1) provided a 30-day grace period for new
employees ** or (2) did not require them to become members.”® But
a clause which did not provide a 30-day grace period for old employees
who were not members of the union at the time the contract was ex-
ecuted destroyed the contract as a bar.*® Nor did a clause requiring
union membership “after thirty days of employment” satisfy the
requirements of section 8 (a) (3), because it compelled employees with
more than 30 days of employment before the effective date of the con-
tract to join the union at once.”” Other union-security clauses held
defective on this ground included one requiring all present employees
“to maintain their membership in the union”; * others providing that
all employees covered by the agreement “shall be and remain members
of the union”; * or that “membership in good standing is a condition
of continued employment.” *® Similarly, an agreement requiring that
“all those employees now working for the company * * * ghall,
not later than two weeks after the signing of this contract, be-

22 Charles A. Krause Milling Co., 97 NLRB 536

2 Worthington Pump end Machinery Corporation, 93 NLRB 527 ; Rock-Ola Manufactur-
ing Corporation, 93 NLRB 1196; Blue Ribbon Creamery, 94 NLRB 201. See Sixteenth
Annual Report, pp 65, 66. In view of this holding, the Boatd vacated the election 1n this
case with permission to the petitioner to file a new petition. Worthington Pump and
Machinery Corporation, 99 NLRB No. 34.

2 American Seating Company, 98 NLRB No. 123 ; Jergey Millwork Co, 97 NLRB 1559.

= Worthington Pump and Machinery Corporation, 99 NLRB No. 24 ; West Steel Casting
Company, 98 NLRB No. 32; American Cyanamid Co., 98 NLRB No. 5; Southland Paper
Mqlls, Inc., 97 NLRB 896.

”Example 8. @&. Martinelli, 99 NLRB No. 12.

2 Krambo Food Stores, Inc., 98 NLRB No. 208 (Members Murdock and Styles dissent-
ig) ; Natwonal Lead Co., 97 NLRB 651. See also Al Massera, 97 NLRB 712,

28 Lever Brothers C’ompa.ny, 97 NLRB 1240

#® Archer-Damels-Midland Co, 97 NLRB 647; see also American Coating Milla, 97
NLRB 638.

3 C. Hilterbrant Dry Doch Company, Inc., 98 NLRB No 201.
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come members” of the union likewise was held invalid for contract
bar purposes.®™ ' '

Other agreements held no bar because of defective union-security
clauses included : A contract providing that new employees must apply
for union membership “within 10 days after going to work,” and that
such employees would be admitted to membership after 4 weeks of
satisfactory service.®? An agreement requiring old nonmember em-
ployees and new employees to become and remain members in good
standing “for the duration of their employment.” #

In several cases the validity of union-security clauses was in doubt
because their terms were ambiguous. In such cases, the Board de-
termined the question by the intent of the parties to the contract.
Thus, in the case of an agreement which did not specifically allow em-
ployees already on the payroll 30 days to become members of the union,
the Board held that the contract was nevertheless a bar because another
clause expressed the union’s intent to incorporate by reference the
30-day grace period provision of section 8 (a) (8).3* Similarly, the
Board in an unfair labor practice case held valid a contractual pro-
vision which in effect required old employees to become members
within 20 days from the Board’s certification of the union’s authority
to enter into a union-security agreement.®® In finding that the clause
was not intended to circumvent the 30-day grace requirement, the
Board took into consideration the language of the clause, the direct
reference to section 8 (a) (3), and the fact that the old employees con-
cerned had actually been accorded 30 days’ grace.

A contract requiring seasonal employees to join the union if retained
in the company’s employ after a certain date likewise was held in-
tended to treat such employees as regular employees and therefore
automatically entitled to the statutory grace period.*

b. Preferential Hiring Clauses

Because the union shop is the maximum form of union security per-
mitted by section 8 (a) (3), a contract providing for any type of
union security which goes beyond the union shop is invalid and will

81 Kress Dairy, Inc., 98 NLRB No. 63. The Board in this case also held that the defect
could not be cured by making the contract effective retroactively, Otherwise, the Board
observed, the 30-day requirement could be circumvented by predating by 30 days every
contract containing a union-security clause.

32 Valley Motor Co , 96 NLRB 1416,

33 New Castle Products, Inc., 99 NLRB No. 120

3¢ American Seating Company, 98 NLRB No 123, Kwmble Glass Dwvrsion, Owens Ilhnois
Glass Co , 96 NLRB 640

35 Standard Brands, 97 NLRB 673. (The case arose prior to the 1951 amendment of
sections 8 (a) (3) and 9 (e) ) See also Kaiser Aluminum & Chemical Corp., 98 NLRB
No 116

3 Kuner Empson Company, 97 NLRB 952.
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not bar an election. Thus, an election is not barred by a contract which
contains a clause requiring the employer to give preference in hiring 1o
members of the contracting union.*” Similarly, a contract was de-
stroyed as a bar by provisions that only union members should have
seniority rights, that the laying off and subsequent rehiring of em-
ployees should be governed by seniority, and that temporarily laid-oft
employees could be rehired only after clearance by the union*® Other
contracts held no bar include: A contract requiring that only union
members in good standing be hired when available, and that new non-
union employees join the union in the manner prescribed by the union’s
constitution.®® A contract providing that nonunion members, hired
when no satisfactory union members were available, must apply for
union membership when employed and “may be taken into the Union”
after 30 days of satisfactory service.* A contract providing that the
union shall supply members to take the place of employees discharged
for failure to achieve good standing.*

However, an employer’s agreemient to “continue to employ none but
members of the union in good standing,” with no reference to the hir-
ing of new employees, was held not to constitute an illegal preferential
hiring agreement.*” Nor was an agreement held unlawful where the
requirement that the company employ only persons in good standing
with the union was accompanied by the statutory requirement that all
employees shall become members after 30 days following their employ-
ment or the effective date of the agreement, and shall then remain
members in good standing.*

¢. Membership Requirements

Section 8 (a) (3) limits lawful discharges based upon union-
security agreements to situations in which the employee has failed
or refused to pay the periodic dues and initiation fees uniformly
required as a condition of union membership. In view of this limita-
tion, the Board has held that a union-security agreement cannot bar
an election if it requires, as a condition of the union membership
necessary to retain employment, payments other than those specified
in section 8 (a) (8), such as “general assessments,” which have no

37 8ee 8. G. Martinelli, 99 NLRB No. 12 ; Knife River Coal Mwning Company, 96 NLRB 1.

3 Slater & Son, 96 NLRB 1026. But see American Dyewood Co, 99 NLRB No. 17
(Member Houston dissenting on another point).

 Stewart and Nuss, Inc., 97 NLRB 1132,

O F.J. Kress Box Company, 97 NLRB 1109

4 C. Hutebrant Dry Dock Company, Inc , 98 NLRB No. 201.

For unfair labor practice cases in which similar clauses were held invalid see Utah
Construction Co., 95 NLRB 196 ; Mundet Cork Corp., 96 NLRB 1142,

4 Danita Hosiery Mfg. Co., 97 NLRB 1499

4 Blackstone Maills, Inc., 98 NLRB Ny, 59,
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“element of regularity or periodicity.”* Similarly, the Board held
that an election was not barred by a contract including a union-
security clause requiring the payment of “special dues” shown to
be levied as fines for nonattendance at union meetings.*® Likewise,
an agreement providing for union membership after a 60-day pro-
bationary period but requiring the payment of dues as of the date
of hiring was held no bar.*® In so holding, the Board pointed out
that the act does not sanction a requirement that employees, as a
condition of employment, pay past union dues which accrued at a
time when there was no obligation to maintain union membership.

On the other hand, the Board held valid a union-security clause
which provided that religious objectors need not acquire union mem-
bership but were required to pay “support money” equivalent to
the union’s membership dues.# The Board held that Congress did
not intend, either in the Wagner Act or in the amended act, to forbid
the practice of obtaining support payments from nonunion members
who would otherwise be “free riders.”

A contract clause which does not clearly impose excessive mem-
bership requirements is presumed to be legal for contract bar
purposes.®

d. Deferred or Amended Clauses

An illegal union-security provision does not prevent a contract from
barring an election if it is accompanied by a clause which clearly
defers its effectiveness. Thus, a contract was held a bar in view of a
saving clause which specifically deferred its union-security provision
until such time as existing laws had been amended, or intepreted, to
permnit the particular provisions.* But, a provision that a union-
security agreement was “subject to Federal law and to a final decision
of a court of last resort,” was held insufficient to suspend the agree-
ment’s operation and to preserve the contract as a bar.*® The Board
also declined to find that a union-shop clause was effectively deferred
either by a provision that, if the clause “shall conflict with any
present or future Federal or State law, the provisions of such law
shall apply,” or by a further provision that the employer shall not
make, under the union-shop clause, deductions from wages “which

4 Imternational Harvester Company, 95 NLRB 730. See Sixteenth Annual Report, pp
67, 68. See also Conlwnental Can Company, Inc., 98 NLRB No. 200, and Lever Brothers
Company, 97 NLRB 124

15 Federal Telephone and Radio Corporation, 98 NLRB No 216.

% Sperry Gyroscope Company, 98 NLRB No. 138.

47 American Seating Company, 98 NLRB No. 123.

48 Spartan Aircraft Company, 98 NLRB No 18.

49 American Dyewood Company, 99 NLRB No 17.

& Maiden Form Brassiere Co., Inc.,, 96 NLRB 678, Malden Electric Company, 96 NLRB

517.
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are prohibited by . . . law,” and that the clause shall terminate
if the deductions “shall be prohibited by law.”** Nor does an oral
understanding or an unsigned agreement that an illegal union-security
clause shall not be enforced preserve a contract as a bar.*

Proper rescission or correction of an illegal union-security clause
restores a contract as a bar to a representation proceeding.®® However,
to be effective, the amendment of the contract must be made before the
filing of the representation petition.** Moreover, a rival union’s claim
to recognition also may forestall amendment of an illegal clause if the
rival union follows up its claim by filing a petition within 10 days.® A
proper amendment has been held effective for contract bar purposes
even though the employees covered were not directly advised of the
amendment.’

2. Coverage of Contract

A collective bargaining contract bars a petition only to the extent
that it covers employees in a group which is generally appropriate for
bargaining and also is substantially identical with, or forms a part of,
the unit sought by the petitioner. Thus, an election is not barred by a
contract which specifically excludes the employee group described in
the petition.”” On the same ground, an association contract is not a bar
to an election among employees of an employer who is neither a party
to the contract nor an association member at the time of the filing of the
petition.®® But a multiplant contract was held to bar an election among
the employees of one plant.®® This wasnot changed by the fact that the
employees at the plant involved had rejected the over-all contract,
when there was a 4-year-old custom that ratification by the employees
at a majority of the plants was sufficient to validate contracts.

A contract in which the parties have substantially departed from
the unit previously certified by the Board does not bar an election in
the certified unit.® But no such departure was found where a smaller
certified unit was merged into a larger group but no actual change in
the composition of the Board-certified unit resulted.s

5t Natronal Malleable and Steel Casting Co , 99 NLRB No 114

52 Kelchum & Company, 95 NLRB 43.

5 Aveo Mfg. Co , 97 NLRB 645,

5 Canada Dry Ginger Ale, Incorporated, 97 NLRB 597

8 National Leed Co.,97 NLRB 651.

% New Jersey Oyster Planters and Packers Association, Inc, 98 NLRB No. 174, Avco
Manufacturing Corporation, 97 NLRB 640; Canede Dry Ginger Ale, Incorporated, 97
NLRB 597.

57 W. H, Anderson Co., Inc.,, 99 NLRB No. 127; Bell Auciait Corp, 98 NLRB No 206 ;
Western Gear Works, 98 NLRB No 29, Queensbrook News Co , 98 NLRB No. 21, Bingham-
Herbrand Corporation, 97 NLRB 65

58 Steward and Nuss, Inc, 97 NLRB 1250.

% Lever Brothers Company, 96 NLRB 448.

o Central Truck Lanes, Inc., 98 NLRB No 56.

81 Lever Brothers Company, 96 NLRB 448
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On the matter of the appropriateness of the unit in a contract
claimed as a bar, the Board this year drew a distinetion between units
marked out by the Board in a contested case and units arrived at by
voluntary agreement between the employer and union. The Board
indicated that, in units set merely by agreement’ among the parties,
it would tolerate some deviation from the Board rules on appropriate
unit. Thus, a majority of the Board upheld as a bar a contract cover-
ing production and maintenance employees which also contained some
terms relating to the working conditions of guards.®? While recogniz-
ing that the act prohibits the Board from including plant guards in
the same unit with other employees, the majority said :

the amended act merely forbids the Board itself to establish as
appropriate a unit containing guards as well as other employees. It does not
mmpose upon the Board a duty to police every contract voluntarily established
by the parties, to determine whether they have covered the working conditions
of individual employees whom the Board, if called upon to make a decision,
would exclude. The Board’s contract bar rule is based upon broad policy con-
siderations. It aims to stabilize the relationship between employers and their
employees’ bargaining represcntatives for the duration of a reasonable contract
term. The Intervenor (union) and the Employer are bargaining on the basis of
such a contract. To disrupt that relationship, it seems to us, should require
something more than a finding that several employees should not have been
included in an otherwise clearly appropriate unit. We specifically do not find
that guards may be appropriately included in a production and maintenance
unit, Contrary to our dissenting colleague’s position, we do not believe that we
are indirectly making any such decision. We simply are not persuaded, as a
matter of over-all policy, that the existence of coverage here warrants disturbing
stability by making inapplicable the Board’s normal contract bar doctrine. To do
s0, we are convinced, would invite wholesale examination of existing contracts
as a first step toward raids by competing labor organizations. It would jeopard-
1ze numberless existing contracts for no reason other than the parties’ voluntary
inclusion of a fringe category of employees whom this Board, when exercising
its affirmative statutory powers, would concededly lack authority to direct them
to include.

A Board panel applied this case as precedent for holding that an
election was barred by a contract made by a union which had been
certified through a consent election as the representative of a unit of
production employees which also included some plant guards.® In
the consent election proceeding which had led to the union’s certifica-
tion, the employer and union had stipulated that certain “guard-
watchmen” were not plant guards within the meaning of the act. On
that basis, they were included in the unit. But the Board, in con-
sidering whether the contract should bar an election, found that these
employees actually were guards within the meaning of the act. The
Board, on its own motion, thereupon excluded them from the unit, but

2 American Dyewood Co , 99 NLRB No. 17 (Member Houston dissenting).
% Sonotone Corp, 100 NLRB No. 170, decided September 11, 1952,
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it declined to hold that this mistaken inclusion of guards in the unit
with other employees had destroyed the contract as a bar.

a. New, Resumed, and Changed Operations

A contract is not a bar if it was executed before operations at the
plant had begun, or assumed normal proportions, or before the em-
ployer had recruited a complement of employees with job functions
representative of its complete work force.®* Nor does such a contract
become a bar because of its amendment after a representative number
of employees has been hired unless the amendment constitutes the
execution of a new contract.®® In this case, the amendment only re-
vised wage scales and progression schedules.

Nor is a contract a bar if a substantial change has occurred in the
employer’s operations between the execution of the contract and the
filing of the petition. Thus, the Board directed an election where the
sawmill and dry kiln operations covered by a contract had been
transferred and combined with lumber mill operations at a new loca-
tion.®® Similarly,in a case involving the employees of two bus garages
which had been acquired by a new corporation, the Board held that an
election for the combined operations was not barred by preconsolida-
tion contracts covering the employees of one garage, because the con-
solidation had resulted in a completely new operation.®”

But a mere transfer of employees from another plant does not de-
stroy a contract as a bar. Thus, the Board rejected a contention that a .
contract covering certain classifications in one of the employer’s plants
was destroyed as a bar because employees doing similar work were
transferred to the plant covered by the contract from another plant
which had been closed.® The Board pointed out that the transfer did
not change the character of the jobs and functions of the employees
in the contract unit, nor result in the creation of new types of jobs.

b. Members-Only Contracts

In accordance with its established policy, the Board rejected as a
bar to an election a contract covering “members only.” ¢ In another
case, where it was not clear whether coverage only of members was
contemplated, the Board admitted evidence to show that the contract

¢ The Hertner Electric Company, 99 NLRB No 85; American Can Company, 98 NLRB
No. 175; Atlantic Refining Oo., 96 NLRB 952 ; Emhart Mfg. Co., 96 NLRB 375; General
Metals Corp , 95 NLRB 200.

6 Carbide & Carbon Chemicals Division, 98 NLRB No. 41.

% Michigan-California Lumber Co., 96 NLRB 1379.

87 Greyhound Qarage of Jacksonville, Inc., 95 NLRB 902.

% Burlders Emporium, 97 NLRB 1113,

® Liggett ¢ Myers Tobacco Company, 98 NLRB No. 210 Cf Herff Jones Company, 97
NLRB 1070 ; H. Muechlstein & Company, Inc., 98 NLRB No. 104,
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was not intended to apply only to members, but to all employees in the
unit.™

3. Schism or Change of Status of Bargaining Agent

The Board adhered to its policy that a contract may not bar an
election if a split or schism within the ranks of the contracting union
creates a serious doubt as to the bargaining right of the competing
factions. The Board has likewise continued to apply the rule that no
contract bar will be found if the contracting agent has ceased to func-
tion on behalf of the employees concerned.

The schism doctrine is applied only when the Board finds that the
employees in the contract unit by some formal concerted action have
unequivocally and effectively disaffiliated themselves from the con--
tracting union.”> The Board recently declared that this exception to
the contract bar rule will be narrowly applied, to prevent it from be-
coming a means of circumventing that rule, or being used merely for
the purpose of “facilitating a raid by a rival union during a contract’s
term, or permitting a group of dissident members to express their dis-
satisfaction with the bargain made by the.representative holding the
contract.” ® Thus, no schism sufficient to invalidate a contract as a
bar was found where disaffiliation action was taken by a bare majority
or only a minority of the union’s membership among the employees
in the contract unit; ™ nor where, following a disaffiliation vote, the
contract union continued to perform its functions under'the contract.”
Nor was a contract removed as a bar by disaffiliation action which was
immediately rescinded,”® or which was not-followed by affirmative
steps toward collective bargaining by the dissident group,” or by
disafliliation vote taken at a meeting under control of the petitioner.
Moreover, a contract was held a bar where the alleged disaffiliation

7 Liggett & Myers Tobacco Company, 98 NLRB No 210"

™ See Boston Machine Works Co, 89 NLRB 59 ; Fifteenth Annual Report, pp. 64, 65.

2K g., Barker and Willamson, Inc, 97 NLRB 562; The Mountamn Copper Co, Lid,
96 NLRB 1018; General Electric Co, 96 NLRB 566 ; Automotive Electric Co, 96 NLRB
314 ; Kearney & Trecker Corp, 95 NLRB 1125 ; Acme, Quality Pawnts, Inc., 95 NLRB 1005 ;
Fitzgerald Mills Corp , 95 NLRB 948,

3 Saginew Furniture Shops, Inc., 97 NLRB 1488,

™ Alhed Container Corporation, 98 NLRB No. 90. See also American Cyanamid Co.,
98 NLRB No 5; Harris Products Co, 96 NLRB 812 See also Trio Industries, Inc, 97
NLRB 1146 ; Leunties €& Sons, 96 NLRB 775.

7 Allied Container Corporation, 98 NLRB No 90. See also American Cyanamid Co.,
98 NLRB No. 5; Canfield 0il Co, 99 NLRB No 112; Continental Southern Lines, Inc.,
99 NLRB No. 42. Seealso Allved Container Corp , 98 NLRB No 90.

% Canfield 011 Co, 99 NLRB No 112; Continental Southern Lines, Inc., 99 NLRB No.
42 See also Allied Container Corp , 98 NLRB No. 90.

7 Loroco Industries, 99 NLRB No. 13 ; Phoemae Manufacturing Company, 98 NLRB No.
135 ; West Steel Casting Company, 98 NLRB No. 32; Hardy Mamufacturing Company,
98 NLRB No. 127.

B Bendwe Products Division, 98 NLRB No. 169 ; Boyle-Midway, Inc., 97 NLRB 895 ; Rez
Curtawn Corp , 97 NLRB 899 ; General Electric Co , 98 NLRB No. 25,
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was merely an expression of dissatisfaction with the contracting
union’s bargain, rather than an indication of a basic intraunion con-
flict over policies or operation.”

The Board also continued to hold that a contract is not a bar to
an election if the contracting union no longer functions as the bargain-
ing agent of the contract unit,® or has abandoned the administration
of the contract.®® Abandonment of a contract was found when the
union which asserted the contract withdrew from the proceeding
after the hearing, apparently for the purpose of avoiding competition
with an affiliate.®

4. Forestalling Contract Bar

‘While the foregoing rules govern the Board’s determination whether
an existing contract is valid for contract bar purposes, another body
of Board rules fixes the time when rival union action must be taken in
order to forestall a contract from becoming a bar to an election.

Generally, the making of a contract or the renewal of an expired
contract following the filing of-a rival petition does not bar an elec-

_tion® ~ Nor does a contract become a bar because the petition was
- later amended regarding such matters as a change in the petitioner’s
affiliation,® or an insubstantial change in the unit requested.®> How-
ever, an. amendment requesting a substantially different unit was held
to constitute a new petition and, therefore, barred by a contract made
after the filing of the original petition but before the amendment.®

The effective date of the contract rather than the date of its execu-
tion generally controls the Board’s determination as to whether a peti-
tion is barred. Accordingly, a petition filed after the execution of a
contract but before its effective date is timely.® However, a contract
may not be made effective retroactively for contract bar purposes.®

Another rule which the Board continues to apply is that an existing
contract which is about to expire is not a bar to an election.®® But the

® Canfield 01l Co., 99 NLRB No. 112; Continental Southern Lines, Inc, 99 NLRB No.
42  See also Alled Contaner Corp., 98 NLRB No. 90; Lew:ittes & Sons, 36 NLRB 775.

8 Armour & Co., 95 NLRB 956 ; Federal Compress & Warehouse Co., 95 NLRB 899. See
also Ordill Foundry & Manufacturing Co., Inc., 38 NLRB No. 53.

8 Gardner-Denver Co, 97 NLRB 77. 1In Cleveland Decals, Inc, 99 NLRB No. 115.

82 The Smith & Wanchester Mfg. Co., 98 NLRB No. 159.

8 Thatcher Glass Mfg. Co., Inc.,, 97 NLRB 238; Weber Showcase & Fizture Co., 96
NLRB 40; Peters Sausage Co., 95 NLRB 89 ; Standard & Poor’s Corp, 95 NLRB 36;
Crown Zellerback Corp., 96 NLRB 378, R

8 Kennedy Broadcasting Co ,96 NLRB 354.

8 The Rauland Corporation, 97 NLRB 1333 ; Hughes Aircraft Company, 99 NLRB No 145

8 American Suppliers, Inc, 98 NLRB No. 108; Herff Jones Company, 97 NLRB 1070.

87 See Sixteenth Annual Report, p 75

8 Stewart and Nuss, Inc., d/b/a Herndon Rock Products, 97 NLRB 1250.

8 The Pure 01l Company, 98 NLRB No. 18; Twentieth Century Fox Fim Corp., 96
NLRB 1052 ; Robertson Brothers Department Store, Jnc., 95 NLRB 271,
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be

‘

Board held a petition was prematurely filed when it was filed so early
that the matter came up for Board decision more than 30 days before
the automatic renewal date of the contract.® A petition filed for the
purpose of forestalling a renewal of an existing contract also was held
premature in a case in which the contract still had 414 months to run,”
and in another case in which the expiration date was 3 months away.??

a. Representation Claim—10-Day Rule

The assertion by a union or other representative of a representation
claim which has substantial support also prevents the later execution
or renewal of a contract with another union from barring an election.
However, if the claim is unsupported, a later contract will become a
bar unless the representative which seeks recognition files a petition
within 10 days from the date of its claim.®

A representation claim in such a case takes effect as of the time it is
received by the employer. In one case, a claim was held to have been
received when a telegraph operator attempted to transmit the content
of the union’s telegram to the employer’s treasurer after business hours,
but was instructed to hold the message until the next working day.*
In another case, a telegraphic claim addressed to the employer’s presi-
dent and received in his absence by the chief operating engineer was
held sufficient notice to prevent a subsequent contract from becoming
a bar.%

b. Automatic Renewal—Timeliness of Petition

Collective bargaining agreements in many instances contain pro-
visions for automatic renewal on a fixed date unless one of the parties,
on or prior to that date, gives notice that it desires to modify or ter-
minate the contract. As first announced in the Mill-B case,” a rival
petition ordinarily must be filed before the automatic renewal date of
a contract to prevent the contract from continuing as bar to an elec-
tion if it is automatically renewed.” In one case, the Board rejected a
contention that the Board’s alleged failure to process a timely petition

% Portsmouth Clay Refractories Co, 97 NLRB 1144,

91 Allied Container Corporation, 98 NLRB No, 90

92 Phoema Manufacturing Company, 98 NLRB No. 135.

8 Swift & Co., 99 NLRB No. 158 ; The Rauland Corp , 97 NLRB 1333 ; Groveton Papers
Co., 96 NLRB 1369 ; Kennedy Broadcasting Co., 96 NLRB 354 ; Grunnell Corporation,
97 NLRB 1268. The 10-day rule was established in General Electric X-Ray Corp., 67
NLRB 997, and is usually referred to by that name

% Samuel Stamping and Enameling Co., 97 NLRB 635.

% Groveton Papers Co , Inc., 96 NLRB 1369.

% Mill B., Inc.,, 40 NLRB 346. Since this case the automatic renewal date of a confract
has been commonly referred to as the “Mill-B date.”

97 Foundry Manufacturers Negotiating Commitiee, 98 NLRB No. 187; Kreuger Sentry
Gauge Co., 98 NLRB No, 65 ; The Gates Rubber Co., 95 NLRB 351.
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until after the automatic renewal date of the contract precluded the
direction of an election.?®

¢. The 60-Day Notice Rule

When the parties to a contract have given 60 days’ notice of termi-
nation in accordance with section 8 (d) (1) of the act, the execution
of a new contract within the 60-day period bars a rival petition. This
rule, announced in the De Soto Oreamery case ® applies even though
the petition is filed before the automatic renewal date of the original
contract. In one case in which the rule was applied, the Board re-
jected a contention that the 60-day notice served by the contract union
was ineffective because the terms of the new contract had in fact been
agreed upon before notice of termination of the old contract was
served.

5. Reopening of Contracts

The Board continued to apply its rule? that the reopening of a
contract by the mutual consent of the parties, for the purpose of
adjusting terms to changed conditions, does not remove the contract
as a bar to an election? However, the Board again pointed out that a
premature extension of the contract made in such renegotiation will
not be given effect, and that the Board’s earlier decisions, “while per-
mitting changes made necesary by fluctuating economic conditions,
have carefully preserved the right of employees to change their bar-
gaining representative at predictable intervals.” *

6. Premature Extension

To prevent the contract bar principle from being used to deprive
covered employees indefinitely from exercising their right to change
representatives, the Board has consistently applied the rule that a
prematurely extended contract does not bar a petition which would
have been timely except for the premature extension. This rule was
again applied during the past year, both in the case of petitions which
were timely in relation to the original expiration date of the extended
contract ® and of petitions filed before the automatic renewal date of
the original contract.® However, the Board also pointed out again

987, 8. Phosphoric Products Div., 96 NLRB 7.

% DeSoto Creamery & Produce Company, 94 NLRB 1627 (1951). See Sixteenth Annual
Report, pp. 79, 80.

1 Robertson Brothers Department Store, Inc., 97 NLRB 258

2 Western Electric Co, Inc, 94 NLRB 54. See Sixteenth Annual Report, p. 74.

3 See for instance, F. Burkart Mfg. Co., 96 NLRB 1049.

4 National Gypsum Co., 96 NLRB 676.

8 Pan American Refining Corp., 95 NLRB 625
. ¢ The Reliance EHlectric & Engwneering Company, 98 NLRB No 92; Sprague Electric

Compoeny, 98 NLRB No. 89 ; General Foods Corporation, 97 NLRB 1243,
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that premature extension of a contract does not render the extended
contract ineffective as a bar during the period that the original con-
tract would have remained in effect without the extension.” But
there was no premature extension when the parties to a contract gave
60 days’ notice of termination under section 8 (d) (1) and executed 2
new contract during the 60-day period.®

In other cases, the Board declined to deny employees the right to
change bargaining agents, if they wished, merely because substantial
benefits were obtained for employees by bargaining for a longer
period; ® or because an extended contract was necessary to incorporate
a revised wage schedule for Wage Stabilization Board approval,*® or
because the contract extension was otherwise prompted by changed
economic conditions.® The Board also held that the premature exten-
sion doctrine applies even though the contracting parties have no
knowledge of rival union activity.’* But a majority of the Board ex-
pressed the view that participation by the petitioning union in the
negotiation of the extended contract should be held to preserve an
otherwise prematurely extended contract as a bar, because the peti-
{ioner by its action accepted the benefits of the extended contract.”®

New Test of Long Term Contracts

The Board, after the close of the 1952 fiscal year, adopted a new
test for determining the reasonable term for a collective bargaining
agreement to operate as a bar to a Board representation election. The
new test applied to contracts of more than 2 years’ duration is based
upon whether or not a substantial part of the industry concerned is
covered by contracts of similar term.** Applying this test, the
Board found that contracts of approximately 5-year terms could
operate as election bars in the automobile,”®* farm equipment *** and
automotive parts industries.*s

8. Termination of Coniract

The existence of a contract as a bar depends at times upon whether
or not the asserted contract has in fact been terminated by proper

7 See The Reliance Blectric & Engineering Company, 98 NLRB No. 92.

8 Robertson Brothers Department Store, Inc., 97 NLRB 258,

8 National Gypsum Company, 96 NLRB 676,

10 Barber Motors, Inc, 99 NLRB No. 33.

1 The Van Iderstine Company, 95 NLRB 966,

12 National Gypsum Company, 96 NLRB 676.

13 Raytheon Manufacturing Company, 98 NLRB No. 121 (panel Member Murdock dissent:
ing) and 98 NLRB No. 217 (decision by the full Board, Members Houston and Styles
dissenting),

:33 General Motors Corp , 102 NLRB No. 115 (February 1953)

1Bb Qeneral Motors Corp., cited above, General Motors Corp, 102 NLRB No. 124
(February 1953).

Be Allis Chalmers Mfg. Co., Q_Z_NLRB No. 116 (February 1953).

134 Bendaw Product Dim‘sion,_l_o_z‘NLRB No. 114 (February 1953).

L
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notice from the parties. Because termination must be made in the
manner provided in the contract, giving notice to terminate a contract
with an automatic renewal date on that date was held insufficient
where the contract called for notice before the renewal date* How-
ever, a termination notice received by an employer 59 days before the
termination of a contract which provided for 60 days’ notice was given
effect by the Board when the conduct of the parties during a period
of 3 months before the Board hearing indicated an intention to waive
the defect in the union’s notice.'

In one case, the timely termination of a master contract negotiated
by the petitioner was held to have also terminated the contract of the
intervenor which, under an established practice, had accepted the
master contract as to wage rates.’® In holding that the automatic
renewal of the intervenor’s contract had been effectively prevented,
the Board took into consideration the fact that the intervenor, by
participating in the negotiations between the employer and the peti-
tioner for a new contract, apparently had acquiesced in the termination
of its contract.

C. Waiver

The Board is at times confronted with the contention that a peti-
tioning or intervening union has waived the right to represent em-
ployees in a proposed unit and therefore should not be permitted to
participate in an election.

In the Raytheon case, dismissal of a craft severance petition was
sought because of the existence of an agreement between the petition-
ing union and intervening union in which the petitioner had obligated
itself for an indefinite time not to petition for any unit other than the
employer’s production and maintenance employees.! In the earlier
Briggs Indiana case, the Board had declined to entértain the petition
of a union which had agreed with an employer not to seek to represent
plant protection employees for 1 year.? But the Board refused to
give effect to the contract in the Raytheon case. Two members of the
Board ® were of the view that while the Briggs Indiana rule would have
applied during the first 2 years of the interunion agreement, it should
not be applied to permit the agreement to prevent an election after
having run for nearly 4 years. Two Board members * favored an elec-
tion on the ground that the agreement was of an indefinite duration,

1 Williams Laundry Co , 97 NLRB 995

% Augat Bros , Inc , 97T NLRB 993

8 Portland Bolt & Manufacturimg Co , 97 NLRB:1340

! Raytheon Manufacturing Company, 98 NLRB No 121 and 98 NLRB No 217 (Member
Murdock dissenting).

2 Briggs Indiana Corp , 63 NLRB 1270.

¥ Chairman Herzog and Member Peterson
4+ Members Houston and Styles.
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was vague, and unlike the contract in Briggs Indiana, bound two
unions rather than an employer and the representative of its em-
ployees.® Another case, involving alleged waivers, the Board declared
that the public interest in industrial stability requires that

A party to a contract who wishes to waive or avoid the Board’s contract bar

doctrine should be required to obtain from the other party approval of contractual
provisions which do so in clear and unmistakable language.
This case involved a contract which provided that the company agreed
to recognize the union as the representative of employees in units for
which it is and continues to be” the designated representative through
Board certification.® The termination clause of the contract stated that
the agreement was between the company and the “recognized” union.
The petitioning union and the employer contended that these two
clauses, read together, rendered the contract inoperative as a bar.
The contracting union contended that these clauses were intended only
to-relieve the employer of liability under the contract in case the
Board, on other grounds, found the contract no bar to an election.
The Board held that the language of the two clauses was not sufficiently
clear to justify reading them as a general waiver of the contract bar
rule.”

The Board also held that the express exclusion of a group of em-
ployees from a contract unit does not constitute an agreement on the
part of the contracting union not to represent them.? In another case,
the Board rejected the contention that a union had previously waived
its right to assert an existing contract as a bar by consenting to an
election in one of the units covered by the contract.®

D. The Impact of Prior Determinations

To enable a newly certified bargaining agent to establish bargaining
relations and negotiate a contract, the Board has long followed the
policy of considering a certification as a 1-year bar to any redetermina-
tion of the representative of the same unit. The Board’s policy is
reinforced by section 9 (¢) (3) of the amended act, which prohibits
the holding of more than one Board election in the same unit during
any 12-month period.

5 Member Murdock dissented on other grounds,

8 General Electric Company, 99 NLRB Nos. 35, 36, 37, and 38,

7 After the close of the fiseal year, the Board directed elections in the General Eleciric
cases because the petitions in those cases were filed only about 30 days from the automatic
renewal date of the contract involved. See General Electric Co., 100 NLRB Nos, 215,
216, and 217. ’ .

8 Western Gear Works, 98 NLRB No. 20; Martin Parry Corporation, 95 NLRB 15086,

¢ General Electric Company, 98 NLRB No. 25.

228380—53——5



54 Seventeenth Annual Report of the National Labor Relations Board

1. Prior Certification

Under the Board’s 1-year rule, a petition filed within 1 year from
the date of the incumbent union’s certification will be dismissed in the
absence of unusual circumstances! This rule was strengthened after
the close of the fiscal year 2 when the Board dispensed with the prac-
tice of docketing petitions filed during the twelfth month of the certi-
fication year2? Upon reconsideration of its former practice the Board
concluded that
the mere retention on file of such petitions, although unprocessed, cannot but
detract from the full import of a Board certification, which should be permitted
to run its complete 1-year course before any question of the representative status
of the certified union is given formal cognizance by the Board.*

In one case,the Board held that, as indicated in earlier precedents,
evidence of a schism within a certified union “is an unusual circum-
stance which justifies the processing of a petition within the certifica-
tion year.”® In another case, a certified union was found not entitled
to the normal 1-year protection where the union had entered into an
illegal union-security agreement and had taken no steps to cure the
defect in its contract. But the Board reaffirmed its rule that a union
does not lose the benefit of certification because of its affiliation later
with another union when no substantial change in organization
resulted.”

2. Prior Election

In giving effect to the 12-month limitation on elections provided in
section 9 (c) (3), the Board has continued to compute the 12-month
period from the date of the balloting.® It rejected contentions that
the period of limitation begins to run on the date of the final determi-
nation of the results of the election. The Board also reaffirmed its
ruling that section 9 (¢) (3) does not prohibit the initial processing of
a petition filed near the close of the election year, if the new election
is not to be held until more than 1 year after the prior election.?

The rule that a prior election does not bar a new election for em-
ployees omitted from the earlier voting unit was held applicable in a

1 Example : Sunft & Oo., 94 NLRB 917,

2 See Centr-0-Cast & Engineering Co., 100 NLRB No. 253 (October 1952), overruling
prior inconsistent decisions.

8 See Sixteenth Annual Report, p. 84.

4 Centr-0-Cast & Engineering Co., cited above.

5 General Electric Compaeny, 96 NLRB 566. See also Swift & Company, 95 NLRB 917
and Jasper Wood Products Co., Inc, 72 NLRB 1306. See discussion of Schism, p. 47.

¢ F. J. Kress Box Co., 97 NLRB 1109. )

? The Great Atlantic & Pacific Tea Company, 98 NLRB No. 55.

8 Heekin Can Company, 97 NLRB 783.

?® Ingleheart Brothers Division, General Foods Corp., 96 NLRB 1005.



Representation and Union-Shop Cases 55

case in which, before the close of the hearing, the petition for a plant-
wide unit was amended to exclude employees among whom an election
had been held less than a year before.’* Nor was a one-State election
for employees of an interstate insurance company held barred because
some of the employees in the one-State unit, less than 12 months be-
fore, had participated in an election among employees in a number of
the company’s districts located in several States. In the Board’s view,
the one-State unit was not the “unit or . . . subdivision” in which the
prior election took place, and in which a new election was prohibited
by section 9 (¢) (3).12

In two cases, the Board found that the prior elections were invalid
and that, therefore, the 12-month limitation of section 9 (¢) (3) did
not apply.’? One case involved a consent election which was set aside
by the regional director upon finding that the consent election agree-
ment of the parties was defective.’® In the other case, an election in
an employer-wide unit was held invalid as to one group of employees,
because they had been included in the voting unit through error.:*

E. Unit of Employees Appropriate for Bargaining

The Board has the duty under the act to determine what group of
employees constitutes an “appropriate” unit for bargaining with their
employer, to “assure to employees the fullest freedom in exercising
the rights guaranteed by this Act.”* The Board makes such a deter-
mination only when required in a representation or unfair labor prac-
tice case before it.

The Board’s discretion in determining bargaining units is limited,
however, by section 9 (b) to the extent that “the unit appropriate for
the purposes of collective bargaining shall be the employer unit, craft
unit, plant unit, or subdivision thereof.” The proviso of section 9 (b)
further limits the Board’s discretion as follows: )

1. Professional employees may not be included in a unit of non-
professional employees, unless a majority of the professional em-
ployees vote for inclusion in such unit.

2. No craft unit may be held inappropriate on the ground that a
different unit was established by a prior Board decision.

0 Floride Citrus Canners Cooperative, Inc , 96 NLRB 1021

it Home Beneficial Life Insurance Co., 98 NLRB No. 160 ; see also Roberison Brothers
Department Store, 35 NLRB 271. Compare The Great Atlantic & Pacific Tea Company,
98 NLRB No. 55.

2 Sec. 9 (¢) (3)ispecifies “a valid election.”

8 The Welch Grape Juice Company, 96 NLRB 214,

1 Ravenna Arsenal, Inc, 98 NLRB No. 10.

18ec. 9 (b). The act does not require the Board to determine the only ultimate, or most
appropriate, unit but merely an appropriate unit. See Sixteenth Annal Report, p. 85.
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‘

3. Plant guards, who enforce rules for the protection of property
or safety on an employer’s premises, may not be included with other
employees.?

The broad standards of section 9 (b) are applied in all cases in
which the Board is asked to determine the exclusive bargaining repre-
sentative. Besides representation election cases, this includes cases
in which an employer is charged with violating section 8 (a) (5) by
refusing to bargain with the representative of employees in an appro-
priate unit, cases in which a union that represents employees in an
appropriate unit is charged with violating section 8 (b) (3) by re-
fusing to bargain with their employer, and cases in which the Board
must determine whether a union-security agreement is valid, in that
it covers employees in an appropriate unit as required by section
8 (a) (3).

In determining the appropriateness of a unit, the Board is usually
confronted with one or more of the following basic issues: (1) The
type of the unit, i. e., whether an industrial unit, embracing all pro-
duction and maintenance employees, a craft unit, or some other group
of employees with mutual interests is proper; (2) the scope of the
unit, i. e., whether it should be a multiemployer, multiplant, plant-
wide, or some smaller departmental unit; and (3) the composition of
the unit, i. e., whether “fringe” groups such as clerks, inspectors, or
custodial employees should be included in the unit. The composition
of bargaining units also is limited by section 2 (3) of the Act, which
exempts certain classes of employees from its operation.?

The numerical size of a unit is important only in that the Board
has consistently held one-man units inappropriate,* but two employees
may constitute an appropriate unit.®

In resolving unit issues, the Board has developed certain rules and
standards which it recapitulated in a recent decision.® The Board
said in this case:

First and foremost is the principle that mutuality of interest in wages, hours,
and working conditions is the prime determinant of whether a given group of
employees constitute an appropriate unit.

2 Moreover, the Board may not certify as bargaining agent for gnards any union that
admits other employees as members or that is “affiliated directly or indirectly” with an
organization admitting nonguard employees. Sec. 9 (b). (8).

38ec. 2 (3) expressly excludes from the term “employee” as used in the act “any
individual employed as an agricultural laborer, or in the domestic service of any family
or person at his home, or any individual employed by his parent or spouse, or any
individual having the status of an independent contractor, or any individual employed as
a supervisor, or any individual employed by an employer subject to the Railway Labor
Act, as amended from time to time, or by any other person who is not an employer as
herein defined.”

4 Binclair Rubber, 96 NLRB 220. National Container Corp., 99 NLRB No. 172.

5 Kentucky Synthetic Rubber Corporation, 95 NLRB 453,

¢ Continental Baking Company, 99 NLRB No. 123 (Member Styles dissenting).
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The Board specifically declined to depart from the mutual interest
principle and determine the appropriate unit on the basis which would
provide the greatest degree of bargaining power for the employees, as
suggested by the union. Rejecting the consideration of such a “power”
factor, the Board said:

‘We do not believe that, even considering Section 9 (b) together with Section
1 of the Act, as urged by Continental Division [the union], the inference is
warranted that Congress intended that the Board should consider the power
factor in unit determination. Section 1 only discusses inequality of bargaining
power between employers and “employees who do not possess full freedom of
association or actual liberty of contract.” That is not the case here * * *,

The application of a power test would bring economic warfare to the fore-
front of collective bargaining, instead of keeping it in the background where it
belongs. Indeed, one of Continental Division’s objections to the present units
seems to be that it is handicapped by not being able to strike all Continental
plants at the same time. Finally, the Board would be faced with an impossible
administrative problem in trying to decide when equality of bargaining power
does not exist. For all these reasons, we reject the proposed power factor
as a test in unit determinations.

Regarding the sufficiency of mutual interests among employees, in
a proposed unit, the Board said :

In deciding whether the requisite mutuality exists, the Board looks to such
factors as the duties, skills, and working conditions of the employees involved,
and especially to any existing bargaining history. In relevant cases, the Board
also considers the extent of organization, and the desires of*employees where one
of two units may be equally appropriate. Where the employees in more than
one plant of an employer are involved, such factors as the extent of integration
between plants, centralization of management and supervision, employee inter-
change, and the geographical location of the several plants, are also considered.”

Also the Board continues to follow its policy of not considering
special factors unrelated to work interests and functions. Thus, the
Board refused to exclude employees from a unit on the basis of union
limitations on membership.®! Nor did the Board agree with an em-
ployer’s contention that the unit placement of certain firemen should
be controlled by the fact that the firemen could effectively shut down
the plant in the event of a strike.® The Board also continues to apply
the rule that bargaining units will not be established on the basis of
such factors as race, nationality, or sex. Thus, the Board in one case

7 Section 9 (¢) (5) provides that “In determining whether a unit is appropriate * * *
the extent to which the employees have organized shall not be controlling,” but tlis does
not preclude the Board from giving some consideration to the extent of self-organization
where other factors are given proper weight. Walgreen Co. of New York, Inc., 97 NLRB
1101 ; Emil Denemark, Inc., 96 NLRB 1087 ; Twn Processing Corporation, 36 NLRB 300 ;
Muswick Beverage and Cigar Co., Inc., 97 NLRB 509.

8 Charles of the Ritz Operating Corp., 96 NLRB 309. See also Broadhead-Garrett Co,
96 NLRB 669, and Underwriters Salvage Co., of New York, 99 NLRB No. 54.

2. D. Peck & Co., Inc., 96 NLRB 1130,
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declined to separate employees in a salvage warehouse from employees
in a cotton salvage “pickery,” for unit purposes, simply because the
warehouse employees were generally men whereas those in the “pick-
ery” were generally women.'

1. Collective Bargaining History

The history of collective bargaining pertaining to any group of em-
ployees whose representation is under consideration often plays an
important part in determining the appropriate unit. While the
Board does not consider itself bound by the applicable bargaining
history in deciding whether a unit is appropriate,” it generally does
not disturb a well-established bargaining pattern unless strong reasons
exist for doing s0.? For example, in the case of a grocery chain, the
Board held that in view of an existing bargaining history a unit of
one out of five store groups in one of the employer’s operating dis-
tricts was appropriate, although the group was not an administrative
entity.® The Board stated, “Though ordinarily the Board seeks to
establish a unit pattern which conforms to the Employer’s organiza-
tional structure, we cannot ignore a pattern of bargaining which has
established units without regard for administrative lines, as in this
case, and impose a disruptive finding upon a fixed bargaining pattern.”
Similarly, in another case, the Board found inappropriate a unit of
powerhouse employees, where for 10 years they had been represented
as parts of four plant-wide craft units and a plant-wide residual unit.**

However, the prior inclusion of a public utility’s meter readers and
collectors in a unit with physical or outside employees was held not
to preclude their transfer to a system-wide clerical unit.® In the
Board’s opinion, the prior unit placement was not controlling because
the employees concerned shared a greater community of interest with
the utility’s other clericals and their former inclusion in the physical
unit had interfered with their promotion.

To be accorded controlling weight by the Board, the bargaining
history of the unit must be substantial both as to duration and as to
the basis on which the parties bargained. Thus, where a plant was
in full operation for only about 2 months before the filing of the
© petition, the Board held that a bargaining history of such short dura-

10 Underwriters Salvage Oo., 99 NLRB No 54

1 National Cash Register Company, 95 NLRB 27; Stack & Company, 97 NLRB 1492
(Member Murdock dissenting).

12 See Sixteenth Annual Report, p 86.

B The Great Atlantic & Pacific Tea Co., 98 NLRB No 55. See also Safeway Stores, Inc.,
96 NLRB 998.

1% Phelps Dodge Corporation, 98 NLRB No. 107.
1 Pacific Gas and Electric Company, 97 NLRB 1397.
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tion was clearly not controlling.* Similarly, where the history of
bargaining on a multiemployer basis was of less than 1 year’s duration,
and was preceded by 10 years of bargaining on a single-employer basis,
the Board held that such a history was insufficient to warrant a con-
clusion that only a multiemployer unit was appropriate” But a 19-
month period of association-wide bargaining immediately preceding
the filing of the petition was found sufficiently long to preclude the
establishment of a single employer unit, notwithstanding a previous
bargaining history of about 16 years on a single employer basis.’

The Board does not give controlling weight to an inconclusive,
confused, or fluctuating history. Thus, the Board discounted past
bargaining which was conducted on the basis of varying unit concepts
and therefore did not establish a fixed unit pattern.?® Similarly, the
Board ignored a history of bargaining conducted on a basis which no
longer existed as an effective means for bargaining.® Moreover, the
Board attaches little weight to bargaining relations maintained only
on behalf of employees who are members of the union.?* A bargaining
history established by consent election agreement and one based on
bargaining without any written contract are not controlling.?® Nor
is a history controlling if it preceded the employment of a representa-
tive group of workers, or if a substantial change in operations has
since taken place.®

18 Sprague Electric Co., 98 NLRB No. 89: Thatcher Glass Manufacturing Co., Inc.,
97 NLRB 238  See also Permanente Steamship Corp., 96 NLRB 827.

17 The Van Iderstine Co, 95 NLRB 966. See also Manhattan Coil Corp., 98 NLRB No
194, where a 3-month bargaining history based on a Board election was held not controlling
in view of a 9-year history on a different basis and an organizational change in operations.
And see St. Regis Paper Co, 97 NLRB 1051 ; and Meitro Glass Bottle Co, 96 NLRB 1008,

B8 Taylor and Boggis Foundry Division Consohdated Iron-Stcel Manufacturing Co,
98 NLRB No. 83. See also the Manufacturers’ Prolective & Development Ass’n. (Con-
solidated Iron-Steel Menufacturing Co., Taylor and Boggis Division), 95 NLRB 1059,
involving the same employer, where a majority of the Board directed a union-security
election in a single employer unit, holding that a 1-year history of association-wide
bargaining was too brief to make this broader unit the only appropriate one

8 Western Electric Co, Inc, 98 NLRB No. 154; Stewart and Nuss, Inc., 97 NLRB
1250. See also Ocean Tow, Inc, 98 NLRB No 23, and 99 NLRB No. 84; and J. C.
Penney Co., Inc, 97 NLRB 243.

20 Gladding, McBean & Co., 96 NLRB 823 (disintegration of multiemployer bargaining
relationship).

2 Liggett & Myers Tobacco Co., 98 NLRB No. 210. Compare with International Paper
Co., 97 NLRB 764, where, while the contract in the latter case provided for recognition
of certain unions as “agencies representing their memberships,” the bargaining history
was held controlling since the contract’s substantive provisions clearly showed the inten-
tion to grant exclusive recogrition as the representative for all employees and was so
interpreted in practice. See also Si. Regis Paper Co., 97 NLRB 1051, and Foundry
Manufacturers Negotiating Commattee, 98 NLRB No. 187.

2 Standard Lime and Stone Co , 95 NLRB 1141, footnote 5.

2 Emhart Mfg. Co., 96 NLRB 375. See also Industrial Lamp Corp., 97 NLRB 1021,
where the Board found that, when a parent company and its subsidiary constituted a
single employer, the bargaining history for the subsidiary alone, before the parent company
began operations at the plant, could not militate against 1ts unit finding,
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-~

The Board has consistently declined to make a unit determination
on the basis of a bargaining history which disregards well-established
Board principles. Thus, a history of bargaining on a company-wide
basis, which was inconsistent with the Board’s certification of a sepa-
rate plant unit, was held not to be controlling.?

Ordinarily, the bargaining history which the Board considers is
that of the employees sought to be represented, but in some cases the
Board has also considered as a factor in unit determinations the estab-
lished bargaining practices of other similar groups of employees in
the locality or industry. Thus, in finding a unit of soda fountain
clerks employed at several chain drug stores inappropriate, the Board
considered the fact that there was an established pattern of store-wide
bargaining for chain drug stores in the area.® Similarly, in granting
a self-determination election to certain employees, the Board accorded
weight to the established bargaining pattern in the maritime indus-
try.® However, the Board declined to find a separate unit of paper
handlers appropriate merely because such units existed elsewhere in
the newspaper industry. The Board noted in this case that it was
not shown that such a pattern of bargaining was characteristic of
the industry, and no such unit had ever been certified.” Nor would
the Board limit a unit to English language announcers at a radio
station employing both English and foreign language announcers,
merely because the petitioning union had contracts with other stations
in the area limited to artists performing on English language
programs.®

2. Units of Craft Employees

The grouping of employees for collective bargaining on the basis
of their skills as craftsmen is requested in numerous cases. The act
does not require that craftsmen be granted separate units, but it does
provide that the Board shall not reject such a unit merely because a
different unit was established by a prior Board determination.?

2 Bethlehem Pacific Coast Steel Corp., 99 NLRB No. 21. Sece also Merck & Co , Ine.,
98 NLRB No. 52.

While the Board has also held that the bargaining experience of a union found to have
been illegally assisted by an employer is not controlling (see Sixteenth Annual Report,
p. 87), it did@ not consider itself precluded from giving weight to a bargaining history
merely because of the presence of an illegal union-security clause in a contract, Meyer’'s
Bakery of Little Rock, Inc., 97 NLRB 1095,

= Walgreen Co. of New York, Inc., 97 NLRB 1101, See also Kress Dairy, Inc., 98
NLRB No. 68.

28 Ocean Tow, Inc., 98 NLRB No. 23.

#1 The Denver Publishing Company, 97 NLRB 1454,

28 Emil Denemark, Inc., 96 NLRB 1087. See also The Arthur A. Johnson Corp., 97
NLRB 1466, where a pattern of area-wide bargaining applicable to building trades em-
ployees was found inapplicable to technical employees and insufficient to defeat the request
for an on-the-site single project unit for field technical employees

20 Section 9 (b). See National Tube Co., 76 NLRB 1199 (1948).
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The Board has continued to follow its general policy of granting
craft employees separate elections to enable them to express their own
wishes on their grouping for collective bargaining.® In such an
election, if the craft employees vote for the union seeking the broader
unit, they are taken to desire inclusion in a representation unit with the
other employees; if they vote for the union seeking the craft unit,
they are taken as desiring a separate unit.

However, in certain industries, the Board has declined to carve out
units of craftsmen because of the close integration of the work of the
craftsmen with that of other production employees. These industries
are basic steel production, basic aluminum production, lumbering, and
wet-milling. % .

To establish a craft unit, of course, it is necessary to show that the
employees involved actually are craftsmen engaged in their craft.
The Board recently restated its policy on this point as follows:

. . . the initial prerequisite for the establishment or severance of what is
alleged to be a craft unit is the existence and use of true craft skills by the
particular employees involved. [An operation] can be a true eraft when it
involves nonrepetitive work performed by individuals who on the basis of training
or experience possess and utilize a high degree of craft skills. But [the same
operation] can also involve repetitive, routine work performed by individuals
who either do not possess or are not required to utilize any true craft skills.
Therefore . . . in the case of any group asserted to be craft, the Board
will neither establish a separate craft group nor include [the employees] in any
other pure craft units unless the work involved calls for the exercise of craft
skills and the employees involved possess such skills.*

The Board has consistently recognized the craft status of employees
who are engaged in the work of a traditional craft and who have had
to undergo extensive training or apprenticeship in order to qualify
in their particular craft.?* Thesehave included such established crafts
as machinists, millwrights, carpenters, electricians, blacksmiths, pipe-
fitters, and watchmakers.®

The Board also continues to grant separate bargaining units to
employees in certain types of work which have come to be traditionally

3 Campbell Soup Co., 98 NLRB No. 112 ; Reliance Eleciric & lingineering Co, 98 NLRB
No. 92; Pacific Coast Shipbuilders and Ship Repairers, 98 NLR'B No, 35 ; Sinclair Rubber,
Inc., 96 NLRB 220.

81 See discussion, p 64.

32 International Paper Co., 96 NLRB 295. See also Ludlow Typograph Co., 95 NLRB 2.

23 See Bullock’s, Inc., 99 NLRB No. 103; Armstrong Cork Co., 97 NLRB 1057; and
Sinclair Rubber, Inc., 96 NLRB 220. But the mere absence of a formal apprenticeship
program at employer’s plant does not preclude craft severarice, where the employees in-
volved have had comparable training and experience elsewhere or have secured such training
through on-the-job instruction. See Detroit Hardware Mfg. Cp., 98 NLRB No. 61 ; Ravenna
Argenal, Inc., 98 NLRB No. 10; Milprint, Inc.,, 97 NLRB 241 ; Sinclair Rubber, Inc., 96
NLRB 220 ; and United States Time Corp., 95 NLRB 941,

3 Bee Armstrong Cork Co., 97 NLRB 1142; and Sinclair Rubbdber, Inc., 96 NLRB 220;
Busch Kredit Jewelry Co , Inc., 97 NLRB 1386.
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regarded as similar to crafts even though not requiring craft skills.
Truck drivers,” powerhouse operators,®® and foundry workers* are
among the employees falling generally in this category.?® But the
Board has declined to accord craft status to such employee classifica-
tions as refrigerator cabinet servicemen at ice cream manufacturing
plants,® riggers at a tin smelting plant,* overhead cranemen at a cop-
per mill,#* air-conditioning operation and maintenance employees at
a rubber plant,*? shaftmen on a construction job for a copper mine,*
and lubricators at a floor covering manufacturing plant.*

However, the Board has permitted separate representation for a
homogeneous group of highly skilled employees even though they are
not “true craftsmen within the traditional sense of the term,” provided
their interests are sufficiently different from those of other employees
in the plant.® Thus, a Board majority held that full-fashioned
hosiery knitters in a hosiery mill could be separately represented be-
cause they constituted a homogeneous group of highly skilled em-
ployeess Similarly, the Board found separate units appropriate for
such categories as cutters at a ladies’ blouse manufacturing plant,
lithographic processing employees at a metal container manufactur-
ing plant,® and alteration department employees at a retail apparel
store.*

In craft unit cases, the Board continued during fiscal 1952 to apply
its established policies. Thus, it was held that the mere fact that
craftsmen may work close to production employees, or may at times
even use the same machines, does not take away their privilege of
separate bargaining.® Similarly, the Board held that the fact that
members of a craft group perform some production work, or other
duties not strictly within their recognized craft, does not destroy their

3 Kennecott Copper Corp, 98 NLRB No. 148,

3 Charles A. Krause Millwng Co, 97 NLRB 536. See also Federal Telephone and Radiwo
Corp., 98 NLRB No. 216 , and Chrysler Corp , 98 NLRB No. 163

3 See Emhart Mfg. Co., 96 NLRB 375.

38 See IMifteenth Annual Report, p. 42, footnote 20.

3 Apbott Dairies, Inc, 97 NLRB 1064

4 Tin Processing Corporation, 96 NLRB 300. See also Continental 0il Co, 95 NLRB
165.

4 Kennecott Copper Corp, 96 NLRB 1423.

42 United States Rubber Co, 96 NLRB 564

43 Foley Brothers, Inc., 97 NLRB 1482

“ Armstrong Cork Co., 97 NLRB 1057. }

% Angelica Hosiery Mills, Inc., 95 NLRB 1284 See also Sir James, Inc, 97 NLRB
1572 ; and Heekin Can Co, 97 NLRB 783.

4 Angelica Hosiery Mills, Inc, 95 NLRB 1284 (Member Reynolds dissenting).

4 Sy James, Inc , 97 NLRB 1572,

48 Heekin Can Co, 97 NLRB 783.

 Foreman & Clark, Inc, 97 NLRB 1080, reversing 95 NLRB 1504. Compare with Rob-
ertson Brothers Department Store, Inc, 95 NLRB 271, where the Board declined to grant
a separate unit for certain department store alteration employees.

8 Raytheon Mfg. Co., 98 NLRB No. 121. See also Ravenna Arsenal, Inc., 98 NLRB
No 10.
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identity as a separate craft group if a major portion of their time is
spent at the recognized work of their craft.® Nor did the fact that
certain craft maintenance employees had the same immediate super-
vision as other maintenance employees affect the right of such craft
employees to separate representation.’? The Board also held that,
where the employer normally observes craft lines in assigning main-
tenance work, the homogeneity of the craft groups is not destroyed by
the occasional commingling of employees, such as may occur when
members of one craft assist another craft group, or are assisted by
some production employees.®® However, the Board will deny separate
craft representation to craftsmen who regularly perform assembly
line operations which are an integral part of the plant’s production
process.®*

To be entitled to separate representation, a craft group also must
include all members of the craft among the employees. Thus, a peti-
tion to sever sheet metal workers at a copper mill from a broader unit
was dismissed because it did not include the employer’s tinners.’
But the fact that a group for which separate representation is sought
includes less skilled workers along with highly skilled craftsmen, does
not preclude a craft unit if the less skilled workers “perform related
skills in a functional group which has predominantly craft char-
acteristics.” Thus, a Board majority found appropirate a separate
unit including skilled Oriental rug repairmen together with carpet
cutters, carpet layers, and employees performing related duties.’
However, the Board continues to deny separate representation to
multicraft maintenance groups which also include less skilled em-
ployees when there is a substantial history of collective bargaining on
a plant-wide basis.”

In several cases during the past year, the Board also denied requests
for the inclusion of separate craft groups in a single unit where there
was not sufficient community of interest among the groups to justify
the merger. In one such case, a union sought a combined unit of pipe-

5t Jefferson Chemical Co, 98 NLRB No. 125 ; Milprint Inc., 97 NLRB 241 ; United Statcs
Rubber Co, 96 NLRB 564. See also Ravenna Arsenal, Inc.,, 98 NLRB No. 10; and Arm-
strong Cork Co., 97 NLRB 1057.

52 Ravenna Arsenal Inc., 98 NLRB No 10

8 Sinclair Rubber Inc., 96 NLRB 220. See also Armstrong Cork Co., 97 NLRB 1057.

5t See Ford Motor (o., T8 NLRB 887 (1948). Compare with Pacific Coast Shipbuilders
and Ship Repairers, 98 NLRB No. 35; Ravenna Arsenal Inc., 98 NLRB No. 10; and Ford
Motor Co., 96 NLRB 1075

5 Kennecott Copper Corp., 96 NLRB 1423. See also George B. Peck’s, Inc, 96 NLRB
293.

58 Bullock’s Inc., 99 NLRB No. 103 (Chairman Herzog and Member Murdock dissenting).
See also Green Bay Drop Forge Co., 95 NLRB 1122.

57 Westinghouse Eleciric Corp., 96 NLRB 1128. Compare with Armstrong Cork Com-
pany, 80 NLRB 1328,
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fitters and welders.® The Board stated the following rules regarding
the unit placement of welders who by the nature of their work fre-
quently work in close association with other crafts: (1) Craft welders
who are regularly assigned to work with a particular craft, and there-
fore share its working conditions and common interest, may be in-
cluded in the unit of the particular craft; (2) craft welders who form a
pool of employees not regularly assigned to work with a particular
craft and who work throughout the plant wherever needed, possess a
basic community of interest which requires their inclusion in a sepa-
rate unit; and (3) where craft welders are divided into two groups,
one of which is regularly assigned to particular crafts and the other
acts as a roving pool, all welders should be established in a single
welders’ unit.

3. Units in Integrated Industries

In certain industries, the Board has found that the integration of
all operations is to complete that deviation from the established plant-
wide bargaining pattern would not only have adverse effects on opera-
tions and production, but also would defeat the employees’ over-all
interests in effective representation. Thus, the Board has consistently
denied craft severance in the basic steel,* basic aluminum,® lumber-
ing,®* and wet-milling industries.s?

During the past year, the Board again had occasion to apply this
rule in the basic steel ¢ and lumber industries.®* But in a steel foundry
which was not engaged in basic steel production, electricians were
granted severance as a separate unit.®* The foundry manufactured
products from cold scrap steel or steel ingots, but did not purchase or
use iron ore, operate blast furnaces, or produce ingot or rolled steel
or sheet metal products. Likewise, in an aluminum plant engaged in
the manufacture of aluminum die casting, die room employees were
granted severance.®® This operation, the Board found, was not a part
of the basic reduction and rolling mill phases of the industry where the
integration rule applies.

8 International Paper Co., 96 NLRB 295 (Member Houston dissenting) ; Jefferson Chem-
ical Co., Inc., 98 NLRB No. 125; 4. 0. Smith Corp. of Texas, 99 NLRB No. 51 ; Crossett
Paper Mulls, 98 NLRB No. 87.

% National Tube Co., 76 NLRB 1199 (1948).

% The Permanente Metals Corp., 89 NLRB 804 (1950).

1 Weyerhaeuser Timber Co., 87 NLRB 1076 (1949).

62 Corn Products Refining Co., 87T NLRB 187 (1949).

6 Scullin Steel Co., 95 NLRB 530.

% See Townsend Sash, Door & Lumber Co., 96 NLRB 950,

% General Stecl Castings Corp., 99 NLRB No. 94.

% Aluminum Company of America, 96 NLRB 781.
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The Board has continued to reject contentions that the integration
rule should apply in the paper,” copper,® tin smelting,®® or radio and
radio parts  industries. It has also declined to apply the rule to in-
dustries manufacturing composing room printing equipment ™ or buta-
diene, a basic ingredient of synthetic rubber.” Nor did the Board find
that plants making paper by a process of continuous cooking of pulp
in reaction chambers were sufficiently different from those using the
sulphite batch process to require deviation from the Board’s policy of
permitting craft units in that industry.”

4. Employees’ Wishes in Unit Determinations

The authority to determine the appropriateness of bargaining units
under the act is vested exclusively in the Board. However, in exer-
cising this power, it is the Board’s policy to give controlling effect to
the wishes of the employees concerned in two general types of situa-
tions: (1) When one or more units requested by competing unions are
equally appropriate and the unit ultimately to be adopted depends
on which union the different employee groups select; (2) when it is
proposed that a group of employees be merged in a larger unit which
the Board has found to be appropriate. In each of these situations,
the Board finds out the wishes of the different employee groups by
holding a separate election in each group.”* These are usually termed
self-determination elections.

Self-determination elections are most commonly held in situations
where one union is seeking an industrial unit that includes a group ot
craft employees which another union is seeking to represent sepa-
rately.” In these cases, the ballots of the craft employees are segre-
gated and counted separately. Ifamajority of them vote for the union
seeking the craft unit, they are ordinarily accorded separate represen-

67 National Contaner Corporation of Wisconsin, 97 NLRB 1009 ; Crown Zellerbach Corp ,
96 NLRB 378.

o8 Tennessee Copper Co , 10—-RC-1513 (not printed).

% Tin P1ocessing Corporation, 96 NLRB 300.

1 Raytheon Mfg. Co., 98 NLRB No. 121.

1 Ludlow Typograph Co., 95 NLRB 2.

2 8inclair Rubber, Inc., 96 NLRB 220.

2 National Container Corporation of Wisconsin, 97 NLRB 1009.

7 Such self-determination elections are commonly referred to as ‘““Globe” or “Globe
type” elections from the mame of the case in which the rule was first established, Globe
Machine & Stamping Co., 3 NLRB 294. TFor an “Armour-type Globe” election (Armour and
Co., 40 NLRB 1333), see Sprague Electric Co., 98 NLRB No. 89, and 99 NLRB No. 106.

Self-determination elections are mandatory under sec. 9 (b) (1) to determine whether
or not p;‘ofessional employees desire to be included in a unit with nonprofessionals. See
discussion under Professional Employees, p. 78.

% For examples of elections in various types of alternative units see e. g., W. H. Ander-
gon Co., Inc., 99 NLRB No. 127 ; Western Electric Co., Inc., 98 NLRB No. 154 ; Sprague
Electric Co., 98 NLRB No. 89; KTTV, Inc.,, 97 NLRB 1477 ; Columbia Broadcasting
System, Inc., 97 NLRB 566 ; Lervick Logying Co., 95 NLRB 946,
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tation, but if they vote for the union seeking the industrial unit, they
are ordinarily included in that unit. However, the principle of self-
determination for craft groups does not apply where there is no
union seeking to represent the craft group separately.”

The Board also conducts self-determination elections in alternative
units where the bargaining representative of one unit seeks to add
to the unit a group of employees currently represented in a separate
appropriate unit or as part of a larger appropriate unit.” Thus, in
one case, the Board held that two groups of employees who had been
successfully represented for 9 years in separate certified units should
not be joined in a single unit at the instance of one of the incumbent
unions without first ascertaining the employees’ wishes in separate
elections in the existing units.”® In another case, the Board directed a
self-determination election among development machinists, grinders,
toolroom machine operators, and tool crib attendants in a plant to find
out whether they wished to be included in a certified unit of tool and
die makers or to remain in another certified unit of hourly paid
employees.™

Self-determination elections were also directed to determine whether
employees in newly acquired plants preferred to continue in their
respective appropriate units or to have an over-all unit.® Similarly,
the Board granted a self-determination election to employees in a
recently added division at a chemical plant, where such employees
could appropriately either constitute a unit by themselves or be added
to the existing unit.*

In two other types of situations, the Board also ordinarily holds
self-determination elections: (1) When it is proposed to merge his-
torically separate bargaining groups into a single unit by the bargain-
ing representative of one of the groups and the petitioning union seeks
an election in the proposed over-all unit; ® and (2) when it is pro-
posed that a previously unrepresented group of employees be added
to an existing unit and no election is requested in the over-all unit

7 See e. g, Chrysler Corp., 98 NLRB No. 163 ; Swnclair Rubber, Inc., 36 NLRB 220.

77 See Ford Motor Co., 96 NLRB 1075, footnote 24 ; and Florida Citrus Canners Coopera-
tive, Inc., 96 NLRB 1021,

B Standard & Poor’s Corp., 95 NLRB 248. See also Merck & Co., 98 NLRB No. 52, where
an election was directed to determine whether craft groups desired to nrerge with the
production and maintenance unit. However, no elections were directed in this case
because the petitioning union had failed to make the necessary showing of interest in the
group which it sought to absorb,

™ General Electric Co., 97 NLRB 1265. See also The Broderick Co., 97 NLRB 926.

8 Qeneral Metals Corp., 95 NLRB 1490. See also Sprague Electric Co., 98 NLRB No.
89; Thatcher Glass Mfg Co., Inc, 97 NLRB 238; Lervick Logging Co., 95 NLRB 946;
Permanente Steamship Corp., 96 NLRB 827 (a ship).

81 R. P. Scherer Corp., 95 NLRB 1426. See also W. H. Anderson Co., Inc., 99 NLRB
No. 127 ; and Ware Laboralories, Inc., 98 NLRB No. 152.

82 Bee New Jersey Brewers Association, 92 NLRB 1404 (1951), and cases cited therein.
And see dissent in W. 8 Tyler Co, 93 NLRB 523 (1951).
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which has been found appropriate.®* In neither type of case does the
Board specifically determine the status of the voting groups as appro-
priate bargaining units.

In a case of the first type, the Board held that the parts and service
employees of an automobile sales and service agency with a history
of separate bargaining were entitled to a self-determination election
for the purpose of indicating whether they wished to be merged with
the company’s repair employees, currently represented by the peti-
tioning union.®

The second type of case usually involves the proposed addition of
so-called “fringe” employees to an existing appropriate unit® In
accordance with the rule stated in the Waterous case® the Board
directed self-determination elections for such “fringe” groups as plant
clericals and custodial employees,® and machine shop helpers in cases
where the union seeking to add them to an existing unit did not seek an
election in the basic unit. Thus, in one case, the Board directed an
election among a group of plant clericals at a meat packing plant to
determine whether they desired to be added to the plant’s production
and maintenance unit for which no election was requested.®®* How-
ever, in another case, the Board also directed an election among ma-
chine shop helpers to determine whether they wished to be included
in a unit of machine shop employees, although the petitioning union
requested an election in the basic over-all unit. In this case, the union
currently representing the other machine shop employees, which inter-
vened in the case, refused to include the helpers in the unit.*

Questions are raised occasionally as to the interpretation of the re-
sults of such elections. In one case during the past year, a self-deter-
mination election on the question of whether employees at a newly
acquired plant preferred single-plant or multiplant representation

8 See Great Lakes Pipe Line Co, 92 NLRB 583 (1950) (Member Murdock digsenting) ,
Sixteenth Annual Report, p. 95. Compare with Waterous Co., 92 NLRB 76 (1950), where
the Board declined to direct a self-determination election, when the only union seeking
to represent a fringe group on any basis asked for an election and certification in the
over-all appropriate unit. See also Floride Citrus Canners Coopcrative, Inc, 96 NLRB
1021.

84 Valley Motor Co, 96 NLRB 1416. No clection was directed in this case, as the
petitioner failed to establish the necessary showing of interest among the parts and
service employees sought to be added.

8 “Pringe” employees should be distinguished from those employees who cannot be
properly excluded from a unit, such as newly hired or transferred employees doing work
similar to that done by employees in the unit, and are therefore not accorded self-deter-
mination elections. See Hughes Gun Co., 97 NLRB 913; and Bronz County News Corp.,
89 NLRB 1567 (1950).

% Waterous Co, 92 NLRB 76 (1950), discussed in Sixteenth Annual Repoit, pp. 93, 96.

81 The Carborundum Co., 95 NLRB 897.

8 Walson & Co, Inc, 97 NLRB 1388. See also H & B American Machine Co., 97 NLRB
9 and Arcade Mfg. Dwision of Rockwell Mfg Co, 96 NLRB 116, where the Board
accorded a self-determination election to one plant clerical, a timekeeper.

8 Wheland Co, 10-RC-1313 (not printed).
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was inconclusive and necessitated a runoff election. However, the
combined vote for the two unions which sought to represent the em-
ployees in a one-plant unit was a substantial majority of the votes of
the employees at the new plant. It was contended that the employees
should have been given another opportunity to make a unit choice in
the runoff election. The Board rejected this contention on the ground
that the employees had already indicated their preference for a single-
plant unit.

In another case, one of the participating unions received a majority
vote in voting group A and a majority of the total votes cast in both
groups A and B, combined.” The Board declined the union’s request
to be certified as the representative of both groups in a single unit
because a majority of the employees in group B had voted for the
second union. The Board said:

. in instances where separate self-determination elections are being simul-
taneously held, it is impossible for the employees participating in such elections
to know in advance whether the union for which they cast their vote will be
successful in either, or both, of the voting groups. The only logical import that
can be given to their vote . . . is to assume they have registered a desire to

have the union of their choice represent them in a unit embracing the group or
groups in which it might ultimately win a majority vote.

5. Multiplant Units

When dealing with employees of companies which operate more
than one plant, the Board must frequently determine whether an
employer-wide unit, or a less comprehensive one, is appropriate. In
making such determinations, the Board must take into consideration
all relevant factors, but it is precluded by the act from determining
the scope of the unit solely on the basis of the extent to which the com-
pany’s employees have organized.®? This statutory limitation some-
times is invoked in opposition to a less than company-wide unit. On
this point, the Board has repeatedly held that it is precluded only
from giving controlling weight to extent of organization, but not from
taking the present extent of the employee’s organization into consid-
eration together with other pertinent circumstances.” In cases where
extent of organization was the only basis for the proposed unit, the
Board has consistently rejected the unit.®

9 Sprague Electric Co., 99 NLRB No 106.

" Wheland Co., 96 NLRB 662.

92 Section 9 (e) (5).

% See e. g., Walgreen Oo., of New York, Inc., 97 NLRB 1101; and see Silverwood’s,
92 NLRB 1114 (1950), and cases cited therein.

% Pacific Laundry Co., Ltd., 99 NLRB No. 147; Monarch Machine Tool Co., 98 NLRB

No. 196 (Members Houston and Styles dissenting) ; Pioneer Mercantile Co., 95 NLRB 274;
Lloyd A. Fry Roofing Co., 95 NLRB 158,
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Principal factors considered in cases where multiplant units are
proposed include: (1) Bargaining history, (2) the extent of inter-
change and contacts between employees in the various plants, (3) the
extent of functional integration of operations between the plants, (4)
differences in the products of the plants or in the skills and types of
work required, (5) the centralization, or lack of centralization, of
management and supervision, particularly in regard to labor relations
and the power to hire and discharge, and (6) the physical or geo-
graphical location of the plants in relation to each other.

In most cases, several of these factors are present; some pointing to
the appropriateness of a multiplant unit, others pointing to the appro-
priateness of a narrower unit. In each case, the Board must weigh
all the factors present, one against the other, in deciding the proper
scope of the unit. However, in certain industries, company-wide or
multiplant units ave generally favored. Foremost among such indus-
tries are public utilities, such as power, telephone, and gas companies,
where it has long been the Board’s policy to establish system-wide or
multiplant units whenever feasible.® This policy is based upon the
highly integrated and interdependent character of public utility op-
erations and the high degree of coordination among the employees
required by the type of service rendered.®® The Board, therefore, has
held that where a labor organization is prepared to represent utility
employees on a system-wide basis, a system-wide utility unit is ordi-
narily appropriate notwithstanding a bargaining history on a nar-
rower basis.”” But when no union sought a system-wide representa-
tion, a unit limited to a single station of an electric utility with an
8-year bargaining history was held appropriate.’ '

The Board similarly favors system-wide and division-wide units
cf employees in the transportation industry.” While the Board has
expressed the belief that the ultimate appropriate unit in the insurance
business is also a company-wide unit, the Board approved a State-wide
unit when the employees involved worked only in the single State,
were not interchanged with employees in other States, and no labor
organization was seeking to represent them on a broader basis.!

% Pacific Gas and Hleciric Co., 97 NLRB 1397; Rural Cooperative Power Ass'n., 97
NLRB 235; Southern Culifornia Gas Co., 96 NLRB 1070; Montana Dakota Utilities Co.,
95 NLRB 887. See also Western Electric Co., 98 NLRB No. 154.

% See Pacific Gas and Electric Co., 97 NLRB 1397; Rural Cooperative Power Ass’n.,
97 NLRB 235, and cases cited therein See also Sixteenth Annual Report, pp. 98, 99.

% Rural Cooperative Power Ass'n., 97 NLRB 235, where the bargaining history covered
only two of seven plants.

% Philadelphia Electric Co., 95 NLRB 71.

8 Smath’s Transfer Corp., of Staunton, Va., 97 NLRB 1456,

* Home Beneficial Life Ins. Co., 98 NLRB No. 160,

228330—53——6
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In a recent case in the construction industry,® the Board was re-
quested to establish a unit of all the employer’s projects, present and
future, coextensive with the petitioning union’s jurisdiction. The
Board denied the request and limited the unit to the project presently
ander construction. In doing so, the Board pointed particularly to
the fact that because of the fluidity and fluctuation of employment in
the construction industry the requested unit would prevent substantial
numbers of new and future employees from voicing their own repre-
sentation desires.

In most industries, the Board continues to apply its standard tests
in determining the unit appropriate for a multiplant enterprise.

In several cases, the Board based ifs unit determination on the
existing bargaining pattern. Thus, a multiplant unit of production
and maintenance employees was held appropriate because of the
bargaining history, although there were differences in working con-
ditions, hiring and firing of employees was done at the local level,
supervision was divided, and there was no interchange of employees
except for infrequent permanent transfers between several plants.® In
another case, the Board declined to sever the employees at one store
{rom an established three-store unit in view of a 10-year bargaining
history on the broader basis. In this case, each store hired its own
employees and there was seldom any transfer of employees.*

In still another case, in which the request for a Nation-wide unit
for a bakery concern was denied, the Board took into consideration
the long history of bargaining on a local multiemployer basis.* How-
ever, in one case, the Board permitted a group of apprentice draftsmen
to withdraw from a multiplant production and maintenance unit and
join an existing single-plant unit of journeymen draftsmen. The
Board disregarded the history of multiplant bargaining for the ap-
prentices because a single-plant unit had been previously certified for
the journeymen draftsmen, the basic and numerically predominant
group. ‘

Interchange of employees,” or the lack of such interchange?® are
likewise factors which continue to influence the Board in determining

2 The Arthur A. Johnson Corp., 97 NLRB 1466,

¥ Wolverine Shoe and Tanning Corporation, 97 NLRB 592. See also Underwood Corp.,
99 NLRB No 77

4 Pioneer Mercantile Co., 95 NLRB 274,

8 Continental Baking Co, 99 NLRB No. 128 (Member Styles dissenting).

8 Bethlehem Steel Co , Shipbuilding Div., 99 NLRB No. 136.

7 Parsons Corporation, 95 NLRB 1335. See also Hearne Motor Freight Lines, 99 NLRB
No. 2; Western EBlectric Co., 98 NLRB No. 154; Phillips-Jones Corp., 96 NLRB 153;
Industrial Truck and Trailer Co , 95 NLRB 354,

8 See Brighton Malls, Inc., 97 NLRB 774 ; Smith’s Transfer Corp, of Staunton, Va., 97
NLRB 1456 ; Stanolind 03l and Gas Co., 98 NLRB No. 143 ; Continental Baking Co., 99
NLRB No 123 (panel majority); V. J Elmoie Stores, 99 NLRB No. 163.
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whether or not separate plants of the same employer should be grouped
in a single unit. Similarly, the Board continues to give consideration
to the presence or absence of contact between the employees of a
multiplant employer.® .

The integration of operations between plants or divisions is another
factor often considered by the Board in multiplant cases. Thus, a
unit limited to one of the employer’s oil and gas producing districts
was held inappropriate where the particular district and another dis-
trict in an adjoining State were operated as a single integrated enter-
prise® The integration of a lumber company’s sawmill operations
with its planing mill, box factory, and drying yard operations simi-
larly was held to preclude a separate unit of only sawmill and logging
employees.’! Likewise, the integration of a company’s wholesale fish
house with its retail fish store operations was held to require a single
unit rather than separate units.? However, where two warehouses
were independently operated, the Board confined the unit to the
employees at one warehouse.®.

As to evidence establishing integration, close proximity of separate
plants alone has been held insufficient. Thus, the Board found appro-
priate a separate unit at each of two plants which were situated di-
rectly across the street from each other but were operated independ-
ently.* Nor does distance establish lack of integration. A unit of
two clearly integrated plants was therefore held appropriate notwith-
standing their location 50 miles apart.® However, the geographical
location of separate plants of an employer is a factor in determining
the proper scope of a unit. Thus, in one case the Board held that a
proposed unit of employees at only one of the employer’s two offices
was not appropriate when the two offices were located only 4 or 5 miles
apart.’® In several other cases, the Board similarly held that varying
distances between plants did not preclude the appropriateness of multi-
plant units.* However, in some cases the distance between the several

? See Smith’s Transfer Corp. of Staunton, Va., 97 NLRB 1456, Contwnental Baking Co.,
99 NLRB No. 123,

1 Union Sulphur and 0il Corp., 15-RC-560 (not printed)

1 Michigan-California Lumber Co., 96 NLRB 1379. But see Brookings Plywoed Corp,
98 NLRB No. 131 ; and Lervick Logging Co., 95 NLRB 946.-

12 Fast Coast Fisheries, Inc, 97 NLRB 1261. See also Snively Groves, Inc.,, 98 NLRB
No. 172; Chesty Foods, Inc., 98 NLRB No. 176; Hawthorne-Mellody Farms Dairy, 99
NLRB No. 80.

23 King City Warehouse Co., 97 NLRB 13386.

4 Wilson Athletic Goods Mfg Co., Inc., 95 NLRB 892.

15 Rehance Eleciric & Engineering Co., 98 NLRB No. 92,

18 Radio Distributing Corp., T-RC-1440 (not printed).
17 Hawthorne-Mellody Farms Dairy, 99 NLRB No. 30; Underwriters Salvage Co, of

N. Y., 99 NLRB No. 54; Andrews Co, 98 NLRB No. 16 ; The Muller Co., Ltd, 98 NLRB’

No 110; The Reliance Eleciric & Engineering Co, 98 NLRB No. 92; see also Underwood
Corp, 99 NLRB No. 77; Western Electric Co, 98 NLRB No. 154 ; Chesty Foods, Inc., 98
NLRB No. 176.
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plants of the particular employer were taken into consideration by the
Board in holding multiplant units inappropriate.2®

The extent of centralization of management and supervision, par-
ticularly in regard to labor relations and hiring and firing of em-
ployees, is frequently a major factor in multiplant cases.* However,
the Board has held that highly centralized control of labor relations
policies alone does not necessarily dictate a multiplant unit when
hiring and firing is done locally and there is little or no interchange
of personnel between plants.®

Differences in product and the skills and techniques required in dif-
ferent plants of an employer also may make a multiplant unit inap-
propriate.?

6. Multiemployer Units

The appropriateness of a bargaining unit composed of employees
of more than one employer must be decided in cases where a group of
employers conduct collective bargaining negotiations jointly as mem-
bers of an association or through a joint bargaining agent. Generally,
the Board will find that such a unit is appropriate if there is a con-
trolling bargaining history on a multiemployer basis. The Board has
held in a number of cases that bargaining on such a basis is controlling
if the members of the employer group involved have participated in
joint bargaining negotiations for a substantial period of time and have
uniformly adopted the resulting agreements, thereby indicating their
intention to be bound by joint, rather than individual, action.?? It
is not necessary that the employer group be organized into a formal
association.?® Nor is it important that an employer association or its
bargaining committee has no authority to bind its members? and

18Y. J. Elmore Stores, 99 NLRB No. 163 (20-mile separation) ; Brown Wood Preserving
Co, 98 NLRB No. 43 (110 miles).; Smith’s Transfer Corp. of Staunton, Va., 97 NLRB
1456 (up to 120 miles) ; Brighton Mulis, Inc.,, 97 NLRB 774 (150 miles). See also
Holland Furnace Co., 95 NLRB 1339 ; Texas Puacific Coal and 0il Co., 96 NLRB 1330;
Continental Baking Co., 99 NLRB No 123 (panel majority).

1 Andrews Co, 98 NLRB No. 16. See also Riegel Paper Corp, 96 NLRB 779.

20 RCA Service Co., Inc., 98 NLRB No. 62, See also Calivogue Sportswear, 96 NLRB 228.

2 Wilson Athletic Goods Mfg. Co., Inc., 95 NLRB 892; Mid-West Refineries, Inc., 98
NLRB No. 150 ; Ramsey Motor Co., Inc., 99 NLRB No. 68. Cf. Continental Baking Co.,
99 NLRB No. 123 (panel majority ; employer-wide unit inappropriate, although all plants
handle same products).

2 Safeway Stores, Inc., 98 NLRB No 95; United States Warehouse Co., 98 NLRB No
9; Abbotils Dairies, Inc., 97 NLRB 1064 ; Sea Food Producers Assn. of New Bedford, Inc.,
95 NLRB 1137, But see Member Styles’ dissenting opinion in Continental Baking Co., 99
NLRB No. 123,

B Metz Brewing Co., 98 NLRB No. 54 ; Abbotts Dairies, Inc., 97 NLRB 1064.

2% Fish Industry Committee, 98 NLRB No. 109. See also Al Laman Motors, Inc., 98
NLRB No. 102 ; and Safeway Stores, Inc., 98 NLRB No. 95.
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that separate rather than group contracts are signed by individual
employers.®

Such multiemployer bargaining, however, may be denied weight
because of special circumstances. Thus, the Board usually declines
to base a unit upon a history of joint negotiations which have resulted
in contracts applicable only to members of the contracting union.?
However, where the members-only bargaining had been superseded
by bargaining resulting in exzclusive recognition contracts, the latter
history was held controlling.?” In another case, the Board found that
bargaining for the employees of a certain employer on a multiemployer
basis had become confused, had disintegrated, and had ceased to exist
as an effective bargaining pattern.”® In this case, one of the employer’s
three plants had been closed ; after a consent election at a second plant,
another union was certified as the representative of the employees
at that plant; and a schism had occurred in the union which insisted
on the continuation of the former bargaining scheme. The Board
held that the employees’ inclusion in a multiemployer unit was no
longer appropriate. Another multiemployer case also presented a
combination of unusual circumstances.®® The unit in this case had
included, with a group of employers primarily engaged in the man-
ufacture of refrigerating equipment, one employer who produced
specialized items for the aviation industry. The different working
conditions of the employees in the aviation equipment plant had given
rise to a special addendum to the master contract negotiated between
the participating employers and unions. The appropriateness of a
separate unit for the employees of the aviation products plant had
even been recognized at one time by all the parties to the master con-
tract. Moreover, these employees expressed continued dissatisfaction
with the joint bargaining relationship. These circumstances, to-
gether with the fact that the employer group had not adhered strictly
to multiemployer bargaining and the.fact that there were overlapping
contracts for employees in at least three over-all units, were held by
the Board to militate against giving controlling weight to the multi-
employer bargaining history. The Board approved a separate unit
for the aviation equipment plant employees.

25 Pigsh Industry Committee, 98 NLRB No. 109 ; Samuel Bernstein & Co., 98 NLRB No.
39 ; Abbotts Dairies, Inc., 97 NLRB 1064.

26 See Sixteenth Annual Report, p. 103.

21 Foundry Manufacturers Negotiating Committee, 98 NLRB No. 187.

28 Qladding, McBean & Co., 96 NLRB 823. See also J. 0. Penney Co., Ine., 97 NLRB 243
2 Weber Showcase & Fimture Oo., Inc., Aircraft Division, 96 NLRB 358.
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Multiemployer bargaining, like any other type of bargaining his-
tory, was denied controlling weight when it was of less than 1 year’s
duration.® (

In several cases, the appropriateness of a multiemployer bargaining
pattern depended upon whether the employer involved was in fact
bound by the joint negotiations of an employer group. Thus, the
Board held that inclusion of employees in a multiemployer unit was
not justified where the employer was merely a member in the associa-
tion or had merely adopted group contracts, but had not participated
in joint negotiations either directly or through an authorized represent-
ative® But an association-wide unit was held to include the em-
ployees of a new member who agreed to be bound by association con-
tracts as a condition of membership.®

Conversely, a multiemployer bargaining history ceases to be control-
ling when the employer abandons joint bargaining. But for such an
abandonment to be effective, the Board requires that it be both un-
equivocal and timely.®* In one case, the employer withdrew from the
association prior to the execution of the current association contract,
did not participate in the negotiations leading to the new contract, and
did not accept or ratify the contract.* The Board held a separate unit
of his employees appropriate. Under these circumstances, the Board
found that the employer had indicated a clear intent to pursue an in-
dependent course in bargaining and was no longer obligated to bargain
on a multiemployer basis. In a prior decision involving the same em-
ployer, the Board had found that an attempted withdrawal from joint
bargaining when the contract then current still had some 15 months to
run was untimely and ineffective.®® In another case, the Board de-
clined to establish a separate unit for employees of an employer who
had not indicated unequivocally an intention to abandon group bar-

aining.®* The circumstances were as follows: Upon being notified of

t=

30 The Van Iderstine Oo., 95 NLRB 966. See also Meiro Glass Bottle Co., 96 NLRB
1008 ; and The Manufacturers Protective & Development Assn., 95 NLRB 1059 (union-
security election; 1-year history of association-wide bargaining).

81 See Denwver Heatwng, Piping and Air Conditioning Contractors Assn., 99 NLRB No. 50,
and Sixteenth Annual Report, p. 103. But see Pacific Coast Shipbuilders and Ship Repair-
ers, 98 NLRB No. 35, where certain employers were included in a multiemployer unit
although not represented at joint negotiations, absent any objections to such inclusion by
the employers or the union.

82 Denver Heating, Piping and Air Conditioning Contractors Assn., 99 NLRB No. 50.

3 See Sixteenth Annal Report, pp. 103, 104

%W, 8. Ponton of N. J., Inc.,, 95 NLRB 581. See also Fish Industry Committee, 98
NLRB No. 109, where members of a formal association continued to bargain on the same
joint basis after disbanding the formal association.

% W. 8. Ponton of N. J., Inc., 93 NLRB 924.

38 Washington Hardware Co., 95 NLRB 1001, Compare with GQladding, McBean & Co.,
96 NLRB 823, where the Board permitted an employer to withdraw from multiemployer

bargaining in the middle of a contract term because of the disintegration of the joint
bargaining relationship including a schism in the contracting union.
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the filing of a petition for the decertification of the representative of
one unit of its employees, the employer withdrew authorization for
group negotiations concerning these employees, for the stated purpose
of avoiding “anything improper or illegal” while the petition was
pending. The employer, however, did not cancel its membership in
the joint employers’ bargaining group, nor did it indicate any intent to
discontinue participation in joint negotiations regarding employees
not involved in the decertification proceeding. The Board, therefore,
held that the preceding multiemployer bargaining history continued to
be controlling.

The Board also has held that group action is not abandoned merely
because an employer handles some of his labor relations on an individ-
ual basis. Thus, the Board declined to find that an association em-
ployer had abandoned group action by the execution of a separate
minimum wage agreement which was supplemental to and by its terms
became a part of the association’s master contract to which the em-
ployer remained a party.?” Similarly, a multiemployer unit was held
to continue to be appropriate although piecework rates were set at
single-plant level and although individual employers in the group
made separate changes in the master contract on such matters as ter-
mination notices, contract extension, and “no-liability” clauses.** The
Board observed in this case that the individual settlement of piece
rates is not unusual in multiemployer bargaining and that the occa-
sional single-employer action was relatively insignificant when com-
pared with the basic matters determined at the association level. The
individual handling of grievances by each member of an employer
group likewise does not militate against continued multiemployer
bargaining.®® Nor was a multiemployer unit precluded by the fact
that one member of an association, unlike the others, bargained on
an individual basis regarding nonjourneymen employees.?

But, while withdrawal of a member from an employer association
may preclude his inclusion in the former multiemployer unit, such a
withdrawal does not make the multiemployer unit comprised of the
remaining members of the group inappropriate.2

Whenever there is a controlling bargaining history on a multi-
employer basis as outlined above, the only appropriate unit is the unit

37 Safeway Stores, Inc., 98 NLRB No 95.

38 Furniture Employers’ Council of Southern California, Inc., 96 NLRB 1002.

3 Metz Brewing Co., 98 NLRB No 54.

4 Foundry Manufacturers Negotiating Committee, cited above See also Kares £ Karas
Glass Co., 99 NLRB No. 86

4 Foundry Manufacturers Negotiating Committee, 98 NLRB No. 187. See also Samuel
Bernstein & Co., 98 NLRB No, 39 (fluctuating membership).
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which includes the entire employer group.®? Moreover, the presence
of a controlling bargaining history defeats the presumption that a
single-employer unit is appropriate even for those employee classifica-
tions which have been omitted from joint negotiation. Thus, for ex-
ample, a clerical unit limited to a single employer was held inappro-
priate in view of a 5-year history of multiple-employer bargaining
with respect to other employees of the employer.# However, a multi-
employer bargaining pattern for one group of employees is not con-
trolling for another group which has a separate history of single-
employer bargaining.*

Where separate orporations are found to constitute a single em-
ployer in view of common ownership and control, the Board includes
these employees in a single unit if the interest of such employees are
sufficiently identical, even though bargaining may have taken place on
a single-company basis.*

7. Employees in Separate Units

The establishment of separate units for employees in certain classi-
fications is regulated in some instances by specific statutory provisions
and in others by principles developed by the Board. In the first cate-
gory are plant guards and professional employees, while the second
category includes such classifications as clerical and technical
employees.

a. Plant Guards

The Board may certify a collective bargaining representative for
plant guards only if the guards are in a unit separate from other
employees and represented by a labor organization not affiliated with
nonguard employees or their organizations.*

In determining whether an employee is a “guard” for the purposes
of the act, the Board looks to the employee’s actual duties rather than

42 Safeway Stores Inc., 98 NLRB No. 95; Taylor and Boggis Foundry Division of the
Consolidated Iron-Steel Mfg. Co., 98 NLRB No. 83 ; Abbotts Dairies, Inc., 97 NLRB 1064 ;
Globe Iron Co., 95 NLRB 939. See also Denver Heating, Piping and Air Conditioning
Contractors Assn., 99 NLRB No. 50, where a multiemployer unit of two associations was
found appropriate because of the overlapping membership of the associations and the
joint bargaining of both associations.

4 Kenosha Auto Transport Corp., 98 NLRB No. 85. See also Weber Showcase & Fizture
Co., Inc., Aircraft Division, 36 NLRB 358,

# Metro Glass Bottle Co., 96 NLRB 1008,

4 Qommercial Equipment Co., Inc., 95 NLRB 354, See also Industrial Lemp Corp., 97
NLRB 1021,

4 Sec. 9 (b) (3). A guard is described in this section as “any individual employed . . .
to enforce against employees or other persons rules to protect property of the employer
or to protect the safety of persons on the employer’s premises.”
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his payroll classification# Nor does an employee’s status as a guard
necessarily depend on whether or not he is armed, deputized, or
uniformed.*®

Generally, the Board finds that employees are guards in the statu-
tory sense, if in enforcing plant rules, they perform such duties as
checking for fire or other safety hazards, identifying persons entering
the plant, stopping and reporting violations of plant regulations, and
punching clocks while making their rounds through the plant.®
Plant protection employees who do not enforce rules against employees
or others are not guards.® Thus, the Board held that fire watchmen
whose duties were limited to the making of regular tours to observe
and report fire hazards were not guards® Persons employed by a
company furnishing plant protection services to its customers are not
guards within the meaning of the act.®

The Board continues to apply the rule that an employee, in order
to be considered a guard for the purposes of the act, must spend more
than 50 percent of his time in the performance of guard duties.”

In view of the second limitation of the act on the representation of
guards, the Board also must determine whether a union which seeks to
represent a unit of guards is disqualified because it is “affiliated di-
rectly or indirectly with a labor organization which admits to mem-
bership employees other than guards.”* This question usually arises
when the petitioning union has come into existence with the aid or
assistance of a nonguard union. The Board has held that such assist-
ance during the guard union’s organizational stage or infancy does
not establish “affiliation” within the meaning of section 9 (b) (3) as
long as the guard union remains free to, and does, formulate its
own policies and decide its own course of action. Thus, assistance by
a nonguard union confined to the use of its union hall and participa-
tion of its chief steward at the guards’ organizational meeting was
held not to disqualify the emerging guard union.® However, a union

17 See American Car and Foundry Co., 96 NLRB 638, where the Board held that certain
former plant protection employees who continued to be classified as such for payroll pur-
poses were not “guards” since their former functions had been transferred to an outside
agency.

48 West Virginia Pulp and Paper Co., 96 NLRB 871.

49 See Sixteenth Annual Report, pp. 106, 107. See also Socony Vacuum 0il Co., 99
NLRB No. 58; and Wilson Athletic Goods Mfg. Co., 95 NLRB 8§92,

50 See footnote 46.

81 West Virginia Pulp and Paper Co., 96 NLRB 871.

63 American District Telegraph Co. of Pa., 6-RC-809 (not printed).

53 Seq Food Producers Assn. of New Bedford, Inc., 95 NLRB 1137, footnote 2. See also
The Muller Co., Ltd., 98 NLRB No. 110 (not printed). See also Liberty Cork Co, Inc., 96
NLRB 372, where the Board, in applying the 50 percent rule to a production employee who
performed guard duties during off hours in return for living quarters, excluded from
computation the employee’s meal and sleeping times.

5 Sec. 9 (b) (3).

55 Westinghouse Electric Corp., 96 NLRB 1250, See also Westinghouse Electric Corp.,
96 NLRB 3186.
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was not permitted to represent guards when it had not only received
nonguard assistance in its formation, but had for approximately 4
months after its organization held no formal meetings, collected no
dues, taken no independent action, and continuously depended upon
the nonguard union for material aid as well as advice and guidance.
The Board found that the guard union, in consequence of its “lack of
freedom and independence in formulating its own policies and decid-
ing its own course of action,” was “indirectly affiliated” with the non-
guard union and was therefore disqualified.®

However, the Board in another case pointed out that the act “re-
stricts only the power of the Board to certify a nonguard union for
guards and places no restrictions on the right of guards to join non-
guard unions. . . .”57

b. Professional Employees

As to professional employees, the act states that the Board may not
“decide that any union is appropriate . . . if such unit includes both
professional employees and employees who are not professional em-
ployees unless a majority of such professional employees vote for in-
clusion in such unit.” % Consequently, if a proposed unit is to contain
both professional and nonprofessional employees, the Board directs a
self-determination election among the professionals in order to ascer-
tain whether or not they desire to be included.® However, the Board
has construed the proviso on professionals as not requiring such an
election where only a small number of nonprofessionals are to be in-
cluded in a predominantly professional unit.s

In determining whether employees are “professional” under the
act, the Board applies the tests indicated in the definition of profes-
sionals in section 2 (12) to the work performed by the particular em-
ployees. On the basis of those tests, the Board found that readers at
a motion picture studio were professional employees because their
diversified work was predominantly intellectual in character and re-
quired advanced knowledge in art and literature.”* The Board similar-
ly found that certain types of engineers with a college degree were
professional employees within the statutory definition. These in-
cluded an estimator whose job was to determine the method and fre-
quency of certain tests to be made of terrain, and office engineers who
regularly exercised a substantial degree of independent judgment

% The Magnavozr Co., 97 NLRB 1111.

& F. Burkart M(g. Co., 96 NLRE 558.

s Sec. 9 (b) (1).

5 Air Line Pilots Assn , International, 97 NLRB 929.

% See Fifteenth Annual Report, p. 49.
9 Twentieth Century-Fox Film Corp., 96 NLRB 1052
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in making computations.” Other types of employees held to be
professionals included nonregistered nurses performing the normal
duties of registered nurses,”® chemists,* physicists,” and machine and
tool designers.s

Conversely, in a number of cases the Board rejected the contention
that the duties performed by various types of employees were of a
professional nature. Thus, the Board in one case held that certain
time-study men did not come within the definition of section 2 (12)
because their duties did not require knowledge of an advanced type in
a field of science or learning.’ Similarly, methods engineers making
time studies, methods analyses, and cost computations were held not
engaged in professional work.”® Other employees whose duties have
heen held not to be of a professional nature include draftsmen ;®
actors, actresses, and narrators, performing routine work on radio pro-
grams;™ assistant chemists;™ laboratory testers 2 and technicians;™
inspectors of perishable foods;™ art department employees at a greet-
ing card plant;” and product designers and methods men.™

¢. Clerical Employees

The unit placement of clerical employees is governed by well-estab-
lished precedents developed by the Board rather than by any specific
statutory language. These precedents distinguish between office em-
ployees and plant clericals. The former, because of their different
work and interests, usually are excluded from larger units and grouped
in a separate unit. The Board applies this rule in spite of a contrary
collective bargaining history.”” Plant clericals, on the other hand,
usually are included in production and maintenance units because of
the similarity of the interests and working conditions of the two
groups.™

62 The Arthur A. Johmson Corp., 97 NLRB 1466, TFor other types of engineers found
professional, see Worden-Allen Co, 99 NLRB No. 67; Potomac Electric Power Co, 99
NLRB No. 29 ; and Western Electric Co., 98 NLRB No. 154.

3 The Timken-Detroit Axzle Co., 95 NLRB 736

8 Swift & Co., 98 NLRB No. 117; Western Electric Co, 98 NLRB No. 154

6 Wesgtern Electric Co, cited above.

& Western Electric Co., cited above,

81 The De Laval Separator Co., 97 NLRB 544,

68 Westinghouse Electric Corp., 97 NLRB 1271

9 Arnold Hoffman and Co., 95 NLRB 907.

7 Colgate-Palmolive-Peet Co., 96 NLRB 311

1 Lyntex Corp., 98 NLRB No. 147.

2 Warren Petroleum Co., 96 NLRB 1428,

B Swift & Co., 98 NLRB No. 117; Bell 4ircraft Corp., 98 NLRB No. 206.

4 National Perishable Inspection Service, Inc.,, 97 NLRB 779.

% Buzza Cardozo Co., 99 NLRB No. 19.

7% The De Laval Separator Co., 97 NLRB 544,

7 Socony Vacuum 0il Co , Inc., 99 NLRB No. 58 ; Cutter Laboratories, 98 NLRB No. 69 ;
Nash Boulevard Corp., 98 NLRB No. 31, footnote 4.

%8 Belknap Hardware and Mjfg. Co., 96 NLRB 157.
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Exceptions to the general rule of separate units for office employees
have been made when office clericals were found to have strong mutual
interests with other employee groups. Thus, office personnel has been
included in store-wide units in department stores,” in a company-wide
unit at a telephone company,® and in a unit with salespeople of an
automobile dealer.®

In determining whether a group of clerical employees are plant
clericals rather than office personnel, the Board considers such factors
as the relation of their work to production operations,® working con-
tacts with production employees,® interchange with such employees,*
relative location in the plant,® use of the same facilities,® identity of
supervision,” and similarity of working conditions.®®

Applying these tests in one case, the Board reaffirmed its view that
“timekeepers engaged' in the normal functions of their classifica-
tion, * * * arein fact plant clerical employees.”® In the same
case, production control clerks, inventory clerks, and receiving clerks
were also held to be plant clericals with sufficiently similar interests to '
be included in the production and maintenance unit. These employ-
ees worked in close association with the plant employees, punched time
clocks, used the same facilities, and were not interchanged with office
personnel.® Other employees found by the Board to fall within the
category of plant clericals included warehousemen and storekeepers,”
shipping and receiving clerks, dispatchers, and scheduling clerks.?

d. Technical Employees

Technical employees usually are placed in separate units unless one
of the interested parties objects to the establishment of such a unit.’s

® Stack & Co., 97 NLRB 1492, See also § H. Kress £ Co., 92 NLRB 15 (1950) ; and
Albert’s Inc., 90 NLRB 110 (1950).

8 The Elyria Telephone Co., 96 NLRB 162. For the Board’s practice in public utility
cases, see Fast Ohio Gas Co., 94 NLRB 61 (1951).

81 See Nash Boulevard Corp., 98 NLRB No. 31, footnote 4.

8 Western Gear Works, 98 NLRB No. 20. See also Bell Aircraft Corp., 98 NLRB No.
2086.

8 Belknap Hardware Co, 96 NLRB 157.

8 See W. F. & John Barnes Co., 96 NLRB 1136.

8 Bell Aircraft Corp., 98 NLRB No. 206. Lone Star Producing Co., 96 NLRB 1063.

8 Bingham-Herbrand Corp., 97 NLRB 65.

8 Bell Awreraft Corp., 98 NLRB No. 206 ; Western Gear Works, 98 NLRB No. 20; Lone
Star Producing Co., 96 NLRB 1063 ; Belknap Hardware Co., 96 NLRB 157.

& Belknap Hardware Co., 96 NLRB 157.

8 Radio Corp. of America, 96 NLRB 889, overruling Chase Aircrast Co., Inc., 91 NLRB
288 (1950), as to any language there which might seem inconsistent.

% Bingham-Herbrand Corp., 97 NLRB 65.

9 Lone Star Producing Co., 96 NLRB 1063.

%2 Western Gear Works, 98 NLRB No. 20.

% Florence Stove Co., 98 NLRB No. 4; Westinghouse Electric Corp., 97 NLRB 1271;
Bulldog Electric Products Co., 96 NLRB 642 ; The Timken-Detroit Azle Co., 95 NLRB 736 ;
compare with Bell Aircraft Corp., 98 NLRB No. 206; Swift & Co., 98 NLRB No. 117.
See also Barker and Williamson, Inc., 97 NLRB 562,
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The reason for grouping technical employees separately is that ordi-
narily their duties and interests differ substantially from those of
other employees in the same plant.® The Board, however, has declined
to establish a separate unit which includes some, but not all, of an
employer’s technical employees.®

Employees whose duties have been held to be of such a technical
nature as to permit their placement in separate units include drafts-
men,® assistant chemists,”” liaison engineers, engineer product de-
signers, time-study men,® methods engineers,” laboratory techni-
cians, blueprint operators, production planners, copywriters, and
model makers.

In some instances, technical employees were placed in units with
other groups of employees. Thus, in one case, certain time-study
men and rate setters were joined in a residual unit with other technical
employees and office and clerical personnel with whom they had
sufficient common interests.? Similarly, in another case, time-study
men were included in a unit with office and shop clericals, draftsmen,
and laboratory assistants.® The Board found that a separate unit
for the time-study men was not appropriate because their work, while
technical, was not so highly specialized as to make their interests
substantially different from the semitechnical and nontechnical
employees in the unit.

e. Residual Units

In order not to deprive employee groups excluded from established
units of the opportunity to obtain the benefits of collective bar-
gaining, the Board often establishes such groups as separate bargain-
ing units. For instance, where a commercial printing plant unit had
omitted copy holders, messengers, and clerks in the proofroom, as
well as proof boys, galley boys, cut boys, copy runmers, smelter
employees, lunkers, and wrappers in the composing room, the Board
held that a residual unit of these unrepresented employees was appro-
priate notwithstanding the contention that they constituted a hetero-
geneous group without common interest* Similarly, a residual unit
was established for 18 stores of a grocery chain which were the

% Florence Stove Co., 98 NLRB No. 4 ; Bulldog Electric Products Oo., 96 NLRB 642.
% The Monarch Machine Tool Co., 98 NLRB No. 196 (Members Houston and Styles
dissenting). See also The De¢ Laval Separator Co., 97 NLRB 544,

% Arnold Hoffman & Co., Inc., 95 NLRB 907. R

9 E. H. Sargent & Co., 99 NLRB No. 156 - Lyntexz Corp., 98 NLRB No. 147.

8 Florence Stove Co., 98 NLRB No. 4.

® Westinghouse Eleciric Corp., 97 NLRB 1271,

1 Bulldog Electric Products Co., 96 NLRB 642.

3 Bethlehem Steel Co., 97 NLRB 1072,

3 Goodall-Sanford, Inc., 1-RC-2228 (not printed), distinguishing Florence Stove Co,
- 94 NLRB 1434 (1951).

¢ The Wilson H, Lee Company, 97 NLRB 1023.
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chain’s only stores in one of its districts that were not represented
for bargaining purposes.®

A departmental or residual unit was also found appropriate for
a group of employees who had been a part of a previously certified
over-all unit, but had not been accorded equal representation by the
certified union.® The Board observed that a separate unit of these
employees would have been appropriate at the time of the earlier rep-
resentation proceeding.

8. Seasonal, Part-Time, and Probationary Employees

During the past year, the Board was again confronted with con-
tentions that employees other than regular full-time employees should
be excluded from proposed bargaining units. In these cases, the
Board has repeatedly made it clear that a
unit finding is based upon functionally related occupational job categories, and
all employees working at jobs within the unit are necessarily included and enti-
tled to representation, irrespective of the tenure of their employment.’

Consequently, as in the case of other groups of employees, the factor
which will determine whether seasonal, part-time, or probationary
employees shall be included in a given unit is the similarity of their
interests and working conditons to those of other employees in the
proposed unit. However, the employees’ tenure is important in deter-
mining their eligibility to vote.?

9. Excluded Employees

Persons engaged in certain types of work are specifically excluded
from the act’s definition of the term “employee” ® and therefore may
not be included by the Board in a bargaining unit. These include
supervisory employees, independent contractors, agricultural laborers,
domestic servants employed in a home, individuals employed by a
parent or spouse, and individuals employed by an employer under the
Railway Labor Act.X®

In addition, the Board has long followed the policy of excluding
from bargaining units employees whose duties are managerial, and
employees who stand in a confidential relationship to executives han-
dling labor relations of the employer.

8 Safeway Stores, Inc., 96 NLRB 998,

8 Queensbrook News Co., 98 NLRB No. 21.

7 See for example Warden-Alien Co., 99 NLRB No. 67; Commercial BEquipment Co., Inc.,
95 NLRB 354.

8 See Sixteenth Annual Report, pp. 119, 120,

’Sec. 2 (3).

10 None of the cases decided during the past year involved employees in the last three
_ categories.
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a. Supervisory Employees

Since the amended act excludes supervisors from its protection,!
the Board must frequently determine whether employees sought to
be included in, or excluded from, a proposed unit come within the
definition of the term supervisor.:?

In determining supervisory status, the Board is not guided by the
employee’s job title or classification but by his actual duties, taking
into account the type of work done and responsibility exercised, as
well as all other relevant factors.® Similarly, the Board’s determina-
tion will be based on the actual exercise of authority rather than on
assertions of the employer that he conferred supervisory authority
on a particular employee.**

Supervision of the type customarily exercised by experienced em-
ployees over those less skilled does not confer supervisory status within
the meaning of the act the Board has held.*® Similarly, experienced
employees who train or instruct other employees but possess no author-
ity to change their employment status are not supervisors, the Board
has ruled.®

Because a supervisor must exercise authority over “other employees,”
the Board has consistently held that employees who exert control over
equipment, and direct personnel only incidentally, are not within the
statutory definition.'” Thus, the Board declined to exclude from a unit
maintenance foremen of an electrical power cooperative who were re-
sponsible for maintaining service lines, making meter changes, and
handling consumer complaints.’®* Similarly, inspectors of a public
transportation system who were responsible for the maintenance of
schedules, and who reported serious or repeated violations of safety
rules without any recommendation were found not to be supervisors.*®
The Board has also held that nurses, who reported findings concern-
ing employees’ physical condition rather than the quality of their work,

1 See. 2 (3).

12 Sec. 2 (11) provides, “The term ‘supervisor’ means any individual having authority,
in the interest of the employer, to hire, transfer, suspend, lay off, recall, promote, dis-
charge, assign, reward, or discipline other employees, or responsibly to direct them, or to
adjust their grievances, or effectively to recommend such action, if in connection with
the foregoing the exercise of such authority is not of merely routine or clerical nature,
but requires the use of independent judgment.”

3 Cinch Mfg. Co., 98 NLRB No. 118; Leland-Gifford Co., 95 NLRB 1306; Continental
0il Co., 95 NLRB 358,

# Greater Erie Broadcasting 0o., 3-RC-513 (not printed) (Member Reynolds dis-
senting).

15 Warren Petroleum Corp., 97 NLRB 1458 ; Mathews Lumber Co., Inc., 96 NLRB 322.

18 National Cash Register Co., 95 NLRB 27.

17 See Sixteenth Annual Report, pp. 110, 111,

8 Black River Electric Cooperative, 98 NLRB No. 86.
® Capital Transit Co., 98 NLRB No. 27.
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were not supervisors, even though the reports might affect the em-
ployees’ status.? )

An employee presently without subordinates is not a supervisor, the
Board has held, but an employee who normally supervised one subordi-
nate was not deprived of his supervisory status while the subordinate’s
position was vacant and pending the hiring of a substitute.® The
Board has also ruled that employees who actually possess supervisory
authority do not lose their supervisory status because of the nonexer-
cise of their authority. This rule was applied in the case of subfore-
men who had authority effectively to recommend the hire, discharge,
or discipline of employees, and who attended supervisory meetings
where they received instructions to make recommendations “effecting
or leading to discipline or promotion of employees.”?* But an em-
ployee who does not presently possess supervisory authority will not
be classified as a supervisor because he may acquire such authority at
some indefinite future time.? If a supervisory position is presently
Vacant, the Board will not determine the status of a future incumbent.?

In view of the tests of supervisory responsibility specified in section
2 (11), the Board has had to determine whether the duties of employees
claimed to be supervisory involved the responsible direction of others,
and whether the employees’ exercise of authority required the use of
“independent judgment” or was “of a merely routine or clerical
nature.”

Applying the responsible-direction test, the Board in one case held
that a brickmason leadman was a supervisor because he spent about
75 percent of his time in laying out, assigning, and directing the work
of other employees who were not subject to the immediate supervision
of anyone else, and he could request assignment of helpers as needed
and could authorize overtime.>

The “independent judgment” test was applied in a number of cases.
Thus, a panel majority held that night-shift “first operators,” in
charge of production during the absence of regular supervisors, did
not exercise supervisory authority because of the routine nature of
their work. These operators spent 50 to 70 percent of their time in
manual labor and, during the regular supervisor’s absence, received

% Le Rov Co., 13-RC-2211 (not printed).

2 Ramsey Motor Co., 99 NLRB No. 68.

2 Standard Lime and Stone Co., 95 NLRB 1141,

2 Igleheart Bros. Division, General Foods Corp., 96 NLRB 1005, involving an employee
in training to become a supervisor.

2 8. & L. Co. of Pipestone, 96 NLRB 1418,

% Kennecott Copper Corp , 98 NLRB No. 14. For other cases in which the responsible-
direction test was applied see Kennecott Copper Corp., 99 NLRB No. 110; Pacific Gas and

Electric Co., 97 NLRB 1397 ; West Virgwnia Pulp and Paper Co., 96 NLRB 871 ; Warren
Petroleum Corp., 95 NLRB 1468, .
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detailed written orders and instructions from the plant foreman.?®
In another case, a panel majority held that a gang foreman was not a
supervisor merely because he passed on to other employees instrue-
tions received from the chief engineer. Although the gang foreman
was the only person present at times to see that the crew of two to
seven men did their work properly, the majority found that his super-
vision was of a routine nature which did not require the use of inde-
pendent judgment.? -

The ratio of supervisors to employees also may be considered by
the Board if other factors do not clearly indicate whether or not a
given category of employees possesses supervisory authority. Thus,
where supervisory status was claimed for 16 employees with a total
of only 36 subordinates,”® and for 6 employees alleged to supervise 19
of the rank and file, the Board held that the high ratio indicated the
nonsupervisory status of the particular employees.2® However, the
Board has held that supervisory status is not necessarily indicated by
the fact that the treatment of the particular employees as rank and
file would result in leaving a disproportionate number of employees
in the charge of other supervisors.®

Another factor which the Board takes into consideration in deter-
mining supervisory status is the regularity with which an employee
performs supervisory functions. Thus, irregular or sporadic exercise
of such functions often has been held insufficient to require the exclu-
sion of employees from bargaining units.®> This applies also in the
case of employees who, as an exception rather than as a rule, are given
authority to hire helpers.®* On the other hand, exercise of authority
at regular intervals has been held to establish supervisory status. On
the basis of this test, the Board excluded from the bargaining unit
employees who acted as supervisors 1 or 2 days each week and
assistant store managers who regularly substituted for the manager
1hour each day and 1 day each week.%

2 Potagh Co. of America, 97 NLRB 511 (Member Reynolds dissenting).

2 Warren Petroleum Corp., 97 NLRB 1458 (Chairman Herzog dissenting). For other
cases in which the alleged supervisory duties were found to constitute merely routine
direction, see Wm. Cameron & Co., Inc., 98 NLRB No. 149 ; Sprague Electric Co., 98 NLRB
No. 89; The American Envelope Co., 97 NLRB 1541 ; East Tezas Steel Castings Co., 95
NLRB 1135 ; Arnold Hoffman & Co., Inc., 95 NLRB 907.

 §tack & Co., 97 NLRB 1492.

2 Potash Company of America, 97 NLRB 511,

3 See also East Coast Figheries, Inc., 97T NLRB 1261,

31 Pent Electric Products Co., 95 NLRB 1186 ; Warren Petroleum Corp., 97 NLRB 1458 ;
compare Warren Petroleum Corp., 95 NLRB 1468.

8 Linzer (Everlast Process Printing Co.), 98 NLRB No. 214 ; Black River Electric Co-
operative, 98 NLRB No. 86; Wilson & Co., Inc, 97 NLRB 1388 ; Diamond Bros. Co., 96
NLRB 1420.

8 See Puerto Rico Dairy, Inc., 99 NLRB No. 144 ; and Sixteenth Annual Report, p. 111.

% Snively Groves, Inc., 98 NLRB No. 172; Walgreen Co. of New York, 97 NLRB 1101,
8 The Great Atlantic and Pacific Tea Co., 96 NLRB 660.

228330—58 7
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Rate of pay in itself is not a controlling factor. Thus, a head jani-
tress who had the authority to hire and to recommend the discharge of
other employees was held a supervisor notwithstanding the fact that
she performed the same work at the same rate of pay as the other
employees.®

b. Independent Contractors

Independent contractors are specifically excluded from the protec-
tion of the amended act by section 2 (3), and therefore may not be
included by the Board in any bargaining unit. In determining the
status of a particular individual under this section, the Board relies
primarily on the “right of control” test. The Board has outlined this
test as follows:

‘While no single factor considered apart from all other relevant factors is neces-
sarily determinative of an individual’s status as an employee or independent
contractor, it is well settled that the most essential characteristic of an employer-
employee relationship is the retention by the employer of the right to direct and
control the manner in which the employee’s work shall be performed, that is,
the right to determine not merely ihe result but the methods and means by which
such results is to be accomplished. In this connection, it is not necessary that the
employer-actually direct or control the manner in which the services are per-
formed. It is sufficient if he has a right to do so. An important element bearing
on the existence of the “right to control” is the right of the employer to hire and
discharge the person doing the work, and where an employer has the right to
terminate the relationship at will it indicates an employer-employee relationship.”

In this case, the Board held that the carrier boys who distributed
newspapers were employees and not independent contractors. The
Board noted the following facts about these carriers: They were
not vendors hawking newspapers to random customers and assuming
the risks of the trade, but delivery boys distributing predetermined
numbers of papers to known subscribers. Their earnings were in the
nature of wages of the kind received by such employee categories as
sales personnel, routemen, or collectors. They were required to devote
certain amounts of time to the solicitation of new subscribers. The
selection of substitutes in case of absence or illness was controlled by
the company’s district agents, and the company could terminate the
relationship at will. - The Board concluded that these circumstances
indicated a degree of employer control which outweighed such factors
as the company’s failure to list the carriers on its payroll, to deduct

3 Van Schaak & Co., 95 NLRB 1028.

% Qitizen News Co., 97 NLRB 428; cf. J. Howard Smith, Inc., 95 NLRB 21. Compare
American Factors Co., 98 NLRB No. 67, where the Board observed that Congress had
indicated its intent to “recognize as employees those who ‘work for wages or salaries under
direct supervision,” and as independent contractors those who ‘undertake to do a job
for a price, decide how the work will be done, usually hire others to do the work, and
depend for their income not upon wages, but upon . . . profit’” See 80th Cong., 1st Sess.,
House of Representatives Report No. 245, April 11, 1947, p. 18. '
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from their earnings funds for income taxes, social security, and un-
employment insurance charges,® or to grant them vacation, holiday,
and severance pay benefits as well as the requirement that the carriers
furnish their own supplies and equipment.

Similarly, commission milkmen, under oral agreement with a dairy
terminable at will, were found to be employees, rather than indepen-
dent contractors.®® The Board took into consideration these facts:
The product sold and the uniforms and equipment used by the com-
mission men bore the dairy’s name. The company paid for truck fuel
and repairs. The men worked exclusively for the dairy, on a reason-
ably regular basis each day, and were subject to discharge for mis-
conduct or failure to perform their work. They were held accountable
for the quantities of milk received, and reimbursed the dairy for spoil-
age and unsold milk. The company determined the price at which the
milk was to be sold and received complaints from customers. While
the commission men themselves decided the distribution and creation
of routes, the dairy notified customers of the discontinuance of routes.
The Board noted also that the company deducted sums for social
security and made workmen’s compensation payments for the com-
mission men.

Control sufficient to establish an employer-employee relationship
was found also in the case of a person who had contracted to operate
a lumber mill for its owner. In this case, the operator did not provide
the premises, equipment, labor, capital, or any of the other facilities
essential to a working enterprise; the contract was of indefinite dura-
tion and subject to unilateral termination by the mill owner, who also
retained the ultimate control over wage rates and labor relations.

In another case, the Board held that a contract between a company
and its former installation employees, for the installation of certain
appliances, did not establish a true independent contractor relation-
ship because of the degree of control which the company continued
to exercise over the work performed under the contract.#* The com-
pany retained the power to terminate the contract at will; the work
involved was formerly a part of the company’s regular business and
was carried out by the contractors in substantially the same manner
and under the same conditions as before; the company supplied most
of the materials and supplies and controlled the time and sequence of
operations; the contractors worked only for the company; and upon

% While tax withholding may have a bearing on the question of an individual's status,
it is not regarded as a determinative factor. See, e. g., Plainfield Courier-News Co, 95
NLRB 532.

% Puerto Rico Dairy Co., 99 NLRB No. 144.

“ The Whiting Lumber, 97 NLRB 265. See also Elyria Telephone Co, 96 NLRB 162;
and Enterprise Lumber and Supply Co., 96 NLRB 784.

4 National Gas Co., 99 NLRB No. 44.
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cessation of their contract operations, the company took back the
equipment it had sold to the contractors without loss to them, and re-
employed two of them and one of their helpers.

Similarly, in another case, a newspaper’s photographer who also
free lanced was held to be an employee and not an independent con-
tractor, because the newspaper had retained the right to terminate at
will its relationship with the photographer and also had retained,
though without exercising it, the right to direct and control the man-
ner of his work.#* This photographer derived about 25 percent of his
income from other sources, employed and paid another photographer
to take his place 1 day each week, had no income or social security
taxes deducted from his salary, and paid-for all of the film, photo-
graphic paper, and chemicals used in printing and developing his
photographs.

But, applying the right-of-control test, the Board found in several
other cases that the individuals involved were independent contractors
and therefore not subject to the act. Thus, certain truck owners who
leased their vehicles to a trucking company and then operated them
for the company, either personally or through hired drivers, were held
to be independent contractors rather than employees.® TUnder the
lease arrangement, the truck owners had to “comply with the [com-
pany’s] instructions . . . with relation to the manner and method
of caring for and handling the traffic transported,” and the
company made safety inspections of outgoing trucks, maintained a
road patrol, and reserved the right to reject drivers. However, the
company did not control departure and arrival times and issued no
instructions to drivers other than destination, and the bona fide owners
of the trucks had partial control over operational profits and losses.
Under these circumstances, the majority of the Board concluded that
whatever control the company retained over the truck drivers was
directed to the end to be accomplished rather than to the means and
manner in which trucking operations were to be performed. )

Similarly, soft drink route salesmen who owned their own trucks
and equipment, determined their own hours and manner of work, and
received no compensation except the difference between what they
paid for beverages and what they collected from customers were held
to be independent contractors.**

Several cases involved questions on the alleged independent con-
tractor status of persons connected with radio program broadcasting.
Persons in this field found by the Board not to be independent con-

42 The Bethlehem’s Globe Publishing Co., 98 NLRB No. 191,

 Oklahoma Trailer Convoy, Inc, 99 NLRB No. 150 (Member Styles dissenting).

# American Factors Co., 98 NLRB No. 67. See also J. Howard 8mith, Inc., 95 NLRB
21; cf. Southern Shellfish Co., Inc., 95 NLRB 957.
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tractors but employees of the broadcaster, included actors and nar-
rators performing on advertising programs under the immediate di-
rection of the program director;*S announcers who broadcast their
own programs and derived their sole income from the sale of such
programs to sponsors, but who were subject to the station’s right to
accept or reject programs and to utilize the announcers’ services for
the station’s own purposes.®* In one case, certain announcers known
as “time-brokers” presented a special problem.# These “brokers”
purchased time from the station for resale to sponsors, but they
also were paid for making commercial announcements procured by
the station. The Board held that the “time-brokers” were independent
contractors to the extent that they purchased time, prepared pro-
grams, and hired performers who were paid by them directly or by
the sponsor, and over whom the station had no control. However,
the Board held that they were entitled to representation in collective
bargaining on their activities as commission-paid announcers, but be-
cause the record in the case did not establish that they engaged in
this employment either frequently or regularly, the Board found they
did not have a sufficient interest to entitle them to vote in the repre-
sentation election. In another case, a choir director who hired, paid,
discharged, and directed singers, and was paid for the program on a
package basis, was held to be an independent contractor.®

¢. Agricultural Laborers

Section 2 (3) specifically excludes “any individual employed as an
agricultural laborer” from the coverage of the act. The determina-
tion whether an employee is an “agricultural laborer,” must be made
in accordance with the definition of the term in section 3 (f) of the
Fair Labor Standards Act of 1938, as required by continuing riders
to the acts of Congress annually appropriating funds for the Board.
This definition reads:

“Agriculture” includes farming in all its branches and among other things
includes . . . the production, cultivation, growing, and harvesting of any agri-
cultural or horticultural commodities . . . and any practices perfqrmeq by a
farmer or on a farm as an incident to or in conjunction with such farming opera-
tions, including preparation for market, delivery to storage or market or to ear-
riers for transportation to market.

In applying the definition, the Board is guided by the construction
given it by the Department of Labor and its wage-hour division, which

# Oolgate-Palmolive-Peet Co.,, 96 NLRB 311.

48 Neptune Broadcasting Co., 94 NLRB 1052 (1951).

47 Emil Denemark, Inc., 36 NLRB 1087,

4 Hampton Roads Broadcasting Corp. (WGQH), 98 NLRE No 162 (Member Styles dis-
senting on another point).
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has primary responsibility for the administration of the Fair Labor
Standards Act, and by the Supreme Court.#

In one case,® it was contended that a 1949 amendment to the Fair
Labor Standards Act was intended to bring irrigation employees with-
in the agricultural labor definition and to supersede the Supreme
Court’s decision in the Farmer’s Reservoir case® holding that the
employees of an irrigation company were not agricultural laborers.
The Board rejected this contention, holding that the amendment did
not relate to section 3 (f) of the Fair Labor Standards Act and, in
any event, it was concerned only with employees engaged in supplying
water exclusively for agricultural purposes and not to employees of a
company also serving urban communities as did the company in the
case under consideration.

Applying section 8 (f) of the Fair Labor Standards Act in a num-
ber of cases, the Board held that the following employees came within
the definition of “agricultural laborers”: Sugar plantation employees,
including (1) field employees who operated trucks and other machin-
cry in connection with the planting, cultivating, and harvesting of
crops, and transporting harvested cane to railroad sidings and loading
it on cars, and (2) shop employees who serviced, maintained, and re-
paired machinery used by the employer solely in its farming opera-
tions.®? Field employees in an alfalfa mill, who operated mowing,
raking, pickup, and chopping machines in connection with the har-
vesting of growing crops bought from farmers, and loadermen, oper-
ating tractors for the gathering of alfalfa in the fields,”® dairy farm
workers who were chiefly engaged in feeding and caring for animals
on a dairy farm and in processing and delivering milk to customers.®

However, the Board held that packing shed employees were not
agricultural laborers where they performed no functions connected
with planting or harvesting crops, and worked under separate super-
vision in sheds which constituted distinct commercial enterprises
separate from any farm.®® The Board also declined to hold that the
employees of a stockyard, which provided facilities for the caring and

9 See Sizteenth Annual Report, pp. 115, 116.

% Twin Falls Canal Co., 97 NLRB 1473. See also Luce ¢ Co. 8. En C., 98 NLRB No. 166.

St Farmer’s Reservoir & Irrigation Company V. McComb, 337 U. 8. 755.

5 Luce & Co. 8. En C., 98 NLRB No. 166. See also Bastern Sugar Associates, 99 NLRB
No. 121, involving tractor and mechanic shop employees repairing machinery used solely
for farmmg operations ; and Holtville Alfalfa Mills, Inc., 98 NLRB No. 153, involving
field maintenance men repairing agricultural machines on farms.

5 Holtville Alfalfa Mills, Inc., 98 NLRB No. 153; Allicd Mills, Inc., 96 NLRB 369,
mvolving cuttermen mowing green alfalfa standing in farmers’ fields; and Archer-Daniel-
Midland Co., 97 NLRB 1463 (field men).

54+ Bemis Brothers Bag Co., 95 NLRB 44,

% Colorado River Farms, 99 NLRB No. 41. See also J. J. Crosetti, 98 NLRB No. 42 ;
Comer, Produce Co., 95 NLRB 12,
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sale of livestock, were agricultural laborers.®® Other types of em-
ployees held not to be agricultural laborers included truck drivers
primarily engaged in transporting alfalfa from fields to the mill for
processing,” and grinder men producing black strap molasses from
sugar cane.’®

d. Managerial and Confidential Employees

The Board continues to adhere to its policy of excluding from bar-
gaining units employees performing managerial functions and em-
ployees who possess or have access to confidential information regard-
ing labor relations matters. The Board, however, has declined to
exclude employees from bargaining units because of their possession
of, or access to, information which is confidential only in technical or
financial respects, such as in research work,” or the custody of compan,
money.®° '

During the past year, the Board held that management functions,
justifying exclusion from bargaining units, were exercised by an
assistant purchasing agent and buyers,” and by long distance truck
drivers,’2 who had authority to pledge the employer’s credit.®* How-
ever, an employee who had only limited authority to purchase supplies
for his employer was held not to be a managerial employee.®

An employee who merely participated in conferences of supervisory
personnel and was not authorized to bind the employer contractually
or financially, was held not to be a managerial employee, although his
recommendations were considered in making decisions and he had
authority to deal directly with outside contractors.®® Assistant man-
agers who handled office work connected with the procurement, proc-
essing, allocation to customers, and pricing of certain types of meat,
likewise were held not to be managerial employees because they did
not participate in the formulation of policies and their work was con-
stantly reviewed to determine whether the employer’s policies were
being followed.%

5 The Bvansville Union Stockyards Co., 95 NLRB 31,

% Holtville Aljalfa Mills, Inc., 98 NLRB No 153

88 Bvan Hall Sugar Cooperative, 97 NLRB 1258,

& Sunft & Co , 98 NLRB No. 117.

& Capital Transit Co., 98 NLRB No. 27.

61 Plorence Stove Co., 98 NLRB No. 4; The Girdler Corp., 96 NLRB 894.

%2 Fast Coast Fisheries, Inc., 97 NLRB 1261.

8 See also Worden-Allen Co, 99 NLRB No\. 67, where a chief engineer and vice president
was excluded from a unit because of his combined supervisory and managerial authority.

& Westinghouse Electric Corp. (Steertevant Division), 1-RC-2210 (not printed).

8% Westinghouse Electric Corp. (Irwin Mica Works), 97 NLRB 1271,
® Wilson & Co., Inc., 97 NLRB 1388.
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In addition to employees with managerial authority, the Board also
excludes from bargaining units employees who are closely identified
with management,” or closely related to the employer or to managerial
employees.®®

The Board has adhered to the principle that “mere ownership of
stock in a corporation does not preclude the inclusion of a stockholder
1n a collective bargaining unit of the corporation’s employees unless
the employee-stockholder’s interest is of such a nature as to give him
an effective voice in the formulation and determination of corporate
policy.” ® However, a sufficient interest to justify exclusion on the
ground of stock ownership was found in one case, where each of 118
nonsupervisory employees held 1 share out of a total of 250 shares of
common capital stock in the employer’s business. Inthe Board’s opin-
ion, the possibility that this large homogeneous group might influence
management policies was not remote. Moreover, the Board found
that each stockholder had certain powers which enabled him to affect
operations. The Board further took into consideration that stock-
holder-employees held the most desirable jobs and that, in at least one
instance, a nonstockholder had been “bumped” from a desirable job
by a stockholder, and that a uniform wage rate policy and a separate
grievance procedure for stockholders existed. Finally, the Board
noted that stockholders might favor cost policies inconsistent with
the wage demands of nonstockholder employees.”

In a number of cases in which the exclusion of employees from bar-
gaining units was sought on the ground of their asserted confidential
status, the Board found that the relationship of the particular em-
ployees did not involve labor relations matters and, therefore, did not
come within the Board’s exclusion rule. Thus, the required posses-
sion of, or access to, labor relations information was held not present
in the case of employees who merely had opportunities to overhear
conversations between company officers relating to labor relations.™
In other cases, the Board held that the required confidential relation-

8 See Sixteenth Annual Report, p. 118,

68 See for example Nash Boulevard Corp, 98 NLRB 156 (employer’s son) ; E. J. Kelley
Co., 98 NLRB No. 79 (employer’s son and nephew); National Perishable InSpection
Service, Inc., 97 NLRB 779 (brother of employer’s president) ; Grinnell Brothers, 98
NLRB No. 13 (wife of store manager) ; Caldarera (Falstaff Distributing (0.}, 97 NLRB
997 (nephew of partner),; Plainfield Courier-News Co., 95 NLRB 532 (nephew by marriage
of employer’s president excluded from voting group).

® Brookings Plywood Corp., 98 NLRB No. 131.

™ Brookings Plywood Corp., cited above. See also Oakland Scavenger Co., 98 NLRB
No. 215, where employee-stockholders who received higher compensation than other em-
ployees, and had interests diverse from nonstockholder employees, were excluded from
the unit,

7 Hughes Tool Co, 97 NLRB 354. See also Ford Motor Co., Aircraft Engine Division,
96 NLRB 1075 (courtesy and station wagon drivers).

’
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ship was not established for methods and standards department em-
ployees, rate setters, adjustors, and router clericals;™ or plant clerical
employees.” Similarly, the Board declined to exclude from a unit
the clerical employees who were not presently engaged in confidential
labor relations work and whose prospects of so doing in the future
were highly speculative.™

F. Conduct of Representation Elections

When the Board finds that a question of representation exists, it can
be resolved only through an election by secret ballot.! But the act
leaves generally to the discretion of the Board the determination of
the voting eligibility of employees, the mechanics of conducting elec-
tions, and the certification of election results.?

Election and certification procedures are primarily governed by the
Board’s published Rules and Regulations® However, the Board is
often called upon to decide the proper application of its rules, or to
rule on situations not covered by the Rules and Regulations.

1. Eligibility To Vote

Generally, eligibility to vote in a Board-directed election is limited
to employees who were employed in the appropriate unit during the
payroll period immediately preceding the date of the issuance of the
direction of election. This includes employees who did not work
during the payroll period because they were ill or on vacation or tem-
porarily laid off.* It also includes employees in the military services
of the United States who appear in person at the polls.®

Not eligible to vote are employees who quit or were discharged for
cause and who have not been reinstated prior to the date of the elec-
tion. “Employees on strike who are not entitled to reinstatement”
are specifically barred from voting by section 9 (¢) (3) of the act.

Pointing out again that the “essential element in determining an
employee’s eligibility to vote is his status on the eligibility payroll date
and on the date of election,” the Board recently held that it is without
controlling significance that an individual employed on those dates

72 The Monarch Machine Tool Co., 98 NLRB No. 196.

3 Truscon Steel Co., 95 NLRB 1005.

"8, & L. Co. of Pipestone, 96 NLRB 1418.

1 See sec. 9 () (1).

2 For limitations on the frequency with which elections may be held, see D, Impact of
Prior Determinations, pp. 53-55.

3 See sec. 102.61, Rules and Regulations, Series 6, effective June 3, 1952, as amended.

4 See Whiting Corp., 99 NLRB No. 26.
® Sixteenth Annual Report, p. 123.
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may have intended to quit, or actually did quit, shortly after the elec-
tion.! The fact that an employee is a minor does not affect his voting
eligibility regardless of the effect that his minority may have on the
employee’s other legal status.”

a. Part-Time, Temporary, and Probationary Employees

Part-time and extra employees ordinarily are eligible to vote if they
work regularly and perform work similar to that of full-time em-
ployees under comparable employment conditions.® Conversely, part-
time employees whose employment is neither frequent nor regular are
ineligible to vote.® Nor was a part-time employee in an excluded classi-
fication permitted to vote merely because he might be recalled to work
within the voting unit at some indefinite future time.® If a part-time
employee has other employment with another employer, he will be
eligible to vote only if his part-time employment in the voting unit
is regular and for a substantial portion of his time.**

During the past year, the Board modified its rule regarding the
voting eligibility of employees who work part time in the voting unit
and part time elsewhere for the same employer.®? Previously, such
employées were permitted to vote only if they worked 50 percent of
their time in the voting unit. But, under the new rule, they are treated
in the same manner as part-time employees who during the remainder
of their time are idle, or work for a different employer. Applying this
rule, the Board held that an employee working 20 percent of his time
in the voting unit was eligible to vote.??

Temporary and casual employees hired for a specific task or a peak
period in a nonseasonal industry usually are not permitted to vote,
unless they have a reasonable expectation of permanent employment
after the completion of the particular work or at the end of the peak
period.** However, temporary employees hired for a task of indefinite
or unpredictable duration have been held eligible to vote.”* Similarly,
employees hired for special work on Government contracts were per-
mitted to vote where the employer did not inform the particular
employees of the limited nature of their employment and the employer

¢ Reidbord Brothers Company, 99 NLRB No 23.

"E. J. Kelley Co., 98 NLRB No. 79.

8 Silver Knit Hosiery Mills, Inc., 99 NLRB No 65; Commercial Equipment Co., 95 NLRB
354.

® Emil Denemark, Inc., 96 NLRB 1087.

10 Igleheart Brothers Division, General Foods Corp., 96 NLRB 1005,

1 See Sixteenth Annual Report, p. 122,

2 Ocale Star Banner, 97 NLRB 384 ; see Sixteenth Annual Report, p, 122,

B The Broderick Co. (Header-Press Division), 99 NLRB No. 60.

4 Bast Coast Fisheries, Inc., 97 NLRB 1261.

 Hollingsworth & Whitney Co., 97 NLRB 599 ; Snively Groves, Inc., 98 NLRB No. 172.



Representation and Union-Shop Cases 95

was not certain that no further Government contracts would be re-
ceived. However, in seasonal industries such as canning and fishing,
eligibility to vote is usually determined at or near the peak of opera-
tions.®

Temporary employees, to be eligible to vote, must have a substantial
interest in the employment conditions of the voting unit, but this does
not require that they were covered by any prior contract. Thus,
temporary employees who did not share in the contractual benefits
of the regular employees in the unit were permitted to vote, because
(1) their functions, hours, and supervision were the same as those of
permanent employees, and they received comparable wages and bo-
nuses; (2) they had worked considerable periods for the employer
during 4 years, although intermittently ; and (3) the employer’s prac-
tice was to recall workmen who had previously worked for him, and to
fill vacancies or new jobs in permanent classifications with temporary
employees.)”

Probationary and student employees ordinarily are held eligible
to vote if they have sufficient interests in common with regular em-
ployees in the same classifications and have a prospect of eventually
achieving permanent employee status.®

b. Laid-off Employees and Strikers

In determining voting eligibility, the Board at times is faced with
