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I
Operations In Fiscal Year 2003

A. Summary

The National Labor Relations Board, an independent Federal agency,
initiates no cases: it acts only on those cases brought before it. All
proceedings originate from filings by the major segment of the public
covered by the National Labor Relations Act—employees, labor unions,
and private employers who are engaged in interstate commerce. During
fiscal year 2003, 33,715 cases were received by the Board.

The public filed 28,781 charges alleging that business firms or labor
organizations, or both, committed unfair labor practices, prohibited by
the statute, which adversely affected employees. The NLRB during the
year also received 4761 petitions to conduct secret-ballot elections in
which workers in appropriate groups select or reject unions to represent
them in collective bargaining with their employers. Also, the public filed
173 amendment to certification and unit clarification cases.

After the initial influx of charges and petitions, the flow narrows
because the great majority of the newly filed cases are resolved in
NLRB’s national network field offices by dismissals, withdrawals,
agreements, and settlements.

During fiscal year 2003, the five-member Board was composed of
Chairman Robert J. Battista and Members Wilma B. Liebman, Peter C.
Schaumber, Dennis P. Walsh, and R. Alexander Acosta. Arthur F.
Rosenfeld served as General Counsel.

Statistical highlights of NLRB’s casehandling activities in fiscal 2003
include:

e The NLRB conducted 2937 conclusive representation elections
among some 166,809 employee voters, with workers choosing labor
unions as their bargaining agents in 53.8 percent of the elections.

e Although the Agency closed 35,766 cases, 22,631 cases were
pending in all stages of processing at the end of the fiscal year. The
closings included 30,618 cases involving unfair labor practice charges
and 4849 cases affecting employee representation and 384 related cases.

o Settlements, avoiding formal litigation while achieving the goal of
equitable remedies in unfair labor practice situations, numbered 10,923.
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e The amount of $91,287,634 in reimbursement to employees
illegally discharged or otherwise discriminated against in violation of
their organizational rights was obtained by the NLRB from employers and
unions. This total was for lost earnings, fees, dues, and fines. The NLRB
obtained 2393 offers of job reinstatements, with 1838 acceptances.

e Acting on the results of professional staff investigations, which
produced a reasonable cause to believe unfair labor practices had been
committed, Regional Offices of the NLRB issued 2067 complaints,
setting the cases for hearing.

o NLRB’s corps of administrative law judges issued 388 decisions.

Chart 1
Case Intake by Unfair Labor Practice Charges and
Representation Petitions
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NLRB Administration

The National Labor Relations Board is an independent Federal agency
created in 1935 by Congress to administer the basic law governing
relations between labor unions and business enterprises engaged in
interstate commerce. This statute, the National Labor Relations Act,
came into being at a time when labor disputes could and did threaten the
Nation’s economy.

Declared constitutional by the Supreme Court in 1937, the Act was
substantially amended in 1947, 1959, and 1974, each amendment
increasing the scope of the NLRB’s regulatory powers.

The purpose of the Nation’s primary labor relations law is to serve the
public interest by reducing interruptions in commerce caused by
industrial strife. It seeks to do this by providing orderly processes for
protecting and implementing the respective rights of employees,
employers, and unions in their relations with one another. The overall
job of the NLRB is to achieve this goal through administration,
interpretation, and enforcement of the Act.

In its statutory assignment, the NLRB has two principal functions: (1)
to determine and implement, through secret-ballot elections, the free
democratic choice by employees as to whether they wish to be
represented by a union in dealing with their employers and, if so, by
which union; and (2) to prevent and remedy unlawful acts, called unfair
labor practices, by either employers or unions or both.

The NLRB does not act on its own motion in either function. It
processes only those charges of unfair labor practices and petitions for
employee elections which are filed in the NLRB’s Regional, Subregional,
and Resident Offices, which numbered 52 during fiscal year 2003.

The Act’s unfair labor practice provisions place certain restrictions on
actions of employers and labor organizations in their relations with
employees, as well as with each other. Its election provisions provide
mechanics for conducting and certifying results of representation
elections to determine collective-bargaining wishes of employees,
including balloting to determine whether a union shall continue to have
the right to make a union-shop contract with an employer.

In handling unfair labor practices and election petitions, the NLRB is
concerned with the adjustment of labor disputes either by way of
settlements or through its quasi-judicial proceedings, or by way of secret-
ballot employee elections.

The NLRB has no independent statutory power of enforcement of its
decisions and orders. It may, however, seek enforcement in the U.S.
courts of appeals, and parties to its cases also may seek judicial review.
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NLRB authority is divided by law and by delegation. The five-
member Board primarily acts as a quasi-judicial body in deciding cases
on formal records. The General Counsel, who, like each Member of the
Board, is appointed by the President, is responsible for the issuance and
prosecution of formal complaints in cases leading to Board decision, and
has general supervision of the NLRB’s nationwide network of offices.

Chart 2
ULP Case Intake
(Charges and Situations Filed)
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For the conduct of its formal hearings in unfair labor practice cases,
the NLRB employs administrative law judges who hear and decide cases.
Administrative law judges’ decisions may be appealed to the Board by
the filing of exceptions. If no exceptions are taken, the administrative
law judges’ orders become orders of the Board.

All cases coming to the NLRB begin their processing in the Regional
Offices. Regional Directors, in addition to processing unfair labor
practice cases in the initial stages, also have the authority to investigate
representation petitions, to determine units of employees appropriate for
collective-bargaining purposes, to conduct elections, and to pass on
objections to conduct of elections. There are provisions for appeal of
representation and election questions to the Board.

Chart 3
Disposition Pattern for Unfair Labor Practice Cases
(Based on Cases Closed)
Fiscal Year 2003
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B. Operational Highlights
1. Unfair Labor Practices

Charges that business firms, labor organizations, or both have
committed unfair labor practices are filed with the National Labor
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Relations Board at its field offices nationwide by employees, unions, and
employers. These cases provide a major segment of the NLRB workload.
Following their filing, charges are investigated by the Regional
professional staff to determine whether there is reasonable cause to
believe that the Act has been violated. If such cause is not found, the
Regional Director dismisses the charge or it is withdrawn by the
charging party. If the charge has merit, the Regional Director seeks
voluntary settlement or adjustment by the parties to the case to remedy
the apparent violation; however, if settlement efforts fail, the case goes to
hearing before an NLRB administrative law judge and, lacking
settlement at later stages, on to decision by the five-member Board.

In fiscal year 2003, 28,781 unfair labor practice charges were filed
with the NLRB, a decrease of 5 percent from the 30,177 filed in fiscal
year 2002. In situations in which related charges are counted as a single
unit, there was a decrease of 1 percent from the preceding fiscal year.
(Chart 2.)

Alleged violations of the Act by employers were filed in 21,765 cases,
a decrease of 5 percent from the 23,036 of 2002. Charges against unions
decreased about 2 percent to 6989 from 7107 in 2002.

There were 38 charges of violation of Section 8(e) of the Act, which
bans hot-cargo agreements. (Tables 1A and 2.)

The majority of all charges against employers alleged illegal discharge
or other discrimination against employees. There were 10,132 such
charges in 50 percent of the total charges that employers committed
violations.

Refusal to bargain was the second largest category of allegations
against employers, comprising 10,081 charges, in about 50 percent of the
total charges. (Table 2.)

Of charges against unions, the majority (5771) alleged illegal restraint
and coercion of employees, about 81 percent. There were 687 charges
against unions for illegal secondary boycotts and jurisdictional disputes,
a decrease of about 3 percent from the 712 of 2002.

There were 575 charges (about 8 percent) of illegal union
discrimination against employees, an increase of about 5 percent from
the 549 of 2002. There were 106 charges that unions picketed illegally
for recognition or for organizational purposes, compared with 124
charges in 2002. (Table 2.)

In charges filed against employers, unions led with about 75 percent
of the total. Unions filed 16,293 charges and individuals filed 5418.
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Chart 3A
Disposition Pattern for Meritorious Unfair Labor Practices Cases
(Based on Cases Closed)
Fiscal Year 2003
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Chart 3B
Disposition Pattern for Unfair Labor Practice Cases After Trial
(Bases on Cases Closed) Fiscal Year 2003
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Concerning charges against unions, 5511 were filed by individuals, or
about 79 percent of the total of 6986. Employers filed 1361 and other
unions filed the 114 remaining charges.

In fiscal year 2003, 30,618 unfair labor practice cases were closed.
Some 96 percent were closed by NLRB Regional Offices, about the same
as the previous year. During the fiscal year, 36.1 percent of the cases
were settled or adjusted before issuance of administrative law judges’
decisions, 30.2 percent were withdrawn before complaint, and 29.4
percent were administratively dismissed.

In evaluation of the Regional workload, the number of unfair labor
practice charges found to have merit is important—the higher the merit
factor the more litigation required. In fiscal year 2003, 37.1 percent of
the unfair labor practice cases were found to have merit.

When the Regional Offices determine that charges alleging unfair
labor practices have merit, attempts at voluntary resolution are stressed—
to improve labor-management relations and to reduce NLRB litigation
and related casehandling. Settlement efforts have been successful to a
substantial degree. In fiscal year 2003, precomplaint settlements and
adjustments were achieved in 8597 cases, or 29.9 percent of the charges.
In 2002, the percentage was 27.7. (Chart 5.)

Chart 4
Number of Unfair Labor Practice Cases
Pending Under Preliminary Investigation
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Cases of merit not settled by the Regional Offices produce formal
complaints, issued on behalf of the General Counsel. This action
schedules hearings before administrative law judges. During 2003, 2067
complaints were issued, compared with 2284 in the preceding fiscal year.
(Chart 6.)

Of complaints issued, 87.9 percent were against employers and 11.1
percent against unions.

NLRB Regional Offices processed cases from filing of charges to
issuance of complaints in a median of 90 days. The 90 days included 15
days in which parties had the opportunity to adjust charges and remedy
violations without resorting to formal NLRB processes. (Chart 6.)

Additional settlements occur before, during, and after hearings before
administrative law judges. The judges issued 388 decisions in 840 cases
during 2003. They conducted 354 initial hearings, and 30 additional
hearings in supplemental matters. (Chart 8 and Table 3A.)

Chart 5
Unfair Labor Practice Merit Factor
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By filing exceptions to judges’ findings and recommended rulings,
parties may bring unfair labor practice cases to the Board for final NLRB
decision.

In fiscal year 2003, the Board issued 384 decisions in unfair labor
practice cases contested as to the law or the facts—336 initial decisions,
11 backpay decisions, 16 determinations in jurisdictional work dispute
cases, and 21 decisions on supplemental matters. Of the 336 initial
decision cases, 306 involved charges filed against employers and 30 had
union respondent.

Chart 6A

Complaints Issued in Unfair Labor Practice Proceedings
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Chart 6B
Median Days from Filing to Complaint
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For the year, the NLRB awarded backpay of $91.4 million. (Chart 9.)
Reimbursement for unlawfully exacted fees, dues, and fines added about
another $874.898. Backpay is lost wages caused by unlawful discharge
and other discriminatory action detrimental to employees, offset by
earnings elsewhere after the discrimination. About 1838 employees were
offered reinstatement, and about 77 percent accepted.

At the end of fiscal 2003, there were 20,936 unfair labor practice
cases being processed at all stages by the NLRB, compared to 22,773
cases pending at the beginning of the year.

2. Representation Cases

The NLRB received 4934 representation and related case petitions in
fiscal 2003, compared to 5696 such petitions a year earlier.

The 2003 total consisted of 3851 petitions that the NLRB conducted
secret-ballot elections where workers select or reject unions to represent
them in collective bargaining; 803 petitions to decertify existing
bargaining agents; 107 deauthorization petitions for referendums on
rescinding a union’s authority to enter into union-shop contracts; and 162
petitions for unit clarification to determine whether certain classifications
of employees should be included in or excluded from existing bargaining
units. Additionally, 11 amendments of certification petitions were filed.
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Chart 7
Unfair Labor Practice Cases Settled
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During the year, 5148 representation and related cases were closed,
compared to 5611 in fiscal 2002. Cases closed included 4003 collective-
bargaining election petitions; 816 decertification election petitions; 103
requests for deauthorization polls; and 196 petitions for unit clarification
and amendment of certification. (Chart 14 and Tables 1 and 1B.)

The overwhelming majority of elections conducted by the NLRB
resulted from some form of agreement by the parties on when, where,
and among whom the voting should occur. Such agreements are
encouraged by the Agency. In 10.9 percent of representation cases
closed by elections, balloting was ordered by NLRB Regional Directors
following hearing on points in issue. There were 143 cases where the
Board directed an election after transfer of a case from the Regional
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Office. (Table 10.) There were 2 cases that resulted in expedited
elections pursuant to the Act’s 8(b)(7)(C) provisions pertaining to
picketing.

Chart 8
Administrative Law Judge Hearings and Decisions
(Initial, Backpay, and Other Supplementals)
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3. Elections

The NLRB conducted 2937 conclusive representation elections in
cases closed in fiscal 2003, compared to the 3043 such elections a year
earlier. Of 196,557 employees eligible to vote, 166,809 cast ballots,
virtually 8 of every 10 eligible.

Unions won 1579 representation elections, or 53.8 percent. In
winning majority designation, labor organizations earned bargaining
rights or continued as employee representatives for 87,499 workers. The
employee vote over the course of the year was 85,737 for union
representation and 81,072 against.
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The representation elections were in two categories—the 2516
collective-bargaining elections in which workers chose or voted down
labor organizations as their bargaining agents, plus the 421
decertification elections determining whether incumbent unions would
continue to represent employees.

Chart 9
Amount of Backpay Received by Discriminatees
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There were 2797 select-or-reject-bargaining-rights (one union on
ballot) elections, of which unions won 1458, or 52.1 percent. In these
elections, 76,179 workers voted to have unions as their agents, while
79,694 employees voted for no representation. In appropriate bargaining
units of employees, the election results provided union agents for 74,649
workers. In NLRB elections the majority decides the representational
status for the entire unit.

There were 140 multiunion elections, in which two or more labor
organizations were on the ballot, as well as a choice for no
representation.  Employees voted to continue or to commence
representation by one of the unions in 121 elections, or 86.4 percent.
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Chart 10
Time Required to Process Representation Cases From Filing of
Petition to Issuance of Decision
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As in previous years, labor organization results brought continued
representation by unions in 151 elections, or 35.9 percent, covering
11,410 employees.  Unions lost representation rights for 17,308
employees in 270 elections, or 64.1 percent. Unions won in bargaining
units averaging 76 employees, and lost in units averaging 64 employees.
(Table 13.)

Besides the conclusive elections, there were 165 inconclusive
representation elections during fiscal year 2003 which resulted in
withdrawal or dismissal of petitions before certification, or required a
rerun or runoff election.

In deauthorization polls, labor organizations lost the right to make
union-shop agreements in 20 referendums, or 38.5 percent, while they
maintained the right in the other 32 polls which covered 2271 employees.
(Table 12.)

For all types of elections in 2003, the average number of employees
voting, per establishment, was 57, compared to 55 in 2002. About 72
percent of the collective bargaining and decertification elections involved
59 or fewer employees. (Tables 11 and 17.)
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Chart 11
Contested Board Decisions Issued
' ] 732
1994 211
521
pas
1995 291
657
] 727
1996 225
502
] 691
1997 256
435
o ] 720
© 1998 294
> 426
S ] 693
2 1999 280
i 413
] 735
2000 252
483
] 748
2001 210
538
] 560
286
] 555
2003 171
384
0 200 400 600 800 1,000
Decisions
B C Cases @R, UD, AC, and UC Cases OTotal

4, Decisions Issued

a. The Board

Dealing effectively with the remaining cases reaching it from
nationwide filings after dismissals, settlements, and adjustments in
earlier processing stages, the Board handed down 865 decisions
concerning allegations of unfair labor practices and questions relating to
employee representation. This total compared to the 926 decisions
rendered during fiscal year 2002.
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A breakdown of Board decisions follows:

Total Board deCiSIONS........couevrieiriiinieisieisieese s 865
Contested deCISIONS ......ccvcvreierierice e 555
Unfair labor practice decisions ...........c..cccceevenee. 384
Initial (includes those based on
stipulated record) ........cccccevvriennne 336
Supplemental ..........cccccevvvivrnrnnnnn, 21
BaCKpay .....coevvevrnrniineneie e e 11
Determinations in jurisdictional
dISPULES ... 16
Representation deCiSioNS .........cccccveverenenienenicieie e een 168
After transfer by Regional Directors
for initial decision .............ccoceeees 2
After review of Regional Director
decCisions......ccccooevvereiiieieenn, 32
On objections and/or challenges ...134
Other deCiSIONS .....c.evvveirieirie et e 3
Clarification of bargaining unit......... 1
Amendment to certification .............. 0
Union-deauthorization ...................... 2
Noncontested deCISIONS ..........covieirreiereriieeseese e e e 310
Unfair labor practice ..........cc.ee..e. 171
Representation ...........cccccocevenennns 136
Other .o 3

The majority (64 percent) of Board decisions resulted from cases
contested by the parties as to the facts and/or application of the law.
(Tables 3A, 3B, and 3C.)

In fiscal 2003, about 5.0 percent of all meritorious charges and about
50.0 percent of all cases in which a hearing was conducted reached the
Board for decision. (Charts 3A and 3B.) Generally, unfair labor practice
cases take about twice the time to process than representation cases.

b. Regional Directors

NLRB Regional Directors issued 802 decisions in fiscal 200,
compared to 939 in 2002. (Chart 13 and Tables 3B and 3C.)

¢. Administrative Law Judges

Administrative law judges issued 388 decisions and conducted 384
hearings. (Chart 8 and Table 3A.)
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Chart 12
Representation Elections Conducted
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5. Court Litigation

a. Appellate Courts

The National Labor Relations Board is involved in more litigation in
the United States courts of appeals than any other Federal administrative
agency.

In fiscal year 2003, 120 cases involving the NLRB were decided by
the United States courts of appeals compared to 105 in fiscal year 2002.
Of these, 85.8 percent were won by NLRB in whole or in part compared
to 71.4 percent in fiscal year 2002; 7.5 percent were remanded entirely
compared to 6.7 percent in fiscal year 2002; and 6.7 percent were entire
losses compared to 21.9 percent in fiscal year 2002.
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Chart 13
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b. The Supreme Court

In fiscal 2003, the Supreme Court did not decide any Board cases. The
Board did not participate as amicus in any cases in fiscal 2003.

¢. Contempt Actions

In fiscal 2003, 123 cases were referred to the Contempt Litigation and
Compliance Branch for consideration of contempt or other compliance
actions. Nine civil contempt or equivalent proceedings were instituted
and nine ancillary proceedings were instituted in Federal District Courts
or Bankruptcy Courts. Twelve civil contempt or equivalent
adjudications were awarded in favor of the Board during the fiscal year.
The Branch also obtained three protective restraining orders and seven
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other substantive orders in ancillary proceedings. There were 6 cases in
which the court directed compliance without adjudication; and there
were seven cases in which the courts either denied the Board’s petition or
the proceedings were discontinued at the CLCB’s request.

Chart 14
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d. Miscellaneous Litigation
There were 9 additional cases involving miscellaneous litigation
decided by appellate, district, and bankruptcy courts. The NLRB’s
position was upheld in all 9 cases. (Table 21.)
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e. Injunction Activity

The NLRB sought injunctions pursuant to Sections 10(j) and 10(1) in
20 petitions filed with the U.S. district courts, compared to 18 in fiscal
year 2002. (Table 20.) Injunctions were granted in 12, or 67 percent, of
the 18 cases litigated to final order.

NLRB injunction activity in district courts in 2003:
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C. Decisional Highlights

In the course of the Board’s administration of the Act during the
report period, it was required to consider and resolve complex problems
arising from the great variety of factual patterns in the many cases
reaching it. In some cases, new developments in industrial relations, as
presented by the factual situation, required the Board’s accommodation
of established principles to those developments. Chapter Il on “Board
Procedure,” Chapter Il on “Representation Proceedings,” and Chapter
IV on “Unfair Labor Practices” discuss some of the more significant
decisions of the Board during the report period. The following
summarizes briefly some of the decisions establishing or reexamining
basic principles in significant areas.

1. Ballot with Question Mark

In Daimler-Chrysler Corporation,' the Board majority counted an
irregularly marked ballot which contained an “X” in the “Yes” square,
but also included a handwritten question mark “?” immediately adjacent
to the “Yes” square, as a valid vote in a representation election. The
majority was guided by three principles in reaching the decision to count
the ballot: (1) by casting a ballot, a voter evinces an intent to participate
in the election process and to register a preference; (2) a voter’s
preference must be given effect whenever possible; and (3) speculation
or inference regarding the meaning of atypical “X”s, stray marks or
physical alterations should be avoided.

Applying these principles, while acknowledging that the voter’s
motive for including the question mark on the ballot was unclear, the
majority stated:

The voter marked the “YES” square with an “X” precisely in
line with [the ballot] instructions. The voter did not erase or
obliterate the “X”. . . [n]or did the voter spoil the ballot and then
ask . . . for a new ballot. Instead, the voter chose to cast this
ballot as an expression of this preference, and did not leave the
polling place without casting a ballot at all. While it is certainly
possible that the question mark signifies that the voter had
doubts regarding the wisdom of his or her choice . . . that
possibility is not sufficient for the Board to trump what is
otherwise a clear expression of voter intent.

338 NLRB No. 148 (Members Liebman, Walsh, and Acosta; Chairman Battista and Member
Schaumber dissenting).
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The majority concluded that, “[w]hatever reason the voter may have
had for placing the question mark, the voter deliberately decided to
express a preference by placing an “X” in the “YES” square—and,
absent a clear negation of this preference, the Board should honor that
expression.”?

Chairman Battista and Member Schaumber dissented on the basis that
the question mark on the ballot raises a reasonable doubt as to the voter’s
preference, and thus the ballot should be voided. According to the
dissent, the test of whether a ballot is to be counted or not is whether the
ballot, considered as a whole, clearly expresses the voter’s intent.

2. Protected Activity

In International Protective Services,® the Board held that a strike by
the employer’s security guards was not protected by the Act. The
employer provided security guard services for United States Government
buildings in Anchorage, Alaska.

The Board articulated the test for determining whether the strike by
the security guards lost the protection of the Act. It “is not whether the
[u]nion gave the [r]lespondent adequate notice of its strike, because such
notice is not required under the NLRA. Nor is the test whether the
[u]nion’s strike resulted in actual injury. Rather, the test of whether the
strike by the security guards here lost the protection of the NLRA is
whether they failed to take reasonable precautions to protect the
employer’s operations from such imminent danger as foreseeably would
result from their sudden cessation of work.”

Applying this test, the Board found that the union failed to take
reasonable precautions to protect the employer’s operations from
foreseeable imminent danger, and indeed recklessly intended to place the
Federal buildings and their occupants at risk. First, the union evinced
“total disregard” concerning the respondent’s attempt to plan for security
considerations at the Federal buildings in the event of a strike, and thus
showed that it *“was not the least concerned about the Federal buildings
or their occupants.” Second, the union president failed to instruct the
security guards not to walk out on strike if their posts were left
unguarded, and angrily chastised guards who expressed concern that the
security of the Federal buildings would be compromised. Finally, the
credited testimony showed that the union president called the strike at
“the most inopportune time” for the respondent when it would be
difficult to assemble qualified replacement guards. The Board further

21d., slip op. at 2-3.
%339 NLRB No. 75 (Members Schaumber and Walsh; Chairman Battista dissenting in part).
4339 NLRB No. 75, slip op. at 2 (footnotes omitted).
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observed that the respondent’s security guards were entrusted with
critical responsibilities for the protection of persons and property at the
Alaska Federal buildings. In these circumstances, the Board held that the
union’s strike was not protected by the Act, and that the respondent thus
lawfully terminated the employees who participated in the unprotected
strike.

3. Access to Employer’s Property

In Postal Service,” the Board majority found that the respondent did
not violate Section 8(a)(1) of the Act by denying its subcontractor’s
employee, Will Hardy, access to the respondent’s property to engage in
union solicitation.

Hardy was an off-duty employee of Mail Contractors of America
(MCOA), a company that provides mail hauling services for the
respondent. In order to solicit other MCOA employees to sign union
authorization cards, Hardy sought access to an area of the respondent’s
premises called the “contract drivers’ lounge.” During the course of their
duties, MCOA drivers visit the contract drivers’ lounge regularly to pick
up and drop off paperwork and to wait while their paperwork is
processed or their trucks loaded. However, MCOA has its own terminal
about one-half mile away from the respondent’s premises, where MCOA
drivers begin and end their driving routes.

The majority found that Hardy’s access to the respondent’s contract
drivers’ lounge was governed by the Supreme Court’s decisions in
Lechmere, Inc. v. NLRB® and NLRB v. Babcock & Wilcox Co.,” in which
the Court held that an employer’s refusal to allow nonemployee
organizers access to its property for union solicitation will not violate
Section 8(a)(1), absent certain circumstances not present here. The
majority recognized a “limited exception” to Lechmere and Babcock &
Wilcox: employees of a property owner’s subcontractor enjoy the same
access rights as the owner’s employees if they work “regularly and
exclusively” on the owner’s property. However, the majority found that
while Hardy worked on the respondent’s premises “regularly,” he did not
do so “exclusively.” The majority emphasized that Hardy’s employer,
MCOA, has its own terminal, and that MCOA drivers begin and end
their driving routes at that terminal. Therefore, the majority held that
Hardy’s access rights were governed by Lechmere and Babcock &
Wilcox. Accordingly, the respondent did not violate Section 8(a)(1) by
denying Hardy access to the contract drivers’ lounge.

®339 NLRB No. 151 (Chairman Battista and Member Acosta; Member Walsh dissenting in part).
6502 U.S. 527, 533-534 (1992).
7351 U.S. 105, 112-113 (1956).
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Member Walsh, dissenting, found that Hardy should not be treated as
a nonemployee under Lechmere and Babcock & Wilcox. In response to
the majority’s finding that Hardy did not work “exclusively” on the
respondent’s property, Member Walsh noted that a truckdriver, by
definition, spends a substantial amount of worktime on the road, and thus
does not work “exclusively” on the physical premises of any employer.
Member Walsh emphasized that Hardy’s employer, MCOA, provides
mail hauling services exclusively for the respondent, and that Hardy’s
employment required him to be on the respondent’s premises and in the
contract drivers’ lounge on a regular basis. Thus, in Member Walsh’s
view, Hardy fit within the rationale of the line of decisions holding that a
subcontractor’s employees who work “regularly and exclusively” on the
premises of a property owner enjoy the same access rights as the owner’s
employees.

4. Weingarten Rights

In Electrical Workers Local 236,° the Board held that employees,
when invoking their right to coworker representation in predisciplinary
investigations under Epilepsy Foundation of Northeast Ohio,” must
request assistance from actual “coworkers,” not from another statutory
employer’s employees. Here, Frederick Nirsberger, an employee of
respondent Local 236, demanded to be represented during a
predisciplinary interview by Jerry Comer, an employee of the
International Union, not of Local 236. When the respondent declined
that request, Nirsberger refused to continue with the disciplinary
investigation, and was terminated shortly thereafter.

The Board concluded that Nirsberger’s request for Comer’s
representation was unprotected. The Board explained that because
Nirsberger had no coworker relationship with Comer, his request for
Comer’s representation was merely one for private assistance, not for
mutual aid and protection under Section 7 of the Act. Thus, unlike in a
traditional Weingarten or Epilepsy Foundation request, the respondent’s
consent was not compelled by Section 7, and its termination of
Nirsberger was lawful.

Notably, the Board recognized that the respondent would have
violated the Act if Nirsberger had been terminated merely for requesting
representation. The Board concluded, however, that the record
established that Nirsberger was terminated not merely for requesting
representation, but for insisting on the presence of Comer as his chosen

8339 NLRB No. 156 (Chairman Battista and Members Walsh and Acosta).
°331 NLRB 676 (2000), enfd. in relevant part 268 F.3d 1095 (D.C. Cir. 2001).
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representative, to the point of refusing to further participate in the
meeting.

5. Successor Employer’s Withdrawal of Recognition

In Torch Operating Co.,'° the Board found that union steward
Timothy Munoz’ statement to a company official that there was not “a
whole lot of support for the [u]nion” among employees, coupled with
statements of 15 other employees opposing union representation,
constituted sufficient objective evidence to support the respondent’s
reasonable good-faith uncertainty of the union’s majority status in the
36-employee bargaining unit. Accordingly, the Board found that the
respondent, a successor employer, did not violate Section 8(a)(5) and (1)
of the Act by refusing to recognize and bargain with the union, which
had represented the predecessor employer’s employees.

The Board reconsidered its earlier decision in this case®* following the
Supreme Court’s issuance of Allentown Mack Sales & Service v. NLRB.*
In that case, the Court held that the Board’s “good-faith doubt” standard
must be interpreted to permit an employer to withdraw union recognition
when the employer has “reasonable uncertainty” of the union’s majority
status. The Court also held, contrary to the Board, that evidence
supporting good-faith doubt or uncertainty could include employees’
unverified statements about other employees’ antiunion sentiments.

On reconsideration of its earlier decision in light of Allentown Mack,
supra, the Board gave credence to steward Munoz’ statement that there
was not “a whole lot of support for the [u]nion” among employees. The
Board reasoned that, as a steward, Munoz likely had contact with
employees concerning union matters and would have reason to know
about employee sentiment concerning the union. Additionally, the Board
found that it was unlikely that a steward would tell a company official
that his union had little support if the steward did not believe it to be true.
Accordingly, the Board found that steward Munoz’ statement, together
with statements of 15 other employees opposing continued union
representation, were sufficient to support the respondent’s reasonable
good-faith uncertainty regarding majority support for the union.

10338 NLRB No. 143 (Members Schaumber, Walsh, and Acosta).
322 NLRB 939 (1997).
2522 U.S. 359 (1998).
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6. Failure to Provide 8(g) Notices

In Alexandria Clinic, P.A.,”® the Board majority reversed precedent
and held that when a union provides 10-day advance notice of the date
and time of its intent to strike pursuant to Section 8(g), it may not,
thereafter, unilaterally extend the commencement time of its strike;
rather, in accord with the last sentence of Section 8(g), the extension
must be “by the written agreement of both parties.”

Here, the union, in accordance with Section 8(g), notified the
respondent in a timely fashion that it would strike at 8 a.m. on September
10, 1999. However, on September 7, the union decided to postpone the
start time of the strike until noon on September 10. The respondent was
not notified on this postponement. On the day of the strike, the
respondent asked the union for an explanation for the 4-hour delay of the
strike’s start. The union’s response was deemed legally inadequate by
the respondent and the strikers were terminated for violating the notice
provisions of Section 8(g).

The Board majority found that the language of Section 8(g) does not
permit unilateral extensions of strike notices. In agreement with the D.C.
Circuit’s decision in Beverly Health & Rehabilitation Services v.
NLRB," the majority found that “Section 8(g)’s third sentence clearly
and unambiguously mandates that a written agreement of both parties is
the ‘sole statutory exception’ to the requirement that a strike commence
at the time and date set forth in the 10-day notice.”™ In light of this clear
statutory language, the majority found that there was no warrant to
consider 8(g)’s legislative history, as the Board had done in Greater New
Orleans,'® to conclude, contrary to 8(g)’s explicit language, that strike
notices could be unilaterally extended. Accordingly, the majority
overruled Greater New Orleans, found that the union’s unilateral 4-hour
extension of their strike’s start time violated Section 8(g), and concluded
that the respondent did not violate Section 8(a)(3) and (1) by discharging
the strikers.

Member Acosta concurred. Members Liebman and Walsh,
dissenting, found that “the relevant statutory language is ambiguous with

%3339 NLRB No. 162 (Chairman Battista and Member Schaumber; Member Acosta concurring;
Members Liebman and Walsh dissenting).

14317 F.3d 316 (2003).

%5339 NLRB No. 162, slip op. at 4.

16 240 NLRB 432 (1979) (Board held that Section 8(g) was not to be “rigidly applied” in accordance
with its statutory language, which provides for extensions of strike commencement times by “written
agreement of both parties;” rather, Board determined from a review of 8(g)’s legislative history that
Congress approved a union’s unilateral extension of its 10-day notice of a strike’s commencement,
so long as the delay did not exceed 72 hours and the union furnished 12 hours supplemental notice of
the strike’s new start time).



28 Sixty-Eighth Annual Report of the National Labor Relations Board

respect to the situation presented here,”*’ and that reliance on 8(g)’s

legislative history, as the Board did in Greater New Orleans, was
necessary. In their view, “Congress envisioned a rule of reason: Did the
union strike within a reasonable time after the time specified in its notice
to the health care institution? If so, then the union was not required to
secure the employer’s extension of the original notice or to provide a
new notice.”® Applying a rule of reason, the dissent found that the
noontime strike started within a reasonable time of the 8 a.m. time
specified in the union’s strike notice, that the union did not violate
Section 8(g), and that accordingly the Respondent violated Section
8(a)(3) and (1) by discharging the strikers.

D. Financial Statement

The obligations and expenditures of the National Labor Relations
Board for the fiscal year ended September 30, 2003, are as follows:

Personnel compensation $149,386,535
Personnel benefits 32,102,804
Benefits for former personnel 18,500
Travel and transportation of persons 2,614,107
Transportation of things 255,612
Rent, communications, and utilities 28,600,456
Printing and reproduction 450,396
Other services 18,265,920
Supplies and materials 1,662,539
Equipment 3,711,084
Insurance claims and indemnities 163,303
Total obligations $237,231,256

7339 NLRB No. 162, slip op. at 8.
%8339 NLRB No. 162, slip op. at 10.
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1
Board Procedure

The filing of a charge activates the Board’s processes. The charge
enables the General Counsel, after due investigation, to issue a
complaint. Section 10(b) of the Act provides, however, “[t]hat no
complaint shall issue based on any unfair labor practice occurring more
than 6 months prior to the filing of the charge.”

A. Citation of Supplemental Authorities

In Reliant Energy,' the Board decided to adopt a new procedure in
pending unfair labor practice and representation cases for bringing to the
Board’s attention “pertinent and significant authorities that come to a
party’s attention after the party’s brief has been filed.” Prior to its
decision, the Board generally denied requests to file supplemental briefs
based on intervening court decisions but took notice of the cases. In
Reliant, the Board decided to adopt a modification of Rule 28(j) of the
Federal Rules of Appellate Procedure. Specifically, the Board now
allows a party that wishes to bring a pertinent or significant authority to
the Board’s attention to file a statement of no more than 350 words
explaining the reasons the Board should note the authority, giving the
citation of the authority, and stating where it should be inserted in the
party’s previously filed brief. The statement must be served on all
parties who may file a similarly limited response within 14 days in unfair
labor practice cases and within 7 days in representation cases. Finally,
the Board noted that, notwithstanding this new procedure, it retained the
discretion in appropriate circumstances to allow supplemental briefs.

B. Witness Statements

In Wal-Mart Stores,? the Board decided that an administrative law
judge did not have the discretion to allow the respondent’s representative
to retain witness statements beyond the close of the hearing. Wal-Mart’s
representative asked for permission to keep them to use in any appeal
following the Board decision.  Although acknowledging that the
disclosure of witness statements under the Jencks Rule (Section

339 NLRB No. 13 (Chairman Battista and Members Liebman and Schaumber).
2 339 NLRB No. 10 (Chairman Battista and Members Liebman and Walsh).
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102.118(b) of the Board’s Rules and Regulations) is for the purpose of
cross-examination, the judge did not read the rule to limit disclosure to
that purpose. He found that on balance the respondent’s need for
continued access to preserve and prosecute its case outweighed the
conjecture that the statements could be used for untoward purposes.

The Board agreed with the General Counsel and reversed the judge.
It held that Section 102.118 prohibited the release of witness statements
and other contents of the General Counsel’s files without permission.
The release of witness statements for cross-examination pursuant to
Jencks is an exception, but after that limited purpose has been served, the
exception no longer applies and the prohibition of the Rule is restored.
Section 102.118(b) limits disclosure for the purpose of cross-
examination, and no other purpose is stated or implied. If the Board had
intended for additional uses, the Board said, it would have stated those
uses in the Rule or provided for them in subsequent decisions.

C. Finding a Violation Absent a Complaint Allegation

In Champion International Corp.,? the Board unanimously found that
the respondent violated Section 8(a)(5) and (1) of the Act by failing to
accord the unions an opportunity to engage in meaningful effects
bargaining in light of its unilateral implementation of preconditions for
receipt of severance pay. A Board majority held, however, that a separate
finding of unlawful direct dealing based on the same facts was not
appropriate in the absence of that specific allegation in the consolidated
complaint.

The Board majority, Chairman Battista and Member Schaumber,
explained that a separate violation based on the unlawful direct dealing
theory was neither alleged in the consolidated complaint, nor did the
General Counsel subsequently amend the complaint to include this
allegation. The majority further observed that there was no full and fair
litigation of the direct dealing theory, because the respondent was not
made aware that the facts relevant to the unilateral change allegation
were intended to prove a separate direct dealing violation. “It is
axiomatic that a respondent cannot fully and fairly litigate a matter
unless it knows what the accusation is.”* The majority accordingly
concluded that the respondent was not placed on notice of the direct
dealing violation, and did not find that violation.

Member Walsh, dissenting, stated that he would find that the
respondent violated Section 8(a)(5) and (1) of the Act by dealing directly
with bargaining unit employees, even though the complaint did not

%339 NLRB No. 80 (Chairman Battista and Member Schaumber; Member Walsh dissenting in part).
4339 NLRB No. 80, slip op. at 2.
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separately allege that violation. Member Walsh observed that the direct
dealing conduct was “closely connected” to the subject matter of the
complaint (the unilateral change allegation). Thus, the respondent had
clear notice of the “acts forming the basis” of the direct dealing unfair
labor practice, and a fair and full opportunity to litigate the matter and
present a defense. Member Walsh noted that the respondent did not state
how it would have presented its case differently had the complaint
contained a separate direct dealing allegation. Member Walsh concluded
that a finding of unlawful direct dealing does not violate the respondent’s
right to due process where it was at all times on notice of the acts which
formed the basis of the additional unfair labor practice, and the matter
was fully litigated.

D. Setting Aside of Settlement Agreement

In Nations Rent, Inc.,” the Board majority reversed the administrative
law judge’s finding that the respondent complied with a settlement
agreement approved by the Regional Director. The majority found that
the respondent’s continued maintenance of a no-solicitation/no-
distribution rule, and its failure to send a written expunction letter to an
employee were violations of the settlement agreement that warranted
setting it aside for noncompliance and reinstating the complaint. The
case was remanded to the judge for determination on the merits of the
presettlement unfair labor practice allegations.

On November 14, 2001, the Regional Director approved an informal
settlement agreement in which the respondent agreed, inter alia, that it
would not engage in the following conduct: promulgate, maintain, or
enforce its written no-solicitation/no-distribution rule in the employee
handbook; issue disciplinary action reports because employees engaged
in union activities; and discharge or discriminate against employees
because of their union activities. The respondent also agreed to offer
employee Jerry Bickel reinstatement to his former job and make him
whole by payment to him in the amount of $2000. The respondent
further agreed to rescind the disciplinary action report issued to Bickel,
expunge from its files any references to Bickel’s disciplinary action
report and discharges; and notify Bickel in writing that the documents
were removed from its files and would not be used against him in any
way.

In December 2001, Bickel returned to work following the settlement
agreement. At that time, he and another new employee received
employee handbooks that still contained the no-solicitation/no-dis-
tribution rule that was addressed in the settlement agreement. The

®339 NLRB No. 101 (Chairman Battista and Member Walsh; Member Schaumber dissenting).
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respondent also removed from its files any references to Bickel’s
disciplinary action report and the discharges. Although the respondent
orally informed Bickel of its actions, the respondent failed to provide
Bickel with the written notice required by the settlement agreement.

Contrary to the judge’s finding, the Board majority held that the
respondent’s posting of the settlement agreement notice was not
sufficient to clearly convey to the employees that the no-solicitation/no-
distribution rule had been rescinded. Rather, the majority found that the
distribution of the unrevised handbook and the notice posting created an
ambiguity as to whether the rule was still in effect. In the majority’s
view, as long as the rule still appeared in the handbook being distributed
to the employees, they could reasonably believe that the rule was in full
force and effect. The majority concluded that since the settlement
agreement implicitly required that the respondent delete the rule from its
handbook, its failure to do so constituted a continued maintenance of the
rule in violation of the agreement.

In contrast to the judge, the Board majority also found that the
respondent breached the settlement agreement by failing to provide
written notification to Bickel that it had expunged from its file any
reference to his discipline. The majority noted that “[i]n cases that
involve unlawful discipline and/or discharge, the Board requires an
employer to remove any references to its discriminatory action from its
files, and notify the employee in writing that this has been done and that
the expunged matter will not be used against the employee in any way.”®
The majority also held that “a written expungement letter provides an
acceptable and uniform method of proving that the charged party has
taken the appropriate affirmative remedial action as set forth in a
settlement agreement or order,” and that “[it] serves [a] substantial
remedial purpose[ ] [that] is not to be whittled down or taken lightly.”

The majority further determined that the written expungement notice
is not an onerous or ambiguous requirement, and that parties who agree
to provide the written notice or are ordered to do so shall provide it. The
majority concluded that since oral notification is not an adequate
substitute for the written notification requirement, the respondent’s
conduct constituted a breach of the settlement agreement that warranted
that it be set aside for noncompliance.

Dissenting, Member Schaumber stated that in light of the significant
remedial measures the respondent took to comply with the settlement
agreement, together with the absence of any renewed unfair labor
practice, he would not set it aside. Member Schaumber found that while

® See Fort Wayne Foundry Corp., 296 NLRB 127 (1989); Sterling Sugars, 261 NLRB 472 (1982).



Board Procedure 33

it would have been preferable for the respondent to have crossed out the
offending no-solicitation/no-distribution rule in its handbook, since the
handbook was distributed “almost contemporaneously” with the
respondent’s posting of the Board’s settlement notice stating that the rule
would no longer be given effect, he would not set aside the settlement
agreement for this reason. He would, however, set aside the agreement if
the respondent would continue to use the unaltered handbook or without
an attached notice expressly deleting the contested no-solicitation/no-
distribution rule.
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Representation Proceedings

The Act requires that an employer bargain with the representative
designated by a majority of its employees in a unit appropriate for
collective bargaining. But it does not require that the representative be
designated by any particular procedure as long as the representative is
clearly the choice of a majority of the employees. As one method for
employees to select a majority representative, the Act authorizes the
Board to conduct representation elections. The Board may conduct such
an election after a petition has been filed by or on behalf of a group of
employees or by an employer confronted with a claim for recognition
from an individual or a labor organization.

Incident to its authority to conduct elections, the Board has the power
to determine the unit of employees appropriate for collective bargaining
and to formally certify a collective-bargaining representative on the basis
of the results of the election. Once certified by the Board, the bargaining
agent is the exclusive representative of all employees in the appropriate
unit for collective bargaining with respect to rates of pay, wages, hours
of employment, and other conditions of employment.

The Act also empowers the Board to conduct elections to decertify
incumbent bargaining agents that have been previously certified or that
are being currently recognized by the employer. Decertification petitions
may be filed by employees, by individuals other than management
representatives, or by labor organizations acting on behalf of employees.

This chapter concerns some of the Board’s decisions during the past
fiscal year in which the general rules governing the determination of
bargaining representative were adapted to novel situations or reexamined
in the light of changed circumstances.

A. Unit Issues

1. Employees Jointly Employed by Supplier and User
Employers

In Laneco Construction Systems,' the Board affirmed the hearing
officer’s finding that the parties’ Stipulated Election Agreement, which

339 NLRB No. 132 (Members Liebman, Schaumber, and Acosta).
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included “All Journeyman and Helper Carpenters employed by the
Employer,” did not cover jointly-employed, Sturgis-type? carpenters and
helpers supplied to the employer by a supplier-employer.

The employer was engaged in the construction industry and employed
a variety of skilled craftsmen, including carpenters and helpers. In
October 2000, the petitioner, Carpenters Local 1098, began an
organizing drive among the carpenters and helpers. The parties entered
into a Stipulated Election Agreement (Stipulation), which included “All
Journeyman and Helper Carpenters employed by the Employer.” The
Stipulation expressly excluded certain categories of employees, such as
“professional employees, guards, and supervisors,” but there was no
mention of jointly-employed employees.

Following execution of the Stipulation, it became apparent that some
of the employer’s carpenters and helpers were actually employed by an
outside supplier of labor, Lang Drywall Company (Lang), though the
evidence established that the Lang-supplied carpenters and helpers also
had an employment relationship with the employer. The petitioner
challenged the ballots cast by the Lang-supplied workers, arguing that
the phrase “employed by the Employer” plainly limited the Stipulation to
employees solely-employed by the employer.

The employer argued that the same phrase, combined with the
absence of an explicit exclusion of jointly-employed workers, unam-
biguously extended the Stipulation to cover any carpenter or helper in its
employ, notwithstanding that he might have another employer as well.
In support, the employer cited the Board’s recent decision in Sturgis,
which made it possible for employees who are jointly employed by a
user employer (here the employer) and a supplier employer (here Lang)
to be included in a unit with the user employer’s solely-employed
workers without the employers’ consent.

The Board decided the dispute by applying the three-prong analysis
for analyzing stipulations it had recently adopted in Caesar’s Tahoe.?
Under the analysis, the Board first determines whether the stipulation is
ambiguous. If the objective intent of the parties is expressed in clear and
unambiguous terms in the stipulation, the Board simply enforces the
agreement. If, however, the stipulation is ambiguous, the Board seeks to
determine the parties’ intent through normal methods of contract
interpretation, including examination of extrinsic evidence. If the
parties” intent still cannot be discerned, then the Board determines the
bargaining unit by employing its normal community-of-interest test.

2 M.B. Sturgis, Inc., 331 NLRB 1298 (2000).
3337 NLRB 1096 (2002).
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In Laneco, the Board found that the Stipulation was ambiguous as to
the inclusion or exclusion of the Lang-supplied carpenters and helpers.
The Board acknowledged that Sturgis made it possible for the carpenters
and helpers to be included in a unit with the employer’s solely-employed
workers, but the Board found that the parties failed to make clear their
intentions because they neither expressly included nor expressly
excluded the Lang-supplied workers. Also, even though the Stipulation
covered “All” carpenters and helpers employed by the employer, the
Board found that this term did not clearly and unambiguously speak to
the inclusion of the Lang-supplied carpenters and helpers. The Board
observed that the parties entered the Stipulation less than 2 months after
Sturgis issued and that, prior to the change in the law occasioned by
Sturgis, the Board would not have read the word “All” as extending
beyond the employer’s solely-employed carpenters and helpers without
the express agreement of the supplier-employer.* These circumstances
made it unlikely that the parties intended the word “All” to cover jointly-
employed workers.

Thus, having found the Stipulation ambiguous, the Board proceeded
with the Caesars Tahoe analysis. Ultimately, the Board reached the third
prong of the analysis and, applying its traditional community-of-interest
principles, held that a unit limited to the employer’s solely-employed
carpenters and helpers was at least an appropriate unit. Additionally, the
Board noted that the two groups of employees were subject to different
hiring and firing criteria, and different wage rates and benefits, were on
different payrolls, and had different payment dates. Accordingly, the
Board sustained the petitioner’s challenges to the ballots cast by the
Lang-supplied carpenters and helpers.

2. Single-Facility Presumption

In Trane,” the Board held that a satellite facility must be included in a
unit covering its parent facility because the employer successfully
rebutted the single facility presumption through strong evidence of
centralized control, common supervision, lack of local autonomy, and
identical skills and terms and conditions of employment.

The union petitioned for a unit of the employer’s HVAC technicians
working out of its Fenton, Missouri facility, excluding HVAC
technicians working from the employer’s Cape Girardeau facility. The
Cape Girardeau facility operated as a satellite office of the Fenton
facility to better service customers in southern Missouri. The Cape
Girardeau facility had no separate supervisors or leadmen responsible for

* See Lee Hospital, 300 NLRB 947 (1990).
®339 NLRB No. 106 (Chairman Battista and Members Walsh and Acosta).
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its operations, shared administrative functions such as payroll and human
resources with Fenton, shared a common dispatcher with Fenton,
employed technicians with similar skills under similar working
conditions as Fenton, and occasionally interchanged employees with
Fenton. In finding the single-facility presumption unrebutted, the
Regional Director found these similarities outweighed by the 108-mile
distance between Fenton and Cape Girardeau and the lack of specific
evidence of employee interchange.

The Board disagreed. In so doing, the Board noted that the “complete
absence of any separate supervision or other oversight” necessarily leads
to the conclusion that the excluded-satellite facility did not retain a
measure of local autonomy such that it could be properly excluded from
a unit covering the parent facility. The Board also noted that the 108-
mile distance between the facilities was mitigated by the fact that the
employees are often dispatched directly from their homes and only
occasionally are required to go to the office.

B. Irregularly Marked Ballots
1. Ballot with Question Mark

In Daimler-Chrysler Corp.,° the Board majority counted an irregu-
larly marked ballot which contained an “X” in the “Yes” square, but also
included a handwritten question mark (“?”’) immediately adjacent to the
“Yes” square, as a valid vote in a representation election. Members
Liebman, Walsh, and Acosta were guided by three principles in reaching
the decision to count the ballot: (1) By casting a ballot, a voter evinces
an intent to participate in the election process and to register a
preference. Horton Automatics; (2) A voter’s preference must be given
effect whenever possible. Hydro Conduit Cor.;” and (3) Speculation or
inference regarding the meaning of atypical “X”s, stray marks, or
physical alterations should be avoided. Kaufman’s Bakery.®

Applying the foregoing principles, while acknowledging that the
voter’s motive for including the question mark on the ballot is unclear,
the Board stated:

What we know, without speculation, is this:  The printed
instructions on the ballot state: “Mark an “‘X’in the square of your
choice.” The voter marked the “YES” square with an “X” precisely
in line with these instructions. The voter did not erase or obliterate
the “X . .. [n]or did the voter spoil the ballot and then ask . . . for

6338 NLRB No. 148 (Members Liebman, Walsh, and Acosta; Chairman Battista and Member
Schaumber dissenting).

7260 NLRB 1352 (1982).

8264 NLRB 225 (1982).
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a new ballot. Instead, the voter chose to cast this ballot as an
expression of this preference, and did not leave the polling place
without casting a ballot at all. While it is certainly possible that the
question mark signifies that the voter had doubts regarding the
wisdom of his or her choice . . . that possibility is not sufficient for
the Board to trump what is otherwise a clear expression of voter
intent.

Consistent with the three enunciated principles, the majority noted
that ballots on which neither the “YES” or “NO” box have been marked
will be voided, because the Board cannot determine the clear intent of
the voter without speculation. Likewise, when a voter marks both boxes
and neither an erasure or attempted obliteration of the second marking,
nor other marking, on the ballot makes the voter’s choice clear, the ballot
will be void.

The majority concluded that, here, “[w]hatever reason the voter may
have had for placing the question mark, the voter deliberately decided to
express a preference by placing an “X” in the “YES” square—and,
absent a clear negation of this preference, the Board should honor that
expression.”®

Chairman Battista and Member Schaumber dissented on the basis that
the question mark on the ballot raises a reasonable doubt as to the voter’s
preference, and thus the ballot should be voided.”® According to the
dissent, the test of whether a ballot is to be counted or not is whether the
ballot, considered as a whole, clearly expresses the voter’s intent.
Accordingly, if a ballot clearly expresses voter intent it should be
counted; if there is doubt as to voter intent, the ballot should not be
counted.’* In the dissent’s view, the voter’s use of the question mark, the
very symbol in the language for uncertainty, casts reasonable doubt as to
the voter’s intent.

2. Vote Cast on Sample Ballot

In Aesthetic Designs, LLC," the Board majority adopted a hearing
officer’s recommendation that a “yes” vote cast on the sample ballot
provided with the official election kit, rather than on an official ballot,
should be counted.

In a mail ballot election, one of the voters cast a “YES” vote for the
union on a sample ballot. The hearing officer recommended that the

°Id., slip op. at 2-3.

%1d., slip op. at 3.

d.

%2339 NLRB No. 55 (Members Liebman and Acosta; Member Schaumber dissenting).
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sample ballot be counted. The employer filed exceptions to the hearing
officer’s report.

Citing the established principles guiding the Board’s treatment of
irregularly marked ballots, recently reaffirmed in Daimler-Chrysler,™ the
majority counted the vote cast on the sample ballot because “[c]ounting
the ballot will give effect to the voter’s exercise of his or her right to
choose whether to be represented by a union. The voter clearly evinced
an intention to participate in the election, by casting a vote and
registering a preference. Further, because the sample ballot clearly
shows the voter’s intent and preference, the Board need not engage in
any speculation regarding the voter’s intent. Giving effect to that intent
avoids unnecessary disenfranchisement.”** [Footnote omitted.]

The majority rejected the argument, made by the employer and the
dissent, that the sample-ballot vote should not be counted because the
Board has refused to count votes cast on something other than an official
ballot in the past. *“Here, unlike Knapp-Sherrill and McCormick
Lumber,™ the vote at issue was submitted on an official Board form—a
sample ballot—not a blank sheet of paper. Because the sample ballot is a
replica of the official ballot, the intent of the voter can be readily
discerned, without speculation, from the voter’s markings on the sample
ballot. The same arguably cannot be said of a vote submitted on a blank
piece of paper.”° [Citations added.]

In addition, the majority rejected the dissent’s contention that the
sample ballot should not be counted because it could be used to identify
the voter. “We think that, in the absence of evidence indicating that a
sample ballot was used to identify a voter, it is inappropriate to void the
ballot and thereby disenfranchise the voter. Whatever prophylactic
benefit may result would be greatly outweighed by the harm done to the
election process by frustrating the voter’s clearly expressed
preference.”*’

Further, the Board’s majority rejected the dissent’s argument that the
sample ballot should be voided based on state electoral law prohibitions
against the counting of sample ballots, noting that state prohibitions on
voting with sample ballots result, in large part, from concerns about
ballot-box stuffing,'® whereas ballot-box stuffing is not an issue in Board

13338 NLRB No. 148.

4339 NLRB No. 55, slip op. at 1.

5 Knapp-Sherrill Co., 171 NLRB 1547, 1548 (1968); McCormick Lumber Co., 206 NLRB 314, 314
(1973).

16339 NLRB No. 55, slip op. at 1.

7 1d. slip op. at 2.

18 1d. slip op. at 2, citing Sparks v. State Election Board., 392 P.2d 711, 713 (Okla. 1964) (holding
the state’s statutory prohibition on the use of sample ballots “was undoubtedly adopted for the
purpose of preventing the ‘stuffing’ of ballot boxes with unauthorized ballots”).
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mail ballot elections because the Board’s use of yellow return envelopes
bearing the key numbers of the addressee-voters prevents repeated
voting.’* The majority also pointed out that in state election law, as in
Board representation election law, the policy preference for official
ballots has been balanced against avoidance of unnecessary
disenfranchisement.”

In his dissenting opinion, Member Schaumber wrote that his
colleagues’ reliance on Daimler-Chrysler is misplaced because in
Daimler-Chrysler the issue was whether the voter’s intent expressed on
an official ballot was clear or ambiguous. Member Schaumber noted that
the rule applicable in this case—invalidating votes cast on something
other than the official ballot—is not concerned with whether or not the
ballot reflects the voter’s intent but only on whether the vote was cast on
an official ballot. Citing numerous cases, Member Schaumber held that
election rules require the voter to use the official ballot and that the
sample ballot used in this case, while part of a larger Board form, was
not an official ballot and should not be counted. He further found
consistent with the Board’s longstanding policy, the Casehandling
Manual does not regard the sample ballot from the notice of election as
an acceptable substitute for the official ballot.

C. Election Objections

In Builders Insulation Inc.,* the Board held that when an election is
postponed for administrative reasons, it would be preferable for Regional
Offices to include in any notice of rescheduled election a statement that
the election has been rescheduled for administrative reasons beyond the
control of the employer or the union, in order to dispel any erroneous
impression among employees that either the employer or the union was
responsible for the election’s re-scheduling.

The Board agreed with the Regional Director that the employer’s
Objection #1 did not warrant setting aside the election based on its
allegation that employees in the bargaining unit blamed the employer for
the failure to conduct the election on November 20, 2002, as originally
scheduled and announced.

The election was scheduled to be conducted from 7-7:30 a.m. When
no Board Agent had shown up by 8:15 a.m., the employer called the

¥ 1d. slip op. at 2, citing NLRB Casehandling Manual, Part Two (Representation Proceedings), Sec.
11336.2(c).

2 1d. slip op. at 2, citing Sparks, 392 P.2d at 714 (counting votes cast on sample ballots that were
distributed after officials ran out of official ballots, because the “right to vote outweighs the form of
the ballot.”); DeSantis v. Pedone, 61 A.D.2d 1136 (N.Y.A.D. 1978) (counting a facsimile sample
ballot which was furnished to a voter after the voting machine broke down).

21 338 NLRB No. 108 (Members Liebman, Schaumber, and Walsh).
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Regional Office. A Regional Office representative returned the
employer’s call about 8:20 a.m. The call was put on the speaker phone
so the union’s representative could hear the conversation directly. The
only explanation provided was that an internal miscommunication had
occurred.

After a series of telephone calls, the election was rescheduled for
November 26, with no change in the voting period or location. Copies of
a new Notice of Election, bearing the word “rescheduled” in capital
letters at the top of the notice, were hand delivered to the employer’s
facility late in the afternoon of November 20. The employer’s branch
manager highlighted the date and voting time to distinguish it from the
original election notice and posted the new notices. He also held an
employee meeting on November 21, to relate what little he knew about
the postponement of the election.

The employer’s objection alleged that the Board Agent’s failure to
appear at the originally scheduled election upset employees, resulted in
anti-employer rumors, and directly led to anti-employer prejudice that
affected the outcome of the election. Further, the employer argued that
the necessary laboratory conditions for the conduct of elections was
destroyed because the Regional Office did not adequately explain its
failure to conduct the election on November 20, and did not make clear
to the parties and the employees that the originally scheduled election’s
cancellation was not the employer’s fault. The employer provided
affidavit testimony from its branch manager and five employees.

The Board noted that it was undisputed that the Regional Office, not
the employer, was responsible for the election’s postponement. The
Board agreed with the Regional Director that the employer had failed to
make a prima face showing of any objectionable conduct that may have
affected the outcome of the election. Thus, the election was quickly
rescheduled and was conducted 6 days later. Further, the employer’s
evidence showed only that employees speculated about why the
November 20 election was not held and about whether the employer was
somehow responsible. The employer had ample opportunity to respond,
and it did so expressly when it called a meeting of the employees on
November 21. All but one eligible employee voted on November 26.
The tally was 15 for the petitioner, 5 against, with no challenged ballots.

The Board affirmed the Regional Director’s findings that the
circumstances surrounding the postponement did not warrant setting
aside the results of the November 26 election. However, as this was the
second case in recent months in which an election had been postponed
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for administrative reasons,? and in order to avoid objections similar to
the one the employer raised here, the Board announced that it would be
preferable for Regional Offices to include in any notice of rescheduled
election, a statement that the election has been rescheduled for
administrative reasons beyond the control of the employer or the union.

22 See Superior of Missouri, Inc., 338 NLRB No. 69 (Members Liebman, Cowen, and Bartlett).
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A

Unfair Labor Practices

The Board is empowered under Section 10(c) of the Act to prevent
any person from engaging in any unfair labor practice (listed in Sec. 8)
affecting commerce. In general, Section 8 prohibits an employer or a
union or their agents from engaging in certain specified types of activity
that Congress has designated as unfair labor practices. The Board,
however, may not act to prevent or remedy such activities until an unfair
labor practice charge has been filed with it. Such charges may be filed
by an employer, an employee, a labor organization, or any other person
irrespective of any interest he or she might have in the matter. They are
filed with the Regional Office of the Board in the area where the alleged
unfair labor practice occurred.

This chapter deals with decisions of the Board during fiscal year 2003
that involved novel questions or set precedents that may be of substantial
importance in the future administration of the Act.

A. Employer Interference with Employee Rights
1. Protected Activity

In Abell Engineering & Mfg.," the Board found that employee Richard
Gist had engaged in unprotected conduct when he attempted to induce
employee David Bautista to quit the respondent and take a job with
another employer.

Gist was a union organizer for Sheet Metal Workers Local 20.
During his employment with the respondent, Gist unsuccessfully
attempted to organize the other two employees in the respondent’s
welder/fabricator unit, one of whom was Bautista. Although unwilling to
sign a union card, Bautista expressed some interest in union benefits. As
instructed by his union organizer supervisor, Gist told Bautista about an
available job with an employer that had a union-shop contract. Gist
urged Bautista to take this job, telling him that it paid better and was
located closer to Bautista’s home. Bautista replied that he was not
interested, but Gist raised the subject again a few minutes later, repeating
that the higher-paying job was available for Bautista. Bautista asked Gist

1338 NLRB No. 42 (Members Liebman, Cowen, and Bartlett).
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why he did not take the job for himself. Gist answered that he already
had something else “set up.” Bautista told the respondent’s owner about
Gist’s efforts to get Bautista to quit, and Gist was discharged that same
day, which was a Friday. The following Monday, Gist started work with
another employer, confirming that he had indeed “set up” another job for
himself.

In finding that Gist’s conduct had exceeded the protections of the Act,
the Board observed that Gist’s efforts to organize the respondent’s
employees had ceased. Thus, Gist’s statements to Bautista “were
unrelated to organizing the [rlespondent’s employees or improving their
conditions of employment with the [rlespondent.” The Board also noted
that had Gist persuaded Bautista to quit, the respondent would have been
deeply injured. Given that Gist had also arranged to take another job, the
respondent’s three-man unit would have been reduced to a single
employee. The Board found the facts of this case most closely analogous
to Clinton Corn Processing,® and distinguishable from several other
cases where it had found that the Act’s protections had not been lost. In
finding Gist’s conduct unprotected, the Board emphasized the particular
facts before it, noting that it was not deciding whether similar conduct
would be unprotected in some other factual context. However, two
Members (Cowen and Bartlett) expressed “strong doubts” that conduct
like Gist’s would be protected under any factual circumstances.

In USF Red Star, Inc.,® the Board found the respondent’s prohibition
on the wearing of a union button and discipline imposed for violation of
that prohibition violated Section 8(a)(1) and (3), respectively.

Respondent USF Red Star, a trucking company, directed its
employees not to participate in activities related to the ongoing dispute
between Overnite Transportation and the Teamsters “while on duty,
while in the service of the company, while on company property or while
using company equipment.” Pursuant to this directive, two employees at
the respondent’s Richmond, Virginia terminal—one a driver, the other a
combination driver and dock worker—were ordered to remove a button
reading: “Overnite Contract in 99 / Shut Overnite Management Down /
or 100,000 Teamsters will.” These orders were alleged to violate Section
8(a)(1). One of the two employees was issued a written warning for
refusing to comply. This warning was alleged to violate Section 8(a)(3).

In its defense, the respondent contended that special circumstances
justified its conduct because the button at issue, worn by employees
while making deliveries away from the terminal, could offend customers
and lead to business losses.

2194 NLRB 184 (1971).
%339 NLRB No. 54 (Members Schaumber, Walsh, and Acosta).
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The Board reiterated that employees have a protected right under
Section 7 to wear union insignia while working, and that this right
extends to the wearing of union insignia in order to make common cause
with employees of another employer. At the same time, however,
employers also have a right to maintain discipline in their establishments.
In adjusting these mutually limiting rights, the Board applies the rule that
a ban on wearing union insignia violates the Act unless it is justified by
special circumstances. Customer displeasure without more does not
constitute special circumstances, but harm to the employer’s business
does.

In this case, the Board found it unnecessary to decide whether special
circumstances might have existed away from the terminal that might
have justified an away-from-the-terminal ban. Under the circumstances,
it was apparent that the respondent’s conduct was directed against the
wearing of the Overnite button at the Richmond terminal, and there was
no evidence of special circumstances justifying an at-the-terminal ban.

In Cibao Meat Products,’ the Board reaffirmed its continued
adherence to several well-established principles regarding the scope of
employees’ Section 7 right to engage in concerted activity for “mutual
aid and protection.” As the Board recognized, this right encompasses not
only the mass action of a group of employees, but also includes efforts
by an individual employee to enlist the support of coworkers.

The respondent suspended employee Mario Mendez for 1 day for
insubordination because he spoke up at an employee meeting called by
respondent to inform the assembled employees that they were required to
help open the plant gate in the morning before they started work. When
the respondent’s supervisor delivered the directive, Mendez responded
that it was not his job to open the gate, it was security’s job, and that “we
are the workers, the employees, after you open the factory.” The
supervisor did not interrupt Mendez or ask him to stop speaking. The
meeting took place after the gate was opened for the day by an employee
and there was no evidence introduced that either Mendez or any other
employee failed or refused to open the gate after having been directed to
do so by the respondent.

The Board concluded that Mendez’ actions represented a call to
action to the assembled group of employees, rather than unprotected
insubordination as the respondent claimed. In rejecting respondent’s
claim that Mendez’ actions were not concerted, because he was only
pursuing individual goals, the Board stated that the activity of a single
employee in enlisting the support of his fellow employees for their

* 338 NLRB No. 134 (Members Schaumber, Walsh, and Acosta).
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mutual aid and protection is as much “concerted activity” as is ordinary
group activity, as long as it is “engaged in with the object of initiating or
inducing . . . group action . . . .”® Thus, an employee, like Mendez, who
protests, in the presence of other employees, a change in an employment
term affecting all employees just announced by the employer at an
employee meeting, is engaged in the “initiation of group action as
contemplated by the Mushroom Transportation line of cases . . . .”

The Board also rejected the respondent’s contention that Mendez’
protest was unprotected insubordination because the respondent had not
solicited Mendez’ views. Recognizing that an employee’s right to engage
in concerted activity must be balanced against the employer’s right to
maintain order and respect, the Board observed that there was no
indication that Mendez’ statement was intemperate, disruptive, or
otherwise so egregious or offensive as to forfeit the protections of the
Act. Under these circumstances, the Board sustained his right to make it.

The Board also found that the respondent violated Section 8(a)(1) by
discharging three employees the day after the suspension of Mendez,
based on evidence that the respondent took the action because it believed
they would be “troublemakers” like Mendez. It rejected the judge’s sua
sponte conclusion that these discharges placed an intolerable burden on
Mendez, resulting in his constructive discharge. Without passing on
whether the constructive discharge finding was accurate on the merits,
the Board found that the issue had not been fully and fairly litigated
because it was not included in the complaint, and the General Counsel
not only failed to place the respondent on notice at the hearing but at
least implicitly disclaimed the intent to proceed on a constructive
discharge theory.

In American Steel Erectors, Inc.,” the Board majority held that a union
employee’s concerted activity loses the Act’s protection when, through
the use of “vivid imagery,” the employee portrays an employer as having
a callous indifference to the safety of its employees.

The employee in question—David Paquette—was a union apprentice
coordinator and instructor. Paquette attended several meetings of the
New Hampshire Apprenticeship Council to voice his objection to the
employer’s request for certification of its apprenticeship program. At
one meeting, Paquette told the Council that “putting ironworkers up on
the steel is like throwing babies into the Merrimack River if they worked

® Mushroom Transportation Co. v. NLRB, 330 F.2d 683, 685 (3d. Cir. 1964).

® Id. Accord: Meyers Industries, 268 NLRB 493, 497 (1984) (Meyers 1), remanded sub nom. Prill v.
NLRB, 755 F.2d 941 (D.C. Cir. 1985), cert. denied 474 U.S. 948 (1985), reaffd. 281 NLRB 882
(1986) (Meyers 1), enfd. sub nom. Prill v. NLRB, 835 F.2d 1481 (D.C. Cir. 1987), cert. denied 487
U.S. 1205 (1988).

7339 NLRB No. 152 (Chairman Battista and Member Schaumber; Member Liebman dissenting).
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for [the employer.]” Paquette later applied for employment with the
employer. The employer, citing Paquette’s behavior at the Council
meetings, refused to hire Paquette.

The majority held that the refusal to consider Paquette for hire was
lawful. They found that “even assuming that Paquette was initially
engaged in protected activity when he opposed the respondent’s
application for certification of its apprenticeship program” using the
four-factor test set forth in Atlantic Steel Co.,? they found that the nature
of Paquette’s outburst rendered his activity unprotected. The majority
noted that Paquette’s comments were not made in the heat of the moment
and were not a response to unlawful or provocative behavior on the part
of the employer. The majority further explained that the relevant inquiry
was whether Paquette’s comments rendered him unfit for employment
with the employer. Answering this question in the affirmative, they
found that Paquette’s “use of deliberate and outrageous exaggerations [to
accuse] the respondent of unsafe practices,” cost him the Act’s
protection; accordingly, the employer’s decision not to consider Paquette
for hire was proper.

Dissenting Member Liebman pointed out that Paquette was a paid
advocate, seeking to persuade a State agency, and that his statement
should be assessed in that context. She noted that Paquette was not an
employee of the respondent when he made his statement, that he owed
the respondent no duty of loyalty then, and that the issue is not whether
the respondent was privileged to discipline or discharge a current
employee, but whether it was free to refuse to consider Paquette for
employment after he left his union position. Member Liebman found
that Paquette’s language was not so extreme that it made him
categorically unfit for future service with the respondent. She concluded
that the result of the majority decision “will be to chill union advocates,”
adding that “they must now watch their words carefully when they
criticize an employer from whom they may one day seek a job.”

In International Protective Services,’ the Board held that the strike by
the employer’s security guards was not protected by the National Labor
Relations Act (NLRA).

The employer provided security guard services for United States
Government buildings in Anchorage, Alaska. These buildings house the
Federal courts, and offices for the Federal Bureau of Investigation, U.S.
Attorney, Environmental Protection Agency, Internal Revenue Service,
and other Federal agencies. The respondent’s security guards were

® 245 NLRB 814, 816 (1979).
°339 NLRB No. 75 (Members Schaumber and Walsh; Chairman Battista dissenting in part on other
grounds).
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stationed at the entrances to these buildings, carried firearms, and
screened entrants to the Federal buildings.  Several of these Federal
agencies housed in the Alaska Federal buildings were the targets of
security threats from time to time, and heightened security measures had
been instituted following the bombing of the Federal building in
Oklahoma City, Oklahoma. On March 10, 1999, the union announced
that a strike was “imminent within the next few weeks” and that the
strike “will occur at the most opportune time” for the union. The union
commenced a strike on April 21, 1999.

The Board articulated the test for determining whether the strike by
the security guards lost the protection of the NLRA. It “is not whether
the [u]nion gave the [rlespondent adequate notice of its strike, because
such notice is not required under the NLRA. Nor is the test whether the
[u]nion’s strike resulted in actual injury. Rather, the test of whether the
strike by the security guards here lost the protection of the NLRA is
whether they failed to take reasonable precautions to protect the
employer’s operations from such imminent danger as foreseeably would
result from their sudden cessation of work.” [Footnotes omitted.]*

Applying this test, the Board found that the union failed to take
reasonable precautions to protect the employer’s operations from
foreseeable imminent danger, and indeed recklessly intended to place the
Federal buildings and their occupants at risk. First, the union evinced
“total disregard” concerning the respondent’s attempt to plan for security
considerations at the Federal buildings in the event of a strike, and by
this conduct showed that it *“was not the least concerned about the
Federal buildings or their occupants.” Second, the union president failed
to instruct the security guards not to walk out on strike if their posts were
left unguarded, and angrily chastised guards who expressed concern that
the security of the Federal buildings would be compromised. Finally, the
credited testimony showed that the union president called the strike at
“the most inopportune time” for the respondent when it would be
difficult to assemble qualified replacement guards. The Board further
observed that the respondent’s security guards were entrusted with
critical responsibilities for the protection of persons and property at the
Alaska Federal buildings. In these circumstances, the Board held that the
union’s strike was not protected by the NLRA, and that the respondent thus
did not violate the NLRA by terminating the employees who participated
in the unprotected strike.*

10339 NLRB No. 75, slip op. at 2.
™ Contrary to Members Schaumber and Walsh, Chairman Battista found that the respondent did not
unlawfully fail to provide the union with requested information.
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2. Access to Employer’s Property

In Postal Service,' the Board majority found that the respondent did
not violate Section 8(a)(1) of the Act by denying its subcontractor’s
employee, Will Hardy, access to the respondent’s property to engage in
union solicitation. Member Walsh, in dissent, found that the respondent
did violate Section 8(a)(1) by denying access to Hardy.*®

Hardy was an off-duty employee of Mail Contractors of America
(MCOA), a company that provides mail hauling services for the
respondent. In order to solicit other MCOA employees to sign union
authorization cards, Hardy sought access to an area of the respondent’s
premises called the “contract drivers’ lounge.” During the course of their
duties, MCOA drivers visit the contract drivers’ lounge regularly to pick
up and drop off paperwork and to wait while their paperwork is
processed or their trucks loaded. However, MCOA has its own terminal
about one-half mile away from the respondent’s premises, and it is at the
MCOA terminal that MCOA drivers begin and end their driving routes.
MCOA’s terminal includes an employee breakroom.

The majority found that Hardy’s access to the respondent’s contract
drivers’ lounge was governed by the Supreme Court’s decisions in
Lechmere, Inc. v. NLRB* and NLRB v. Babcock & Wilcox Co.*® In those
cases, the Court recognized a distinction “of substance” between the
access rights of a property owner’s employees—who are not strangers to
the employer’s property, but are rightfully present pursuant to their
employment relationship—and the rights of nonemployees. The Court
held that an employer’s refusa