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I
Operations In Fiscal Year 1991

A. Summary

The National Labor Relations' Board, an independent Federal agen-
cy, initiates no cases: ‘it acts only on those cases brought before it.
All proceedings originate from filings by the major segment of the
public covered by the National Labor Relations Act—employees,
labor unions, and private employers who are engaged in interstate
commerce. During fiscal year 1991, 38,923 cases were received by
the Board.

The public filed 32,271 charges alleging that business firms or
labor organizations, or both, committed unfair labor practices, prohib-
ited by the statute, which adversely affected hundreds of thousands
of employees. The NLRB during the year also received 6356 petitions
to conduct secret-ballot elections in which workers in appropriate
groups select or reject unions to represent them in collective bargain-
ing with their employers. Also, the public filed 296 amendment to
certification and unit clarification cases.

After the initial flood of charges and petitions, the flow narrows
because the great majority of the newly filed cases are resolved—and
quickly—in NLRB'’s national network of field offices by dismissals,
withdrawals, agreements, and settléments.

At the end of fiscal year 1991, the five-member Board was com-
posed of Chairman James M. Stephens and Members Mary Miller
Cracraft, John N. Raudabaugh, Dennis M. Devaney, and Clifford
Oviatt Jr. Jerry M. Hunter served as General Counsel.

Statistical highlights of NLRB’s casehandling activities in fiscal
1991 include:

e The NLRB conducted 3752 conclusive representation elections
among some 195,876 employee voters, with workers choosing labor
unions as their bargaining agents in 44.3 percent of the elections.

e Although the Agency closed 38,249 cases, 26,732 cases were
pending in all stages of processing at the end of the fiscal year. - The
closings included 31,593 cases involving unfair labor practice charges
and 6235 cases affecting employee representation and 421 related
cases.

¢ Settlements, avoiding formal litigation while achieving the goal
of equitable remedies in unfair labor practice situations, numbered
9907.
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o The amount of $54,927,978 in reimbursement to employees ille-
gally discharged or otherwise discriminated against in violation of
their organizational rights was obtained by the NLRB from employers
and unions. This total was for lost earnings, fees, dues, and fines. The
NLRB obtained 3023 offers of job reinstatements, with 2454 accept-
ances.

e Acting on the results of professional staff investigations, which
produced a reasonable cause to believe unfair labor practices had
been committed, Regional Offices of the NLRB issued 3884 com-
plaints, setting the cases for hearing.

e NLRB’s corps of administrative law judges issued 636 decisions.

CASE INTAKE BY UNFAIR LABOI11 PRACTICE CHARGES
AND REPRESENTATION PETITIONS :
1881 - 43,321 s
1982 38,097 FEoIsEs 47,210
1983 40,634 [ smane] 49436
1984 35,529 44,18,
F‘Ism 1985 32,685 41,175
YEAR 1986 34,435 42322
1087 - 32,043 39,639
1988 31,483 Eersoshl| 39,351
1989 | 32,401 :— 40,878
1890 - 33,833 B 41,507
1991 32,271 ;- 33923
0 1o,|ooo 2o,looo ao,ooo 4o,ooo 59,'000 s-o,looo 70,000
CASES
CIULP CHARGES GER, UD, AC, AND UC PETITIONS

NLRB Administration

The National Labor Relations Board is an independent Federal
agency created in 1935 by Congress to administer the basic law gov-
erning relations between labor unions and business enterprises en-
gaged in interstate commerce. This statute, the National Labor Rela-
tions Act, came into being at a time when labor disputes could and
did threaten the Nation’s economy.

Declared constitutional by the Supreme Court in 1937, the Act was
substantially amended in 1947, 1959, and 1974, each amendment in-
creasing the scope of the NLRB'’s regulatory powers.

The purpose of the Nation’s primary labor relations law is to serve
the public interest by reducing interruptions in commerce caused by
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industrial strife. It seeks to do this by providing orderly processes for
protecting and implementing the respective rights of employees, em-
ployers, and unions in their relations with one another. The overall
Jjob of the NLRB is to achieve this goal through administration, inter-
pretation, and enforcement of the Act. '

In its statutory assignment, the NLRB has two principal functions:
(1) to determine and implement, through secret-ballot elections, the
free democratic choice by employees as to whether they wish to be
represented by a union in dealing with their employers and, if so, by
which union; and (2) to prevent and remedy unlawful acts, called un-
fair labor practices, by either employers or unions or both.

The NLRB does not act on its own motion in either function. It
processes only those charges of unfair labor practices and petitions
for employee elections which are filed in the NLRB's Regional,
Subregional, and Resident Offices, which numbered 52 during fiscal
year 1991.

The Act’s unfair labor practice provisions place certain restrictions
on actions of employers and labor organizations in their relations with
employees, as well as with each other. Its election provisions provide
mechanics for conducting and certifying results of representation elec-
tions to determine collective-bargaining wishes of employees, includ-
ing balloting to determine whether a union shall continue to have the
right to make a union-shop contract with an employer.

In handling unfair labor practices and election petitions, the NLRB
is concerned with the adjustment of labor disputes either by way of
settlements or through its quasi-judicial proceedings, or by way of se-
cret-ballot employee elections.

The NLRB has no independent statutory power of enforcement of
its decisions and orders. It may, however, seek enforcement in the
U.S. courts of appeals, and parties to its cases also may seek judicial
review.

NLRB authority is divided by law and by delegation. The five-
member Board primarily acts as a quasi-judicial body in deciding
cases on formal records. The General Counsel, who, like each Mem-
ber of the Board, is appointed by the President, is responsible for the
issuance and prosecution of formal complaints in cases leading to
Board decision, and has general supervision of the NLRB'’s nation-
wide network of offices. ’
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. ULP%%ETI.N’?AKE
Sé‘s\:A L {CHARGES AND SITUATIONS FILED)
R T e T R L T

28,660

1988
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1089 R PR Y40

1890 ~ [EICHARGES FILED

1991 M&gslg;nm PR EEY RN L CISITUATIONS FILED

I I I I
0 10,000 20,000 30,000 40,000 50,000

For the conduct of its formal hearings in unfair labor practice
cases, the NLRB employs administrative law judges who hear and de-
cide cases. Administrative law judges’ decisions may be appealed to
the Board by the filing of exceptions. If no exceptions are taken, the
administrative law judges’ orders'become orders of the Board.

All cases coming to the NLRB begin their processing in the Re-
gional Offices. Regional Directors, in addition to processing unfair
labor practice cases in the initial stages, also have the authority to in-
vestigate representation petitions, to determine units of employees ap-
propriate for collective-bargaining purposes, to conduct elections, and
to pass on objections to conduct of elections. There are provisions for
appeal of representation and election questions to the Board.
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CHART 3
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES
(BASED ON CASES CLOSED)
FISCAL YEAR 1991

WITHDRAVALS
(BEFORE COMPLAINT)

DISMISSALS

(BEFORE COMPLAINT)
OTHER DISPOSITIONS

BOARD ORDERS IN

\
SETTLEMENTS AND ADJUSTMENTS

1) CONTESTED CASES REACHING BOARD MEMBERS FOR DECISIONS

B. Operational Highlights
1. Unfair Labor Practices

Charges that business firms, labor organizations, or both have com-
mitted unfair labor practices are filed with the National Labor Rela-
tions Board at its Field Offices nationwide by employees, unions, and
employers. These cases provide a major segment of the NLRB work-
load.

Following their filing, charges are investigated by the Regional
professional staff to determine whether there is reasonable cause to
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believe that the Act has been violated. If such cause is not found,
the Regional Director dismisses the charge or it is withdrawn by the
charging party. If the charge has merit, the Regional Director seeks
voluntary settlement or adjustment by the parties to the case to rem-
edy the apparent violation; however, if settlement efforts fail, the case
goes to hearing before an NLRB administrative law judge and, lack-
ing settlement at later stages, on to decision by the five-member
Board.

More than 90 percent of the unfair labor practice cases filed with
the NLRB in the field offices are disposed of in a median of some
49 days without the necessity of formal litigation before the Board.
About 2 percent of the cases go through to Board decision.

In fiscal year 1991, 32,271 unfair labor practice charges were filed
with the NLRB, a decrease of 5 percent from the 33,833 filed in fis-
cal year 1990. In situations in which related charges are counted as
a single unit, there was a 4-percent decrease from the preceding fiscal
year. (Chart 2.)

Alleged violations of the Act by employers were filed in 21,099
cases, about 4 percent less than the 21,910 of 1990. Charges against
unions decreased 5 percent to 10,024 from 10,579 in 1990.

There were 148 charges of violation of Section 8(e) of the Act,
which bans hot-cargo agreements. (Tables 1A and 2.)

The majority of all charges against employers alleged illegal dis-
charge or other discrimination against employees. There were 11,265
such charges in 53 percent of the total charges that employers com-
mitted violations.

Refusal to bargain was the second largest category of allegations
against employers, comprising 9834 charges, in about 47 percent of
the total charges. (Table 2.)

Of charges against unions, the majority (7662) alleged illegal re-
straint and coercion of employees, about 76 percent. There were 967
charges against unions for illegal secondary boycotts and jurisdic-
tional disputes, a decrease of 23 percent from the 1262 of 1990.

There were 1184 charges (about 12 percent) of illegal union dis-
crimination against employees, an decrease of 7 percent from the
1269 of 1990. There were 211 charges that unions picketed illegally
for recognition or for organizational purposes, compared with 265
" charges in 1990. (Table 2.)

In charges filed against employers, unions led with 70 percent of
the total. Unions filed 16,013 charges and individuals filed 6992.
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Concerning charges against unions, 6848 were filed by individuals,
or 75 percent of the total of 9118. Employers filed 2122 and other
unions filed the 148 remaining charges.

CHART 3A
DISPOSITION PATTERN FOR MERITORIOUS
UNFAIR LABOR PRACTICE CASES
(BASED ON CASES CLOSED)
FISCAL YEAR 1991

\ | FORMAL AND INFORMAL
SETTLEMENTS BY
REGIONAL OFFICES

ONTESTED BOARD
DECISIONS ISSUED!)

X
g

1) FOLLOWING ADMINISTRATIVE LAW JUDGE DECISION,
STIPULATED RECORD OR SUMMARY JUDGMENT RULING

2) COMPLIANCE WITH ADMINISTRATIVE LAW JUDGE DECISION
STIPULATED RECORD OR SUMMARY JUDGMENT RULING
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CHART 3B
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES AFTER TRIAL
(BASED ON CASES CLOSED)
FISCAL YEAR 1991

CONTESTED BOARD DECISION ISSUED1)

8.38%

SETTLEMENTS AND
ADJUSTMENTS

BY REGIONAL OFFICES

NO EXCEPTION FILED TO ADMINISTRATIVE LAW JUDGE DECISION

1) FOLLOWING ADMINISTRATIVE LAW JUDGE DECISION, STIPULATED RECORD OR SUMMARY
JUDGMENT RULING

2) DISMISSALS, WITHDRAWALS AND OTHER DISPOSITIONS

In fiscal year 1991, 31,593 unfair labor practice cases were closed.
About 96 percent were closed by NLRB Regional Offices, virtually
the same as in 1990. During the fiscal year, 31.4 percent of the cases
were settled or adjusted before issuance of administrative law judges’
decisions, 30.9 percent were withdrawn before complaint, and 33.3
percent were administratively dismissed.

In evaluation of the Regional workload, the number of unfair labor
practice charges found to have merit is important—the higher the
merit factor the more litigation required. In fiscal year 1991, 42 per-
cent of the unfair labor practice cases were found to have merit, a
2 percent increase from 1990.
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When the Regional Offices determine that charges alleging unfair
labor practices have merit, attempts at voluntary resolution are
stressed—to improve labor-management relations and to reduce
NLRB litigation and related casehandling. Settlement efforts have
been successful to a substantial degree. In fiscal year 1991,
precomplaint settlements and adjustments were achieved in 9789
cases, or 28.0 percent of the charges. In 1990 the percentage was
27.1. (Chart 5.)

Cases of merit not settled by the Regional Offices produce formal
complaints, issued on behalf of the General Counsel. This action
schedules hearings before administrative law judges. During 1991,
3884 complaints were issued, compared with 3876 in the preceding
fiscal year. (Chart 6.)

Of complaints issued, 83.0 percent were against employers, 16.9

. percent against unions, and 0.1 percent against both employers and
unions.

NLRB Regional Offices processed cases from filing of charges to
issuance of complaints in a median of 52 days. The 52 days included
15 days in which parties had the opportunity to adjust charges and
remedy violations without resorting to formal NLRB processes.
(Chart 6.)

RT 4
NUMBER OF UNFAIR LABOR PRACTICE CASES PENDING
UNDER PRELIMINARY INVESTIGATION, MONTH TO MONTH

5,000

4,000 |

MEDIAN

NUMBER 3,000 -
OF ULP

CASES

PENDING

1,000

SBT A

Jikaz',

i ot — A ot
| I T i

1981 1982 1983 1984 1985 1986 1987 1988 1989 1990 1991
FISCAL YEAR

Additional settlements occur before, during, and after hearings be-
fore administrative law judges. The judges issued 636 decisions in
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967 cases during 1991. They conducted 622 initial hearings,. and 31
additional hearings in supplemental matters. (Chart 8 and Table 3A.)

TISOAL UNFAIR LAaog l:éfc.l;ms MERIT FACTOR ;%fonuar
1981 163 30.7
1982 16.6 322
1983 ' 17.3 341
1984 194 336

" 1985 195 32.8
1986 20.7 348
1987 20.7 344
1988 [ 22 36.7
1989 213 373
1990 271 40.7
1991 28 : 419

i T I ) T I
30 25 20 15 10 5 ] 5 10 15 20
PERCENT
(CIPRECOMPLAINT SETTLEMENTS AND ADJUSTMENTS EICASES IN WHICH COMPLAINTS ISSUED |

By filing exceptions to judges’ findings and recommended rulings,
parties may bring unfair labor practice cases to the five-member
Board for final NLRB decision.

In fiscal year 1991, the Board issued 774 decisions in unfair labor -
practlce cases contested as to the law or the facts—646 initial deci-
sions, 54 backpay decisions, 31 determinations in jurisdictional work
dispute cases, and 37 decisions on supplemental matters, Of the 646
initial decision cases, 561 involved charges filed against employers
and 85 had union respondents.

For the year, the NLRB awarded backpay of $53.9 million. (Chart
9.) Reimbursement for unlawfully exacted fees, dues, and fines added
another $1,047,094. Backpay is lost wages caused by unlawful dis-
charge and other discriminatory action detrimental to employees, off-
set by earnings elsewhere after the discrimination. About 3023 em-
ployees were offered reinstatement, and 82 percent accepted.
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At the end of fiscal 1991, there were 23,530 unfair labor practice
cases being processed at all stages by the NLRB, compared with
22,852 cases pending at the beginning of the year.

+ [ COMPLAINTS

CHART 6
COMPLAINTS ISSUED IN UNFAIR LABOR PRACTICE PROCEEDINGS
AND MEDIAN DAYS FROM FILING TO COMPLAINT

7,000

6,000

1ssuep  >:9%°

4,000

3,000

2,000

1,000

o LI
Mﬂww&
MEDIAN
DAYS

4
ELAPSED 0

2. Representation Cases

The NLRB received 6652 representation and related case petitions
in fiscal 1991, compared with 7674 such petitions a year earlier.

The 1991 total consisted of 5162 petitions that the NLRB conduct
secret-ballot elections where workers select or reject unions to rep-
resent them in collective bargaining; 1061 petitions to decertify exist-
ing bargaining agents; 133 deauthorization petitions for referendums
on rescinding a union’s authority to enter into union-shop contracts;
and 274 petitions for unit clarification to determine whether certain
classifications of employees should be included in or excluded from
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existing bargaining units. Addltlonally, 22 amendment of certification
petitions were filed.

CHART 7

FISCAL UNFAIR LABOR PRACTICE CASES SETTLED

ULP CASES CLOSED AFTER SETTLEMENT OR AGREEMENT
YEAR PRIOR TO ISSUANCE OF ADMINISTRATIVE LAW JUDGE DECISION
1981 — 6,537 '
1982 5977
1983 6,677
1984 7,123
1985 - 6,349
1986 — 6,780
1987 6,531
1988 - 6,658
1980 6,582
1980 6,995 ] R
1991 - 5928 907

T I T T T T T T
0 2,000 4,000 6,000 8, 000 10, 000 12,000 14,000

|DPRECOMPLAINT SIPOSTCOMPLAINT I CASES

.. During the year, 6656 representation and related cases were closed,
compared with 7839 in fiscal 1990. Cases closed included 5138 col-
lective-bargaining election petitions; 1097 decertification election pe-
titions; 122 requests for deauthorization polls; and 299 petitions for
unit clarification and amendment of certification. (Chart 14 and Ta-
bles 1 and 1B.)

The overwhelming majority of elections conducted by the NLRB
resulted from some form of agreement by the parties on when, where,
and among whom the voting should occur. Such agreements are en-
couraged by the Agency. In 12.4 percent of representation cases
closed by elections, balloting was ordered by NLRB Regional Direc-
tors following hearing on points in issue. There were 41 cases where
the Board directed elections after transfers of cases from the Regional
Office. (Table 10.) There were four cases that resulted in expedited
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elections pursuant to the Act’s 8(b)(7)(C) provisions pertaining to
picketing.

CHART 8
FISCAL ADMINISTRATIVE LAW JUDGE HEARINGS AND DECISIONS
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3. Elections

The NLRB conducted 3752 conclusive representation elections in
cases closed in fiscal 1991, compared with the 4210 such elections
a year earlier. Of 225,842 employees eligible to vote, 195,876 cast
ballots, virtually 9 of every 10 eligible.

Unions won 1663 representation elections, or 46.3 percent. In win-
ning majority designation, labor organizations earned bargaining
rights or continued as employee representatives for 90,051 workers.
The employee vote over the course of the year was 93,593 for union
representation and 102,283 against.

The representation elections were in two categories—the 3179 col-
lective-bargaining elections in which workers chose or voted down
labor organizations as their bargaining agents, plus the 573 decerti-



14 Fifty-Sixth Annual Report of the National Labor Relations Board

fication elections determining whether incumbent unions would con-
tinue to represent employees.

CHART 9
AMOUNT OF BACKPAY RECEIVED BY DISCRIMINATEES
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There were 3595 select-or-reject-bargaining-rights (one union on
ballot) elections, of which unions won 1533, or 42.6 percent. In these
elections, 83,071 workers voted to have unions as their agents, while
99,841 employees voted for no representation. In appropriate bargain-
ing units of employees, the election results provided union agents for
76,906 workers. In NLRB elections the majority decides the represen-
tational status for the entire unit.

There were 157 multiunion elections, in which 2 or more labor or-
ganizations were on the ballot, as well as a choice for no representa-
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tion. Employees voted to continue or to commence representation by
1 of the unions in 130 elections, or 82.8 percent.

UEDIAN CHART 10
DAYS TIME REQUIRED TO PROCESS REPRESENTATION CASES
FROM FILING OF PETITION TO ISSUANCE OF DECISION
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As in previous years, labor organizations lost decertification elec-
tions by a substantial percentage. The decertification results brought
continued representation by unions in 173 elections, or 30.2 percent,
covering 14,174 employees. Unions lost representation rights for
16,643 employees in 400 elections, or 69.8 percent. Unions won in
bargaining units averaging 82 employees, and lost in units averaging
42 employees. (Table 13.) ‘

Besides the conclusive elections, there were 223 inconclusive rep-
resentation elections during fiscal year 1991 which resulted in with-
drawal or dismissal of petitions before certification, or required a
rerun or runoff election.

In deauthorization polls, labor organizations lost the right to make
union-shop agreements in 26 referendums, or 41 percent, while they
maintained the right in the other 37 polls which covered 2880 em-
ployees. (Table 12.)

For all types of elections in 1991, the average number of employ-
ees voting, per establishment, was 52, about the same as 1990. About
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75 percent of the collective-bargaining and decertification elections
involved 59 or fewer employees. (Tables 11 and 17.)

CHART 11 I
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4. Decisions Issued

a. The Board

Dealing effectively with the remaining cases reaching it from na-
tionwide filings after dismissals, settlements, and adjustments in ear-
lier processing stages, the Board handed down 1627 decisions con-
cerning allegations of unfair labor practices and questions relating to
employee representation. This total compared with the 1352 decisions
rendered during fiscal year 1990.

A breakdown of Board decisions follows:

Total Board decisions .........ececevvnereeineens we 1,627

Contested dECISIONS .......ceceeerereeesresrisnssnesassonsssssrassnssnsssersans 1066

Unfair labor practice decisions ...........ccoeieeeee 774
Initial (includes those based on
stipulated record) ........cocece.. 646
Supplemental ... 43
Backpay 54
Determinations in jurisdic-
tional disputes .......c.coreeensenes 31
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Representation deciSions ........c.c.ceerernssneereesesaenns 286
After transfer by Regional Di-
rectors for initial decision ... 6
After review of Regional Di-
rector decisions ..........cceeeeeee 64
On objections and/or chal-
lenges ..cocvrrerceerecneennennnns 216
Other decisions ............. 6
Clarification of bargalmng unit 4
Amendment to certification ..... 0
Union-deauthorization ............. 2
Noncontested deCISIONS ....oveviererrsecrarsaesesessreressesessasssssesesases 561
Unfair labor practice ........c....... 276
Representation ..........cececvvvernanas 284
(011175 OO 1

The majority (66 percent) of Board decisions resulted from cases
contested by the parties as to the facts and/or apphcauon of the law.
(Tables 3A, 3B, and 3C.)

In fiscal 1991 about 5 percent of all meritorious charges and 50
percent of all cases in which a hearing was conducted reached the
five-member Board for decision. (Charts 3A and 3B.) Generally, un-
‘fair labor practice cases take about 2-1/2 times longer to process than
‘representation cases._

b. Regional Directors

NLRB Regional Directors issued 819 decisions in fiscal 1991,
compared with 1380 in 1990. (Chart 13 and Tables 3B and 3C.)

c. Administrative Law Judges

With a leveling in case filings alleging unfair labor practices, ad-
ministrative law judges issued 636 decisions and conducted 659 hear-
ings. (Chart 8 and Table 3A.)
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5. Court Litigation

a. Appellate Courts

The National Labor Relations Board is involved in more litigation
in the United States courts of appeals than any other Federal adminis-
trative agency. )

In fiscal year 1991, 178 cases involving the NLRB were decided
by the United States courts of appeals compared with 161 in fiscal
year 1990. Of these, 86.5 percent were won by NLRB in whole or
in part compared to 88.9 percent in fiscal year 1990; 5.6 percent were
remanded entirely compared with 3.7 percent in fiscal year 1990; and
7.9 percent were entire losses compared with 7.4 percent in fiscal
year 1990.

F1SCAL CHART 13
YEAR REGIONAL DIRECTOR DECISIONS ISSUED IN REPRESENTATION AND RELATED CASES
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b. The Supreme Court

In fiscal 1991, there were two Board cases decided by the Supreme
Court. The Board participated as amicus in one case and the Board’s
position prevailed in that case.

¢. Contempt Actions

In fiscal 1991, 77 cases were referred to the contempt section for
consideration of contempt action. There were 17 contempt proceed-
ings instituted. There were 15 contempt adjudications awarded in
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favor of the Board; 11 cases in which the court directed compliance
without adjudication; 1 case in which the petition was withdrawn; and
no cases in which the Board’s petition was denied.
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d. Miscellaneous Litigation

There were 23 additional cases involving miscellaneous litigation
decided by appellate, district, and bankruptcy courts. The NLRB’s po-
sition was upheld in all these cases. (Table 21.)

e. Injunction Activity

The NLRB sought injunctions pursuant to Sections 10(j) and 10(1)
in 55 petitions filed with the U.S. district courts, compared with 51
in fiscal year 1990. (Table 20.) Injunctions were granted in 21, or 84
percent, of the 25 cases litigated to final order. '

NLRB injunction activity in district courts in 1990:

GIANLEA ....cocoeviererieereessensiesseeseresessarsnsesssssnrensesassssssasssnnesssssresaessstas 21

Withdrawn .




Operations in Fiscal Year 1991 21

Dismissed .. 2
Settled or placed on court’s inactive lists 21
Awaiting action at end of fiscal year 17
CHART 15
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C. Decisional Highlights

In the course of the Board’s administration of the Act during the
report period, it was required to consider and resolve complex prob-
lems arising from the great variety of factual patterns in the many
cases reaching it. In some cases, new developments in industrial rela-
tions, as presented by the factual situation, required the Board’s ac-
commodation of established principles to those developments. Chapter
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II on ‘““NLRB Jurisdiction,”” Chapter IIl on ‘‘NLRB Procedure,’’
Chapter IV on ‘‘Representation Proceedings,’”” and Chapter V on
“‘Unfair Labor Practices’’ discuss some of the more significant deci-
sions of the Board during the report period. The following summa-
rizes briefly some of the decisions establishing or reexamining basic
principles in significant areas.

1. Nonadmissions Clauses in Board Notices

In Pottsville Bleaching Co.,! the full Board decided that it will not
permit the inclusion of a nonadmissions clause in a Board notice
under any circumstances. The Board pointed out that its notice, in
most cases, is the principal means by which the Board communicates
to those affected by a respondent’s unfair labor practice what conduct
the Board is requiring of the respondent. Further, the Board held that
inclusion of a nonadmissions clause in the Board notice could be con-
fusing to those reading the notice and could undermine its effective-
ness.

2. Section 10(b) and the Continuing Violation Theory

In A & L Underground,? the Board held that unfair labor practice
charges concerning the repudiation of a collective-bargaining agree-
ment or any subsequent breaches of that agreement must be filed
within 6 months after the charging party has clear and unequivocal
notice of the repudiation. The Board majority found that the employer
clearly and unequivocally repudiated any agreement it had with the
union no later than December 4, 1986. Because the union did not file
a charge until August 24, 1987, more than 6 months after the repudi-
ation, the Board majority found that the charge was time-barred under
Section 10(b) and dismissed the complaint. The Board rejected the
union’s claim that the charge was not time-barred with respect to the
employer’s continuing failure to comply with the agreement during
the 6 months prior to the date the charge was filed. Thus the Board
overruled Al Bryant, Inc.,> which had held such charges to be timely
with respect to the failure to comply with the contract during the
10(b) period. Rather, the Board concluded that the continuing viola-
tion theory cannot properly be applied to a clear and total contract
repudiation since the employer’s failure to apply the contract there-
after is little more than the effect or result of the repudiation. The
Board noted, however, that the continuing violation theory would still
be applicable in cases where there was no clear and unequivocal re-
pudiation.

3. Filing of Election Objections

In John I. Haas, Inc.,* the Board overruled Drum Lithographers,’
and applied the ‘‘postmark’’ rule to election objections. Therefore,

1301 NLRB 1095.

2302 NLRB 467.

3260 NLRB 128 (1982), enfd. 711 F.2d 543 (3d Cir. 1983), cert. denied 464 U.S. 1039 (1984).
4301 NLRB 300.

5287 NLRB 22 (1987).
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election objections will be considered timely if deposited with a de-
livery service that will provide a record showing that the objections
were tendered to the delivery service in sufficient time for delivery
by the due date, but in no event any later than the day before the
due date. The Board stated that experience has shown that an object-
ing party acting in good faith and with all due diligence may still find
its objections rejected as untimely filed under Drum Lithographers
because they did not arrive at the Regional Office on the due date.
Therefore, the Board concluded that application of the ‘‘postmark’’
rule to election objections will provide a simple, fair, and effective
solution to the problem. Accordingly, Section 102.111(b) of the
Board Rules and Regulations will be revised to remove election ob-
jections from the documents excluded from the ‘‘postmark’’ rule, the

. Board decided.

4. Threat of Job Loss

In Baddour, Inc.,5 the Board held that the employer unlawfully
threatened employees with job loss in the event of a strike, where
during its campaign speeches the employer told employees without
other explanation that ‘‘union strikers can lose their jobs’’ and ‘‘you
could end up losing your job by being replaced with a new permanent
worker.”” The Board majority found that the phrase ‘‘lose your job’’
conveys to the ordinary employee the clear message that employment
will be terminated, and that this message is reinforced when the em-
ployee is told that his/her job will be lost because of replacement by
a ‘‘permanent’’ worker. In these circumstances, where the single ref-
erence to permanent employment is coupled with a threat of job loss,
the Board majority concluded that it was not reasonable to suppose
that the ordinary employee will intergret the words to mean that
he/she has a right under Laidlaw Corp.” to return to the job once the
permanent replacement leaves.

5. Paid Union Organizers

In Escada (USA), Inc.,B the Board majority adopted the administra-
tive law judge’s finding that the employer violated Section 8(a)(3) by
discharging an employee, who was also a paid union organizer intern,
because of his union activities. The judge rejected the employer’s ar-
gument that the discriminatee, as an employee of the union, was not
an ‘‘employee’’ under Section 2(3) entitled to the Act’s protection.
The Board majority agreed with the judge, citing Oak Apparel,® H.
B. Zachry Co.,'° and Willmar Electric Service'! for the proposition
that paid organizers ‘‘are entitled to the same protected Sec. 2(3) ‘em-
ployee’ status as other applicants.”’ The Board further noted that al-
though ‘‘paid union organizers who obtain employment with a com-

6303 NLRB 275,

7171 NLRB 1366 (1968), enfd. 414 F.2d 99 (7th Cir. 1969), cert. demed 397 U.S. 920 (1969).
8304 NLRB 845.

9218 NLRB 701 (1975).

10289 NLRB 838 (1988).

11303 NLRB 245.

1
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pany may be temporary employees excluded from any bargaining
unit,’’ they nonetheless are entitled to the Act’s full protection.

6. Refusal to Execute Agreement

In Beatrice/Hunt-Wesson,'? the Board held that the employer did
not violate Section 8(a)(5) by refusing to execute a collective-bargain-
ing agreement on the ground that the agreement had not been ratified
by the bargaining unit members. The Board found that the parties had
discussed and agreed during negotiations for the contract ‘‘to submit
their ’tentative agreement’ containing a controversial wage proposal
for ratification by the bargaining unit members.’”” Thus, the Board
concluded that *‘rather than the Union imposing the limitation of noti-
fication on itself, both parties . . . agreed to require ratification by
the bargaining unit members to make their ‘tentative agreement’ bind- |
ing.”” The General Counsel’s argument that the employer did not
have standing to challenge the union’s method of ratification was re-
jected, with the Board holding that ratification was not an internal
union procedure within the union’s exclusive domain and control
since the parties had clearly agreed that ratification was a pre-
condition to the contract and had discussed-the notification process.

D. Financial Statement

The obligations and expenditures of the National Labor Relations
Board for the fiscal year ended September 30, 1991, are as follows,

in thousands of dollars: ‘

Personnel COMPENSAtion .......cocoovsessissisesesscssnissssssas $101,373
Personnel benefits .......cccceeecuenenne eveessnreresnnensesnneesanaraanan 16,526
Benefits for former personnel ...........uviesenseseisninnaes 59
Travel and transportation of persons ..........ccecevuceens 2,656
Transportation of things ...........cceeecesnsnns. . 136
Rent, communications, and utilities .........coocecvrerenrncn. 19,258
Printing and reproduction ...........cceceeenne . 319
Other services ..... rereeressass s enes .- 4,477
Supplies and materials ........ccovrervnirerssnnnsnsnsocsnsesssnine 1,094
EqQUiPMEnt .....ccevvvrererene eveeaees sty asa st rasnerass 1,730
Insurance claims and indemnities ........coococerereninirinens 82

Total obligations and expenditures!? ............. $147,710

12302 NLRB 224

13 Includes $452 for reimbursables from the administrative law judge loan program



II
NLRB Jurisdiction

The Board’s jurisdiction under the Act, regarding both representa-
tion proceedings and unfair labor practices, extends to all enterprises
whose operations ‘‘affect’’ interstate or foreign commerce.! However,
Congress and the courts? have recognized the Board’s discretion to
limit the exercise of its broad statutory jurisdiction to enterprises
whose effect on commerce is, in the Board’s opinion, substantial—
such discretion being subject only to the statutory limitation? that ju-
risdiction may not be declined when it would have been asserted
under the Board’s self-imposed jurisdictional standards prevailing on
" August 1, 1959.4 Accordingly, before the Board takes cognizance of
a case, it must first be established that it had legal or statutory juris-
diction, i.e., that the business operations involved ‘‘affect’’ commerce
within the meaning of the Act. It must also appear that the business
operations meet the Board’s applicable jurisdictional standards.’

A. Nonprofit Charitable Organizations

In Goodwill Industries of DenverS the Board held that it will not
decline to assert jurisdiction over a nonprofit or charitable employer
solely because of the employer’s worthy rehabilitative purpose. Rath-
er, the Board will assert jurisdiction when (1) the employer’s business
has a sufficient impact on interstate commerce to warrant the exercise

! See Secs. 9(c) and 10(a) of the Act and also the definitions of *‘commerce’’ and ‘‘affecting commerce’’
set forth in Secs. 2(6) and (7), respectively. Under Sec. 2(2) the term *‘‘employer’” does not include the Unit-
ed States or any wholly owned Government corporation, any Federal Reserve Bank, any state or political
subdivision, any person subject to the Railway Labor Act, or any labor organization other than when acting
as an employer. The exclusion of nonprofit hospitals from the definition of employer was deleted by the
health care amendments to the Act (Pub. L. 93-360, 88 Stat. 395, effective Aug. 25, 1974). Nonprofit hos-
pitals, as well as convalescent hospitals, health maintenance organizations, health clinics, nursing homes, ex-
tended care facilities, and other institutions ‘‘devoted to the care of sick, infirm, or aged personl[s),”’ are now
included in the definition of ‘‘health care institutions’’ under the new Sec. 2(14) of the Act. **Agricultural
laborers” and others excluded from the term ‘‘employee’” as defined by Sec. 2(3) of the Act are discussed,
inter alia, at 29 NLRB Ann. Rep. 52-55 (1964), and 31 NLRB Ann. Rep. 36 (1966).

2 See 25 NLRB Ann. Rep. 18 (1960).

3 See Sec. 14(c)(1) of the Act.

4 These self-imposed standards are primarily expressed in terms of the gross dollar volume of business
in question: 23 NLRB Ann. Rep. 18 (1958). See also Floridan Hotel of Tampa, 124 NLRB 261 (1959),
for hotel and motel standards.

5 Although a mere showing that the Board's gross dollar volume standards are met is ordinarily insufficient
to establish legal or statutory jurisdiction, no further proof of legal or statutory jurisdiction is necessary when
it is shown that the Board’s ‘‘outflow-inflow’’ standards are met. 25 NLRB Ann. Rep. 19-20 (1960). But
see Sioux Valley Empire Electric Assn., 122 NLRB 92 (1958), concerning the treatment of local public utili-
ties.

6304 NLRB 764 (Chairman Stephens and Members Cracraft and Oviatt).
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of jurisdiction and (2) those employed are employees within the
meaning of Section 2(3) of the Act. In making the latter determina-
tion, the Board will find employee status when the employment rela-
tionship ‘‘is guided to a great extent by business considerations and
may be characterized as a typically industrial relationship’’ but will
not find employee status when the relationship is ‘‘primarily rehabili-
tative and working conditions are not typical of private sector work-
ing conditions.’’

Goodwill Industries of Denver employs handicapped individuals—
classified as client/trainees and client/employees—as well as non-
handicapped individuals at the Lowry Air Force Base commissary in
Colorado. Both the client/trainees and client/employees are permitted
to work at their own pace, with a focus on counseling regarding work
difficulties, and discipline and discharge is imposed only in extreme
circumstances. These individuals additionally receive various rehabili-
tative and counseling services. The Board found that these individuals
are not statutory employees because their working conditions are not
primarily guided by economic or business considerations and are not
typical of those employed in the private sector. In contrast, the Board
found the nonhandicapped individuals to be statutory employees be-
cause they do not receive rehabilitative services and are subject to
discharge for failure to meet production standards.

The Board additionally found that the employer clearly satisfied the
Board’s jurisdictional standards for retail enterprises. Thus, the Board
directed an election limited solely to those individuals found to be
statutory employees. The Board overruled Goodwill Industries of
Southern California’ to the extent it conflicted with the Board’s ar-
ticulation in this case of the principles guiding its assertion of juris-
diction over nonprofit, charitable organizations.

B. Community Action Agency

In Albany County Opportunity,® the Board held that the respondent
employer was a political subdivision of the State of New York and
as such was exempt from the Board’s jurisdiction, since a majority
of the respondent’s board of directors was responsible to ‘‘individuals
who are responsible to public officials or to the general electorate.”’
NLRB v. Natural Gas Utility District of Hawkins County.®

The majority of Members Cracraft and Devaney found that the case
was controlled by Economic Security Corp.'® and Woodbury County
Community Action Agency,!' where the Board held that nonprofit
community organizations which by virtue of Federal and state law are
composed of a tripartite board of directors which encompass equal
parts consisting of (1) public officials or their representatives; (2)
members and representatives of different political, religious, or busi-

7231 NLRB 536 (1977).

8300 NLRB 886 (Members Cracraft and Devaney, Chairman Stephens dissenting).
9402 U.S. 600 (1971).

10299 NLRB 562 (Members Cracraft, Devaney, and Oviatt).

11299 NLRB 554 (Members Cracraft and Devaney, Chairman Stephens dissenting).
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ness groups in the community; and (3) ‘‘elected’’ members represent-
ative of the poor in the area to be served by the entity are exempt
from the Board’s jurisdiction. The Board found that here the respond-
ent’s bylaws had incorporated the Federal and state law requirements
that one-third of its board of directors consists of public officials and
their representatives, and that one-third be chosen under the ‘‘demo-
cratic selection process’’ designed to ensure the representation of the
poor in the area to be served. Thus, the majority of the respondent’s
board was responsible by law to public officials or the general elec-
torate.

Chaiman Stephens dissented and would have asserted jurisdiction
for the reasons set forth in his dissent in Woodbury County Commu-
nity Action Agency, supra.

C. Res-Care Doctrine

In Ebon Research Systems,'? the Board, on remand from the Unit-
ed States Court of Appeals for the District of Columbia Circuit,!3
reaffirmed its original determination to assert jurisdiction under its
Res-Care standard.!4

The Board found that the respondent failed to sustain its burden
of proving that it did not retain sufficient control over the primary
economic aspects of employees working pursuant to certain animal-
care service contracts, which were the focus of the court’s remand.
In the absence of such proof, and in light of the substantial control
retained by the respondent over these employees’ noneconomic terms
and conditions of employment, the Board held that the respondent
had sufficient labor relations control within the meaning of Res-Care
to enable it to engage in meaningful collective bargaining.

The employer provided research consulting services to govern-
mental agencies, exempt from Board jurisdiction, pursuant to three
service contract relationships that were subject to the requirements of
the Service Contract Act of 1965.15 The service contract relationship
that presented problems with respect to the Board’s assertion of juris-
diction concerned two successive, 1-year cost-plus-fixed-fee reim-
bursement contracts negotiated between the respondent and the Small
Business Association (SBA) and requiring the respondent to perform
animal-care and research support functions for the National Institute
of Occupational Safety and Health (NIOSH).

Both of these animal-care contracts did not specify wage rates or
the kinds of benefits to be paid to covered job classifications, al-
though the successor contract provided for provisional reimbursement
of fringe benefits as a percentage of direct labor costs. The contracts
required the respondent periodically to submit vouchers for reim-
bursement specifying the wage rate and amount charged for direct
labor costs and indirect costs (fringe benefits and overhead). The

12302 NLRB 762 (Chairman Stephens and Members Cracraft and Oviatt),
13 Ebon Research Systems v. NLRB, 880 F.2d 1396 (D.C. Cir. 1989).

14 Res-Care, Inc., 280 NLRB 670 (1986).

154] US.C. §351.
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Government contracting officer could audit these vouchers, determine
that a cost is ‘‘disallowable,’”’ and reduce any contract payment by
the amount of the disallowed cost. There was no evidence that the
contracting officer ever disallowed the respondent’s cost reimburse-
ment claims. The contracts provided a mechanism permitting midterm
renegotiation. The Government contracting officer had the respon-
sibility for negotiating with the respondent about any changes in the
contracts.

Significantly, the contracts incorporated by reference clause 3 of
the former Department of Health, Education and Welfare (HEW)
General Provisions for Negotiated Cost-Plus-Fixed-Fee Type Con-
tract. Clause 3 provided thatthe Government is not obligated to reim-
burse the respondent for costs incurred in excess of the estimated cost
set forth in the ‘‘Schedule,’”’ without the Government contracting offi-
cer’s written approval. The ‘‘Schedule’’ included labor costs set forth
in the respondent’s budget proposal submitted when negotiating the
service contract.

On review of the Board’s original decision asserting jurisdiction,
the court focused on the animal-care contracts’ incorporation by ref-
erence of clause 3 and on the specific compensation rates and esti-
mated hours set forth in the respondent’s proposed budget. The court
explained why the Board’s jurisdictional analysis was inadequate to
fit its extension of jurisdiction over the respondent within its Res-
Care doctrine, under which the Board decided not to assert jurisdic-
tion.

Reviewing the jurisdictional issue in light of the court’s opinion
and the entire record, the Board initially observed that the provisions
relative to employee fringe benefits differed significantly from those
at issue in Res-Care because the exempt entities here did not review
or specify the kinds of fringe benefits that the respondent could pro-
vide its employees. The respondent set fringe benefits subject at most
to possible disallowance of reimbursement claims by the NIOSH con-
tracting officer if overall fringe benefits costs exceeded a *‘provi-
sional’’ ceiling set as a percentage of direct labor costs. The Board
relied on precedent holding that an exempt entity’s control of a pri-
vate employer’s ability to increase wages does not preclude meaning-
ful bargaining where the employer retains control over all other eco-
nomic (i.e., fringe benefits) and noneconomic bargainable subjects.
With respect to noneconomic terms and conditions of employment,
the Board found that the respondent retained and exercised far greater
control than the private contractor in Res-Care.

The Board next addressed the critical question of whether the ex-
empt entities retained such a high degree of control over the wage
rates of the respondent’s employees covered by the animal-care con-
tracts as to preclude meaningful bargaining. This potential control
was based on (1) evidence of the incorporation into the animal-care
contracts, through clause 3 of HEW’s general provisions, of labor
cost items from the respondent’s contract proposal and (2) the author-
ity of the contracting officer to disallow reimbursement of costs that
varied from those in the proposal.
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The Board found that the respondent failed to prove that the poten-
tial wage controls would, in practice, have any significant impact on
its ability to vary wages and fringe benefits through collective bar-
gaining. Rather, all the evidence indicated that proposals or claims for
increased labor costs resulting from collective bargaining would be
routinely accepted by the contracting officer. The respondent of-
fered no countervailing evidence. In the event the contracting officer
did disallow a claim and/or refuse to permit contractual modifications
reflecting a collectively bargained wage cost increase, the Board ob-
served that the Service Contract Act would mandate recognizing the
increase in the parties’ next service contract. In any event, the Board
found that the respondent could bargain for contractual language pro-
tecting it from the consequences of adverse action by the contracting

officer.
~In these circumstances, the Board concluded that the respondent re-
tained sufficient labor relations control within the meaning of Res-
Care. Accordingly, the Board reaffirmed its original assertion of juris-
diction over the respondent.

In Career Systems Development Corp.,!” the Board majority as-
serted jurisdiction over an employer operating an educational and
treatment center whose contract with the Pennsylvania Department of
Public Welfare (DPW) enables it to retain control over noneconomic
labor relations matters and substantial discretion over the allocation
of employee wages and fringe benefits. The majority of Chairman
Stephens and Member Cracraft found that although the employer had
to seek prior approval for shifts of funds from other areas into the
general salary category, it is free to allocate the money among the
various employees and managers as it sees fit. They concluded that
the DPW’s control over general expenditure categories does not
amount to a ‘‘final, practical say over wages and benefits’’ equivalent
to thal.g which prompted the Board to decline jurisdiction in Res-
Care.

In dissent, Member Devaney would apply Res-Care, supra, and de-
cline to assert jurisdiction over the employer because, in his view, the
employer’s contract—particularly the need to obtain prior approval
from DPW for reallocations involving salaries—substantially restricts
the employer’s discretion with respect to economic terms and condi-
tions of employment and thus precludes meaningful collective bar-
gaining. Moreover, Member Devaney asserted that, notwithstanding
that the employer has independent authority over firing, discipline,
promotions, demotions, and establishes its own policies regarding at-

16Probative testimony established that pursuant to the Service Contract Act, the contracting officer *‘nor-
mally” would approve as ‘‘allowable costs”” wage increases arising from a bona fide collective-bargaining
agreement as long as they were reasonably encompassed by prevailing rates for comparable skills in the geo-
graphic locale. The compensation and period of performance articles for the successor animal-care contract
were twice renegotiated, resulting in an increase in overall contract value and length. In addition, the respond-
ent admitted that the contracting officer could agree with it to accommodate an employee’s salary increase
by amending the contract.

17301 NLRB 434 (Chairman Stephens and Member Cracraft; Member Devaney dissenting).

18280 NLRB 670 (1986).
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tendance, performance appraisals, and -merit reviews, it is the DPW
that determines minimum staffing levels and employee qualifications.




11
Board Procedure

The Board processes alleged violations of the National Labor Rela-
tions Act through specific investigative and adjudicative procedures.
The filing of an unfair labor practice charge activates the Board’s ma-
chinery. The Board investigates the charge through the appropriate
Regional Office. The Regional Director may dispose of the case at
this level by approving a settlement agreement executed by the par-
ties. Alternatively, the General Counsel might dismiss the case as
lacking merit. If the General Counsel issues an unfair labor practice
complaint, the case proceeds to a hearing before an administrative
law judge. The judge issues a decision at the conclusion of the hear-
ing. The parties may file exceptions to this decision. On the basis of
the judge’s decision and the parties’ exceptions, the Board renders a
final Decision and Order, dismissing the complaint or directing appro-
priate remedial action. During the report year, the Board decided sig-
nificant cases involving each of these stages of the Board’s unfair
labor practice procedures.

A. Nonadmissions Clause

In Pottsville Bleaching Co.,! the full Board granted the General
Counsel’s request for special permission to appeal an administrative
law judge’s order approving an informal settlement agreement, over
objections from both the Charging Party and the General Counsel,
which included a nonadmissions clause in the Notice. The Board de-
cided that it will not permit inclusion of a nonadmissions clause in
a Board notice under any circumstances.

During the hearing before an administrative law judge, the em-
ployer offered to enter into an informal settlement agreement with a
nonadmissions clause contingent on inclusion of the nonadmissions
clause in the Board’s notice.

Counsel for the General Counsel and Teamsters Local 115 did not
object to a nonadmissions clause in the settlement agreement but op-
posed its inclusion in the notice.

Over objection of both the General Counsel and the union, the
judge accepted the informal settlement agreement. Thereafter, the
General Counsel filed a motion for special permission to appeal the
judge’s ruling.

1301 NLRB 1095 (Chairman Stephens and Members Cracraft, Devaney, Oviatt, and Raudabaugh).
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The Board pointed out that its notice, in most cases, is the principal
means by which the Board communicates to those affected by a re-
spondent’s unfair labor practices what conduct the Board is requiring
of the respondent.

Inclusion of a nonadmissions clause in the Board notice could be
confusing to those reading the notice and could undermine its effec-
tiveness, the Board held.

The Board wrote: ‘‘Further, if we were to set a precedent whereby
those respondents who insisted could routinely secure a
nonadmissions clause in the notice as a price of settlement, the Gen-
eral Counsel and charging parties might have little incentive in cases
without affirmative remedies to agree to settle the case.”’

Accordingly, the Board vacated the judge’s order approving the in-
formal settlement agreement and remanded the matter to the judge for
further appropriate action. ;

In Electronic Workers IUE Local 825 (Central Industries)? a
Board majority approved a settlement stipulation entered into between
the respondent union and the General Counsel containing a
nonadmissions clause.> Member Oviatt did not approve the settlement
stipulation because of the inclusion of the nonadmissions clause.

The panel majority, contrary to Member Oviatt, saw no reason to
reject the settlement stipulation merely because it contained a
nonadmissions clause. It noted in this regard that while the respond-
ent was twice previously found to be in contempt of court for engag-
ing in conduct similar to that alleged in the affidavits submitted by
the employer, ‘‘a respondent’s recidivism does not constitute a bar to
approval by the Board of a settlement agreement containing a
nonadmissions clause.’’ It found no evidentiary support for Member
Oviatt’s contention that the respondent union may have engaged in
misconduct after executing the settlement stipulation. It noted that the
only evidence in this regard consists of the four affidavits submitted
by the employer, which Member Oviatt conceded did not establish
with any degree of certainty that the respondent or its agents were
responsible for the alleged misconduct described therein.

Further, for the reasons stated in the Board’s decision in Mine
Workers (Island Creek Coal),* issued on the same day, the panel ma-
jority found unwarranted Member Oviatt’s concern that the
nonadmissions clause could be read as suggesting that the respondent
has not engaged in any wrongdoing. The panel majority stated that
“‘on balance, the remedy provided by the parties’ settlement stipula-
tion, including a court-enforceable broad cease-and-desist order and
wide dissemination of the Board's notice, fully effectuates the pur-
poses and policies of the Act and adequately balances the risks of fur-

2302 NLRB 954 (Members Cracraft and Devaney, Member Oviatt dissenting).

3The employer declined to enter into the settlement stipulation on grounds that the union allegedly had
continued to engage in unlawful conduct The panel majority, however, found that four affidavits which the
employer submitted from four individuals, purportedly showing that acts of vandalism continued to occur
on the employer’s property, failed to establish with any degree of certainty that the union or its agents were
responsible for such misconduct.

4302 NLRB 949 (Chairman Stephens and Members Cracraft, Devaney, and Raudabaugh; Member Oviatt
dissenting).
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ther litigation against an acceptable closure of this case by settle-
ment.”’

In declining to approve the settlement stipulation with a
nonadmissions clause, Member Oviatt noted that although the conduct
described in the four affidavits submitted by the employer had not
with certainty been established as the responsibility of the union or
its agents, on two prior occasions the union was found to be in con-
tempt of court for engaging in conduct similar to that described in
the affidavits. Given the history of contumacious conduct by the
union and the possibility that it may still not be in compliance with
court orders enjoining such conduct, Member Oviatt declined to ap-
prove the settlement stipulation with the nonadmissions clause. As
stated in his dissenting opinion in Mine Workers (Island Creek Coal),
supra, Member Oviatt expressed the view that such a clause could be
read to suggest that the respondent has done nothing wrong.

In Mine Workers (Island Creek Coal),> the Board approved a set-
tlement stipulation that provided for issuance of a broad, nationwide
order against the Mine Workers prohibiting it from engaging in un-
lawful secondary conduct, notwithstanding that several of the charg-
ing party employers objected to the settlement on the ground that it
contained a nonadmissions clause and did not include extraordinary
notice requirements.

The Board majority of Chairman Stephens and Members Cracraft,
Devaney, and Raudabaugh rejected Member Oviatt’s dissenting view
that inclusion of a nonadmissions clause implies that the Board con-
dones the Mine Workers’ illegal activity. Rather, the majority stated,
the inclusion of such a clause merely reflects that the settlement was
the result of a compromise prior to a final adjudication on the merits.

With respect to the settlement’s notice provisions, the majority
likewise rejected Member Oviatt’s dissenting view that the settle-
ment’s traditional notice-posting requirements were inadequate to sig-
nal to union members that the alleged illegal activity is prohibited and
will not be tolerated. Although acknowledging that it could not be
said with certainty that additional notice-posting requirements would
not have been included by the Board in a final order after litigation,
the majority reiterated that the issue presented was the appropriate-
ness of a settlement and not the appropriateness of a final Board
order.

Finally, in addition to the breadth and scope of the cease-and-desist
order against the Mine Workers, the majority noted several other fac-
tors favoring approval of the settlement in the case: the early stage
of the litigation (prior to the hearing), the inherent risks and uncer-
tainties of litigation generally, and the fact that the General Counsel
had recommended approval of the settlement. In these circumstances,
the majority found that, on balance, it would effectuate the purposes
and policies of the Act to approve the settlement.

Dissenting, Member Oviatt noted the long history of economic vio-
lence and harassment of this kind in the mining industry. In his view,

5 Ivid.
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the settlement was inadequate in resolving the instant charges of such
misconduct since the settlement’s nonadmissions clause would leave
the clear impression, particularly in the mining industry, that any
party engaging in such activity will not be held accountable. Further,
in his view, the settlement’s provision for mere posting of a notice
was not enough to signal to union members that such allegedly perva-
sive and widespread illegal activity is prohibited by law and will not
be tolerated. Accordingly, contrary to the majority, he would not have
approved the settlement.

B. Adequacy of Non-Board Settlement

In Longshoremen ILA Local 1814 (Amstar Sugar).® a panel major-
ity granted the charging party employer’s request to withdraw its
charge that the union had struck without timely providing the 8(d) no-
tice to the Federal and state mediation services. In so doing, the ma-
jority accepted a non-Board settlement that had been entered into by
the parties over objections from the General Counsel, and reached
after the administrative law judge’s decision had issued.

On November 22, 1989, the judge found that the union v1olated
Section 8(b)(3) by ﬁrst sending its 8(d)(3) notices late, i.e., more than
30 days after the 8(d)(1) notice of termination of the collective-bar-
gaining agreement, and then, on September 30, 1989, striking within
30 days of the mediation services’ receipt of the 8(d)(3) notices. On
December 1, 1989, Amstar and the union executed a settlement in
which Amstar agreed to rescind suspensions and provide backpay and
reinstatement for certain employees in return for-the union’s with-
drawal of grievances then pending arbitration. Amstar also agreed to
seek withdrawal of the instant unfair labor practice charge. Further,
the union ended its strike and promised that in the future neither it
nor its members would interfere with Amstar’s operations.

Members Cracraft and Devaney applied Independent Stave Co.,’
and found that the private settlement sufficiently assured adequate
protection of the policies underlying the Act. First, they found that
Amstar and the union were fully satisfied by the settlement which
provided essentially the same remedy as the cease-and-desist order
the Board would have ordered on adopting the judge’s decision. The
majority noted that the General Counsel had opposed the settlement,
but it rejected his contentions that the strike itself coercively influ-
enced Amstar to settle and that allowing withdrawal of a charge after
a judge has found the alleged violation would remove the incentive
from other parties to settle cases before complaint.

The majority further found that, on the particular facts of this case,
the settlement was reasonable even though reached late in the
decisional process, after the judge’s decision issued. Although the
union did provide the 8(d)(3) notices, the mediation services actually
had only between 20 and 26 days rather then the required 30 days

6301 NLRB 764 (Members Cracraft and Devaney; Chairman Stephens dissenting).
7287 NLRB 740 (1987).
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to aid negotiations between the parties. The majority agreed with the
district court in a 10(j) proceeding that these are not insignificant pe-
riods. Finally, the majority found no evidence of fraud, coercion, or
duress by any party or any history of the union’s having violated the
Act or breached any previous settlement agreements.

In dissent, Chairman Stephens said that he would deny the request
to withdraw the charge. He agreed with the General Counsel that the
public interest in remedying this unfair labor practice overrode the
agreement of two of the parties that the proceeding be concluded
prior to a Board decision on the merits. In terms of the Independent
Stave factors, Chairman Stephens relied on the General Counsel’s op-
position to the settlement, the absence of significant litigation risk for
the General Counsel as proponent of the complaint, judgment that the
remedy was inadequate in light of the late stage of the litigation at
which the union offered to settle, and what he saw as the coercion
of an unlawful strike impelling Amstar’s agreement to the settlement.

C. Sufficient Answer

In M. J. McNally, Inc..® the Board addressed the adequacy of the
respondent’s answer to the complaint.

The respondent’s president filed a one-page letter purporting to be
an answer to the complaint, in which he denied ‘‘the fact in Para-
graph 12 [of the complaint]’’ that he ‘‘abrogated and refused to abide
by the terms of the collective-bargaining agreement,”’ and asserted
that “‘I feel the union did not live up to its agreement by sending
me inferior carpenters who were unable to perform the job . . . .”
The respondent was not represented by counsel in this proceeding.

The majority of Members Cracraft and Devaney found that the re-
spondent’s letter specifically referred to complaint paragraph 12 when
it denied that the respondent abrogated and refused to abide by the
collective-bargaining agreement. The majority concluded that the let-
ter clearly denied the complaint paragraph containing the operative
facts of the alleged unfair labor practices, and effectively denied the
conclusory complaint paragraph which alleged that the respondent en-
gaged in unfair labor practices within the meaning of Section 8(a)(1)
and (5) of the Act. The majority noted that while the respondent’s
additional argument that the union did not live up to its agreement
would not constitute a defense to the allegations in the complaint, this
is not relevant to deciding the sufficiency of the answer. The majority
further noted that although the Board recognizes the importance of
strict compliance with procedural rules, the Board also is cognizant
of the fact that the law favors a determination on the merits. The ma-
jority thus concluded that under the circumstances of this case, it
would deny the General Counsel’s Motion for Summary Judgment.
Member Devaney additionally noted that the respondent’s pro se an-
swer denied the gravamen of the complaint.

8302 NLRB 120 (Members Cracraft and Devaney; Chairman Stephens dissenting).



36 Fifty-Sixth Annual Report of the National Labor Relations Board

In dissent, Chairman Stephens would have granted the General
Counsel’s Motion for Summary Judgment. Chairman Stephens stated
that he did not view the respondent’s sentence that the union did not
live up to the agreement as being independent of the respondent’s de-
nial that it abrogated the terms of the contract. He stated that, in con-
text, it is apparent that the respondent’s sole contention is that the
union failed to fulfill its responsibility to refer qualified carpenters,
and that this constitutes a defense to any claimed breach by the re-
spondent in fulfilling its obligation under the contract. Chairman Ste-
phens would further find that the respondent’s asserted affirmative de-
fense does not justify its abrogation of the contract, and thus that the
respondent violated Section 8(a)(5) and (1).

D. Reach of Section 10(b)

The filing of a charge activates the Board’s processes. The charge
enables the General Counsel, after due investigation, to issue a com-
plaint. Section 10(b) of the Act provides, however, ‘‘[t]hat no com-
plaint shall issue based upon any unfair labor practice occurring more
than six months prior to the filing of the charge.’’

In A & L Underground,’ the Board held that unfair labor practice
charges concerning the repudiation of a-collective-bargaining agree-
ment or any subsequent breaches of that agreement must he filed
within 6 months after the charging party has clear and equivocal no-
tice of the repudiation.

Section 10(b) provides that unfair labor practice charges are time-
barred unless filed within 6 months after the unfair labor practice oc-
curred. The majority of Chairman Stephens and Members Cracraft
and Oviatt found that A & L Underground clearly and unequivocally
repudiated any agreement it had with the union no later than Decem-
ber 4, 1986; because the union did not file a charge until August 24,
1987, more than 6 months after the repudiation, the majority found
that the charge was time-barred under Section 10(b) and dismissed
the complaint.

The majority rejected the union’s claim that the charge was not
time-barred with respect to the respondent’s continuing failure to
comply with the agreement during the 6 months prior to the date the
charge was filed. Overruling Al Bryant, Inc.,'° in which such charges
were found timely with respect to the failure to comply with the con-
tract during the 10(b) period, the majority concluded that the continu-
ing violation theory ‘‘cannot properly appiy to a clear and total con-
tract repudiation,’’ because the respondent’s failure to apply the con-
tract thereafter is little more than the effect or result of the repudi-
ation, The majority noted that, in cases where no clear and unequivo-

.cal repudiation occurs, the continuing violation theory would be ap-
plicable, that the 10(b) bar would not apply unless the respondent’s

9302 NLRB 467 (Chairman Stephens and Members Cracraft and Oviatt; Member Devaney dissenting).
10260 NLRB 128 (1982), enfd. 711 F.2d 543 (3d Cir. 1983), cert. denied 464 U.S. 1039 (1984).
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repudiation was clear and unequivocal, and that the burden of proving
this defense rested with the respondent.

Member Devaney, dissenting, would have retained the continuing
violation theory even in cases involving a prior clear and unequivocal
repudiation of the agreement. He would have found that each failure
by the employer to comply with the collective-bargaining agreement’s
provisions respecting terms and conditions of employment was a sep-
arate and distinct violation for purposes of Section 10(b), noting that
the General Counsel could prove a violation in this setting without
relying on 10(b) events such as A & L Underground’s December 4,
1986 repudiation. Accordingly, Member Devaney would adhere to Al
Bryant’s holding and find that when a complaint alleges that respond-
ent has violated the Act by repudiating or failing to comply with the
terms of an agreement, the complaint will not be time-barred as long
as the charge was filed during the term or within 6 months after the
expiration of the agreement. However, the remedy in such cases
would normally be limited to the 6-month period preceding the
charge.

In Bay Metal Cabinets,'! the Board held that Section 10(b) did not
preclude finding that an employer distributed overly broad no-solicita-
tion and no-distribution rules in violation of Section 8(a)(1).

The majority of Chairman Stephens and Member Cracraft found
that a Regional Director’s partial dismissal of charge allegations ‘‘in-
volving . . . the promulgation of a Personnel Manual’’ encompassed
only an allegation that the personnel manual was promulgated for re-
taliatory purposes to squelch union activities. The Board majority
found that another aspect of the charge, pertaining to the overly broad
rules, remained viable. Because the overbreadth allegation was never
dismissed, as a factual matter, the Regional Director did not seek to
resurrect a dismissed charge allegation and, therefore, Section 10(b)
did not preclude the allegation.

Member Oviatt dissented. In his view, the Regional Director sought
to resurrect a dismissed charge because the partial dismissal letter on
its1 face dismissed all the allegations regarding the ‘‘personnel man-
ual.”’

11302 NLRB 152 (Chairman Stephens and Members Cracraft and Oviatt).
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Representation Proceedings

The Act requires that an employer bargain with the representative
designated by a majority of its employees in a unit appropriate for
collective bargaining. But it does not require that the representative
be designated by any particular procedure as long as the representa-
tive is clearly the choice of a majority of the employees. As one
method for employees to select a majority representative, the Act au-
thorizes the Board to conduct representation elections. The Board
may conduct such an election after a petition has been filed by or
on behalf of a group of employees or by an employer confronted with
a claim for recognition from an individual or a labor organization.

Incident to its authority to conduct elections, the Board has the
power to determine the unit of employees appropriate for collective
bargaining and to formally certify a collective-bargaining representa-
tive on the basis of the results of the election. Once certified by the
Board, the bargaining agent is the exclusive representative of all em-
ployees in the appropriate unit for collective bargaining with respect
to rates of pay, wages, hours of employment, and other conditions of
employment.

The Act also empowers the Board to conduct elections to decertify
incumbent bargaining agents that have been previously certified or
that are being currently recognized by the employer. Decertification
petitions ‘may be filed by employees, by individuals other than man-
agement representatives, or by labor organizations acting on behalf of
employees.

This chapter concerns some of the Board’s decisions during the
past fiscal 'year in which the general rules governing the determina-
tion of bargaining representative were adapted to novel situations or
reexamined in the light of changed circumstances.

A. Showing of Interest

In Stockton Roofing Co.,! the Board held that the petitioner’s re-
cently expired 8(f) contract constituted an adequate showing of inter-
est to support an RC petition.

For several decades, the employer, who engages in construction,
and the petitioner were parties to a series of collective-bargaining
agreements covering the employer’s roofers. The latest contract ex-

1304 NLRB 699 (Members Cracraft and Oviait; Member Raudabaugh dissenting).
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pired on September 7, 1990; the employer, who engaged in unsuc-
cessful negotiations for a new agreement, terminated the bargaining
relationship on September 8. On September 26, the petitioner submit-
ted its recently expired 8(f) contract as evidence of its showing of
interest in support of its September 21 petition for a unit of the em-
ployer’s roofing employees.

The majority of Members Cracraft and Oviatt found that recogniz-
ing a recently expired 8(f) contract as a showing of interest accords
with the Board’s rationale in Deklewa? by ensuring ‘‘‘the constant
availability of an electoral mechanism’ to allow the employees to de-
cide whether the union will continue as their bargaining representa-
tive’’ and, by expeditiously clarifying the union’s representative sta-
tus, encouraging labor stability. The majority emphasized that a union
that has bargained for, and administered an 8(f) contract is ‘“‘not a
stranger to the employees.’’ Further, under an 8(f) contract, the union
will often be the initial employment referral source and the substantial
majority of such referrals are union members. ‘“Thus, it is likely that
a substantial number of employees in a unit where there is a recently
expired 8(f) contract will be interested in union representation,”’ a
conclusion supported by a recent Board study of elections. Applying
to 8(f) cases the Board’s existing showing-of-interest rules, which
permit a petitioning 9(a) union to use its recently expired contract as
a showing of interest comports with the Board’s expressed intention
in Deklewa to apply in 8(f) situations the Board’s existing eligibility
and election rules to the extent feasible. Permitting a union to rely
on a recently expired contract is a fair balance to an employer’s right
to only demonstrate that it is signatory to an 8(f) agreement to sup-
port the objective considerations requirement of an RM petition.

Member Raudabaugh, dissenting, believed that the existence of an
8(f) relationship fails to evidence representational desire of unit em-
ployees and that a recently expired 8(f) agreement therefore cannot
serve as a showing of interest to support an RC petition. He noted
that there is no evidence that the employer’s pool of employees was
comprised wholly, or even mostly, of union members; that unlike
unions seeking to resecure 9(a) status following withdrawal of rec-
ognition, the petitioner here was never the majority representative,
and that even assuming that a union-party to an 8(f) contract who
files an RC petition during the life of the contract need not present
a 30-percent showing of interest, the petitioner is not the incumbent
8(f) representative or currently a party to an enforceable contract.

B. Qualification of Bargaining Representative

In Elite Protective & Security Services, the Board held that the pe-
titioning union was not disqualified from representing guards because
the record failed to establish that the union impermissibly admitted
to membership employees other than guards.

2 John Deklewa & Sons, 282 NLRB 1375 (1987), enfd. 843 F.2d 770 (3d Cir. 1988).
3300 NLRB 832 (Members Cracraft and Devaney; Member Oviatt dissenting).
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The majority of Members Cracraft and Devaney found that al-
though the union apparently had no requirements as to who could be-
come an associate, it did not follow that any nonguard could, would,
or had become a member of the union. Absent such specific evidence,
the union could not be disqualified under Section 9(b)(3), which pre-
cludes certification of a labor organization in a bargaining unit of
guards if such organization admits to membership employees other
than guards. The majority noted the Board’s longstanding practice in-
dicating a reluctance to disqualify a union from representing guards
based on supposition or speculation that nonguards are members of
the union.

Member Oviatt, dissenting, believed that because there were no re-
strictions on who could become an ‘‘associate’’ of the union, and that
being an ‘‘associate’’ was akin to being a ‘‘member’’ under Section
9(b)(3), it followed that anyone could join the union, and thus em-
ployees other than guards could be admitted to the union. In such cir-
cumstances, the dissent noted, Section 9(b)(3) prohibits certification
of the union to represent guards.

In Purolator Courier Corp.,* the Board held that the employer’s
courier-guards were not guards within the meaning of Section 9(b)(3)
as their basic function did not “‘involve, directly and substantially, the
protection of valuable property of the Employer’s customers.”’ Ac-
cordingly, the Board concluded that the petitioner was not barred
under Section 9(b)(3) from being certified as the bargaining represent-
ative of these employees.

The courier-guards were responsible for the pickup, transportation,
and delivery of a wide variety of printed materials and common
freight. In finding these employees not to be guards, the Board con-
sidered that ‘‘[tlhe courier-guards receive only minimal training and
instruction regarding the protection and safety of customer property;
they are not trained or authorized to use physical force or weapons;
they have job duties that merely require the pickup, transport, and de-
livery of customer property with minimal access to customer prem-
ises; they are minimally accountable to the Employer for the property
involved; and they are held out to the public by the Employer as de-
livery persons and not guards.”” The Board noted that the courier-
guards’ function appears to be markedly similar to that of UPS and
Postal Service drivers who have never, to the Board’s knowledge,
been considered guards.

Accordingly, the Board concluded that the petitioner was not
barred under Section 9(b)(3) from being certified as the bargaining
representative of these employees.

4300 NLRB 812 (Chairman Stephens and Members Cracraft, Devaney, and Oviatt).
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C. Appropriate Unit Issues

1. Radio On-Air Unit

In Perry Broadcasting,” the Board held that the petitioned-for unit
limited to on-air employees at the employer’s radio broadcasting fa-
cility was an appropriate unit for collective bargaining.

The employer operates two radio stations from its broadcast studio.
Citing KJAZ Broadcasting Co..° the Regional Director for Region 1
found that the usual distinction between on-air and off-air employees
had ‘‘broken down’’ and concluded that only a unit of all employees
was appropriate.” In reversing the Regional "Director’s decision, the
Board held that KJAZ is a narrow exception to the long-recognized
distinction for bargaining purposes between on-air and off-air employ-
ees. The Board quoted from Hampton Roads Broadcasting Corp..B
which was based on the finding that on-air employees possessed a
special talent: ‘‘Voice, diction, personality, the ability to persuade
through the spoken word—these are the tests by which announcers
are judged, and these are qualifications wholly unrelated to the jobs
performed by others.”’

The Board found KJAZ is factually distinguishable. In KJAZ, sales
employees wrote 75 percent of the advertisement scripts, one sales
employee regularly taped commercials for broadcast, and on-air and
off-air employees were jointly responsible for the production of com-
mercials. By contrast, in this case the off-air employees did not regu-
larly or frequently write advertisements, their voices were not regu-
larly or frequently used to tape commercials, and on-air employees
were solely responsible for the production of commercials.

The Board further relied on other factors in finding that the on-
air employees shared a sufficiently distinct community- of interest to
constitute a separate appropriate unit. On-air employees are hired for
their talents, on-air and off-air employees do not interchange work,
and on-air employees work different, irregular hours and are dif-
ferently compensated, it noted.

2. Merged Unit

In West Lawrence Care Center,’ the Board declined to apply its
unit merger doctrine to block an election in a single-employer unit
with a 15-year bargaining history because of the employer’s and the
union’s failure to establish that multiemployer bargaining replaced
single-employer bargaining until the execution of an associationwide
bargaining agreement less than 10 months before the filing of the de-
certification and representation petitions. The majority of Chairman
Stephens and Members Oviatt and Raudabaugh found that these un-
usual factual circumstances brought the instant case within an excep-
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