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|
Operations In Fiscal Year 1984

A. Summary

The National Labor Relations Board, an independent Federal
agency, initiates no cases: it acts only on those cases brought
before it. All proceedings originate from filings by the major seg-
ment of the public covered by the National Labor Relations
Act—employees, labor unions, and private employers who are
engaged in interstate commerce. During fiscal year 1984, 44,118
cases were received by the Board.

The public filed 35,529 charges alleging that business firms or
labor organizations, or both, committed unfair labor practices,
prohibited by the statute, which adversely affected hundreds of
thousands of employees. The NLRB during the year also re-
ceived 8,100 petitions to conduct secret-ballot elections in which
workers in appropriate groups select or reject unions to represent
them in collective bargaming with their employers. Also, the
public filed 489 amendment to certification and unit clarification
cases.

After the initial flood of charges and petitions, the flow nar-
rows because the great majority of the newly filed cases are re-
solved—and quickly—in NLRB’s national network of field of-
fices by dismissals, withdrawals, agreements, and settlements.

At the end of fiscal year 1984, the five-member Board was
composed of Chairman Donald L. Dotson and Members Don A.
Zimmerman, Robert P. Hunter, and Patricia Diaz Dennis; one
seat was vacant. Wilford W. Johansen served as Acting General
Counsel.

Statistical highlights of NLRB’s casehandling activities in fiscal
1984 include:

¢ The NLRB conducted 4,436 conclusive representation elec-
tions among some 221,023 employee voters, with workers choos-
ing labor unions as their bargaining agents in 42.0 percent of the
elections.

* Although the Agency closed 46,356 cases, 21,420 cases were
pending in all stages of processing at the end of the fiscal year.
The closings included 37,783 cases involving unfair labor prac-
tice charges and 7,859 cases affecting employee representation.

* Settlements, avoiding formal litigation while achieving the
goal of equitable remedies in unfair labor practice situations,

1



2 Forty-Ninth Annual Report of the National Labor Relations Board

numbered 11,223. Only on two previous occasions has this total
been exceeded.

* The amount of $38,869,729 in reimbursement to employees
illegally discharged or otherwise discriminated against in viola-
tion of their organizational rights was obtained by the NLRB
from employers and unions. This total was for lost earnings, fees,
dues, and fines. The NLRB obtained 5,363 offers of job reinstate-
ments, with 4,309 acceptances.

* Acting upon the results of professional staff investigations,
which produced a reasonable cause to believe unfair labor prac-
tices had been committed, regional offices of the NLRB issued
3,609 complaints, setting the cases for hearing.

e NLRB’s corps of administrative law judges issued 1,030 de-
cisions.

CHART NO 1
CASE INTAKE BY UNFAIR LABOR PRACTICE
CHARGES AND REPRESENTATION PETITIONS
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NLRB Administration

The National Labor Relations Board is an independent Federal
agency created in 1935 by Congress to administer the basic law
governing relations between labor unions and business enterprises
engaged in interstate commerce. This statute, the National Labor
Relations Act, came into being at a time when labor disputes
could and did threaten the Nation’s economy.
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Declared constitutional by the Supreme Court in 1937, the Act
was substantially amended in 1947, 1959, and 1974, each amend-
ment increasing the scope of the NLRB’s regulatory powers.

The purpose of the Nation’s primary labor relations law is to
serve the public interest by reducing interruptions in commerce
caused by industrial strife. It seeks to do this by providing order-
ly processes for protecting and implementing the respective
rights of employees, employers, and unions in their relations with
one another. The overall job of the NLRB is to achieve this goal
through administration, interpretation, and enforcement of the
Act.

In its statutory assignment, the NLRB has two principal func-
tions: (1) to determine and implement, through secret-ballot elec-
tions, the free democratic choice by employees as to whether
they wish to be represented by a union in dealing with their em-
ployers and, if so, by which union, and (2) to prevent and
remedy unlawful acts, called unfair labor practices, by either em-
ployers or unions or both.

The NLRB does not act on its own motion in either function.
It processes only those charges of unfair labor practices and peti-
tions for employee elections which are filed in the NLRB’s re-
gional, subregional, and resident offices, which numbered 52
during fiscal year 1984.

The Act’s unfair labor practice provisions place certain restric-
tions on actions of employers and labor organizations in their re-
lations with employees, as well as with each other. Its election
provisions provide mechanics for conducting and certifying re-
sults of representation elections to determine collective-bargain-
ing wishes of employees, including balloting to determine wheth-
er a union shall continue to have the right to make a union-shop
contract with an employer.

In handling unfair labor practices and election petitions, the
NLRB is concerned with the adjustment of labor disputes either
by way of settlements or through its quasi-judicial proceedings,
or by way of secret-ballot employee elections.

The NLRB has no independent statutory power of enforce-
ment of its decisions and orders. It may, however, seek enforce-
ment in the U.S. courts of appeals, and parties to its cases also
may seek judicial review.

NLRB authority is divided by law and by delegation. The
five-member Board primarily acts as a quasi-judicial body in de-
ciding cases on formal records. The General Counsel, who, like
each Member of the Board, is appointed by the President, is re-
sponsible for the issuance and prosecution of formal complaints
in cases leading to Board decision, and has general supervision of
the NLRB’s nationwide network of field offices.

For the conduct of its formal hearings in unfair labor practice
cases, the NLRB employs administrative law judges who hear
and decide cases. Administrative law judges’ decisions may be
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CHART NO 2
ULP CASE INTAKE
{CHARGES AND SITUATIONS FILED)
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appealed to the Board by the filing of exceptions. If no excep-
tions are taken, the administrative law judges’ orders become
orders of the Board.

As noted, all cases coming to the NLRB begin their processing
in the regional offices. Regional directors, in addition to process-
ing unfair labor practice cases in the initial stages, also have the
authority to investigate representation petitions, to determine
units of employees appropriate for collective-bargaining pur-
poses, to conduct elections, and to pass on objections to conduct
of elections. There are provisions for appeal of representation
and election questions to the Board.

B. Operational Highlights

1. Unfair Labor Practices

Charges that business firms, labor organizations, or both have
committed unfair labor practices are filed with the National
Labor Relations Board at its field offices nationwide by employ-
ees, unions, and employers. These cases provide a major segment
of the NLRB workload.

Following therr filing, charges afe investigated by the regional
professional staff to determine whether there is a reasonable
cause to believe that the Act has been violated. If such cause is
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CHART NO. 3
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES
(BASED ON CASES CLOSED)

FJSCAL YEAR 1084
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WITHDRAWALS CONTESTED
IBEFORE COMPLAINT) CASES Y/
303 x 2 8%
DTHER
DISPOSITIONS

26X

3/ CONTESTED CASES REACHING BOARD MEMBERS FOR DECISIONS

not found, the regional director dismisses the charge or it is
withdrawn by the charging party. If the charge has merit, the
regional director seeks voluntary settlement or adjustment by the
parties to the case to reinedy the apparent violation; however, if
settlement efforts fail, the case goes to hearing before an NLRB
administrative law judge and, lacking settlement at later stages,
on to decision by the five-member Board.

Of major importance is that more than 90 percent of the unfair
labor practice cases filed with the NLRB in the field offices are
disposed of in a median of some 40 days without the necessity of
formal litigation before the Board. Only about 2 percent of the
cases go through to Board decision.
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In fiscal year 1984, 35,529 unfair labor practice charges were
filed with the NLRB, a decrease of 13 percent from the 40,634
filed in fiscal 1983. In situations in which related charges are
counted as a single unit, there was a 14-percent decrease from
the preceding fiscal year. (Chart 2.)

Alleged violations of the Act by employers were filed in
24,852 cases, about 14 percent less than the 28,995 of 1983.
Charges against unions decreased 6 percent to 10,884 from 11,565
in 1983.

There were 63 charges of violation of section 8(e) of the Act,
which bans hot-cargo agreements. (Tables 1A and 2.)

The majority of all charges against employers alleged illegal
discharge or other discrimination against employees. There were
13,177 such charges in 53 percent of the total charges that em-
ployers committed violations.

Refusal to bargain was the second largest category of allega-
tions against employers, comprising 10,349 charges, in about 42
percent of the total charges. (Table 2.) ‘

Of charges against unions, the majority (8,228) alleged illegal
restraint and coercion of employees, about 78 percent, an in-
crease from last year. There were 1,391 charges against unions
for illegal secondary boycotts and jurisdictional disputes, a de-
crease of 33 percent from the 2,090 of 1983.

There were 1,660 charges (about 16 percent) of illegal union
discrimination against employees, virtually the same as in 1983.
There were 290 charges that unions picketed illegally for recog-
nition or for organizational purposes, compared with 463 charges
in 1983. (Table 2.)

In charges filed against employers, unions led with 64 percent
of the total. Unions filed 15,935 charges, individuals filed 8,912,
and employers filed 5 charges against other employers.

As to charges against unions, 7,344 were filed by individuals,
or 69 percent of the total of 10,614. Employers filed 3,079 and
other unions filed the 124 remaining charges.

In fiscal 1984, 37,783 unfair labor practice cases were closed.
Some 94 percent were closed by NLRB regional offices, as com-
pared to 95 percent in 1983. During the fiscal year, 29.7 percent
of the cases were settled or adjusted before issuance of adminis-
trative law judges’ decisions, 30.3 percent were withdrawn
before complaint, and 34.5 percent were administratively dis-
missed.

In evaluation of the regional workload, the number of unfair
labor practice charges found to have merit is important—the
higher the merit factor the more litigation required. Some 34 per-
cent of the unfair labor practice cases were found to have merit,
the same percentage as in 1983.

When the regional offices determine that charges alleging
unfair labor practices have merit, attempts at voluntary resolu-
tion are stressed—to improve labor-management relations and to
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CHART NO. 3A
DISPOSITION PATTERN FOR MERITORJOUS
UNFAIR LABOR PRACTICE CASES
{BASED ON CASES CLOSED)

FISCAL YEAR 1084

CONTESTED
BOARD
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8 1x
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reduce NLRB litigation and related casehandling. Settlement ef-
forts have been successful to a substantial degree. In fiscal 1984,
precomplaint settlements and adjustments were achieved in 7,123
cases, or 19.4 percent of the charges. In 1983 the percentage was
17.3. \

Cases of merit not settled by the regional offices produce
formal complaints, issued on behalf of the General Counsel. This
action schedules hearings before administrative law judges.
During 1984, 3,609 complaints were issued, compared with 5,371
in the preceding fiscal year. (Chart 6.)
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CHART NO. 3B
DISPOSITION PATTERN FOR UNFATR LABOR
PRACTICE CASES AFTER TRIAL
(BASED ON CASES CLOSED)

FISCAL YEAR 1084

CONTESTED
BOARD DECISIONS
ISSUED I/

63 3%

INFORHNAL

NO
EXCEPTIONS

FILED TO
OTHER 2/[  \DMINISTRATIVE 1
8 8% { [ Aw JUDGE SETTLEMENTS
DECISION AND ADJUSTMENTS

17 7%

By REGIONAL OFFICES
10 1%

l/ FOLLOVING ADRINISTRATIVE LAV JUDGE DECISION., STIPULATED
RECORD OR SUMMARY JUDGMENT RUL ING
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Of complaints issued, 85.1 percent were against employers,
14.7 percent against unions, and 0.2 percent against both employ-
ers and unions.

NLRB regional offices processed cases from filing of charges
to issuance of complaints in a median of 45 days, the same as in
1983. The 45 days included 15 days in which parties had the op-
portunity to adjust charges and remedy violations without resort
to formal NLRB processes. (Chart 6.)

Additional settlements occur before, during, and after hearings
before administrative law judges. Even so, their hearing and
decisional workload is heavy. The judges issued 1,030 decisions
in 1,131 cases during 1984. They conducted 830 initial hearings,
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CHART NO 4

NUMBER AND AGE OF UNFAIR LABOR PRACTICE CASES PENDING
UNDER PREL IMINARY INVESTIGATION, MONTH TO MONTH
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and 53 additional hearings in supplemental matters. (Chart 8 and
Table 3A.)

By filing exceptions to judges’ findings and recommended rul-
ings, parties may bring unfair labor practice cases to the five-
member Board for final NLRB decision.

In fiscal 1984, the Board issued 1,023 decisions in unfair labor
practice cases contested as to the law or the facts—=873 initial de-
cisions, 54 backpay decisions, 50 determinations in jurisdictional
work dispute cases, and 46 decisions on supplemental matters. Of
the 873 initial decision cases 722 involved charges filed against
employers and 151 had union respondents.

For the year, the NLRB awarded backpay of $38.1 million.
(Chart 9.) Reimbursement for unlawfully exacted fees, dues, and
fines added another $0.8 million. Backpay is lost wages caused
by unlawful discharge and other discriminatory action detrimen-
tal to employees, offset by earnings elsewhere after the discrimi-
nation. Some 5,363 employees were offered reinstatement, and 80
percent accepted.

At the end of fiscal 1984, there were 18,432 unfair labor prac-
tice cases being processed at all stages by the NLRB, compared
with 20,686 cases pending at the beginning of the year.
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2. Representation Cases

The NLRB received 8,589 representation and related case peti-
tions in fiscal 1984, compared with 8,802 such petitions a year
earlier. i

The 1984 total consisted of 6,016 petitions that the NLRB con-
duct secret-ballot elections where workers select or reject unions
to represent them in collective bargaining; 1,830 petitions to de-
certify existing bargaining agents; 254 deauthorization petitions
for referendums on rescinding a union’s authority to enter into
union-shop contracts; and 453 petitions for unit clarification to
determine whether certain classifications of employees should be
included in or excluded from existing bargaining units.

Additionally, 36 amendment of certification petitions were
filed.

During the year, 8,573 representation and related cases were
closed, compared with 8,480 in fiscal 1983. Cases closed included
6,040 collective-bargaining election petitions; 1,819 decertifica-
tion election petitions; 264 requests for deauthorization polls; and
450 petitions for unit clarification and amendment of certifica-
tion. (Chart 14 and Tables 1 and 1B.)

The overwhelming majority of elections conducted by the
NLRB resulted from some form of agreement by the parties on
when, where, and among whom the voting should occur. Such
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agreements are encouraged by the Agency. In 15.7 percent of
representation cases closed by elections, balloting was ordered by
NLRB regional directors following hearing on points in issue. In
21 cases, the Board directed elections after appeals or transfers of
cases from regional offices. (Table 10.) There were five cases
which resulted in expedited elections pursuant to the Act’s
8(b)(7)(C) provisions pertaining to picketing.

3. Elections

The NLRB conducted 4,436 conclusive representation elec-
tions in cases closed in fiscal 1984, compared with the 4,405 such
elections a year earlier. Of 249,512 employees eligible to vote,
221,023 cast ballots, virtually 9 of every 10 eligible.

Unions won 1,861 representation elections, or 42.0 percent. In
winning majority designation, labor organizations earned bargain-
ing rights or continued as employee representatives for 105,919
workers. The employee vote over the course of the year was
114,321 for union representation and 106,702 against.

The representation elections were in two categories—the 3,561
collective-bargaining elections in which workers chose or voted
down labor organizations as their bargaining agents, plus the 875
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decertification elections determining whether incumbent unions
would continue to represent employees.

There were 4,259 select-or-reject-bargaining-rights (one union
on ballot) elections, of which unions won 1,719, or 40.4 percent.
In these elections, 79,471 workers voted to have unions as their
agents, while 101,040 employees voted for no representation. In
appropriate bargaining units of employees, the election results
provided union agents for 67,354 workers. In NLRB elections
the majority decides the representational status for the entire
unit.

There were 177 multiunion elections, in which two or more
labor organizations were on the ballot, as well as a choice for no
representation. Employees voted to continue or to commence
representation by one of the unions in 142 elections, or 80.2 per-
cent.

As in previous years, labor organizations lost decertification
elections by a substantial percentage. The decertification results
brought continued representation by unions in 206 elections, or
23.5 percent, covering 13,688 employees. Unions lost representa-
tion rights for 24,128 employees in 669 elections, or 76.5 percent.
Unions won in bargaining units averaging 66 employees, and lost
in units averaging 36 employees. (Table 13.)



Operations in Fiscal Year 1984 13

CHART NO 8
ADMINISTRATIVE LAW JUDGE HEARINGS AND DECISIONS
(INITIAL, BACKPAY AND OTHER SUPPLEMENTALS}

T T T T 1 T 1 T T T T T T T T T T T T L
1974 R e e Ry * 3 89
1070
1975 R B R e ! 05 1
B 980

1976 '/.’I/I:'Ill’/II//!IIIIII'/:’/II:'I.-’I'I/I.’I/I.’iIil:’//!ll/l!llll///ll!l:/!I.’/.‘/fl.’l.’/l/l:’/lllII/,’l!l//llllli,'/!llli!ll.’ll!Ii/l 1261

1977 D e R e ey + 39 4
1978 '/!/IIllll.-’l//.’llll'lil.-'l//l/ll/l//l/l/l///////l///////l/l’l//,’l//l/l//’////y’f'!l/!!/r’///y'lllIr'r’!’/.'/”r'/llfll/l/lllll/ll///////l 2‘12‘5 5
1979 e |1 ]1 88%

1980 7IIIIIIII.’II/III/II/IIIIIIII/IIIIIIIIIlIIIIII/IIIIIIIIIIIII/IIIIIIIIIilIllli.'III/II.'IIIIII/IIIIIIIII//II.‘Il/IIII/IIIIIlIIIIII‘ ])227838
1981 IIIIIIIIIIIII///Il/’lIII/lI/I/IIII/I/IIIIIIIIIIIII’IIIIIII‘IIIIIII/II/:II/‘ T % gé 5

1982 e 1 4 39
1122

1983 e e, 096
® 1102

1984 e . 8 30 N
1020
‘l | 1 1 I ul 1 1 i 1 1 1 1 1 1 1 I i L 1
F ISCAL] ' 2 3 4 5 & 7 8 9 1011 12 13 14 1516 17 18 19 20
YEAR PROCEEDINGS (HUNDREDS)
CEIB HEARINGS HELD @ DECISIONS ISSUED

Besides the conclusive elections, there were 131 inconclusive
representation elections during fiscal 1984 which resulted in
withdrawal or dismissal of petitions before certification, or re-
quired a rerun or runoff election.

In deauthorization polls, labor organizations lost the right to
make union-shop agreements in 54 referendums, or 71 percent,
while they maintained the right in the other 22 polls which cov-
ered 2,087 employees. (Table 12.)

For all types of elections in 1984, the average number of em-
ployees voting, per establishment, was 50 compared with 41 in
1983. About three-quarters of the collective-bargaining and de-
certification elections 1nvolved 59 or fewer employees. (Tables
11 and 17.) ‘

4. Decisions Issued

a. The Board

Dealing effectively with the remaining cases reaching it from
nationwide filings after dismissals, settlements, and adjustments in
earlier processing stages, the Board handed down 2,206 decisions
concerning allegations of unfair labor practices and questions re-
lating to employee representation. This total compared with the
1,963 decisions rendered during fiscal 1983.

'
¥
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A breakdown of Board decisions follows:

Total Board deCISIONS........ccvivvireiiies ciireeeiiiieeeeireeenieee s 2,206
. Contested decCiSIONS... .. .. ... covceirrerriiieeerieeeenireee e 1,429
Unfair labor practice decisions..... .......cocceue oo 1,023
Initial (includes those based
on stipulated record).............. 873
Supplemental...........ccc.. oo e 46
Backpay.... ... ccoeevienniiiennens 54
Determinations in jurisdic-
tional disputes ... ... ... ... .. 50
Representation decisions.... ...ccccceceevveeriiineenne. 395
After transfer by regional di-
rectors for initial decision...... 19
After review of regional di-
rector decisions .........cccceeenen. 82
On objections and/or chal-
1eNgES .vvvvrreverieeiee e 294
Other deciSIonS.......ccooveeviinnee e oot eeevieicae, 11
Clarification of bargaining
UNIE e s ciiieens e e e e 8
Amendment to certification....... 0
Union-deauthorization............... 3
Noncontested decisIons ....... .ccccovcevrircer et vevviinieniiiennin 777
Unfair labor practice ................. 433
Representation ...........cocccevveennee 342
(017115 U OOU R OPPPOPOTORPOIN 2

Thus, it is apparent that the majority (65 percent) of Board de-
cisions resulted from cases contested by the parties as to the facts
and/or application of the law. (Tables 3A, 3B, and 3C.)

Emphasizing the steadily mounting unfair labor practice case-
load facing the Board was the fact that in fiscal 1984 more than 8
percent of all meritorious charges and 63 percent of all cases in
which a hearing was conducted reached the five-member Board
for decision. (Charts 3A and 3B.) These high proportions are
even more significant considering that unfair labor practice cases
in general require about 2-1/2 times more processing effort than
do representation cases.

b. Regional Directors

Meeting the challenge of a heavy workload, the NLRB re-
gional directors issued 1,513 decisions in fiscal 1984, compared
with 1,662 in 1983. (Chart 13 and Tables 3B and 3C.)
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c. Administrative Law Judges

Despite the decrease in case filings alleging commission of
unfair labor practices, the administrative law judges issued 1,030
decisions and conducted 830 hearings. (Chart 8 and Table 3A.)

5. Court Litigation

a. Appellate Courts

The National Labor Relations Board is involved in more litiga-
tion in the United States courts of appeals than any other Federal
administrative agency. In fiscal 1984, the Appellate Court Branch
was responsible for handling 186 cases referred by the regions
for court enforcement and 119 cases wherein petitions for review
were filed by other parties for a total intake of 305 cases. By
filing briefs in 173 cases and securing compliance in another 89
cases for a total of 262, intake exceeded the dispositions. Oral ar-
guments were presented in 194 cases compared with 302 in fiscal
1983. The median time for filing applications for enforcement
was 18 days, compared with 72 days last year. The median time
for both enforcement and review from the receipt of cases to the
filing of briefs was 132 days, down from 160 days in fiscal 1983.

In fiscal 1984, 259 cases involving NLRB were decided by the
United States courts of appeals compared with 338 in fiscal 1983.
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Of these, 81.1 percent were won by NLRB 1n whole or in part
compared to 81.7 percent in fiscal 1983; 8.5 percent were re-
manded entirely compared with 5.9 percent in fiscal 1983; and
10.4 percent were entire losses compared to 12.4 percent in fiscal
1983.

CHART NO 13
REGIONAL DIRECTOR DECISIONS
ISSUED IN REPRESENTATION AND RELATED CASES
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b. The Supreme Court

In fiscal 1984, the Supreme Court decided four Board cases;
the Board won two in full, one in part, and lost one. In fiscal
1984 the Court denied 1 Board and 34 private party petitions for
certiorari compared to 39 private party petitions denied in fiscal
1983. Finally, in fiscal 1984, the Court granted five Board peti-
tions for certiorari and two private party petitions.

¢. Contempt Actions

In fiscal 1984, 146 cases were referred to the contempt section
for consideration of contempt action. During fiscal 1984, 25 con-
tempt proceedings were instituted. There were 22 contempt adju-
dications awarded in favor of the Board; 2 cases were discontin-
ued upon compliance after petitions were filed before court
orders; and there were 3 cases where compliance was directed
without contempt adjudications.
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d. Miscellaneous Litigation

There were 54 additional cases involving miscellaneous litiga-
tion decided by appellate and district courts. The NLRB’s posi-
tion was upheld in 51 cases. (Table 21.)

e. Injunction Activity

The NLRB sought injunctions pursuant to sections 10(j) and
10(1) in 116 petitions filed with the U.S. district courts, compared
with 110 in fiscal 1983. (Table 20.) Injunctions were granted in
53, or 93 percent, of the 57 cases litigated to final order.

NLRB injunction activity in district courts in 1984:

Granted.......ccooviiiieen e eeecrr e e bt essarr e e st 53
DENIEA .ovviit i —eeeeeeaes e e e e e aaes aes 4
WIthATaWn .. oo et creeeeeeeierree e aees 7
DiSMUSSEA ..., ceoeieeii et cetreerreee e raee e enraae ees 5
Settled or placed on court’s inactive listS ... ..ccoovvvvrccrnnnnrnne 35

Awaiting action at end of fiscal year ....... .ccocoevs i 14
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C. Decisional Highlights

In the course of the Board’s administration of the Act during
the report period, it was required to consider and resolve com-
plex problems arising from the great variety of factual patterns in
the many cases reaching it. In some cases, new developments in
industrial relations, as presented by the factual situation, required
the Board’s accommodation of established principles to those de-
velopments. Chapter 1I, “NLRB Procedure,” Chapter 111, “Rep-
resentation Proceedings,” and Chapter IV, “Unfair Labor Prac-
tices” discuss some of the more significant decisions of the Board
during the report period. The following summarizes briefly some
decisions establishing or reexamining basic principles in signifi-

cant areas. G

1. Deference to Arbitration

The Board clarified its requirements that before it would defer
to an arbitrator’s award, the award must be consistent with the
standards set in Spielberg Mfg. Co.,} and the further condition
that the arbitrator must have considered the unfair labor practice
issue.2 The Board concluded that the latter condition for deferral
would be met if (1) the contractual issue is factually parallel to
the unfair labor practice issue and (2) the arbitrator was present-
ed generally with the facts relevant to resolving the unfair labor
practice issue. Differences, if any, between the contractual and
statutory standards of review would be weighed by the Board as
part of its determmatlon under the Spielberg standards of whether
an award is “clearly repugnant” under the applicable standard.
The Board would not require an arbitrator’s award to be totally
consistent with Board precedent, but just that the award not be
“palpably wrong.”3

In another case,* the Board overruled General American Trans-
portation Corp.® and stated that it would defer cases alleging vio-
lations of sections 8(a)(1) and (3) and 8(b)(1)(A) and (2).

2. Concerted Activity When Only Single Employee Involved

On reexamination of its definition of concerted activity, the
Board overruled the Alleluia® approach of finding concerted ac-
tivity when a single employee acting on his own behalf lodges a
complaint over working conditions. In Meyers Industries,” the
Board, noting the absence of any group support for the com-
plaint lodged by the employee with state authorities over the
unsafe conditions of the truck he was assigned to drive, found

' 112 NLRB 1080 (1955)

2 See Raytheon Co, 140 NLRB 883 (1963)

3 Olin Corp , 268 NLRB 573

% Unuited Technologies Corp , 268 NLRB 557
5 228 NLRB 808 (1977)

8 Alleluta Cushion Co, 221 NLRB 999 (1975)
7268 NLRB 493
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that the employee did not engage in concerted activity. The
Board allocated the burden of proving that the employee actual-
ly did engage in concerted activity to the General Counsel, who
no longer could establish concertedness of the action by setting
out the subject matter that is of alleged concern to a theoretical
group. The Board also distinguished Interboro Contractors,® in
that in Meyers there was no bargaining agreement to implement.

3. Requirement of Bargaining Before Initiating Partial Closing

In Otis Elevator,® the Board considered whether an employer
need bargain with the union before implementing its decision
over a partial closing of its plants when it consolidated oper-
ations at three separate locations. The Board, relying on First
National Maintenance Corp.,1° held that the critical factor to a
determination of whether the decision is subject to mandatory
bargaining is the essence of the decision itself, i.e., whether it
turns upon a change in the nature or direction of the business or
turns upon labor costs considerations, and not its effect on em-
ployees nor on a union’s ability to offer alternatives. The Board
found that the employer’s decision to consolidate its research
centers was excluded from the bargaining obligation of section
8(d) of the Act because it was based on the opinion that its tech-
nology was dated, its product not competitive, its research ef-
forts duplicated in other operations, and because a newer and
larger research and development center was available, and not
upon labor costs.

4. Test for Bargaining Units in Health Care Industry

On a subsequent technical 8(a)(5) refusal-to-bargain motion for
summary judgment, the Board reconsidered its own decision in
the underlying representation proceeding involving a unit deter-
mination of maintenance employees in the health care industry.
In St. Francis 1,11 the Board, in recognition of Congress’ admoni-
tion against the proliferation of units in enacting the health care
amendments to the Act, set up an initial screening procedure in
which seven groups of employees were deemed “potentially ap-
propriate” for bargaining in the health care field and that if the
petitioned-for unit fell within one of these seven groupings then,
and only then, would the Board apply its traditional community-
of-interest test to see if the unit was appropriate. Under this test
the Board found the petitioned-for unit appropriate.

On reconsideration, the Board felt that to carry out the man-
date of Congress a stricter standard than community-of-interest
was required and, in St. Francis I1,'? it rejected the two-tier ap-

8 157 NLRB 1295 (1966), enfd 388 F 2d 495 (2d Cir 1967)
® 269 NLRB 891

10 452 U'S 666 (1981)

11 St Francis Hospual, 265 NLRB 1025 (1982)

12 St Francis Hospital, 271 NLRB 948
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proach of St. Francis I, and substituted a ‘“disparity-of-interest”
analysis using community-of-interest elements to curtail unit frag-
mentation in the health care field. In the disparity-of-interest test,
the appropriateness of the petitioned-for unit is judged in terms
of the normal criteria, but sharper than usual differences between
wages, hours, and working conditions, etc., of the requested em-
ployees and those in the overall professional or nonprofessional
unit must be established to grant the unit.

D. Financial Statement

The obligations and expenditures of the National Labor Rela-
tions Board for the fiscal year ended September 30, 1984, are as
follows:

Personnel compensation..........ccccevveeerveereeerionneeinneennen, $91,519,723
Personnel benefitS.......ccccovvvvvveeviiveeiiieee e eeee e 11,372,631
Travel and transportation of persons....... ... c.coceeuen. 3,907,588
Transportation of things .. .....ccoccoeveviinenicneninenn, 212,644
Rent, communications, and utiities .......cccovueevveeeenn... 17,239,203
Printing and reproduction............cecceveevevieciesreineennns 639,167
Other SEIVICES ....ccovveeiiiieiieecctec ettt 3,721,055
Supplies and materials........ccoeevvveeevieeiiriirieeeeinn 1,201,030
Equipment........c... oovviiiiiiecieeeee e 1,897,149
Insurance claims and indemnitieS............cccovveenveenen. 58,476

Total obligations and expenditures!? ............ $131,768,665

'3 Includes reimbursable obhgations as follows Personnel compensation, $1,588
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NLRB Procedure

A. Unfair Labor Practice Procedure

The Board processes alleged violations of the National Labor
Relations Act through specific investigative and adjudicative
procedures. The filing of an unfair labor practice charge acti-
vates the Board’s machinery. The Board investigates the charge
through the appropriate regional office. The regional director
may dispose of the case at this level by approving a settlement
agreement executed by the parties. Alternatively, the General
Counsel might dismiss the case as lacking merit. If the General
Counsel issues an unfair labor practice complaint, the case pro-
ceeds to a hearing before an administrative law judge. The judge
issues a written decision following the hearing. The parties may
file exceptions to this decision. On the basis of the judge’s deci-
sion, the parties’ exceptions, and the record as a whole, the
Board renders a final decision and order, dismissing the com-
plaint or directing appropriate remedial action. During the report
year, the Board decided significant cases involving each of these
stages of the Board’s unfair labor practice procedure.

1. Period for Filing Charge

As mentioned above, the filing of a charge activates the
Board’s processes. The charge enables the General Counsel, after
due investigation, to issue a complaint. Section 10(b) of the Act
provides, however, “[tlhat no complaint shall issue based upon
any unfair labor practice occurring more than six months prior
to the filing of the charge.” In Postal Service Marina Center,! the
Board announced a new rule concerning the application of this
section. The Board declared that it would “henceforth focus on
the date of the alleged unlawful act, rather than on the date its
consequences become effective, in deciding whether the period
for filing a charge under Section 10(b) has expired.”

Because the communication of a final adverse employment de-
cision places the affected employee in a position to file an unfair
labor practice charge, a Board majority reasoned, Member Zim-

1 271 NLRB 397 (Chairman Dotson and Members Hunter and Dennis, Member Zimmerman dissent-
ng)

25
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merman dissenting, that the statute of limitations should begin to
run at that time.

Overruling Roman Catholic Diocese of Brooklyn? and California
School of Professional Psychology,® the Board majority stated that
“where a final adverse employment decision is made and com-

" municated to an employee—whether the decision is nonrenewal
of an employment contract, termination, or other alleged dis-
crimination—the employee is in a position to file an unfair labor
practice charge and must do so within 6 months of that time
rather than wait until the consequences of the act become most
painful.”

The facts of the Postal Service case may serve as an illustration.
On 27 February 1981 the employer informed Jack Wittenberg of
its intent to terminate him. On 3 March the employer placed
Wittenberg in a nonpay/nonduty status. Wittenberg appealed the
decision unsuccessfully. On 21 August the employer removed
Wittenberg’s name from its employment rolls. Alleging that the
employer discriminatorily discharged him for distributing news-
letters, Wittenberg filed an unfair labor practice charge on 6 Jan-
uary 1982.

Ruling that the 6-month statute of limitations commenced no
later than 3 March 1981, when Wittenberg ceased to work, an
administrative law judge granted the employer’s motion to dis-
miss the complaint as time-barred by section 10(b). Affirming the
judge’s decision, the Board majority specified that the limitations
period commenced on 27 February, when Wittenberg received
the employer’s letter advising him of his removal. The majority
relied on two Supreme Court cases involving limitations periods
under civil rights legislation.* In those cases, the Supreme Court
found that the limitations periods commenced on the date of
notice, not on the final date of employment. The Board majority
found that the Supreme Court’s reasoning applied with equal
force to cases arising under the National Labor Relations Act.

Member Zimmerman maintained that the majority misapplied
the two Supreme Court decisions. In each of those cases, he
argued, the only issue was whether the employment decision was
unlawful. “In such circumstances,” he stated, “notification of that
decision was the only affirmative act from which any alleged dis-
crimination could flow.” In contrast, Member Zimmerman con-
tinued, Wittenberg’s discharge constituted a possible violation in-
dependent of the notification. “When the discharge is unlawful in
itself, regardless of the issuance of prior notice,” Member Zim-
merman concluded, “a charge filed within 6 months of the dis-
charge is timely.”

2 222 NLRB 1052 (1976), enf denied in relevant part sub nom Nazareth Regional High School v
NLRB, 549 F 2d 873 (2d Cir 1977)

3227 NLRB 1657 (1977), enf denied 583 F 2d 1099 (9th Cir 1978)

4 Chardon v Fernandez, 454 US 6 (1981), Delaware State College v Ricks, 449 US 250 (1980)
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2. Effect of Settlement

After the filing of a charge, the Board conducts an investiga-
tion to determine whether the charging party’s allegations are
meritorious. During the course of the Board’s investigation, the
parties might enter into a settlement agreement. If approved by
the regional director, the settlement agreement is conclusive. It
“disposes of all issues involving presettlement conduct of a
charged party,” the Board observed in E.S.I. Meats,5 “unless
prior violations of the Act were either unknown to the General
Counsel and not readily discoverable by investigation, or specifi-
cally reserved from the settlement agreement by the mutual un-
derstanding of the parties.” The Board found in E.S.I Meats that
the binding effect of the rule above is not limited to parties to
the agreement. Specifically, a Board panel ruled that a settlement
agreement barred litigation of three separate charges—even
though the party who filed one of the charges did not participate
in the execution of the agreement.

The nonparticipating party, Marlin Eugene West, charged that
the employer discharged him because of his union activities.
During the course of the Board’s investigation, the regional di-
rector approved an agreement between the employer and the
union based on union charges that the employer unlawfully had
discriminated against employees other than West. The employer
attempted to comply with the settlement agreement by posting
the required notice and submitting a backpay check for an al-
leged discriminatee. Several days later, the regional director noti-
fied the parties that he was vacating his approval of the settle-
ment agreement because it might affect the rights of West, who
was not advised of the proposed agreement or given an opportu-
nity to object.

The Board panel found that West’s discharge was readily dis-
coverable when the regional director approved the settlement
agreement. Indeed, the panel observed, it was the subject of a
charge filed more than 2 weeks earlier. At that time, the regional
director signed a letter informing the employer of West’s charge.
An investigation of that charge had commenced. There was no
basis, the panel found, for finding that the regional director was
personally unaware of West’s charge at the time he approved the
settlement agreement. Because there was no evidence that the
employer had failed to fulfill its obligations under the agreéement,
the panel concluded that the regional director acted improperly
in vacating his approval.

The panel held that the fact that the charges at issue were filed
by different charging parties was insufficient to change the rules
barring litigation of discoverable presettlement conduct. “If, after
settlement of one charge, a related charge regarding presettle-
ment conduct is filed, litigation of the new charge is barred

5270 NLRB 1430 (Members Zimmerman, Hunter, and Dennis)
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whether the same or different party filed the new charge,” the
panel stated. “The issue is not whether the new charge was filed
by a different charging party, but whether the matters raised by
the new charge were readily discoverable through investigation.”

Finally, the Board panel decided that the fact that West’s
charge was not listed in the settlement agreement was not suffi-
cient to sustain the General Counsel’s burden of establishing by
affirmative evidence that the charge was specifically reserved for
future resolution. The panel granted the employer’s motion for
summary judgment and dismissed the General Counsel’s com-
plaint.

3. General Counsel’s Prosecutorial Discretion

In the absence of a settlement agreement, the General Counsel
must decide whether to issue a complaint or to dismiss the
charge as lacking merit. Under section 3(d) of the Act, the Gen-
eral ‘Counsel exercises final authority with respect to this deci-
sion. During the report year, the Board reinterpreted section 3(d)
as it relates to findings made pursuant to the General Counsel’s
prosecutorial discretion. In Hotel & Restaurant Employees Local
274 (Warwick Caterers),® the Board held that a dismissal of alle-
gations by the General Counsel does not preclude the Board
from considering the same allegations when raised defensively in
a subsequent case. The charged party in the later action, the
Board found, enjoys the right to a full hearing on all of its de-
fenses.

The union charged that Warwick Caterers, as a successor or
alter ego to another employer, unlawfully refused to recognize
the union. The regional director dismissed the charge. Upholding
the dismissal on appeal, the General Counsel found no evidence
that Warwick was an alter ego of any party who might have had
a bargaining relationship with the union. Notwithstanding the
General Counsel’s decision, the union picketed Warwick’s place
of business. In response, Warwick and another employer filed
8(b)(7)(C) charges against the union. In its defense, the union
raised the successorship/alter ego arguments previously rejected
by the General Counsel.

Relying on Food & Commercial Workers Local 576 (Earl J.
Engle),” an administrative law judge refused to consider the de-
fense. Under Engle, the.judge found, the General Counsel’s rejec-
tion of the union’s arguments was conclusive.

In Warwick Caterers the Board overruled Engle, and adopted
the D.C. Circuit’s view “that allowing the Respondent to present
its defense is not tantamount to reviewing the General Counsel’s
decision not to issue a complaint.” Under section 10(b), the
Board observed, a charging party has the right to file an answer

6 269 NLRB 482 (Chairman Dotson and Members Ztmmerman, Hunter, and Dennis)
7252 NLRB 1110 (1980), enf denied 675 F 2d 346 (D C Cir 1982)
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to a complaint and to give testimony. The Board stated, “Absent
any limitation on these rights, the Board is bound to hear, re-
ceive, and consider the Respondent’s answer at a trial-like hear-
ing. The Regional Director’s prior consideration and investiga-
tion of the earlier charge serves a more limited and discretionary
function than the hearing necessary under the Act and cannot,
therefore, serve as a replacement for the Board’s adjudicatory re-
sponsibility.” The Board remanded the case to the judge.

4, Filing of Exceptions

If the General Counsel decides to prosecute, the case proceeds
to a hearing before an administrative law judge. The judge’s de-
cision operates as a recommendation to the Board. The parties
may file exceptions to the judge’s decision. These exceptions
must comply with section 102.46(b) of the Board’s Rules and
Regulations. If the exceptions do not meet certain minimum re-
quirements, the Board will not consider them; and the findings,
conclusions, and recommendations of the judge, in the absence of
exceptions, are automatically adopted by the Board.

In Fiesta Printing Co,® a Board panel majority acknowledged
that “the Board may consider exceptions which do not fully
comport with the rules if the exceptions sufficiently designate the
portions of the judge’s decision which are claimed to be errone-
ous.” Chairman Dotson and Member Hunter found, however,
that the employer’s exceptions failed to challenge any specific
portion of the judge’s decision. Rather, the panel majority ob-
served, the exceptions challenged the very existence of certain
testimony reflected in the record. In effect, the panel majority
continued, the employer sought to introduce new evidence by re-
canting the testimony given at the hearing by its two principal
witnesses. Striking the employer’s exceptions, the majority found
that they failed to meet the Board’s minimum standards “as they
do not allege with any degree of particularity what error, mis-
take, or oversight the judge committed or on what grounds the
findings should be overturned.”

Dissenting in part, Member Zimmerman conceded that the ex-
ceptions did not fully comport with the requirements of section
102.46(b). He found, however, that “they sufficiently designate
the portions of the decision Respondent claims are erroneous and
do not force the Board to speculate as to what problems are at
issue.” Under these circumstances, Member Zimmerman con-
cluded, the Board should not disregard the exceptions, filed pro
se by the employer without the benefit of legal counsel. He also
concluded, however, that the exceptions were without meirt.
They essentially challenged the judge’s credibility resolutions, he
observed, without demonstrating that the resolutions were incor-
rect.

8 268 NLRB 660 (Chairman Dotson and Member Hunter, Member Zimmerman dissenting in part)
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B. Representation Procedure

Section 102.69(a) of the Board’s Rules and Regulations pro-
vides that a party may file an objection to the conduct of a rep-
resentation election, or to conduct affecting the results of the
election, within 5 days after receiving the tally of ballots.

The Board established its “5-day rule’ for the filing of election
objections, Chairman Dotson and Member Zimmerman explained
in Rhone-Poulenc, Inc.,® *“to prevent the piecemeal submission of
objections which necessarily delays the Regional Director’s in-
vestigation.” Accordingly, the panel majority continued, the
Board will consider evidence of misconduct unrelated to a
party’s timely objections “only when the objecting party demon-
strates by clear and convincing proof that the evidence is not
only newly discovered but was also previously unavailable.” Be-
cause the employer in Rhone-Poulenc failed to meet this burden,
the panel majority affirmed the regional director’s refusal to in-
vestigate untimely allegations unrelated to the employer’s origi-
nal objections.

Dissenting in part, Member Hunter maintained that the case
presented a “special circumstance.” He conceded that two of the
employer’s allegations, submitted after the expiration of the
Board’s 5-day filing period, were unrelated to the employer’s
original, timely objections. Nevertheless, he would remand the
case to the regional director for consideration of the additional
allegations. Distinguishing prior cases, Member Hunter relied on
the fact that the employer submitted the additional allegations, as
well as supporting evidence, “before the time had expired to
submit evidence on the original objections and prior to the Re-
gion’s beginning its investigation on those objections.”

This circumstance, in the opinion of Chairman Dotson and
Member Zimmerman, did not justify the allowance of untimely
objections.

® 271 NLRB 1008 (Chairman Dotson and Member Zimmerman, Member Hunter dissenting in part)




III
Representation Proceedings

The Act requires that an employer bargain with the represent-
ative designated by a majority of its employees in a unit appro-
priate for collective bargaining. But it does not require that the
representative be designated by any particular procedure as long
as the representative is clearly the choice of a majority of the
employees. As one method for employees to select a majority
representative, the Act authorizes the Board to conduct represen-
tation elections. The Board may conduct such an election after a
petition has been filed by or on behalf of a group of employees
or by an employer confronted with a claim for recognition from
an individual or a labor organization. Incident to its authority to
conduct elections, the Board has the power to determine the unit
of employees appropriate for collective bargaining and to formal-
ly certify a collective-bargaining representative on the basis of
the results of the election. Once certified by the Board, the bar-
gaining agent is the exclusive representative of all employees in
the appropriate unit for collective bargaining with respect to
rates of pay, wages, hours of employment, or other terms or con-
ditions of employment. The Act also empowers the Board to
conduct elections to decertify incumbent bargaining agents who
have been previously certified, or who are being currently recog-
nized by the employer. Decertification petitions may be filed by
employees, by individuals other than management representa-
tives, or by labor organizations acting on behalf of employees.

This chapter concerns some of the Board’s decisions during
the past fiscal year in which the general rules governing the de-
termination of bargaining representatives were adapted to novel
situations or reexamined in the light of changed circumstances.

A. Bars to Conducting an Election

1. Contract as Bar

In certain circumstances the Board, in the interest of promot-
ing the stability of labor relations, will find that circumstances
appropriately preclude the raising of a question concerning rep-
resentation.

One such circumstance occurs under the Board’s contract-bar
rules. Under these rules, a present election among employees cur-
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rently covered by a valid collective-bargaining agreement may,
with certain exceptions, be barred by an outstanding contract.
Generally these rules require that to operate as a bar the contract
must be in writing, properly executed, and binding on the parties;
it must be of definite duration and effective for no more than 3
years; and it must also contain substantive terms and conditions
of employment which in turn must be consistent with the policies
of the Act. Established Board policy requires that to serve as a
bar to an election a contract must have been signed by all parties
before the rival petition is filed.

During the report year, a Board panel found in Crothall Hospi-
tal Services' that a contract signed by only two of the three
named parties to the agreement could not act as a bar to a decer-
tification petition filed by an individual employee. In this case, at
the end of negotiations for a renewal contract representatives of
both the employer and the local union had signed a memoran-
dum of agreement incorporating by reference the terms of the
last contract, but modifying certain language and economic terms
as well as setting forth a new expiration date. Although only the
local union had been certified as the exclusive bargaining repre-
sentative of the unit employees, the Board found that the em-
ployer and the local union had agreed to include the national
union as a named party to their last contract and that the lan-
guage of the old contract expressly naming the national union as
a party was incorporated by reference in the memorandum of
agreement. The Board noted that its contract-bar rule, set foth in
Appalachian Shale Products,? requires that all the parties must
have signed a contract in order for it to constitute a bar. There-
fore, the Board held that the memorandum of agreement in this
case could not act as a bar to the petition, because the national
union, a named party to the contract, had not yet signed the
agreement when the petition was filed.

2. Waiver of Pending Board Proceedings

Among the cases decided during the report year was one in
which the Board further clarified its longstanding rule against
conducting an election while an 8(a)(2) proceeding, involving al-
leged illegal assistance to a labor organization purporting to rep-
resent employees in the same unit as the one for which the repre-
sentation petition was filed, is pending. The question presented in
the Mistletoe Express Service case® was whether the Board should
honor a petitioning union’s request to proceed to an election
under the terms of the Carison Furniture Industries case.* In
Carlson, the Board, exercising its discretion, accepted a written

1 270 NLRB 1420 (Chairman Dotson and Members Hunter and Dennis)

2 121 NLRB 1160, 1162 (1958)

3268 NLRB 1245 (Chatrman Dotson and Members Zimmerman and Hunter)
% 157 NLRB 851 (1966)
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request to proceed to an election, notwithstanding that the Board
had found that the employer violated section 8(a)(2).

In Mistletoe, the petitioning union’s written request offered
(1) to proceed to an election with the understanding that the in-
tervening union may appear on the ballot in any election directed
by the Board, (2) that if a majority of the ballots in the election
were cast for the intervenor that union may be certified unless
meritorious objections are filed, and (3) that, if the intervenor
were certified, no further action on the pending 8(a)(2) charges
would be taken. The petitioning union also indicated that it
sought no disgorgement remedy and that its Carlson waiver re-
quest related to the pending charges against both the employer
and the intervenor.

The Board panel denied the petitioning union’s request for a
Carlson waiver and concluded that the petition should be held in
abeyance. It pointed out that the pending 8(a)(2) charges alleged
that the employer unlawfully assisted the intervenor by granting
recognition when the intervenor was not the designated repre-
sentative of a majority of employees, while there was a real ques-
tion concerning representation; that the pending 8(b)(1)(A)
charges alleged that the intervenor accepted recognition when it
was not the designated representative of employees; that no hear-
ing had been held on these charges and no violation findings
were outstanding; that the issues raised by the petitioner’s unfair
labor practice charges and the representation petition required a
resolution of the unfair labor practice charges; and that the exist-
ing contract between the employer and the intervenor could con-
stitute a bar to the representation case proceeding, unless the em-
ployer and the intervenor are found to have engaged in conduct
violative of section 8(a)(1) and (2) and section 8(b)(1)(A) of the
Act.

The Board panel noted that the Board had often held that it
would not litigate unfair labor practice allegations in a represen-
tation proceeding, and that a party asserting such allegations may
litigate them only in an unfair labor practice proceeding designed
to adjudicate such matters. The Board panel concluded: a “Carl-
son waiver is appropriate only when the unfair labor practices
have been litigated or when unusual circumstances not present
here warrant such a waiver.”

B. Qualification of Representative

The Board will refuse to direct an election where the proposed
bargaining agent fails to qualify as a bona fide representative of
the employees. In Armored Transport,® a Board panel determined
that the petitioners, two full-time representatives of a nonguard
union who negotiate and administer collective-bargaining agree-

5269 NLRB 683 (Chairman Dotson and Members Zimmerman and Dennis)
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ments on behalf of that union, were not qualified for certification
under section 9(b)(3) of the Act because they were at least indi-
rectly affiliated with a labor organization that admits to member-
ship employees other than guards. The nonguard union repre-
sented unit employees for many years and, after the expiration of
its last contract, the union filed an unfair labor practice charge
against the employer, alleging that the employer refused to bar-
gain. The charge was dismissed because the employees in ques-
tion were found to be guards within the meaning of section
9(b)(3) of the Act. Approximately 2 weeks later, the petitioners
filed a petition seeking to represent the same unit.

The petitioners contended that they would not seek the non-
guard union’s permission as to terms and conditions to be negoti-
ated on behalf of the employees, but they acknowledged they
planned to continue in their full-time jobs with the nonguard
union if certified as the employees’ bargaining representative and
would represent the guards in their free time.

The employer argued that the petitioners had not shown they
would be sufficiently independent of the union to overcome the
prohibition of section 9(b)(3).

The Board panel found, on the entire record, particularly the
petitioners’ employment as full-time nonguard union business
agents, that the petitioners were at least indirectly affiliated with
that union and that they could not qualify as representatives due
to the congressional mandate, set forth in section 9(b)(3), that a
bargaining agent representing guards should be completely di-
vorced from one representing nonguard employees.

C. Unit Issues

1. Joint Employers

The status of a petition which seeks employees of two or more
employers may be predicated upon a finding that the employers
are joint employers of the petitioned-for employees.

In Laerco Transportation,® the petitioner sought to represent
truckdriver and warehouse employees who, the petitioner al-
leged, were jointly employed by Laerco and California Trans-
portation Labor (CTL). Laerco provided trucking and ware-
house services to distribution operations of other businesses.
CTL was a labor broker providing labor services to trucking and
warehouse industries, including Laerco.

In resolving this joint employer case, the Board panel identi-
fied the criteria to be considered, stating: “The joint employer
concept recognizes that two or more business entities are in fact
separate but that they share or codetermine those matters gov-
erning the essential terms and conditions of employment. Wheth-
er an employer possesses sufficient indicia of control over peti-

8 269 NLLRB 324 (Members Zimmerman, Hunter, and Dennis)
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tioned-for employees employed by another employer is essential-
ly a factual issue. To establish joint employer status there must
be a showing that the employer meaningfully affects matters re-
lating to the employment relationship such as hiring, firing, disci-
pline, supervision, and direction.””?

In examining the relationship between Laerco and CTL, the
Board panel found that Laerco did not possess sufficient indicia
of control over CTL employees to support a joint employer find-
ing. It relied particularly on the minimal and routine nature of
Laerco supervision of CTL employees, the limited dispute reso-
lution attempted by Laerco, the routine nature of the work as-
signments, and the fact that CTL and the intervening union had
a broad collective-bargaining agreement which effectively con-
trolled many of the terms and conditions of employment of the
petitioned-for employees. On the basis of the facts before it, the
Board panel concluded that Laerco was not a joint employer of
the CTL employees. As the scope of the unit sought by the peti-
tioner was predicated on Laerco’s being a joint employer, the
finding that Laerco was not a joint employer rendered the unit
inappropriate.

2. Consolidation

In Martin Marietta Co.,® a Board panel held that a unit of em-
ployees historically represented by one union at a quarry newly
purchased by the employer merged into the unit of employees
represented by another union at the employer’s older quarry.
The panel found that after purchase of the second operation,
which was adjacent to the older one, the employer created a
new operation which obliterated the previous separate identities
of the two units of employees. The panel noted that the new op-
eration was physically consolidated, that it was under common
management and administration, and that there was centralized
control of labor relations and interchange of employees. In these
circumstances, the panel found that one overall unit of all pro-
duction and maintenance employees employed at the combined
facility was the sole appropriate unit and that a question concern-
ing representation existed in that unit. Even if either of the
unions’ collective-bargaining agreements had remained in effect,
the panel found, that would not bar an election in the overall
unit. The panel noted that where an employer merges two
groups of employees historically represented by different unions,
the Board will not impose a union by applying its accretion
policy where neither group is sufficiently predominant to remove
the question concerning overall representation. The panel thus
directed an election in which eligible employees would be given
a choice between each of the unions and no union.

7 I1d at 325 See also H & W Motor Express, 271 NLRB 466 (Chairman Dotson and Members Zim-
merman and Hunter) [
8 270 NLRB 821 (Chairman Dotson and Members Hunter and Dennis)
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3. Withdrawal From Multiemployer Bargaining

In Walt’s Broiler® a Board panel, reversing a regional director’s
dismissal of petitions, found that the employers had clearly and
unequivocally withdrawn from a multiemployer bargaining unit
in a timely fashion. The employers were members of a 10-
member restaurant association which had entered into a 3-year
contract with the union, effective from 1 June 1980 to 1 June
1983. In February 1983, at the direction of a management con-
sultant representing the association, the member-employers sent
identical letters to the union informing it of their intent not to be
bound to a multiemployer agreement, but to “retain the right to
accept or reject [individually] any part of the contract negotiat-
ed.” Further, the management consultant advised the union that
he would be representing members of the association “as a group
and individual members.”

The Board panel found that the timely withdrawals of the em-
ployers were clearly and unequivocally stated to the union, ini-
tially by separate letters from each member-employer and there-
after by the consultant’s reiteration of the member-employers’
positions. Although the union initially objected to this position, it
continued to negotiate with the association. The panel also found
no evidence that either the member-employers or the consultant
engaged 1n any inconsistent actions subsequent to the time the
notices of withdrawal were sent to the union, and that the parties
recognized the withdrawals by discussing concerns of the indi-
vidual member-employers. The Board panel concluded that the
fact that employers had bargained as one unit in the past, and
had been parties to a contract covering the association as a
whole, did not, of itself, preclude them from electing not to be
bound to group bargaining in future negotiations.1® Moreover,
the Board panel held that neither the continued membership of
the employers in the association nor their decision to retain the
same negotiator to represent them on an individual basis was in-
consistent with the withdrawal.'! Accordingly, the panel con-
cluded that the employers effectively withdrew from the preex-
isting multiemployer unit and ordered the petitions reinstated.

4. Unit Determinations

In the report year, the Board reached a number of unit deter-
minations in a variety of interesting circumstances. Several Board
decisions involving such unit determinations are summarized
below.

2 270 NLRB 556 (Chairman Dotson and Members Hunter and Dennis)
10 Compare Kroger Co, 148 NLRB 569 (1964)
1t See Santa Barbara Distributing Co, 172 NLRB 1665 (1968)
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a. Health Care Unit

The Board addressed the question of the appropriateness of a
unit limited to a hospital’s maintenance department employees in
St. Francis Hospital.'2 In that decision, a Board plurality revised
the analysis to be used in determining which units are appropri-
ate for bargaining in the health care industry, and vacated an ear-
lier decision involving the same parties.13

The plurality determined that the congressional admonition to
avoid undue proliferation of badrgaining units in the health care
field required the use of a stricter test than that which is general-
ly applied to other industries. It concluded that a disparity-of-in-
terest test would result in fewer units than a community-of-inter-
est test. Theé majority said that under this test, “the appropriate-
ness of the petitioned-for unit is judged in terms of normal crite-
ria, but sharper than usual differences (or ‘disparities’) between
the wages, hours, and working conditions, etc., of the requested
employees and those in an overall professional or nonprofessional
unit must be established to grant the unit.” Thus, while the exist-
ing record might demonstrate that the mdintenance employeés
share certain common workplace concerns (community-of-inter-
est), they nevertheless do not have sufficiently distinct employ-
ment conditions separate from other hospital employees (dispari-
ty-of-interest) to warrant représentation in their own bargaining
unit, the majority held. Accordingly, the majority declined to
find that the hospital had unlawfully refused to bargain with the
maintenance employees’ collective-bargaining representative, as
had been alleged in this summary judgment proceeding.

Member Dennis concurred with the majority’s promulgation of
a disparity-of-interest standard, but observed that even this test
lacked the certainty that could be achieved in health care unit
determinations through rulemaking. She found that a disparity of
interest may be demonstrated most readily in a large diversified
health care institution yielding four appropriate units (profession-
al, service and maintenance, technical, and business office cleri-
cals), while a small, functionally integrated facility may yield
only two appropriate units (professional and nonprofessional).

Member Zimmerman, in dissent, stated that the majority’s ap-
proach raised more questions than it answered, thereby denying
all affected parties the finality they need in order to operate ef-
fectively. He cited the approach outlined in St. Francis I as offer-
ing a more straightforward analysis than that described by the
majority and stated that the two-tiered community-of-interest test
should have been reviewed by the courts before being discarded

12 271 NLRB 948 (St Francis IT) (Chairman Dotson and Member Hunter, Member Dennis concur-
ring, Member Zimmerman dissenting) .

13 265 NLRB 1025 (1982) (St Francis I) The majority tn the underlying decision (Members Fan-
ming, Jenkins, and Zimmerman) applied a two-tiered community-of-mnterest analysis n determinming that
a umt consisting solely of the maintenance department employees was appropriate for bargamning
Then Chairman Van de Water and Member Hunter dissented separately
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by the Board. In concluding that he would adhere to the two-
step analysis of St. Francis I and find the maintenance department
unit appropriate, he nevertheless noted that alternative unit de-
termination methods such as rulemaking would at least have the
effect of certainty and predictability he found lacking in the ma-
jority view.

b. Higher Education Institution

In Harvard College,’* the Board reconsidered the question
whether clerical and technical employees in the university’s
Medical Area Schools constituted a unit appropriate for bargain-
ing. In a 1977 decision, Harvard College,'> a Board majority had
found the less-than-universitywide unit to be appropriate. The in-
stant proceeding involved substantially the same unit.

A Board majority in Harvard II disagreed with Harvard I’s
conclusion that Medical Area employees were an appropriate
unit. It noted that Harvard I utilized “the existence of a separate
personnel office to serve the Medical Area employees exclusive-
ly” to infer that Medical Area employees were hired separately
and treated differently from other university employees. The ma-
jority in Harvard II found that effectuation and implementation
of personnel policies were highly centralized throughout the uni-
versity. It concluded that the Medical Area personnel office,
which was abolished in 1982, had operated essentially as a satel-
lite of the university personnel office. The majority further found
that the presence in the Medical Area of personnel officers,
whose responsibility was to ensure universitywide application of
personnel policies, supported a conclusion that personnel policies
were uniformly administered.

Quoting extensively from Harvard I’s dissent, the majority dis-
missed the earlier decision’s findings that Medical Area employ-
ees were geographically separate, that the absence of transfers to
and from the medical area and the medical orientation of Medi-
cal Area employees set them apart from the rest of the universi-
ty, and that the lack of Medical Area bargaining history justified
a separate unit.

In sum, the majority found that the employer’s general and
fiscal operations were centrally managed and controlled; that
personnel and labor relations policies were universitywide and
centrally administered and consequently Medical Area employees
shared the same salary schedule, benefits and options, and classi-
fications that other university employees enjoyed; and that skills
and functions were similar to those of employees in comparable
classifications elsewhere in the university. The majority thus con-
cluded that the Medical Area employees did not share a commu-

14 269 NLRB 821 (Harvard II) (Chairman Dotson and Members Hunter and Dennis, Member Zim-
merman dissenting)

15 229 NLRB 586 (1977) (Harvard I) (Chairman Fanmng and Members Jenkins and Murphy, Mem-
bers Penello and Walther dissenting)
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nity of interest sufficiently special to warrant separating them
from other employees, and dismissed the petition.

Member Zimmerman dissented. He noted the Harvard I find-
ings that the Medical Area constituted a geographically distinct
entity; that unit employees’ work was medically oriented and dif-
fered in character from nonunit work; that unit employees were
separately supervised; that there was no evidence of everyday
interchange, and there were few transfers; and that the university
maintained a separate personnel and hiring office at the Medical
Area. Member Zimmerman said that while the university tried to
show it eliminated the separate personnel office, the change was
little more than cosmetic because the Medical Area continued to
have an employment office. He also held significant the creation
of other personnel offices in the Medical Area which have a
“straight line” reporting relationship to the deans of their respec-
tive schools and a less distinct relationship with the central
office. Accordingly, Member Zimmerman would find the unit
appropriate.

c. Other Unit Issues

In V.IM. Jeans,'® a Board panel majority determined that the
employer successfully rebutted a presumption that a requested
single-store unit was appropriate for collective-bargaining pur-
poses. The panel majority noted the Board’s holding that a single
retail store is a presumptively appropriate unit, unless it is estab-
lished that the single store has been effectively merged into a
more comprehensive unit so as to have lost its individual identi-
ty.1” However, the panel majority added, the Board has never
held that to rebut the presumption a party must proffer over-
whelming evidence illustrating the complete submission of the in-
terests of employees at the single store, nor is it necessary to
show that the separate interests of the employees sought have
been obliterated.

The employer in V.I.M. Jeans operated a chain of retail stores
selling jeans and tennis shoes at nine locations in the New York
City metropolitan area. The panel majority found that each store
followed the same basic floorplan; that employees at all stores
had similar work skills, classifications, and working conditions;
that all wages and benefit plans were centrally set and the sala-
ries of all employees were similar; and that the staffing levels and
working hours at the stores were centrally determined and gen-
erally uniform throughout the chain.

The majority also determined that much of the control over
day-to-day operations of the stores was retained by the company
president and two midlevel supervisors, who visited the stores on
a daily basis and reviewed all decisions regarding hiring, firing,

16 271 NLRB 1408 (Chairman Dotson and Member Hunter, Member Zimmerman dissenting)
17 See Petrie Stores Corp , 266 NLRB 75 (1983)



40 Forty-Ninth Annual Report of the National Labor Relations Board

wage increases, and the scheduling of vacation time. Therefore,
relying on its findings of a high degree of centralization of labor
relations policies and circumscribed authority of the local manag-
ers, the Board panel majority held that the requested single-store
unit was inappropriate.

Member Zimmerman dissented. He would find that the indi-
vidual store manager retained major control over labor relations
in his store. Therefore, Member Zimmerman would conclude the
single-store unit was appropriate.

The issue of the appropriateness of a single-location unit was
also considered by the Board in Electric Machinery.1® In that de-
cision, which involved employees of an electrical contractor per-
forming work at a variety of sites, a Board panel held that nei-
ther the petitioned-for, single-location unit nor the countrywide
unit found by the regional director was appropriate for collective
bargaining. The panel found that the employer’s Tampa con-
struction division, consisting of 51 jobsites located in 11 cities
within 8 counties, was the only appropriate unit in light of the
uniform working conditions and employee skills, the significant
employee interchange between all jobsites in the division, the
common hiring and wage rates, the employer’s centralized ad-
ministration and operations, the divisionwide seniority system,
and the lack of substantial autonomy on the part of the superin-
tendent or foremen at each construction site.

Accordingly, in light of this evidence, the panel concluded
that the presumption of appropriateness of the single-location
unit had been rebutted. Relying on the substantial community of
interest shared throughout the entire Tampa construction divi-
sion, the panel held, contrary to the regional director, that the
smallest appropriate unit must include all the employer’s con-
struction sites within the Tampa construction division. Since the
petitioner had not indicated that it desired to proceed to an elec-
tion in a broader unit, the panel dismissed the petition.

In Birdsall, Inc.,'® the petitioning union sought a unit com-
posed of warehouse employees, but excluding other employees
performing nonwarehousing duties. Based on its analysis of the
interaction of employee classifications or functions within the
employer’s operational scheme, a Board panel held that the unit
limited to warehouse employees was not appropriate.

In so doing, the panel concluded that the employer’s operation
was highly integrative and adaptive and could not be artificially
characterized as, or divided into, warehousing and nonwarehous-
ing functions. The employer’s business was found to operate with
a high degree of functional integration, including substantial
interchangeability and contact among employees. The panel
noted that new employees were required to participate in an em-

18 269 NLRB 499 (Chatrman Dotson and Members Zimmerman and Hunter)
19 268 NLRB 186 (Chairman Dotson and Members Hunter and Dennis)
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ployerwide orientation to familiarize them with all aspects of the
employer’s operations, that all employees shared uniform work-
ing conditions, and that a policy existed allowing employees to
bid for available jobs on a companywide basis. The panel accord-
ingly determined that a broader unit encompassing certain non-
warehouse employee classifications was appropriate. Thus, steve-
doring, equipment control, reefer control, container repair, shop,
marine, and maintenance employees were included.

Employees in the traffic, insurance, data processing, and ad-
ministration departments were excluded, however, based on the
panel’s finding that these employees did not share a community
of interest with the other employees. Thus, the panel noted that
these excluded employees were not located in areas where
freight is handled and were primarily concerned with the admin-
istration, recordkeeping, sales, and marketing requirements of the
employer’s business, rather than being involved in physically fol-
lowing the freight. The panel further found that the excluded
employees had little or no contact or interchange with the em-
ployees included in the unit.

Napa Columbus Parts Co.2° also presented the issue of whether
a separate unit of warehouse employees was appropriate. A
Board panel found it was not. The Board panel stated that, in
order for a separate warehouse unit to be appropriate, the em-
ployees involved must form a distinct and identifiable administra-
tive segment of an employer’s operation devoted essentially to
warehousing functions; and the employees also must be under
separate supervision, should perform substantially all their work
tasks in buildings geographically separated from those in which
the bulk of the remaining employees work, and should not be in-
tegrated, to any substantial degree, with employees in other divi-
sions 1n the performance of their ordinary duties.

In finding a separate warehouse unit to be inappropriate, the
Board panel emphasized that employees other than the ware-
house employees performed some warehouse work; there was
highly centralized control of personnel and business decisions at
the general manager level; the autonomy of warehouse supervi-
sors was limited to routine daily matters; the workplace of the
warehouse employees was not separate and distinct from that of
other employees; and there was a high degree of contact be-
tween warehouse employees and other employees.

The panel further found that the presumption favoring a
single-facility unit was rebutted by the high degree of functional
integration, centralized control, and uniform application of all
labor relations policies, procedures, and practices of the employ-
er’s operation, frequent temporary interchange and permanent
transfer of employees, and the similarity of employee skills and
working conditions at the distribution center and in all local

20 269 NLRB 1052 (Members Zimmerman, Hunter, and Dennis)
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stores. The panel held that these factors established that a multi-
facility unit including at least the warehouse and all local store
employees would be appropriate. Accordingly, it vacated an
election held in the warehouse unit and directed another election.

In Abdow Corp.,2' a Board panel majority concluded that a
plantwide unit of truckdrivers, warehouse employees, and kitch-
en and bakery employees was the only appropriate unit. The
panel majority accordingly reversed a regional director’s direc-
tion of an election in a unit of drivers and warehouse employees,
excluding the kitchen and bakery workers.

In support of its decision, the panel majority noted that the
employer employed a relatively small complement of plant em-
ployees (approximately 24); all plant employees were located
within a single building; the building was designed in such a way
that there necessarily was contact between the various classifica-
tions; all aspects of the employer’s operations were functionally
integrated, revolving around a single goal of preparation and de-
livery of the employer’s food products to restaurants; and all em-
ployees were allowed to and actually did perform receiving
functions.

In his dissent, Member Zimmerman adopted the regional direc-
tor’s finding that the petitioned-for unit of drivers and warehouse
employees constituted a separate appropriate unit because there
was limited contact between the two groups of employees, sepa-
rate supervision, and a lack of interchange and functional similar-
ity of tasks.

D. Conduct of Election

Section 9(c)(1) of the Act provides that where a question con-
cerning representation is found to exist pursuant to the filing of a
petition, the Board shall resolve it through a secret-ballot elec-
tion. The election details are left to the Board. Such matters as
voting eligibility, timing of elections, and standards of election
conduct are subject to rules laid down by the Board in its Rules
and Regulations and in its decisions. Elections are conducted in
accordance with strict standards designed to ensure that the par-
ticipating employees have an opportunity to register a free and
untrammeled choice in the selection of a bargaining representa-
tive. Any party to an election who believes that the standards
have not been met may file timely objections to the election with
the regional director under whose supervision it was held. The
regional director may either make an administrative investigation
of the objections or hold a formal hearing to develop a record as
the basis for a decision, as the situation warrants. If the election
was held pursuant to a consent election agreement authorizing a
determination by the regional director, he will issue a final deci-

21 271 NLRB 1269 (Members Hunter and Denms, Member Zimmerman dissenting)
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sion.22 If the election was held pursuant to a consent agreement
authorizing a determination by the Board, the regional director
will issue a report on objections which 1s subject to exceptions
by the parties and decision by the Board.?3 However, if the elec-
tion was originally directed by the Board,?* the regional director
may either (1) make a report on the objections, subject to excep-
tions, with the decision to be made by the Board, or (2) issue a
decision, which is subject to review by the Board.23

One case decided by the Board in this report year concerned
the Board’s failure to provide voting instructions in Spanish in a
situation where a significant number of voters did not speak or
understand English. In Alco Iron & Metal Co.,%2% there were 18
eligible voters, 9 or 10 of whom spoke only Spanish and 4 or 5
of whom spoke Spanish and English. Although the election no-
tices and ballots were in both Spanish and English, no instruc-
tions on voting procedures to be used were given for Spanish-
speaking employees. The Board agent and the employer election
observer spoke only English, and only the union observer was
bilingual.

The first or second employee to vote at the election spoke
only Spanish, and the Board agent asked the union observer to
explain in Spanish the voting procedures to that employee. The
union observer initiated conversations with 8 or 10 of the next 12
voters, with the conversations generally ranging from 30 seconds
to 1-1/2 minutes. The Board agent did not participate or speak to
any of these voters, but merely handed them a ballot after the
union observer finished speaking. The employer observer then
complained to the Board agent about the union observer’s con-
versations, and the Board agent instructed the union observer to
repeat in Spanish the instructions which the Board agent then
gave in English. Five to seven employees voted under this ar-
rangement, with each conversation lasting approximately 15 to
20 seconds.

The hearing officer found no basis for concluding that the
Board agent’s conduct or the union observer’s activity compro-
mised the neutrality of the Board or indicated to voters that the
Board supported the union. The Board, however, noted that the
Board agent instructed the union observer to translate the voting
procedures to the Spanish-speaking employees. The Board agent
provided no additional instruction or guidance, and did not par-
ticipate further in the conduct of the election, except for handing
ballots to the employees, until the employer observer com-
plained. Even after this complaint, the Board agent merely in-
structed the union observer to repeat the instructions in Spanish.

22 Rules and Regulations, sec 102 62(a)

23 Rules and Regulations, secs 102 62(b) and 102 69(c)

24 Rules and Regulations, secs 102 62 and 102 67

25 Rules and Regulations, sec 102 69 (c) and (a)

26 269 NLRB 590 (Chairman Dotson and Member Dennis, Member Hunter concurring)
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Contrary to the hearing officer, the Board found that, under
these circumstances, the atmosphere of impartiality in which the
election should have been held was not present. The Board
stated that the delegation of an important part of the election
process to the union observer conveyed the impression that the
union, and not the Board, was responsible for running the elec-
tion. The Board found that such conduct was incompatible with
its responsibility for assuring properly conducted elections, and
accordirigly ordered that the election be set aside.

While concurring with the majority’s decision to direct a new
election, Member Hunter suggested that the Board articulate
how an election should be conducted when possible language
issues are involved. Member Hunter stated that he would hold
that where a regional office is on notice that a substantial per-
centage of the electorate do not speak English, it is the regional
offices’ duty to ensure to the maximum extent administratively
possible that appropriate personnel are present to assist non-Eng-
lish-speaking employees.

In Jowa Security Services,2” a Board panel addressed the ques-
tion whether eligible voters had an adequate opportunity to see
and fully digest the posted election notices.

The official notices were posted 3 days before the election in
locatiotis where employees regularly reported to receive their
paychecks. The election was conducted on payday. In addition,
the union mailed a copy of the notice to all employees 2 days
before the election. The regional director concluded that the em-
ployées received inadequate notice of the election, inferred that
this was the cause of low voter turnout (64, of 314 eligible,
voted), and recommended that the election be set aside.

The Board panel stated that the Board has never required that
employees receive actual notice of an impending election.
Rather, it said, the standard has always been that reasonable
measures must be taken to assure that the unit employees are
aware of their right to exercise freely their franchise in the
Board-conducted election. This is traditionally accomplished
through the posting of the official notice of election in conspicu-
ous places prior to the election. Here, the Board panel found,
there was no evidence of any irregularity in the posting of elec-
tion notices. Accordingly, it held that there was no basis for
drawing an inference that lack of notice was the reason for the
low turnout. Therefore, the Board certified the results of the
election.

E. Objections to Conduct Affecting the Election

An election will be set aside and a new election directed if the
election campaign was accompanied by conduct which the

27 269 NLRB 297 (Chairman Dotson and Members Hunter and Dennis)
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Board finds created an atmosphere of confusion or fear of repris-
als, or which interfered with the employees’ exercise of their
freedom of choice of a representative as guaranteed by the Act.
In evaluating the interference resulting from specific conduct, the
Board does not attempt to assess its actual effect on the employ-
ees, but rather concerns itself with whether it is reasonable to
conclude that the conduct tended to prevent the free expression
of the employees’ choice. In making this evaluation the Board
treats each case on its facts, taking an ad hoc rather than a per se
approach to resolution of the issues.

Electioneering is permissible under the National Labor Rela-
tions Act. However, the Board may invalidate the result of a
representation election if the campaign tactics adopted by a party
tend to exert a coercive impact. In other words, the employer or
the union may not attempt to coerce the voters so as to deprive
them of freedom of choice.

During an election campaign, the employer or the union might
employ many forms of conduct in an attempt to influence the
votes of the employees. In some campaigns, the parties threaten
the employees with reprisals or cajole them with the promise of
benefits. In several cases decided during the report year, the
Board considered allegations involving each of these types of
preelection conduct.

In KCRA-TV,28 a Board panel unanimously overruled a union
objection alleging that the employer’s owner impliedly promised
to institute a grievance procedure similar to one in effect at his
nonunion banking system if employees voted to decertify the
union. At an employee meetmg, several employees questioned
the owner about the station’s policies if the union were decerti-
fied. The owner refused to state what the policies would be, but
the employees insisted. When asked how the station would re-
solve employee problems if there was no contractual grievance
procedure, the owner replied that he could not make any prom-
ises and that, while he would give an example, he was “not
saying that this is the way it would happen.” He explained that
at his nonunion banking system he discussed employee com-
plaints periodically with an employee committee at an informal
dinner meeting, and that sometimes problems were resolved and
sometimes they were not.

The Board held that Viacom Cablevision of Dayton?® was con-
trolling, and distinguished Etna Equipment & Supply Co.,%° on
which the hearing officer had relied. At least twice during the
meeting the owner cautioned the employees that he was not
promising anything if the election resulted in the union’s decerti-
fication, His reference to the grievance procedure at his non-
union banks was a casual response to persistent employee ques-

28 271 NLRB 1288 (Chairman Dotson and Members Hunter and Dennis)
2% 267 NLRB 1141 (1983)
30 243 NLRB 596 (1979)
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tioning. The Board found that his response was dissimilar to the
employer’s calculated scheme in Efna of holding three dinner
meetings at which greater pension benefits of nonunion employ-
ees were emphasized, culminating in the distribution to each em-
ployee of an individually tailored chart comparing pension bene-
fits under union and nonunion plans. The Board held that as the
union could emphasize the superiority of the existing grievance
procedure, the owner, in response to employee questioning,
could also explain that the station would continue to resolve em-
ployee complaints even in a nonunion setting by giving an exam-
ple of how this might be done.

In Marmon Group, Inc.,®! a Board panel found, contrary to the
regional director, that sufficient evidence was revealed during an
investigation to warrant a hearing on the employer’s objections
to an election. In recommending overruling the objections, the
regional director assessed the alleged threats as third-party con-
duct. He concluded there was no evidence that the threats were
attributable to the union.

The Board panel noted that the employer presented signed
statements of four employees. The first employee stated that two
individuals alleged as the union’s organizers asked him, while he
was sitting in his car with his wife, whether he was “for the
Union.” When the employee responded, “I don’t know,” one of
the individuals stated, “You have some mighty nice tires there
you wouldn’t want them cut,” and “You wouldn’t like somebody
to come by and bomb your house would you.” Another employ-
ee asserted in his statement that an individual, alleged in the ob-
jections as one of the union’s organizers, told him that “they
were going to stomp him and get his car if he vote [sic] no for
the union.” This employee further stated that while he was
standing in line to vote and this same individual was leaving the
voting area, the individual “slammed me into the wall on his way
back.”

The Board panel concluded that the evidence was sufficient to
warrant a hearing. It pointed out that the employer presented
witnesses who testified to various alleged threats of serious vio-
lence, including threats of bodily harm, of house bombing, and of
property damage, and of an incident in which an employee wait-
ing to vote was slammed into a wall by an employee who previ-
ously had threatened him with bodily harm. This serious and ag-
gravated conduct, if proven, might indeed have created a general
atmosphere of fear and reprisal rendering a free choice in the
election impossible, the Board said. It noted that a hearing would
determine whether the alleged conduct occurred, the context in
which it occurred, and its possible impact on the election.
Member Hunter further noted that a hearing might reveal in

31 268 NLRB 1252 (Chairman Dotson and Members Hunter and Dennis)
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greater detail the relationship, if any, between the union and the
employees who allegedly engaged in the conduct.

A Board panel majority in S & C Security®2 reversed a hearing
officer and set aside an election in circumstances where the union
reasonably led an employee to believe that he would be paid for
serving as an observer in an amount which, if paid, would have
had been grossly disproportional to his normal hourly rate of
pay. The employee had received about $50 from the union for
serving 2 hours as one of its observers in a prior Board-conduct-
ed election in 1982. When the employee was asked to serve as an
observer for the union in the 1983 election by an employee
acting as the union’s agent for the purpose of designating observ-
ers, no mention was made of payment. Under the circumstances,
the Board panel majority found that the employee anticipated
and was reasonably left with the impression that he would again
be paid as he was in the prior election.

The panel majority, in setting aside the election, relied on
Easco Tools.®® Although noting that unlike Easco, it had not been
established that the union paid, or expressly promised to pay, the
observer, the panel majority did not find this difference signifi-
cant since the observer reasonably was led to believe he would
be paid about $50 for acting as an observer for 2 hours as he was
under the previous arrangement with the union; and the sum, if
paid, would have been grossly disproportionate to the observer’s
normal hourly rate of $6.48. The panel majority found it ques-
tionable whether in these circumstances the observer, whose vote
was sufficient to affect the outcome of the election, could have
voted independently without a sense of obligation to vote for the
union. The panel majority concluded that, as the Board held in
Easco, “The matter is not free from doubt. But precisely because
of that, we believe the integrity of our election processes is
better served by directing a new election in this case.”34

Member Dennis, dissenting, considered the evidence insuffi-
cient to establish that the union made improper payments to unit
employees. She reasoned that although the panel majority con-
ceded that the evidence did not establish that the union paid, or
expressly promised to pay, the observer, and that the issue of
payment was not mentioned when the employee was asked to
serve as an observer, the panel majority nevertheless set aside the
election on their conclusion that the employee reasonably antici-
pated he would be paid as he had been in the prior election and
that, consequently, it was questionable whether he could have
voted independently. Member Dennis stated that she could not
set aside the election on such a basis, expressing her view that
the employee’s “expectations, even if reasonable, cannot substi-
tute for evidence of union conduct.” She further stated that,

32 271 NLRB 1300 (Chairman Dotson and Member Hunter, Member Dennis dissenting)
33 248 NLRB 700 (1980)
34 271 NLRB at 1301
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absent evidence that the union made or promised payments, she
did not reach the question whether the payment the employee
anticipated would have been improper if offered.

In Owens-Illinois, Inc.,®® a Board panel majority found, in dis-
agreement with a regional director’s recommendation, that the
union’s distribution of jackets with union insignia to unit employ-
ees on election day was objectionable conduct. The union’s busi-
ness representative ad