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Operations In Fiscal Year 1974

A. Summary

In fiscal year 1974, the National Labor Relations Board received a
record number of 42,373 cases, exceeding the 41,077 cases of the previ-
ous year, which had been the high point.

The 42,373 cases were 1,296 more than the 41,077 of fiscal year 1973.

The National Labor Relations Board does not initiate cases. It proc-
esses unfair labor practice charges and employee representation issues
brought before it.

In fiscal year 1974 the NLRB closed 41,100 cases of all types. Down 1
percent from fiscal 1973, the total closings included 27,016 cases involv-
ing unfair labor practice charges, and 14,084 affecting employee repre-
sentation. (Tables 7, 8, 9, and 10 give statistics on stage and method
of closing by types of cases.)

In fiscal 1974 case intake was 27,726 of unfair labor practice charges,
a 4.7 percent increase from the 26,487 of the preceding year. Repre-
sentation petitions rose to 14,082, a 0.4 percent increase over the 14,032
of the year before.

The two classes of cases amounted to 98.6 percent of the 1974 intake.
The remaining 1.4 percent included union-shop deauthorization peti-
tions, amendments to certification petitions (0.3 percent), and unit
clarification petitions (0.6 percent). (Chart 1.)

NLRB’s emphasis on voluntary disposition of cases was imple-
mented greatly in fiscal 1974 by contributions in administration of the
National Labor Relations Act by its 31 regional offices. In 1974 there
were 25,574 unfair labor practice cases closed by regional offices. These
closings came about primarily through voluntary settlements or ad-
justments by parties to the cases working with NLRB officials for
voluntary withdrawal of charges, and administrative dismissals. Only
4.4 percent of the unfair labor practice cases closed went to the five-
member Board for decision as contested cases. (Chart 3.)
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Chart No. 1

CASE INTAKE BY UNFAIR LABJR PRACTICE CHARGES AND REPRESENTATION PETITIONS

Fiscal Year
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TIn 1974 the NLRB conducted 8,976 conclusive secret ballot elections
of all types, down from the 9,472 of the previous year. The total was
made up by 8,368 collective-bargaining elections, 490 decertification
elections, and 118 deauthorization polls. Unions won 4,273 bargain-
ing rights elections, or 51 percent.

In 1974 employee representation elections, 81 percent were arranged
by agreement of the parties as to appropriate unit, date, and place of
election.

Statistical tables of the Agency’s activities in fiscal 1974 will be
found in the Appendix to this report, along with a glossary of terms
used in the tables and a subject index. An index of cases discussed in
this report precedes the A ppendix.

1. NLRB Administration

The National Labor Relations Board is an independent Federal
agency created by Congress in 1935 to administer the National Labor
Relations Act. The Act was amended in 1947 (Taft-Hartley Act), and
in 1959 (Landrum-Griffin Act).

Board Members in fiscal 1974 were Chairman Edward B. Miller of
Illinois, John H. Fanning of Rhode Island, Howard Jenkins, Jr., of
Colorado, Ralph E. Kennedy of California, and John A. Penello
of Maryland. Peter Nash of New York was General Counsel. The
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Board Members and the General Counsel are appointed by the Presi-
dent with Senate consent; the Board Members to 5-year terms, and
the General Counsel to a 4-year term.

The National Labor Relations Act is intended to serve the public
interest by reducing interruptions in commerce caused by industrial
strife. It seeks to do this by providing orderly processes for protect-
ing and implementing the respective rights of employees, employers,
and unions in their relations with one another. The overall job of the
NLRB is to achieve this aim through interpretation and enforcement
of the Act.

Chart No. 2
ULP CASE INTAKE
(Charges and Situations Filed)
30,000
25,000
20,000
15,000
10,000
5,000
0
Fiscal
Year 1964 1965 1966 1967 1968 1969 1970 1971 1972 1973 1974

CHARGES 15,620 15,800 15,933 17 040 17,816 18,651 21,038 23,770 26,852 26,487 27,728

SITUATIONS 13,978 14,423 14,539 15,499 16,343 17,045 19,802 22,098 25,143 24,854 26,228



4 Thirty-ninth Annual Report of the National Labor Relations Board

In its statutory assignment, the NLRB has two primary functions:
(1) to determine and implement, through secret ballot elections, the
free democratic choice by employees as to whether they wish to be
represented by a union and, if so, which one; and (2) to prevent
and remedy unlawful acts, called unfair labor practices, by either
employers or unions or both. The NLRB does not act on its own mo-
tion in either function. It processes only those charges of unfair labor
practices and petitions for employee elections which may be filed with
it at one of its 31 regional offices or at its field offices.

The Act’s unfair labor practice provisions place certain restrictions
on actions of employers and unions in their relations with employees,
as well as with each other, and its election provisions provide me-
chanics for conducting and certifying results of representation elec-
tions to determine collective-bargaining wishes of employees, includ-
ing balloting to determine whether a union shall contine to have the
right to make a union-shop contract with an employer.

In handling unfair labor practice cases and petitions for elections,
the Agency is concerned with the adjustment of labor disputes either
by way of settlements or through its quasi-judicial proceedings, or by
way of elections. Congress created the Agency in 1935 because labor
disputes could and did threaten the health of the economy. In the
amendments to the Act, Congress increased the scope of the Agency’s
regulatory powers.

The NLRB has no statutory independent power of enforcement of
its orders but may seek enforcement in the U.S. courts of appeals.
Similarly, parties may seek judicial review.

Agency authority is divided by law and by delegation. The Board
Members primarily act as a quasi-judicial body in deciding cases on
formal records. The General Counsel is responsible for the issuance
and prosecution of formal complaints and for prosecution of cases
before the courts, and has general supervision of the NLRB’s regional
offices. .

For the conduct of its formal hearings in unfair labor practice cases,
the NLRB employs administrative law judges who hear and decide
cases. Administrative law judges’ decisions may be appealed to the
Board in the form of exceptions taken, but, if no exceptions are taken,
under the statute the administrative law judges’ orders become orders
of the Board.

All cases coming to the Agency begin their processing in NLRB
regional offices, either through filing of unfair labor practice charges,
or employee representation petitions.
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Chart No. 3

DISPOSITION PATTERN FOR
UNFAIR LABOR PRACTICE CASES

(BASED ON CASES CLOSED)
FISCAL YEAR 1974

SETTLEMENTS AND
ADJUSTMENTS

BOARD ORDERS IN
ONTESTED CASES 1/
N\ 4 4%

1/ Contested cases reaching Board Members for Decisions

In addition to their processing of unfair labor practice cases in the
initial stages, regional directors also have the authority to investigate
employee representation petitions, determine appropriate employee
units for collective-bargaining purposes, conduct elections, and pass on
objections to conduct of elections. There are provisions for appeal of
representation and election questions to the Board.
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Chart No. 4

NUMBER AND AGE OF UNFAIR LABOR PRACTICE CASES
PENDING UNDER PRELIMINARY INVESTIGATION,
MONTH TO MONTH

3,500

MEDIAN NO. OF ULP CASES PENDING

3,000

2,500

2,000

1,500

1,000

500

Cases

Days 0
ol = =

0-1 = =
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40~

MEDIAN AGE (Days)

Fiscal

Year 1964 1965 1966 1967 1968 1969 1970 1971 1972 1973 1974

2. Case Activity Highlights

NLRB caseload in fiscal 1974 showed high numbers in intake of
cases, case closures, elections conducted, and Board decisions issued,
as well as increases in a number of other areas.

NLRB activity in 1974, coming from employers’, employees’, and
labor organizations’ requests for adjustments of labor disputes and
answers to questions concerning employee representation, included :

® Intake—a total of 42,373 cases, of which 27,726 were unfair labor
practice charges and 14,647 were representation petitions and related
cases.
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Chart No. 5

UNFAIR LABOR PRACTICE MERIT FACTOR

Fiscal Year
1964
1965
1966
1967
1965 [N
1969
1970
1971
1972

1973

1974

4L

. PRECOMPLAINT SETTLEMENTS AND ADJUSTMENTS ““ CASES IN WHICH COMPLAINTS ISSUED

Percent

1964 1965 1966 1967 1968 1969 1970 1971 1972 1973 1974

PRECOMPLAINT SETTLEMENTS 17.8 19.4 19.4 20,5 20.2 18.4 20.4 17.7 18,3 18,2 17.8
AND ADJUSTMENTS {%)

CASES IN WHICH COMPLAINTS 15.6 16.1 17.2 15.7 14.5 13,9 13.8 13.5 14.4 13,7 13.8
ISSUED {%}
TOTAL MERIT FACTOR (%) 33.4 35.5 36.6 36.2 34.7 32,3 34.2 31.2 32,7 31.9 31.6

® Closed—a total of 41,100 with a record number, 27,016, involving
unfair labor practice charges.

® Elections—a total of 8,976 conclusive elections of all types con-
ducted.

@® Board decisions issued—1,387 unfair labor practice decisions and
3,461 representation decisions and rulings, the latter by the Board and
regional directors.
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Chart No. 6

. COMPLAINTS ISSUED IN UNFAIR LABOR PRACTICE
PROCEEDINGS AND MEDIAN DAYS FROM FILING TO COMPLAINT
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43

@ General Counsel’s office (and regional office personnel)

—issued 2,869 formal complaints.

—closed 1,172 initial unfair labor practice hearings, including- 55
hearings under section 10 (k) of the Act (job assignment disputes).

® Regional directors issued 2,108 initial decisions in representation
cases.

® Administrative law judges issued 999 initial decisions plus 71 on
backpay and supplemental matters.

® There were 6,898 unfair labor practice cases settled or adjusted
before issuance of administrative Jaw judges’ decisions.

® Regional offices distributed $8,445,840 in backpay to 7,041 em-
ployees. There were 4,778 employees offered reinstatement; 2,828
accepted.

® Regional office personnel sat as hearing officers at 2,518 repre-
sentation hearings—2,253 initial hearings and 265 on objections and/or
challenges.
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® There were 489,209 employees who cast ballots in NLRB-con-
ducted conclusive representation elections. :

® Appeals courts handed down 298 decisions related to enforcement
and/or review of Board orders—86 percent affirmed the Board in
"whole or in part.

Chart No. 7

UNFAIR LABOR PRACTICE CASES SETTLED

ULP Cases Closed After Settlement or Adjustment
Prior to Issuance of Administrative Law Judge Decision
No. of
Cases
7,000
6,000
5,000 -
== =
= = E =
4,000 [ = = = ==
= EE = =
- =B = =E EE E
3,000 = = = = == ===
== EEEEEE =EE =
= === =E = _ = = = =
=E=EEEEE EE EE =
L0 FHEeE e e e e === ==
E =EEE EE E E EE E
=EEEEEEEE=E =
= EEEEEEEEEE=E
Lo === == ==
= EEEEEEE=E=E =
= EEEEEEEE=E =
=EEEEEE=E=E =
SE EEEEEEE EE B
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Fiscal
Year 1964 1965 1966 1967 1968 1969 1970 1971 1972 1973 1974
Fiscal E -
Year Precomplaint Postcomplaint Total
1964 2,750 845 3,59
1965 3,003 821 3,824
1966 3,085 1,176 4,261
1967 3,390 1,072 4,462
1968 3,608 1,089 4,697
1969 3,451 1,266 4,717
1970 4,054 1,174 5,228
1971 4,277 1,322 5,599
1972 " 4,755 1,626 » 6,381
1973 4,936 1,765 : 6,701

1974 4,778 2,120 6,898
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B. Operational Highlights

1. Unfair Labor Practices

In fiscal 1974 there were 27,726 unfair labor practice cases filed with
the NLRB, an increase of 1,239 from the 26,487 filed in fiscal 1973.
The cases filed in 1974 were almost double the 15,620 filed 10 years
before. In situations in which related charges are counted as a single
unit, there was a 5.5-percent increase from fiscal 1973. (Chart 2.)

In 1974 alleged violations of the Act by employers increased to 17,978
cases, a 3.6-percent increase from the 17,361 of 1973. Charges against
unions increased more than 7 percent to 9,654 in 1974 from 9,022 in
1973. -

There were 94 charges of violations of section 8 (e) of the Act, which
bans hot cargo agreements: 80 against unions, and 14 against both un-
ions and employers. (Tables 1 and 1A.)

Regarding 1974 charges against employers, 11,620 (or 65 percent of
the 17,978 total) alleged discrimination or illegal discharge of em-
ployees. There were 5,492 refusal-to-bargain allegations in about one-
third of the charges. (Table 2.)

On charges against unions in 1974 there were 5,759 alleging illegal
restraint and coercion of employees, about 60 percent as compared with
the 60 percent of similar filings in 1973. There were 2,630 charges
against unions for illegal secondary boycotts and jurisdictional dis-
putes, 5 percent more than the 2,495 of 1973.

There were 1,542 charges of illegal union discrimination against em-
ployees in 1974. There were 553 charges of unions picketing illegally
for recognition or for organizational purposes, an increase from the
475 charges in 1973. (Table 2.)

In charges against employers in 1974, unions led by filing 59 percent.
Unions filed 10,646 ; individuals filed 7,290 charges (41 percent) ; and
employers filed 42 charges against other employers.

As to charges against unions, 5,146 were filed by individuals or 53.3
percent of 1974’s total of 9,654. Employers filed 4,290 or 44.4 percent
of the charges. Other unions filed the 218 remaining charges. There
were 94 hot cargo charges against unions and/or employers (involving
the Act’s section 8(e)) ; 73 were filed by employers, 9 by individuals,
and 12 by unions.

Regarding the record high 27,726 unfair labor practice charges
closed in 1974, about 93.5 percent were closed by NLRB regional offices
as compared with 93.1 percent in 1973. In 1974, 25.5 percent of the
cases were settled or adjusted before 1ssuance of administrative law
judges’ decisions, 36 percent by withdrawal before complaint, and 32
percent by administrative dismissal. In 1973 the percentages were 24.8,
35, and 33.3, respectively.
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Chart No. 8
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In an evaluation of the regional workload, the number of unfair
labor practice charges found to have merit is important. The highest
level of cases found to have merit was 36.6 percent in fiscal 1966. In
fiscal 1974 it was 31.6 percent.

In 1974 the merit factor in charges against employers was 33.3 per-
cent as compared to 32.6 percent in 1973. In charges against unions, the
merit factor was 28.3 percent in fiscal 1974. It was 30.7 percent in fiscal
1973.
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Chart No. 9
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Since 1962 (see Chart 5) more than 50 percent of merit charges have
resulted in precomplaint settlements and adjustments; these amounted
to 69 percent in fiscal 1974.

In 1974 there were 3,703 merit charges which caused issuance of
complaints, and 4,778 precomplaint settlements or adjustments of
meritorious charges. The two totaled 8,481 or 31.6 percent of the unfair
labor practice cases. (Chart 5.)

In fiscal 1974 NLRB regional offices issued 2,869 complaints, a slight
gain above the 2,729 issued in fiscal 1973. (Chart 6.)

Of complaints issued 78.2 percent were against employers, 18.6
percent against unions, and 3.5 percent against both employers and
unions.

In 1974 NLRB regional offices processed cases from filing of charges
to issuance of complaints in a median of 50 days (51 days in 1973). The
50 days included 15 days in which parties had the opportunity to ad-
just charges and remedy violations without resort to formal NLRB
processes. (Chart 6.)
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Chart No. 10
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Administrative law judges in 1974 conducted 1,189 initial hear-
ings involving 1,543 cases, compared with 1,132 hearings involving
1,561 cases in 1973. (Chart 8 and Table 3A.) Also, administrative law
judges conducted 72 additional hearings in supplemental matters in
1974.

At the end of fiscal 1974 there were 9,711 unfair labor practice cases
pending before the Agency, 7.9 percent more than the 9,001 cases
pending at the end of fiscal 1973.

In fiscal 1974 the NLRB awarded backpay to 7,041 workers, in
total amounting to $8.4 million. The backpay was 44 percent more than

in fiscal 1973. (Chart 9.)
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Chart No. 11
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During fiscal 1974 in 1,591 cases 4,778 employees were offered rein-
statement, and 2,828, or 59 percent accepted. In fiscal 1973 about 72
percent of the employees accepted oftfered reinstatement.

Work stoppages ended in 305 of the cases closed in fiscal 1974. Col-
lective bargaining was begun in 1,756 cases. (Table 4.)

2. Representation Cases

In fiscal 1974 the NLRB received 14,647 representation and related
case petitions. These included 12,905 collective-bargaining cases; 1,177
decertification petitions; 203 union-shop deauthorization petitions;
121 petitions for amendment of certification; and 241 petitions for
unit clarification. The NLRB’s total representation intake was 0.4
percent, or 57 cases, above the 14,590 of fiscal year 1973.
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Chart No. 12
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There were 14,084 representation cases closed in fiscal 1974, about
3.4 percent less than the 14,577 closed in fiscal 1973. Cases closed in
1974 included 12,384 collective-bargaining petitions, 1,158 petitions for
elections to determine whether unions should be decertified, 192 peti-
tions for employees to decide whether unions should retain authority
to make union-shop agreements with employers, and 350 unit clarifi-
cation and amendment of certification petitions. (Chart 14 and Tables
land 1B.)

There were 13,734 representation and union deauthorization cases
closed in fiscal 1974. About 66 percent, or 9,092 cases, were closed after
elections. There were 3,493 withdrawals, 25 percent of the total number
of cases, and 1,149 dismissals.

NLRB regional directors ordered elections following hearings in
1,618 cases, or 18 percent of those closed by elections. There were 30
cases which resulted in expedited elections pursuant to the Act’s 8(b)
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(7) (C) provisions pertaining to picketing. Board elections in 61 cases,
about 7 percent of election closures, followed appeals or transfers from
regional offices. {Table 10.)

3. Elections

There were 8,976 conclusive elections conducted in cases closed in
fiscal 1974. An additional 254 inconclusive representation case elections
were held that resulted in withdrawal or were dismissed before certifi-
cation, or required a rerun or runoff election. Of the conclusive elections
8,368 (93 percent) were collective-bargaining elections. Unions won
4,273, or 51 percent-of them. There also were 490 elections conducted to
determine whether incumbent unions would continue to represent
employees (decertification elections) and 118 to decide whether unions
would continue to have authority to make union-shop agreements with
employers (deauthorization polls). '

Unions lost the right to make union-shop agreements in 69 of the
118 deauthorization elections, while they maintained the right in 49
other elections, which covered 3,084 employees. (Table 12.)

By voluntary agreement of parties involved 7,295 stipulated and
consent elections were conducted in fiscal 1974. These were 81.3 percent
of the total elections, compared with 80.5 percent in fiscal 1973. (Table
11.)

With less elections being won by unions in 1974 as compared with
1973, more employees (482,414 in 1974 ; 480,303 in 1973) exercised their
right to vote. For all types of elections, the average number of employ-
ees voting, per establishment, was 50 (1 less than in 1973). About three-
fourths of collective-bargaining elections involved 59 or fewer em-
ployees. Likewise, about 75 percent of decertification elections involved
49 or fewer employees. (Tables 11 and 17.)

Unions won in 152 and lost in 338 decertification elections in fiscal
1974. Unions retained the right of representation of 13,227 employees
in the 152 elections won. Unions lost the right of representation of
11,470 employees in the 338 cases in which they did not win. As to size
of the bargaining units involved, unions won in units averaging 87
employees, and lost in units averaging 34 employees. (Table 13.)

4, Decisions Issued

There were 5,037 decisions issued by the Agency in fiscal 1974, a
2.2 percent decrease from the 5,152 decisions of fiscal 1973. Board
members issued 2,438 decisions in 3,010 cases—2 less decisions than the
2,440 of 1973. Regional directors issued 2,599 decisions in 2,768 cases,
a decrease of 113 from the 2,712 decisions in 1973.
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Chart No. 13
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Administrative law judges issued 999 decisions and recommended
orders in fiscal 1974, a 5.6-percent decrease from the 1,058 of 1973.
(Chart 8.) N ,

The administrative law judges in 1974 also issued 43 backpay de-
cisions (40 in 1973) and 28 supplemental decisions (29 in 1973).
(Table 3A..)

In 1974 Board Members and regional directors issued 4,848 deci-
sions involving 5,571 unfair labor practice and representation cases.
(Chart 13.)

The Board and regional directors issued 189 decisions in 207 cases
regarding clarification of employee bargaining units, amendments to
union representation certifications, and union-shop deauthorizations.
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Chart No. 14
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Parties contested the facts or application of the law 1n 1,415 of the
2,438 Board decisions.
The contested decisions follow :

Total contested Board decisions________________________ 1,415
Unfair labor practice decisions_________________________ 951
Initial (includes those based on stipulated record) -_______ 828
Supplemental decisions________________________________ 7
Backpay . 57
Determinations in jurisdictional disputes________________ 59
Representation decisions total __.__.____________________ 447
After transfer. by regional directors for nitial decisions_. 112
After review of regional directors’ decisions.____________ 44
Decisions on objections and/or challenges_______________ 291
Clarification of bargaining unit decisions_._______________ 10
Amendment to certification decisions___________________ 6
Union deauthorization decisions._______________________ 1

This tally left 1,023 decisions which were not contested before the
Board. :

A relatively small number of contested cases reach the Board mem-
bers. This is accounted for by case settlements, adjustments, with-
drawals, and dismissals. (Chart 3, and Tables 7 and 7A.) These pro-
cesses effectively dispose of a vast bulk of charges filed with the Agency
without the need of extended litigation.

A number of related cases may be covered in Board decisions. In
fiscal 1974 the 828 initial contested unfair labor practice decisions
were concerned with 1,165 cases. The Board found violations of the
Act in 948 of the 1,165 cases. In 1973 violations were found in 903, or
77 percent of the 1,169 contested cases.

Contested decisions by the Board showed the following results:

1. Employers—During fiscal 1974 the Board ruled on 846 contested
unfair labor practice cases against employers, or 5 percent of the 17,307
unfair labor practice cases against employers disposed of by the
Agency, and found violations in 694 cases or 82 percent, as compared
with 80 percent in 1973. The Board remedies included ordering em-
ployers to reinstate 1,133 employees with or without backpay; to give
backpay without reinstatement to 4 employees; to cease illegal assist-
ance to or domination of labor organizations in 8 cases; and to bargain
collectively with employee representatives in 217 cases.

2. Unions—1In fiscal 1974 Board rulings encompassed 319 contested
unfair labor practice cases against unions. Of these 319 cases, viola-
tions were found in 254 cases, or 80 percent, as compared to 66 percent
in fiscal 1973. The remedies in the 254 cases included orders to unions
in 8 cases to cease picketing and give 99 employees backpay.
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At the close of fiscal 1974, there were 576 decisions pending issuance
by the Board—417 dealing with alleged unfair labor practices and
159 with employee representation questions. The total showed a
decrease from the 654 decisions pending at the beginning of the year.
(Chart 11.)

Chart No. 15
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5. Court Litigation

In fiscal 1974, U.S. courts of appeals handed down 298 decisions 1n
NLRB-related cases, 52 less decisions than in fiscal 1973. In the 298
decisions NLRB was affirmed in whole or in part in 86 percent. This
was more than the 83 percent in the 350 cases of fiscal 1973.

A breakdown of appeals courts rulings in fiscal 1974 follows:

Total NLRB cases ruled on_ . ____________ 298
Affirmed in full o ____ o ___ 230
Affirmed with modification_ ________ . ____________ 26
RemandedtoNLRB___ . ____ o __ 12
Partially affirmed and partially remanded_________________ 1
Set aside_ - e 29

In 20 contempt cases in fiscal 1974 (18 in fiscal 1973) before the ap-
peals courts, the respondents in 11 cases complied with the NLRB or-
ders after the contempt petition had been filed but before decisions by
courts, and in 9 the courts held the respondents in contempt. (Tables 19
and 19A.)

The U.S. Supreme Court in fiscal 1974 affirmed in full two NLRB or-
ders, two were remanded to the Board. and two were set aside. The
NLRB appeared as amicus curiae in three cases. The position the
NLRB supported was upheld in two cases.
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U.S. district courts in fiscal 1974 granted 79 contested cases litigated
to final orders on NLRB injunction requests filed pursuant to section
10(3) and 10(1) of the Act. This amounted to 88 percent of the con-
tested cases, compared with 81 cases granted in fiscal 1973, or 92
percent.

The following shows NLRB injunction activity in district courts in
fiscal 1974 :

Granted __________ .o 79
Denied e 11
Withdrawn ____________ o 14
Dismissed _______ 16
Settled or placed on courts’ inactive list__________________ 98
Awaiting action at end of fiscal year______________________ 33

There were 232 NLRB injunction petitions filed with the district
courts in 1974, as compared with 249 in 1973. The NLRB in 1974 also
filed two petitions for injunctions in appeals courts pursuant to pro-
visions of section 10(e) of the Act, and the appeals courts ruled on one,
which was granted. (See Table 20.)

In fiscal 1974 there were 63 additional cases involving miscellaneous
litigation decided by appellate and district courts; the NLRB’s
position was upheld in 60 cases. (See Table 21.)

C. Decisional Highlights

In the course of the Board’s administration of the Act during the
report year, it was required to consider and resolve complex problems
arising from the great variety of factual patterns in the many cases
reaching it. In some cases new developments in industrial relations, as
presented by the factual situation, required the Board’s accommoda-
tion of established principles to these developments. Chapter II,
“Jurisdiction of the Board,” chapter III, “Effect of Concurrent Arbi-
tration Proceedings,” chapter IV, “Board Procedure,” chapter V,
“Representation Proceedings,” and chapter VI, “Unfair Labor Prac-
tice Proceedings,” discuss some of the more significant decisions of the
Board during the fiscal year. The following summarizes briefly some
of the decisions establishing basic principles in significant areas.

1. Jurisdiction Over Professional Groups

During the report year the Board declined to assert jurisdiction over
a group of lawyers associated together in the practice of their profes-
sion. The Board concluded that the activities of the law firm were of
such a nature that the potential effect of a stoppage of business result-

561-503 O - 74 - 3
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ing from labor strife was not sufficiently great to warrant the Board’s
assertion of jurisdiction over law firms as a class.! Noting that the trial
activity engaged in by the firms was so essentially local in character
as to have but minimal impact upon commerce, the Board further con-
cluded that the firm’s other activities, the rendering of advice and serv-
ices directly related to the law rather than to commerce, caused it to
have only an incidental connection with the flow of commerce.

2. Board Procedure
In Bekins Moving & Storage Co. of Florida? the Board held that

issues of alleged invidious discrimination by a labor organization of
such nature as to preclude the Board from issuing a certification as ex-
clusive representative should be considered prior to issuance of the
certification, but only after the election has been held and then only if
the labor organization involved has won the election. Although recog-
nizing the mandatory terminology of the Act directing the Board to
certify a union winning an election, the Board concluded that that
language must be construed in harmony with the constitutional limita-
tions imposed upon the Agency by the due process clause of the fifth
amendment, which forbids participation of the Federal Government
in acts sanctioning furthering, or supporting, any forms or practices of
invidious discrimination. Accordingly, a precertification inquiry into
such allegations when timely raised was found to be both appropriate
and constitutionally required.

3. The Bargaining Obligation

In Steel-Fab,? the Board held that an employer’s postdemand and
postelection unfair labor practices violative of section 8(a) (1) and (3)
did not constitute independent violations of a bargaining obligation
under section 8(a)(5) of the Act, even though they destroyed the
possibility of holding a fair election, and even though a bargaining
order was to be entered to remedy them. In the Board’s view, a find-
ing of a violation of section 8(a) (5) should not be premised upon an
assessment of the seriousness of the employer’s unfair labor practices
violative of other sections of the Act, but should be based upon find-
ings of actions taken after a bargaining obligation has arisen, either
through certification or recognition. The Board emphasized that it
was not departing from the teaching of the Supreme Court in G'issel
concerning the scope of the Board’s authority to enter bargaining or-

1 Bodle, Fogel, Julber, Reinhardt, & Rothschild, 208 NLRB No 60, infra, p 28.
2211 NLRB No 7, infra, p 45
3212 NLRB No. 25, infra, p 86.
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ders as a remedy for employer unfair labor practices nor the stand-
ards therefor, but was “simply removing from the analytical process
involved in applying those standards a semantic difficulty which we
believe has clouded the central issue over the years.”

4. Consumer Picketing

A union’s picketing of retail gasoline stations operated by independ-
ent operators under a lease agreement with the gasoline refinery sup-
plier, in furtherance of its primary dispute with the refinery, was
found by the Board in the Dow Chemical case* to be secondary pres-
sure prohibited by section 8(b) (4) (ii) (B) since designed to persuade
consumers to cease all trading with the secondary retailers, and not
within the protection accorded peaceful consumer picketing employed
only to persuade customers not to buy the struck product. The Board
found significant legal consequences in the fact that most of the sta-
tion’s business consisted of the sale of the struck gasoline with only
minor other sales incidental thereto. It found that under these circum-
stances it is likely that customers persuaded to respect the picket signs
would not trade at all with the neutral party, who would then be
squeezed to a position of economic duress, escapable only by ceasing
to do business with the struck employer and finding a new source of
supply.

5. Prohibited Coercion of Employers

Union resort to contractual procedures for the assessment of mone-
tary damages against employers for alleged violations of work as-
signment provisions of the contracts was found by the Board in
several contexts not to constitute threats, coercion, or restraint of those
employers within the meaning of section 8(b)(4) (11) of the Act,
even though the actions might have been taken in a work-entitlement
dispute context. In one such case ® the union resorted to a contractual
grievance procedure for the assessment of monetary damages for
wages lost due to the employer’s failure to assign certain work to
unit employees as required by the contract, and announced its inten-
tion to seek enforcement of the resulting award through court action.
In finding that those actions did not constitute coercion within the
meaning of section 8(b) (4) (ii) (D) the Board noted that the statu-
tory scheme underlying section 8(b) (4) was designed to promote the
amicable resolution of jurisdictional disputes while at the same time
proscribing union conduct which would interfere with the employer’s

4 Loc 14055, United Steelworkers of America (Dow Chemical Co ), 211 NLRB No 29,
infra, p. 113

5 Sheet Metal Workers Intl Assn, Loc. 49 (Los Alamos Construction), 206 NLRB No 51,
infra, p. 112.
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normal productive operations. Since the union had neither resorted to
any nonjudicial acts of self-help nor disrupted the progress of work,
but had limited itself to explicitly following the contract procedures
agreed to by the-employer, the Board concluded that its seeking of a
judicial remedy via the contractual forum was not proscribed.

A similar result was reached in two other cases ® where the union
resorted to contractual procedures to resolve disputes concerning al-
leged violations of a fabrication clause specifying that certain work
be performed at the worksite. The contract procedures provided for
a joint arbitration board whose initiation of investigation of a com-
plaint of violation of the clause required a 3-day suspension of the
work in question, and culminated in an award of damages for lost
work payable to the union’s pension fund. In finding no statutorily
proscribed pressures, the Board noted that the union took no “extra-
contractual” action, and that even application of the contractually
specified short-term suspension of work on the disputed item was de-
signed to avoid confrontation while peaceful means for resolving the-
disputes were invoked pursuant to the jointly agreed-upon procedure.

6. Hot Cargo Agreements

Construction industry contract provisions providing for the union’s
withholding of services from employers delinquent in payments to
the fringe benefit trust funds established by the master contract,
and providing also that employers would not subcontract to delin-
quent employers or, if they did, they would be Liable for the accrued
delinquencies which could be enforced against them by court action
or the withholding of services by the union, were held permissible
by the Board in decisions issued during the report year.” The Board
found that the agreement subscribed to by all the contracting em-
ployers “was substantially in the interest and for the protection of
the employees of those employers.” In finding this permissible “union
standards” objective, the Board noted that the trust funds encom-
passed important interests of all the employees of the employers, and
that all the involved employers had agreed not to do business with
each other if one of them were delinquent. It found the provisions
were addressed solely to the labor relations of the employers vis-a-
vis their own employees, and related directly and immediately to
the interest and conditions of employment of the employees in each
unit of the contracting employers.

¢ Southern Calsfornia Pipe Trades Council 16 (AGC of California), 207 NLRB No 58,
and Southern California Pipe Trades Counctl 16 (Kimstock Diwv, Tridawr Industries), 207
NLRB No. 59, infra, pp. 110-111, 123-124

7 Intl. Unon of Operating Enginecrs, Loc. 12 (@Griffith Co.), 212 NLRB No 4, wfra,
p 125; Jomt Council of Teamsters 42 (Merle Riphagen), 212 NLRB No. 5, wnfra, p. 124.
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D. Financial Statement

The obligations and expenditures of the National Labor Relations
Board for fiscal year ended June 30, 1974, are as follows:

Personnel compensation_________________________ $41,188, 507
Personnel benefits_______________________________ 3,762,290
Travel and transportation of persons_____.._______ 2, 548, 528
Transportation of things_________________________ 82, 814
Rent, communications, and utilities_______________ 1, 888, 742
Printing and reproduction______________________ 688,613
Other services_____ . ___ 4,103, 893
Supplies and materials__________________________ 484, 628
Equpment —__________________________ 334,915
Insurance claims and indemnities.._______________ 54, 368
Subtotal, obligations and expenditures®________ 55,137, 298
Transferred to other accounts____________________ 40,743
Total Agency . ___ 55,178, 041
& Includes reimbursable obligations distributed as follows .

Personnel compensation_ . _ _ . ___ e $11, 210
Personnel benefits_ .. . 353
Travel and fransportation of persons_____________________ . ___________ 10



II

Jurisdiction of the Board

The Board’s jurisdiction under the Act, as to both representation
proceedings and unfair labor practices, extends to all enterprises
whose operations “affect” interstate or foreign commerce." However,
Congress and the courts ? have recognized the Board’s discretion to
limit the exercise of its broad statutory jurisdiction to enterprises
whose effect on commerce is, in the Board’s opinion, substantial—such
discretion being subject only to the statutory limitation ® that jurisdic-
tion may not be declined where it would have been asserted under the
Board’s self-imposed jurisdictional standards prevailing on August 1,
1959.* Accordingly, before the Board takes cognizance of a case, it must
first be established that it has legal or statutory jurisdiction; i.e., that
the business operations involved “affect” commerce within the mean-
ing of the Act. It must also appear that the business operations meet
the Board’s applicable jurisdictional standards.?

A. Government-Related Employers

Three cases decided during the report year ¢ presented questions
concerning the Board’s jurisdiction over government-related em-

1 See secs. 9(c) and 10(a) of the Act and also definitlons of “commerce’” and “‘affecting
commerce’’ set forth in sec 2(8) and (7), respectively. Under sec 2(2), the term “em-
ployer’’ does not include the United States or any wholly owned Government corporation,
any Federal Reserve Bank, any state or political subdivision, any nonprofit hospital, any
person subject to the Rallway Labor Act, or any labor organization other than when acting
as an employer. “Agricultural laborers’” and others excluded from the term “employee’” as
defined by sec 2(3) of the Act are discussed, wnter alia, at 29 NLRB Ann Rep 52-55
(1964), and 31 NLRB Ann. Rep. 36 (1966).

2 See 25 NLRB Ann. Rep 18 (1960)

8 See sec. 14(c) (1) of the Act.

¢ These self-imposed standards are primarily expressed in terms of the gross dollar volume
of business in question, 23 NLRB Ann Rep 18 (1958) See also Floridan Hotel of Tampa,
124 NLRB 261 (1959), for hotel and motel standards.

5 While a mere showing that the Board’s gross dollar volume standards are met s
ordinarily insufficlent to establish legal or statutory jurisdiction, no further proof of legal
or statutory jurlsdiction is necessary where it is shown that its “outflow-inflow” standards
are met. 25 NLRB Ann. Rep. 19-20 (1960) But see Stouxr Valley Empire Electric Assn,
122 NLRB 92 (1958), as to the treatment of local public utilities

8 Mezican American Unity Council, 207 NLRB No 128 (Chairman Mlller and Members
Fanning and Penello) ; Current Construction Corp, 209 NLRB No. 86 (Chairman Miller
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ployers. In Mexican American Unity Council, the Board found a non-
profit community development corporation funded by grants from
various Federal agencies and private organizations an employer within
the meaning of section 2(2) of the Act. The Board found that the
employer only incidentally promoted educational and charitable objec-
tives and that its various programs, including job training and eco-
nomic development programs, were principally related to promoting
and advancing commercial activities.” The Board concluded that the
employer’s operational expenditures were sufficient to meet the juris-
dictional standards for nonretail and retail enterprises and that it
would effectuate the purposes of the Act to assert jurisdiction.

In Current Construction Corp., the Board majority decided not to
assert jurisdiction over a joint venture engaged in tree maintenance
under contracts let by the Parks Department of New York City, which
was itself exempt from the Board’s jurisdiction under section 2(2)
of the Act. The evidence established that the department by contract
and in practice retained a pervasive degree of control over the employ-
er’s operations with respect to performance of work, labor relations,
and “virtually all of the basic working conditions customarily found
in collective-bargaining agreements.” ® The Board majority concluded
that the degree of control exercised by the department precluded the
employer from effectively bargaining with any union.®

In Howard University, the Board majority found it inappropriate
to assert jurisdiction because Howard’s unique relationship with the
Federal Government, including continuous Government subsidiza-
tion, control by various Government agencies and adoption of the
Federal Government’s wage scales and personnel policies, precluded
effective use of the collective-bargaining process by the university.*

and Members Jenkins, Kennedy, and Penello, Member Fanning dissenting); Howard
Unwersity, 211 NLRB No 11 (Chairman Miller and Members Jenkins and Kennedy ;
Members Fanning and Penello dissenting)

7 Although the employer provided various health and social service progiams for Amer-
jicans of Mexlcan descent, the employer also had several wholly owned subsidiaries, incor-
porated for profit under Texas law, which invested in real estate and had controlling
interests in various commercial ventures and activities

8 Members Jenkins, Kennedy, and Penello noted also that the services performed by the
employer were intimately connected with, and were the same type as that performed by,
the department’s exempt operation Chairman Miller was not persuaded that the similarity
of the services performed was truly relevant to the issue of whether the Board should
assert jurisdiction, but concurred in all other respects with the majority decision

% Member Fanning, dissenting, would have asserted jurisdiction because. whatever the
degree of control over the employer’s operations possessed by the department, the employer
was still capable of bargaining effectively with a labor organization over its employees’
working conditions

10 Members Fanning and Penello, dissenting, would have applied in this case the same
jurisdictional standard as the Board applies to Government contractors, namely, whether
the university has enough authority over labor relations to enable it to satisfy its bargain-
ing obligations under the Act They concluded that there had been no showing that the
university had so little discretion over the conduct of its labor relations as to negate the
benefits of collective bargaining They also noted that the university had engaged 1n

(Continued)
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B. Professional Groups

In Bodle, Fogel, Julber, Reinhardt & Rothschild,* the Board
majority declined to assert jurisdiction over law firms as a class. The
Board majority found that the professionally legal, rather than com-
mercial, nature of the work of law firms made minimal the degree of
impact, if any, on interstate commerce of potential labor disputes be-
tween law firms and their employees. In addition, there were serious
policy and administrative problems in establishing and administering
a reasonable jurisdictional standard for law firms, as well as practical
considerations involving access by employees in the law firm to con-
fidential information concerning labor organizations other than the
petitioner, which led the Board to decline to assert jurisdiction.!?

In another case,*® the Board majority declined to assert jurisdiction
over a Cleveland, Ohio, medical center consisting of 10 osteopaths who
treated virtually all local patients. The center provided no overnight
care and referred all patients in need of hospitalization to a hospital.
Although the employer received a gross income of over $700,000, most
of which derived from Federal and state health care programs, the
Board majority, relying on Alameda Medical Group,** found that the
employer’s medical practice was essentially local in character and had
too insubstantial an impact on commerce to warrant an assertion of
jurisdiction over it.*®

collective bargaining with several employee groups and that, because the Board assumes
plenary jurisdiction over private sector labor relations in the District of Columbia where
the university is located, the Board decision left the sought-after employees in ‘‘a
permanent no-man’s land ”’

1206 NLRB No. 60 (Chairman Miller and Members Jenkins and Kennedy; Members
Fanning and Penello dissenting).

12 Members Fanning and Penello, dissenting, would have found that the business of
law firms, which involves thc sale of personal services, as well as the nature of the clients
served thereby, the industries involved, and the amount of out-of-state travel by members
of the law firm, established that the law firm involved in this case had more than a minimal
impact on commerce They were not persuaded that there were any practical conslderations
requiring rejection of jurisdiction As lawyers may themselves organize under the protec-
tion of the Act, despite the confidential relatlonship between lawyer and client, Members
Fanning and Penello did not see why clerlcal employees cannot appropriately exercise
the same rights because of their relationship to the lawyers they serve. In addition, Mem-
bers Fanning and Penello belleved that the exemption of law firms as a class from juris-
diction under the Act could not be based, as it was, on the activities of a single medium-
sized law firm. Finally, Members Fanning and Penello would have applied the Indirect
outflow standard for nonretail enterprises to assert jurisdiction over law firms in general
and the employer in particular or, alternatively, they would have established a new dollar
amount for law firms. s

13 Drg A. 0. Allenius & R. F. Leedy, Jr., d/b/a Cleveland Avenue Medical Center, 209
NLRB No. 60 (Members Jenkins and Kennedy, Chairman Miller concurring separately,
Members Fanning and Penello dissenting).

14195 NLRB 312 (1972).

15 Members Jenkins and Kennedy pointed out that the employer’s medical center opera-
tion was substantially different from the operations of nursing homes, hospitals, or health
care facilities over which the Board has established different jurisdictional standards
Chalrman Miller concurred on the broader basis that the practice of medicine by individual
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C. Private Educational Institutions

In one case decided during the report year,'® the Board majority,
adopting the decision of an administrative law judge, declined to
assert jurisdiction over the United Hebrew Schools of Detroit, Michi-
gan, a nonprofit organization providing Jewish and Hebraic educa-
tional instruction at the nursery school, elementary school, high school,
and college levels. Although the United Hebrew Schools had a gross
annual revenue in excess of $1 million and made purchases from
out-of-state firms of $50,000, the admnistrative law judge concluded
that the employer, which was primarily engaged in after-school re-
ligious education, did not have the same impact on interstate com-
merce, and, therefore, was not subject to the same jurisdictional stand-
ard, as nonprofit educational institutions.'” He held that the General
Counsel failed to introduce any evidence as to the impact on commerce
of children’s after-school religious education generally and thus there
was no basis in the record to determine whether it would effectuate the
policies or purposes of the Act for the Board to assert jurisdiction over
this class of employer and, if so, what standard would be appropriate.'®

Thereafter, in another case,'® the Board decided that it would not
effectuate the purposes of the Act to assert jurisdiction over the Board
of Jewish Education of Greater Washington, D.C. The Board of
Jewish Education, a nonprofit religiously oriented institution with a
total annual budget of approximately $300,000 derived from contribu-
tions and modest tuition charges, trained teachers and provided Jew-
ish religious training to high school students in various locations
in the Greater Washington area. The faculty consisted of individuals
who were otherwise employed. The Board concluded that it would
not effectuate the policy of the Act to assert jurisdiction over institu-

physiclans primarily with local patients is local in character and is not a commercial enter-
prise over which the Board ought to assert jurisdiction absent a clear congressional intent
Members Fanning and Penello, dissenting, would not have treated the employer differently
than other Institutions in the health care field, such as proprietary hospitals, nonproprie-
tary and nonprofit nursing homes, and home-health care agencles In their opinion, the
employer’'s operations have a substantial effect on commerce

16 Agsn. of Hebrew Teachers of Metropolitan Detroit, a/w American Fed. of Hebrew
Teachers & American Fed. of Teachers (United Hebrew Schools of Metropolitan Detroit),
210 NLRB No. 132 (Chairman Miller and Members Jenkins and Penello ; Member Fanning
dissenting).

17 See Cornell University, 183 NLRB 329 (1970); Shattuck School, 189 NLRB 886
(1971) ; National Labor Relations Board Rules and Regulations, Series 8, as amended,
sec 103 1, “Colleges and universities.”

18 Member Fanning, dissenting, would have applled the $1 milllon gross revenue juris-
dictional standard reestablished for employers operating educational facilities and would
have found that the United Hebrew Schools satisfied that standard inasmuch as it operated
the types of schools over which the Board has asserted its jurisdiction

1 Board of Jewish Education of Greater Washington, D.C., 210 NLRB No. 150 (Chairman
Miller and Members Jenkins and Penello)
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tions, as here, primarily religious and noncommercial in character and
purpose, whose educational endeavors were limited essentially to
furthering and nurturing their religious beliefs.

D. Special Educational Institutions

The Board decided three cases ?° involving special educatlional insti-
tutions. In Epi-Hab Ewvansville, the Board, relying on' Sheltered
Workshops of San Diego' decided that it would not effectuate the
purposes of the Act to assert jurisdiction over a nonprofitable char-
itable institution which provided job training, gainful employment,
industrial placement, and other aid to epileptic persons. Epileptics
were referred to Epi-Hab from various agencies, including state
vocational rehabilitation agencies, which subsidized Epi-Hab’s train-
ing program. Individuals working for Epi-Hab were subject to layoff,
discipline, and discharge for reasons other than their medical condi-
tion and they received paid vacations and at least minimum wages
which were not reduced when they were prevented from working by an
epileptic seizure. Companies which provided work to Epi-Hab, such
as hand assembly work, also supplied the necessary raw materlals In
declining to assert jurisdiction over Epi-Hab, the Board concluded that
Epi-Hab’s commercial activities were merely ancillary to its rehabilita-
tive objective so that a labor dispute would have only minimal impact
on commerce.

In Ming Quong thldrens Center, the Board majority declined to
assert jurisdiction over a nonprofit corporation whose purpose was to
help troubled children resolve their emotional problems. In so doing.
the Board majority overruled the Board's decisions in C'hildren’s Vil-
lage? and Jewish Orphans Home * and reasserted its congressionally
approved practice of declining to assert jurisdiction over “religious,
educational, and eleemosynary employers” unless there is a showing,
not present in Ming Quong, that the particular type or class of in-
stitution has, unlike most charitable institutions, a massive impact on
interstate commerce. The Board majority concluded that t}le employ-

2 Epi-Hab Evensville, 205 NLRB No. 114 (Chairman Miller and Members Fanning,
Jenkins, Kennedy, and Penello) , Ming Quong Children’s Center, 210 NLRB No. 125
(Chairman Miller and Member Penello ; Member Kennedy concurring in the result; Mem-
ber Fanning dissenting) ; West Oakland Home d/b/a Lincoln Child Center, 211 NLRB No.
118 (Chairman Miller and Member Penello ; Member Fanning dissenting).

21126 NLRB 961 (1960).

2186 NLRB 953 (1970).

2 Jewish Orphans Home of Southern California a/k/a Vista Del Mar Child Care Service,
191 NLRB 32 (1971). .
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er’s activities were noncommercial in nature and intimately connected
with the charitable purposes of the institution.?

Subsequently, in another case,® the Board majority,* relying on
Ming Quong, supra, declined to assert jurisdiction over a nonprofit
corporation which provided residential treatment, day treatment, and
group home treatment for emotionally disturbed children in the Oak-
land, California, area. The employers, like Ming Quong, had no medi-
cal facilities, employed no physicians or teachers, made most of its
significant purchases locally, and derived most of its revenue from
various Federal and state agencies, although a portion thereof derived
from private fees.

E. Other

In a case involving the District of Columbia Chapter of The Amer-
ican Red-Cross Service,?” the Board asserted jurisdiction over its blood
supply operation, which service, though necessary to the 63 participat-
ing hospitals in the District of Columbia, Virginia, Maryland, and
portions of West Virginia, is performed off the hospitals’ premises and
performed for nonexempt as well as exempt hospitals. The employer
purchased its own equipment, and hired, scheduled, and supervised its
100 employees, approximately 50 of which were registered nurses, all
of whom performed their work in the District of Columbia blood
center and in various field centers. The Board found that the em-
ployer’s operations, which grossed more than $3 million annually, had
a sufficient impact on commerce to warrant the Board asserting juris-
diction. The Board distinguished its decision in /nter-County Blood
Banks,*® where the Board declined to assert jurisdiction over an em-
ployer which maintained blood donor centers located directly inside
the various hospitals to which it supplied blood, almost all of which
were nonprofit hospitals exempt under the provisions of section 2(2),
and the employer’s operations were therefore intimately related to the
hospitals’ exempt operations.

2¢ Member Fanning, dissenting, was of the opinion that the employer’s operations, which
provided highly professional, intensive, extended care, mental health treatment on a
fee basis were not eleemosynary in character and corresponded in broad purpose to those
of hospitals and nursing homes Member Fanning would have asserted jurisdiction over
the employer on the basis of the jurisdictional standard applied to nursing homes

2 West Qakland Home d/b/a Lancoln Child Center, supra.

2 Member Fanning dissenting for the reasons stated in his dissenting opinion in Ming
Quong, supra.

2 American Natl. Red Cross, District of Columbia Chapter, 211 NLRB No 77 (Members
Fanning, Jenkins, and Penello)

2165 NLRB 252 (1967).



III

Effect of Concurrent Arbitration
Proceedings

It is clear that the jurisdiction of the Board over unfair labor prac-
tices is exclusive under section 10(a) of the Act and is not “affected by
any other means of adjustment or prevention that has beenor may be
established by agreement, law, or otherwise.” However, consistent with
the congresswnal policy to encourage utilization of agreements to
arbitrate grievance disputes,® the Board, in the exercise of its discre-
tion, will under appropriate circumstances withhold its processes in
deference to an arbitration procedure.

The Board has long held that, where an issue presented in an unfair
labor practice proceeding has previously been decided in an arbitration
proceeding, the Board will defer to the arbitration award if the pro-
ceedings appear to have been fair and regular, all parties had agreed to
be bound, and the decision of the arbitration panel is not clearly
repugnant to the purposes and policies of the Act.? Before the Collyer
decision,® the Board had deferred in a number of cases * where arbitra-
tion procedures were available but had not been utilized, but had
declined to do so in other such cases.® In the Collyer dec‘ision,6 the

1B g, Textile Workers Union v. Lincoln Mills, 353 U.S. 448 (1957) ; United Steelworkers
v. Warrior & Gulf Navigation Co, 363 U S. 574, 578-581 (1960). ,

2 Spielberg Mfg. Co, 112 NLRB 1080, 1082 (1955). |

3 Collyer Insulated Wire, 192 NLRB 837 (1971) See 36 NLRB Ann Rep 33-37 (1972).

¢E g, Jos. Schlitz Brewing Co., 175 NLRB 141 (1969) The case was dlsm}ssed, without
retalning jurisdiction pending the outcome of arbitration, by a panel of three members,
Members Brown and Zagorla did so because they would defer to arbitration; Member
Jenkins would not defer but dismissed on the merits 34 NLRB Ann Rep 35-36 (1969);
Fhintkote Co, 149 NLRB 1561 (1964) 30 NLRB Ann Rep. 43 (1965) AMontgomery
Ward & Co, 137 NLRB 418, 423 (1962); Consolidated Awcraft Corp, 47 NLRB 694,
705-707 (1943).

5 B.g., cases discussed in 3¢ NLRB Ann. Rep. 34, 36 (1969); 32 NLRB Ann. Rep. 41
(1967) , 30 NLRB Ann. Rep 43 (1965) !

¢ Members Fanning and Jenkins dissented in separate opinions to the policy announced
therein. Both have continued to adhere to the views expressed in thelr respective dissents
and have dissented in many of the cases issued during the report year in which the Collyer
doctrine has been applied. A recurrent theme of these dissents, as noted more particularly
in the discussion of the varlous cases hereafter, Is that the Collyer doctrine has been
expanded in subsequent cases to the point where the Board has abdleated, its statutory
responsibilities and denled its processes to employees, labor organizatlons, and employers
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Board established standards for deferring to contract grievance-
arbitration procedures before arbitration has been had. During the
report year, a number of cases have been decided which involve the
application of these standards.

A. Subject Matter Appropriate for Deferral

1. Unilateral Changes in Conditions of Employment

The Collyer case itself involved an alleged unilateral change in con-
ditions of employment in violation of section 8(a) (5) and (1) of the
Act. During the report year, the deferral policy announced in that
decision was applied in two cases involving alleged unilateral changes
in conditions of employment in violation of the Act.” In deciding
whether or not to defer,-the Board majority considered the language
of the parties’ collective-bargaining agreement, their contentions con-
cerning events surrounding the execution of the contract, and their
past practices.

In Columbus & Southern Ohio Electric, the Board majority de-
ferred where the complaint alleged that the employer had violated
section 8(a) (5) and (1) by unilaterally transferring unit work. For
some years, the union had represented employees under a single col-
Jective-bargaining agreement which preserved the separate identity
of two historically distinct units reflecting the organization of the
employer along divisional lines. The current collective-bargaining
agreement between the parties contained separate provisions applica-
ble to each of the respective units, as well as a management rights
clause and grievance-arbitration procedures. In concluding that de-
ferral was appropriate, the Board adopted the administrative law
judge’s findings that the dispute between the parties arose out of
claimed contractual rights under the separate divisional provisions
and the management rights clause of the contract, that the grievance-
arbitration provisions were specifically applicable to the issues in-
volved, and that, therefore, it was reasonable to anticipate that
interpretation of the contract would resolve the alleged unfair labor
practices. Members Fanning and Jenkins dissented as they found no
“discernible” basis in the contract for the employer’s claimed right to
unilaterally transfer unit work and deemed the employer’s action a fla-
grant repudiation of the recently executed contract in patent viola-
tion of section 8(a) (5). The dissent further argued that the only issue
remaining for determination by an arbitrator was the remedy for the

7 Columbus & Southern Ohiwo Electric Co, 205 NLRB No. 33 (Chairman Miller and
Members Kennedy and Penello; Members Fanning and Jenkins dissenting) , Gramite City
Steel Co, subswdiary of Natl. Steel Corp., 211 NLRB No 135 (Chairman Miller and
Members Kennedy and Penello; Members Fanning and Jenkins dissenting).
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violation and that deferral to the arbitral forum could not result in
the fashioning of an effective remedy. In Granite City Steel, the Board
adopted the decision of the administrative law judge and deferred
the complaint involving an alleged violation of section 8(a) (5) and
(1) resulting from the employer’s unilateral discontinuance of its
past practices of granting “14-hour call out pay,” overtime pay, and
meal tickets in certain circumstances not specifically required by its
contract with the union. With respect to the “call out” pay, the par-
ties, pursuant to the grievance-arbitration provisions of the contract,
had submitted the issue to an arbitrator who had ruled that the em-
ployer’s past payments of such benefits lacked contractual recogni-
tion and, therefore, did not obligate the employer to contmue to make
such payments. The admlnlstmtue law judge concluded that the
proceedings before the arbitrator were consistent with the Board’s
standards for deferral under Spielberg. With regard to!the issues
raised by the remaining alleged unfair labor practices, the admlnlstra-
tive law judge noted that they were subjects which wexe presently
being considered in the grievance process established under the con-
tract and found that deferral to that procedure was fully warranted
under Collyer. Members Fanning and Jenkins dissented, contending
that the longstanding practices of the employer controlledlthe mean-
ing of the contract and that the unilateral change of such practices
raised an issue which the arbitrator was not competent to resolve
|
2. Union Fines of Employer Representatives

During the previous report year, the Board, in Houston Chronicle,®
extended the principles enunciated in Collyer to cases involving al-
leged violations of section 8(b) (1) (B), which prohibits a labor or-
ganization or its agents from restraining or coercing an employer in
the selection of his representatives for the purposes of colliective bar-
gaining or the adjustment of grievances. During this report year, the
Board continued to apply the Collyer doctrlne, as refined in Houston
Chronicle, to this section of the Act in the following related cases.

In Washzngton Post,? the Board majorlty reversed the administra-
tive law judge’s finding that the union had violated section 8(b) (1)
(B) by threatening to bring union charges or take other reprisals
against three of the employer's foremen, all of whom werl'e members
of the union, because they performed acts within the scope of their

supervisory authority. In so doing, the Board majorityinoted the
— l

8 Houston Mailers Union 86, a/w Intl. Mailers Union (Houston Ohronicle Publishing
Co.), 199 NLRB No 69 (1972). See 38 NLRB Ann Rep 38 (1973).

® Columbie Typographical Unwon 101, Intl Typographical Union of North America
(Washington Post Co.), 207 NLRB No. 123 (Chairman Miller and@ Members' Kennedy and
Penello ; Members Fanning and Jenkins dissenting). [
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existence of provisions in the parties’ collective-bargaining agreement
which set forth the extent of the authority of a foreman and which
prohibited the fining, disciplining, or expulsion of a foreman by the
union “for any act in the performances of his duties as foreman.” That
agreement also contained a grievance procedure which culminated
in binding arbitration covering “any controversies involving interpre-
tation or application of the agreement. . . .” Finding the legal prin-
ciples of Houston Chronicle fully applicable to the situation in this
case, the Board majority concluded that the dispute between the par-
ties primarily involved the extent of a foreman’s authority and was
capable of resolution through contract interpretation and that, in
view of the union’s present willingness to settle the dispute by volun-
tary means, deferral was appropriate. In their dissent, Members Fan-
ning and Jenkins considered the underlying dispute as one of statutory
rather than contractual dimensions, concluding that no issue of con-
tract interpretation was presented as the collective-bargaining agree-
ment clearly authorized the actions of the foremen. They further
charged that deferral to arbitration would be futile where, as here,
the union had previously disputed the authority of any arbitrator to
define the scope of supervisory powers and had failed to comply with
an arbitrator’s award involving similar issues in the past.

In a second Washington Post case,'® the Board majority deferred an
alleged violation of section 8(b) (1) (B) resulting from the union’s
fining of a journeyman designated as a supervisor by the employer,
for his failure to attend a meeting during which the union investigated
the discharge of a member whom the journeyman-supervisor had
recommended for discharge. The collective-bargaining agreement was
the same as that in the previous Washington Post case, supra, but the
underlying issue involved a different provision of that contract relat-
ing solely to the authority of journeyman-supervisors. Unlike the
contractual provisions with respect to foremen, the journeyman-
supervisor clause was silent as to whether the union was prohibited
from disciplining such supervisors. The Board majority concluded
that an issue involving contract interpretation had bee