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THE NATIONAL LABOR RELATIONS BOARD
IN THE LAST YEAR OF WAR

THE ending of hostilities and the conclusion of the war coincided
with the close of 10 years’ administration of the National Labor
Relations Act by the Board. During the fiscal year 1945, as in the
earlier war years, the dominant force in the Board’s activities was the
war, and the accompanying need for absolute protection of the basic
statutory rights of workers to freely organize and bargain collectively
through representatives of their own choosing. During this period the
Board contributed its share to stability on the Nation’s labor-industrial
scene by promptly removing one of the principal causes of strife, the
interference by employers with employee attempts to organize and
bargain collectively. :

The Act is limited; it is not a cure-all for strikes. It was designed
simply to protect workers in a right, long recognized but until passage
of the Act not protected by law; “the right to self-organization, to
form, join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to engage in
concerted activities, for the purpose of collective bargaining, or other
mutual aid or protection.”

Disputes over recognition of this right historically had been the
chief cause of costly strikes and lock-outs. The right to select his
own representatives for collective bargaining is one that is deeply
ingrained in the American worker, and any impairment of this right
is fraught with the danger of industrial warfare unless the Govern-
ment affords a legal method of redress. For example, during the
war of 1917-18 when there was no National Labor Relations Act,
labor disputes which caused the greatest concern to the Government
arose primarily out of organizational issues. Thus, in World War I,
such controversies inevitably led to widespread strikes, for without
the Government to offer the worker the orderly procedures for his
protection he was left to the use of economic force in order to assert
his right to organize. To stem this loss of needed production the
War Labor Board of 1918 was hastily implemented. Later that
Board was disbanded and it was not until July 5, 1935, when the
National Labor Relations Act was passed, that workers were granted
this protection of a right long since recognized as a necessity by pre-
vious legislation and the Supreme Court.

The Nation was able to enter World War IT with machinery under
the National Labor Relations Act well established and accepted.
Fully trained by the experiences and demands of the defense program,
the Board was able to meet the even greater demands of a war econ-
omy. Increased hours, the strain of wartime housing and transpor-
tation, the increased cost of living, the diminishing supply of civilian
goods, are but a few of the factors which contributed to abnormal
economic conditions making more essential than ever that the agencies

1
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of the Government be utilized to eliminate the sources of friction and
poor morale which could develop into serious interruptions of pro-
duction. The Board recognized that every unsettled question of
majority representation and every allegation of unfair labor practice
constituted a potential impairment of production and morale which
demanded immediate attention. Tested and accepted, its services
were available to resolve such disputes through resort to its orderly
and peaceful procedures. In this way the Board received and resolved
unsettled and highly explosive situations in new and expanding plants
affected by the huge impact of the war upon American industry.

Thus, the Board’s contribution fo the national welfare throughout
the war period continued to be first, the elimination of unfair labor
practices which impede the acceptance of sound collective bargaining
practices; and second, the prompt determination of disputes as to
employees’ choice of their bargaining agents. In addition to dis-
charging these duties, the Board conducted strike polls, a responsi-
bility assigned it by the War Labor Disputes Act, and protected the
right of employees affected by the merger of domestic telegraph
carriers, under an amendment to the Communications Act of 1934.

In the fiscal year 1945 the Board’s preoccupation with cases involv-

ing vital war operations continued to be demonstrated by the frequency
with which the Board’s services were: invoked in certain industries.
As in the previous war years, over half of the elections held by the
Board were conducted in 7 major industries, all engaged in pro-
ducing basic war equipment and supplies. Over 1,000,000 employees
were eligible to vote in the 4,919 elections and cross-checks held
during the year. Iron and steel headed the list,” followed by food,
chemicals, electrical equipment, and textiles. Aircraft and shipbuild-
ing dropped out of the first 7 industries in terms of number of
elections held, but ranked second and fourth respectively in terms of
the number of votes cast.
" Since 1935, unions, employers, and individual workers in the conti-
nental United States, in Alaska, Hawaii, and Puerto Rico have brought
over 77,000 cases to the Board. Of these, 37,306 involved unfair
labor practice charges and 39,925 concerned questions concerning
employee representation. In 1945 alone, a tota& of 9,737 cases were
filed with the Board. Less than 25 percent of them, 2,427, involved
questions of unfair labor practice; the remaining 7,310, or 75.1 per-
cent, asked for Board resolution of questions concerning union
representation.

A total of 9,310 new representation petitions were filed with the
Board in 1945, an increase of 10.7 percent over 1944, On the other
hand, fewer unfair labor practice cases were filed than in any of the
preceding years. Those filed, 2,427, represent a decrease of 5.7 per-
cent from the number docketed during the preceding year.

This rise in the ratio of representation cases to unfair labor practice
cases continues a trend begun some years ago. In 1937, for example,
the unfair labor practice cases comprised 71 percent of the cases filed
with the Board, as against 29 percent representation cases. The
trend to representation cases started in 1941, when representation
cases had climbed to 47.4 percent of the cases filed. That year
marked the beginning of a great increase in the number and propor-
tion of representation cases, which continued throughout the succeed-
ing years. This can be clearly seen by the fact that in 1945, 75
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percent of the 9,737 new cases filed were representation cases, as com-
pared with 19 percent in 1936. ;

This shift in the relative proportion of representation to- unfair
labor practice cases filed over the 10-year period indicates the Board’s
progress toward achieving the objective of orderly employer-employee
relationships and also growing acceptance of the principles of collective
bargaining underlying the Act. Further, it reflects the expansion of
labor organization into new fields as new war plants opened and others
expanded. Such expansion naturally meant the increasing determi-
nation, by resort to the Board’s election processes, of new represent-
atives for collective bargaining. Also, the state of the labor market,
characterized by shortage of manpower and less unemployment,
made less likely the resort to unfair labor practices, such as discrimi-
natory discharges.

For several years the Board has followed the practice of holding
elections in an increasing number of cases, in order to ascertain the
desires of the employees for or against representation by unions.
While the device is now commonly accepted, it is not required by
statute, which expressly provides that the Board “may take a secret
ballot of employees, or utilize any other suitable method’ to ascertain
the exclusive representative. However, the Board’s experience has
shown that the secret ballot is, generally speaking, the most acceptable
method of resolving such a question in contested cases. A necessary
condition to the continued use of this practice is that the atmosphere
of a collective bargaining election be free of any coercive tactics or
undue influence directed at the employees, whether attributable to
the employer, a contesting union, or any other source, because the
Board is deeply concerned that employees shall be protected in their
statutory right to select representatives of their own choice.

The Board conducts three different types of elections for the purpose
of resolving questions of representation. These are: (1) Consent elec-
tions which are held upon the agreement of all the parties concerned
without a formal record being made in the case; (2) stipulated elec-
tions, also based upon the mutual consent of all the parties, but also
providing for formal Board certification or dismissal, depending on
the outcome of the election; and (3) ordered elections, which are
directed by the Board after a hearing has been held and a formal
record made in the case. There is, however, no difference in the actual
balloting or conduct of the election under the three procedures. The
consent procedure has always been more widely used than the ordered
election. Last year, however, as in the previous year, the ordered
election has grown in use.

Also made available to the parties are such informal procedures
known as consent cross-check and stipulated cross-check. Under the
consent cross-check procedure, the parties agree that the Board’s
agents may determine whether or not a union represents a majority,
by checking the number of signed union cards against the names on
the pay roll furnished by the employer. The last step in the process-
ing of the case occurs when the Board’s agents report the results of
the cross-check to the parties. The stipulated cross-check differs from
the foregoing device only in that the parties agree that the Board in
Washington shall finally dispose of the case, either by a formal certi-
fication in the event a union wins or by a formal dismissal if no union
is successful.
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In the 10 years since 1935 the Board has conducted nearly 24,000
elections and cross-checks, 'in which over 7,000,000 employees were
eligible to express their desires. The importance of self-determination
to the individual worker is demonstrated by the consistently high
percentage of eligible employees who actually voted. Throughout
this period 6,114,725, or 83.9 percent of those eligible to vote, went to
the polls to express themselves for or against a bargaining representa-
tive. - Only 6,829 elections, or 28.5 percent, were based on formal
Board decisions; the remaining 71.5 percent, 17,119, were held by
consent of all parties. '

During the year 1945, the Board conducted 4,919 elections, in which
1,087,177 employees were eligible to cast ballots. Nearly 900,000
employees appeared at the polls to vote. The consent procedure was
utilized in 68.4 percent of these elections; the remaining 31.6 percent
were ordered. A bargaining agent was selected in 4,078 or 82.9 per-
cent of the elections held. The ballots cast in favor of a wunion,
706,569, represented nearly 80 percent of the total number of valid:
votes cast. .

Affiliates of the C. I. O. participated in 2,673 elections, or 54.3
percent, and won 71 percent. Unions affiliated with the A. F. of L..
participated in 2,373, 48.2 percent of the number held, and were
successful in 68.3 percent. Unaffiliated unions were on the ballot
in 878 elections, 17.8 percent, and were successful in 54.3 percent of
them. No union was selected in 841 elections, or 17.1 percent of the
total conducted. :

-Since the purpose of the Act is to give workers an opportunity
to choose and act through representatives free from employer inter-
ference, the whole purpose is defeated if employers are permitted to
interfere with, restrain, or coerce workers. In this connection,
Section 8 of the Act enumerates 5 unfair labor practices forbidden
to employers. The most frequent charges, figuring in 67.5 percent
of the 2,427 unfair labor practice cases filed with the Board in 1945,
alleged discrimination with regard to hire or tenure of employment;
this allegation appeared in 1,639 cases. The only notable variation
from 1944 experience in the unfair labor practice cases filed, was an
increase of 9 percent in the number of cases in which a refusal to
bargain was put in issue. : :

The Board closed 2,308 unfair labor practice cases during the year.
Eighty-seven and six-tenths percent of them were handled informally,
without recourse to formal hearing and written decisions. The
remedies in the cases closed by settlement or by compliance with
Intermediate Report, Board order, or court decree, were varied. A
total of 1,919 workers were reinstated to remedy discriminatory dis-
charges, while 125 others were reinstated after strikes caused by un-
fair labor practices. Back pay amounting to $997,270 was paid to a
total of 1,973 workers who had been the victims of discriminatory
practices. Company-dominated unions were disestablished in 54
cases. Collective bargaining negotiations were ordered in 116 cases.
The posting of notices was required in 576 cases. '

At the end of June 30, 1945, the Board had conducted a total of
637 strike ballots in -accordance with Section 8 of the War Labor
Disputes Act. In all, since passage of that Act on June 25, 1943,
the Board received a total of 2,375 strike notices. Of these, 1,580
were withdrawn and 144 were pending on July 1, 1945. . :
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During the last year of the war the Board continued its policy of
cooperating fully with other Federal agencies and extended the liaison
procedures which were established upon declaration of war. Every-
effort was made to give priority to important cases which might
interfere with war production; constant relationships were maintained
with the Army, Navy, War Production Board, War Shipping Admin-
istration, National War Labor Board, and the Conciliation Service
of the Department of Labor, for the purpose of exchanging informa-
tion and coordinating all efforts for the maintenance of industrial
peace.

A statistical analysis of the cases filed and handled, and of the
elections conducted during 1945 i1s presented in Chapter I1I. The
principles established by the Board in its decisions in representation
and unfair labor practice cases are outlined in Chapters III and IV.
The issues of major importance in the application of the Act as
decided by the courts in 1945 are presented in Chapter V. A discus-
sion of the second year’s experience of the Board in administering
certain sections of the War Labor Disputes Act and the Telegraph
Merger Act is presented in Chapter V1.



A STATISTICAL ANALYSIS OF CASES HANDLED

ON June 30, 1945, the National Labor Relations Board completed
10 years, during which time its activities have covered the 3,000,000
square miles of continental United States besides Alaska, Hawaii,
‘and Puerto Rico. Unions, employers, and individual workers from
the largest cities to the most isolated locations have brought to the
Board over 77,000 cases under the National Labor Relations Act.
The Board’s agents have conducted investigations and held elections
"in varied industries and in many localities, in the shadow of the
Northwest forests, amid the noise and clatter of the Pittshurgh steel
mills, in the hum of the textile mills, and on ships in port.

A little more than half of the cases filed with the Board have involved
the question of representation of employees for the purpose of collec-
tive bargaining. The remainder have concerned charges of unfair
labor practices. The trend in the relative proportion of representa-
tion to unfair labor practice cases filed over the 10-year period is
indicative of the Board’s progress toward the objective of orderly
employer-employee relationships and acceptance og the principles of
collective bargaining: the early years saw much of the Board’s time
and effort spent in court action and many injunction proceedings, but
after the Act was declared constitutional by the Supreme Court in
April 1937, the volume of cases increased with the unfair labor prac-
tice cases predominant. However, the year 1941 marked the begin-
ning of a tremendous increase in the number and proportion of repre-
sentation cases, which continued throughout the succeeding years.
For example, in 1945, 75 percent of the 9,737 new cases filed were
representation cases, as compared with 19 percent in 1936.

Table 1..—Cdses filed during the fiscal years 1936-45, by type

! Number of cases Percent of total
Fiscal year Unfair | Represen- | Unfair | Represen-
All cases | labor prac- tation labor prac- tation
tice cases cases - | tice cases cases
1936-45 _ o iiimimmees 77, 81 37,308 39,925 48.3 51.7
1,068 865 203 81.0 19.0
4,068 2,805 1,173 71.2 28.8
10, 430 6, 807 3,623 65.3 34.7
6, 904 4,618 2,286 66. 9 33.1
6,177 3,934 2,243 63.7 36.3
9, 151 4,817 4,334 © 52.6 47.4
10,977 4,067 6,010 45.2 54.8
, 543 3, 6,140 35.7 64.3
9,176 2,573 6, 603 28.0 72.0
9,737 2, 7,810 24.9 75.1
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ELECTIONS AND CROSS-CHECKS

The representation case has been the medium through which
millions of American workers have expressed their choice of bargaining
agents. In 10 years, more than 6 million employees have participated
in approximately 24,000 elections and cross-checks. The importance
of self-determination to the individual worker is demonstrated by
the consistently high percentage of eligible employees who actually
vote. Throughout the past 10 years 83.9 percent of those eligible to
cast ballots have voted either for or against a union. B

The number of elections and cross-checks conducted by the Board
increased sharply in the last 5 years as compared with the first 5 years.
Over 85 percent of all the elections conducted were held in the years
1941-45. In 1945 alone, 4,919 elections and cross-checks were held,
involving over 1 million eligible voters. .

The Board conducts three different types of elections for the purpose
of determining questions of representation. These are (1) consent
elections, which are held upon the agreement of all the parties con:
cerned without a formal record being made in the case; (2) stipulated
elections, also based upon the mutual consent of all the parties but,
in addition, providing for formal Board certification or dismissal
depending on the outcome of the election; and (3) ordered elections,
which are directed by the Board after a hearing has been held and a
formal record made 1n the case. There is, however, no difference in
the actual balloting or conduct of the election under the three different
procedures. The consent procedure has always been more widely
used than the ordered election. However, in the past 2 years there
has been increasing resort to the ordered type. »

Table 2.—Elections and cross-checks conducted during the fiscal years 1936-45, by type

Number of elections and
cross-checks Percent of total | nymper Valid
Fiscal of votes
year eligible cast
Total |Consent!| Ordered | Consent!| Ordered [ VOters

23,048 17,119 6, 829 7.5 28.5] 7,284,486 | 6,114,725
31 23 8 74.2 25.8 9, 512 7,734
5 217 48 81.9 18.1 181, 424 164, 207
1,162 812 340 70.5 20.5 304, 558 343, 687
481 265 64.5 36.5 207, 597 177, 215
1,192 676 518 58,7 43.3 595,078 532, 355
2,034 532 79,3 20.7 788,311 | - 729,737
4,212 3,317 895 78.7 213 | 1,208, 567 1,067, 037
4,153 , 991 1,162 72.0 28.0 | 1,402,040 1, 126, 501
4,712 3,203 1, 68.0 32.0 | 1,322,225 1,072, 504
4,919 3,365 1, 554 68.4 31,64 1,087,177 893, 758

1 Includes elections and cross-checks held pursuant to consent or stipulated agreement.

Table 3 gives a detailed break-down of the types of elections and
cross-checks conducted in the fiscal year 1945.

Each year finds the Board conducting elections in a wide variety
of industrial enterprises. Normally, however, a hieavy concentration
is shown in a relatively few of the more basic industries. In 1945, as
in previous years, over 50 percent of the elections were held in seven
such industries. Iron and steel headed the list, with machinery,
food, chemicals, wholesale trade, electrical equipment, and textiles
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following in the order given. Aircraft and shipbuilding dropped out
of the first seven industries in 1945 in terms of number of elections,
but ranked second and fourth, respectively, in number of votes cast.
The number of elections in wholesale trade increased 109 percent over
the previous year, bringing the industry from eleventh to fifth place.!

A bargaining agent was selected in 4,078 or 82.9 percent of the
elections conducted in 1945. Employees cast 706,569 ballots in favor
of a union, or 79.1 percent of the total number of valid votes cast.?

Affiliates of the A. F. of L. participated in 2,373 elections and cross-
checks, or 48.2 percent of the number conducted during the year;
they were successful in 68.3 percent of those in which they participated.
The C. I. O. unions participated in 2,673, or 54.3 percent of the total
number, and won 71 percent.. Unaffiliated unions were on the ballot
in 878 elections or 17.8 percent of all elections held; they were success-
ful in 63.8 percent. . '

Table 3.—~Types of elections and cross-checks conducted, fiscal year 1945

Elections and cross- Eligible voters Valid votes’

checks

Type of g]ectiou or cross-check
Number Percent ‘| Number Percent ‘Number Percent .
Total.__ 4,919 100.0 | 1,087,177 100.0 893, 7568 100.0
Consent__ ... . ___._._... 2,909 61.0 417, 230 38.4 341, 003 38.2
Elections. . ......____._.__ 2,543 51.7 392, 059 36.1 323, 348 36.2
Cross~checks.............. 456 9.3 25,171 2.3 17, 656 2.0
Stipulated.__.__.__._..._______ 366 7.4 125,195 1.6 103,668 11.8
Elections__..___.......... 344 7.0 119, 277 1.0 100,111 11.2
Cross-checks. oo oooeonn 22 0.4 5,018 0.5 3, 557 0.4
Ordered elections_....__._____ 1,554 3.6 544,752 50.1 449, 087 ) 50. 2

‘Table 4.—Results of elections and cross-checks conducted during 1945, by union

affiliation
Elections in which union Elections won by Valid votes cast for -
participated union union
Union affiliation . Percent of Percent of
Number | Number elections in total votes in
Number |of eligible | of valid | Number | which union | Number | elections in
voters [votescast participated which union
participated
2,373 | 510,566 | 414,742 1, 620 68.3 | 215 453 51.9
2,673 752, 211 624, 642 1, 808 7.0 350, 205 56.1
878 337,326 276, 347 560 63.8 140, 821 51.0

As in previous years, the number of elections in which only one
union appeared on the ballot accounted for the great majority of all
elections conducted. The number and proportion of elections in which
one union figured is indicated in the following table.

1 See table 13 in Appendix A, p. 88.
2 Sec table 11 in Appendix A, p. 86,
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Table 5.—Elections and cross-checks conducted in 1945, by the number of unions

participating
Elections and . -
cross-checks Eligible voters
Number of unions participating

Percent Percent Percent

Number of Number of casting
total total valid votes
1 union. _ . 3,883 78.9 577,077 531 82.4
2 unions 979 19.9 471,857 43.4 8§2.2
3 or more unions — 57 L2 38, 243 3.5 78.8

NEW CASES FILED DURING 1945

While the total number of representation petitions filed with the
Board in 1945 increased by 10.7 percent over 1944, in many parts of
the country the gain was even more pronounced. On the Pacific
coast the increase amounted to 32.4 percent; in the West South Central
States, 24.6 percent; and in New England, 15.8 percent; while outside
the continental United States, in Alaska, Hawaii, and Puerto Rico,
422.5 percent more representation cases were filed. Individual States
showing a marked increase in representation cases were California,
New York, and Texas. .

In some areas the number of representation cases declined. The
heaviest drop, 9.8 percent, was experienced in the West North Central
area, particularly in the States of Missouri, Minnesota, and Kansas.?

The over-all_decrease of 5.7 percent in unfair labor practice cases
filed in 1945 did not occur uniformly throughout the Nation. In
New England, the North Central and Mountain States the decrease
ranged from 11 to 23 percent. However, in 15 States, the District of
Columbia, and Puerto Rico even more charges were filed in 1945 than
in any previous year. The heaviest gain was made in California
where 206 unfair labor practice cases were filed, or 61 more than in
the previous year.

The percentage of all cases filed in the different industries followed
the same general pattern as did the election cases described previously.
The over-all proportion. of representation to unfair labor practice
cases of 75 to 25 percent respectively was not uniform for each indus-
trial group. For example, in coal mining, the number of unfair labor
practice cases exceeded the number of representation cases, while in
apparel, highway passenger transportation, and the service trades,
unfair labor practice cases constituted 40 percent or more of all cases
filed. The lowest proportion of unfair labor practice cases, 9.6 per-
cent, was in wholesale trade. Three other groups, water transporta-
tion, utilities, and petroleum had less than 15 percent unfair labor
practice cases.*

In the new upfair labor practice cases filed, the most frequent
charge alleged discrimination with regard to hire or tenure of em-
ployment. This allegation appeared in 1,639 cases filed in 1945, or
67.5 percent of the unfair labor practice cases received. The only
notable variation from 1944 experience was an increase of 9 percent
in the number of cases in which refusal to bargain was an issue.®

3 See table 4 in Appendix A, p. 81, for list of States included in the geographical areas referred to above.

¢ See table 5 in Appendix A, p. 82.
4 See table 3in Appendix A, p. 81.

672163—46——2
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DISPOSITION OF CASES

In 1945, the Board closed over 9,000 cases, bringing to 74,000 the
total number disposed of in 10 years. In 81.2 percent of all the cases
closed, the Board found it unnecessary to resort to formal action in
order to accomplish the purposes of the Act. However, the past 3
years have witnessed a rise in the proportion of cases requiring such
formal procedures as the conduct of a hearing and issuance of a Board
decision.

The number of cases closed before and after formal action is given
for each of the 10 years in the following table. Charts Nos. 3 and 4
indicate in percentage terms the use of informal and formal procedures
in the disposition of representation and unfair labor practice cases
for the 10-year period.

Table 6.—Cases closed before and after formal action, fiscal years 1936-45

Unfair labor practice cases Representation cases
Fiscal year Closed before Closed after Closed before Closed. after
Jscal yea formal action formal action formal action formal action
Number | Percent | Number | Percent | Number | Porcent | Number | Percent
90.4 3,472 9.6 27,652 72.6 10, 420 27.4
83.5 106 16. 6 80 88.2 12 11.8
4.7 94 5.3 506 86.9 76 13.1
06. 4 207 3.6 2, 5566 80.9 602 19.1
90.6 397 9.4 1,701 72.7 838 21.3
88.6 532 |. 11.4 1,968 73.4 724 26.9
90.3 458 9.7 2,874 7.7 824 22.3
91.9 441 8.1 4,875 7.6 1,410 22.4
85.8 b4l 14.2 4,294 72.4 1,634 27.6
84.7 411 15.3 4,353 66.9 2,154 33.1
87.6 286 12. 4 4,438 66. 4 2,346 34.6
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THE NATIONAL LABOR RELATIONS ACT IN PRACTICE:
REPRESENTATION CASES

I HE fiscal year ending June 30, 1945, was marked by a continuing
upward trend in the volume of contested representation cases coming
before the Board. In these cases, if a question concerning the repre-
sentation of employees has arisen, the Board proceeds under Section
9 of the Act ' to investigate and resolve the question by designating
the appropriate bargaining unit of employees and ascertaining what
union, if any, is desired as collective bargaining agent by a majority
of the employees in that unit. If a union is chosen by a majority the
Board issues its certification declaring that the representative so
selected is the exclusive bargaining agent, under Section 9 (a) of the
Act, of all the employees in the specified unit. Representation pro-
ceedings are instituted by a petition, usually filed by a labor organiza-
tion which seeks to be certified as the statutory representative of
employees in an alleged appropriate unit.? The form and content
of the petition and the course of subsequent proceedings leading to a
certification of representatives or dismissal of the petition are outlined
in Article I1I of the Board’s Rules and Regulations.

The limited scope of the present discussion does not permit any
detailed treatment of the procedural aspects of representation cases,
but one recent innovation is noteworthy. By an amendment of
the Rules * which became effective on November 27, 1945. the Board
liberalized its procedure regarding the stage of an investigation af
which the secret ballot election, whereby the Board ascertains em-
ployees’ desires as to collective bargaining representation, may be
conducted. Previously, in contested cases, the election was conducted
only upon the direction of the Board, issued after the hearing. The
new amendment of the Rules, while safeguarding the parties’ statutory
right to a hearing and providing for Board determination of the issues
in dispute, authorizes the Regional Director “in cases which present
no substantial issues,” to conduct a secret ballot among the employees
affected by the investigation, at any stage of the proceeding, ‘‘either

_ before hearing or after hearing but before transfer of the case to the
Board * * *.”” The Board believes that this more flexible procedure
will expedite the final disposition of many simple cases.

! Section 9 of the National Labor Relations Act provides that the representative selected for the purposes
of collective bargaining by a majority of the employees in a unit appropriate for such purpose, is the exclusive
collective bargaining representative of all the employees in such unit. The Act requires that the Board
decide in each case, whether, in order to insure to employees the full benefit of their right to self-organization
and to collective bargaining and otherwise to effectuate the policies of the Act, the unit appropriate for
collective bargaining purposes is ‘‘the employer unit, craft unit, plant unit, or subdivision thereof.” When
& question concerning the representation of employees is raised the Board may investigate and certify the
representative, if any, chosen by the majcrity of the employees in the appropriate unit.

3 Pursuant to Article ITI, Sectior 2 (b) and Section 3, an employer may file a petition when “two or more
labor organizations have presented * * * conflicting claims that each represents a majority of the em-
ployees in the unit or units claimed to be appropnate.” In Maiter of Wisconsin Public Serrice Corporation,
64 N, L. R. B. 15, this provision was interpreted to cover a situation in which two labor organizations each
clalmed a majority in a unit whica to some extent overlapped the unit desired by the other, although npeither
asserted that it represented a majority of employees in the larger unit “claimed to be appropriate’” by the
en;ployar in its petition,

A Article IIT tions 1, 3, 4, 5, 8, 9, and 10 were amended. Section 12 of Article ITI, which provides fer
stipulated and consent elections or cross-checks, remains unchanged. See Ninth Annusl Report, pp. 9-11.

15
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The basic issues involved in all representation cases and the major
principles applied by the Board in resolving those issues have been
fully discussed in prior Annual Reports.* In the very large number
of cases decided during the last fiscal year there was presented, as
always, an infinite variety of factual problems; for the most part
these were solved in accordance with established policies and rules
of decision described in the Eighth and Ninth Annual Reports.” The
following discussion covers decisions issued since the publication of
the Ninth Annual Report ® which illustrate new or important de-
velopments in the representation field. :

THE QUESTION CONCERNING REPRESENTATION

In conformity with the declared purposes of the statute the function
of a representation proceeding is to lay the foundation for a stable
collective bargaining relationship between the employer and a bona
fide labor organization freely chosen by the employees in an appro-
priate unit. The Board initially considers in these procedings whether
or not a question concerning representation has arisen, and generally
finds that this is the case if the employer has refused to recognize a
union seeking to bargain collectively for employees in a given unit.®
In the conventional case the Board thereupon defines the appropriate
bargaining unit and provides for an election wherein the employees
may choose their collective bargaining agent by secret ballot. There
are a number of situations, however, in which no election is directed
even though a petition for investigation and certification has been
duly filed, because it is apparent that an immediate resolution of the
alleged question concerning representation would not serve any useful
purpose or promote the basicstatutory objective of collective bargaining.

Thus, the Board does not proceed with an investigation and election
unless the petitioning union makes a primae facie showing that it
represents a substantial number of employees, sufficient to indicate
that & majority vote is likely to be cast for a bargaining agent.” Nor

4 Se&, especially, Seventh Annual Report, p. 53 fI.; Eighth Annual Report p. 43 f2.; Ninth Annual Report,
23

& Noteworthy cases decided during the first 8 months of the new fiscal year are included. Such decisions,
issued after July 5, 1945, were participated in by Chalrman Herzog, rather than Chairman Millis. They
appear in the volumes beginning with 62 N. L. R. B. -

¢ Failure on the part of the union to request recognition before filing its petition does not preclude a finding
that a question of representation exists, if it aﬁpe&rs at the hearing that the union actually does seek recogni-
tion and the omployer refuses it. Matter of The Jeffrey Manufacdturing Company, 58 N. L. R, B. 1129; Matter
gAllm and Sandilands Packing Company, 56 N. L. R. B. 724; Matter of Pacific Miils, 60 N. L. R. B. 467,

ee also Mutter of Crawford Steel Foundry Company, 58 N. L. R. B, 428 (petitioning union failed to supply
information as to the asserted interest of the intervening labor organization.)

1 Malter of Pacific States Steel Corporation, 57 N. L. R. B. 1084; Matler o{ISulIivan Drydock & Repair Cor-
poration, 83 N. L. R. B. 1171; Matter of Lansing Drop Forge Company, 64 N. L. R. B, 617. The Board’s
nsual requirement is that the petitioner produce specific evidence, such as authorization cards, lndicatlng .
that it represents approximately 30 percent of the employees in the bargaining unit. See Matler of Brad
Foote Gear Works, Inc., 60 N. L. R. B. 97. For situations in which this requirement is relaxed or otherwise
varied, see Malter of Allen and Sandilands Packing Company, footnote 6, supra; Matter of Areana-Norton Co.,
60 N. L. R. B. 11688, cf. Matter of Arena-Norton Co., 62 N. L. R. B. 1070 (seasonal operations); Matter of Dade
Drydock Corp., 58 N.'L. R. B. 833; Matter of Thompson Products, Inc., 63 N. L, R. B. 1485 (history of unfair
labor practices); Matter of Trico Products Corporation, 57 N. L. R. B. 1446; Matter of Lalance & Grosjean
Manufacturing Co., 63 N. L. R. B. 130; Matter of Miller & Miller Motor Freight Lines, 81 N. L. R. B. 872;
Matter of Owena-Corning Fiberglas Corporation, 58 N. L. R. B. 704; Matler of World Publishing Co'rnfa-nll,
83 N. L. R. B. 462 (where union petitions for a new election within a year after failing to poll a majority in
a prior election); Maiter of Sun Shipbuilding & Drydock Company, 59 N. L. R. B. 144; Matter of Swift and
Company, 58 N. L. R. B. 657; Matter of Southport Petroleum Company of Delaware, 58 N. L. R. B. 44; Matter
% Kesterson Lumber Corporation, et al., 61 N. L. R. B. 355, Matter of Nutional Container Corporation; 62 N. L.

. B. 48 (intervening union held closed-shop or maintenance-of-membership agreement); Matter of Harry
Manaster & Bro. and United Packers, Inc., 60 N. L. R. B. 979 gabnormally high turn-over). ’ .

As to the showing of interest required of an intervening union which seeks to compete in an election or
otherwise oppose the petition, see Matter Io{ United Boat Service Corporation, 55 N. L. R. B. 871; Matter of
Chicago Flagle Shaft Company, 60 N. L. R. B. 848; Matter of Michigan Bell Tell‘ee?hom Company, 63 N. L.
R. B. 941; Matter of Richfield Oil Corporation, 59 N. L. R. B. 1554; Matier of Phelps Dodge Corporation; 60
N. L. R. B. 1431; Mude;gj Thompson Products, Inc., supra; Malier of The Mead Corporation, Heald Dlalafo'n,
63 N. L. R. B. 1129; Mautfer of Cook Waste Paper Company, 58 N. L. R. B. 1323. - L -

As stated in prior Annual Reportd, thareport of the Board’s agent embodying the results of his in_vee%ig:
tion of the unfon’s showing of interest is not subject to direct or collateral attack at the héaring. M
of Lalance & Grosjean Manufacturing Co., supra.
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will an election be directed where it appears that the union seeking
certification is not a bona fide representative, competent to perform
the statutory function of serving employees as a genuine collective
bargaining agent.®? In a group of cases decided at the end of the
fiscal year the Board likewise indicated that it may in some circum-
stances decline to proceed with determination of representatives
where conversion from war to peacetime industrial operations has so
disrupted the unit that collective bargaining would prove wholly
impracticable.” However, unless material changes in industrial
conditions affecting the size and character of the bargaining unit are
imminent, the Board will not treat the prospect of reconversion as a
reason for dismissing a petition for investigation and certification of
representatives.® A mere reduction in the size of the working force
does not militate against a determination of representatives.!
Lacking any specific authority to regulate directly the structure
and practices of labor organizations except as an incident to the
enforcement of Section 8 (2) of the Act,’* the Board has uniformly
declined to treat a union’s status as statutory bargaining agent as
affected by alleged violation on its part of general civil or criminal
law or moral and democratic precepts.'* However, in Maiter of Larus
& Brother Company, Inc., 62 N. L. R. B. 1075, the Board held that a
union which, in its collective bargaining contracts and representative
practices, discriminates against employees in the bargaining unit in
regard to tenure of employment, rates of pay, or other substantive
conditions of employment on the basis of race, color, or creed, will not
be permitted to secure or retain the Board’s certificate as a statutory
representative. This holding, in which the Board applied doctrines
foreshadowed in earlier decisions and recently approved by the
Supreme Court," interprets the term ‘representative” employed in
Sections 7, 8, and 9 of the Act in the light of the express policies of the
statute as well as the national policy against racial discrimination.'

$ In Matter of Dade Drydock Co., footnote 5, supre, and Matter of The Standard Qil Company of Ohio,
63 N. L. R. B. 990, the Board dismissed petitions of organizations found to be successors to o tions
previously ordered disestablished in proceedings involving violation of Section 8 (2) of the Act. .

For the same reasons, in Malter of Johnson Bronze Company, 58 N. L. R. B. 957, and Matter of Reo Motors,
Ine., 61 N. L. R. B. 1579, an intervening ol ization found to be employer-sponsored and dominated was
denied a place on the ballot in an election directed at the behest of snother union. Cf. Matter of The Texas
Company, 61 N. L. R. B. 1018; Matter of Standard Oil Company of California, 58 N. L. R. B. 554, and (Third
g;g}ﬂ%melx{tag Dle;(:)lgion and Order in same case) 62 N. L. R. B. 1068; Matter of Western Electric Company, Inc.,

But a union is not disqualified to act as the bargaining agent of nonsupervisory employees merely becauss
it may have a few supervisory employees as members, provided that it was not organized and is not controlled
by supervisors. atter of Californis Packing Company, 59 N. L. R. B. 841; Matter of Charlottesville Woolen
Mills, 58 N. L. R, B, 1160.

R' %eeg{\glader of Armour & Company, 62 N. L. R. B. 1184; cf. Matter of Curtiss-Wright Corporation, 63 N. L.
10 Matter of Edison General Electric Appliance Co., Inc., 63 N. L. R.B. 968; Matler of Thompson Products,

Ine., footnote 5, 31#)ra: see Matter of Congoleum-Neirn, Ine., 64 N. L. R. B. 95; Matfer of Underwood Machin-

ery Company, 59 N. L. R. B. 42; Mafter of General Bronze Corporation, 60 N. L. R. B. 1098,

MI;\TMIG,”% oéR&iable Nut Company, 63 N. L. R. B, 357; Matter of Consolidated Vultee Aircraft Corporation

11 Section 8 (2) of the Act provides that it is an unfair labor practice for an employer “to dominate or
interfere with the formation or administration of any labor organization or contribute financial or other
support to it.” When the Board finds that an employer has violated this Section it regularly orders “dis-
establishment’’ of the dominated or supported organization.

13 As the Board remarked in the Larus decision, injra, it has no authority to issue orders against labor
organizations. See also Matter of Eppinger & Russell, 56 N. L. R. B. 1250; Matter of Wisconsin Gas & Elec-
tric Company, 57 N. L. R. B. 285; Matter of Michle Printing Press & Manufacturtng Co., 58 N. L. R. B.
1134; Matter of Land O’ Lakes Dair{ Comﬁany, 59 N. L. R. B. 255. :

" Matter of Henri Wines, 44 N. L. R. B. 1310; Matter of Rutland Court Owners, Inc., 44 N. L. R. B. 587;
;6 N'BI:;.IE’LL }1‘04% ngaﬁer of Wallace Corporation, 50 N. L. R. B. 138; Maiter of Bethlehem-Alameda Shipyard

ne., . L. R. B. 999,

18 Wallace Corp. v. N. L. R. B.,323 U. 5. 248; Steele v. Louisoille & N. R. Co. et al., 323 U. S.192; Tunstall
v. Brotherhood of Locomotire Firemen and Enginemen, Ocean League No. 76, et ., 323 U. S. 210; Hunt v.
Crumbach, 65 8."Ct. 1545,

18 As expressed in the Fifth Amendment to the Constitution and in the President’s Executive Orders
8802 and 9346 which prohibit discrimination in employment in war industries by reason of race, color, creed,
or national origin, and enjoin all labor organizations to eliminate discrimination on such grounds in respect

. to union membership.
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A statutory representative, the Board held, has a duty ‘“‘to represent
all members of the unit equally and without discrimination on the -
basis of race, color, or creed.” V7

The Larus decision affords an answer to a question mooted in a
number of other cases decided earlier in the fiscal year;'® namely,
whether a union seeking certification as exclusive bargaining agent is
bound to offer membership to all employees in the bargaining unit.
The Board indicated that, in general, a labor organization’s right to
prescribe the qualifications of 1ts members will be respected, but that
& union acting as an exclusive representative under the statute must
not exclude employees upon a discriminatory basis if it holds a con-
tract with the employer containing closed-shop features.’® Earlier, in
Matter of Atlanta Oak Flooring Company, 62 N. L. R. B. 973, the Board
had held that a statutory bargaining agent may segregate racial groups
within its membership mnto separate %ut equally privileged locals or
branches of its organization. Thus, the rule has evolved: Neither
exclusion from membership nor segregated membership per se repre-
sents evasion on the part of a labor organization of its statutory duty
to afford ‘“‘equal representation.” But in each case where the issue 13
presented the Board will scrutinize the contract and conduct of a
representative organization and withhold or withdraw its certification
if it finds that the organization has discriminated against em-
ployees in the bargaining unit through its membership restrictions
or otherwise.?

CONTRACTS AND PRIOR DETERMINATIONS AS BARS TO PROCEEDING

"The declared statutory policy of “encouraging the practice and
procedure of collective bargaining,”’* to the end that industrial rela-
tions may be stabilized, is the basis for the Board’s occasional refusal
to direct an election for the designation of bargaining representatives
in cases where the petitioner seeks to be certified in the place of a

17 The Board also referred to discrimination by a union because of prior activity on behalf of a rival union
as violative of the statutory duty to afford equal ropresentation. See Matter of Wallace Corporation,
footnote 14, supra. See also, Matler of R. K. O. Radio Pictures, Inc., et al.. 61 N. L. R. B. 112,

18 Matter of Platzer Boat Works, 59 N. L. R. B. 202; Maiter of United Motor Service Inc., 69 N. L. R. B. 351;
Matter of Carter Manufacturing Comgany, 59 N. L. R. B. 804; Matter of Southwestern Portland Cement Com-
pany, 61 N. L. R. B 1217, Matter of General Motore Corporation (Chevrolet Shell Division), 62 N. L. R. B. 427;
‘Matter of Boeckeler Associates and Chemprotin Products, 60 N. L. R. B. 1208; Maiter of The Tezas Company,
61 N. L. R. B. 885; Mautter of Virginia Smelting Company, 60 N. L. R. B. 616.

19 In this connection the Board stated that its statutory authority to require a union to offer membership
to all employees in the bargaining unit, except in the situation where the union holds a contract containing
closed -shop or similar features, is open to “serious question” in view of certain remarks contained in the
Supreme Court’s opinion in the Steele case, supra. Remarking that the Congress doubtless has the power to
prohibit discriminatory membership practices on the part of labor organizations dealing with employment
affecting interstate commerce, the Board expressed doubt whether, as an administrative agency, “‘solely a
creature of Congress,” it possesses the implied power to interfere with a union’s right to select its members.
.The Board defined its own powers and duty in this respect in the following language:

“This Board has no express authority to remedy undemocratic practices within the structure of union
organizations * * * but we have concelved it to be our duty under the statute tosee to it that any organiza-
tion certified under Section 9 (¢) as the bargaining representative acted as a genuine representative of all the
employees in the bargaining unit. Lacking such authority to insist that labor organizations admit all the
employees they purported to represent to membership, or to give them equal voting rights, we have in closed-
shop situations held that where a union obtained a contract requiring membership as a condition of employ-
ment, it was not entitled to insist upon the discharge of, and the employer was not entitled to discharge,
employees discriminatorily denied membership in the unfon. In such situations, being without power to
order the union to admit them, we have ordered employers to reinstate them.”

20 Tn Matter of Carter Manufacturing Company, Matter of Southwestern Portland Cement Company, Matter
o{lae'neral Motors Corporation, ( Chevrolet Shell Division), and Matter of Atlanta Oak Flooring Comfpany, supra,
the Board refused to dismiss the petition merely because it was suggested or shown by one of the parties
that the petitioning union did not offer membership to all employees in the proposed unit, absent f)roof that
the union would not or could not afford equal representation to all such employees if certified. It inserted
in its decisions, however, a caveat stating that it would consider rescinding any certification which might be
issued ““if it is later shown by appropriate motion that equal representation has been denled to any of the
employees in the unit.”

31 Section 1 of the Act entitled ‘‘Findings and Policy.”
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bargaining agent which has theretofore represented the same employ-
ees. These important cases fall into two groups: (1) Those where the
employees in the bargaining unit are covered by a collective bargain-
ing contract which will not expire for some time, and (2) those where
an intervening union, recently designated as the collective bargaining
representative under Board auspices, urges that its status as such
should remain undisturbed for a time, in order that it may enjoy an
opportunity to negotiate a collective bargaining contract. As ex-
plained in the last two Annual Reports,?? the Board decides in these
cases whether to dismiss the petition or to direct an election by weigh-
ing the interest of employees and the public in industrial stability,
against the sometimes couflicting interest in employees’ exercise of
their right, guaranteed by the statute, to select and change their
bargaining representatives. )
During the past fiscal year the Board followed its previously
established precedents in holding that a valid collective bargaming
agreement,” written and signed by the parties, to be effective for a
definite and reasonable term,* which fixes at least some important
terms and conditions of employment,® will bar a determination of
representatives until the expiration data approaches.”® In accordance
with the familiar doctrine of the Mill B case ¥ this rule applies to a
contract which is renewed for a further term by operation of a so-
called automatic renewal clause, as well as to a contract in effect for
its initial term.?® Equally familiar is the rule that a contract does
not bar an immediate determination of representatives if the petition-
ing union asserted its claim to recognition as the statutory bargaining
agent or filed its petition for certification with the Board before the
date when the contract went into effect, or, in the case of an auto-

22 Eighth Annual Report, p. 48; Ninth Apnual Report, p. 28.

2 In Matler of Container Corporation of America, 61 N, L. R. B. 823, a leading case in which the basis of
the contract-bar rule and its exceptions were fully discussed both in the majority opinion and in a dissent
by Mr. Reilly, all members of the Board indicated that in representation proceedings the Board customarily
presumes that a collective bargaining contract urged in bar is ““valid’’ in the sense that its execution was not
the fruit of unfair labor practices. To the same effect see Matter of The Lamson Brothers Company, 59
N. L. R. B. 1561, 1571.

But a “members only” contract, which does not embody exclusive recognition of the employees’ bar-
gaining agent, does not bar the designation of a statutory representative. Afatter of American Tobacco
Co., Inc., 62 N. L. R. B. 1239.

4 As to what is a reasonable term see discussion infra. A contract which, although it may specify 8 dura-
tion period, is actuslly terminable at the option of either party, does not bar an election. AMaiter of Ionia
Desk Company, 59 N. L. R. B. 1522; Matter of Summerill Tubing Company, 60 N. L. R. B. 896; Matter of
Fischer Lumber Company, 62 N. L. R, B, 543. But an agreement which contains merely a provision allow-
ing the parties to negotiate for modification of its terms, without enabling either party unilaterally to termi-
nate the contractual relationship, is not construed as terminable at will. Matler of Green Bay Drop Forge
Company, 57 N. L. R. B, 1417; Matter of Douglas Public Service Corp., 62 N. L. R. B. 651.

As to whether negotiations between the parties during the term of a contract will be deemed to effect the
cancelation or forestall the automatic renewal of their current agreement, see Maiter of Green Bay Drop
Forge Company, supra; Maiter of Chicago Mill & Lumber Company, 59 N. L. R. B. 77; Maiter of Story and
Clark Piano Co., 59 N. L. R. B. 185; cf. Matter of Heat Transfer Products Inc., 63 N. L. R. B. 1124; Matter
of Qeneral Metals Corporation, 59 N. L. R. B, 1252; Matter of Hudson Sharp Machine Company, 62 N.L. R. B.
799; Matter of Empire Worsted Mills Inc., 63 N. L. R. B. 1446; Matter of National Gypsum Company, 64
N. L. R. B. 59; Maiter of Great Bear Logging Company, 59 N. L. R, B.701; Maiter of Swift & Company,
59 N. L. R. B. 1417; Matter oéJohn Wood Menufacturing Company, Inc.,61 N. L. R. B. 846; Maiier of Iroguois
Gas Corporation, 61N.L.R.B.302.

2 In Matter of Standard Oil Company, 63 N. L. R. B. 1223, the Board held that an exclusive contract for
a definite term which incorporated a wage agreement as well as a procedure for the settlement of grievances
and the negotiation of other collective bargaining questions, was adequate to meet this test and, accordingly,
%Pcrated to bar a determination of representatives. Cf. Matter of The New York and Porto Rico Steamship

ompany, 58 N. L. R. B. 1301.

2 In the Container case, footnote 22, supre, which was followed by a majority of the Board in Afatter of
The Swartwout Company, 61 N. L. R