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FIFTH ANNUAL REPORT OF THE NATIONAL LABOR
RELATIONS BOARD

I. INTRODUCTION

A. WORK OF THE BOARD®

The Board is gratified to report that its record for the year ended
June 30, 1940, continues to show a marked increase in the percentage
of cases disposed of and closed within the fiscal period. The per-
centage of cases on docket closed during the year was 72, contrasted
with 62 percent for the preceding year. Somewhat fewer cases were
pending at the close of the past year than had been pending on June
30, 1939.

buring the past year the Board was able to close without formal
action 83 percent of all cases finally disposed of. Forty percent of
the cases were closed by settlement. Slightly less than half of the
unfair labor practice cases disposed of during the year were closed
through settlements voluntarily accepted by the parties and through
substantial compliance with the Act. Nearly 88 percent of the repre-
sentation cases disposed of during the year were closed by informal
determination of bargaining representatives. Thus, a large number
of elections were held with the consent of the interested parties, making
hearings unnecessary, facilitating quick determinations, and encour-
aging collective bargaining.

Of the new cases filed during the year, an increasing proportion
involved representation disputes. Unfair labor practice cases re-
mained, as heretofore, the most numerous group. However, the
number of representation cases, as a percentage of the total number
og %:iz%s filed, increased from 33 to 36 percent between 1938-39 and
193 .

Comparatively few petitions were filed by employers during the
fiscal year,? 74 involving close to 12,000 workers. Contrasted
with these small numbers are 2,243 petitions filed by labor organiza-
tions during the year, affecting over 400,000 workers.

The number of elections conducted by the Board during the past
year and the number of workers eligible to vote increased almost 60
percent over the corresponding figures for the preceding year. Again,
as in the past, the secrecy of the ballot was not questioned in the many
elections in which over 500,000 workers participated. The Board’s

1 A detailed statistical record of the Board’s work during the past fiscal year will be
found in ch. IV, pp. 13-30.

2 The Board's amended Rules and Regulations, issued July 14, 1939, permit the filing of
petitions by emi)loyers faced with conflicting claims to exclusive recognition by two or more
labor organizations.

1



2 FIFTH ANNUAL REPORT OF NATIONAL LABOR RELATIONS BOARD

election machinery received frequent praise for its competence,
thoroughness, and efficiency, both from employers and unions.

There was a notable increase during the year in the number of
decisions issued by the Board, particularly in unfair labor prac-
tice cases. The number of hearings, however, declined. The propor-
tion of Board decisions dismissing unfair labor practice cases con-
tinued to increase. The unfair labor practice cases in which compli-
ance was secured with Board orders and decisions also increased in
number.

B. RELATION OF BOARD ACTIVITIES TO INDUSTRIAL PEACE?®

Past reports have contrasted the record of industrial disputes with
the record of Board cases to indicate possible effects of the act’s ad-
ministration. Available statistics provide only a partial measure of
industrial strife. The use of such data to measure the effects of
Board activity is limited for an additional reason: the Board is con-
fined to disputes over the right to organize and bargain collectively.
Thus, the immediate effect of Board activity is evident only from the
record of strikes for recognition or against discrimination.*

Earlier reports noted the low volume of Board cases and widespread
strikes during the period immediately following passage of the Act,
until April 1937 when it was validated by the Supreme Court. This
initial effect was attributed to the difficulty of administering the Act
in the face of employer opposition and court injunctions restraining
the Board. After April 1937 the volume of Board cases rose steadily.
Strike activity declined.

During the past fiscal year, the number of Board cases tapered
off from ranges of 500-800 monthly during the preceding year to
a monthly average of 514. The total number of strikes remained at
the relatively low level established during 1938 and early 1939. The
number of strikes involving recognition and discrimination declined
from a monthly average of 75 during the preceding fiscal year to
an average of 57 in 1939-40. During the E)atter year the ratio of
Board cases to strikes involving causes related to the act was rela-
tively high; in December there were 13 Board cases for every
strike involving recognition or discrimination.

The number of workers involved in Board cases and the number
involved in strikes fluctuated during the year. Board cases during
July involved more than 200,000 workers, recording a high figure for
the period. The number declined to slightly more than 50,000 in the
following month, increased in succeeding months, and averaged 92,056
monthly for the entire year. The number of workers involved in
strikes was less than the number involved in Board cases during each
month except August and October.

3 A detailed monthly and annual record of strike activity and Board cases is found in
tables a fended to this report, on pp. 1580-162. The record covers the period October 1935-
June 1940 and includes the number of strikes, the number of Board cases, the number
of workers involved in strikes, the number involved in Board cases, and man-days of
idleness attributable to Industrial disputes. The number of strikes and of workers involved
are given separately for strikes involving recognition and discrimination and for strikes
arising out of all causes, The former measure is the more significant one in its relation
to Board activity.

4 Indirectly there may be a larger effect, but the relationship between the act and all
strikes is a tenuous one. That record is influenced by the attitude of employers, by the
attitude and policies of labor unions, by labor disunity, by the stage of the business cycle,
and by differences over the substantive conditions of employment.
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The number of workers involved in strikes for recognition or
against discrimination was consistently low during the entire year;
beginning in November the number did not exceed 8,000, compared
with a monthly average of 79,152 workers involved in Board cases
during the same period. The ratio of workers involved in Board
cases to the number involved in recognition and discrimination
strikes is even higher than the ratio for number of cases and number
of strikes.

The decline in strike activity is emphasized by a comparison of
data for 1936-37 and 193940, periods of comparable business activ-
ity. The total number of strikes declined 49 percent between the
two periods; the number of workers involved declined 63 percent,
and man-days of idleness declined 66 percent. The number of
strikes for recognition and against discrimination declined 62 percent.

C. COURT REVIEW OF BOARD ORDERS AND MISCELLANEOUS
LITIGATION

The major portion of the Board’s litigation during the past year
involved actions in the various United States circuit courts of
appeals for enforcement or review of the Board’s orders pursuant to
section 10 (e) and (f) of the act. Some 69 final decisions were ren-
dered in such cases during the year by the circuit courts of appeals
and by the Supreme Court of the United States, representing an in-
crease of 60 percent over the preceding year. Questions of compliance
with court decrees enforcing Board orders may sometimes require
additional litigation, in some cases even more extensive than the
original enforcement proceedings. During the past year there were
8 decisions of the courts involving contemgt proceedings initiated
by the Board, and it is expected that type of litigation may increase
in the coming year. Fortunately, however, the fiscal year 1940
also marked an expansion in the number of cases amicably settled
through the entry of consent decrees in the circuit courts of appeals,
169 such decrees having been entered during the year as com-
pared with 147 listed in the Fourth Annual Report and 11 entered
in the preceding year.

Supreme Court litigation was more extensive during the past
year than during any previous year of the Board’s history. Eighteen
petitions for certiorarl involving Board orders came before the
Court, in addition to the 3 pending at the beginning of the year. Of
this number, the Court denied 11, all of which sought review of
a lower court decision favorable to the Board. In 2 such cases re-
hearings were sought, a partial rehearing being granted in 1 while
the other remained gending at the end of the year, as was 1 pe-
tition for certiorari filed late in the term. In the 9 cases accepted
by the Supreme Court, review was sought by the Board and the
employer in 4 each, and by a union in the remaining case. Two
of these cases remained on the Court’s docket at the conclusion of
the term. The Board’s position was fully sustained in each of the
8 cases in which argument was heard and an opinion rendered by
the hCouri:, although in 2 instances the Board’s order was modified
slightly.

Twoyof these cases, while not involving enforcement of Board
orders, are of greatest significance in the administration of the act
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for they foreclose further collateral attack on the Board through
attempted review of or injunctive relief directed a%ainst representa-
tion proceedings arising under section 9 of the Act. In the
principal case, American Federation of Labor v. N. L. B. B.; the
Supreme Court held that Congress intended to provide for court
review only of orders issued by the Board in proceedings instituted
to prevent unfair labor practices, and that actions taken by the Board
under the fact-finding provisions of section 9 were not reviewable
under the statutory procedure there established. In the second case,
N. L. R. B. v. International Brotherhood of Electrical Workers} the
Supreme Court held, in accordance with, its ruling in the Federation
case above, that a reviewing court was without jurisdiction to set
aside a direction of election issued by the Board in a section 9
proceeding.”

Each of the six cases in which substantive matters were passed
upon involved a number of issues of importance. In N. L. E. B. v.
Newport News Shipbuilding & Dry Dock Co.? it was determined
that the Board could properly find that only complete disestablish-
ment of a company-dominated labor organization would eliminate
the effects of years of such domination and restore the employees’
freedom of choice, despite the fact that a majority of the employees
had endorsed the organization.

The right of the Board to control its own election procedure was
sustaimdg inN. L. R. B.v. Falk Corp. and in N. L. R. B. v. Water-
man Steamship Corp.® In the first case the Board had ordered
the disestablishment of a company-dominated labor organization and
had, in a consolidated representation proceeding, directed that an
election be held without the disestablished organization appearing on
the ballot. The Seventh Circuit sustained the disestablishment order
but required that the dominated organization be placed upon a sub-
sequent ballot. Such action was held unwarranted by the Supreme
Court, which stated that the Board could properly conclude that
full restoration of the employees’ freedom of choice required com-
plete elimination of the company union as a candidate for selection
by the employees. In the Waterman case the Board was sustained
in its view that during a union election campaign a shipowner may
grant ship passes to all competitors or to none, %Illlt that he may not
discriminate between them in this matter.

In the Waterman case and in N. L. R. B. v. Bradford Dyeing
Association™ questions as to the sufficiency of evidence supporting
fact findings of the Board were considered. The first decision is o
considerable importance to the field of administrative law generally,
for the Court, in holding that the Fifth Circuit had exceeded its
power, stressed the strict necessity of judicial adherence to the con-
gressional demarcation of power between administrative agencies and
the reviewing courts and admonished the lower court to refrain from
encroaching upon the exclusive jurisdiction of the Board in its fact-

8308 U. 8. 401.
0308 U. S. 413.
7 A similar issue was also involved in the Falk case, infre, where the Seventh Circuit had
attempted to alter the terms of a Board direction of election,
8308 U. 8. 241.
9308 U. 8, 453.
10309 U. 8. 208.
1310 U. 8. 318.
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finding powers. In addition to a similar treatment of the lower
court’s disregard of Board findings in the Bradford case, the Supreme
Court there ruled that a shift in majority status of a union due to
unfair labor practices of the employer did not affect the validity
of an order to bargain based upon the original designations.

In National Licorice Co. v. N. L. R. B.** and American Manufac-
turing Co. w. N. L. R. B.** Board orders setting aside illegal contracts
of employment exacted from employees in derogation of rights guar-
anteed to them by the Act were sustained with slight modification
of the notice ordered to be posted, despite the fact that employees
were not made parties in the proceedings before the Board.

The Board was equally successful in litigation before the various
circuit courts of the country; 63 Board decisions were ruled upon dur-
ing the fiscal year, representing an increase of 65 percent over the 38
decisions rendered in 1939. On these, Board orders were enforced in
full in 22 cases, and were enforced as modified in 30 cases. In 11 of the
cases, the Board’s orders were set aside, although in 2 cases new hear-
ings were ordered, in another the decision was subsequently reversed
by the Supreme Court, and in the fourth, the court itself vacated its
decision.

In the past year the circuit courts have enforced Board orders deal-
ing with a multitude of issues. In connection with reinstatement
orders, the decisions have continued to turn principally upon questions
of evidence. Some division of authority has appeared as to the validity
of the “work relief” provision of back pay orders and the matter before
the Supreme Court at the end of the year.?® One circuit set aside a
Board order based upon a finding of discriminatory refusal to hire; a
second case involving a similar issue was pending decision at the close
of the fiscal year.’* Following the views set forth in the Newport News
decision, the courts have, in the past year, interpreted a Board order of
disestablishment to mean complete dissolution of the illegal organi-
zation. The requirement that the parties should enter into a signed
agreement should bargaining result in a meeting of minds has been
enforced in numerous decisions.’

In summary, the Board has engaged in more litigation during the
past year than ever before and has continued to maintain its high
ratio of success in the courts. Of the 69 final decisions involving en-
forcement or review of Board orders rendered during the fiscal year
1940, the Board was sustained in whole or in part in 58 cases, or 84
percent of the total cases decided, which compares with its record of
74 percent during 1939. No Board order was reversed by the Supreme
Court. In addition, at the close of the fiscal year, 109 cases involving
enforcement or review of Board orders were pending before the vari-
ous circuit courts of appeals in comparison to the 74 cases pending
at the close of 1939.

12309-U. S. 350.

1 309 U. S. 629.

15 In Republic Steel Corp. V. N. L. R. B., 311 U. 8. 7, decided November 12. 1940, the Supreme
Court ruled that such “work relief” provisions may not be included in the Board’s orders.

16 This issue is now before the Supreme Court in N. L. R. B. v. Phelpg Dodge Corp., 113 F
(29’)T%02]§C. % A, 2)i.t1cert'g)rarligran§ed Janut&:.lll'y 1d3,b1942111. § Co "

e Board’s position has since heep sustaine the Supreme Court, H. J. Heinz v,

N. L. R. B, 61 S, Ct. 320, v P !
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Repeating the preceding year’s experience, the Board’s court work
during the past year also included a small amount of miscellaneous
litigation.®®

D. THE EFFECT OF THE CONFLICT BETWEEN THE AMERICAN FED-
ERATION OF LABOR AND THE CONGRESS OF INDUSTRIAL ORGANI-
ZATIONS UPON THE WORK OF THE BOARD

The conflict between the American Federation of Labor and the
Congress of Industrial Organizations has continued to present prob-
lems to the Board. In this connection there is nothing to add to the
Board’s statement in its Fourth Annual Report: “The Board has con-
tinued, too, in the exercise of its manifest duty under the act, with
full regard for its primary objective of encouraging and protecting
the processes of genuine collective bargaining through freely chosen
representatives and with scrupulous consideration for all of the cir-
cumstances of each particular case.”

With the exception of indications that a slightly greater proportion
of American Federation of Labor cases were handled, the statistics of
the Board’s work for the fiscal year show no marked changes from
those of the preceding year on the division of cases initiated by the
two organizations.?* Thus, during the past year again, there was little
difference between the total number of the cases handled by the
Board for each of the two organizations. American Federation of
Labor cases represented approximately 438 percent of the total cases
handled and those of the Congress of Industrial Organizations
approximately 41 percent, thus reversing the situation during the
preceding year when the cases of the latter organization were almost
half of the total and of the former a little less than half. The Amer-
ican Federation of Labor filed more new cases during the fiscal year
than did the Congress of Industrial Organizations, as it did the pre-
ceding year. Of the cases closed during the year, the total number of
American Federation of Labor cases was greater than the total num-
ber of Congress of Industrial Organizations cases, reversing the situa-
tion during the preceding year; also 78 percent of the American Fed-
eration of Labor cases handled were closed, while 68 percent of such
cases of the Congress of Industrial Organizations were closed. In
addition, the total number of American Federation of Labor cases
settled by the Board was greater than the total number of Congress
of Industrial Organizations cases, in reverse of the situation during
the preceding year.

The American Federation of Labor participated in more elections
during the past fiscal year than the Congress of Industrial Organiza-
tions, reversing the statistics for the preceding year. But, also in
reverse of the preceding year, the Congress of Industrial Organiza-
tions won more elections and a slightly greater percentage of its elec-
tions than did the American Federation of Labor.

The number of American Federation of Labor cases which went
to hearing during the fiscal year, compared with the preceding year,
increased substantially, while the number of hearings in Congress
of Industrial Organizations cases was decreased by more than- 50

1 See ch, VII, post, for detailed discusslon of such cases.
2 Where used in this section, the names “American Federation of Labor” and “Congress
of Industrial Organizations” include these organizations and their affiliates, respectively.
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percent. There was also a great increase in the number of decisions
in American Federation of %abor cases, and a slight decrease in the
number of decisions in Congress of Industrial Organizations cases.
Statistics on the benefits of settlement of cases and compliance with
Board decisions and orders during the fiscal year show more marked
differences in some instances in the division between the two organiza-
tions than these figures showed during the preceding year, and some
reversals of the results during the preceding year. %‘hus, while dur-
ing the preceding year settlements and compliance resulted in union
recognition in practically the same number of cases for each organi-
zation, this year the American Federation of Labor received such
recognition in 522 cases compared to 309 for the Congress of In-
dustrial Organizations; the former organization also secured written
and oral agreements in many more such cases than the latter, as was
the situation during the preceding year. Again, during the fiscal
year, more compliance notices were posted in American Federation
of Labor cases; but more cases involving disestablishment of em-
5loyer-dominated labor organizations were informally adjusted in
ongress of Industrial Organizations cases, as was the situation dur-
ing the preceding year. However, in contrast to the figure during
the preceding fiscal year, settlement of and compliance in American
Federation of Labor cases resulted in more employees reinstated
than in the cases of the Congress of Industrial 81’ anizations, but
the settlements resulted in more workers receiving back pay and more
back pay in the latter’s cases, as was the situation during the pre-
ceding year. Also, such settlements resulted in nearly twice as
many workers reinstated after strikes in Congress of Industrial Or-
ganizations cases than in American Federation of Labor cases.
During the fiscal year, the Board decided 198 cases in which both
American Federation of Labor and Congress of Industrial Organiza-
tions participated and in which the question of appropriate unit was
involved. In 72 of these cases the American Federation of Labor and
the Congress of Industrial Organizations agreed completely upon the
appropriate unit. In 40 cases both organizations agreed upon the
general outlines of the unit and disagreed only concerning the inclu-
sion or exclusion of minor groups or isolated individuals. In an
additional 15 cases, they agreed completely or substantially that each
was to have jurisdiction over a particular group of employees. The
71 remaining cases, in which there was important disagreement be-
tween the American Federation of Labor and the Congress of Indus-
1%1‘i1a1 Organizations upon the appropriate unit, were decided as
ollows:

American Federation of Labor contention upheld____.________ 50
Congress of Industrial Organizations contention upheld-____ 19
No decision necessary 2

In 49 of these 71 cases the main controversy centered around
whether the appropriate unit should be a craft unit or an industrial
one; in 22 this issue was not involved.? Out of the 19 cases in which

2 The issue in these 22 cases concerned mainly whether the unit should be confined to 1
plant or 1 emgloyer or whether it should extend to many plants or many employers. In
the 20 cases where this issue was decided, the American Federation of Labor was sustained
in 14 cases, and the Congress of Industrial Organizations in 6 cases.
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the contention of the Congress of Industrial Organizations was fully
upheld, 13 involved this 1ssue.? :

It is interesting to note that during the fiscal year the American
Federation of Labor requested some form of industrial unit in
approximately 230 cases, and a craft form in approximately 109
cases.?® In 92 of these 109 cases, the Board granted the claim of the
American Federation of Labor in full, either by setting up the craft
employees directly as a separate unit or by permitting the craft em-
ployees to make their own choice. In only 17 instances did the
Board reject a claim for craft units.*

The Board has had no alternative but to decide these and other
issues caused by the conflict between the two organizations when
presented before it, as required by the Act. The conflict has, as in
preceding years, created problems which have occupied much of the
Board’s energies and time. With a united labor movement, these
problems might be removed.

E. INVESTIGATION BY SPECIAL HOUSE COMMITTER

For the last 9 months of the fiscal year ending July 1, 1940, the oper-
ations of the Board were investigated by a Special Committee of the
House of Representatives, appointed pursuant to H. R. 258. During
this entire period, the time of a considerable number of the Board’s
personnel and substantial amounts of its appropriation were devoted to
the necessary work in connection with the investigation.

F. CERTIFICATION OF REPRESENTATIVES AS BONA FIDE UNDER THE
FAIR LABOR STANDARDS ACT OF 1938

During the fiscal year, the Board certified a number of labor organi-
zations as bona fide under the provisions of section 7 (b) of the Fair
Labor Standards Act of 193825 During the year, the Board issued
115 such certifications. Eight requests for certification were denied
and 6 were pending on June 30, 1940. One hundred and two American
Federation of Labor unions were so certified, 12 Congress of Indus-
trial Organizations unions, and 1 unaffiliated union. The Board has
certified labor organizations as bona fide where the labor organization
has previously been certified by the Board under section 9 of the Na-
tional Labor Relations Act, or where the labor organization is an
affiliate of an international or parent organization which has pre-
viously been certified by the Board under section 9, or where another
local of the same international or parent organization has previously
been certified under section 9.

The following chapters review in detail the work of the Board
during the fiscal year.

2 See ch. V, post, for discussion and citation of the Board decisions.

28 These figures are not altogether exact since it is sometimes very dificult to know
whether a particular group requested as an appropriate unit should properly be considered
a “craft” or an ‘“industrial” group. )

2 See ch. VII, post, for a detailed discussion and citation ef the Board decisions.

B 52 Stat. 1060; 29 U. 8. C. 201-219.



II. THE NATIONAL LABOR RELATIONS BOARD
A. THE BOARD

During the fiscal year 1940, the members of the Board were J.
Warren %\Iadden, of "Pennsylvania, chairman;' Edwin S. Smith of
Massachusetts, member; and William M. Leiserson, of Ohio, member.

B. ORGANIZATION—WASHINGTON OFFICE

The organization of the Washington office remains the same as in the
fiscal year 1939, with the exception of certain changes which are de-
tailed below.

The Administrative Division, under the general supervision of the
Secretary, has been augmented by the establishment of an additional
group of personnel to assist in handling administrative case work.

The Legal Division is now divided into three main sections: Trial,
Litigation, and Review. The Review and Litigation Sections remain
the same as in previous years. The Trial Section includes a miscellany
of duties. It supervises preparation and trial of cases in the regional
offices and handles problems of legal personnel in the field. It clears
2]l cases which have been authorized by the Board or the Secretary’s
office by considering them in relation to trial problems which are raised
by the issues. It handles miscellaneous litigation, such as enforce-
ment of subpoenas and contempt matters. It comprises also a com-
pliance unit and a staff of attorneys to handle miscellaneous legal

roblems so that the Assistant General Counsel in charge may act as
egal counsellor to the Board in respect to such problems.

The Division of Economic Research has been abolished pursuant
to provisions of a rider attached to a supplemental appropriation act
(I—f.9 R. 10539) adopted by Congress. Some of the personnel attached
to this Division have been transferred to other divisions of the Board to
assist in carrying on the functions required by the National Labor
Relations Act.

C. ORGANIZATION—REGIONAL OFFICES

No changes in the organization of the regional offices have been made.

The territories assigned to the regional offices have not been changed
in the last fiscal year. Therefore, they remain as they were set up
in the Fourth Annual Report of the Board. There have, however,
beﬁl some changes in directing personnel as is reflected by the following
table, :

D. REGIONAL OFFICES—LOCATION AND DIRECTING PERSONNEL

Region 1, Old South Building, Boston, Mass.: A. Howard Myers, director;
HEdward Schneider, attorney.

Region 2, 120 Wall Street, New York, N. Y.: Mrs. Elinore M. Herrick, director;
Alan Perl, attorney.

Region 3, Federal Building, Buffalo, N. Y.: Henry J. Winters, director; Edward
Flaherty, attorney.

1 Mr. Madden’s term expired August 26, 1940.
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Region 4, 3002 United States Courthouse, Philadelphia, Pa.: Bennet F. Schauf-
fler, director ; Samuel G. Zack, attorney.

Region 5, 1109 Standard Oil Building, Baltimore, Md.: William M. Aicher,
director ; Lester M. Levin, attorney.

Region 6, 2107 Clark Building, Pittsburgh, Pa.: Charles T. Douds, director;
Robert H. Kleeb, attorney.

Region 7, 1342 National Bank Building, Detroit, Mich.: Frank H. Bowen, direc-
tor; Harold Cranefield, attorney. .

Region 8, 713 Public Square Building, Cleveland, Ohio.: Oscar Smith, director;
Harry L. Lodish, attorney.

Region 9, 445 United States Post Office and Courthouse, Cincinnati, Ohio.:
Philip G. Phillips, director; Alba B. Martin, attorney.

Reglon 10, 10 Forsyth Street Building, Atlanta, Ga.: Charles N. Feidelson,
director; Alexander E. Wilson, Jr., attorney.

Region 11, Architects Building, Indianapolis, Ind.: Robert H. Cowdrill, direc-
tor; Arthur Donovan, attorney.

Region 12, Madison Building, Milwaukee, Wis.: John G. Shott, director; Fred-
erick P. Mett, attorney.

Region 13, 2200 Midland Building, Chicago, Ill.; Isaiah 8. Dorfman, attorney
and acting director.

Region 14, United States Court and Customhouse, St. Louis, Mo.: Misg Dor-
othea de Schweinitz, director; L. N. D. Wells, Jr., attorney.

Region 15, Federal Office Building, New Orleans, La.: Charles H. Logan, direc-
tor; Warren Woods, attorney.

Region 16, Federal Court Building, Fort{ Worth, Tex.: Edwin A. Elliott, direc-
tor; Elmer P. Davis, attorney.

Region 17, 245 United States Courthouse and Post Office, Kansas City, Mo.:
Hugh E. Sperry, director; Joseph A. Hoskins, attorney.

Region 18, New Post Office Building, Minneapolis, Minn.: Robert J. Wiener,
director; Lee Loevinger, attorney.

Region 19, 407 United States Courthouse, Seattle, Wash. : E. J. Eagen, director;
Thomas Graham, attorney.

Region 20, 1095 Market Street, San Francisco, Calif.: Mrs. Alice M. Rosseter,
director ; John McTernan, attorney.

Region 21, 808 United States Post Office and Courthouse, Los Angeles, Calif.:
‘Walter P. Spreckels, director; William R. Walsh, attorney.

Region 22, Central Savings Bank Building, Denver, Colo.: Charles A. Graham,
director; Paul E. Kuelthau, attorney.



III. PROCEDURE OF THE BOARD

Previous annual reports of the Board have set forth in detail the
procedure of the Board.? Changes in the Board’s Rules and Regu-
lations have occurred during the last year and have naturally affected
procedure.

On July 14, 1939, the Board published its revised Rules and Regu-
lations, entitled “Rules and Regulations—Series 2,” in the Federal
Register and they became effective on that date. Some of the more
significant changes were:

1. The Board’s complaint must now be served on any labor organi-
zation named as a subject of allegations under section 8 (2) of the Act.

2. When the legality of any contract of any labor organization, not
the subject of a section 8 (2) allegation, is put in issue by any allega-
tion in the complaint, such labor organization shall be served a copy
of the complaint and treated as a party to the proceeding.?

3. Notice of hearing was extended from 5 days to 10 days from the
" date of the issuance of the complaint.*

4. The procedure for amending the complaint was clarified; the
regional director to amend prior to hearing, the trial examiner at the
hearing and until the case is transferred to the Board, and, after
transfer, the Board.®

5. The making and disposition of motions was made more definite
in a manner similar to that of amendments.®

6. Respondents were given 10 days within which to file their an-
swers instead of 5.7

7. Applications for subpenas by parties were expedited by giving
the trial examiner the power to grant or deny the application.®

8. The filing of briefs with the trial examiner became a matter of
right and not, as in the old Rules, with the permission of the trial
examiner.?

9. The procedure in the transfer of cases to the Board was made
more specific; orders were to be entered by the Board informing all
parties of the date of such transfer.

10. The time for filing of exceptions to the Intermediate Report
was extended to 20 days.™

11. The issuance of proposed findings of fact, proposed conclusions
of law and proposed order of the Board was provided for, together
with exceptions thereto.!

1 First Annual Report, ch. V, gp. 21-28; Third Annual Report, ch. III, pp. 16-17.

:i(]aries 2, Rules and Regulations, art. II, sec. 5; Federal Register No. 202.5.
em.

4 Idem.

5 Jdem, art. II, sec. 7 (¥. R. No. 202.7).

8 Idem, art. II, secs. 14, 15, and 34 (F. R, Nos. 202.14, 202.15, and 202.34).

T Idem, art. II, sec. 10 (F. R. No. 202.10).

8 Idem, art. II, sec. 21 (F. R. No. 202.21).

? Idem, art. II, sec. 29 fF R. No. 202.29).

19 Tdem, art. 11, sec. 32 (F. R. No. 292.32).

11 Jdem, art. II, sec. 33 (F. R. No. 202.33;.

12 Ydem, art. II, sec. 37 (F. R. No. 202.37).

275987—41 2 11
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12. Employers were given the opportunity to file petitions to
determine representatives under section 9 (c¢) of the Act in situations
where the employer is confronted with rival claims from labor
organizations claiming to represent a majority of employees in the
unit or units claimed to be appropriate* A detailed description is
given of the matters required to be set forth in such petitions.**

13. Post-election procedure was clarified and the report of the
agent conducting the election upon objections made to the conduct
thereof is now served upon the parties and the Board.®

On January 27, 1940, the Rules were further amended to include
an entirely new article prohibiting practice before the Board of
former employees of its Washington and field offices within certain
limits set forth.** On the same date another amendment was made
granting parties the right to file briefs with the Board a matter of
right, not subject to permission of the Board.'

An additional amendment, became effective on March 13, 1940.
This related to the filing of briefs on proposed findings of fact,

roposed, conclusions of law, and proposed order of the Board.
arties were given the right to file briefs thereon without seeking
permission of the Board.®

The above amendments of January 27 and March 13, 1940, were,
on April 10, 1940, published by the Board in consolidated form
with those effective on July 14, 1939 (Series 2) under the title of
“Rules and Regulations—Series 2 as amended.” Copies of these
Rules may be obtained from the Board in Washington or from any
of the Board’s regional offices.

12 Tdem, art. III, sec. 1 (F. R. No. 203.01).

14 Idem, art. III, sec. 2 (b) (F. R. No. 203.2).

15 Tdem, art. III, sec. 9 (F. R. No. 203.9).

gsz%?ezs) 2—as amended, Rules and Regulations, art. VII, secs. 1 and 2 (F. R. Nos. 207.1
an .2).

17 Tdem, art. 11, sec. 35 (F. R. No. 202.35).

18 Idem, art. II, sec. 37 (F. R. No. 202.37).



IV. STATISTICAL RECORD OF BOARD ACTIVITY?

A. CASE LOAD AND DISPOSITION OF ALL CASES HANDLED DURING
193940

Case load.—At the beginning of the fiscal year 4,113 cases involving
approximately a million and a half workers? were pending, either
awaiting action in the regional offices or being handled at a later
stage o% Board activity. This number was shightly higher than a
comparable figure for the preceding year. The number of new cases
received, however, declined between the two years by approximately
700. A total of 6,177 new cases were received, involving somewhat
more than 1,000,000 workers.

Sixty-four percent of the new cases, 3,934, were unfair labor prac-
tice cases and 36 percent, 2,243, were representation cases. The former
group has always been more numerous, but in the past year the pro-

ortions shifted, giving increasing weight to representation cases.

n the preceding year these cases represented 33 percent of all new

cases, contrasted with 36 percent in the past year. Furthermore,
the number of unfair labor practice cases decreased 15 percent be-
tween the two fiscal years, in terms both of cases and workers in-
volved, but representation cases decreased only 2 percent.

The statistical record is presented largely in terms of the 4 types
of complainants and petitioners who come before the Board: Afhli-
ates of the A. F. of L., affiliates of the C. I. O., unaffiliated unions,?
and individual persons, including workers who file unfair labor prac-
tice charges and employers who file petitions for certification of
bargaining representatives. Prior to the past fiscal year there were
no employer petitioners. Amendment of the Board’s Rules and
Regulations in July 1939 making it possible for employers to petition
the Board under prescribed conditions introduced a new group of
cases. During the 1 year’s experience, however, only 74 employer
petitions, involving 12,000 workers, were received by the Board. This
number represents only 1 percent of the total number of cases received
and only 1 percent of the total number of workers involved.

A. F. of L. affiliates were responsible for the la-tli‘ﬁest single group
of cases, numbering 2,933. The cases of C. I. Q. affiliates were fewer
in number, 2,201, but these involved more than half a million workers,
compared with the 450,000 workers involved in Federation cases.
Unaffiliated unions continued to present a relatively small number
of cases. The 486 cases in this group involved only 98,000 workers,
considerably less than the 210,000 involved in a similar number of

fltTt?le detailed tabular record of Board cases is found on pp. 20-30. See Contents for list
of tables.

2 Throughout this discussion the number of workers involved in Board cases is given as
a rounded figure.

* Including national and local unions. The national unions are those which represent
more than one plant or company, in contrast with the local union which represents only
one plant or company.

13



14 TIFTH ANNUAL REPORT OF NATIONAL LABOR RELATIONS BOARD

cases received during the preceding fiscal year.. Individual persons
presented 558 cases involving 51,000 workers.

Disposition of all cases, total—Of the 10,290 cases on docket during
the fiscal year, 72 percent were closed during the same period. In
terms of number of workers involved the percentage was 59. During
the preceding ‘year, when the number of cases on docket was substan-
tially the same, 62 percent of them were closed. - These closed cases
represented 42 percent in terms of workers involved. The increase in
Board activity is also evident in absolute figures. The number of
cases closed during the past year, 7,354, exceeded the number for
the preceding year by almost 1,000, and the number of workers in-
creased similarly. Of the total number of cases closed, 3,284 were
A. F. of L. cases and 2,881 were C. I. O. cases; the latter group, how-
ever, involved almost twice as many workers, 800,000, compared with
492,000.

An overwhelming proportion of all cases closed during the past
fiscal year, as in previous years, were disposed of before any kind
of formal action was taken, i. e., before the issuance of a complaint
in unfair labor practice cases and before the issuance of a notice of
hearing in representation cases. Only 17.1 percent of all cases closed
were involveg in formal proceedings. The percentage in terms of
workers involved was considerably higher (26.7 percent), chiefly be-
cause of the large number of workers affected by certifications for
collective bargaining representatives.

Of the 6,098 cases closed before formal action, 2,805 were settled,
representing 38 percent of the total number of cases closed; 1,244
cases representing 17 percent were dismissed; and 2,020 cases repre-
senting 28 percent were withdrawn by the complainant or petitioner.
The bulk of the remaining 1,256 cases closed during the year were
disposed of through certification of bargaining representatives or
through compliance with a Board decision or court order.

This general distribution of cases by methods of disposition does
not differ noticeably from the patterns of earlier years. The ma-
jority of cases brought before the Board are settled informally with-
out the issuance o% a complaint or notice of hearing. Relatively
few cases are disposed of between the time that formal action is
initiated and a final Board decision is reached. Approximately
two-thirds of the cases involved in formal proceedings and disposed
of during the past year were not finally closed unti% after a Board
or court decision.

At the end of the fiscal year, on June 30, 1940, there were a total
of 2,936 cases pending, involving roughly 1,000,000 workers. On the
same date in 1939, 4,113 cases, involving 1,500,000 workers, were
pending. Approximately three-quarters of the cases pending in
June 1940 were unfair labor. practice cases; the exact division was
2,172 unfair labor practice cases and 764 representation cases.

Disposition of all cases, by types of petitioner and complainant.—
The disposition of cases by types of petitioner and complainant did not
differ from the over-all patterns. The majority of the 3,284 A. F.
of L. cases closed during the year, involving 72 percent of workers
involved, were closed before formal action. Only 14 percent of the
cases became involved in formal proceedings; the largest number of
these, 5 percent of the total number of cases closed, were disposed of
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with the certification of bargaining representatives. Half of the
A. F. of L. cases, numbering 1487 and affecting approximately one-
fourth of workers involved, were settled informally.

The pattern of disposition for the 2,881 C. I. O. cases closed during
the past fiscal year differed from that for A. F. of L. cases only by
the appearance of a relatively large number of cases closed after
formal action. This difference is accounted for by the number of
C. I O. cases in which compliance was secured only after court action.
The percentage of all cases closed in this cate%ory was 2.8, contrasted
with 4.6 percent for C. I. O. affiliates. The C. 1. O. percentage was
even larger in terms of workers involved, i. e., 7.3.

B. UNFAIR LABOR PRACTICE CASES

Types of unfair labor practices—Unfair labor practice cases arise
under section 8 of the act, which states that five enumerated practices
on the part of employers shall be considered “unfair”: (1) Interfer-
ing with, restraining, or coercing employees in the exercise of their
right to self-organization;* (2) dominating or interfering with the
formation or administration of any labor organization; (3) dis-
criminating against employees for membership in any labor organi-
zation; (4) discriminating against employees for filing charges or
giving testimony under the act; and (5) refusing to bargain collec-
tively with duly chosen labor representatives.

In previous years, charges of discrimination in violation of section
8 (3) have been the most numerous type of unfair labor practice
alleged in cases before the Board. During the past year this type
of charge continued to be the most important numerically. Out of
2,902 cases 1pending at the beginning of the year, 2,131 involved
charg