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say, as Respondent suggests, that all that 1s involved 1s
“pure arithmetic” is tantamount to saying, by way of
analogy, that anyone with knowledge of arithmetic
quabfies as an accountant. Even “‘arithmetic” of this type
requires expertise. The fact 1s, as noted i Waycross
Sportswear, Inc v. NL R B, 403 F 2d 832, 836 (C'A 9),
that “Time and motion studies are too sophisticated to be
a matter left to the wunskiled observation (and
recoliection) of those [employees] doing the work ” *‘It
would be a rare coincidence where an employee happened
to be also a qualified industrnial engineer and could
adequately conduct time studies on behalf of his union ”
Fafnir Bearing Company v N L R B., 362 F 2d 716, 722
(CA 2), enfg. 146 NLRB 1582.'¢ That Respondent itself
recognized this 1s attested by its entrusting the Company’s
stopwatch study to an engineer, an expert 1n this
specialization, and tramed to observe industrial operations
from the standpoint of a professional engineer Cf.
Tex-Tan Welhausen and Tex-Tan Western Leather
Company, 172 NLRB No 93 o

I conclude that the Union-requested timestudy was
relevant and reasonably necessary to intelligently evaluate
the timestudy conducted by Respondent’s expert. Unless
permitted to obtain an informed opmon from an
individual tramned and experienced n timestudies — just
as Respondent itself had done — the Union “would be
forced to grope blindly through . . the grievance
procedure’ (Curtiss-Wright Corp v. NLR B, 347 F 2d
61, 71 (C.A 3). See-also Fafmur, supra, 362 F 2d at
721-722 I find that neither the Union’s chief steward
(Greenfield) nor department steward (Peck) — the .two
employees and local union representatives who were
permitted to “‘observe” Respondent’s on-the-job studies —
were qualified to observe, venify, or evaluate them '’

of operator skill” or something “inherent in the job,” a “‘false movement,”
a personal movement such as scratching, “‘minor machine adjustment or
repair,” and “faulty work™ due to” “low skill” or “‘poor material ” The
author cautions that the recorded time value of some ‘“unusual
occurrences” (e g, work improperly done) must be “discarded™ so as not
to mfluence the result, while others ‘“inherent in the element” (eg,
fumbling with tangled matenial) should be allowed to remain in the study
Sull others, such as faulty material or a machine adjustment occurring at
irregular intervals, “should be evaluated separately and added to the final
time standard 1n proportion to its rate of occurrence  Finally, the author
stresses the importance of using a “‘representative or rehiable sample” "1l
the test which, for good results, should “be mathematically determined” by
certain enumerated formulae (id at 363-370)

"*The Fafmr case nvolved stopwatch timestudies See 146 NLRB at
1593, and Hickory (TXD), fn 12 ' '

‘'C{ Wrought Washer Mfg Co, 171 NLRB No 85 As previously
noted, International Representative Rinaldi, who had timestudy traiming
and know-how, was not an employee of Respondent and under Company
policy was barred from conducting on-the-job timestudies ‘

Under the circumstances, I do not credit or accept the opinion elicited
from Respondent’s “Time Standard Specialist for the Lamp Department”
(Webster) that any “qualified” timestudy man could without seeing the
operator perform the job and personally timestudying 1t, evaluate the
accuracy of the Company expert’s timestudy, provided there were made

avatlable to him Respondent’s computations and data (MTS and’

stopwatch sheets), the materials used in-the arboring operation (stem and
button), and the operator for questioning Furthermore, Webster admitted

that in the case of the stopwatch study he “would have to assume” the

correctness of the *‘raw data” supplied him, indicating that such data may
not accurately reflect “when the watch stopped, was 1t stopped when this'
says 1t was, and was the count of the number of pieces correct” — matters
which he would not be 1n a position to gauge unless he himself timed the
job Noting that the operator studied in this case (Peck) showed a wide
and varied range of speed (from a low of 18 to a high of 34 — and in one

case 47) m completing arboring operations, Webster admitted that this*

could be accounted for by such factors as “‘mistake” in recording, quality
of product worked on, and fatigue, he insisted, however, that the ultimate
result reached (1e, that 215 umts could be produced) was based on the

4 Respondent contends-that 1t “was justified in not
acceding” to the Umon’s timestudy demand on the ground
that that demand was “not made 1n good faith,” asserting
that 1t “‘was obviously made hastily and without any effort
to determine the Union’s real need, if any, or even to
really determine its relevancy.” In support of its
contention 1t claims that International Representative
Rinaldi never availed himself of the opportunity given him
to study the Company’s timestudy materials and, indeed,
that he never even saw the stopwatch study papers, that
the Union “made no real attempt . . to seek any real or
meaningful discussion of the data”, and that Rinaldi did
not even question in depth the grievant (Peck) concerning
the job According to Respondent, Rinaldi, without taking
“advantage of the- . . material and extensive possibilities
open to him” “summarly” demanded access on the
“‘erroneous assumptions that the study was M TS and
that Mrs Peck had indeed lost earnings” as a result of
the changed rate

To begin with, the record establishes that prior to
Rinaldrs March 4 timestudy demand, Rinald: did discuss
the subject with Peck and that this indeed was “‘the most
outstanding” 1tem taken up at a Union meeting While
Rinald: apparently saw only a copy of the MTS (before
the March 4 meeting with management), 1t 1s clear that he
knew that Respondent’s timestudy expert (Smith) also
used a stopwatch study, Personnel Manager Ruben having
advised him of this at the March 4 meeting. The Union’s
basic position, as Rinald: testified, was that Respondent’s
data “didn’t mean anything to us since we weren’t a party
to the figures ” As Rinaldi further testified, ““I could
not 1intelligently process the grievance unless I made a
study myself to see whether the information provided to
me was correct.” -Under the circumstances, Rinaldi
(according to Respondent, “‘a schooled timestudy man’)
could reasonably conclude that a survey of Respondent’s
data would have been futile and meaningless without a
live-job study. Furthermore, there 1s no evidence that
Respondent’s representatives exerted ,any effort to
persuade Rinaldi or the Union that a live study was
unnecessary nor that it undertook to demonstrate that its
expert’s survey was adequate to enable the Union to
evaluate the appropriateness of the revised piece rate
Respondent met Rinaldr’s timestudy demand with the flat
assertion that ‘“‘the Company’s policy was not to allow an
outside representative to come in the plant to make a time
study,” demonstrating thereby that its primary concern
was to vindicate naked property rights, rather than to
acquaint the Union with the facts '#

5. Respondent also contends (br 10-13) that, in any
event, under the ‘‘present posture” of the record the
correctness of its timestudy 1s no longer in issue, and
accordingly, that the Union’s right, to make a like study
“vanishes ” This contention 1s predicated on the claim
that the original question raised by the grievance turned
on the ability of-the operator (Peck) to attain the new rate
and on the assumption that she was losing money.
However, according: to Respondent (br. 11) the record

average of the readings which tended to minimize atypical factors (But cf
Mundel, op cit supra, fns 14 and 15) Webster’s testimony nonetheless
corroborates, 1n part, the tesumony of Rinald1 (who, as noted, had training
in timestudies) that he could not determine whether or not Respondent’s
timestudies were accurate by merely examining a set of figures without
also personally observing the job .

'*At the hearing, Respondent adduced no evidence, nor even claimed,
that a Union-conducted timestudy would disrupt production or impose an
unreasonable burden Its engineer’s (Smith) stopwatch study (79 cycles)
was completed 1n 20 93 minutes ‘



GENERAL ELECTRIC COMPANY 667

shows that ““[a]side from 6 days in October, when, for the
first time, the grievant worked to her ‘fullest capacity,’ she
averaged roughly the same number of units per hour
before the change as she did afterward

I do not agree. Mrs. Peck’s production record shows no
consistent pattern before and after the new piece rate was
put nto effect (December 23). She had averaged
considerably less than the éxpected production rate of 220
per hour ‘before the addition of the new annealer (having
concentrated at that time on quality at the expense of
production) She averaged a much higher figure (300
units) for a brief period in October — still before the
annealer was added She reverted to a lower average
(higher, however than the pre-October average) before.the
annealer was added on‘ December 23 Her production
from December 23 to April 10 (the last date available)
exceeded the revised production rate (215 umts) on only
three dates January 3, 6, and 7 Under these
circumstances, I cannot accept Respondent’s premise (br
13) that “[shnce the basis for the claim 1s gone, the
relevance of a union time study vanmishes '

6 Finally, Respondent contends (br 28-36) that the
Union “waived any right it might otherwise have to make
time studies of- piecework jobs by nonemployees,” by
virtue of two clauses 1n the collective agreement Section
4(e) of article VI (**Wage Rates”) provides that when a
Company representative makes a timestudy of , any
piecework job, the employee and his steward “will be
notified and advised of jts purpose ™ It further provides
that ‘‘where the piece ‘price 1s i dispute between the
Company and the Local, and 1s scheduled to be retimed,
the Steward may be present during this retiming and
observe the' conditions under ‘which 1t 1s made ?° Section
2(b)(2) of article XIII (“Grievance Procedure”) provides
for “‘an'inspection .of the job”” by Union representatives at
step 2 of the grievance “where 1t 1s mutually agreed” that
an nspection ‘“‘would be helpful” in resolving the
grievance * '

The law governing the “‘waiver” of statutory rights,
including the right to mformation through timestudies in
connection with processing grievances {supra, sec. B, 1), 1s
well settled. In  Hickory, where Respondent raised, and
the Board and the Court rejected, an identical waiver
contention (based on Respondent’s’ rehance on the two
clauses here nvolved), the Court emphasized that “only
clear and unmistakable language will warrant a conclusion
that waiver was intended [citing cases] ”” 414 F 2d at 923
See also Timken Roller Bearing Company'v. NLR B,
325 F.2d 746, 751 (CA 6) It must appear that ‘‘the

"Moreover, assuming, as Respondent suggests (but did not prove), that
Peck could, 1if so disposed, presently produce as many as 215 unis; this
ignores the possibihty that she could be making additional (incentive)
earmings 1if the production rate were reduced

®The full text of sec 4(e), art VI, 1s “When A Company representative
makes a time study of any job, the employee and his Steward will be
notified and advised of its purpose On jobs where the piece price 1s 1n
dispute between the Company and the Local, dnd 1s scheduled to be
retimed, the Steward may be present during this retming and observe the
conditions under which i1t 1s made If the Steward requests, the Foreman
will explain to him the data used in making up the piece price from the
time study and/or applicable tables »

“The full text of sec ,2(b)(2), art XIII, 1s *“Meetings between
representatives of the Local and local Management shall be arranged at
mutually agreeable times for the purpose of discussing such grievance In
those cases where 1t is mutually agreed by Management and Local
representatives that an mspection of the job would be helpful in settling the
case, a subcommittee of the Local with Management-representatives shall
be allowed to make an inspection of the job Local representatives may
include the Business Agent or his assistant or officers of the Local

.

Union knowingly waived” 1ts interest 1n -the matter.
N L R B. v. Gulf Atlantic Warehouse Co., 291 F 2d 475,
477 (C.A 5) *“Silence in the bargaining agreement on
such an .1ssue does not meet this test” Timkin Roller,
supra, 325 F 2d at 751. See also Fafrur Bearing Company
v. NLR B, 362 F2d 716, 722 (C A. 2) Nor does the
*“fact that the Union attempted unsuccessfully to include
In its contracts a statement .of its statutory right .
evidence that the Union waived its statutory right . . .
Hickory (Board Decision), quoting from Cloverleaf
Diwvision of Adams Dairy Co, 147 NLRB 1410, 1413. The
‘“general philosophy of the Act and the general desnrablllty
of joint participation and responsibility suggest that any

reservations of power, [by an employer rcspectmg
bargaining matters] must be clearly described and
delimited 1n the contract.” (NLR B v Ous Elevator
Co, 208 F 2d 176, 178-179 (C.A. 2)) )

As indicated (supra, sec A, 1), the national agreement
which covers the Hickory plant also covers the plant
mvolved in this case and, by the same token, the
collective-bargamning history considered mm Hickory 1s
applicable here (indeed, that history was physically
incorporated 1n this record). In Hickory, the Board and
Court found that section 4(e) of article VI did not amount
to a wawer of the Union’s statutory right to n-plant
timestudies since that section by its terms related to
pieceworkers and not to the. hourly paid (daywork)
employees nvolved i Hickory As to section 2(b)(2) of
article XIII, the Board and the Court rejected
Respondent’s waiver defense on the ground that neither its
language nor bargaiming history supported a finding of
waiver Thus, the Board stated.

This second step joint inspection of the job [referred
to in sec 2(b)(2)] 1s for the stated purpose of helping to
settle the grievance This bilateral procedure for settling
a grievance 1s quite different from the Union’s need for
information so that 1t might 1tself evaluate the
grievance and determine upon future action

i3]

* * * *x %

[Dluring  the 1966 negotiations the Union
unsuccessfully proposed ‘a revision of this article,
specifically permitting the Union to bring in industrial
engineers and specialists to assist 1t in studying or
inspecting the job or work nvolved 1n a grievance
However, the Union ‘continuously and consistently
asserted 1ts statutory right to make 1its own timestudies
prior to the 1966 negotiations, during the negotiations,
and subsequent to the negotiations. At no time during
the negotiations did’ the Union indicate to Respondent
that 1t was conceding on this point The question of
union timestudies was discussed generally at the
September 21, 1966, meeting of the national negotiating
committee, which "commuttee alone had the power to
commit the parties At that meeting .  the Union’s
chief counsel, contested Respondent’s contention that
the Union did not have ‘the right to make timestudies,
citing the Fafmur Bearing case [supra] as controlling on
the 1ssue. (Footnotes omitted )

The Court agreed, stating (414" F 2d 923), “Clearly

the union did not consciously yield, or,clearly and
unmustakably waive, its interest in the matter The mere
fact that it executed a contract which did not nclude its
request for a contractual guarantee of its statutory rights
did not constitute an effective waiwver of them. Timken
Roller Bearing Co v. NLR B, supra”
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‘Respondent’s basic position 1s that here, unlike
Hickory, section 4(¢) of article VI does control, since here
the disputed job (Peck’s arboring operation) nvolved
piecework expressly covered by that section. It argues that
because this provision names only the steward as the
Union official who “may be present during the retiming”
of a disputed job, 1t necessarily follows that other Union
representatives  (nonemployees) are excluded from
observing or timestudying the job As did the Board and
Court in Hickory, 1 find that section 4(e) of article VI
does not govern the Union-requested timestudy here in
question Section 4(e) 1s an integral part’'of an article
entitled ““Wage Rates” That article sets out a
comprehensive scheme for setting and handling rates and
prices for all workers — hourly paid, piecework, and
salaried It deals with the furmshing of information (sec.
2) concerning job classifications, progression schedules,
and price adjustments As Respondent itself puts it (br.
37), section 4(e) “‘provides only for notice of normal time
studies ” (emphasis supphied) If retiming 1s necessary
“the steward may be present during this retiming and
observe the conditions under which 1t 1s made ” If the
steward requests 1t, he may also obtain an explanation
from the foreman of *“the data used in making up the
piece price from the time study and/or apphicable tables.”
However, section 4(e) does not purport to cover the
Union’s or grievant’s right to information, including
timestudies needed in connection with the processing of a
grievance Nor does 1t preclude resort to an expert when
required It 1s the “Grievance Procedure” article (XIII)
which comes into play when a grievance is filed That
article applies to the processing of formal grievances by
any and all employees covered by the collective agreement
(piecework, hourly-paid, salaried employees) and
prescribes their rights and obligations thereunder It 1s
under this article that the Union sought a timestudy to
evaluate Peck’s grievance The only provision in that
article which 1s claimed to defeat the Union’s right to the
timestudy (sec 2(b)(2)) already was held by the Board and
Court *‘not [to] constitute a waiver” (414 F 2d at 923) As
found (supra, sec B, 3), the requested timestudy was
relevant and necessary to appraise ntelligently the
appropriateness of Respondent’s new rate Without such
study it would be difficult, if not impossible, for the
statutory representative to decide whether the grievant
(Peck) had a vahd complaint which should be pressed 1n
further negotiations and pursued to arbitration 22 As in
Fafnir Bearing, supra, 362 F 2d at 722 (C.A 2), “9f the
Company-Union grievance machinery was to work
smoothly, 1t was essential that the Union obtain the
information necessary for ‘a considered judgement ™ See
also P R Mallory and Company, Inc v. NLR B, 422
F.2d 757 (C.A. 7) The Union “would be forced to grope
blindly through the stages of the grievance procedure
unless adequate information were preliminarily available
(Curtiss- Wright Corp v N LR B, 347 F.2d 61,71 (C A
3)) This obviously would frustrate the statutory objective
of promoting industrial peace by encouraging the
authorization of contract procedures for the resolution of
labor disputes

Accordingly, I find that the Union did not waive 1ts
statutory right to perform an independent timestudy in
connection with the processing of Peck’s grievance [ find
and conclude that by refusing to permat the Union access

12As noted n Hickory, the operative collective agreement provides for
“voluntary arbitration” of grievances ansing out of the establishment of
production standards (414 F 2d 919 )

to the plant to make such timestudy fér the purposes
indicated; Respondent violated Section 8(a)(5) and (1) of
the Act. '

CONCLUSIONS OF LAW

I By refusing to permit the Union, "through its
International Representative or other designated qualified
agent, to enter 1its plant for the purpose of conducting a
timestudy relevant and necessary to the processing of a
grievance, Respondent has refused to bargain with the
Union within the meaning of Section 8(a)(5) and (1) of the
Act

2 The aforesaid unfair labor practice affects commerce
within the meaning of Section 2(6) and (7) of the Act.

THE REMEDY

Having found that Respondent engaged n certain
unfair labor practices, I shall recommend that 1t cease and
desist therefrom and that it take certan affirmative action
necessary to-repairr and remove the effects of the unfair
labor practices and to effectuate the policies of the Act.

Upon the basis of the foregoing findings of fact and
conclusions of law and the entire record 1n this
proceeding, and pursuant to Section 10(c) of the Act, I

" hereby 1ssue the following

3

RECOMMENDED ORDER

Respondent General Electric Company (Ohio Lamp
Plant), 1ts officers, agents, successors, and assigns, shall.

1. Cease and desist from-

(a) Refusing to bargaim collectively with International
Union of Electrical,- Radio and Machine Workers,
AFL-CIO-CLC, as the statutory bargaining representative
of the production and maintenance employees at its
Warren, Ohio, Lamp Plant, by refusing to permit the
Union through its International Representative or other
expert of its own choosing, to enter and be present in
Respondent’s , plant for the purpose of conducting
timestudies relevant or necessary to the processing of
employee grievances or complaints.

(b) In any like or related manner interfering with the
efforts of the Union to bargam collectively with it on
behalf of the production and maintenance employees at its
Warren, Ohio, Lamp Plant.

2. Take the following affirmative action necessary to
effectuate the policies of the act

(a) Upon request, permit the Union, through its
International Representative or other expert of its own
choosing, to enter and be present in Respondent’s Warren,
Ohio, Lamp Plant, for the purpose of making timestudies
relevant and necessary to the processing of employee
grievances or complaints.

(b) Post at its Warren, Ohio, Lamp Plant, copies of the
attached notice marked “Appendix ”?* Copies of said
notice, on forms provided by the Regional Director for.
Region 8, after being duly signed by Respondent’s
authorized representative, shall be posted by 1t
immediately upon receipt thereof, and be maintamned by 1t
for 60 consecutive days thereafter, in conspicuous places,
including all places where notices to employees are
customarily posted Reasonable steps shall be taken by
Respondent to insure that said notices are not altered,
defaced, or covered by any other material.

¥n the event that this Recommended Order 1s adopted by the Board,
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(c) Notify said lieglonal‘ Director, 1n writing, within 20
days from the receipt of this Decision, what steps have
been taken to comply herewith 24

the words *‘a Decision and Order” shall be substituted for the words “the
Recommended Order of a Trial Examiner” in the notice In the further
event that the Board’s Order 1s enforced by a decree of a United States
Court of Appeals, the words “a Decree of the Umted States Court of
Appeals Enforcing an Order” shall be substituted for the words “a
Decision and Order ™

*In the event that this Recommended Order 1s adopted by the Board,
this provision shall be modified to read “Notify said Regional Director, n*
writing, within 10 days from the date of this Order, what steps Respondent
has taken to comply herewith

APPENDIX
NOTICE TO ALL EMPLOYEES

Pursuant to the Recommended Order of a Tnal
Examiner of the National Labor Relations Board and 1n
order to effectuate’ the policies of the National Labor
Relations Act, as amended, we - hereby notify our
employees that ' . '

WE wiLL bargain collectively with International
Union of Electrical, Radio and Machine Workers,
-AFL-CIO-CLC, as the statutory bargaining
representative of our production and. maintenance

i

v
.

employees at our Warren, Ohio, Lamp Plant, by
permitting the Union, through 1ts International
Representative or other expert of its own choosing, to
enter and remamn n our plant for the purpose of
conducting timestudies relevant or necessary to the
processing of employee grievances or complaints.

WE WILL NoOT, m any like or related manner,
interfere with the efforts of the Union to bargam
collectively on behalf of our production and
maintenance employees.

GENERAL ELECTRIC
CoMPANY (OHIO LaMP
: ' PLANT)
(Employer)
Dated By

(Representative) (Title)

This notice must remain posted for 60 consecutive days
from the date of posting and must not be altered, defaced,
or covered by any other material
" If employees have any question concerning this notice
or-compliance with its provisions, they may communicate
directly with the Board’s Regional Office, 1695 Federal
Office Building, 1240 East Ninth Street, Cleveland, Ohio
44199, Telephone 216-522-3715 )



