UNITED STATESOF AMERICA
BEFORE THE NATIONAL LABOR RELATIONSBOARD
REGION 8

THE TOLEDO BLADE CO.
Employer/ Petitioner
and CASE NO. 8-UC-365
TOLEDO NEWSPAPER GUILD/CWA LOCAL NO. 34043

Union

DECISION AND ORDER

Upon a petition filed under Section 9(c) of the National Labor Relations Act, as amended,
(the Act), a hearing was held before a hearing officer of the Nationd Labor Relaions Board (the
Board).

Pursuant to the provisons of Section 3(b) of the Act, the Board has delegated its
authority in this proceeding to me!

The Employer publishes The Blade, a daly newspgper with regiond circulaion in
Northwest Ohio and Southeast Michigan. The Union and Employer are parties to a collective
bargaining agreement (Agreement), effective March 22, 1998 through March 21, 2003. The
Employer/Petitioner seeks to excude from the bargaining unit those employees classfied as

retal sdes supervisors because the Employer assarts they are dtatutory supervisors.  The Union

1 The heari ng officer’s rulings made at the hearing are free from prejudicial error and are hereby affirmed. The

parties stipulated, and | find, that the Employer is engaged in commerce within the meaning of the Act and it will
effectuate the purposes of the Act to assert jurisdiction herein. The Union is alabor organization within the meaning
of the Act and represents certain employees of the Employer. The Employer and the Union filed post-hearing briefs
which | have carefully considered.

The Employer and the Union filed a Joint Motion to Substitute Exhibits and | grant that motion. The new
Petitioner Exhibits 6, 10, 11, 12 and 13 have been redacted to remove the names of the individualsinvolved, in order
to maintain their anonymity.




takes the postion that the retall sdes supervisors are not supervisors within the meaning of the
Act and should remain in the bargaining unit.

For the reasons st forth below, | will not exclude the retall sdes supervisors from the
exiding contractudly agreed upon unit.  Accordingly, | will order that this petition be dismissed.
| find that the retall sdes supervisors are not Section 2(11) supervisors but instead are employees
within the meaning of the Act.

BACKGROUND

The Agreement defines the Guild Shop unit in the Preamble and in Article I. It
includes dl employees in the editorid, advertisng, crculation, maketing and busness
departments of the Employer, excluding the Circulation Promotion Manager, Payroll Department
Supervisor, Region Editor, Executive Editor of the Sports Department, Features Editor, Head of
the Photographic Department, Confidentia secretaries [not to exceed nine (9)], employees of
European, Washington, New York and Columbus offices and no more than nine (9) persons to
be designated by the publisher.

The retall sdes supervisors work in the Advertisng Department. Director of Advertisng
David Thiemann heads the depatment. Four managers, including the Display Advertisng
Manager Susan Cantrell, report to Thiemann. Three retall sales supervisors report to Cantrell.
They are Paula Fortney (Mgorg/National Accounts Supervisor), Jay Kowaski (Outsde Sdes
Supervisor) and Jeanne Prater (Outside Sdles Supervisor). Each of the retail sdes supervisors
works with a group of five to seven customer sdes representatives.  The retall sales supervisors
occupy the “A-1" wage grade. The customer sdes representatives are at the “A-3” levd. The

duties of dl A-3's are dmilar and include vigting and presenting “spec” ads to dlients, collecting



money from clients, doing ad layouts, reserving ads, and handling customer complaints. Many
of these duties are performed off-premises and away from the retail sales supervisor.

The pogtion of retall sdes supervisor is currently a unit postion. Record evidence shows
that retall sdes supervisors receive the same benefit package as other unit members by virtue of
their unit membership and participate in the hedth and wefare trust as well as the penson and
401(k) plan.

In 1999 the Employer hired a consulting firm, the Alliant Group, to andyze its work
procedures and to recommend how the Employer could improve advertiser and customer
savices. As a result of the Alliant report, the retail sales supervisor position underwent various
changes. Retall sdes supervisors now accompany representatives on some sdes cdls, make
suggedtions to improve performance, offer prase when waranted and assst with advertiser
problems.

SUPERVISORY CRITERIA

In deciding cases involving the aleged supervisory satus of individuds, it is necessary to
examine carefully the evidence regarding the datutory indicia of supervisory authority.  The
record in this case establishes the following.

DISCIPLINE

The Employer's witness, Mike Nelson, tedtified that he was a retall sales supervisor from
April 2000 until November 2001, when he was promoted into an acknowledged management
pogtion. Nelson tedtified that during this period he had severa conversations with Judi Csomos,
a sdes representative, concerning her tardiness. Nelson later sent a memo to Cantrell reporting
the conversations that he had with Csomos. However, no written discipline was ever issued to

Csomos.



Paula Fortney tedified that she has never issued any written discipline.  While Fortney
tedified she had the authority to issue written discipling, she did not provide any foundation for
the source of her authority.

Jay Kowadski, another Employer witness, tedtified that he has not disciplined any
employees snce assuming his retall saes supervisor podtion in March 2002, While Kowalski
dated that he has the authority to “write somebody up,” he gave no indication of any source for
that authority.  Furthermore, on cross-examination, Kowaski could not recadl anyone in
management conferring disciplinary authority on him.

Manager Thiemann tedtified that those holding the retail sales supervisor's podtion have
the authority to discipline employees. Thiemann dated that he had informed “folks’ that they
had the authority, but did not pecificaly identify whom he told.

HIRING

The record evidence shows that retall saes supervisors participate in the hiring process
on alimited bass. They review resumes, gpplications and cover letters. Both Prater and Fortney
testified that they screen the pool of gpplicants until Sx to eight reman. However, from that
point onward the gpplicants are dways interviewed by Display Advertisng Manager Cantrell.
Employer witness Mike Nelson testified that Cantrdl will sometimes conduct the first interview
and has dso decided who will be granted second interviews. The record indicates that Cantrell
and the retall sdes supervisors have never disagreed over which gpplicant to hire but this is so
because one applicant has aways been clearly superior to the others. There is no evidence that
the retall sdes supervisors have any input into the initia decison to hire an additiond employee.
And, as Outsde Sdes Supervisor Prater testified, it is Cantrel, not the retall sdes supervisors,

who hasthe find say regarding who to hire.



Findly, retal sdes supervisors have no authority to make the initid decison to hire an
additiond A-3. At the time of the hearing there had been a hiring freeze a the Employer for
some time. Accordingly, even if a retal sdes supervisor bdieved that additional personnd were
necessary they would be powerless to make a hiring decision.

TRANSFERS AND ASSIGNMENT OF WORK

Magors/National Accounts Supervisor Fortney tegtified that while a retall sdes supervisor
may make teritorid assgnments for her team members, Cantrdl has the authority to overrule
those decisons. Record testimony shows that a least once, when Prater objected to the
assgnment of an account, she was overruled by Cantrel. The record dso demonstrates that
Cantrell decides non-routine matters, such as whether an account belongs in a zip code-oriented
territory group, or in the “Majors group,” where businesses are divided into categories.

RESPONSIBLE DIRECTION

Retall sdes supervisors operate under production deadlines which ae st by the
advertisng depatment.  Fortney tedified she routindy communicates deadlines for sdes
presentations to her team. These presentations are generaly done 60 to 90 days prior to a
contract’s expiration date.

The record shows that team members typicaly receive advice on how to improve ther
sdes presentations.  Record evidence indicates, however, that such advice is the naturd
byproduct of the greater experience and knowledge of the retail sales supervisors.

Outsde Sdes Supervisor Prater's testimony shows that a retal sdes supervisor can
resolve customer complaints involving a few hundred dollars but Prater testified she must obtain
Cantrdl’s gpprova for resolutions involving higher amounts.  Fortney’s testimony regarding her

team member’s resolution of customer grievances indicates that a set of standard resolutions



exig for a set of common sStuaions. And Fortney must obtain gpprova from Cantrell to resolve
customer complaints that fall outsde the routine.

EVALUATIONS

While the authority to evduae others is not, in and of itsdf, indicative of supervisory
datus, if such evauations directly impact wage incresses, promotions or discipline, this authority
may satidfy the datutory criteria.  Employer witnesses Prater and Nelson both tedtified that after
writing their evauations, they show them to Cantrel for possble revisons. Both Prater and
Neson modified ther evduations dafter recaving input from Cantrdl. Fortney’s testimony
indicates that Cantrell reviews the evauations completed by the retal sdes supervisors in order
to ensure congstency in assigning grades to the A3. The record does not demondtrate that these
evauations have any direct bearing on the job datus of the A-3. In its post-hearing brief, the
Employer does not argue that these evauations affect the job status of A3 with regard to sdary,
promotions or discipline.

AUTHORITY TO REWARD

The Retall Sdes Supervisors collect information to calculate sales gods for the A3's on
ther team. Bonuses are distributed to the A 3s for reaching or exceeding their god. The record
reflects, however, the routine nature of this god-setting activity. Prater’s testimony indicates
that al of the entries on the god-setting form come from sources other than hersdf. Cantrell and
Thiemann determine whether the budget will be increased or decreased for the Advertisng
Department. In addition to the norma sdes goa for each A3, the Retall Sdes Supervisor will
conault with the A-3 to formulate a chdlenge god. The record indicates that these chdlenge

gods are dways the result of a collaborative consensus between the A-1 and the A-3.



The Retall Sdes Supervisors have the authority to determine whether the A 3's gods are
st on a monthly or quarterly bass. The record dso shows that the choice of making gods
monthly or quarterly is discussed beforehand with the A-3.

ANALYSIS

Section 2(3) of the Act exdudes from the definition of “employeg’ any individud
employed as a supervisor. Section 2(11) of the Act defines a supervisor as:

[Alny individud having authority in the interest of the employer,
to hire, trandfer, suspend, lay off, recdl, promote, discharge,
assgn, rewad, or discipline other employees, or responghility to
direct them, or to adjust their grievances, or effectively recommend
such action, if in connection with the foregoing the exercise of
such authority is not of a merdy routine or clericd nature, but
requires the use of independent judgment.

To meet this definition, an individud need only possess the authority to perform any one
of the indicia lised, provided that the authority is exercised using independent judgment on

behdf of management and not in a routine manner. Clark Machine Corp., 208 NLRB 555

(1992); Browne of Houston, Inc., 280 NLRB 1222, 1223 (1986). Persons with the power

“effectively to recommend” the actions described in Section 2(11) are supervisors within the

datutory definition. See, Energy Systems & Service, 328 NLRB 902 (1999). The burden of

proving supervisory datus rests on the party asserting the status. NLRB v. Kentucky River

Community Care, Inc, 121 S. Ct. 1861, 1866-67 (2001); Bennett Industries, Inc., 313 NLRB

1363 (1994).

The Board has noted that the legidative history of Section 2(11) indicates that Congress
intended to digtinguish between employees who may give minor orders and oversee the work of
others, but who are not perceved as management, from those supervisors truly vested with

genuine management prerogatives. George C. Foss Co., 270 NLRB 232, 234 (1984). The




Board has further explained tha “[iln enacting Section 2(11) congress emphasized its intention
that only truly supervisory personnd...should be consdered supervisors and not ‘straw bosses,

leed men, set-up men, and other minor supervisory employees” Chicago Metallic Corp., 273

NLRB 1677, 1688-89 (1985) enfd. in relevant part 794 F.2d. 527 (9" Cir. 1986).
The Board has noted its duty not to construe the statutory language of Section 2(11) too
broadly because the individud found to be a supervisor is denied the employee rights that are

protected under the Act. Hydro Conduit Corp., 254 NLRB 433, 437 (1981); St. Francis

Medical Center-West, 323 NLRB 1046 (1997).

In Kentucky River, supra, the Supreme Court ruled that the Board may not exclude

from the independent judgment required in Section 2(11) the professond or technicad judgment
used in directing less-skilled employees to ddiver services. The Court recognized, however, that
it is within the Board's provisons to determine what scope or degree of discretion meets the
datutory requirement of “independent judgment.” The Court dated, “[m]any nomindly
supervisory functions may be performed without the exercisge of] such a degree of...judgment
or discretion...as would warrant a finding of supervisory daus under the Act” 1d., citing

Weyerhauser Timber Co., 85 NLRB 1170, 1173 (1949). The Court aso agreed with the Board

that if the Employer limits the degree of independent judgment by, for example, detailled orders,
an individua acting under such orders may be found not to be a Statutory supervisor. Kentucky

River at 167, citing Chevron Shipping Co., 317 NLRB 379, 381 (1995).

| have reviewed the facts of this unit clarification case in light of the Supreme Court's

teechings in Kentucky River, and | have concluded tha there is insufficient evidence of

independent judgment in the assgnment and direction of work, hiring, discipling, evauations



and the authority to reward employees to compd a finding that retall sdes supervisors are
statutory supervisors.

In reaching this concluson, | initidly note that the retall sdes supervisors do not have
independent authority to hire sdes representatives. The record clearly demongrates that Display
Advertisng Manager Cartrdl dways interviews serious candidates and has the find authority as
to whom to hire. There is no evidence of a retal sales supervisor successfully recommending an
gpplicant whom Cantrell did not wish to hire.

Retall sdes supervisors dso lack independent authority to assgn work or to transfer the
sales representatives.  The A 3s in the Mgors group cover businesses by category. Accordingly,
new customers autometicaly go to whichever A-3 is responsble for that category of business.
An A-3 in the territory group covers work by zip code. The record reflects that Cantrell must
approve any non-routine assgnment of work or trandfer of employee from one sdes group to
another. On one occason when Prater objected to the assgnment of an account she was
overruled by Cantrell.

There is no record evidence of a retaill sdes supervisor disciplining a sales representative
nor is there any evidence that a retaill sales supervisor has effectively recommended discipline. |
do not find tha Neson's memos to Cantrel regarding a sdes representative’s tardiness for
meetings was discipline, ance it had no effect on the employee. A verbd or written warning that
has no effect on the employees job datus is not sufficient to confer supervisory gatus.

Williamette Industries, Inc., 236 NLRB 743 (2001); Vencor Hospital, Los Angeles, 328

NLRB 1136 (1999).
Record evidence shows that Thiemann, not the retall sales supervisors, gpproves issuing

bonuses to sdes representatives.  Additiondly, Thiemann aone has the power to adjust the



individua gods prescribed by the retall sdes supervisors.  Findly, the amount received by sdes
representatives for meeting or exceeding their gods is formulated by management, not the retall
sadles supervisors.  Because the retal sdes supervisors have no independent authority to reward
the sdes representatives within the meaning of Section 2(11) | find ther involvement in the
bonus process insufficient to confer supervisory status.

The evauations peformed by the retall sdes supervisors are not effective because the
evauations have no direct impact on the job status of the sdes representatives. The Board has
found supervisory datus only when the evduations are not subject to prior gpprovad, and the
evduations ae effective in afecting the job datus of the employees being evauated. For
example, when the evauations directly determine the amount of the employee’'s sdary increase.

Harbor City Volunteer Ambulance Squad, Inc., 318 NLRB 764 (1995).

The Employer has not demonsrated that the evaluations conducted by the retal sdes
upervisors  directly  affect the <day, trandfer, promotion or discipline of the <des
representatives.  Accordingly, the evaduations are an inaufficient basis for concluding that the
retail sdes supervisors are supervisors within the meaning of the Act.

The attendance of A-1s a supervisory meetings does not confer supervisory status under
the Act. Attendance a management meetings is not one of the supervisory criteria enumerated
in Section 2(11), and atendance a management meetings done will not establish supervisory

authority. Chicago Metallic Corp., 273 NLRB 1677, 1691 (1985). | further note that there is a

weskly management meeting which Cantrdl and Thiemann atend, but from which the retal
sales supervisors are excluded.
Based upon dl the foregoing, and the entire record, | find that the retall sales supervisors

are not Section 2(11) supervisors but are employees within the meaning of the Act.
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ORDER

It is ordered that the petition be dismissed.

RIGHT TO REQUEST REVIEW

Under the provison of Section 102.67 of the Board's Rules and Regulations, a request for
review of this Decison may be filed with the National Labor Relations Board, addressed to the

Executive Secretary, 1099 14th Street, N.W., Washington, DC 20570. This request must be

received by the Board in Washington by Mar ch 17, 2004.

Dated at Cleveland, Ohio this 3rd day of March, 2004.

/9 Frederick Calatrelo
Frederick J. Calatrello

Regiona Director

Nationa Labor Rdlations Board
Region 8
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