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The Employer, with afacility in Louisville, Kentucky, is engaged in the publication and
distribution of a newspaper (The Louisville Courier-Journd), in Louisville, Kentucky and the
surrounding vicinity. The only Employer operation involved in this proceeding isits Oldham
County, Kentucky newspaper distribution and delivery service. The Petitioner hasfiled a
petition with the Nationd Labor Relations Board under Section 9(c) of the National Labor
Reations Act seeking to represent a unit comprised of al the newspaper carriers employed by
the Employer from its Oldham County Distribution Center located at 1803 Button Court,
LaGrange, Kentucky, excluding dl other employees, managerid employees, and dl guards and
supervisors as defined in the Act. Thereisno higtory of collective bargaining affecting the
employeesinvolved in this proceeding.

A hearing officer of the Board held a hearing on the issues raised by the petition. 3/ The
Employer maintains that the newspaper carriers cannot comprise an appropriate unit because

!/ The name of the Employer appears as amended at the hearing.
2/ The name of the Petitioner appears as amended at the hearing.

3/ The parties stipulated that the factsin this matter are substantively the same as the facts presented at the hearing
in Case 9-RC-17754. The only apparent differences are the number of carriersinvolved, the location of the
distribution center, and the manager in charge. Thisinformation was placed in therecord and isreferred to in the
decision. They have also stipulated that | may base my decision in this matter on the evidence presented in

Case 9-RC-17754, including the transcript, exhibits, the oral arguments of the Petitioner contained in the transcript,
and the post hearing briefs submitted by the Employer. The parties have waived the submission of additional briefs.
However, | have fully considered the additional oral argument and cases cited by the Employer and the oral
argument made by the Petitioner at the hearing in the subject matter. It is clear, and the parties apparently agree,
that the individualsin this case have the same status as those at issue in Case 9-RC-17754 pending on review. Thus,
if theindividuals at issue in Case 9-RC-17754 are employees, they are employees here. Conversely, if the
individualsin Case 9-RC-17754 are found to be independent contractors by the Board, the individuals at issue here
are independent contractors.



they are independent contractors and, as such, they are not employees within the meaning of
Section 2(3) of the Act. The Petitioner contends that the newspaper carriers are employees under
the Act and that the Employer’ s Oldham County Distribution Center carriers condtitute an
appropriate unit for purposes of collective bargaining. #/

| have carefully conddered the evidence and the arguments presented by the parties on
theissues. | have concluded, as discussed below, that the factors militating in favor of afinding
that the newspaper carriers are employees, on balance, outweigh the evidence that they are
independent contractors. Accordingly, | find that the newspaper carriers are employees entitled
to representation and | will direct an eection among the newspaper carriersin the unit found

appropriate.

To provide a context for my discusson of the issues, | will first provide an overview of
the Employer’s operations. | will then present, in detail, the facts and analysis supporting each
of my conclusons on the issues.

|. OVERVIEW OF OPERATIONS

The Employer publishes a daily newspaper, Monday through Saturday, thet retails for
75 centsacopy. The more extensive Sunday edition retailsfor $1.75 acopy. The Employer
ddivers the newspaper from its downtown Louisville, Kentucky printing plant to the Oldham
County Distribution Center 7 days aweek. The newspapers are ddivered to the distribution
center between 2 am. and 2:30 am., Monday through Saturday, and somewheat later on Sunday
because of the larger sze of the Sunday edition. The newspaper carriers receive their papers and
commence their routes from the distribution center.

Louis Sabtini isthe Employer’ s State Divison Manager and he works out of Louisville,
Kentucky. In this capacity he oversees sdles and distribution operations throughout the State of
Kentucky, except for Jefferson County in which the city of Louisvilleislocated. Twelve didrict
managers and a state supervisor work under Sabatini, including the district manager for Oldham
County, John Harcourt. Harcourt is responsible for “contracting” with the newspaper carriersin
Oldham County, a county that borders Jefferson County on the northeast and which is just south
of the Indiana border. Harcourt reports directly to State Supervisor Steve Brown. There are
about 25 newspaper carriers who ddliver the Employer’ s products in Oldham County.

I[I. NEWSPAPER CARRIERS

The 25 carriers at issue are engaged in the home ddlivery of the Employer’ s newspaper to
customers on routes that are established and determined by the Employer through Didtrict
Manager Harcourt. About 90 percent of the carriers dso deliver an Employer product known as
aTMC (Totd Market Coverage) to nonsubscribers, which permits advertisersto reach
nonsubscribers with their messages. Additionaly, an unspecified number of carriers handle what
arereferred to in the record as single copy sdes. Single copy saes occur when newspaper
carriers deliver the newspaper to a store like a Seven Eleven or a Speedway, or to avending
machine, aso known as arack.

4/ The Employer only asserts that the carriers are independent contractors. It does not contest the scope of the unit
which islimited to its Oldham County operation.

2



Each carrier services one or more home ddlivery routes. The carriers do not have any
proprietary interest in their routes and cannot assign or dter them. Thus, the carriers cannot buy
or sl routes. In contrast, the Employer has the right to add to or subtract from aroute. The
routes vary in sze. For example, in Case 9-RC-17754, the smallest number of papers handled by
acarrier per day was about 150 to 175 papers and the largest number of papers handled on a
daily basis by asingle carrier was about 400 papers.

There are other disparities among carriers. The carriers are in abroad age range and have
been delivering papers for the Employer or its predecessor for varying periods of time. Some of
the carriers have other full-time employment while others do not have regular employment
outsde their newspaper delivery jobs. There is no evidencethat any carriers have incorporated.

All carriers sgn “Home Ddlivery Service Agreements’ with the Employer. All the
agreements are effective for 1 year, with automatic renewd for successive 1-year periods unless
terminated by mutual agreement, materia breach, or 30-days advance written notice to the other
party. These agreements are required by the Employer and are non-negotiable. Carriers who
deliver the TMC must aso sgn a“Home TMC Ddlivery Service Agreement.” Additiondly,
those carriers engaged in store or rack sales are required to sign a“ Single Copy Wholesde
Digribution Agreement.”  All three agreements Stete that the agreements are between the
Employer and an “independent contractor” and are the same for each carrier, except that each
agreement contains a different numerical designation thet reflects a particular delivery area. The
record in Case 9-RC- 17754 reflects that some of the carriers, whom the parties agree are
identicd to the carriers here, were told by representatives of the Employer that they were
independent contractors. The instant record does not disclose whether any smilar statements
were made to any of the carriers working out of the Oldham County digtrict.

The Employer recently discontinued a prior home delivery agreement and implemented a
new agreement for dl carriersin the Oldham County digtrict, atering the remuneration rates that
had been set forth in the old contract. Effective February 24, 2003, and continuing theregfter,
carriersreceive 7 cents for each daily paper delivered and 10 cents for two copies delivered to
the same address. They receive 37 cents for each Sunday paper delivered and 57 cents for two
copies delivered to the same address. Carriers aso receive an extra cent for each copy of the
paper they deliver that includes an insert. Carriers are compensated a arate of 5 cents for each
TMC product they deliver. All home ddivery cusomers are billed directly by the Employer and
the Employer is responsble for collections. The rate changes recently implemented by the
Employer were not negotiated with the carriers and represent alower profit margin for them.
Under the new agreements, however, carriers do not bear the risk of loss when customers are
delinquent or fail to pay because, as noted, they are paid a per piece rate for delivery and the
Employer isrespongble for collections.

The single copy wholesde agreement utilized by the Employer was not discontinued in
February 2003. The wholesae agreement does not specify the rate of compensation. However,
the record testimony finding in this case reflects that the carriers buy the papers used in this
operation from the Employer at the wholesdle rate and that they smply keep any profit from the
sae of newspapers at racks and stores they service. (The record does not reflect the wholesadle
rate for the paper.) Inthisregard, the carriers are responsble for collecting money from their
racks and from the store merchants with whom they have single copy arrangements. The
Employer owns the racks and the carriers are charged arenta fee of between 30 and 90 centsa
week as determined by the Employer, with the higher volume racks being set a a higher renta



rate. Carriers are responsible for maintaining the racks. However, if arack is defective and

needs to be replaced, the Employer provides a replacement. The district manager determines
whether a particular store or rack siteis agood location for paper saes, however, carriers may
suggest location possihilities. Carriers are permitted to return a*“reasonable amount” of papers a
no cost to them when the papers are not purchased from stores or racks. The Employer considers
areasonable amount to be about 15 to 20 percent and it creditsthe carriers for these returns.

In theory, carriers have the ability to negotiate with store merchants the amount that the
gtore will receive as its share of the profit. Thisis an amount between the wholesde price to the
carrier and theretall pricethat is set by the Employer. Testimony discloses that in practice stores
receive 5 or 6 cents a copy for daily papers and about 10 cents a copy for Sunday papers, with
the carrier receiving the remainder of the difference between the wholesale and retall price of the
paper. Carriers assumethe risk of lossfor uncollected debts from store merchants and from the
theft of newspapers from racks.

The Employer provides many of the carriers with aweekly route alowance, the amount
of which is based principaly on the district manager’ s evaugtion of the profitability and
desrability of aparticular route. State Divison Manager Sabdtini dso isinvolved in evauating
routes for the purpose of assigning an dlowance. Thus, carriers who have routes with fewer
subscribers or more rura, or who have routes that have bad roads, receive a higher route
alowance in comparison to carriers with routes with more desirable locations. Route alowances
vary widely and may range from alow of about $2 aweek to a high of about $70 to $80 a week
as reflected by the testimony in Case 9-RC-17754 which the parties agree istrue here. Carriers
may request an adjustment to their weekly route allowance but the Employer determines how
much, if any, additiond alowance will be granted. Indeed, the district manager is not
independently authorized to make adjustments on his own.

The digtrict manager determines when and whether deliveries should be added to or
subtracted from aroute. He sometimesinitiates a route change on his own and sometimes the
impetus for a change will come from acarrier. A frequent reason for subtracting from aroute
occurs when the number of subscribers on aroute has grown and the carrier is having difficulty
making dl of hisor her ddiveries by the Employer’ s targeted ddlivery times of 6 am. for the
daily paper and 7 am. for the Sunday paper. A frequent reason for adding to aroute is because
of the subtraction from ancther route to dleviate timely delivery problems.

Carriers are respongble for providing their own trangportation to make their ddliveries.
They must prove to the Employer that they have valid drivers licenses and thet their vehicles
cary a least the minimum insurance required by Kentucky. The carriers are required to pay for
their own insurance and gas. They are not directly reimbursed for their mileage, but, as noted,
route alowances are higher for less dense and more rurd routes.

Carriers generdly arrive at the ditribution center between 2 am. and 4:30 am. to pick
up their papersfor delivery. The Employer does not require the carriers to pick up their papers
by any certain time, but it does require them to have the papers ddivered by 6 am. on weekdays
and Saturdays and by 7 am. on Sundays. Carriers are not required to wear any items with the
Employer’ slogo and are not permitted to have anything on their vehicles identifying them as
cariersfor the Employer. Indeed, the agreements that they sign with the Employer specificaly
prohibit them from placing on their vehicles any logos or other marks identifying them with the
Employer. The record discloses that they have been given hatsin the recent past with the



Employer’ s name on them. However, they are not required to wear them and agpparently, &t least
some carriers do not regularly wear the hats. Similarly, carriers received a t-shirt from the
Employer in the recent past. There isno evidence that carriers regularly wear these t-shirts while
making deliveries and there is no requirement that they do so.

Carriers may make ther route deliveries in any manner that they choose and are
congrained only by the Employer’sddivery times. Carriers generally make ddiveriesin the
most timely and cost effective manner possible. However, they are free to deviate from their
regular ddivery pattern and may take breaks asthey wish. Carriers are permitted to deliver other
products a the same time that they deliver the newspaper and TMC aslong asthe ddlivery of
other products does not interfere with the timely ddlivery of the Employer’ s products. The other
products delivered include local shopping circulars or advertisement papers and the Wall Street
Journd.

As noted, some carriers dso deliver the Wall Street Journal on their routes. They receive
10 centsfor each copy of the Wl Street Journd that they ddiver. An unspecified number of
copies of the Wall Street Journal are delivered in Oldham County on adaily basis. The carriers
gpparently do not have any type of agreement with the Wall Street Journal. Rather, the Wall
Street Journd has an agreement with the Employer and the Employer remits to the carriers the
payments for Wall Street Journd ddlivery.

Carriers are responsible for ensuring that customers on their routes are properly serviced
through timely delivery of papersin good and dry condition. In thisregard, they deliver papers
in severd different ways. If acustomer has a tube provided by the Employer, the carrier may use
the tube. If the weather isinclement and there is no tube, the carrier will use aplastic bag
provided by the Employer. Papers are dso ddivered banded or unbanded and may be ddivered
in any other manner that the customer wishes. The Employer o providesthe carriers with a
supply of rubber bands used to band the papers. Papers for customers in apartment complexes
may be ddivered to the doorstep.

Carriers are expected to obtain their own subgtitutes when they are unavailable to make
deliveries. They do not need gpprova from the Employer regarding the identity of ther
subgtitute or subdtitutes and, in many ingtances, the Employer is unaware of the identity of a
substitute who is handling aroute. However, the agreement requires that the carriers provide the
Employer with driver and motor vehicle records for any subgtitute driver as well as records for
any motor vehicle to be used in the delivery of the paper. Apparently, many of the carriers
obtain substitutes to cover their routes when they go on vacation or for other reasons. The
Employer is not involved in any remunerative arrangement between the carrier and his or her
subdtitute. However, the Employer holds the carrier responsible for any falure on the part of the
carrier’ s substitute and the carrier bears any cost undertaken by the Employer to deliver the
carier’ sroute as aresult of the failure of either a subgtitute or carrier to make timely delivery of
the paper.

Carriers are recruited for open routes through newspaper advertisements seeking
“independent contractors’ to deliver the paper or through referrds from carriers who are giving
up their routes. The district manager interviews prospective carriers and determines whether to
offer aroute contract to an gpplicant. The district manager rides the route with anew carrier for
afew daysto ensure that the carrier is familiar with the route and his customers. Theregfter, the
digtrict manager rarely rides a route with a carrier, perhaps only oncein a 10-year period.



Carriers may interact briefly with the district manager when they pick up their papers each
morning. On these occasions, the digtrict manager conveys customer service issues, including
complants, to the carriers, or the conversation may smply involve nontwork related topics.

Customer complaints may be made to either the Employer or to the carrier. It isthe
carrier’ s respongbility to address and rectify any service complaints, such asamissed ddivery.
If acarrier misses addivery and the Employer has to make the ddlivery, the carrier may be
charged the full cost of the paper. If a customer registers a complaint with the Employer, the
complaint is entered into the Employer’ s computer system. A note is then placed on the carrier’s
“top sheet” with the following morning’s product to be ddivered. Top sheets are the records that
the Employer uses to determine the number of papers that go to each individua route. They are
computer generated sheets that contain a route number and the number of papers for each route,
whichis cdled the draw. The draw isindicated on the top sheet so that the distribution
employeein the distribution center can lay out the papers for each individud carrier. 1t appears
that one distribution employee works in the Oldham County distribution center to stage the
papers for ddivery.

If acarrier continues to experience service issues on hisor her route the district manager
will discuss these issues with the carrier. The district manager has the option of terminating a
carrier’ s contract for breach when the carrier fails to rectify ddivery issues rdating to timing or
quaity. The Employer does not take any other disciplinary actions againgt carriers short of
terminating their contracts. For example, the progressive disciplinary procedure that is
goplicable to the Employer’ s other employees does not apply to the carriers.

The Employer provides carriers with IRS 1099 forms each year showing their earnings
and aso covers them under the applicable workmen's compensation statute in Kentucky.
However, the Employer does not provide carriers with unemployment insurance, aW-2 form,
and does not make any tax or socia security deductions from their earnings. Carriers do not
receive the fringe benefits that the Employer accords to other employees, including pension or
401(Kk), paid vacations, and paid sSck leave. However, the Employer offered the carriers the
opportunity to purchase accident and desth insurance at their own cost through the same
company that it uses for bonding the carriers. The Employer’ s employees are aso offered the
opportunity to purchase accident and degth insurance, through a separate carrier.

All carriers are required to be bonded. The bonding rate is set by the district manager and
iséa least four times the potentid ligbility of the carrier. The Employer utilizes abonding
company for this purpose that charges the carriers about 15 cents for each $100. Carriers are not
required to obtain a bond from the company suggested by the Employer, but must be bonded in
the amount that the Employer requires.

1. THE LAW AND ITSAPPLICATION

Section 2(3) of the Act provides that the term “employeg’ shdl not include “any
individua having the status of independent contractor.” The burden of establishing that an
individua is an independent contractor rather than an employee rests with the party asserting
independent contractor status. BKN, Inc., 333 NLRB 143 (2001). Under Section 2(3) of the Act,
the Board applies a multifactor test developed under the common law of agency to decide
whether an individud is an employee or an independent contractor. NLRB v. United Insurance
Co. of America, 390 U.S. 254 (1968); Roadway Package System, Inc., 326 NLRB 842 (1998);



Dial-A-Mattress Operating Corp., 326 NLRB 884 (1998). In determining whether individuals
are employees or independent contractors, the Board in Roadway expresdy adopted the
multifactor analysis of the Restatement (Second) of Agency, Section 220 (1958). Under this
andysis, there are 10 specific factors that are consdered in determining whether an individud is
an employee or independent contractor:

1. The extent of control the employer exercises over the individuad’ s work details.
2. Whether the person employed is engaged in a distinct occupation or business.

3. Whether the work of that occupation is usudly performed under an employer’s
upervison.

4. The kill required by the occupation.

5. Whether the employer or the worker supplies instrumentalities, tools, and the place
of work.

6. Thelength of employment.

7. Whether payment is made according to the time spent or by the job.

8. Whether the work is part of the employer’ sregular business.

9. Whether the parties believe they are creating an employer-employee reaionship.
10. Whether “the principa isor is not in the business.”

However, as pointed out by the Employer inits brief in support of its request for review in

Case 9-RC-17754, which is part of the record in this case, dl of the above factors are not given
equa weight. The right of control an employer exercises over an individua’ s work is paramount.
Nevertheless, the other factors are considered important in determining whether the right of
control is present in any given Stuation.

For example, Roadway involved pick up and ddlivery drivers a two of the employer’s
terminas whom the Board found to be employees rather than independent contractors. In
reaching this conclusion, the Board gpplied the common law of agency test as st forth in the
Regtatement (Second) of Agency. Specificdly, the Board relied on the following to support its
finding:

[T]he drivers here do not operate independent businesses, but

perform functions that are an essentia part of one [employer’'s]

norma operations, they need not have any prior training or experience,
but receive training from the [employer]; they do businessin the
[employer’ 5] name with assstance and guidance from it; they do

not ordinarily engage in outsde business; they constitute an integra
part of the [employer’s| business under its substantia control; they
have no subgtantid proprietary interest beyond their investment in



their trucks, and they have no significant entrepreneuria opportunity
for gain or loss. Roadway, supra, at 851.

The Board aso noted that:

Other support for employee status can be found in [the employer’ |
compensation package for the drivers. Here, [the employer] establishes,
regulates, and controls the rate of compensation and financial assistance
to the drivers as wdll as the rates charged to customers. Generally
gpesking, there islittle room for the drivers to influence their income
through their own efforts or ingenuity. Id. a 852.

The Board expressy held in Roadway that the common law of agency tes, “encompasses a
careful examination of al the factors and not just those that involve aright of control.” Id. &
850.

The Board reached the opposite conclusion with respect to ddlivery driversin
Dial-A-Maittress, the companion case to Roadway. The Board concluded in Dial-A-Mattress
that the common law of agency test factors weighed more strongly in favor of independent
contractor status for the driversin that case. In finding the drivers to be independent contractors,
the Board relied, in part, on the fact that the drivers had, “sgnificant entrepreneuria opportunity
forgainorloss” Id. Inthat regard, the Board noted that some drivers had more than one van to
perform deliveries, that they could and did negotiate economic termsin their agreements with the
employer, and that they had no guaranteed minimum compensation. Id. at 892. Additiondly,
they could decline to work or make their trucks available on certain dates without advance notice
to the employer and without pendty. Id. at 887. The Board distinguished Dial-A-Mattress from
Roadway in part on the basis that the * elements of Roadway’ s compensation plan, in effect,
result in both minimum guarantees and effective ceilings for its drivers’ and the fact that,
“Roadway drivers are required to provide delivery services each scheduled workday.”

Moreover, there was, “no evidence that the Roadway drivers[could] negotiate. . . specid dedls.”
Id. at 893.

Following the issuance of Roadway and Dial-A-Mattress, the Board hasissued severd
decisons involving independent contractor issues. However, none of those cases have involved
individuals who ddiver newspapers. Rather, recent cases have considered the
employeeg/independent contractor status in occupations such asthose of car haulers, pick up and
delivery drivers, taxi drivers, and free lance writers, artists, and designers. Thus, in Time Auto
Transportation, Inc., 338 NLRB No. 75 (2002), the Board affirmed the ALJ sfinding that car
haulers were employees rather than independent contractors. In making thisfinding the ALJ
relied in part on the fact that the employer had a“direct financid stake” in the amount of cargo
hauled by drivers asit received a percentage of the grossfor each load. 1d. dip op. at 20.
Indeed, the ALJ found that the employer controlled the “manner and meansin which an
employee generatesincome.” 1d. dip op. a 22. The ALJdso noted that the drivers, like the
carriers here, had to accept the independent contractor agreements presented to them and that
they could not be negotiated. Id. dip op. at 9.

In Say Transportation Co., 331 NLRB 1292 (2000), the Board reversed aregional
director’ s finding that owner-operator truck drivers were independent contractors. In finding the
driversto be employees the Board rdlied, in part, on the fact that the drivers performed functions



that were at the core of the employer’s business, they could not negotiate specid pay dealswith
the employer, and they had little entrepreneuria opportunity for financia gain or loss. Id. a
1294. In addition, the Board noted that drivers could hire substitutes but that they could only
negotiate a substitute’ s wages within the compensation rate set by the Employer. 1d.

In Corporate Express Delivery Systems 332 NLRB 1522 (2000), the Board affirmed a
finding by the ALJ that owner-operators were employees rather than independent contractors. In
upholding the ALJ, the Board found that the employer’ s package pickup and ddivery drivers,
like the carriers here, had “no proprietary interest in their routes and no significant opportunity
for entrepreneuria gain or loss.” Id. Inthisregard, the Board noted that “ The routes, the base
pay, and the amount of freight to be delivered daily on each route are determined by [the
employer], and owner-operators have no right to add or rgect customers.” Moreover, the
employer in Cor porate Express, like the Employer here, “incur{ed] no liahility for unilateraly
terminating an owner-operator’ s contract.” 1d.

In Stamford Taxi, Inc., 332 NLRB 1372 (2000), the Board, in agreement with the ALJ,
held that a unit of taxi drivers were employees rather than independent contractors. In reaching
this concluson, the Board re-emphasized that the common law agency test, under which al
agpects of an individud’ s rdationship to an employing entity are examined, is the gppropriate
andyssto usein assessing a disputed individud’ s independent contractor status. The Board
noted that factors impacting on the “right to control” were significant, but so were those that did
not include the concept of control. 1d. at 1373. The Board specificaly noted in Samford Taxi
that restrictions placed on the taxi drivers by the employer resulted in their having no sgnificant
entrepreneurid opportunity for gain or loss and no meaningful proprietary interest in their cabs.

Id. Additiondly, the Board found that the employer, in Stamford Taxi, like the Employer here,
unilateraly drafted, promulgated, and changed the lease agreements that the taxi drivers sgned.
Id. The Board concluded that the driversin Stamford Taxi were employees even though the
lease agreements, like those here, defined the drivers as independent contractors, the drivers paid
their own taxes, and the employer made no payroll withholdings on their behdf.

In BKN, the Board found in agreement with the regiona director thet freelance writers,
artigts, and designers were employees, rather than independent contractors. With regard to the
writers specificaly, the Board based its finding on the fact that the employer exercised extensve
control over them through the imposition of time deadlines and editorid review of the content of
their work. 1d. a 144. The Board also noted that, “the writers, like the carriers here, clearly
perform functions that are an essentid part of the [employer’ s] norma operations, and they
condtitute an integra part of the [employer’ 5| business under its subgtantia control.” 1d. The
Board found the writers to be employees athough a number of factors militated in favor of
independent contractor status. Those factors supporting an independent contractor finding,
many of which are present here, included: “the writers work out of their homes, set their own
hours, provide their own equipment and materias, are not subject to discipline, Sgn agreements
to work on each episode, are paid per episode, may work for other employers, receive no
benefits, and have no taxes or other payroll deductionswithheld.” Id.

Following the issuance of the Roadway and Dial-A-Mattress decisons, the employee
versus independent contractor status issue in the newspaper delivery industry was addressed by
the ALJin . Joseph’s News Press, JD(SF)-68-01 (September 6, 2001), (currently pending
before the Board on exceptions). Although an ALJ decision which has not been reviewed by the
Board is not binding precedent, it provides a helpful andysis of the issues here and the Employer



has addressed the gpplicability of St. Joseph’sinitsbrief in 9-RC-17754. The parties agree that
the facts here are identica and the Employer’ s brief in 9-RC- 17754 has been made a part of the
record. Likein Case 9-RC-17754, there are numerous factud smilarities between S. Joseph’s
and the subject case. Such smilaritiesinclude the following facts noted by the ALJ:

1. Thecariers contracts emphasize they will be working as independent contractors.
2. The carriers Sgn their contracts as individuas.

3. Thecarriers contracts prohibit them from displaying the Respondent’ s name on their
vehicles.

4. The carriers do not wear uniforms.

5. The contracts mandate that the carriers are responsible for providing their delivery
services 7 days aweek.

6. The contracts direct that the carriers deliver their newspapers before 6 am. on
weekdays and Saturdays, and before 6:30 am. on Sundays. (The ddivery times are not
specified here in the agreements, but carriers are required to make their ddiveriesin
compliance with those times set by the Employer.)

7. The carriers are respongble for providing a subdtitute if they are unable to persondly
perform their contractual obligations.

8. The contracts adlow carriersto hire helpers and substitutes without prior agpprova from
[the employer], but carriers have no right to assgn or subcontract their routes nor can
they trade routes.

9. The carriers have no interest or property right in the route, the bundle drop site, or the
subscribers.

10. Thecariers onelarge investment is the vehicle they need to perform their deliveries.

11. Thecariersarerequired to indemnify [the employer] and are responsible for
damages caused by them or their subgtitute carriers while ddivering newspapers.

12. Should a carier default in making his ddiveries [the employer] will make
arrangements to deliver the route and charge him for the cogt it incurs.

13. Either party must give the other party 30-days written notice before terminating the
contract “without cause.”

14. [The employer] decides where racks are located and what news dealers will receive
papers.

15. [The employer] may iminate or add newspaper locations based on its assessment of
profitability.
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16. The newspaper bundles contain messages that notify the carrier of such things as new
customers names and addresses, where the customer wants the paper ddlivered (e.g. in the
driveway or on the porch), and temporary stops of ddivery for vacationing customers, etc.

17. [The employer] determines the geographical area covered by aparticular route. [The
employer], inits discretion, may cut or enlarge aroute.

18. [The employer] issuesthe carriers IRS 1099 forms each year showing their earnings.
No income taxes are withheld from the carriers earnings.

19. [Theemployer] provides the contract and unilaterdly changesits terms with ease.

Moreover, athough there are somefactsin &. Joseph’ s that differ from those here, the
distinctions between the two cases appear minor. In St. Joseph’ s the carrier agreement
specificaly required that the carriers provide the employer with the name of a person who can be
cdled if the carrier is unavailable. No such requirement exists here. However, the carriers here
are required to provide the Employer with information on substitutes within 48 hours of arequest
and, as noted, are required to provide the Employer with Department of Motor Vehicles' records
for any driver or motor vehicle to be used in performance of the agreement.

In . Joseph’s, the ALJ found thet certain carriers negotiated with the Employer to
deliver newspapers at a negotiated per piece rate which would militate in favor of an independent
contrector finding. Here, there is no evidence of negotiation. Additiondly, in S. Joseph’sthe
employer paid agas subsidy to carriers. Here, dthough there is no direct gas subsidy, many of
the carriers receive route alowances that take into account the rurdl nature of aroute. Thus, here
gas and other trangportation costs are indirectly subsidized. In S. Joseph’ s the carriers were
required to purchase their own supplies, such as rubber bands and bags. Here, by contrast, the
Employer provides these suppliesto the carriers.

In . Joseph’ s the employer also posted alist of the sequence in which carriers received
their papersfor loading at the employer’ sfacility. Thereisno evidence here of any established
sequence in which the carriers receive their newspapers, but al carriers must pick up their papers
in time to meet the Employer’ simposed ddivery schedule. The employer in &t. Joseph’s dso
ingructed carriers when they were to make “drops’ in relation to other duties performed on their
route, including when to ddiver mailbags of newspapers to post offices. No such ddivery
ingructions have been shown to exist here.

The ALJin &. Joseph’ s noted that the carriers and haulers did not operate independent
businesses and that they devoted virtudly al their time and efforts toward providing the essentia
functions of the employer’s newspaper business. Likewise, thereis no evidence here that the
carriers operate independent businesses. However, some carriers have other gainful
employment.

The ALJin S. Joseph’ s reviewed the factors relating to the independent contractor
inquiry and concluded that the record supported the conclusion that the carriers and haulers were
employees within the meaning of Section 2(3) of the Act. In reaching this conclusion, the ALJ
noted thet the carriers, like those here, had “little redlistic entrepreneurid opportunity for gain or
loss” Indeed here, there are a number of factorsthat provide a stronger case for finding an
employer-employee rlationship than in &. Joseph’s. For example, the carriers here, unlike
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thosein S. Joseph’s, do not, except for those sold through local merchants or racks, purchase the
newspapers. Moreover, the carriers here, unlike those in S. Joseph’s, for the most part, are not
respongble for collecting for the sdle of pagpers and do not suffer the loss for nonpayment. Such
factors are supportive of an employer-employee rdaionship finding.

The ALJin &. Joseph’ s also acknowledged the existence of a series of pre-Roadway
newspaper cases, saverd of which, as noted below, are relied on by the Employer, in which
carriers and others in the newspaper industry were found to be independent contractors. The
ALJ noted that these cases were analyzed solely on the basis of the “right to control” test rather
than the common law agency test set forth by Roadway and Dial-A-Mattress. Thus, the ALJ
concluded that the precedentia authority of those pre-Roadway casesin the newspaper industry
was marginal asthey appeared to be based on an incomplete andysis of the common law agency
test.

In analyzing the satus of the carriers here, | acknowledge that some factors militatein
favor of finding them to be independent contractors. However, goplying the Roadway and
Dial-A-Mattress criteriato the subject case, likethe ALJin S. Joseph'’s, | conclude that the
newspaper carriers here are employees within the meaning of Section 2(3) of the Act. |
recognize that the Board in Roadway and Dial-A-Mattress did not specificdly overrule the
pre-Roadway and Dial-A-Mattress decisons. However, the Board did make clear that dl
incidents of the parties' relationship, under the common law test of agency, must be considered
in determining employee or independent contractor status rather than smply the right of control
test relied on by the Board in pre-Roadway and Dial-A-Mattress cases. Certainly, the right of
control an employer has over the manner and means of the work being performed remains, as
argued by the Employer in its brief in support of its request for review in 9-RC-17754,
paramount in determining employee or independent contractor satus. However, having
caefully consdered dl the common law test of agency factors present in this case, including the
importance of the right of control, | am of the opinion that the evidence suggesting the carriers
are independent contractors is outweighed by those factorsindicating that they are employees.

In any event, even if the rationae of the pre-Roadway and Dial-A-Mattress casesin the
newspaper industry is applied here, | am of the opinion, based on the existing factors, that the
Employer’ s newspaper carriers are employees and not independent contractors. See, Beacon
Journal Publishing Co., 188 NLRB 218 (1971) (smilar facts, although no written agreement).
Certainly, under Roadway and Dial-A-Mattress, the carriers here are employees. In reaching my
conclusion, | notein particular thet the carriers do not have the ability to negotiate the terms of
the contract with the Employer. They have, at best, a minuscule opportunity for entrepreneuria
gain or loss because of the prevaent per piece sold method of compensation rather than the
buy/sdl arangement in &. Joseph’s. A detailed discussion of the gpplication of the Roadway
and Dial-A-Mattress criteria (common law agency test) to the facts hereis set forth below.

1. Extent of Control Over Work Details

Carriers are required to ddiver the Employer’ s product by specified delivery times each
day. Although thereis no required starting time, carriers must pick up their papers, or have a
designee do 0, in a aufficient amount of time to complete timdy ddivery. Cariers have
discretion to accomplish their deliveriesin the manner that they choose, subject only to
compliance with the Employer’ s specified delivery times and the requirement that the paper be
delivered in adry and readable condition. This essentiadly means that they can determine



whether to ddliver the paper to a customer’s driveway, doorstep, or other location requested by a
customer. Additiondly, carriers can determine whether to rubber band a paper, ddiver it flat, or
whether to use addivery tube. If the carrier or hisher subgtitute fails to perform deliveries the
Employer will make the ddliveries or retain a substitute to do so. If the Employer hasto make a
delivery for acarier, the carrier is charged the Employer’ s costs for making the delivery up to
the retail price of the newspaper and the failure of the carrier or his or her substitute to performis
consdered amateria breach of the contractua agreement. The choice of a subgtitute belongsto
the carrier and apparently, the carrier need not disclose the identity of the subdtitute to the
Employer. However, | note that the applicable agreements between the Employer and the
carriers require that the carriers provide the Employer with a copy of Department of Motor
Vehiclerecordsfor any driver used in performance of the delivery agreements with the
Employer. Although the Employer may not dways demand these documents or be apprised of
the identity of substitutes, the contracts clearly give it the right to obtain this information.

Carriers may deliver competing products while they make their ddiveries for the
Employer. However, the record indicates that such opportunities are limited and thereisno
evidence that any of the carriers ddliver another daily paper that focuses on news specific to
Louisville, Kentucky and the surrounding vicinity. In fact, there is no evidence thet thereisa
competing daily paper in the Louisville market that focuses on loca news and events.

The record discloses that the contracts that the carriers Sign are identical and that the
Employer unilateraly imposes these agreements on the carriers on atake it or leave it basis.
There are no negotiations that occur over the terms of these agreements.  Although the Employer
in making adjusments in route alowances may take into consderation input from the carriers,
the Employer may make such adjustments without carrier input and it is the Employer who
ultimately determines what, if any, adjustment will be made. Route dlowances are used by the
Employer to enhance the attractiveness of those routes that are considered less desirable because
of their rural nature, Sparse subscription density or poor roads. The Employer controlsthe size
and number of routes that a carrier has and makes adjustments to ddlivery routes to ensure that
they are balanced and can be completed by the specified delivery times. Some of these route
adjustments are made at the request of and with the input of carriers, while other changes
emanate solely from the Employer.

| conclude thet an andlysis of the evidence related to this factor, on balance, favorsa
finding of employee satus. In reaching this conclusion, | note that the work details that are left
to the discretion of the carriers are largdy menid and somewhat illusory in reture. Although the
Employer does not specify sarting times, the fact that it requires a deadline for ddlivery and the
fact that the papers are available with only an hour or two to spare, indicates significant control
over thetiming of the performance of the carriers’ duties. Asfor actud ddivery, the carriersare
limited to the geographic routes granted by the Employer. Although carriers may decide the
order in which deliveries are accomplished, as a practicad matter, even their discretion in this
areais greatly limited as the carriers will undoubtedly make their ddiveriesin the mogt efficient
manner as dictated by the amount of fud and time needed to complete their routes. Thus, the
manner in which the papers are delivered does not show true independence on the part of carriers
in accomplishing their task. Rather, the delivery method is circumscribed by the Employer’s
requirement that the papers be dlivered by a certain time, in adry and readable condition and by
the carrier’ s need to satisfy the Employer’ s cusomers. Therecord is clear that carriers who fail
to consstently satisfy the Employer’ s cusomers will lose their routes.
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2. Distinct Occupation or Business

The carriers are not engaged in adistinct occupation or business. Reather, the service that
they perform, the delivery of the Employer’ s daily and Sunday newspapers, is arguably part of
the Employer’ sbusiness. Indeed, the ALJin &. Joseph’ s found that the delivery of the paper
was an integrd part of the Employer’ s business. | recognize thet it could be argued that the
Employer is engaged in merely publishing a newspaper and that the distribution of the paper isa
digtinct operation which the Employer has elected to subcontract. However, whether the
publication and distribution of the paper is viewed as separate operations hereis not controlling
based on the oversght the Employer maintains over the delivery of its papers which redtricts any
redligtic opportunity by the carriers to engage in true entrepreneuria activities. Thus, the carriers
here, unlike the driversin Dial-A-Mattress, have not made significant invesment in their own
business with substantial opportunity for gain or loss. Accordingly, | find thet the evidence
pertaining to this factor favors afinding of employee status.

3. Whether Newspaper Carrier Work is Performed Under Supervison

The carriers, as noted, receive only minima supervison after an initid orientation period
that lasts afew days. During the initia orientation period, the digtrict manager typicaly rides the
route with anew carrier to ensure that the carrier is familiar with hisher route and customers.
Following thisinitid orientation, the digtrict manager interacts with carriers briefly, if a dl, ona
dally basis. Thisbrief interaction may involve rdlaying cusomer concerns or complaints or it
may smply be an opportunity for the district manager to touch base with the carrier.
Additionally, after orientation the district manager rides with carriers only rarely, perhaps once
over aperiod of severd years. Thetype of work involved, the ddivery of newspapers, typicaly
is not the subject of close supervison asthe bulk of the performance of the work occurs awvay
from any facilities maintained by the Employer. Moreover, the work is routine in nature,
requires minima skill and, therefore, the need for oversght islimited. Findly, cusomer
feedback directly to the Employer ensures that the carrier performs competently and that alevel
of customer satisfaction is maintained.

| find that the evidence regarding this factor does not strongly favor either employee or
independent contractor gatus. On the one hand, there is little day-to-day supervison by the
Employer. On the other, the nature of the task and the fact that it occurs away from the
Employer’ sfadilities lends itself to minima supervision.

4. Reguired Skills

The work performed by carriers requires dependability and timeliness, but does not
involve any particularized skills. Other than the brief orientation referenced above, there isno
specidized training given or needed. Carriers must have a satisfactory driving record and avaid
commercid driver’slicense. The record does not disclose under what circumstances a carrier
would be denied a contract if there were deficiencies in his’her driving record. However, the
Employer has aright to such information under the contract and presumably would use it to
guard againg the potentid liability that an individua with a poor driving record might represent.
Here, the Employer may easly subgtitute one carrier for another or replace acarrier on hisor her
route with anew hire who requires only aminima amount of training. Based upon the lack of
specidized skillsfor acarrier postion, | find that the evidence related to this criterion favors a
finding of employee saus.
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5. Who Supplies | nstrumentalities, Tools, Place of Work

Carriers are responsible for providing their own properly licensed and insured vehicles to
perform deliveries. The Employer provides the carriers with a supply of rubber bands and plagtic
bags that are used to protect newspapers againgt inclement weether. The Employer aso provides
the carriers with a bench areawithin its distribution center where one of the Employer’s
employeeswill stage the papers for the carriers and where the carriers receive their draw
numbers, notification of any customer issues, and where they arrange and load their papers for
deivery.

The evidence related to this factor is again somewhat equivoca in determining the
employee versus independent contractor Satus of the carriers. Thus, the carriers provide the
principa tool for their task, their own vehicles and the Employer does not specify the type of
vehicleto be used. However, the Employer does require proper licensing and insurance.
Additiondly, the Employer provides the carriers with some materids and with alocation to
assemble the newspapers for daly deliveries.

6. Length of Employment

Many of the carriers have delivered the Employer’s paper for many years. Others have
worked as carriers for only abrief period of time. Some carriers hold other employment while
some have no other employment. Al the carrier contracts are for a 1-year duration and continue
for successve years unless there is a materia breach or termination by one of the parties.

| find that the evidence pertaining to this factor, on baance, favors employee satus.
Although the record does not disclose how many of the carriers are long term employees of the
Employer, a least some of them arelong term.  Longevity with one employer isindicative of an
employer/employee rdationship as it suggests the type of permanence that such areationship
frequently fogters, rather than the generdly more ephemerd relationship experienced in the
employer/independent contractor context.

7. Compensation - Hourly or By the Job

The carriers do not have any proprietary interest in their routes and thereislittle
entrepreneuriad opportunity for gain or loss. In theory, they may sgn up new subscribers on thelr
established routes and may receive abonus in the range of $2 to $10 for each new subscriber.
In practice, carriers are not authorized to offer specid deals to prospective customers and cannot
compete with the Employer’ s tdlemarketing efforts in which subscription specids or deds are
routindy offered to new customers. Indeed, the Employer not only makes most of theinitia
sales but collects for the costs of the papers. Thus, the carriers do not suffer any risk of loss.
Carriers may aso suggest store or rack locations to the district manager as ameans of sdling
more papers, thereby enhancing their earning capacity. However, in practice the use of racksis
not widespread and the Employer’ srack rental fees and the theft of papers from racks limits
profitability. Additiondly, it isthe district manager who ultimately determines whether a
particular rack location is feasble and the district manager may unilateraly increase or decrease
acarrier' sdraw for rack or store sdlesiif sales are believed to warrant the change. Also, therisk
of lossto carriersis minima as the Employer buys back the unsold papers aslong asreturns are
kept at a“reasonable amount,” characterized in testimony as 15 to 20 percent.
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Carriers are primarily compensated on a piece rate basis, with the Employer paying a set
rate for each daily and Sunday paper ddivered to customers homes. Although papers that
carriers sell through store merchants and racks are purchased by the carriers at awholesade rate,
the carriers exercise little entrepreneuria discretion. In the case of stores, carriers divide the
difference between the wholesale and the retail price (set by the Employer) with the merchants.
In practice, there appears to be a difference of only a cent or two over which a carrier may
negotiate with the store over the split for the carrier and the store. Moreover, thereisno
evidence that al of the carriers are aware that they are even permitted to negotiate the split.

On baance, | find the evidence regarding this factor suggests employee status. Although
payment is piece rate or by the job, and not hourly, there is amost no latitude for entrepreneuria
ganorloss Such lack of aility sgnificantly affect earnings suggests an employer/employee
relationship.

8. Part of Employer’s Regular Business

The work involved here, the delivery or circulaion of the Employer’ s newspaper, is
arguably a part of the Employer’ s regular business. Without delivery the Employer’s product
would not likely reach many of its cusomers. Thus, the carriers delivery of the papersto the
homes of the Employer’ s customers, newspaper racks and retail stores, would tend to support
that the carriers perform a part of the Employer’ sbusiness. Even if the digtribution of the papers
is condgdered a distinct operation from the publication of the paper, the evidence discloses that
the Employer’s control over the sdle of the mgority of the newspapers delivered by the carriers
and the Employer’s unilaterd establishment of the terms of the lease and of the routes and
ddivery times negates afinding that the carriers are independent contractors. Rather, the control
exercised by the Employer tends to establish that the carriers operate as part of the Employer’s
regular business. Accordingly, | find the evidence pertaining to this criterion favors employee
gatus.

9. Parties Bdief asto Employer/Employee Reationship

The contracts between the Employer and the carriers recite clearly that the carriers are to
be considered independent contractors. In thisregard, the Employer does not withhold income
taxes from amounts owed the carriers, 1099 forms are annualy issued to them, and they are not
provided the fringe benefits that the Employer accords to employees. Additiondly, unlike other
employees to whom progressive discipline gpplies, the Employer’ s only form of “discipline’
over carriersistermination of their contracts without notice if the carrier has committed a
materia breach.

With regard to the type of relationship that the parties believed they were creating in this
matter, the evidence is somewhat equivoca. Clearly, the terms of the contracts that the
Employer requires carriers to Sgn reflect the Employer’ s intention to characterize the
relationship between it and the carriers as one between two separate entities, a contractor and a
subcontractor. However, the contracts appear to be non-negotiable and at least one carrier
indicated in histesimony during the hearing in Case 9-RC-17754 that he considered the
arrangement to be more in the nature of employer/employee. Thisfactor, on balance, appearsto
favor independent contractor status for the carriers.



10. Whether the Employer is“In the Business”

As discussed above, the work in question here, the delivery of newspapers, is arguably
part of the regular business of the Employer. Even if the ddivery of the papersisadistinct
operation, the control exercised by the Employer over the carriersin the manner discussed above
under “Factor 8’ militates in favor of finding thet the carriers are not engaged in an independent
business. Accordingly, the record evidence regarding this factor favors afinding of employee
datusfor the carriers.

Based on the above analysis of the criteria utilized by the Board in determining whether
individuas are independent contractors or employees, | find that the relationship between the
Employer and the carriers, on baance, isthat of employer-employees. In reaching my decison,
| have carefully examined the Employer’ s arguments to the contrary and find them unpersuasive.

The Employer’s Contentions

The Employer places much reliance on a series of newspaper cases that predate Roadway
and Dial-A-Mattress. However, in each of those cases, as noted above, the Board appearsto
have gpplied only exclusvely the “right to control” test rather than the common law agency test
as advocated by the Board in Roadway and Dial-A-Mattress. Indeed, the Board specificdly
acknowledged in one such case that “ The Board rdlies primarily on the common law ‘right to
control’ test in determining the status of individuas aleged to be independent contractors.”
Thomson Newspapers, 273 NLRB 350, 351 (1984), citing Fort Wayne Newspapers, 263 NLRB
854 (1982). The Employer relies on both Thomson and Fort Wayne in support of its proposition
that the carriers are independent contractors. Similarly, in Evening News, 308 NLRB 563
(1992), the Board noted that:

In determining whether individuas are employees or independent contractors,
the Board applies the ‘right to control test.” If the employer retainstheright to
control the manner and means by which the results are accomplished, the
individud isan employee. If the employer controls the results done, the
individud isfound to be an independent contractor. 1d. at 564, citing Glen
Falls Newspapers, Inc., 303 NLRB 614 (1991); Drukker Communications,
277 NLRB 418 (1985).

Both Glen Falls and Evening News are relied on by the Employer.

Another caserelied on by the Employer isthe Board' s decison in Asheville Citizen-Times
Publishing Company, 298 NLRB 949 (1990). In Asheville, the Board summarily affirmed the
Acting Regiond Director’s Decision and Order finding carriers to be independent contractors.

Id. Inreaching this conclusion, the Acting Regiond Director predicated his findings on the
“right to control test,” relying on Thomson and Fort Wayne. >/ A common thread in both the
Employer’ s contentions and these pre-Roadway and Dial-A-Mattress casesisthat they rely
unduly on certain criteria, specificaly those involving aright of control, and gppear to discount
those factors which do not include the concept of “control.” The Board emphatically rejected
this gpproach in Roadway, sating that:

®/ Notably, the carriersin Asheville could and did charge higher prices for the newspapers they delivered than the
employer recommended, afact not present here.



While we recognize that the common-law agency test described by the
Restatement ultimately assesses the amount or degree of control exercised by
an employing entity over an individud, we find insufficient bass for the
proposition that those factors which do not include the concept of ‘ control’
are indgnificant when compared to those that do. 1d. at 850.

Contrary to the Employer’ s assartionsiin its brief in support of its request for review in
Case 9-RC-17754, | have carefully considered the pre- Roadway/Dial-A-Mattress newspaper
cases in reaching my finding in this case as did the Regiond Director in reaching hisdecison in
Case 9-RC-17754. Indl the cases cited by the Employer, the carriers had more control over
their profits and losses as they purchased their papers and/or were responsible for collections.
Here, for the most part, the Employer sdlls the papers directly to the cusomersand is
responsible for collections. | recognize, and have not ignored, the fact that asmall percentage of
the carriers here have single copy distribution agreements that alow them to sl to stores and
through “racks.” However, such arrangements and sales appear to congtitute asmall portion of
the carriers total sales. In addition, as the Regiond Director recognized in Case 9-RC-17754
and asthe ALJnoted in S. Joseph’s, the rationale of the pre-Roadway/Dial-A-Mattress cases
must be considered in light of the common law of agency test that was adopted by the Board in
Roadway and Dial-A-Mattress. Having consdered dl the common law of agency factors,
recognizing that theright of control factor relied on in the pre-Roadway/Dial-A-Mattress cases is
paramount, | find, as discussed above, that such factors, on balance, support afinding thet the
cariersin this case are employees.

The Employer’s contentions, in its post-hearing brief and brief in support of its request for
review in Case 9-RC-17754, which are part of the record in this case, that the Decison and
Order that issued on March 11, 1999, in Philadel phia Newspapers, Inc. d/b/a The Philadel phia
Inquirer, Case 4-RC-19607, is controlling here lacks merit. ©/ Initidly, athough adecision of
another Regiona Director provides ingructive analyssto me, it is not controlling precedent in
reaching my decison in thismatter. Moreover, | find thet there are Sgnificant factua
differences between this case and The Philadel phia Inquirer. Mog sgnificantly, the Regiond
Director in The Philadelphia Inquirer concluded that many of the contractud provisonsin the
agreements between the employer and its carriers were negotiable. Such negotiable terms
included duration of the agreements and differing monetary incentives for performing ddlivery
duties. In contradt, the agreements here, likethosein S. Joseph’s, are presented to the carriers
ona“tekeit or leaveit” bass. Additiondly, in The Philadelphia Inquirer the carriers could
decide whether to bill and collect from particular subscribers directly or to have the Employer
perform these functions for a5 percent charge. Further, the Regiona Director, in The
Philadelphia Inquirer, placed significant emphasis on the fact that the carriers enjoyed free
samples and solicitation and collection incentives. The collection incentives, in particular, were
negotiable and could be aflat fee or a percentage of monies collected. In contragt, as previoudy
noted, the carrier incentivesinvolved here are largely illusory as the carriers cannot compete
with the offers that the Employer makes directly to subscribers through telemarketing
solicitation. Concededly, there are certain factorsin The Philadel phia Inquirer smilar to those
here and which militate in favor of independent contractor status for the carriers. However, my
andysis of the sdlient factors and of the gpplicable legd precedent compels afinding, aswas true
in Case 9-RC- 17754, that the Employer’ s carriers are empl oyees within the meaning of the Act.

®/ No Request for Review was filed in this matter.
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The carriers here, unlike those in The Philadel phia Inquirer, havelittle, if any, control over the
means and method of their work and dmaost no entrepreneuria opportunity for gain or loss.

Like the Regiona Director in Case 9-RC-17754, | find that the recent decision issued by
the Regiond Director for Region 13 in Allstate Insurance Co., 13-RC-20827 (December 2,
2002) / finding that approximately 10,000 exclusive insurance agents for Allstate nationwide
were independent contractors, is distinguishable from the subject case. In Allstate, the agerts,
unlike the carriers here, enjoyed substantia entrepreneurial opportunity for gain or loss, had a
proprietary interest in their work, determined their own advertisng strategies and more
importantly, were compensated soldly by commission.

The Employer contended during the hearing in this matter that the substantive facts here
and in Case 9-RC-17754 are milar to those found in arecent decision issued by the Regiona
Director for Region 12 in Times Publishing Co., d/b/a S. Petersburg Times, 12-RC-8900. In
Times Publishing, the Regiond Director found that the employer’ s newspaper carriers were
independent contractors rather than employees. In reaching this conclusion the Regiond
Director relied substantidly on the fact that the Employer negotiated numerous terms of its
independent contractor agreements with carriers. Negotiations between the employer and its
carrierswere detailed and significant, averaging four to five hours for each agreement and often
gpanning two or more meetings. The record disclosed that many economic and non-economic
terms were negotiated, including duration, the delivery area, location and time that the carrier
must pick up papers, two leves of incentive fees paid to the carrier when he receives lessthan a
negotiated rate of customer complaints, and the maximum rate of complaints permitted per 1,000
subscribers. Other fees negotiated in that case included a delivery fee based on the complexity
of the route and other factors, alate truck fee (when the employer failsto ddiver the papersto
the carriersin atimely manner), fees for assembling and bagging specid inserts, feesfor
Securing new subscriptions, adry newspaper incentive fee, and a subscriber ddivery list fee for
maintaining an updated subscriber list. Certain charges to the carriers were also negotiated.
Some of the carriers dso negotiated aright of firg refusa for new delivery areas. Once again |
note that in stark contrast, the agreements here, likethosein . Joseph’s, are presented to the
carrierson a“takeit or leaveit” basis. Accordingly, the Times Publishing decison shares more
in common with The Philadelphia Inquirer decison than it doeswith this matter. Again,
athough there are factorsin Times Publishing that militate in favor of afinding of independent
contractor status for the carriers, the carriers here, unlike those in Times Publishing and The
Philadelphia Inquirer, havelittle, if any, control over the means and method of their work and
amost no entrepreneuria opportunity for gain or loss.

During the hearing in this matter, the Employer cited the recent decison of the United
States Supreme Court in Clackamas Gastroenterology Associatesv. Wells, 123 S. Ct. 1673
(2003), as support for its position that the carriers are independent contractors. Clackamas
involves the issue of whether director-shareholder physicians are counted as employeesin
determining whether aprofessona corporation employs the threshold number of employees for
coverage and potentid lidbility under the Americans with Disabilities Act. The matter arose
when aterminated employee sued the employer, amedica dlinic, dleging disability
discrimination in violation of the ADA.

'/ On March 26, 2003, the Board declined to review the Regional Director’s decision.
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Themgority in Clackamas held that, “the common law eement of control isthe principa
guidepost that should befollowed . . .” in determining whether director-shareholders are
employees for purposes of the ADA, or whether they are more akin to employers. 1d, at 1679. |
note, however, that the majority acknowledged that many of the common-law factors used to
determine whether ahired party is an employee were not directly applicable to the Clackamas
case. The Court reasoned that these factors, as set forth in vaid precedent and in Restatement
(Second) of Agency §220(2) (1958), were not applicable because it was not, “faced with drawing
aline between independent contractors and employees.” Id, a 1677, fn. 5. Thisis precisely the
type of linethat | must draw here. Accordingly, | conclude that Clackamas is ingpposite and that
it does not overrule or diminish Supreme Court precedent involving a determination of employee
versus independent contractor status. See, Nationwide Mutual Insurance Co. v. Darden, 503
U.S. 318, 323-324 (1992).

Findly, the Employer, inits brief in support of its request for review in 9-RC-17754,
arguesthat the driversin Dial-A-Mattress are more Smilar to the carriers here than were the
driversin Roadway. Although the Employer’s carriers have some smilaitiesto the driversin
Dial-A-Mattress, | am of the opinion, based on the factors discussed above, that the Employer’s
carriers are more akin to the Roadway drivers, whom the Board found to be employees, than the
Dial-A-Mattress drivers, whom the Board found to be independent contractors.

Based on the foregoing, the record as awhole, and having carefully considered the
arguments of the parties at the hearing and in the Employer’ s briefs, | find that the Employer has
faled to meet the burden of establishing thet the carriers are independent contractors.
Accordingly, | find that the carriers are employees within the meaning of Section 2(3) of the Act
and | will direct an eection among the employees in such a unit.

V. EXCLUSIONSFROM THE UNIT

The record shows, and | find that the following persons are supervisors within the
meaning of Section 2(11) of the Act: Louis Sabatini, State Divison Manager; Steve Brown;
State Supervisor; John Harcourt; Digtrict Manager. Accordingly, | will exclude them from the
unit.

V. CONCLUSIONSAND FINDINGS

Based upon the entire record in this matter and in accordance with the discussions above,
| conclude and find as follows:

1. The hearing officer's rulings made at the hearing are free from pregjudicid error and
are affirmed.

2. The Employer is engaged in commerce within the meaning of the Act, and it will
effectuate the purposes of the Act to assert jurisdiction in this case.

3. The Pitioner clamsto represent certain employees of the Employer.
4. A gquestion affecting commerce exists concerning the representation of certain

employees of the Employer within the meaning of Section 9(c)(1) and Section 2(6) and (7) of the
Act.
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5. Thefollowing employees of the Employer condtitute a unit appropriate for the purpose
of collective bargaining within the meaning of Section 9(b) of the Act:

All the newspaper carriersemployed by the Employer from

its Oldham County Digtribution Center located at 1803

Button Court, LaGrange, Kentucky, excluding all other
employees, managerial employees, and guards and supervisors
asdefined in the Act.

V1. DIRECTION OF ELECTION

The Nationd Labor Relaions Board will conduct a secret bdlot eection among the
employeesin the unit found appropriate above. The employees will vote whether or not they
wish to be represented for purposes of collective bargaining by the Graphic Communications
International Union, Loca 619-M, AFL-CIO, CLC. The date, time, and place of the election
will be specified in the notice of dection that the Board' s Regiond Office will issue subsequent
to this Decison.

A. VOTING ELIGIBILITY

Eligible to vote in the dection are those in the unit who were employed during the payroll
period ending immediately before the date of this Decision, including employees who did not
work during that period because they wereill, on vacation, or temporarily laid off. Employees
engaged in any economic strike, who have retained their status as strikers and who have not been
permanently replaced are also digible to vote. In addition, in an economic strike which
commenced less then 12 months before the dection date, employees engaged in such strike who
have retained their status as strikers but who have been permanently replaced, as well as their
replacements, are digible to vote. Unit employeesin the military services of the United States
may vote if they appear in person at the polls.

Indligible to vote are: (1) employees who have quit or been discharged for cause since
the designated payroll period; (2) striking employees who have been discharged for cause since
the strike began and who have not been rehired or reinstated before the election date; and
(3) employees who are engaged in an economic gtrike that began more than 12 months before the
election date and who have been permanently replaced.

B. EMPLOYER TO SUBMIT LIST OF ELIGIBLE VOTERS

To ensurethat dl digible voters may have the opportunity to be informed of theissuesin
the exercise of their statutory right to vote, al parties to the eection should have accessto alist
of voters and their addresses, which may be used to communicate with them. Excelsior
Underwear, Inc., 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon Company, 394 U.S. 759
(1969).

Accordingly, it is hereby directed that within 7 days of the date of this Decison, the
Employer must submit to the Regiond Office an dection digibility list, containing the full
names and addresses of dl the digible voters. North Macon Health Care Facility, 315 NLRB
359, 361 (1994). Thislig must be of sufficiently large type to be clearly legible. To speed both
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preliminary checking and the voting process, the names on the list should be a phabetized
(overal or by department, etc.). Upon receipt of thelig, | will make it availableto dl partiesto
the eection.

To betimdy filed, thelis must be received in the Regiond Office, Region 9, Nationd
Labor Rdations Board, 3003 John Weld Peck Federd Building, 550 Main Street, Cincinnati,
Ohio 45202-3271, on or before July 9, 2003. No extenson of timeto file thislist will be
granted except in extraordinary circumstances, nor will the filing of arequest for review affect
the requirement to file thislist. Fallure to comply with this requirement will be grounds for
setting aside the ection whenever proper objectionsarefiled. Thelist may be submitted by
facamile tranamission &t (513) 684-3946. Sincethelist will be made availableto dl partiesto
the ection, please furnish two copies, unlessthe ligt is submitted by facamile, in which case no
copies need be submitted. If you have any questions, please contact the Regiona Office.

C. NOTICE OF POSTING OBLIGATIONS

According to Section 103.20 of the Board' s Rules and Regulations, the Employer must
post the Notices to Election provided by the Board in areas conspicuous to potentia votersfor a
minimum of 3 working days prior to the date of the dection. Failureto follow the pogting
requirement may result in additiond litigation if proper objections to the eection are filed.
Section 103.20(c) requires an employer to notify the Board at least 5 full working days prior to
12:01 am. of the day of the eection if it has not received copies of the election notice. Club
Demonstration Services, 317 NLRB 349 (1995). Failure to do so estops employers fromfiling
objections based on nonposting of the eection notice.

VIl. RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board's Rules and Regulations, a request
for review of this Decision may be filed with the Nationd Labor Relations Board, addressed to
the Executive Secretary, 1099 14th Street, N.W., Washington, D.C. 20570-0001. This request
must be received by the Board in Washington by 5 p.m., EDST on July 16, 2003. The request
may not be filed by facamile.

Dated at Cincinnati, Ohio this 2" day of July 2003.
/9 Earl L. Ledford, Acting Regiond Director

Earl L. Ledford, Acting Regiond Director
Region 9, National Labor Relations Board
3003 John Weld Peck Federd Building
550 Main Street

Cincinnati, Ohio 45202-3271

Classification I ndex

177-2484-5000
177-2484-5033
177-2484-5067-8000
460-7550-6200



