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DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 9(c) of the National Labor Relations Act,
as amended, a hearing was held before a hearing officer of the National Labor Relations
Board.

Pursuant to the provisions of Section 3(b) of the Act, the Board has delegated its
authority in this proceeding to the undersigned.

Upon the entire recordf in this proceeding, the undersigned finds:

1. The hearing officer’ srulings made at the hearing are free from prejudicial
error and are hereby affirmed.

1The name of the Employer appears as amended at hearing.
2The Employer and Petitioner filed briefs, which were carefully considered.



2. The Employer is engaged in commerce within the meaning of the Act, and
it will effectuate the purposes of the Act to assert jurisdiction herein.

3. The labor organization involved claimsto represent certain employees of
the Employer.
4. A guestion affecting commerce exists concerning the representation of

certain employees of the Employer within the meaning of Section 9(c)(1) and Sections
2(6) and (7) of the Act.

The Petitioner seeksto represent aunit of approximately 86 full-time, regular part-
time, and per-diem licensed practical nurses, technical, nonprofessional, and clerical
employees; excluding all other employees, including registered nurses, professional
employees, guards, and supervisors as defined in the Act.®> The Employer asserts that the
petitioned-for unit is inappropriate inasmuch as it includes about 29 employees who
provide private care service. | find the petitioned-for unit to be appropriate. Employees
in private care service are subject to the same hiring criteria, employee manual, benefits,
and centralized labor relations as the other employees in the unit, and provide direct care
to patients. | reject the Employer’ s assertion that nonprofessional employees who
provide private care services constitute a separate unit because their jobs do not entail the
complexities or require the same skill level; because of the temporary nature of their
assignments; or because of the manner in which the services are paid to the Employer.*

Services and Facilities

The Employer provides three service lines- certified home care, hospice, and
private care. It providesthese services out of six facilitiesin the Bay service area:
certified home care through Visiting Nurse & Hospicein Essexville and Pinconning;
hospi ce through Brian’s House, aresidential hospice facility in Essexville; certified home
care and hospice through Huron Memorial Home Care & Hospicein Bad Axe; certified
home care through Associated Home Care in Marlette; and private care through Bay
Visiting Nurse & Hospicein Essexville. The proposed unit employees are employed at
and out of each of the sites set forth above.

M anagement Hierarchy

Christine Root is the Employer’ s president and CEO. Pat de Rose is the director
of the certified division, and Jeannie Barciais the director of the hospice and private care

3The parties stipulated that Beverly Theisen is a confidential employee and excluded from the unit.

“Additionally, the Employer asserts that the spiritual counselor appropriately belongsin the nonprofessional unit
because an advanced degreeis not arequirement for the position. | found in Case 7-RC-22450 that the record
evidence was insufficient to establish the appropriate placement of the spiritual counselor. That classification may
vote subject to challenge.



divisions. de Rose and Barciareport to Root. In the certified division, thereis amanager
at each location where there is aphysical site. These managers report to de Rose. Jill
Roby, manager for hospice, and Kathy Jenkins, manager for private care, report to

Barcia

Centralized Labor Relations

Labor relations, payroll, and administration services are centralized at the
Employer’s officeslocated in Flint. All employees are subject to the same employee
handbook. The employee handbook makes no distinction between certified home care
employees and private care employees® All prospective nonprofessional employees are
given the same application form when applying for ajob. All full-time and regular part-
time employees have a base hourly wage and benefits, and receive overtime for hoursin
excess of 40 per week.® Part-time employee benefits are prorated for hours actually
worked. Per diem employees do not have benefits. The Employer provides mileage
reimbursement to certified home care and hospice employees, and to private care
employees when it negotiates for the same with the patient.

The Employer schedules employees with one or two patients a day, often advising
employees of the assignment through telephone contact, although apparently there are
schedules posted and schedule books at the facilities. The Employer does not require
employeesin certified home care and private care to report to their corresponding
facilities, but many do so to check their schedules and compl ete paperwork. Employees
in private care may decline an assignment, whereas employees in certified home care do
not have that option. All employees provide care in the patient’s homes.”

Certified Home Careand Private Care

Certified home care (or home care) handles medical care services paid through a
third party payer, i.e., Medicare, Medicaid, or acommercial insurer. Provision of careis
heavily regulated by state and federal agencies. An attending physician prescribes the
care, while aregistered nurse is required to have oversight responsibility for patient care
pursuant to the Medicare or Medicaid provisions. Patientsin certified home care are
generaly elderly (Medicare patients) and/or seriously ill or disabled (Medicaid patients).
Carein acertified home care situation can involve wound care, infusion, feeding tubes,
and intravenous therapies. Length of carein certified home care is generally prescribed
by the attending physician, or limited by terms of the third party payer.

>The handbook also does not use the term “per diem” for employees who are on-call or contingent, but instead refers
to casual and temporary employees.

Apparently some private care employees are paid by the visit depending upon the assignment, but the basis and
frequency for such payment isunclear.

" Even those employees assigned to Brian’ s House are providing care at the patient’s home, inasmuch as Brian's
Houseisaresident facility, and it serves as the patient’ s home for the duration.



Private care is almost always arranged and paid directly by the patient or family.
In some circumstances an automobile insurance company or possibly acommercial
health insurer may make the arrangements for private care, and pay for it. Length of care
in private care is generally determined by the patient and finances? Asin home care, an
RN manages patient carein private care. However, unlike home care, thisis not
regulated by an outside agency, but isthe Employer’s own internal policy.

Although the Employer does not transfer employees between service lines, thereis
cross-over between home care, private care, and hospice, as coverage is needed and
employees seeking to increase hours volunteer for additional work in service areas other
than their usual assignments. In the case of certified home care, the employee must have
the skill level and certification to work in that division.

LPN Mary Ann Jaskiewicz works primarily in home care, but also sees patientsin
hospice, private care, and Brian’s House a couple times a month. Irena Miller, medical
assistant, performs phlebotomies. Most of her work isin private care, although sheis
also assigned to draw blood for home care patients under certain circumstances. Carol
Y oung is a home health aide who providesbaths, colostomy care, and catheterization
care. Sheregularly sees patientsin both home care and private care. On the day of the
hearing, she saw two patients in home care and one patient in private care; this type of
scheduling occurs about three times aweek. Sheis paid the same and reimbursed for
mileage regardless of whether her patient isin home care or private care.

Analysis

It iswell settled that in reviewing a bargaining unit the Board does not require the
“most appropriate unit,” but only that the unit be appropriate to insure to employees “the
fullest freedom in exercising the rights guaranteed by thisAct.” Overnight
Transportation Co., 322 NLRB 723 (1996); Morand Bros. Beverage Co., 91 NLRB 409
(1950), enfd. 190 F.2d 576 (7" Cir.1951). The petitioned-for bargaining unit is arelevant
consideration, but it is not dispositive. Marks Oxygen Co., 147 NLRB 228 (1964);
Airco, Inc., 273 NLRB 348 (1984). A magjor determinant in an appropriate unit finding is
the community of interests of the employeesinvolved. That two or more groups of
employees engage in different processes does not by itself render a combined unit
inappropriate if thereis asufficient community of interest among all the employees.
Berea Publishing Co., 140 NLRB 516, 518 (1963). Factorsthe Board considersin
determining community of interest are common supervision, nature of employee skills
and functions, general working conditions, and fringe benefits. Associated Milk
Producers, 250 NLRB 1497 (1970).

8 Therecord is silent with regard to payment arrangements for the hospice division.



In the instant matter the private care employees and the other petitioned-for,
nonprofessional employees are subject to the same employee manual, employment
application, and base job requirements. There exists centralized labor relations, and
hospice and private care managers report to the same director. While the patient base
may differ, from terminally ill in hospice, to critically ill in certified home care, to
chronically ill in private care, all nonprofessional employees are engaged in direct patient
care.

The manner in which the Employer is paid for the services provided by the
different service linesisnot avalid basis for carving out a separate unit for the private
care nurses, and is more a matter of an accounting consideration than labor relations.
Additionally, although the Employer is not an acute care hospital, the Employer’'s
position isin conflict with the Board’ s policy against unnecessary proliferation of
bargaining unitsin the health care industry. See Charter Hospital of St. Louis, Inc., 313
NLRB 951, 952 (1994). Accordingly, | find that the private care employees are
appropriately included with the certified home care and hospice employeesin the
petitioned-for unit.

The parties agree that the eligibility of the per diem employees herein shall be
governed by the formula set forth in Marquette General Hospital, 218 NLRB 713
(1975). Accordingly, al per diem nonprofessional employees who have worked at |east
120 hours within either of the two, three-month periods immediately preceding the
issuance of this Decision and Direction of Election are eligible to vote.

For the above reasons, and based on the record as awhole, the following
employees of the Employer constitute a unit appropriate for the purposes of collective
bargaining within the meaning of Section 9(b) of the Act:

All full-time, regular part-time, and per diem nonprofessional employees
including licensed practical nurses, technical employees, and clerical
employees, employed by the Employer at and out of itsfacilitieslocated in
the Bay service area; but excluding registered nurses, professional
employees, guards, and supervisors as defined in the Act, and all other
employees.



Those eligible shall vote as set forth in the attached Direction of Election.’

Dated at Detroit, Michigan, this 3 day of June 2003.

(SEAL) /s Stephen M. Glasser
Stephen M. Glasser, Regional Director
National Labor Relations Board
Seventh Region
Patrick V. McNamara Building
477 Michigan Avenue-Room 300
Detroit, Michigan 48226-2569

Classification Numbers:

401 7550
401 7550 2500
401 7575 5000
420 0150

® The Petitioner requests amail ballot election and the Employer opposes. Thisis an administrative matter and will
be determined at the time el ection arrangements are made.



