UNI TED STATES OF AMERI CA
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Enpl oyer
and Case 21-RC-20678
| NTERNATI ONAL ASSCOCI ATI ON OF
MACHI NI STS AND AERGCSPACE WORKERS
DI STRI CT LODGE NO. 725, AFL-Cl &

Petiti oner

DECI SI ON AND DI RECTI ON OF ELECTI ON

Upon a petition duly filed under Section 9(c) of the
Nati onal Labor Rel ations Act, as anended, a hearing was
conducted before a hearing officer of the National Labor
Rel ati ons Board, hereinafter referred to as the Board.

Pursuant to the provisions of Section 3(b) of the
Act, the Board has delegated its authority in this proceeding
to the undersigned Regional Director.

Upon the entire record in this proceeding, the

under si gned fi nds:

! The name of the Enpl oyer appears as anmended at the hearing.

2 The nanme of the Petitioner appears as amended at the
heari ng.



1. The hearing officer's rulings nade at the
hearing are free fromprejudicial error and are hereby
af firnmed.

2. The Enployer is engaged in commerce within the
meani ng of the Act and it will effectuate the purposes of the
Act to assert jurisdiction herein.

3. Petitioner is a |abor organization within the
meani ng of Section 2(5) of the Act, and seeks to represent
certain enmpl oyees of the Enpl oyer.

4. A question affecting comrerce exists concerning
the representation of certain enployees of the Enployer within
t he neaning of Section 9(c)(1) and Section 2(6) and (7) of the
Act .

5. The follow ng enpl oyees of the Enployer
constitute a unit appropriate for the purposes of collective
bargai ning within the nmeaning of Section 9(b) of the Act:

Al full-time and regul ar part-tinme autonotive

techni ci ans, |ube nmen, and group | eaders enpl oyed by

the Enployer at its Huntington Beach | ocati on;
excluding all service advisors, office clerical

enpl oyees, professional enployees, nanageri al

enpl oyees, all guards and supervisors as defined in
the Act, and all other enpl oyees.

| SSUES:
The Petitioner seeks an election within a unit

conprised of approximately 14 autonotive technicians, 3 group



| eaders®, and 3 lube nmen. The Petitioner contends that such a
group of enployees constitutes an appropriate craft unit under
the Act. The Enployer asserts that such a group of enployees
does not constitute a pure craft unit because of the inclusion
of lube nen, and that under the traditional conmmunity-of-

i nterest standards, the appropriate unit nmust contain not only
aut onotive technicians, group |eaders, and |ube nmen, but also
the service advisors. The Petitioner contends that one of the
servi ce advisors, Randy Bradley, is a supervisor within the
meani ng of Section 2(11) of the Act and shoul d be excl uded

fromany unit that mght include the service advisors.

CONCLUSI ON

For the reasons discussed in detail below, it is
concl uded that autonotive technicians, group | eaders, and | ube
men® constitute a craft unit appropriate for collective
bargai ni ng. The record supports the conclusion that |ube nmen

essentially are "hel pers" and "apprentices" to the autonotive

® The record reveals that group |eaders are autonotive
technician group | eaders, but it is not clear if these three
group | eaders are included anong the 14 autonotive
techni ci ans or not.

* The parties stipulated that these three classifications
shoul d be included in any unit found appropriate.



techni cians and therefore, appropriately included in the craft

unit.?®

FACTS

The Enmpl oyer is engaged in the business of providing
autonotive sales and service. There is no history of
col l ective bargai ni ng anong any of the Enployer’s enpl oyees.
Service Advisors

The repair process begins with a custonmer calling or
comng to the facility for a vehicle repair. Wen a custoner
cones to the facility, he or she is greeted by a service
advisor.® The service advisor discuses the problemwth the
customer, and then wites out a repair order. The repair
order contains information about the custoner and the vehicle,
i ncludi ng what work needs to be done and to which teamit is
assi gned. ’

Before the vehicle is given to the autonotive

techni ci an, the service advisor may perform sone m nor work on

®If it is concluded that the service advisors should be
included in the appropriate bargaining unit, | conclude that
the Petitioner did not sustain its burden of proving that
Randy Bradley is a supervisor within the nmeaning of the Act.

® Service advisors receive training through Ford Motor Company
in custonmer handling, custoner relations, and sone technical
training in transm ssion, brakes, suspension, engines, and
transm ssion. Currently two service advisors previously
wor ked for the Enployer as autonotive technicians.

" One to two service advisors are assigned to one of three
teans conprised of service advisors, autonotive technicians
and | ube nen.



the car, such as reprogranmm ng the alarm replacing w per
bl ades or |ight bul bs.

After the autonpbile is given to the autonotive
technician to performthe repair, the autonotive technician
will performa specific diagnostic routine and report his
findings on the repair order. Based on these findings, the
aut onotive technician may go and speak to the service advisor

about the work

that needs to be performed. The service advisor then calls
the custoner for approval. The service advisor estinmates the
repair time and then periodically checks with the autonotive
techni ci an regardi ng progress on the repair.

If the autonotive technician needs any parts, he
conpletes a parts requisition docunent, which the service
advi sor turns into the parts departnent. Once the repair is
conpl eted, either the autonotive technician or the service
advi sor conpletes a test drive of the vehicle.

| f everything on the vehicle has been fixed, then
the service advisor takes the conpleted repair order form and
he may enter into discussions with the autonotive technician
about the repairs. The service advisor then discusses with
the custoner the repairs perfornmed on the car.

Aut onoti ve Techni ci ans



Aut onpti ve technicians performthe necessary repairs

on
the vehicles. Autonotive technicians are required by the
Enpl oyer to be certified.® Autonotive Technician Yi Tong
("Tong") testified that he has conpleted classes and is
certified to work as an autonotive technician.® Tong al so
owns a tool chest stocked with tools val ued roughly at
$20,000.' Tong further testified that his wages are
calcul ated differently than the service advisors.

Once the automotive technician has finished the
repair, he conpletes the repair order form docunmenting the
repairs he perforned on the vehicle.

Group Leaders
There are three group | eaders. The record reveals

t hat

8 The record fails to reveal whether all autonotive
technicians are certified; what the certifications are; and
whet her the certifications are the sane for all the
autonotive technicians or if they vary.

° The record does not reveal if all other autonotive _
techni ci ans conpleted the same classes as Yi Tong or if they
vary dependi ng upon their assigned position.

The record does not reveal if all other autonotive
techni ci ans have the sanme amount or val ue of tools.

On cross-exani nation of Tong, the Enployer’s counsel appears
to "testify" about autonotive technicians' conpensation;
however the record does not establish any foundation
regardi ng counsel’s expertise to render such testinony or
the basis for his assertions. There is also testinony by

Fi xed Operations Director Robert Monroe that autonotive
techni cians nmake 30 to 50 percent of what a service advisor
woul d nmake, but the record provides no nore details on this
poi nt.

10
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t hese group | eaders are actually autonotive technicians, but

hold the title of group |eader.™

The only evidence in the
record regarding the duties of a group |eader is that the
group | eader picks up the repair order and gives it to an
autonotive technician.
Lube Men

The Enpl oyer enploys three |ube nmen. The | ube nen
performthe oil changes and the mmi ntenance of the autonobile.
Lube nen are not required to have any certifications.
However, once working for the Enployer, they are able to go
t hrough a specialty training process that Ford offers so they
can becone autonotive technicians. The Enployer is affiliated
with the Ford Asset Program which is a 2-year programin
whi ch the lube nmen can learn the skills of the trade to becone
autonotive technicians as well as earn as Associate of Arts
degree. Tong testified about certain training available to
| ube nmen, that assists themin becom ng autonotive
technicians. He recalled that in the past, there have been a
few | ube nen who worked their way up to the position of
autonotive technician.

Tong further testified that |ube nmen use specialty

machines to performtheir duties. The parties stipulated that

' There is no actual testinony on this point, only a reference
by the Hearing Officer regarding an off-the-record
di scussi on between the parties.



| ube men do not have the sane |evel of tools that the
aut onotive technicians have.
Supervi sory Status of Service Advisor Randy Bradl ey

Randy Bradl ey ("Bradley") currently works as a
service advisor for the Enployer. Prior to being a service
advi sor, Bradley worked for the Enployer at another |ocation
as a service nmanager from approximately 1995 to Novenber 2002.
Bradl ey returned to work for the Enployer at Huntington Beach
in Novenber 2002 as a service advisor.

When Fi xed Operations Manager Robert Monroe
("Monroe") is not at the facility, Bradley is given additional
responsibilities.' Bradley can make certain decisions, such
as giving a custoner a free oil change, but does not have the
authority to nmake any personnel decisions. He does not have
the ability to hire or fire enpl oyees when he is filling in
for Monroe. Bradl ey cannot pronote, transfer or lay off
enpl oyees. Bradley does not have the authority to send
enpl oyees home early or discipline enployees. In Minroe’s
absence, Bradl ey can deci de whet her or not an enpl oyee worKks
overtime. However, nost enpl oyees know they can work overtinme

if it is necessary in order to finish a repair on a car for a

* The record does not reveal whether the Enployer requires
| ube men to have their own tools, and what the val ue of
t hose tools mght be if any are indeed required.

¥ The record does not reveal how often Bradley fills in for
Monr oe.



custonmer. In fact, autonotive technicians work overtine
wi t hout any prior approval.
If there is an energency, then Bradl ey can contact

Monroe either on his cell phone or at hone.

ANALYSI S
Craft Unit

Under Section 9(b) of the Act, the Board has broad
di scretion to determ ne "the unit appropriate for the purposes
of collective bargaining"” in each case "in order to assure to
enpl oyees the fullest freedomin exercising the rights

guaranteed by the Act.” NLRB v. Action Autonotive, Inc., 469

U.S. 490,

494-497 (1985). The Board' s discretion extends to sel ecting
an appropriate unit fromthe range of units which nmay be
appropriate

in any given factual setting; it need not choose the nobst

appropriate unit. Anerican Hospital Association v. NLRB 499

U.S. 606, 610 (1991); P.J. Dick Contracting, Inc. 290 NLRB

150, 151 (1988).

The Petitioner asserts that a unit of autonotive
techni ci ans, including group |eaders, and |ube nen, is an
appropriate unit because this group constitutes a craft unit.

The Enpl oyer argues that such a group of enployees does not



constitute a "pure" craft unit because of the inclusion of
| ube men, and that under the traditional comunity of interest
st andards, the appropriate unit nust contain not only the
above classifications of enployees, but also the service
advi sors.

The Board has found that a separate unit of
mechani cs perform ng work such as that perforned by the
autonotive technicians at issue here constitutes a craft unit

appropriate for coll ective-bargaining purposes. Fletcher Jones

Chevr ol et

300 NLRB 875, 875-877 (1990); Dodge City of Wauwat osa,

282 NLRB 459 (1986). In so finding, the Board in Dodge City

of Wauwat osa, determ ned that the nechanics at issue in that

case were, "a distinct and honmobgenous group of highly trained
and skilled craftsnen who are primarily engaged in the
performance of tasks that are not only different fromthe work
perfornmed by the other service departnment enployees, but that
require the use of substantial specific craft skills, as well
as specialized tools and equi pnent."” 282 NLRB at 460.

The autonotive technicians herein are required to be
certified. At |least one of them uses expensive tools in
perform ng his job. The autonptive technicians also perform
t he di agnostic test on the autonobiles and actually perform

the repairs. The Enployer attenpted to show that the service
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advi sors al so perform sone mechani cal type work, but the
evidence in that regard showed, at best, that the repair-type
of work they performis sinmple and m nor, such as occasionally
installing w per blades or replacing light bulbs. (See,

Fl et cher Jones Chevrol et, supra, where the Board found that,

al though the service advisors at issue in that case may, on
occasi on, assist a custoner in mnor repairs such as
installing w per blades or |ocking wheel nuts, those tasks are
not sufficient to conpel their inclusion in a unit of
mechani cs.)

The | ube nen, although not as skilled as the
autonotive technicians, are also engaged in nechanical work
and thus are akin to hel pers or trainees of the autonotive

techni ci ans. Fletcher Jones Chevrolet, supra. Since craft

units traditionally include apprentices and hel pers, |ube nmen
shall also be included in the unit.

The Enpl oyer argues that the inclusion of |ube nen
destroys any argunent that the petitioned-for unit is a "pure”
craft unit. As noted above, the Board has traditionally found
that it is appropriate to include in the craft unit "hel per”
or "apprentice" classifications, which in this instance are
the | ube nen. Except for the case noted bel ow, the cases
cited by the Enployer in support of its position are not in

t he autonobile service industry and are inapplicable. The one

11



case cited by the Enployer that is in the autonobile industry,

Wort hi ngton Chevrolet, Inc., 271 NLRB 365, 366 (1984) concerns

a situation where the petitioner was seeking to represent a
unit of unskilled enployees, including | ot persons, detailers,
car washers and porters. That is not the situation in the
i nstant case, and thus does not support the Enployer’s
contention that it is inappropriate to include the [ube nmen in
the craft unit.

The Enmpl oyer argues that the service advisors should

be

included in the unit because they play an integral role in the
service and repair process. Although service advisors my
share a community of interest with autonotive technicians, it
does not render the craft unit an inappropriate unit.

The Enpl oyer cites several other cases where the
Board has found the appropriate unit in an autonobile
deal ership includes a unit broader than the craft unit.
However, those decisions are not inconsistent with the Board
precedent that the craft unit sought herein is an appropriate
unit; and does not require the inclusion of any other

classification of enployees.

Supervi sory Status of Randy Bradl ey

12



Since | have found service advisors not to be part
of the appropriate unit, it is not necessary to determ ne
whet her or not Randy Bradley is a 2(11) supervisor. However,
if it is ultimtely concluded that the service advisors should
be included in the appropriate bargaining unit, | concl ude
that the Petitioner did not sustain its burden of proving that
Randy Bradley is a supervisor.

The Petitioner argues that service advisor Randy
Bradl ey is a supervisor as defined by Section 2(11) of the
Act, and should, therefore be excluded from any unit
containing the service advisors. 1In representation
proceedi ngs, the burden of proving that an individual is a
statutory supervisor rests on the party naking the assertion.

The GChio Masonic Hone, Inc., 295 NLRB 390, 393 (1989); Tucson

Gas & Electric Co., 241 NLRB 181 (1979).

Section 2(11) of the Act defines “supervisor” as follows:

The term "supervi sor” neans any i ndividual having
authority, in the interest of the enployer, to hire,
transfer, suspend, lay off, recall, pronote,

di scharge, assign, reward or discipline other

enpl oyees, or responsibly to direct them or to
adjust their grievances, or effectively to recommend
such action, if in connection with the foregoing the
exerci se of such authority is not of a nerely
routine or clerical nature, but requires the use of

i ndependent j udgnent.

To qualify as a supervisor, an individual need only possess

one of the indicia. Hydro Conduit Corp., 254 NLRB 433, 436

13



(1981). The Board noted in Hydro Conduit that an enpl oyee

does not becone a supervisor nerely because he or she
possesses an indicium of supervisory status, but he or she
nmust exercise that indiciumwth "i ndependent judgment on
behal f of managenent, and not in a routine or clerical nmanner.
I D at 437. In determ ning an enpl oyee’s supervisor status,
t he Board nust not construe supervisory status "too broadly"
because such a construction would effectively deny those

enpl oyees the protection provided under the Act. Hydro Conduit

Corp, supra citing Westinghouse Electric Corp. v. NLRB, 424

F.2d 1151, 1158 (7'" Cir. 1970).

Randy Bradley holds the title of service advisor and
occasionally fills in for Monroe when he is not there. In
this role, Bradley does not possess any of the indicia set
forth in Section 2(11) of the Act. Although he may have the
authority to assign overtinme, this appears to be of a routine
nature and one that does not require independent judgnment.
Based on the foregoing, | find that the Petitioner, as the
party asserting supervisory status, has not net its burden in
proving that Randy Bradl ey has the authority to carry out any
of the functions set forth in Section 2(11) of the Act, or to
effectively recommend such functions and utilize independent
judgnment in the execution of such functions. Therefore, |

find that Randy Bradley is not a statutory supervisor.

14



There are approxi mately 20 enpl oyees in the

appropriate unit.
DI RECTI ON OF ELECTI ON
An el ection by secret ballot shall be conducted by
t he

under si gned anong the enployees in the unit found appropriate
at the time and place set forth in the Notice of Election to
be issued subsequently, subject to the Board's Rules and
Regul ations. Eligible to vote are those in the unit who are
enpl oyed during the payroll period ending i medi ately
precedi ng the date of this Decision, including enployees who
did not work during that period because they were ill, on
vacation or tenporarily laid off. Enployees engaged in any
econom ¢ strike, who have retained their status as strikers
and who have not been permanently replaced are also eligible
to vote. In addition, in an econom c strike which conmenced
| ess than 12 nonths before the el ection date, enployees
engaged in such strike who have retained their status as
strikers but who have been pernmanently replaced, as well as
their replacenents are eligible to vote. Those in the
mlitary services of the United States nay vote if they appear
in person at the polls. Ineligible to vote are enpl oyees who
have quit or been discharged for cause since the designated

payrol | period, enployees engaged in a strike who have been

15



di scharged for cause since the commencenent thereof and who
have not been rehired or reinstated before the el ection date,
and enpl oyees engaged in an econom ¢ strike which commenced
nore than 12 nonths before the election date and who have been
permanently replaced. Those eligible shall vote whether or
not they desire to be represented for collective-bargaining
pur poses by International Association of Machinists and

Aer ospace Workers, District Lodge No. 725, AFL-CIO

LI ST OF VOTERS
In order to ensure that all eligible voters my have
t he opportunity to be informed of the issues in the exercise
of their statutory right to vote, all parties to the election
shoul d have access to a |list of voters and their addresses

whi ch may be used to communicate with them Excel sior

Underwear, Inc., 156 NLRB 1236 (1966); NLRB v. Wnan- Gordon

Conpany,
394 U.S. 759 (1969). Accordingly, it is hereby directed that

within 7 days of the date of this Decision, two copies of an
al phabeti zed election eligibility list, containing the full

names and addresses of all the eligible voters shall be filed
by the Enployer with the undersigned, who shall make the [|ist

avai lable to all parties to the election. North Macon Health

16



Care Facility, 315 NLRB 359 (1994). In order to be tinely

filed, such list nust be received in Region 21, 888 South
Fi gueroa Street, 9th Floor, Los Angeles, California 90017, on
or before
Novenber 7, 2003. No extension of time to file the |ist shal
be granted, excepted in extraordinary circunstances, nor shal
the filing of a request for review operate to stay the
requi rement here inposed.
NOTI CE OF POSTI NG OBLI GATI ONS

According to Board Rul es and Regul ati ons, Section
103. 20, Notices of Election nust be posted in areas
conspi cuous to potential voters for a mninmmof three (3)
wor ki ng days prior to the day of the election. Failure to
follow the posting requirenment may result in additional
litigation should proper objections to the election be filed.
Section 103.20(c) of the Board's Rul es and Regul ati ons
requires an enployer to notify the Board at |east five (5)
full working days prior to 12:01 a.m of the day of the
election if it has not received copies of the election notice.

Cl ub Denonstration Services, 317 NLRB 349 (1995). Failure to

do so estops enployers fromfiling objections based on
nonposting of the election notice.

Rl GHT TO REQUEST REVI EW
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Under the provision of Section 102.67 of the Board's
Rul es and Regul ations, a request for review of this Decision
may be filed with the National Labor Rel ations Board,
addressed to
t he Executive Secretary, 1099 14th Street, N. W, Washi ngton,
D.C. 20570. This request nust be received by the Board in
Washi ngton by 5 p.m, EST, on November 14, 2003.

DATED at Los Angeles, California, this 31st day

of October, 2003.

/s/Victoria E. Aguayo

Victoria E. Aguayo

Regi onal Director, Region 21
Nati onal Labor Rel ati ons Board

440-1760-9101
440-1760-9133
440-1760-9167
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