UNITED STATES OF AMERICA
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Eighteenth Region
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American Federation of State County and Municipa
Employees, Council 14, AFL-CIO

Petitioner

DECISION AND DIRECTION OF ELECTION

Petitioner seeks a unit of the Employer’s licensed practica nurses (LPNs). The Employer
contends, however, that its LPNs are supervisors within the meaning of Section 2(11) of the Act.
The Employer aso refused to stipulate that Petitioner is alabor organization within the meaning
of Section 2(5) of the Act. Findly, the Employer contends that there is a bar to processing this
petition because an dection has been held in the last twelve months.  After reviewing the record,
it is clear that Petitioner isalabor organization that exists for the purpose of deding with
employers concerning employee terms and conditions of employment, and it isaso clear thet the
Board' s dection year bar ruleisingpplicablein thiscase. Findly, | conclude that the Employer
has failed to meet its burden of proving thet its LPNs are supervisors.

Under Section 3(b) of the Act, | have the authority to hear and decide this matter on

behdf of the Nationd Labor Relations Board. Upon the entire record in this proceeding, | find:

1 TheEmployer's name appears as amended at the hearing.



1. The hearing officer's rulings made at the hearing are free from prgjudicia error and
are hereby affirmed.

2. The Employer is engaged in commerce within the meaning of the Act, and it will
effectuate the purposes of the Act to assert jurisdiction herein.2

3. Thelabor organization involved clamsto represent certain employees of the
Employer.

4. A question affecting commerce exists concerning the representation of certain
employees of the Employer within the meaning of Section 9(c)(1) and Section 2(6) and (7) of the
Act.

5. Thefirgt section of this decison will summarize the record regarding Petitioner’s
datus as alabor organization, and explain my conclusion that Petitioner meetsthe test set out in
Section 2(5) of the Act. The second section of this decison will summarize the Employer’s
contention that further processing of this petition should be barred, summarize the evidence in
support of the contention, and explain my conclusion that the eection year bar ruleis
ingpplicable in thiscase. The third section of this decison will summarize the record evidence
on the issue of the supervisory status of the LPNs. Findly, | will summarize Board law on
supervisory status and explain my conclusion that the Employer has failed to establish thet its

LPNs are supervisors.

The Employer, Walker Methodist Health Care, Inc., is a Minnesota corporation engaged in the operation of a
nursing home at itsfacility in Minneapolis, Minnesota. During the past 12 months, a representative period, the
Employer derived gross revenues in excess of $100,000, and the Employer purchased and received at its
Minneapolis, Minnesotafacility goods and services valued in excess of $50,000 from sources within the

State of Minnesota which sourcesin turn purchased and received those good and services directly from
points outside the State of Minnesota.



Petitioner’ s Status as a L abor Organization

Uncontroverted testimony by Petitioner’ s Executive Director Roger Segd isthat
Petitioner represents 15,000 employees in the negotiation of contracts and processing of
grievances with various employers. These employers include cities, counties, hospitas, nursing
homes, correctiond facilities and private non-profits. Petitioner has 53 locd unions.  Clearly
Petitioner exigts for statutory purposes, and therefore, it is alabor organization. See Roytype,

Division of Litton, 199 NLRB 354 (1972).

The Employer gppears to be contending that Petitioner would not actudly represent the
LPNs, but would instead establish anew loca. However, the mere fact that Petitioner might
establish aloca to represent the LPNs, if and when it is certified, isinsufficient to establish that
Petitioner is not alabor organization. Rather, such an event would involve questions of whether

the identity of the bargaining representative has changed. Seefor example, H.B. Design & Mfg.,

Inc., 299 NLRB 73 (1990).

The Election Year Bar Issue

Thereis no dispute regarding the facts that leads the Employer to contend that this
petition should be barred. In Case 18-RC-17146, a petition filed on April 22, 2003, Petitioner
sought a unit of the Employer’ s service and maintenance employees and LPNs. During
discussons that eventudly led to a Stipulated Election Agreement, the Employer maintained that
a hearing was necessary because of its belief that the LPNs are supervisors. Petitioner dropped
the LPNs from the unit, largely in order to avoid protracted litigation regarding the LPNs status.
Theregfter, the Employer and Petitioner agreed on the terms of an eection in 18-RC-17146, in an

essentidly service and maintenance unit. The dection was held on May 30, 2003 and amgority



of votes were cadt for representation by Petitioner. Theregfter, the Employer filed timely
objections to the eection.

It appearsto be the Employer’ s position that by dropping the LPNs from the unit in Case
18-RC-17146, Petitioner is somehow estopped from thereafter filing a separate petition seeking
to represent the LPNs for some period of time undefined by the Employer. In making thisclaim,
the Employer uses the rubric of “dection year bar.” That ruleis set forth in Section 9(b)(3) of
the Act, and prohibits the holding of an dection in any bargaining unit or subdivison in which a
vaid dection has been held during the preceding 12-month period. However, the Board has
regjected the Employer’s position, and | decline to dismiss the petition on the basis of the fact an
election was conducted in a service and maintenance unit on May 30, 2003. S.S. Joachim &

Anne Residence, 314 NLRB 1191 (1994). Inview of thisconclusion, | dso declineto dismiss

the indant petition, as requested by the Employer in a pre-hearing Motion to Dismiss Petition

dated June 3, 2003.

The Status of the L PNs

The principa issue in this case iswhether or not the LPNs are supervisors within the
meaning of Section 2(11) of the Act. Inconsdering thisissue, | will first summarize the record
regarding the Employer’s overd| operation and facility. | will then describe the operation of the
patient care services (nurang) department, including the job duties, which the Employer
contends establish the supervisory status of the LPNs. Findly, | will summarize Board law
concerning supervisory status, and apply the law to the facts established by the record in this

case.



The Employer’s Overall Operation and Facility

The Employer operates a nonsectarian nonprofit licensed long-term care facility. Its
facility conasts of seven floors with 11 nurang units in two wings (named Gamble and Rains,
after specific benefactors). Thereisaso an asssted living unit caled Waker Court, which
houses 24 resdents. In totd, the facility has a 488-bed capacity, and employs approximately 570
employees. It isthe second largest long-term care facility in the State of Minnesota

Operation of the Patient Care Services Department

The hierarchy of the Patient Care Services (PCS) department was described by
Adminidrative Director of Nursing TinaHedden. Three Assistant Directors of Nursing
(ADONS) report directly to Hedalen. They are Ellen Siebenaer, Debra Johnson and Merri
Sunday. These ADONSs are responsible for the operation of assigned units of the facility. For
example, the only ADON who testified, Ellen Sebender, isresponsblefor 2 and 3 Rains,
Waker Court and 7 Gamble (the numbers refer to floors of the wings). Reporting to the ADONS
areadlinica coordinator and three triage LPNs. Others directly reporting to Hedden include a
Clinica Director of Nursng, and five complex supervisors, al of whom are RNs3 Thereislittle
record testimony regarding the job duties of the triage LPNs, dthough the DON tedtified ina
conclusionary fashion that triage nurses could discipline. The clinica coordinator attends care
conferences and prepares paperwork. The complex supervisors are the persons of highest
authority, and are in charge of the building when the DON or ADONSs (who generdly work
Monday through Friday) are absent. For example, the only complex supervisor who testified
(Phyllis Palbicki) works from 10 p.m. to 8 am., Monday through Thursday. Complex

supervisors coordinate staffing, answer questions regarding medica issues, and assst with

3 Theparties are in agreement that none of these employees were appropriate for inclusion in the unit.



personnd issues involving employees. During that time, there are about 30 employeesin the
PCS Department. The DON is, however, on cal 24 hours a day, seven days a week.

Below the ADONSs on the organizationd chart are the following listed categories of
employees in descending order: Charge nurses, TMAS (trained medication aide), NARS (nursing
assigtant registered), and MTFs (med time friend). Although Hedaen testified that the term
“charge nursg” is commonly in use a the facility, dong with the term “team lead,” LPNswho
tedtified stated that they are not in fact referred to as charge nurses, but sometimes are cdled
teamn leaders and, more often, floor nurses or just nurses. Documentary evidence appears to
support the testimony of the LPNswho testified. That is, the job description for LPNs does not
refer to the LPN as a charge nurse at any point. In addition, the LPNs are not held out to the
public as charge nurses, that is, their nametags do not refer to them with that title (or, for that
meatter, as “supervisor’). Employeesin the category of floor nurses are RNs (approximately 35)
and LPNs (approximately 68). RNs and LPNs perform the same functions, except to the extent
the RN license permits the RN to administer more complex treatment or medication. There are
approximately 191 employees who occupy the lowest three classfications, with gpproximeately
180 of those being NARs. The NARs and TMAs are included in the unit of service and
mai ntenance employees in Case 18-RC- 17146, described earlier herein.

The Employer’ sfacility operates seven days aweek, 24 hoursaday. LPNswork one of
three shifts, the day shift (7:00 am. to 3:15 p.m.), the evening shift (3:00 p.m. to 11:15 p.m.) and
the night shift (11:00 p.m. to 7:15 am.) NARsbegin and end their shifts either at the same times
as LPNs, or else an hour prior to LPNs. There was evidence that on weekends, some employees
work 12-hour shifts. There was aso evidence that while some staff is regularly scheduled,

others work part-time, and others work on an “on-cal” basis.



A centrd gaffing office handles gaffing. Staffing levels are generated by afairly
complicated formula of factors related to the residents needs and status. Nursing staff gathers
data on the units who assess the residents, and then the RAI (Resident Assessment Instrument)
Coordinator, who fills out aMinimum Data Set (MDS), andyzesthe data. ThisMDSis
submitted to the State, and then a Resident Utilization Grouping (RUG) is generated, which
determines the leve of staffing which must be maintained by the Employer at any giventime.

In generd, within each unit there is some combination of nurses and NARSTMAS on
duty at any given time, referred to asa“team.” In evidence is an exhibit showing affing levels
of nurses compared to NARs for each unit and shift. Levels range from four nurses and four
NARs assigned to one unit to one nurse and one NAR (or even no NAR) for other units. Most
units have two or three nurses and four or five NARS assigned to them. During the night, a
typical combination will be one LPN and one NAR. It isthe Employer’s position that the LPNs
operate as supervisors of the NARSTMASs in each unit. It isundisputed that dl classfications of
employees on the floor are working together to provide care for the residents.

Functioning of LPNs and NARs on the Floor

LPNs primary duties are to do treatments, pass medications, do assessments, fill out
paperwork associated with resdents care, and generally to manage the workflow of the unit.
They dso communicate with resdents families and with doctors. NARs assst resdents with
grooming, dressing and taileting; get them in and out of beds and whedlchairs; bathe them; assst
with feeding; and perform other generd dutiesrdated to their well-being. NARS duties are
given to them by way of an assgnment sheet prepared by an ADON.

A “group” of gpproximately eight or nine residents is assgned to each NAR, and NARs

tend to work with the same resdents every day. If an NAR is aosent, the saffing office will



send afloater NAR to the floor, and he or she will be dotted in with whichever resdent group
was |eft open by the absence. If no floater is available, the unassgned group of residents will be
gplit up among the remaining NARS. LPNstestified that usudly, NARS are able to decide how
to divide the group of unassigned residents without involvement by the nurse on duty, however,
occasondly, the nurse will get involved to resolve the matter.  On the other hand, ADON
Siebender tedtified that the LPNs aways decide how to divide up unassigned residents and that
in doing so; the LPN's exercise independent judgment because of the complexity of the resident
needs. Sieberder did not explain the basisfor her testimony that LPNs aways decide how to
divide residents who are unassigned, as she does not gppear to be on the floors at shift changes. |
aso note that the NARS responsibilities are limited to assisting resdents with daily cares— there
is no evidence that NARS give residents medication, assess resdents medical conditions, or are
otherwise involved in hedth care issues. In any event, if the nurseis unable to resolve the
guestion of reassigning residents due to the absence of an NAR, she will call the ADON or
complex supervisor to come up to the floor and decide the matter. LPNs do not have the
authority to transfer NARs on or off thefloor. If an NAR does not show up for a scheduled shift,
LPNsare limited to cdling and reporting this fact to the saffing office.

For the most part, nurses and NARs work cooperatively. They will assst one another in
various ways, including with resdents' trestments and transfers, answering cal buttons and
generdly making sure the resdents’ cares are performed.

Functions of LPNs Related to Supervisory Status | ssue

1. Introduction/Employer Philosophy

Adminigrative DON Hedden testified that she has implemented some changesto the

management philosophy and style a Waker in her three years there. She Stated that the whole



concept isto push down supervision activity to the lowest level possible, thereby empowering
lower level employees to manage the nursing units more effectively. She tedtified that she wants
the nurses to take the opportunity to correct unacceptable behaviors on the spot and set out
expectations for future conduct in that moment, rather than waiting until they can involve

someone above them in the chain of command. Hedaen stated that she communicated these new
management principles to her ADONSs, who in turn communicated them to the LPNs. She has
also spoken to some of the LPNs about these principles. She stated that she has stressed to both
ADONSs and nurses that they are accountable for the work performance of those below themin
the chain of command. She stated that, as aresult, some of the NARSs had come to her to
complain that the nurses don't have any right to be busybodies and tell them what to do, to which
she has responded that indeed they do have that right and it is her expectation that they will be
doing that.

Heda en acknowledged that some L PNs are uncomfortable confronting NARs for fear of
retribution or creeting ill will among the team members. According to Hedden, despite her
guidance, these LPNsresst employing any type of disciplinary measures toward NARs such asa
verba or written warning or telling an employee to clock out and go home, which authority she
camsLPNshave. Asaresult, the ADONs, complex supervisors, and even Hedden hersdf get
cdled in to some of the more difficult Stuations to manage conflicts between NARs that the
LPNs are unable or unwilling to handle. Hedaen described a mesting that she called with three
NARs who were res stant to having their assgnments changed in any way by nurses. She
testified that she spent over an hour with them to dlarify what the expectations for their behavior
at work were. She dated that she told them that any nurse on their unit should be considered

their supervisor and had the authority to give them direction as wdl as discipline.



Hedden stated that when she interviews individuas for LPN jobs, she goes over the LPN
job description with them. Thisincludestelling them that the job is a supervisory position and
that they will be expected to provide direction to those below them.

2. Indicia of Supervisory Status Listed in Section 2(11) Not Performed by LPNs

Asto the supervisory indicialisted in Section 2(11) of the Act, testimony of the LPNs
edtablished that they do not have the authority to hire, fire, lay off, recdl, reward, grant time off,4
transfer, assign overtime, or adjust grievances for NARSs, or effectively recommend those
actions> Except for some generd conclusonary disclamers, Employer witnesses falled to refute
this testimony, or agreed with it. For example, at the hearing Employer counsel suggested that
L PNs recommend employees for hire because they can refer people for hire. However,
Employer withesses also acknowledged that NARSs can refer individuas for hire, and that these
referrals—whether by LPNs or NARs—are taken into congderation by the hiring officid.
Similarly, LPNs may recommend that a particular NAR be promoted to positions cdled “NAR
Lead” (which pays 50 cents more per hour) or “NAR mentor” (which pays 75 cents more per
hour), but the final decison on such promotions belongs to Hedden. While she testified that she
takes LPN recommendations into consideration, she offered no specifics. LPNs appear to have
no opportunity to subgtitute for such management officids as ADONSs or complex supervisors.

When NARSs request to leave early, invariably, the LPNswill cal the ADON or complex

supervisor on duty, or have the NAR cdl her, to discuss whether that will be dlowed. The

4 Documents were introduced showing that L PNs had signed off on time sheets for NARs who had forgotten to
punch in, forgotten to bring their badge, etc., to show that they had been present and should be paid for the time
indicated. The LPNs explained that they sign these forms as awitness to verify that the NAR was present
during that time. LPN Melissa Martin testified, however, that she was told by complex supervisor Joan
Wosley that she was not supposed to be signing time sheets, that it was only to be done by a supervisor.

5 Hedalen testified that LPN Carolyn Tollefson recommended that NAR Tory Stone be terminated, and he was

terminated. She did not testify that every recommendation of an LPN for termination of an NAR is necessarily
followed, however.
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gaffing leve isthen reviewed, and the ADON or complex supervisor will decide whether the
NAR'srequest can be granted or not. LPNstestified that they do not have authority on their own
to dlow NARsto leave early. ADON Siebender testified that LPNs do have such authority,
however, she admitted that they do come and check with her to make sure it is acceptable.
LPNs do appear to play arole in the evauations of NARS, TMAs and MTFs, however,
their involvement in this process fals short of recommending that any raise be given or denied,
or that adverse action result. It appearsthat, in the usua course of events, an acceptable
evauation results in an automatic raise in an amount that is pre-set on the Employer’ swage
scae. While DON Hedden further testified that a poor evauation may result inadday ina
rase while the individud is given an opportunity to improve, Hedden faled to give any
examples where this has occurred, and failed to explain what other factors are considered. |
note, for example, that while the floor nursesinitidly fill out parts of the evauations, they then
turn them over to the ADONS, who must also sign off on them. There is dso no evidence that an
LPN (or RN, for that matter) has ever recommended that araise be denied, and al of the LPNs
testified that they have no ideawhat actions the Employer takes or doesn’t take as aresult of the
evauations. The Employer dso presented evidence that LPNs fill out evaluations for
probationary NARs and suggested that a poor evauation of a probationary NAR might lead to
termination. However, as tetified to by one LPN, one of the evauations shefilled out on a
probationary NAR (who continued to work beyond his probationary period) was completed
months after the NAR' s probationary period had expired. Moreimportantly, ADON Sebender
testified that not even she could discharge an employee—that al discharge decisons are
ultimately made by the HR Department. No one from that department testified, so the impact of

poor evauations completed by LPNs on the job status of NARsis unknown. Findly, no
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examples were given of instances where an LPN'’ s evauation of an NAR resulted in discipline or
termination.

3. Indicia of Supervisory Satus Listed in Section 2(11) That Are In Dispute

There are three areas relating to LPNS' authority that are in dispute and that are
enumerated in Section 2(11) of the Act. They are assgnment of work, direction of work, and
discipline of employees. Not coincidentally, these are dso the only 2(11) indicia enumerated in
the LPNS' job description. I1tem 8 of the job description states that LPNs are to
manage/supervise NARS by providing mini in-service education as necessary, performing
competency checks and appraisals (discussed above), and coaching, counsding and disciplining
NARs consgtent with the Employer’ s progressve discipline policy. Thus, | will andyzein
detail the record evidence in each of these three aress.

Assignment of work. Asnoted, each NAR is assgned a specific group of resdentsto
carefor on each shift. The LPN on the shift before will receive a cdl from the staffing office
teling him or her who will be working the next shift, and then the LPN will write their names
down opposite the group to which each NAR will be assigned. If dl the NARs coming on duty
are regulars and they don’t do group rotation, those groups are “ pretty much permanently
assigned,” according to Hedalen. Changes to these group assignments are frequently made
before the shift begins, and aso during the shift. Break times are so preassigned by the ADON

on some units. On other units, it appears that employees work together to decide break times.

6 LPN Joan Kennedy testified that about six months earlier, a dispute arose in her unit where employees could
not come to an agreement about when breaks should be taken. Kennedy attempted to resolveit, but was unable
to. Shecalled ADON Siebenaler, who came up, held a meeting with the affected employees, and rearranged
the scheduled time for breaks.

12



NARS duties are preassigned by the ADON for their unit. She includes on assgnment
sheets whatever cares NARS need to provide to specific resdents during their shift, such as
whether they will need feeding assstance, what type of lift they will need to transfer them from
bed to whedlchair, for example, whether they have dentures, need a shower, etc. Ostensbly this
information is drawn from a care plan that is created for each resdent by ateam that may include
doctors, nurses, family members, and the resident, if he or sheis able to participate. Everyone
who works with the resident can review that care plan, however, only medica professonds are
ableto changeit. It does not appear that LPNs have any involvement in the crestion, change, or
review of the NAR assgnment sheets. Infact, LPN Tracy Plante testified that she changed a
care plan on one occasion, and was told to never do it again.

Thereis dso something caled a “24-hour report board,” which is a sheet that dl three
shifts of employees use that lists any changesto resdents conditions, transfers, deeths,
discharges, etc. Nurses enter information on this board on adaily basis.

To the extent that LPNs need to “assign” work to NARs beyond what appears on the
NARs assgnment sheets, it would be to perform additiona duties such as doing a“linen sveep”
(collecting dirty linens from residents' rooms), or returning a piece of equipment to the centra
supply room. While the Employer’ s witnesses maintained that these assgnments require
independent judgment, most of the LPNs who testified emphasized that the made “requests’ that
NARs complete these jobs, much the same way an LPN would ask an NAR to do something he
or she may have overlooked.

Direction of Work. DON Hedaen tedtified that part of what LPNs are responsible for is
to perform “competency checks’ meaning that they look at the rooms and the residents to assess

if things are generdly in good order. Thiswould include looking a whether the bed is made,
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things are put away, and whether the residents are clean shaven, teeth brushed, face clean, etc.
Hedaen' s expectation isthat if the LPN notices something out of order, she will direct the
responsible NAR back into that room to establish order. LPNs who testified generaly agreed
that part of their role isto assess the Sate of affairsin each resident’s room with an eye toward
whether each resdent iswell cared for. In part, they considered thisto be part of the
requirements of their license. Hedalen aso expects LPNs to make sure that NARs complete and
turn in their pgperwork, athough she did not specify what this entails.

It appears that NARSs are trained to perform the cares that each resident requires’ and that
if they have any questions or need some ingtruction beyond what they have dready learned,
LPNs are available for that purpose, as are other NARS, plus NAR leads and NAR mentors8 It
a so appears that, in addition to answering questions, LPNs can and have ingructed NARs to
perform tasks on the assgnment sheet that the NAR hasfailed to complete or has not completed
in an acceptable fashion. Some LPNs who testified denied ever directing an NAR and, instead,
stated they “asked” the NAR to perform atask because they view the NARs and themselves as a
“team.” However, other LPNs who testified acknowledged that they would tell an NAR to
complete atask on the assignment sheet that had not been done.
Authority to Discipline. Thissubject generated the most conflict in testimony. DON Hedden
and ADON Siebender testified that LPNs have the authority to issue discipline to NARs and
have, in fact, done s0. They adso testified that L PNs make recommendations regarding
discipline, and that their recommendetions are followed. Much of DON Hedaden' s testimony

was conclusionary, presumably in part because she emphasized that she does not ded directly

7 Any formal training is not provided by LPNs or RNs.

8  There was some testimony that whenever more than one NAR is on duty on a unit, thereis always an NAR
lead or mentor on that care team.

14



with the LPNs or NARs, but relies on her ADONsto do so. On the other hand, of the numerous
LPNswho tedtified, only one felt that she had the authority to discipline employees.

All witnesses for both the Employer and Petitioner agreed that one option available for
LPNswhen NARsfall to perform their jobsisto file an unusud incident report. In fact, virtudly
al of the LPNswho testified indicated that filling out and submitting an unusua incident report
isthe only way they would ded with problemswith NARs. In the record are a number of
unusud incident reportsfilled out by LPNs dedling with issues such as NARs avoiding picking
up medl trays, not providing cares for aresident, and not completing a trestment. However,
LPNs aso testified without contradiction that anyone (family member of aresdent, NAR,
housekeeping employee) can fill out an unusud incident report; that some are filed where no
employee mafeasance isinvolved; that they have no idea whether the reports result in discipline;
and that no one from management gets back to them with regard to what happens as aresult of
the filing of these reports. A review of the unusua occurrence reports offered as exhibits al'so
reveds that none recommend discipline.

With regard to the unusua incident reports, the testimony of Complex Supervisor Phyllis
Pdbicki suggests that, in her view, these reports are the method for LPNs to initiate discipline.
Shetedtified that part of the LPNS job isto initiate the disciplinary process by writing an
unusua occurrence report. In doing so, Palbicki testified it isimperative that the LPN describes
the facts as she sees them and “not to put her own thoughts, just report what she saw.”
According to Pabicki, if the report suggests that there was an impact on aresident’s wel-being,
she would then gart an investigation.

In the record are written warnings or verba written warnings that the Employer argues

were ether written by LPNs or the result of recommendations by LPNs. However, one of the

15



written warnings was issued by RN Stephen Weber on November 15, 2001—and not by an LPN.
| recognize that the Employer claims that RNs and LPNs have the same authority. However,
Employer withesses dso testified that RNs are above LPNs inits reporting hierarchy. Of the
remaning warnings, dmost al are sgned by ADON Ellen Siebender or, in one case, by ADON
Johnson. The warnings indicate that the NARs involved faled to follow directions of nurses or
faled to perform their duties. For example, with regard to a January 23, 2003 written warning

by Sebender, Sebender’ s notes of her investigation are in the record, as well as an unusua
occurrence report filed by LPN Carolyn Tollefson. Similarly, Johnson' sinvestigative notes of

an NAR'sfailure to perform assigned job duties are included with awritten warning signed by
Johnson on December 11, 2002. Thereis aso awarning dated May 16, 2003, signed by both the
LPN involved and Siebender. Thewarning itself makes clear that both Siebender and the LPN
were involved in determining whether an NAR failed to toilet aresident, and, in fact, both

assged the resident when they figured out the NAR had not done so.

Two incidents involving an NAR in August 2002 warrant closer examination. Inthe
firg, on August 15, 2002, LPN Carolyn Tollefson wrote a verba warning documentation
criticizing an NAR for falling to shave aresdent. However, Tollefson testified that before she
wrote the warning, she went to Robyn Green (who aso signed the warning in the blank for
“manager 9gnature’), who told Tollefson to write up the NAR (the record does not reflect
Green's pogtion). Then, on August 21, 2002, Tollefson wrote up an unusua occurrence report
on the same NAR for midtregting aresdent. Among the statementsin the report is that Tollefson
told the NAR, “[Name of NAR] you know what are (Sc) protocol isfor toileting residents and if
you have a problem with protocol you need to speak to Ellen our boss.” The report also states

that Tollefson went to Siebender’ s office seeking help, but that Siebenaer was not in her office.
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Thereisaso agreat ded of testimony regarding a written warning issued by ADON
Ellen Siebenaler on November 18, 2002. It criticizes an NAR for being argumentative with
supervisors regarding staffing. DON Hedden testified that she became involved in this matter
because certain NARs questioned whether they had to follow the directions of nurses. Ata
mesting the DON told the NARs that often when licensed staff direct NARs to do something, it
is“not open for didogue but is something that needs to be done.” The DON’s notes aso
indicate, however, that the NARs suggested, “ nurses need to address the issue they see at the
time they seeit and not dwayslet it go to ADON. They [NARS| wish to be given the
opportunity to correct before disciplinary action.” With regard to the incident that led to the
discipline by DON Siebender, it appears that an LPN told an NAR that the NAR had to float to
another unit, asaresult of acal from gaffing. Ingtead of floating, the NAR cdled gaffing to
argue, and dl of the “staffing” on the floor spent time in alengthy discusson, which Siebender
viewed as ingppropriate.

In addition to the above, DON Hedaden described an incident involving LPN Carolyn
Tollefson to illustrate that L PNs have the authority to send NARs home. Tollefson called
Hedaen to report that NAR Linda Kretzmann was crying and unable to perform her duties.
Tollefson said she didn’t want Kretzmann up there any longer, and wanted Hedaen to come up
right away and ded with it. Hedden tedtified that she told Tollefson that if she felt Kretzmann
couldn’t do the job and needed to go, she needed to send her off the unit, which apparently
Tollefson did.

Finaly, in the record is one verba warning documentation dated May 9, 2003, signed by
LPN Tollefson and ADON Siebender about an NAR failing to report to the nuraing desk after

the LPN asked two NARs involved in an argument to report to the desk. One NAR did go to the
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desk, the other did not. Tollefson wrote up the one who did not without talking to Siebenaer
before doing s0. The warning does say that continued behavior of the sort covered by the
warning could lead to termination.

One of the LPNs who testified, Anne Singh, suggested that she has verbally warned
NARs. More specificaly, Sngh testified that she has given a couple of verba warnings to
NARs without first consulting with higher management. These had to do with correcting NARs
in the use of equipment, and in completing assigned tasks before going home. On both
occasions, Singh stated that she told the NARs that she would have to write them up the next
timethey did it incorrectly. There was no evidence that Singh did anything more than spesk to
the NARs, such as document the warnings for their personnel files. Another time, Singh noticed
that an NAR was gone off the floor when he should have been working. She natified the clinica
coordinator who met with the NAR and gave him averba warning. She has aso reported to the
clinical coordinator when NARs have not complied with her ingtruction to wear their transfer
belts. She dtated that she has never issued written discipline to anyone.

Singh further testified that she and the other nurse with whom sheisworking tell the
NARs to be sure to let them know when they are going on break, and not to take breaks between
noon and 12:30, because lunch trays are passed out to residents at that time. She aso reminds
NARsto sgn in and out when taking bresks. She stated that normaly the NARs with whom she
works comply with what she asks them to do.

Not in the record is discipline involving the following incident. ADON Sebender
testified that LPN Dorothy Russdll was deding with a Situation where NARs in her unit were
arguing, and she couldn’t get them to stop. Siebenader was paged, and she caled the complex

supervisor (Sipulated by the parties to be a 2(11) supervisor) to go up to the unit and check it
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out. She heard later that Russell and the complex supervisor asked both NARsto “ swipe their
badges’ (punch out) and go home. The NARs were given verba warnings, one by Russdll and

the other by the complex supervisor.

Board Law and Application of the Law to the Facts of this Case
The party dleging that an individud is a supervisor hes the burden of proof. NLRB v.

Kentucky River Community Care, 532 U.S. 706 (2001). In order to prove supervisory status, the

party dleging it must prove that the individua “possess(es) one or more of theindiciaset forth in
Section 2(11) of the Act and exercis(s) that authority in amanner which is not merely routine or

clerica in nature” Williamette Indudtries, Inc., 336 NLRB No. 59, dip op., p. 1. Any lack of

evidence in the record is construed againgt the party asserting supervisory satus. Elmhurst

Extended Care Facilities, 329 NLRB 535, 536 fn. 8 (1999). Only individuas with “gentine

management prerogatives’ should be construed supervisors, as opposed to “straw bosses,

leadmen . . . and other minor supervisory employees.” Chicago Metdlic Corp., 273 NLRB 1677,

1688 (1985), enfd. in relevant part 794 F.2d 527 (9 Cir. 1986). Thus, an individua who
exercises some “supervisory authority” only in routine, clerica or perfunctory manner will not

be found to be a supervisor. Bowne of Houston, Inc., 280 NLRB 1222, 1223 (1986). “The

Board must judge whether the record proves that an aleged supervisor’ s role was other than
routine communication of ingtructions between management and employees without the exercise

of any dgnificant discretion” Quadrex Environmental Co., 308 NLRB 101, 102 (1992). See

aso Azusa Ranch Market, 321 NLRB 811 (1996).

Based on the record, | conclude that the Employer hasfailed to meet its burden of

demondtrating that LPNs are supervisors within the meaning of Section 2(11) of the Act. In
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reaching this conclusion, | note that the Employer does not contend, and the record does not
edtablish, that LPNs have the authority to hire, lay off, recall, discharge, reward, grant time off,
trandfer, assgn overtime, or adjust the grievances of employees. While the Employer contends
otherwise, | dso conclude that there is no evidence to establish that L PNs effectively recommend
hiring. The Employer’s evidence only establishes that LPNS refer individuas for employment.
The LPNs are not involved in reviewing applications or in interviewing gpplicants. Moreover,
the Employer’ s witnesses acknowledged that NARs (who it does not contend are supervisors)
aso refer individuds for employment. Moreover, whatever weight the Employer givesto
referras by LPNs, it dso givesto referrdsby NARs. While the Employer contends otherwise,
thereis aso no evidence that L PNs effectively recommend the discharge of employees. Other
than conclusionary testimony, there is no evidence that an LPN has recommended discharge and
that that recommendation has been followed without further investigation. In fact, even ADON
Siebender dated that she has no authority to discharge employees, and that dl discharge
decisons are made by the HR Department. Y t, no one employed in that department testified to
explain what isand is not considered when deciding to discharge an employee. | aso note that
the LPN job description does not suggest thet they are involved in hiring or firing NARS.

While there is documentary evidence that the Employer refersto LPNs as supervisors
(for example, if they Sgn warnings, they do so on the line designated “ supervisor”) or references
that part of the LPNS' jobs are to manage/supervise NARs (for example, the LPN job
description), an individud is not found to be a supervisor merely because an employer holds out

that individua as a supervisor. Polynesian Hospitdity Tours, 297 NLRB 228 (1989). Such a

conclusion is particularly gppropriate in this case, where the LPNs are not held out to the

Employer’ s customers as charge nurses or supervisors. Thus, pointing to ajob description that
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confers supervisory status is not enough if the individua does not exercise 2(11) authority.

Beverly Hedth & Rehdbilitation Services, 335 NLRB No. 54, dip.op. at 36, and cases cited

therein. Moreover, the fact that some (but not most) of the LPNs have sgned warnings on the

line designated for supervisor is not enough to establish 2(11) authority. Necedah Screw

Machine Products, 323 NLRB 574, 577 (1997).

Thereis aso no dispute that LPNs evaluate NARS, and there are numerous evauations in
the record that were partially completed by LPNs. Itisaso clear, however, according to DON
Hedalen, that the evaduations do not affect raises. While Hedalen asserted that an unsatisfactory
evauation might result in awage increase being delayed, there is no evidence that such an event
has ever occurred. Also important is the fact that ADONSs aso review and fill out parts of the
evduations. Thus, the Employer failed to adequately explain the precise role the LPN
evauations play when the evauation is unsatisfactory. | conclude, therefore, that the evidenceis
insufficient to establish that the evauations completed by LPNs lead ether to rewards or adverse
action againg NARs, and therefore, the fact that LPNsfill them out does not establish that the

LPNs are supervisors. Williamette Indudtries, supra; Elmhurst Extended Care Fecilities, 329

NLRB 535 (1999).

Of course, the key issuesin this case are whether LPNs assign, responsibly direct, or
discipline NARs in away that suggests supervisory status. | conclude that the record does not
support such a conclusion for the following reasons.

Assignment of Work. The g&ffing office schedules employees hours of work and work
locations, transfers employees among units, and determines whether and how to fill in for absent
NARs. The schedule prepared by the staffing office even sets forth scheduled bresktimes for

NARs Assgnment sheets and care plans dictate which NARs care for which resdents, and
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specify each resident’ s daily care needs. Thereis no evidence that LPNs schedule hours, assign
breaktimes, determine which NARs work with which residents, or can deviate from established
resdent care protocols as set forth in doctors' orders, care plans, and daily assgnment sheets. In
fact, one LPN testified that she was directed not to ater aresident’s care plan on her own, after
making the mistake of doing so once. It appearsthat NAR breaktimes might be dtered due to
resident care needs, but neither the frequency nor independent judgment required to ater
bresktimesis clear from the record. The only point of disagreement between Employer
witnesses and Petitioner witnesses is the complexity involved when resdent care duties have to
be split among NARs in the absence of an NAR. | would emphasize, however, that the record
fallsto reved how often unitswork short. It isclear, for example, thet if the staffing office
replaces the absent NAR with a floater, someone from another unit, or atemporary employee,
that person is automaticaly assgned to the resdents of the absent NAR. Moreover, virtudly al
of the LPNswho testified emphasized that the NARs work out these reass gnments among
themsdlves. | would also emphasize that in the event of a disoute involving these types of
reassgnments, the record makes clear that managers above the LPNs step in and assist in
resolving disagreements. Therefore, | decline to find that the LPNs are supervisors because they
adjust bresktimes or may be involved in deciding which residents are assgned to NARsin the
event an NAR is absent and no replacement is provided for the absent NAR. Clark Machine
Corp., 308 NLRB 555 (1992) (evidence fails to establish that assgnments of work require
independent judgment and are not routine); Anamag, 284 NLRB 621 (1987) (where assgnments
are determined by team as a group and no evidence team leaders exercise independent judgment

when they move employees from one machine to another, team leaders are not supervisors).
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Direction of Work. Thereisno question that LPNs are expected to direct and monitor
the care provided by the NARs. It appears that some LPNs take the approach that they “ask”
NARs to perform certain functions and immediately cdl their supervisor if the NARsrefuse. It
a0 gppears that other (albeit fewer of those who testified) LPNs correct NARs in the
performance of their tasks, and verbaly admonish NARs when they fall to perform their jobs
adequately. However, | am satisfied that the Employer has established that they expect the LPNs
to monitor the performance of the NARs, to direct NARs who fail to perform their duties, and to
take the first step of correcting NARS when they don't perform their jobs properly.

However, unlike the Employer, | do not believe that these conclusions are sufficient to
establish supervisory datus. Rather, the key issue is whether the exercise of this authority is
routine or clerical in nature, or whether it requires the use of independent judgment, and the

degree of discretion used. NLRB v. Kentucky River Community Care, Inc., supra, at 713. In

determining whether judgment is either “routine and clericd” or “independent” the Supreme
Court approved the view that judgment is routine where an individua’ s decison-making is
limited and congtrained by the directions of higher officids who have not delegated the power to

make independent judgments. Id. at 714, citing Chevron Shipping Co., 317 NLRB 379, 381

(1995). In Chevron Shipping the Board concluded that the judgment of the employeesin dispute

was circumscribed by standing orders and operating regulations. In this matter, it is clear that the
discretion of LPNs s circumscribed by doctors orders, by decisons made in the staffing office,
by assgnment sheets and by care plans. | find particularly rdlevant an Employer exhibit of
minutes of a meeting between the DON and three NARs on November 18, 2002. The Employer
offered the exhibit because it argues that it shows that NARSs are expected to follow the

directions of LPNs (the incident concerned arefusal by an NAR to transfer to a different unit as
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told to do by an LPN). However, | bdieve that the minutes demongrate the lack of discretion of
the LPN involved, when DON Hedaen tdlsthe NARs:

It was described about a Situation that occurred where one person

was being pulled to another unit ... The nurse did not give an

explanation and nar (NAR) then cdled gtaffing ... Firdt, Saff needsto

float when asked, it is part of the hire agreement. Second, staff

are pulled based on productive nursing hours, census and emergent

needsin the house. Staffer and even charge nurse may not know

rationale...(emphasis added)
What this suggests of course, isthe LPN was passing on a direction by the staffing office, and
can hardly be said to be exercising discretion when she may not even know the rationade behind
the decision to trandfer. The same minutes also emphasize the need of the NARs to follow “job
descriptions, facility policy, and unit routines” aswdl aslicensed direction. Thus, | would

emphasize that the record contains little evidence that in directing, monitoring or correcting

NARSs, that LPNs exercise discretion. Beverly Hedth & Rehabilitation Services, supra, at 1, fn.

3 (LPNs not supervisors where their direction of employeesisroutineg); Dynamic Science, 334

NLRB 391 (2001) (test leaders role in directing employees “ extremely limited and
circumscribed by detailed orders and regulations issued by the employer and other standard
operating procedures,” and therefore, the degree of independent judgment exercised by test
leaders “fell below the threshold required to establish Statutory supervisory authority™).
Authority to Discipline. Thereisvery little documentation that supports conclusionary
testimony by DON Hedalen and ADON Siebender that L PNs have the authority to issue verba
and written warnings. Except for one documented verba warning issued by an LPN in May,
2003, all other warnings entered as exhibits in the record reflect involvement by management
abovethe LPN level. For example, any disciplinesissued as aresult of unusua occurrence

reports were issued by the ADONS, and the unusual occurrence reports merely reported what
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occurred with no recommendation for discipline. Other disciplinesin the record are indeed
sgned by LPNs, but issued only after the LPNs checked with their ADONS, who either then told
the LPN to write the discipline, or asssted the LPN in investigating NAR conduct. There is not
one example in the record where an LPN either sent an employee home or issued awritten
warning without contacting either her complex supervisor or ADON for assistance. The Board
has consstently held that in order to establish supervisory satus, an employer must demondtrate
that an individud’ s participation in the disciplinary process leads to a personnel action without

an independent review or investigation by other management personnd. Franklin Home Hedth

Agency, 337 NLRB No. 132, dip. op. at p. 3 (2002); Williamette Indudries, supraat p. 2,

Beverly Hedth & Rehahilitation Services, Inc., supraat p. 35; Waverly-Cedar Falls Hedlth Care,

297 NLRB 390, 392 (1989), enfd. 933 F.2d 626 (8" Cir. 1991);

| find particularly compelling the testimony of Complex Supervisor Phyliss Pabicki and
LPN Anne Singh. Pdbicki testified that LPNs are to initiate the disciplinary process by writing
unusua occurrence reports, and in doing so are to report only what they have seen, and not
express their opinions. After reviewing the unusua occurrence reportsin the record, that appears
to be precisely what has occurred. LPN Anne Singh isthe only LPN who tegtified that she could
warn NARs without going to her ADON. While Singh testified that she has admonished NARs
and threatened to write them up, on the one occasion when Singh could not find an NAR when
and where the NAR should have been working, Singh notified the clinical coordinator. It was
the clinical coordinator, and not Singh, who gave the NAR a documented verbal warning.

Thereisdso insufficient evidence that to the extent LPNs issue warnings, that the
warnings affect job status or tenure. | recognize that the Employer’s employee handbook has a

progressive discipline sysem init. However, with regard to two incidents in August, 2002
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involving LPN Carolyn Tollefson and the same NAR, it does not gppear that the progressive
discipline system was followed. On August 15, Tollefson sgned a verba documented warning
that she stated issued at the suggestion of Robyn Greene. Then, on August 21, 2002, Tollefson
wrote an unusual occurrence report because she witnessed the same NAR involved in
inappropriate conduct with aresident. Y et the record does not reflect that the NAR was
disciplined as aresult of the August 21 unusua occurrence report. Thus, the Employer failed to
make clear whether the warnings alegedly issued by LPNs are part of its progressive
disciplinary policy set out in the employee handbook, and whét little record evidence existison
this subject, suggeststhe LPNS' input is not part of that progressive discipline policy. The Board
has held that where discipline issued by an individua does not affect job status or tenure, or is
not part of a progressive discipline policy that could ultimately result in termination, supervisory

datus is not established. Ohio Masonic Home, 295 NLRB 390 (1989), and cases cited therein.

For dl the reasons st forth above, | conclude that the Employer has not met its burden of
establishing the supervisory status of the LPNs, and | find that they are nor supervisors as that
term is defined in Section 2(11) of the Act.

6. Thefollowing employees of the Employer condtitute a unit gppropriete for the
purposes of collective bargaining within the meaning of Section 9(b) of the Act:

All full-time and regular part-time licensed practica nurses employed
by the Employer a its Minnegpolis, Minnesota facility; excluding

registered nurses, clinica coordinators, guards and supervisors as
defined in the Act, and dl other employees.
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DIRECTION OF ELECTION®

An eection by secret ballot will be conducted by the undersigned among the employees
in the unit found appropriate at the time and place set forth in the Notice of Election to be issued
subsequently, subject to the Board's Rules and Regulations. Eligible to vote are those in the unit
who were employed during the payroll period ending immediately preceding the dete below,
including employees who did not work during that period because they wereill, on vacation or
temporarily laid off. Employees engaged in any economic strike, who have retained their Satus
as drikers and who have not been permanently replaced, are dso igible to vote. In addition, in
an economic strike which commenced less than 12 months before the election date, employees
engaged in such strike who have retained thair status as strikers but who have been permanently
replaced, as well asther replacements, are digible to vote. Those in the military services of the
United States may vote if they appear in person at the polls. Indigible to vote are persons who
have quit or been discharged for cause since the designated payroll period, employees engaged in
a grike who have been discharged for cause since the commencement thereof and who have not

been rehired or reinstated before the eection date, and employees engaged in an economic strike

Under the provisions of Section 102.67 of the Board's Rules and Regulations, arequest for review of this
Decision may be filed with the National Labor Relations Board, addressed to the Executive Secretary, 1099 -
14th Street, N.W., Washington, D.C. 20570. Thisrequest must be received by the Board in Washington by
July 14, 2003.
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which commenced more than 12 months before the € ection date and who have been

permanently replaced.10

Those digible shdl vote whether or not they desire to be represented for collective

bargaining purposes by American Federation of State County and Municipal Employees,

Council 14, AFL-CIO.

Signed at Minnegpolis, Minnesota, this 30th day of June, 2003.

Ronad M. Sharp, Regiona Director
Eighteenth Region

Nationd Labor Relations Board
Suite 790, 330 Second Avenue South
Minnegpolis, MN 55401-2221

Index #177-8520-2400

177-8520-4700
177-8560-9000
177-8580-8050
177-9762

10

To ensurethat all eligible voters have the opportunity to be informed of the issuesin the exercise of their
statutory right to vote, all partiesto the election should have access to alist of voters and their addresses that
may be used to communicate with them. Excelsior Underwear Inc., 156 NLRB 1236 (1966); NLRB v. Wyman-
Gordon Co., 394 U.S. 759 (1969). Accordingly, it isdirected that two copies of an election eligibility list
containing the full names and addresses of all the eligible voters must be filed by the Employer with the
Regional Director within seven (7) days of the date of this Decision and Direction of Election. North Macon
Health Care Facility, 315 NLRB 359 (1994). The Regional Director shall makethelist availableto all parties

tothe election. In order to betimely filed, thislist must be received in the Minneapolis Regional Office, Suite
790, 330 Second Avenue South, Minneapolis, MN 55401-2221, on or before close of business (4:30 p.m.) July
7, 2003. No extension of timeto file thislist may be granted by the Regional Director except in extraordinary
circumstances, nor shall thefiling of arequest for review operate to stay thefiling of such list. Failureto
comply with this requirement shall be grounds for setting aside the election whenever proper objections are
filed.
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