UNITED STATESOF AMERICA
BEFORE THE NATIONAL LABOR RELATIONSBOARD
REGION 13

WASTE MANAGEMENT OF ILLINOIS, INC.}
And CASE 13-RC-21126

INTERNATIONAL UNION OF OPERATING
ENGINEERS, LOCAL 150, AFL-CIO

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 9(c) of the National Labor Reations Act,
as amended, a hearing on this petition was held December 15, 2003, before a hearing
officer of the Nationad Labor Reations Board, hereinafter referred to as the Board, to
determine an appropriate unit for collective bargaining.?

l. ISSUES

The International Union of Operating Enginears, Locd 150, AFL-CIO (herein the
Petitioner) seeks an dection within a unit comprised of the four full-time and regular
part-time leachate technicians and operation specidigts who perform leachate fidd
service work at Waste Management of 1llinais, Inc. (herein the Employer).

The Employer preiminarily asserts that the entire matter be remanded for further
hearing on the bads that the Hearing Officer refused to receive evidence of employees
comparative wages and working conditions.

Subgstantively, the Employer contends that a unit comprised of leachate
technicians and operations specidists who perform leachate fidd service work is wholly
ingppropriate  because these employees share such an overwheming community of
interest with severa other classfications of its employees who are adready represented by
the Internationd Brotherhood of Teamsters, Locd 731, AFL-CIO (heren the

! The name of the Employer has been corrected to reflect itsfull legal name.
2y pon the entire record in this proceeding, the undersigned finds:

a The hearing officer's rulings made at the hearing are free from error and are hereby
affirmed.

b. The Employer is engaged in commerce within the meaning of the A ct and it will
effectuate the purposes of the Act to assert jurisdiction herein.

c. The labor organization involved claims to represent certain employees of the Employer.

d. A question affecting commerce exists concerning the representation of certain employees

of the Employer within the meaning of Section 9(c)(1) and Section 2(6) and (7) of the Act.



Teamsters).>  Therefore, the Employer asserts that if the petitioned-for unit is to be
represented by aunion, it must be represented by the Teamsters.

. DECISION

For the reasons discussed in detail below, | find that the matter need not be
remanded for further hearing. | aso find that the petitioned-for unit is an gopropriate unit
for purposes of collective bargaining. Based on this finding,

IT ISHEREBY ORDERED that an eection in the bargaining unit described below be
conducted under the direction of the undersigned a atime and place to be set forthin a
subsequently issued notice of eection:

All full-time and regular part-time leachate technicians and operation specidists
who perform leachate field service work at the Employer a itsfadility in Cdumet
City, lllinois, but excluding dl professona employees, office clerica employees,
guards and supervisors, and al employees belonging to unions that have
collective bargaining agreements with the Employer.

The unit herein conssts of 4 employees for whom no history of collective
bargaining exigts.

A. Facts

The Employer is engaged in the operation of a 420-acre waste management
facility in Cdumet City, lllinois, where it disposes of the following materids municipa
solid waste; specid waste soils; and hazardous waste materials. In addition, the
Employer performs bio-remediation of petroleum- contaminated soils, solidification of
wadte streams, and trestment of liquids from waste materids. Most of the Employer’s
facility (360 acres) is made up of four separate landfills.

Unions represent some or dl of the employee in three of the Employer’s S
departments. The Landfill Operations Department contains saven heavy equipment
operators who are members of the Petitioner, as well as one driver and five laborers who
are members of the Teamsters. The Maintenance Department contains two mechanics
and two gressers who are members of the Petitioner. The Biologica Liquid Trestment
Center (herein the BLTC) contains four bio-liquid operators who are members of the
Teamsters.* The remaining four employeesin the BLTC are the four-leachate
technicians who are at issue in the instant case.

3 Prior to the instant heari ng, the Teamsters specifically and in writing disclaimed any and all interest in

representing the four-leachate technicians and operations specialists who perform leachate field service
work.

4 The driver, laborers, and bio-liquid operators are in one unit and covered by a single collective-bargaining
agreement between the Teamsters and the Employer.



Asthe name implies, the employeesin the BLTC handle the liquid waste
materias a the Employer’ sfacility (whereas the Landfill Operations Department handles
the solid waste materials). Leachate isthe liquid substance that accumulates at the
bottom of the landfills. The four leachate technicians at issue monitor the levels of
leachate in each landfill. They are responsble for extracting the leachate from the
landfills and pumping it into the BLTC. Inddethe BLTC, the four bio-liquid operators
treat and process the leachate. Outside the BTLC, the driver and laborers transport waste
materidsto and from the landfills. The heavy equipment operators perform excavation
work on the landfills

According to the Employer’ s Digtrict Manager Kurt Nebel, the leachate
technicians operate independently from the bio-liquid operators and dl other employees.
They spend 90-95% of their time at the individud landfills outsde the BLTC. Each day,
they drive company carsto the landfills. The leachate technicians are the only employees
who have access to these company cars. They manage the amount of leachate in the
landfills, and they check on the various types of pumps that extract the leachate from the
landfills to ensure thet there are no spills. The leachate technicians do not use the
equipment operated by the bio-liquid operatorsinsde the BLTC.

The leachate technicians interact with the other classifications of employees
infrequently. Six-year leachate technician Shaun Carpenter testified that he never goes
into the BLTC and that he has no interaction with the bio-liquid operators. Carpenter
testified that only lead leachate technician Tony Brooks has any interaction with the bio-
liquid operators. When Carpenter fillsin for Brooks, he converses with the bio-liguid
operators about the amounts of liquid in the landfills for about 10-15 minutes dally.
Carpenter ds0 tedtified that the leachate technicians interact with the heavy equipment
operators, laborers and drivers only once or twice per week. Likewise, Nebel testified
that the leachate techniciansinteract no more than atota of 5-15% of the time with any
of the other employee classifications. Nebd acknowledged that any interaction between
the leachate technicians and the bio-liquid operatorsis “minimal.” There was no record
evidence showing any interchange between the leachate technicians and any of the other
employee classfications.

The leachate technicians have different conditions of employment than the other
classfications of employees. The bio-liquid operators, for example, work on two split
shifts. All four leachate technicians work one 8-hour shift beginning a 6 am. They
punch atime clock in the garage, which is shared only with the mechanics and greasersin
the Maintenance Department. The leachate technicians dso have their own office with a
computer and refrigerator. They est lunch together without any other employees. They
are the only employees with access to the computer in their office. The leachate
technicians, like the bio-liquid operators, report to Jean LaPlanche, Jr., Manager of the
BLTC.> LaPlanche hold weekly meetings for the leachate technicians and the bio-liquid

> The driver and laborers, who are represented by the Teamsters and are in the same unit with the bio-liquid
operators, report to Operations Manager Burt Maline.



operators to discuss the satus of the BLTC. However, the leachate technicians also hold
their own weekly status meetings without LaPlanche.

B. Discussion
1. Hearing Officer’s Introduction of Evidence

The Employer asserts that the Hearing Officer did not permit it to introduce
evidence comparing the wages or the working conditions of the leachate technicians to
the wages and working conditions of the various classfications of Teamsters employees.

Asthe Employer admits, wages are but one of numerous factors considered by the
Board in acommunity of interest andlyss. Kalamazoo Paper Box Corp., 136 NLRB 134,
137 (1962). Moreover, as discussed above in Section 11 (A), the Hearing Officer did
permit lengthy testimony regarding the different working conditions of the various
classfications of employees. The Hearing Officer received evidence regarding
gmilarities and differences between the leachate technicians and the different
classfications of unionized employeesin: hours of work; employment benefits,
supervison; job functions, contact with other employees; and interchange with other
employees.

Even assuming, arguendo, that the Hearing Officer should have alowed specific
evidence on employees wage Smilarities/differences at hearing, | find that the decison
not to do so was not fatal and does not warrant aremand. To the contrary, even assuming
arguendo, that the wages of the leachate technicians are subgtantialy smilar to the wages
of the Teamsters employeses, | dill conclude that the petitioned-for unit has a sufficiently
distinct community of interest from other employees to condtitute an gppropriate unit for
the reasons described below.

| find the Employer’ sreliance on North Manchester Foundry, Inc., 328 NLRB
372 (1999) (pre-€dection caseis remanded to the Regiona Director for the purpose of
gathering further evidence) isingppodte. In North Manchester Foundry, the Hearing
Officer did not permit the employer to introduce testimony or evidence concerning the
voting digibility of certain classes of employees. Instead, the Hearing Officer cut short
the hearing on the basis that it would best effectuate the Act to hold the election and vote
the few disputed classes of employees under chdlenge. North Manchester Foundry,
supraat 372-373. Intheingtant case, the Employer was not precluded from introducing
any evidence concerning on the issue of the appropriate unit. To the contrary, the
Employer was afforded a fair opportunity to present relevant evidence concerning the
leachate technicians’ community of interest with other employees of the Employer.

2. Appropriate Unit
Section 9(b) of the National Labor Relations Act directs the Board to “decidein

each case whether, in order to assure employees the fullest freedom in exercising the
rights guaranteed by this Act, the unit appropriate for the purposes of collective



bargaining shdl be the employer unit, craft unit, plant unit, or subdivision thereof . . ..”

“[T] he sdlection of an appropriate bargaining unit lies largely within the discretion of the
Board whose decision, ‘if not find, israrely to be disturbed.”” South Prairie

Construction v. Operating Engineers Local 627, 425 U.S. 800, 805 (1976). Thereis
nothing in the Act that requires the unit for bargaining be the only appropriate unit or the

most gppropriate unit — the Act only requires that the unit for bargaining be “ appropriate’

S0 as to assure employees the fullest freedom in exercising the rights guaranteed by the

Act. Overnite Transportation Co. 322 NLRB 723 (1996); Brand Precision Services, 313
NLRB 657 (1994); Phoenix Resort Corp., 308 NLRB 826 (1992). Moreover, the Board's
procedure for determining an appropriate unit under Section 9(b) isto examine first the
petitioned-for unit. If that unit is appropriate, then the inquiry into the gppropriate unit

ends. Boeing Co., 337 NLRB 152 (2001).

Upon the record evidence herein, | find that the petitioned for unit condtitutes an
gopropriate unit for purposes of collective bargaining in the ingtant case. The employees
in the petitioned for unit have acommunity of interest sufficiently distinct from other
employees to condtitute a separate appropriate unit. The four-leachate technicians
perform the same duties, use the same equipment and work the same hours. They have
their own tight knit community from other employees, having their own office space and
egting lunch together without the presence of other employees. They have little contact
with other classifications of employees, and the record does not show any interchange
between the leachate technicians and other employees. Conversdly, the leachate
technicians do not perform the same duties, use the same equipment or work the same
hours as the other classfications of employees. While there are some common interests
with other employees, such as supervision, on baance, the record demonsirates that they
have afar grester separate and distinct community of interest from other employees.
Thereisnot such agrest community of interest among the leachate technicians and the
classfications of employees dready represented by the Teamsters such that they must be
placed into a single unit, as the Employer assarts. Given the present organization of the
Employer and the separate units that already exist based on job functions, the petitioned
for unit has no more community of interest with any exigting units than such units have
with each other whether represented by the Teamsters or the Petitioner.  Accordingly,
based on the foregoing findings and the entire record, | find the petitioned-for unit isan
appropriate unit under Board law.

| note that, under the Employer’ s theory that the leachate technicians must be
included in the Teamster represented unit, the four leachate technicians would be stripped
of their Section 7 rights as guaranteed by the Act. As noted above, the Teamsters
expresdy disclamed any interest in representing the leachate technicians prior to the
ingant hearing. Therefore, under the Employer’ s argument that the Teamsters must
represent the petitioned-for employeesin the exigting unit, the result isto leave the
leachate technicians without possibility of representation at dl. Since Section 7 of the
Act affords al employees the choice whether or not to be represented by a labor
organization and to choose their labor organization, | find the Employer’ s argument to be
without merit. Similarly, | find the cases cited by the Employer to be factudly
distinguishable from the findings herein as the petitioned for units in those cases did not



have the separate distinct community of interest of the petitioned for unit herein. Further,
those cases did not involve a Stuation wherein the petitioned for unit could only be
represented as a separate unit or not al.

[Il.  DIRECTION OF ELECTION

An dection by secret bdlot shal be conducted by the undersigned among the
employeesin the unit(s) found appropriate at the time and place set forth in the notice of
election to be issued subsequently, subject to the Board's Rules and Regulations. Eligible
to vote are those in the unit(s) who were employed during the payroll period ending
immediady preceding the date of this Decison, including employees who did not work
during that period because they wereill, on vacation, or temporarily laid off. Employees
engaged in any economic strike, who have retained their status as strikers and who have
not been permanently replaced isdso digible to vote. In addition, in an economic gtrike,
which commenced less than 12 months before the eection date, employees engaged in
such drikes who have retained their status, as strikers but who have been permanently
replaced, aswell asther replacements are digible to vote.  Those in the military services
of the United States may vote if they gppear in person a the palls. Indigibleto vote are
employees who have quit or been discharged for cause since the designated payroll
period, employees engaged in a strike who have been discharged for cause since the
commencement thereof and who have not been rehired or reinstated before the election
date, and employees engaged in an economic strike which commenced more than 12
months before the eection date and who have been permanently replaced. Those digible
shall vote whether or not they desire to be represented for collective bargaining purposes
by the International Union of Operating Engineers, Local 150, AFL-CIO; or no labor
organizetion.

V.  NOTICESOF ELECTION

Please be advised that the Board has adopted arule requiring that €l ection notices
be posted by the Employer at least three working days prior to an eection. If the
Employer has not received the notice of dection at least five working days prior to the
election date, please contact the Board Agent assigned to the case or the eection clerk.

A party shal be estopped from objecting to the non-pogting of noticesif it is
respongble for the non-posting. An Employer shal be deemed to have received copies
of the dection notices unlessit notifies the Regiond office at least five working days
prior to 12:01 am. of the day of the election that it has not received the notices. Club
Demonstration Services, 317 NLRB 349 (1995). Failure of the Employer to comply with
these posting rules shal be grounds for setting aside the election whenever proper
objections are filed.

V. LIST OF VOTERS

Toinsurethat dl eigible voters have the opportunity to be informed of the issues
in the exercise of their Satutory right to vote, dl parties to the dection should have
accessto aligt of voters and their addresses, which may be used to communicate with



them. Excelsior Underwear, Inc., 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon
Company, 394 U.S. 759 (1969). Accordingly, it isdirected that 2 copies of an digibility
ligt containing the full names and addresses of dl the eigible voters must befiled by the
Employer with the undersigned within 7 days from the date of thisdecison. North
Macon Health Care Facility, 315 NLRB 359 (1994). The undersigned shal make this
lig availableto al partiesto the dection. In order to be timdy filed, such list must be
received in Region 13's Office, Suite 800, 200 West Adams Street, Chicago, Illinois
60606 on or before January 7, 2004. No extenson of timeto filethisligt shdl be
granted except in extraordinary circumstances, nor shdl thefiling of arequest for review
operate to stay the requirement hereimposed. Failure to comply with this requirement
shdl be grounds for setting aside the dection whenever proper objections arefiled.

VI.  RIGHT TO REQUEST REVIEW

Under the provisons of Section 102.67 of the Board's Rules and Regulations, a
request for review of this Decison may be filed with the Nationd Labor Relations Board,
addressed to the Executive Secretary, 1099-14th Street. N.W., Washington, DC 20570.
This request must be received by the Board in Washington by January 14, 2004.

DATED a Chicago, lllinoisthis 31% day of December 2003.

Harvey A. Roth, Acting Regiond Director
National Labor Relations Board
Region 13
200 West Adams Street, Suite 800
Chicago, Illinois 60606

401-2501
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