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Petiti oner-Uni on

DECI SI ON AND ORDER

Upon a petition duly filed under Section 9(b) of
t he National Labor Relations Act, as anended, herein
referred to as the Act, a hearing was held before a hearing
of ficer of the National Labor Relations Board, herein
referred to as the Board.

Pursuant to the provisions of Section 3(b) of the
Act, the Board has delegated its authority in this
proceeding to the undersigned. Upon the entire record in
this proceedi ng, the undersigned finds:

1. The hearing officer's rulings nade at the
hearing are free fromprejudicial error and are hereby
af firnmed.

2. The Enployer is engaged in commerce wthin

' The name of the Employer appears as corrected at the hearing.



the neaning of the Act and it will effectuate the purposes
of the Act to assert jurisdiction herein.

3. The Petitioner-Union is a |abor organization
wi thin the neaning of Section 2(5) of the Act.

4. By the instant petition, filed on August 14,
2001, the Petitioner-Union proposed to clarify the existing
contractual bargaining unit to include jointly enpl oyed

Ready M x Drivers, as defined in MB. Sturgis, (the "renta

drivers"), whose work was covered by the Septenber 10, 1999,
col | ective-bargai ni ng agreenent between the Petitioner/Union
and the Enpl oyer. On Septenber 19, 2001, | dism ssed the
petition without a hearing based on ny conclusion that there
had been no recent, substantial changes in the unit
classifications to warrant a unit clarification.

On Decenber 5, 2001, the Board issued an Order
reinstating the petition and directing that a hearing be
conducted to determ ne whether in fact, recent changes in
t he Enpl oyer's operation had occurred to warrant a unit
clarification. As is noted bel ow, based on the record
presented, | conclude that there have been no recent,
substantial changes in the unit classifications to warrant
unit clarification, and accordingly, | again dismss the

petition.

STANDARDS FOR UNI T CLARI FI CATI ON




The Board’ s express authority under Section
9(c) (1) of the Act to issue certifications includes the
inplied authority to police such certifications and to
clarify themas a nmeans of effectuating the policies of the
Act. Thus, Section 102.60(b) of the Board s Rul es and
Regul ations, Series 8, provides that a party may file a
petition for clarification of a bargaining unit where there
is acertified or currently recogni zed bar gai ni ng
representative and no question concerning representation
exi st s.

Wth respect to a UC petition, the petitioning
party has the burden of establishing that clarification is

appropriate. The Washi ngton Post Co., 256 NLRB 1243

(1981) (stating that "the petitioning party has the burden of
establishing sonme conpel ling reasons” why clarification is
appropriate).

The Board described the purpose of unit

clarification proceedings in Union Electric Co.,

217 NLRB 666, 667 (1975):

Unit clarification, as the termitself inplies,

is appropriate for resolving anbiguities
concerning the unit placenent of individuals who,
for exanple, cone within a newly established
classification of disputed unit placenent or,

wi thin an existing classification which has

under gone recent, substantial changes in the
duties and responsibilities of the enpl oyees

init so as to create a real doubt as to whether
the individuals in such classification continue to
fall within the category-excluded or included-that
they occupied in the past. darification is not
appropriate, however, for upsetting an agreenent
of a union and enpl oyer or an established
practice of such parties concerning the unit



pl acenent of various individuals, even if the

agreenent was entered by one of the parties

for what it clains to be m staken reasons or the

practi ce has becone established by acqui escence

and not express consent. [Enphasis added.]

Traditionally, the Board has applied the doctrine

of accretion sparingly and restrictively because it denies
the affected workers the right to select their own
bar gai ni ng representative, a right nost central to the Act.

United States Steel Corp., 280 NLRB 837 (1986); Ml bet

Jewel ry, 180 NLRB 107 (1969).

As stated in Robert Wod Johnson University

Hospital, 328 NLRB 912, 914 (1999), quoting United Parcel

Service, 303 NLRB 326, 327 (1991), enfd. Teansters Nati onal

UPS Negotiating Conmittee v. NLRB, 17 F. 3d 1518
(D.C. Gr. 1994):

The Iimtations on accretion ... require neither

that the wunion have acquiesced in the historical
exclusion of a group of enployees from an existing
unit, nor that the excluded group have sonme common
job-related characteristic distinct fromunit

enpl oyees. It is the fact of historical exclusion

that is determnative. [Iltalics in original;

Enphasi s added. ]

A petition seeking to include a classification
that historically has been excluded rai ses a question of
representation, which can only be resol ved through an

el ection, or based on majority status. Boston Cutting D e

Co., 258 NLRB 771 (1981). Simlarly, when the enpl oyees
have not been included in the unit for sonme tinme and the
uni on has made no attenpt to include the position in the

unit, the Board may find that the position is historically



outside the unit, and that the union has waived its right to

a unit clarification proceeding. Sunar Hausernan,

273 NLRB 1176 (1984); Plough, Inc., 203 NLRB 818 (1973).
Accord: ATS Acquisition Corp., 321 NLRB 712 (1996).

BACKGROUND

The Enpl oyer, a Del aware corporation, with an
office and nultiple facilities located in San D ego,
California, is engaged in the manufacture, distribution and
sal e of Ready M x concrete and construction aggregates.

The record discloses that the Enployer and the
Petitioner-Union are parties to a collective-bargaining
agreenment, effective from Septenber 10, 1999, to COctober 31,
2003. The current coll ective-bargai ni ng agreenent
recogni zes the Petitioner-Union as the collective-bargaining
agent for all persons enployed by the Enployer in the
follow ng classifications:

Ready M x Drivers, Water Truck/Of Road Drivers,
Lubeperson, Mechanic |, Mechanic Il, Material Truck
Drivers, including Bottom Dunp Drivers, Truck/Transfer
Drivers, Truck/Pup Drivers, and End Dunp Drivers,

Wel ders, and Utility Persons, including Parts C erks,
Yard Persons, Mobile Sweepers, and Warehouse Persons;
excl udi ng executives, managers, superintendents,

wat chmen, wei gh masters, tinme keepers, payroll clerks,
di spatchers and all clerical or office workers.

The record reveal s that the Enployer and the
Petitioner-Union have had a coll ective-bargaining
rel ati onship since in or about March 1998. The Enpl oyer
pur chased the operations involved in the instant matter from

two predecessor enployers, Pre-Mx Fenton and Nel son &



Sl oan. The Petitioner-Union represented a simlar unit of
drivers with each predecessor enpl oyer

Pursuant to Articles 2 and 5 of the parties’
current coll ective-bargai ning agreenent, the Enployer has
the right to subcontract |abor. The record reveals that
since 1999, the Enployer has utilized subcontracted rental
drivers to perform Ready M x Driver unit work. The rental
drivers are provided by a broker, or, in the alternative,
t he Enployer will arrange to have the work perfornmed by
i ndi vi dual owner-operators.?

The record reveals that both Pre-M x Fenton and
Nel son & Sloan simlarly utilized rental drivers, and that
the rental drivers were excluded fromthe unit. No evidence
was presented in the record that the primary task of the
rental drivers (to | oad, deliver, and unl oad Ready M x
concrete), or the rental drivers' ternms and conditions of
enpl oynent, have undergone any recent change. The only
evi dence presented by the Petitioner-Union of recent changes
in the Enployer's operation, are described next. | conclude
that the changes noted are insubstantial and do not warrant

clarification of the unit.

2 The Petitioner does not seek to have true owner-operators accreted into the unit.



ALLEGED CHANGES

(a) Dispatch Method

Hanson drivers began using the Enpl oyer's current
voi cemai | dispatch systemin the early part of 1999. Prior
to 1999, Hanson drivers would call an answering machi ne,
whi ch had a recorded nessage that provided the driver
di spatch i nformation

Under the new dispatch nethod, a Hanson driver
calls a tel ephone voi cemail dispatching systemin order to
find out if he is working the next day. The voicenai
systemw || pronpt the Hanson driver to sel ect anbng options
based on the Hanson driver's reporting |ocation.
Thereafter, once a Hanson driver has selected the option
that matches the | ocation that he works out of, the
voi cemail systemw || informthe Hanson driver if he is
schedul ed to work the next day and the schedul ed start tine.

The current voicemail dispatch systemis prepared
by one of the Enployer's dispatchers. Each day, a
di spatcher is charged with the task of review ng the nunber
of orders for the next day, then matching and assigning
Hanson drivers available to fulfill the orders. |If there is
nore work to be done than there are Hanson drivers
avail abl e, the dispatcher will contact a broker to arrange
for rental drivers to performthe additional work’.
Thereafter, the dispatcher prepares the di spatch voi cenui

tape as i s noted above.



Under the predecessor enployers (Fenton Pre-M x
and Nel son & Sl oan), dispatch information was rel ayed by
phone to the broker and then the broker would relay the
information to the rental drivers. The record discloses
that the Enpl oyer began utilizing rental drivers in 1999.
The record reveals that the voicemail dispatch system
descri bed above was in effect at the tine the Enpl oyer
started using rental drivers. The only nodification that
occurred was that the Enpl oyer added a sel ection option for
the rental drivers so as to permt themto obtain dispatch
information directly fromthe voi cemail system

Thus, the rental drivers currently call into the
same voi cemail dispatch systemthat the Hanson drivers use.
Once the Enpl oyer makes arrangenments with a broker for
rental drivers, the brokers direct their rental drivers to
call the voicemail systemthat night for dispatch
information. Wen the rental drivers call the Enployer's
voi cermai | di spatch system they select an option for rental
drivers, as opposed to an option based on work | ocation.
The dispatch information is then conveyed to the rental
drivers.

(b) Radio & Conputer Head

The Hanson driver trucks are equipped with a

450- negahertz radi o and a conputer head. These itens are

permanent|ly nmounted on the inside of each Hanson driver

3 Pursuant to the current collective-bargaining agreement, the Employer uses rental drivers only after all
available Hanson drivers have been assigned work.



truck. An antenna is permanently nounted to the outside of
t he Hanson driver truck

The radio is for drivers to contact dispatch if
there are problens during transport, wth delivery, or if
they otherwi se need to get a hold of soneone while on the
road. The radios are operated on a certain frequency such
t hat the Hanson drivers are able to hear other Hanson
drivers communicating with the di spatchers, but they cannot
hear any rental drivers who may be communicating with the
sanme di spat chers.

The conputer head permits the Hanson driver to
|l og the delivery process (e.g., start tine, tinme of arrival
at a location, tinme unloading started, tine unloading
finished, and time left a particular facility). The Hanson
driver enters codes into the conputer head to reflect the
above information. This systemallows the Enployer to track
the truck and nonitor the status of deliveries, as well as
the | ocation of the truck.

The record discloses that the rental drivers use
their owmn vehicles. Prior to the Fall of 2000, the rental
drivers would conmuni cate information to the Enpl oyer's
di spatch office by cellular phone. Thus, prior to the Fal
of 2000, rental drivers did not utilize the Enployer's
radi o/ conput er/ ant enna equi pnent.

Since the Fall of 2000, when a rental driver
performs work for the Enployer, an 800-negahertz radio and a

conput er head, owned by the Enployer, is placed in the



rental driver's truck. This equipnment is nounted to a
board, referred to by the parties as a "dinette set," that
sits on the seat inside the truck. The equipnent is plugged
into the cigarette lighter for power. The rental drivers
use antennas on top of their vehicles, owned by the

Enpl oyer, which are magnetically nounted to the trucks.

Since it is not permanently nounted inside of the
vehi cl e, the equi pnment can be renoved and transferred from
one rental driver's truck to another. Once a rental driver
is finished wwth work for the Enpl oyer, the rental driver
removes the equipnent fromhis vehicle and returns it to the
Enpl oyer.

Since the radio for the rental drivers is operated
on a different frequency than the Hanson drivers, the rental
drivers can hear conversations between other rental drivers
and the Enpl oyer's dispatchers, but the rental drivers can
not hear conversati ons between Hanson drivers and the
di spat cher.

ANALYSI S

There is no dispute as to the historical and
present contractual exclusion of the rental drivers fromthe
unit. The Petitioner-Union argues, however, that the
changes involving the rental drivers' use of the Enployer's
voi cermai | di spatch system and radi o/ conput er head equi pnent
are recent, substantial changes warranting unit

clarification. Contrary to the Petitioner-Union's

10



assertion, the record evidence reveals that the all eged
changes are not substantial changes.

Initially, it is noted that the changes are only
with respect to the nmedium used by the Enployer to
di ssem nate information to, or comunicate with, the rental
drivers. Instead of relaying dispatch information through a
t el ephone call to the broker, the dispatch information is
now rel ayed through the Enployer's voicenail dispatch
system Instead of comunicating with the rental drivers by
cel lul ar phone, the rental drivers now provide information
to the dispatchers utilizing the radi o/ conputer equi pnent.
Thus, there is no evidence in the record to indicate that
the information di ssem nated and comuni cated has changed in
any material way; only the technol ogy used to transmt that
i nformati on has changed.

The primary job function of a rental driver, both
before and after the noted changes, has been to | oad,
transport, and unload concrete. That primary function has
not been altered by the new technol ogy. Moreover, the
changes in technol ogy have not resulted in any change to the
rental driver's fundanental terns and conditions of
enpl oynment .

Because the all eged changes have not altered the
rental drivers' primary job function or their terns and
conditions of enploynment in any substantial way, the changes
are insufficient to override the historical and contractual

exclusion of the rental drivers fromthe unit. Uni on

11



Electric Co., 217 NLRB 666, 667 (1975); Bethl eham St eel

Corp., 329 NLRB 243 (1999); see also Batesville Casket Co.,

283 NLRB 795, 797 (granting petition would not further the
Act's purpose of pronoting industrial stability through the
preservation of the status quo agreed to by the parties).
Based on the above, | find that the rental drivers
have been historically, and are currently contractually,
excluded fromthe unit, and that there is insufficient
evi dence of recent, substantial changes regarding the
positions to warrant clarification.

MB. STURGS, 331 NLRB No. 173 (2000).

The Petitioner next argues that under the Board's

decision in MB. Sturgis, the unit should be clarified to

include the rental drivers. However, such an argunment m s-

states the Board's holding in that case. In MB. Sturgis,

the Board held that enployees jointly enployed by a user
enpl oyer and a supplier enployer can be included in a
bargai ning unit with enpl oyees who are solely enpl oyed by
t he user enployer w thout the previously-required consent of
bot h enpl oyers. The Board's holding is that inclusion of
t hose enpl oyees in the sanme unit is permtted, but the
Board's deci sion does not nmandate their inclusion.

| further find any argunent that historical and
contractual exclusion should be overl ooked because it
results fromoperation of law, or that the Board' s decision

in MB. Sturgis constitutes a recent substantial change

warranting accretion, is also without nerit. Board |aw

12



before MB. Sturgis did not preclude inclusion of the

positions sought here. Rather, Board |law prior to MB.
Sturgis nmerely required the consent of each enployer in an
al l eged joint enployer relationship before a unit could
include jointly enployed and solely enpl oyed enpl oyees of a
singl e user enployer. Furthernore, the change in Board | aw

under M B. Sturgis does not constitute a recent, substantia

change in the duties and responsibilities of the positions

at issue as contenplated in Union Electric. See also

Bet hl eham Steel Corp., 329 NLRB 243 (1999), supra.

Based on the above, | conclude that the Board's

decision in MB. Sturgis does not nandate that the unit be

clarified to include the rental drivers.

EMPLOYER' S ADDI TlI ONAL ARGUMENTS

In addition to argunents advanced by the Enpl oyer
consistent with ny findings and concl usi ons noted above, the
Enpl oyer raises the additional, alternative argunents that
the rental drivers are not "joint enployees” under the Act,
and/or that the rental drivers do not share a sufficient
community of interest with the Hanson drivers to permt
accretion. Gven ny findings and conclusions, it is
unnecessary to address the Enployer's alternative argunents.

CONCLUSI ON

Because of the historical and contractual
exclusion of the rental drivers fromthe unit, and because
the Petitioner has failed to present evidence of recent,

substantial changes in the duties and responsibilities of

13



the rental drivers, | find that accretion of the rental
drivers to the unit is not appropriate. | further find that

the Board's decision in MB. Sturgis does not nmandate the

inclusion of the rental drivers into the unit.
Accordingly, the petition is dism ssed.
ORDER
| T I'S HEREBY ORDERED that the petition filed in
Case 21-UC-403 be, and hereby is, dism ssed.
Rl GHT TO REQUEST REVI EW
Under the provision of Section 102.67 of the
Board's Rul es and Regul ations, a request for review of this
Decision may be filed with the National Labor Rel ations
Board, addressed to the Executive Secretary, 1099 14th
Street, N.W, Washington, D.C. 20570. This request nust be
received by the Board in Washington by 5 p.m, EDT, on
April 11, 2002.
DATED at Los Angeles, California, this 28th day
of March, 2002.

[s/Victoria E. Aguayo
Victoria E. Aguayo

Regi onal Director, Region 21
Nat i onal Labor Rel ati ons Board

Cl assification Codes:

385 7501 2500
385 7533 2020
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