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DECI SI ON AND DI RECTI ON OF ELECTI ON

Upon a petition duly filed under Section 9(c) of the
Nati onal Labor Rel ations Act, as anended, a hearing was held
before a hearing officer of the National Labor Rel ations Board,
hereinafter referred to as the Board.

Pursuant to the provisions of Section 3(b) of the Act,
the Board has delegated its authority in this proceeding to the
under si gned.

Upon the entire record in this proceeding, the
under si gned fi nds:

1. The hearing officer’s rulings made at the hearing
are free fromprejudicial error and are hereby affirned.

2. The Enpl oyer is engaged in conmerce with the
meani ng of the Act and it will effectuate the purposes of the Act

to assert jurisdiction herein.

' The name of the Employer appears as amended at the hearing.



3. Petitioner is a |abor organization within the
meani ng of Section 2(5) of the Act and seeks to represent certain
enpl oyees of the Enpl oyer.

4. A question affecting commerce exists concerning
the representation of certain enployees of the Enployer within
t he nmeani ng of Section 9(c)(1) and Section 2(6) and (7) of the
Act .

5. The foll ow ng enpl oyees of the Enpl oyer constitute
an appropriate unit for the purposes of collective bargaining
wi thin the neaning of Section 9(b) of the Act:

Al'l Category 1 sal espersons enployed by the
Enployer at its facilities |located at 1166 Arroyo
Avenue, San Fernando, California; 3200 E. 26"
Street, Vernon, California; 1300 W Taft Street,
Orange, California; 1950 WIlliam Drive, Oxnard,
California; and at the facilities located in San
Di ego, California and Santa Maria, California;?
excluding all other enployees, Category 2

sal espersons, technical enployees, quality contro
enpl oyees, technicians, professional enployees,
office clerical enployees, guards and supervisors
as defined in the Act.?

The Petitioner seeks to represent a unit, as anmended at
t he hearing, consisting of all Category 1 sal espersons enpl oyed
at four of the Enployer's facilities: San Fernando, Vernon,
Orange, and Oxnard, California.® The Enployer contends that
Category 1 sal espersons are supervisors within the neaning of the

Act, and that accordingly, the petition should be di sm ssed.

* The record does not reflect the addresses of the San Diego and the Santa Maria facilities.

3 Other than the below-noted contention that the Category 1 salespersons are supervisors, the Employer does not
contend that a unit comprised solely of Category 1 salespersons is not an appropriate unit. Based on the record
presented, I find that the petitioned-for unit, composed solely of Category 1 salespersons, excluding all other
employees, at the facilities described, is an appropriate unit for purposes of collective-bargaining.

* There are approximately 65 Category 1 salesperson employed in the petitioned-for unit.



The Enpl oyer also argues that if the Category 1 sal espersons are
found not to be supervisors, the only appropriate unit nust al so
include the Enployer’s facilities located in San D ego and Sant a
Maria, California.®

Based on the reasoni ng noted below, | conclude that the
Enpl oyer has failed to neet its burden to establish that the
Category 1 sal espersons are supervisors within the neaning of the
Act, and accordingly, the petition will not be dism ssed. | also
find, based on the considerations noted bel ow, that the
petitioned-for unit is not an appropriate unit; and that the only
appropriate unit for the purposes of collective bargai ning nmust
al so include the Enpl oyer's San D ego and Santa Mari a,
California, facilities.

| . Supervi sory Status |ssue

A. The Board’ s St andards

Section 2(11) of the Act defines "supervisor" as:

. . . any individual having authority, in the
interest of the enployer, to hire, transfer,
suspend, lay off, recall, pronote, discharge,
assign, reward, or discipline other enployees
or responsibly to direct them or adjust
their grievances, or effectively recomend
such action, if in connection wth the
foregoi ng the exercise of such authority is
not of a nerely routine or clerical nature,
but requires the use of independent judgment.

In NLRB v. Health Care & Retirenment Corp.,

511 U. S. 571, 573-574 (1994), the Suprene Court upheld that the

appropriate test for determ ning supervisory status for enpl oyees

> There are approximately 18 Category 1 salespersons employed in the San Diego and Santa Maria facilities,
collectively.



is (a) whether the enployee has the authority to engage in any of
the above 12 criteria; (b) whether the enpl oyee uses independent
judgment in the exercise of such authority; and (c) whether the
enpl oyee holds the authority in the interest of the enployer. It
is not necessary that an individual possess all the criteria in
Section 2(11). Rather, the possession of any one of the criteria

is sufficient to establish supervisory status. Chicago Metallic

Corp., 273 NLRB 1677 (1985); Al bany Medical Center, 273 NLRB 485

(1984). The exercise of sone supervisory authority in a merely
routine, clerical, perfunctory, or sporadic manner, does not
confer statutory supervisory status on enployees. 1d. at 1689.

More recently, in NLRB v. Kentucky River Community

Care, 532 U.S. 706 (2001), the Suprene Court rejected the Board s

interpretation of "independent judgnment” in Section 2(11)’'s test
for supervisory status, i.e. that enployees wll not be deened to
have used "independent judgnent" when they exercise ordinary

prof essional or technical judgnent in directing | ess-skilled

enpl oyees to deliver services in accordance w th enployer-

speci fied standards. However, while the Court found the Board' s
interpretation of "independent judgment” in this respect to be
inconsistent with the Act, it recognized that it is within the
Board's discretion to determne, within reason, what scope or
degree of "independent judgnent" neets the statutory threshol d.

See Beverly Health and Rehabilitation Services, Inc.,

335 NLRB No. 54 (2001).
In addition to the supervisory definition, the Board

and courts |l ook to several "secondary indicia" for additional
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the giving of "paper authority” which is not exercised does not

make an enpl oyee a supervisor. North Mam Conval escent Hone,

224 NLRB 1271, 1272 (1976).

B. The Enpl oyer’s Contentions

The Enpl oyer contends that the Category 1 sal espersons
are supervi sors because: (1) they effectively reconmend the
hiring, pronotion, discipline, transfer and di scharge of other
enpl oyees; (2) they have the authority to issue oral and/or
witten reprimands to enpl oyees; (3) they independently and
responsi bly direct the work of other enployees. In addition, in
support of its supervisory status argunment, the Enpl oyer contends
that the Category 1 sal espersons possess the follow ng secondary
criteria: (a) their job descriptions describe them as
"supervisors"; (b) they engage in formal on-the-job training of
mer chandi sers; (c) they are paid higher wages than nerchandi sers;
(d) they set their own hours; (e) they do not punch a tine clock
or keep tine records; (f) they are paid a salary plus conm ssions
and incentive bonuses; (g) they are not paid for overtine;

(h) they enjoy different benefits than the nmerchandi sers; (i)

t hey attend managenent neetings where managenent objectives are
di scussed; (j) they are considered to be "supervisors"” by other
enpl oyees; and (k) they have been told by their managers that
they are "supervisors."

Below, I will first review the evidence presented
concerning the job duties of the Category 1 sal espersons, and
next, I will consider each of the Enployer's above-noted

cont enti ons.



C. Facts re. Supervisor Contention

1. Backqgr ound

The Enpl oyer is a Delaware corporation with its
principal offices |located in Vernon, California; and facilities
| ocated throughout California; in Al buguerque, New Mexico; and in
Las Vegas, Nevada. The Enployer is engaged in the business of
manuf acturing and distributing beverage products. The current
matter concerns the Enployer’s bottling facilities |ocated at
1166 Arroyo Avenue, in San Fernando, California (the San Fernando
facility); at 3220 East 26" Street in Vernon, California, (the
Vernon facility); at 1300 West Taft in Orange, California, (the
Orange facility); at 1950 WIllians Drive, in Oxnard, California
(the Oxnard facility); in San D ego, California; and in Santa
Maria, California.

2. Organi zati onal Structure

John Lehman, the senior vice president of sales,
oversees the sale and distribution of beverage products at the
above Southern California facilities. The regional managers,
Mark Lynch and Steve G ynn, oversee the warehouse, delivery
drivers, merchandisers, Category 1 and 2 sal es representatives,”®
front-1ine sal es managenent, the area sal es managers (hereinafter
ASM, district managers of sal es people and nerchandi ses,’ and

war ehouse and distribution managenent in their particular region.

® The Category 1 sales representatives also are referred to as account managers and advanced sales persons. The
decision will only use the Category 1 title.
" Merchandisers are also known as “display stockers.” The decision will only use merchandisers.



The facilities are divided into regions. Regional
Manager Lynch oversees the southern region, which includes the
San Diego and Orange facilities. Regional Manager G ynn oversees
t he northwest region, which includes San Fernando, Oxnard, and
Santa Maria facilities. Branch nmanager Eddi e Chacon oversees the
Vernon facility in the Los Angel es area. Regional Mnager Jerry
Rodrich oversees the eastern region, which includes the Redl ands
br anch.

A branch manger oversees each facility, with the
exception of San Fernando and the Orange facilities, where
regi onal managers Lynch and d ynn oversee as branch managers.
Bel ow t he branch managers, each facility also has Category 1 and
2 ASMs, distribution managers, and delivery supervisors who
manage the sale and distribution of the product and directly
supervi se enpl oyees. Below the ASMs, each facility has Category
1 and 2 sales representatives, nerchandi sers and drivers.
Several of the facilities al so have custoner service
representatives and "green berets®™.

3. Cat eqori es of Enpl oyees

A difference between the Category 1 and 2 sal es
representatives is that the Category 1 representatives handl e
| arger accounts that total over 2 mllion dollars. The Category
2 representatives handl e nuch snmaller accounts and report to
Category 2 ASMs. Category 1 sales representatives are divided by
geography and assigned to Category 1 ASMs by geography, e.g.

® "Green berets" perform the work of merchandisers and are employed only in the San Diego facility.



Division 1, 2, and 3. Category 2 sales representatives are in
Di vision 4.

The merchandi sers fromall facilities supply
cans/ bottl es of beverage products, build displays, and fill
beverage refrigerators at retail stores. The CSRs assist in the
sales function within each ASM division. The CSRs relieve
Category 1 representatives when they are out on vacation or sick
| eave. The CSRs do not fill in for the nerchandisers. "G een
berets" operate simlar to the nmerchandi sers, however, they are
assigned to smal |l er stores.

The distribution nmanagers oversee the warehouse
departnent. The delivery supervisors oversee the check-in and
check-out of trucks to drivers, coordinate novenent of delivery
drivers, and check the | oads on the trucks.

4. Wages, Rate of Pay and Benefits

The Category 1 sales representatives® are conpensated
with a base salary plus conm ssion. Cls also receive quarterly
bonuses. Category 1s do not earn overtine. On average,

Category 1 sales representatives earn between $38,000 to $44, 000
a year. The Category 2 sales representatives sell to smaller
stores and have a different sales structure. Merchandisers,
drivers, production and mai ntenance enpl oyees have a set wage
rate covered by their respective collective-bargaining agreenents
and can earn overtine.

Thr oughout the branches, the Category 1 sales

representatives have simlar work hours, work days, neal periods,

? Hereinafter referred to as C1, unless otherwise noted.



nmedi cal and life insurance (including health, vision, dental,
prescriptions, nmental, and EAP), 401(k) plan, vacation, sick,
purchase product benefit, and m | eage and expense rei nbursenent.
Cl’s also receive the same nunber of holidays, except that the
San Diego facility has a floating holiday in lieu of President’s
Day.

The merchandi sers’ benefits are different and are
subject to their respective collective-bargai ning agreenents.
However, the nerchandi sers have the sanme product purchase
benefits and m | eage and expense rei nbursenent as the Category 1
sal es representati ves.

5. Skills and Education

Regi onal Manager Lynch testified that the Category 1
sal es representati ve nust possess highly devel oped i nterpersonal
and communi cation skills to manage and trai n nerchandi sers and
custoner service representatives. They need a high school
diploma with at |east 2 years experience in the sale of food/
beverage products. In addition, it is desirable that a Cl have a
bachel or’s degree. Merchandisers are required to have a high
school diploma, valid driver’s license and insurance. In
addi tion, the nerchandi ser nust pass the physical and drug test.

6. Basi ¢ Oper ati ons

Vi ce-President Lehman holds a nonthly neeting in each
region with each regional manager. |In the southern region,
Regi onal Manager Lynch hol ds regional nmeetings with all the ASMs.
Vi ce-Presi dent Lehman and enpl oyees bel ow the | evel of the ASMs

do not attend. The purpose of the neetings is to reviewthe

10



mont hly |l ayout and strategic plan for pronotions, events, and

sal es opportunities. The ASMs within their region/division hold
weekly nmeetings with Category 1 sales representatives to go over
training, sales incentives, and teamwrk on routes. No drivers
or nmerchandi sers attend these neetings. As a regional manager of
San Diego, Lynch will hold weekly staff neetings with his four
ASMs to go over disciplines.

In the San Fernando branch, a weekly "managenent by
operation"” neeting (hereinafter MBO) is held with Category 1
sal es representati ves and ASMs every Thursday. The purpose of
the neetings is to discuss the upcom ng wor kweek, routes, and
di spl ays.

In the San Fernando branch, the ASMs or branch
managers, conduct neetings for all nmerchandi sers. The purpose of
the neetings is to discuss nerchandi sing of products on shel ves,
br eakage, backroom and check-ins with Category 1 sales
representatives.

In the Vernon branch, nerchandi ser neetings are held
every 6 nonths with merchandi sers and sone Category 1 sales
representatives, which are conducted by ASMs or branch nmanagers.
The purpose of the neetings is to discuss nerchandi si ng products,
or conpany schematics. The neetings are usually held at the end
of the enployees’ shift. The Category 1 sales representative do
not attend the nmerchandi sers' neetings.

The Category 1 sales representatives wear different
uni fornms than the nerchandi sers. The Category 1 sales

representatives wear black pants and white button-down shirts.

11



The nerchandi sers wear dark pants and red-and-white stripped
shirts. Al uniforns are conpany issued. The ASMs do not wear
uni f or ms.

There are assigned parking spaces at the Vernon Branch,
whi ch are divided by classification of job. No one bel ow the ASM
| evel has an assi gned parking space. The delivery, warehouse,
and production supervisors all park in the sane parking | ot as
the Category 1 and 2 sales representatives, drivers, and
mer chandi sers.

7. Authority to Hre

The record reveals that nost Cls actively recruit and
solicit nerchandisers who are in the trade. Cl Victor Gonzal ez
did not actively recruit but would send individuals to his ASM
when they approached hi mabout a job. Several Cls have
recrui ted applicants and pre-interviewed them by gathering
informati on from store managers before maeki ng recommendations to
the ASM The ASMw || nmeet wth the individual then "rubber
stamp” the individual to be hired subject to the human resources’
background check. Human resources sends the individuals’
information to an outside agency to determne if they pass the
technical requirenents. ASMs rely on the Cl's pre-interview of
t he applicant because the Cl has already determ ned that the
individual is qualified for the position. At the recommendation
of the Cl, the potential enployee will neet with the ASM wusually
for about 15 mnutes. The Cls do not participate in the
interview If the Cl1 attends the interview, the Cl does not

actively participate in the interview process. In the majority

12



of cases the ASMwi Il followthe Cl's recommendations. |[|f an
applicant is not hired, it is usually due to a technical

requi renent, such as driving record, insurance, physical and/or
drug test, or their unwillingness to work weekends.

Mer chandi sers who are hired nust pass the probationary period;
not all of them do.

If a potential enployee that conme in off the street is
recommended by human resources, the sane procedure woul d be
utilized, if there are vacancies. ASM Bryan Keegan testified
that he interviews the applicant a little longer to assess
whet her he will be able to performthe nerchandi sers’ work
required and to review prior job experience.

Mer chandi sers can al so recomended i ndividuals for hire
as merchandi sers. Merchandi ser Curtis Huggins testified that ASM
Bob Ward, branch managers, and Regi onal Manager G ynn, told
mer chandi sers to recruit individuals. Huggins reconmended to ASM
Ward an individual who was not hired because he needed to obtain
previ ous enpl oynent papers. ASMBrian Fortier testified that if
such recommendati on was made, he woul d thoroughly check the
individual’s ability to work as a nerchandi ser

Drivers can al so recommend individuals for hire.

Driver Joe Silva recommended two individuals, who were both hired
as merchandisers. Silva was given a $50. 00 bonus for his
recommendat i on when t he merchandi sers passed probationary status.
ASM B. Fortier testified that neither Cls nor ASMs are given

nmonetary incentives for their recomendations. The record

13



di scl oses that C2s and CSRs can al so recommend i ndi viduals for
hire as nerchandi sers.

8. Transfers

Internal transfers do occur anong the Cl's routes. The
record reveal ed that Cls cannot independently renove or transfer
mer chandi sers fromone Cl's account to another Cls w thout the
ASM s approval. Cl1 Jose Ybarra attenpted to get nerchandi ser
Espi noza renoved and transferred to another route, but his
recomrendati on was deni ed.

Cls can recommend transfer of nerchandi sers. ASM Keegan
testified that he relies on the Cls' recommendati ons based on
their direct know edge and experience working with the
mer chandi ser and that he woul d not independently investigate the
recommendati on. ASM Keegan transferred | ong-time nmerchandi ser
Gerald McGee at the recommendation of Cl Ybarra.

The record revealed that the final decision is made by
the ASM Cl Gonzal ez testified that ASM Keegan refused to switch
mer chandi ser Juan Hernandez from Cl1 M ke Lujan’s account until he
spoke wi th Hernandez. Merchandi ser Jose Espinoza requested that
he be transferred to another ASM Espinoza tried to get Cl
Ybarra to assist in the transfer but he could not do anything
wi t hout the approval of the ASMs, in that ASM Chris Bachand
deni ed hi s request.

9. Suspensi ons

The record reveal ed that Cls can recomrend
mer chandi sers for suspension if they engage in major infractions,

such as fighting or inproper conduct. The record did not reflect

14



t hat Cls have done this. [If such an incident were to occur, ASM
B. Fortier testified that the C1 would wite a report and forward
the incident report to the corresponding ASM Before ASM B.
Fortier woul d suspend a nerchandi ser based on the Cl's
recommendation, he testified that he would | ook at the enpl oyee’s
file.

The record evidence indicates that ASMs can suspend a
mer chandi ser without the Cl's recomendati on. ASM Bachand
i ndependent|y determ ned to suspend and term nate Espi noza based
on a conplaint he received directly froma custoner. Espinoza
testified that Cl Hernandez did not conplain or reconmend the
suspensi on to ASM Bachand.

10. Layof f and Recal

Cl Martin Reynoso testified that Cls do not recomend
mer chandi sers for layoff’s or recalls.

11. Pronote

The record reveal ed that Cls have reconmended sever al
mer chandi sers for pronotions to becone Cl sal es representatives.
Cls can communi cate the reconmendation to their respective ASM
based on their experience working with the nmerchandi sers. The ASM
generally relies upon the C1l's recommendati ons because they are
the only individuals who have direct know edge of the
mer chandi ser’ s work performance, custoner service skills and
reliability. ASMs generally follow the C1's reconmendati ons.
ASM B. Fortier testified that he | ooks at the nerchandiser’s
enpl oyee file for any information on their performance as

docunented by the CI.
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The record reveal ed that ASMs do not always follow Cl' s
recomrendations. Cl Troy Jensen testified that despite his
little know edge of the nmerchandi ser Scott Contreras’ skills to
becone a driver, he recommended Contreras for a driver position.
The ASM at the tine did not act upon the Cl Jensen’s
reconmendati on.

The record reveal ed that contrary to the ASM s
testinmony, the Cls did not make any recommendati ons for
pronotions. Cl Reynoso denied that he ever recommended any
mer chandi ser for a position, despite the ASMtestifying to the
contrary. Cl Ybarra testified that he never recommended M ke
Lujan for pronotion, contrary to Keegan's testinony. Ybarra also
testified that he was pronoted to a CSR by ASM Hasl aam Ybarra
testified he does not know where the ASM obtai ned information
that he was a good worker.

Regi onal Manager A ynn testified that C2s can recomend
green berets for pronotions to Cl positions. The record did not
refl ect that such recommendati ons were ever nade.

12. Discharge

The record reveal ed that Cls can recomend
mer chandi sers for term nation due to work performance issues.

Regi onal Manager Lynch testified that if an enpl oyee was
recommended for termnation, the enployee’'s file, which contains
docunent ati on of the enployee’s work performance, is reviewed.

The record reveal ed that ASMs do not always follow the
Cl’s recommendations. \Wile ASM Gunderson testified that he

woul d rely upon the C1's recommendati on because the Cl has direct

16



know edge of the nmerchandi ser’s work performance, ASM B. Fortier
testified that he would usually check with human resources to
make sure progressive discipline is followed before he term nates
a mer chandi ser

Thus, the record reveal ed that ASMs do not al ways
follow a C1l's recommendation. Cl Gonzalez testified that he
recommended that a nmerchandi ser be term nated due to job
performance, but that ASM Keegan has not acted upon his
reconmendati on.

13. Authority to Assign Wrk

a. Weekly Schedul es and Days O f

The record reveal ed that several Cls reconmend the
weekly schedule to their respective ASMs. The Cls assign
schedules to their nerchandi sers according to the needs of the
custoners that day and the anmount of tinme spent at each store.
The ASM t hen prepares the weekly schedul e.

The record al so indicated that the ASMs actual ly
schedul e and make the final decision in terns of the weekly
schedul e. Fornmer ASM Hector Conez testified that he woul d
determ ne the schedul e based on the needs of each Cl's routes,
vol ume, and amount of stores.”™ The Cl would nmake a

recommendati on to himand he woul d deci de whether to followit.

' Gomez was an ASM at the Vernon branch from approximately 1997 to July 2001 and testified that he does not
know of the current operations.
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In regard to days off, the record revealed that Cls can
recommend to the ASM what days off are needed for nerchandi sers.
The ASMwi Il normally agree with the C1l's decision unless the
conpany demands that there be nore |abor on that particul ar day.
If a Cl recommended certain days off for a nmerchandi ser, the Cls
woul d sonetinmes recomrend a replacenent as well. The record

reveal ed that the ASM has the final decision in granting tinme

of f.
b. Vacation and Sick Leave
The record reveal ed that the schedul es and vacati ons
are approved according to seniority. 1In regard to sick |eave,

the record indicated that the C1 will call and informthe ASM so
that he can find a replacenent. Normally, the ASMw Il find a
repl acenent by | ooking on the weekly schedule to see which

mer chandi sers have not worked a 6th day because a nerchandi ser
cannot work nore than 6 days a week. Sonetinmes the C1L will cal
avai | abl e nerchandi sers on behalf of the ASMto find a

repl acenent. The nerchandi ser can refuse to be called in. On the
weekends, the ASM handl es sick | eave.

The record also indicated that a Cl could take his own
action in handling sick leave. Cl1 Don Martin testified that he
will call another merchandiser to come in. |In such a situation,
Martin will check with the ASMto nmake sure he has not already
been called in. Martin checks the schedule on who to call and
the nerchandi ser has a right to decline. |If Martin cannot find a

merchandi ser to fill in, he will call other Cls for assistance.
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C. Start Tines

The record reveal ed that Cls can schedul e the start
time for merchandi sers based on the needs of their accounts for
that particular day, which normally is the sane every day. The
Enpl oyer has a gui deline that merchandi sers should follow, which
is a start time at 5:00 a.m |If necessary, the C1 will assign an
earlier start tinme to deal with additional custoner demands on
that particular day. Cenerally, Wdnesdays have the hi ghest
| abor activity due to store ads and the need for displays. In
addition, if a store’s display is com ng down, generally nore
| abor is needed to break it down.

The record also indicated that the ASM s schedul e start
times. Cl Reynoso testified that he does not assign start tines
to his nmerchandiser. Cl Ybarra testified that the conpany
schedules the start tines, and it coincides with the deliveries.
I f Ybarra were to request that a nerchandi ser start earlier, the
mer chandi ser can refuse.

d. Overtine

The record reveal ed that several Cls have granted
overtinme without the ASMs approval. Thus at the tinme the
mer chandi ser makes the request, which is subject to the nonthly
| abor budget, the Cl1 determ nes whether overtine is needed and
how much shoul d be granted based in part on the pre-determ ned
mont hly | abor budgets. Cls deny requests if they think that
overtinme is not needed, or if they determ ne that the

mer chandi ser’s route can be fini shed.
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ASM B. Fortier and Gunderson testified that they do not
need to approve overtine before the Cl grants the request. Wen
overtinme is granted by the Cl, ASMs need to docunent the overtine
to make sure the nerchandiser is paid.

Cls Reynoso and Ybarra testified that they do not grant
overtinme without the ASMs approval. Cl1 Jensen testified that he
does not grant overtine and that if a nerchandiser called to
request overtine, he will tell the merchandiser to call the ASM

Mer chandi sers Huggins and Garcia testified that when
t hey requests overtine, they will call the C1 so he can call the
ASM to get approval. Huggins testified that he calls the Cl
because there is a chance that the Cl1 can finish his work and he
can go home. Huggins testified that he had received a second
witten warning for failing to obtain approval for overtime from
the ASM Huggins was told at that tine, that the ASMis the only
per son who coul d approve overtine.

Former ASM Conez testified that the merchandi sers were
required to call himin order to be approved for overtine. The
mer chandi sers were instructed to call him2 hours before their
shift ended. If a nerchandiser called, he would ask why it was
needed. |If Gonez denied overtinme and the store needed to be
mer chandi sed, he would instruct the Cl1 or other nerchandisers to
hel p conplete the route. If it was a slow tinme for the Conpany,
Gonmez would informthe Cls of the limted | abor budget hours.

e. Sequence of Driver Routes

The record reveal ed that Cls may recomrend t he sequence

of delivery routes for the drivers. Cls provide the sequence to
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t he di spatcher the night before. Sonetimes Cls will use a route
al l ocati on sheet, which indicates the stops, the nunbers of
products to be delivered to each store, and will tine the
deliveries to certain stores according to the stores' receiving
hours. Cenerally, the Cls schedule the driver’s delivery
sequence by deciding the first two stops in the sequence.
Thereafter, the dispatcher determ nes the rest of the delivery
sequence based on geography. |[If necessary, the Cl can change the
sequence according to the demands of the custoner and does not
need to seek approval fromthe ASM

The recommended sequence is not always followed. Cl
Jensen testified that he lists the recomended stops, the reasons
why he needs the particul ar sequence, and it is up to the
di spat cher to accept.

The record al so reveal ed that the delivery supervisor
is the only person who can change the sequence. Driver Joe Silva
testified that the ClL nust contact the delivery supervisor with
t he changes. Cls cannot directly contact drivers because they
only have a one-way radio that communi cates with the delivery
supervisor. |If a change is needed, the Cl cannot order the
driver to nmake the change. The delivery supervisor will contact
the driver with the changes. A change in the delivery sequence
during the day rarely occurs, maybe once a nonth, and contact
with Cls is maybe once a day or even once a week.

As a delivery supervisor and backup di spatcher, Gonez
determ ned the sequence of the drivers' routes based on a

conput er programthat maps the deliveries based on geography and
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stores' receiving hours.® As a dispatcher, CGonez did accept Cl
requests, but he could al so decide not to accommobdate the
requests based on the availability of drivers and trucks.

f. Sequence of Merchandi ser Routes

The record reveal ed that Cls coordi nate and assign
routes to nmerchandi sers according to their sales and custoners’
demands. The Cls outline and call the nerchandi sers the night
before to discuss the sequence and any special information.

Mer chandi sers can make suggestions and changes to the route. The
Cl will usually agree with the nmerchandi ser’s recommendati ons.

The record indicated that Cls base the sequence on
several different factors. Cl Martin testified that he divides
t he routes based on geography and assigns each nmerchandi ser a
route. Cl Reynoso will assign the nunber of stores that the
mer chandi sers need to visit based on the priority of the stores.
Cl Gonzalez testified that he determ nes the sequence based on
the ability and skill of his nerchandisers. Cl Ybarra testified
that the orders and deliveries dictate the nerchandi sers
schedul e and assi gnnments.

The record indicated that sone Cls do not assign or
determ ne the sequence of stores for their nerchandisers. Cl
Jensen testified that his sequence for nerchandi sers was al ready
pre-set by anot her merchandi ser who trained him Jensen uses
that |ist everyday, and the sequence rarely changes. Cl Gonzal ez

testified that he does not make any changes to the sequence.

" Gomez was a delivery supervisor in 1997, and testified that he does not know of the current operations.
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When changes do occur, it is when a nerchandi ser or floater works
half the routes for the day or when a custoner places requests.

| f necessary, the Cl can assign nore than one
mer chandi ser to an account, based on the custoner's requests.

Cls Brian Rodgers, Ybarra, and Peter Thi el eman have done this

wi t hout the approval of the ASM Cl1 Jensen testified that he has
assigned nore than two nerchandisers to build a display at a
store. Merchandi ser Huggins testified that there are occasions
where he will be assigned to one store with another nerchandi ser
to build or breakdown displ ays.

Cls can nmake changes to the sequence based on
custonmers' demands. If this change occurs during the day, the Cl1
contacts the nmerchandi ser via Nextel radio. Cl Reynoso testified
that he has never nmade changes to a merchandi ser’s routes.

14. Authority to Reward

The record indicated that there is no conpany policy
that requires Cls to reward nerchandi sers. Cls do reward
mer chandi sers by purchasi ng breakfast or lunch to show t hem t hat
t hey have perfornmed well. Regional Manager Lynch testified that
some Cls reward nerchandi sers with a weekend off, since that is
t he busiest work tinme for them

15. Di sci pline

The record indicated that Cls can, to sone extent,
recommend di scipline of a nmerchandiser to an ASM Cls w ||
ei ther docunent an incident or speak with the ASM about the
incident. The C1 would use forns |ike the "nmerchandi ser

performance form" or the "display stocker form" incident
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reports, or just a plain piece of paper. Wen the Cl1 conpl ains
and/ or recommends that a nerchandi ser be disciplined, the ASM may
check the enployee’'s file to see whether there are any prior
incidents. Cls have not received any training on disciplining of
enpl oyees.

Generally, the ASMrelies on the C1l's account of the
mer chandi ser’ s substandard performance because they have direct
know edge of the incident. ASMB. Fortier testified that he has
relied on such recommendati ons, even though he knows what | evel
of discipline should be issued. Fornmer ASM CGonez testified that
he woul d not always rely on the Cl's recomendation, in that he
woul d tell the Cls to docunent the incident(s) and then gather
all the evidence before he would decide the discipline.

The record reveal ed that the recommendati ons have not
al ways been followed by the ASM C1 Martin testified that he
recomended that a merchandi ser be termnated due to | ack of work
performance but that ASM Ri ch Gunderson issued a verbal warning
instead. Cl Reynoso testified that he has conpl ai ned and
docunented a nerchandiser’s problens with a particular store
manager, but that the merchandiser is still assigned to his
route.

At tinmes, the ASMs do not respond to Cl1's
recommendations i medi ately. Cl Jensen testified that he
conpl ai ned about a nerchandi ser for 2 weeks to ASM Ward, who took
no action. Jensen testified that he told ASM Ward many ti nes
t hat he wanted the nerchandiser fired, and that ASM Ward finally

told himto docunent the incidents. Jensen finally wote a note
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to ASM Ward indicating that the merchandi ser needed to be witten
up or fired. Eventually, ASM Ward issued a witten warning to

t he enpl oyee. Jensen was present when it was issued, but he did
not actively participate in the neeting. The nmerchandi ser was
subsequently renoved fromthe route.

Cl Ybarra testified that it is possible for himto
i ssue a discipline but that he gives the information to the ASM
who decides the level of discipline. Ybarra testified that in
t he past, he conpl ai ned several tines about a nerchandiser's
unreliability. Ybarra asked ASM Keegan to renove himor fire him
but not hi ng happened. Keegan testified that he was | ooking for a
repl acenent before renoving the nmerchandi ser fromthe route.

Cl Gonzal ez testified that he conpl ai ned several tines
to ASM Keegan regardi ng anot her nerchandi ser. Sonetine | ater
Gonzal ez | earned that the nmerchandi ser eventually did get fired.

The record indicates that Cls can use a different
approach to reporting disciplines. For exanple, Cl1 Thiel eman
testified that he counsel s nerchandi sers on problens before
i ssuing any type of discipline. In this regard, the record
revealed that there is sone type of progressive discipline
followed at the facilities. Normally it begins with a verbal
warning and then witten warnings. The guidelines are avail able
in the manager’'s offices, as a tool and resource in discipline
matters. The record indicated that Cls were not informed of the
progressive discipline procedure until March 7, 2002, a few days

before the hearing herein.
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The record al so reveal ed that Cls nmay recomend
di scipline for drivers. |If such action is necessary, the C1 w |
wite an incident report with recommendati ons and submt the
report to the delivery supervisor. Regional Manager d ynn
testified that the delivery supervisor and the C1 will determ ne
what | evel of discipline is necessary. Cl Thieleman testified
t hat he can counsel drivers and that he then notifies the
delivery supervisor of such action taken. The record discl osed
that in one instance, a driver was disciplined by an ASM and
that the ClL did not sign the discipline, nor was he present when
t he di sci pline was issued.

The record reveal ed that C2s can al so recomend
discipline to C2 ASMs, if a work issue arises with the
mer chandi ser or green beret.

16. Authority to Direct Enpl oyees

a. Eval uati on and | nspecti on of Merchandi sers'

Wor k

The record indicated that the Cls nay eval uate and
i nspect the work of their merchandi sers. Cls conpare the work
agai nst the conpany standards and nmake sure the product shel ves
are conpl eted according to conpany schematics. |If the work
performance i s substandard, the ClL can call the merchandi ser back
to the store to fix the problem Cls inspect and eval uate the
mer chandi ser’s daily work, as they make their account stops. Cls
use the trade survey evaluation forns or display stocker
performance fornms to review and docunent the nerchandi ser’s work.

The forns are later filed in the enployee’'s file but there is no
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annual review of the forms. Nor is there any annual eval uation
of the merchandi ser’s work performance. The forns could be used
for disciplinary matters, evaluations, or rewards.

The record indicated that Cls normally do not cal
mer chandi sers back to the store. Thus, various Cls testified
that they woul d speak with the nmerchandi sers about the probl em
or fix the problens thenselves, rather than call a merchandi ser
back to the store to fix the problem

b. Cl’s Direction of Drivers

The record indicated that Cls do not direct the
driver’s normal workday. Driver Al phonso January testified that
t he delivery supervisor schedules the start tinme, assigns and
schedul es the delivery routes, vacation, days off, and approves
sick |l eave and overtine. January also testified that the
delivery supervisor notifies the drivers of any special requests.

Cls do not attend driver neetings that are conducted by
the delivery supervisor. Driver Silva testified that neetings
are held once a nonth to discuss issues such as safety.

Driver Silva and January testified that Cls do not
direct the drivers on pick-ups of products at stores. The pick-
up of breakage or out-of-code product is determ ned by the ASM
who approves the pick-up. Silva and January testified that they
do not know of any exchange of information between the Cl and the
ASM regarding pick-ups. |If a store will not accept a delivery,
it is because the store wants the driver to take the pick-up
products. The driver nust call the delivery supervisor to

contact the ASMto approve the pick-up
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C. Cl's Direction of Merchandi sers

The record indicated that Cls can direct nerchandiser’s
daily work. The ClL will communicate with the store manager and
relay the information to the nerchandiser. Cls will inform
mer chandi sers to build displays based on the customer’s request.
Most of the displays are built to conpany standards so that
direction fromthe Cl is unnecessary. Sone of the stores create
their owm schematics on how they want the displays built or
stocked. The nerchandi sers then build the displays wherever the
store manager wants them

17. Adjustnment of G evances

The record reveal ed that Cls do not handl e or adjust
gri evances. Cls have not received any grievances on behal f of
mer chandi sers, nor were they informed that nmerchandi sers may file
grievances with them

The record indicated that managenent has received sone
type of training of the resolution of grievances. The Cls have
not had any training on how to handl e grievances.

Cenerally, the key point of contact nay respond to a
grievance, which is decided by the regional managers. In the San
Fernando branch, only the operations manager handl es gri evances.
In other branches, the ASM can respond to grievances.

Merchandi sers file grievances with their respective
ASMs and not with Cls. Merchandi ser Huggins testified that he
has filed several grievances with the ASM Huggins testified

that he would proceed to the first step of the grievances with
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ASM or the branch manager in an attenpt to resolve the issue.
After the first step, the union handles the grievances.

18. Cl's O her Duties

a. Trai ni ng nerchandi sers

The record indicated that the Cls have trained
mer chandi sers. The Cls identify work problens and recommend to
the ASM what training is needed for all nmerchandi sers. The ASM
deci des when the training will be, usually once a nonth. Al
mer chandi sers are cross-trained to avoid duplication of issues
and trai ning.

Cls and or senior nerchandisers train new nerchandi sers
on conpany standards and schematics. Forner ASM Gonez testified
that he was in charge of training the new nmerchandi sers. Cl
Jensen and nerchandi ser Huggins testified that the |ead
mer chandi sers train the new nmerchandisers. Cl1 M Fortier trains
new nerchandi sers but it depends on their experience. Cenerally,
M Fortier and Ybarra will train on brand fl ow and conpany
schematics. Merchandi ser Espinoza testified that Cl Ybarra
trained him Ybarra trained Espinoza on the products and brand
flow, according to conpany standards.

b. Taki ng orders and nerchandi si ng stores

On a daily basis, Cls interact with the store’s
managenent, take inventory, and place orders for their accounts.
Cls usually visit 8-12 accounts based on the custoner’s needs.
Cls do not take an order at every store they visit. Wen Cls do

take an order, they enter the information onto a route card and
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into their handheld conputer. The Cls may spend 5 to 20 m nutes
t aki ng orders from custoners.

Cls will nerchandise a store, if necessary, to nmake
sure the shelves and displays are full. Cls spend about 3 to 3%
hours merchandi sing three to five stores. Sonme Cls spend even
| ess tinme nmerchandi sing stores and only restocking products, when
there are "hot ads" at the store. Merchandising stores depends
on the custoner’s orders and needs for that day.

Cl M Fortier testified that he can spend 2 to 5 hours
mer chandi sing the stores, depending on the advertisenents of
sal es and custoner’s request for displays. Cl Martin testified
that he will only merchandi se a store, if a nmerchandi ser is not
assigned to visit. Cl Rodgers testified that he merchandi ses
about four stores a day, 2 to 4 hours. Cl1 Thieleman testified
t hat he nerchandi ses stores about 2 hours a day. Cl1 Ybarra wll
spend about 2 to 4 hours merchandising a store. Sonetinmes there
will be big advertisenents, the store will want a big display,
and Ybarra will spend about 6 hours nerchandising the store.

On sonme days, Cls will spend all day nerchandising a
store. Jensen testified that on Fridays, he merchandi ses stores
all day. When there is a VIP tour on a route or store
pronotions, Cls, nerchandi sers and ASMs will spend all day
mer chandi sing the stores.

When there are pick-ups and breakage, Cls will sort
t hrough the product to repack and resale, if the product is not

damaged or out of code. Cls do this because they | ose noney on
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returns, and will attenpt to resell the itens to recoup the |oss
profits.

C. Conmuni cati ng with Merchandi sers

Cls usual ly comruni cate and see their nerchandisers
while on their routes to make sure they report to work. C1
Martin testified that he usually neets with the merchandi ser
during the day to help out and go over sone of the activities for
the day. Cl1 Jensen testified that his first stop is at a
mer chandi ser’s store so that he can go over the day’'s activities
with him Merchandi ser Espinoza testified that he comuni cates
daily with his Cl and neets himat the first stop.

O her Cls and nerchandi sers, however, do not
conmuni cate while on their routes. Cl Ybarra testified that he
does not conmuni cate or neet with his nmerchandi sers during the
day. Merchandi ser Huggins testified that he rarely sees or
communi cates with the Cl1 during the day, that he does not cal
the Cl1 at the first stop, but that he does conmmunicate with the
Cl to obtain his assignnents for the next day.

d. Substituting as an ASM

The record indicated that nore experienced Cls w ||
cover for an ASM when they are absent. In these instances, the
Cls continue with the normal schedule and at the end of the day
they deal with ASMissues and paperwork such as pick-ups and
breakage. The anount of tinme a Cl spends doing ASMwork in the

situation described, is about 15 to 45 m nutes a day.
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e. Injuries on the Job and Sexual Harassnent

Cls have not been trained on howto deal with injuries
on the job or sexual harassnent. Cls testified that they wll
notify the ASM of any such situations, who then handl e the
matter.

1. SUPERVI SORY STATUS ANALYSI S

A. Authority to Hre

As set forth above, in order to establish that Cls are
supervi sors, the Enployer has the burden to establish that the
Cls are supervisors and thus excluded fromthe unit. One of the
primary indicia is the authority to hire enployees or effectively
recomrend such actions. The Board has found that effective
recomendati on generally neans that the recomended action is
t aken wi t hout independent investigation by superiors, not sinply

that the recomendation is ultimately followed. Third Coast

Energency Physicians, P.A , 330 NLRB 756, 759-760 (2000), citing

Children’s Farm Hone, 324 NLRB 61 (1997). The Board has al so

hel d that an enpl oyee’s recommendation for hire is not
supervisory in nature unless it is based on "del egated authority
to participate in the hiring process,” and not nmerely on the
enpl oyer's respect for the judgment of the individual nmaking the

recomendation. Local Union No. 195, 237 NLRB 1099, 1102 (1978).

In the instant case, the Enployer fails to establish
that Cls effectively recommend nerchandi sers for hire. The
Enpl oyer argues that the Cls effectively recommend hiring of
mer chandi sers and that all ASMs have relied on and exclusively

followed the Cl's recommendati on. In Detroit Coll ege of
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Busi ness, the Board held that coordinators nmade effective
recommendations of individuals for hire. The Board found that
t he coordi nators and nmanagenent jointly participated in the
hiring process, where the coordinator actively partici pated.

Detroit College of Business, 296 NLRB 318, 319 (1989); see al so

RB Associ ates, 324 NLRB 874, 878 (1997) (the Board held that the
pai nti ng supervisor was a Section 2(11) supervisor, who actively
participated in the hiring process and recomended sever al
applicants for hire, wthout an independent review by the

enpl oyer); and Venture Industries, Inc., 327 NLRB 918, 919 (1999)

(where the Board held that the |ine and departnment supervisors
actively participated in the interview and hiring process).

In the instant case, the record indicates that the ASMs
interview the applicant, w thout the active participation of the
Cl at the formal interview \While the evidence indicates that
the C1 conducts a "pre-interview' of the applicant by asking
store managers about their work performance, the applicants are
still subject to an independent investigation by the human
resources departnent and the ASM The ASM then nmakes the fina
deci si on whether the applicant is hired based on the background
check and his own assessnent of the applicant. Thus, the
evi dence indicates that the Cls' recommendati ons are subject to
i ndependent investigations by the Enployer, without their active
participation, which denponstrates that the Cls do not nmake

ef fecti ve recommendati ons.
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B. Aut hority to Transfer

The Enpl oyer argues that the Cls effectively recomend
transfers of nerchandisers. In the instant case, the record
evi dence indicates that in instances where a Cl recomends a
transfer, the recommendation is independently reviewed by the
ASM  Thus, in the instance where Cls Lujan and Gonzal ez agreed
to the transfer of a nmerchandi ser, ASM Keegan did not allow the
transfer until he personally spoke with the enpl oyee.
Thereafter, the enployee was transferred. The record al so
i ndi cates that ASM Bachand refused to follow Cl Lujan’s
recomendation to transfer another merchandi ser. Thus, the
evi dence indicates that the ASMs determ ne transfers and that Cls
do not meke effective recommendations in this regard.

C. Aut hority to Suspend

The record failed to establish that Cls effected the
suspensi on of any enpl oyees. Although, Regional Manager Lynch
testified that Cls have the authority to suspend nmerchandi sers if
t hey engage in major infractions, fighting, or inproper conduct,
the record failed to indicate that such action was ever exercised
by any C1.

The record al so indicates that the Cls have not nade
any effective recommendati ons with respect to suspensions. The
record reveal ed that the ASM i ndependently determ nes whet her any
Cl’s reconmmendation to suspend is justified. For instance, ASM
B. Fortier testified that he would | ook at an enployee's file
before accepting a Cl's recommendati on to suspend an enpl oyee.

Thus, the record establishes that the Cl's ability to effectively
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recomrend suspension is limted by the ASMs verification of
whet her such action is appropriate. Accordingly, I find that
supervi sory status has not been established in this regard.

D. Authority to Layoff and Recal

The record failed to establish that Cls effected or
effectively recommended | ayoff or recall of enployees.

E. Aut hority to Pronote

The Enpl oyer argues that the Cls effectively recomend
pronotions for nmerchandi sers. The record reveal ed that Cls have
recomended several of their nerchandi sers for pronotions and
that their respective ASMs have followed their recommendati ons.
However, the evidence established that the Cls did not nake
"effective" recommendations. Although the ASMs testified that
they would rely on the Cl's recommendati ons, the evidence
i ndi cated, and Regi onal Manager Lynch admitted, that several ASMs
i ndependently reviewed the enployee's file before such action is
taken. In addition, the Cls relay information to the ASM or the
ASM requests information as to why the nmerchandi ser shoul d be
pronoted (e.g. good worker, salesman skills, etc). Thus, the
record establishes that the Cl's ability to effectively recomend
a pronotion is limted by the ASM s independent investigation on
whet her the nerchandi ser should be pronoted. Accordingly, I find
t hat supervisory status has not been established with respect to

this primary indicia.

F. Aut hority to D scharge
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The Enpl oyer argues that the Cls effectively recomend
t he di scharge of nerchandisers. The record reveal ed that Cls
report to the ASMs incidents which may | ead to di scharge, such as
| ack of work performance according to conpany standard. If a
nmer chandi ser takes such action, the C1L at tines will either
docunent the incident in witing or orally informthe ASM The
ASM t hen takes action subject to review of the enployee’'s file
and advice from human resources. By reviewing the file, the ASM
i ndependent |y determ nes whet her the recomendation is
appropriate. Thus, the record indicates that the Cl's ability to
effectively reconmmend di scharge is limted by the ASM s
i ndependent investigation and review of the enployee's file, and
advi ce by human resources. Accordingly, | find that supervisory
status has not been established with respect to the primary
i ndi ci a of discharge.

G Aut hority to Assign Wrk

The Supreme Court found, with regard to this issue,
that the Board is within its discretion to determne, wthin
reason, the scope or degree of independent judgnent; and that the
degree of judgnent that mght ordinarily be required to conduct a
particul ar task may be reduced bel ow the statutory threshold by
detail ed orders and regul ations issued by the enployer. See

Kent ucky River, supra; see also Beverly Health and Rehabilitation

Services, Inc., 335 NLRB No. 54 (2001).

In Dynam c Science, Inc., the Board affirmed that the

test | eaders did not possess supervisory authority in their

direction of other enployees. The test |eaders' role in
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directing enpl oyees was extrenely limted by the other standard
operating procedures. Thus, the degree of judgnent exercised by
the test |leaders fell below the threshold requirenent to

establish statutory supervisory authority. Dynam c Science, Inc.,

334 NLRB No. 34 (2001).
1. Weekly Schedul e and Days O f

The Enpl oyer contends that the Cls exercise i ndependent
j udgnment and discretion in preparing the weekly schedul e.
Al t hough the record reveals that several Cls can recommend the
mer chandi ser’s weekly schedule to the ASM the evidence is
insufficient to establish that the Cls exercised i ndependent
j udgment in making the recomrended assignnments. The record
i ndi cated that the merchandisers informtheir Cl of their
preferences. Wether the recomendations are followed is then
determ ned by the ASM The Cls and the nerchandi sers do not know
whet her the recommendation will be followed until the weekly
schedul e is issued. Thus, by the nerchandi ser inform ng the Cls,
and the Cls relaying the information to the ASM the record
denonstrates that the Cls do not exercise independent judgnent in
their recommendations. The Cls sinply relay the information to
the ASMwho ultimately determ nes the weekly schedule. Since the
record is insufficient to establish that the Cls independently
determ ne the workdays of the nerchandisers, | find that they do
not possess supervisory status, with respect to the weekly

schedul i ng of merchandi sers.

2. Vacation and Sick Leave
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The record denonstrates that the Cls do not have the
authority to assign vacation tinmes. The ASM assigns vacation
according to seniority of the nerchandi sers.

In regard to how Cls handle sick leave, | find that the
Cls do not exercise independent judgnent when a nerchandi ser is
sick. The record indicates that if a merchandiser calls in sick
he will call the C1. The Cl then calls the ASMto determ ne who
is available to replace the nerchandi ser. The ASM det erm nes who
is able to work and who has not worked a 6th day, since
mer chandi sers can not work 7 consecutive days. The record
indicates that the Cl does not exercise any independent judgnent
in selecting whomto call; the ASMw ||l direct the C1 on who is
avai l abl e after determ ni ng whether the individual can work in
accordance wth conpany policy. Accordingly, | find that the
evidence is insufficient to establish that the Cls exercise
i ndependent judgnent in handling sick | eave.

3. Start Tines

The Enpl oyer argues that the Cls use their independent
judgnment to assign start tinmes for nerchandi sers. The record
indicates that the normal start tines are pre-determ ned and act
as a guideline for nerchandisers to follow. The decision on
start tines are dictated by the deliveries and needs of the
custoner, which the Cl conmuni cates to the nerchandi ser the night
before the schedul ed delivery. However, the nerchandisers
routinely start and end around roughly the sane tinme for
particul ar days of the week. Thus, the record evidence

establ i shes that the Cls do not exercise independent judgnent in
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assigning the start tinme, in that the nmerchandi sers' start tines
are determ ned by the Enployer’s guidelines or the custoner's
demands. Accordingly, | find that the Cls do not posses
supervi sory status with respect to this primary indicia.

4. Overtine

The Enpl oyer argues that the Cls authorize overtine,
normally with no input fromthe ASMs, and that the Cls use their

di scretion. The Enpl oyer cites Westinghouse Broadcasting Co.,

195 NLRB 339 (1972) in support of its contention. |In that case,
a producer was found to be a supervisor because he had authority
to i ndependently grant overtinme to enpl oyees. The case is
di stingui shabl e, however, due to the Iimted discretion reveal ed
her ei n.

The record herein reveals that the Cls do not exercise
a significant degree of independent judgnment in granting overtine
to merchandi sers. The Cl's approval is subject to a nonthly
| abor budget, which the ASMs keep track of each nonth. The ASM
inforns the Cls of the budget and/or note on the weekly schedul e
that no overtime will be granted. Despite testinony that Cls
normal |y grant overtinme based on the nerchandiser’s justification
for the need, the approval is subject to the | abor budget and
predeterm ned by the nonthly budget. Since the Cls' authority to
grant and approve overtine is l[imted by the nonthly | abor
budget, the Cls do not exercise the degree of independent

j udgnment sufficient to confer supervisory status.

5. Driver’'s sequences
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In regard to the assignment of the sequence of stores
to drivers, the record denonstrates that the di spatcher and the
delivery supervisor ultimately determ ne the sequence and whet her
any changes to the sequence can be made. Although the Cl can
make reconmendati ons to the dispatcher, the record reveal ed that
the dispatcher may allow the first stop but that the sequence of
the rest of the stores is determ ned by the dispatcher. Further,
the di spatcher or the delivery supervisor determ nes any changes
to the sequence of the driver’'s route. Thus, the record
denonstrates that the Cls do not have the authority to assign or
change the sequence of routes to drivers.

6. Sequence of Merchandi ser Routes

The Enpl oyer argues that the Cls use independent
judgnment to assign work. The record indicates that Cls assign
mer chandi sers the sequence of routes, based on the needs of the
route, custoner demands, product sales to the custoner, the
current advertisenents that customers have, and the delivery
schedul e. Since the sequence and routes are very regular, the
mer chandi ser knows how his workdays are schedul ed. The fact that
the Cls conmuni cate informati on regardi ng the sequence and
changes to the nmerchandi sers on a daily basis is based on changes
dictated by a custoner’s request. Moreover, changes are often
times relayed to nerchandisers directly fromthe custoner’s store
manager. The routine nature of the assignnments denonstrates that
the Cls do not exercise a degree of independent judgnent when

preparing the sequence.
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The Enpl oyer argues that the Cls use independent
j udgnment to assign nerchandi sers the sequence of routes, citing
t he bel ow noted cases, which are distinguished fromthe present

case. In Custom Bronze & Al um num Corp., 197 NLRB 397, 398

(1972), the Board held that an enpl oyee who responsi bly assi gned
and directed the work of other enployees was a supervi sor because
he al one was responsible for the work. Here, the Cl is
responsi ble for their route and the work being acconpli shed;
however, the record indicated that the ASMis ultimtely
responsi ble for all accounts assigned to their division and
maki ng sure that the work is conpleted. The Enployer also cites

G ove Truck & Trailer, 281 NLRB 1194, 1203 (1972), where the

Board held that the | ead nmechani c was a supervisor due, in part,
to his ability to assign work. However, unlike the present case,
the Board found that the | ead nechanic's actions in attenpting to

get pay raises for enpl oyees conferred supervisory status. 1In

DST Industries, Inc., 310 NLRB 957, 958 (1993), the Board held
three individuals to be supervisors because they exercised

i ndependent judgnent in perform ng various job duties, including
establishing job priorities, assigning work, approving requests
for vacation and tine off, and effectively recommendi ng enpl oyees
for hire and layoff. In contrast, as noted above, the present
record | acks evidence that the Cls exercise independent judgnent

in these categories of primary indicia. |In Hecks Inc., 277 NLRB

916, 919 (1985), the Board found that the enpl oyee was a
supervi sor because he schedul ed enpl oyees to work, determ ned

when they took breaks, and assigned work to enpl oyees. In the
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present case, the record fails to establish that the Cls exercise
i ndependent judgnent in simlar fashion. Thus, the Enployer’s
contentions are rejected.

H. Authority to Reward

The record reveal ed that sonme Cls reward their
mer chandi sers with breakfast or lunch for their good work
performance. The record also indicated that merchandi sers
reci procated by buying Cls |lunch. The Enployer does not require
that Cls engage in this type of "reward” and | find that it is,
at best, a nomnal reward that is insufficient to establish
supervi sory indicia.

| . Aut hority to D scipline

The Enpl oyer argues that the Cls effectively recommend
t he di scharge of nerchandisers. The record fails to establish
that the Cls make effective reconmendati ons to di scharge
enpl oyees. The record denonstrates that Cls docunent incidents
of work performance issues, which are kept in the enpl oyees
files. Wiile the record reveals that ASMs sonetines follow the
recomendation of discipline, if the nerchandiser is a problem
enpl oyee, the ASM i ndependently determ nes the appropriate |eve
of discipline without the Cl's recommendati on.

Moreover, the ASMat tinmes reviews the enployee's file
for any prior disciplines to determ ne the appropriate |evel of
discipline to be issued. Thus, the ASMultimately deci des when
where, and how an enpl oyee is disciplined. Oten tinmes, when an
enpl oyee is disciplined, the Cl does not attend the neeting, and

in those i nstances where a Cl has attended, the Cl has not
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actively participated in the issuance of discipline. 1In
addition, several Cls testified that they did not know whet her
the ASM took any disciplinary action on cases they reported, and
t hat sonetinmes no action was taken at all. Since the record
fails to establish that the Cls play any role, except in relaying
the information to the ASM who then reviews and investigates
whet her the recommendation is appropriate, | find that

supervi sory status has not been established.

J. Authority to Direct Wrk

1. Eval uati ng Merchandi ser’ s Wrk

The Enpl oyer argues that the Cls exercise independent
j udgment in evaluating nmerchandi sers. The record indicates that,
to a degree, the Cls evaluate and inspect the nerchandi sers’
work. The evaluation is based on conpany standards docunmented on
enpl oyer forns, where the Cl checks off whether the work was
conpl eted. The Cls do not independently determ ne and eval uate a
mer chandi ser’s work performance; they nmerely check-off on the
nmer chandi ser/ di spl ay stocker fornms, whether the nmerchandiser’s
di spl ays, shelves, etc. are conpleted according to conmpany
standards. The Cls routinely use the conpany schematics to
conpare the nerchandi ser’s work performance. The Cls do not use
t heir personal judgnment on how the displays should be conpl et ed.
If a C1L finds a mnor problem they usually fix the problem
rather than direct the nerchandiser to return to the store. |If
the problens is serious, then the Cl1 normally notifies the ASM
Since the Cl's ability to evaluate the work performance of the

nmerchandi sers is limted to checking whether the work is
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conpl eted to conpany schematics, | find that the Cls do not
exerci se a degree of independent judgnent in the eval uations.

2. Cl’s Authority to Direct Drivers

The record reveal ed that the Cls do not have authority
to direct drivers on a daily basis. Throughout the driver's
nor mal wor kday, the drivers mainly comunicate with their
delivery supervisor, often tinmes via a one-way radio. Cls cannot
directly contact drivers to direct their daily workday.
Accordingly, | find that the Cls do not have the authority to
direct drivers.

3. Cl’s Authority to Direct Merchandi sers

The Enpl oyer argues that the Cls exercise independent
judgment in directing nerchandiser’s daily work. Contrary to the
Enpl oyer’s contentions, | find that the Cls do not exercise
i ndependent judgnent in directing nmerchandisers. The record
indicates that the Cls direct nerchandi sers on what displays to
build or break down in the custoner’s stores. The Cls
instructions on displays are based on conpany schematics, or a
store manager’s deviation fromthe conpany schematic. Thus, Cls
nmerely communi cate the information to the nerchandi sers that
di spl ays needed to be built or taken down. Absent evidence that
the Cls use independent judgnent in directing the nerchandisers
in such work, | find that the record in this regard, fails to
confer supervisory status.

K. Authority to Adjust Gievances

The record indicated that the Cls do not have the

authority to adjust grievances. The record establishes that
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gri evances have been filed on behalf of nmerchandisers with the
ASM The ASMs have received and adjusted the grievances w thout
any assistance of the Cls.

L. O her Supervisory Indicia

The Enpl oyer contends that the Cls possess the
foll ow ng secondary criteria: (a) their job descriptions
descri be them as "supervisors"; (b) they engage in formal on-the-
job training of nmerchandisers; (c) they are paid higher wages
t han nmerchandi sers; (d) they set their own hours; (e) they do not
punch a tinme clock or keep tine records; (f) they are paid a
sal ary plus comm ssions and incentive bonuses; (g) they are not
paid for overtinme; (h) they enjoy different benefits than the
mer chandi sers; (i) they attend nanagenment neetings where
managenent objectives are discussed; (j) they are considered to
be "supervisors"” by other enployees; and (k) they have been told
by their managers that they are "supervisors."

In the absence of evidence that the Cls possess any of
the enunerated authority set forth in Section 2(11) as primary
i ndicia of supervisory status, secondary indicia will not be
considered sufficient to confer supervisory status. Hausner

Hard- Chronme of KY, Inc., 326 NLRB 36 (1998).

Based on the foregoing, | conclude that the Enpl oyer
has not nmet its burden in establishing that Category 1 sales
representatives are supervisors within the neaning of Section

2(11) of the Act.
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I11. SCOPE OF UNI T | SSUE

A. Board' s St andards

I n determ ning whether the petitioned-for unit is an

appropriate one, the Board, in Overnite Transportation Co., noted

that it is appropriate to first consider the union’s petition and

whet her that unit is appropriate. Overnite Transportation Co.,

322 NLRB 723, 723-724 (1996), citing, P.J. D ck Contracting, 290

NLRB 150, 151 (1988). The Board does not conpel a petitioner to
seek any particular appropriate unit. The Board's standard is to
consider only whether the unit requested is an appropriate one,

even though it may not be the optinum or nost appropriate unit

for collective bargaining. [d., citing, Black & Decker Mg. Co.,
147 NLRB 825, 828 (1964). "There is nothing in the statute which
requires that the unit for bargaining be the only appropriate

unit, or the ultimate unit, or the nost appropriate unit; the Act
only requires that the unit be appropriate.” 1d., citing, Mrand

Bros. Beverage Co., 91 NLRB 409, 418 (1950). Thus, a union is

not required to request representation in the nost conprehensive
or largest unit of enployees of an enployer unless "an
appropriate unit conpatible with that requested unit does not

exist." 1d., citing, P. Ballentine & Sons, 141 NLRB 1103, 1107

(1962). Nor is the petitioner conpelled to seek a narrower
appropriate unit if a broader unit also is appropriate. |Id.,

citing, NLRB v. Carson Cable TV, 795 F.2d 879 (9" Cir. 1986).

The Board also went on to note that "[e]ven though [it]
applies a presunption that a single-location unit is appropriate,

that presunption is not applicable when a broader nultilocation
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unit is sought by the petitioner.”™ 1d. at n. 6, citing, Carson
Cable TV, supra. Accordingly, the question before ne is whether
the nultilocation unit sought by the Petitioner, is an
appropriate unit.

I n determ ning whether the petitioned-for unit in a
particul ar case is appropriate, the Board has traditionally
| ooked to the community of interests anong the enpl oyees sought
to be represented. In evaluating the community of interests
anong enpl oyees working at nore than one |ocation, the Board
consi ders several factors, including: (1) interchange anong
enpl oyees; (2) common supervision; (3) simlarity of terns and
conditions of enploynment; (4) the functional integration of the
busi ness, including enpl oyee interchange; (5)geographic
proximty; (6) bargaining history; (7) central control over | abor
relations; (8) simlarity of skills; (9) representation by other

unions. Frito Lay, Inc., 202 NLRB 1011, 1012 (1973).

B. Facts: Appropriate Unit

1. | nt er change Anong Enpl oyees

The record reveal ed that Cls have been permanently
transferred fromone facility to another facility. Various Cls
testified that they were transferred fromthe San Fernando to the
Vernon Branch; another Cl testified that he was transferred from
the San Fernando to the Orange branch; another was transferred
from Oxnard to the San Fernando branch, and later returned to the
Vernon Branch as a CSR.  Regional Manager dynn testified that

t here have been no tenporary transfers anong the branches.
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The record reveals that the Cls do occasionally train
with other facilities. Regional Manager Lynch testified that the
Cls in the San Di ego and Orange branches attend conpany sal es
functions about a couple tinmes a year at a centralized |ocation.
In addition, the Cls fromthe San D ego and Orange branches have
participated in a "trade blitz", at a centralized |ocation, where
they work together for 10 days/2 weeks.

2. Conmon_ Super vi Si on

Vi ce- President John Lehman oversees all facilities.
Two regi onal managers divide common supervision anong the
Enpl oyer’ s branches. Thus, Regi onal manager Lynch oversees
enpl oyees at the San Di ego and Orange branches; Regi onal Manager
A ynn oversees enpl oyees at the San Fernando, Oxnard, and Santa
Mari a branches; and Branch manager Chacon oversees enpl oyees at
t he Vernon branch.

3. Simlarity of Terns and Conditi ons of Enpl oynent

Regi onal Manager Lynch testified that in the southern
region, which includes all six of the facilities at issue, the
Cls have simlar duties, docunents, policies and procedures in
regards to overtime approval. Cls at all six facilities receive
t he sane training, conmm ssions, range of salary, working hours,
schedul es, breaks, neals, holidays, and benefits. |In addition,
the Cls at all six facilities attend the sane sal es neeti ngs,
sal es auction, conplete the sane paperwork, and have the sane

policies and procedures in regards to overtine approval.
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4. Functional |nteqgration

The record reflecs that Cls fromthe Orange and San
Diego facilities attended the same conpany sal es neetings for the
past 2 years. The sane Cls have al so worked together during
trade blitz periods. The record also disclose that Cls fromthe
San Fernando, Oxnard and Santa Maria branches interact at
neeti ngs and weekend training sessions. The record reflects that
in the last 2 years, the Enployer has held sales auctions®, Kkick
of f neetings®™ and a weekend training session' held in 2000 where
all Cls, C2s and ASMs fromall the branches interacted.

Wthin each branch, the record reflects that al
departnments interact daily. For exanple, delivery affects sales,
and if there are any issues or problens, the ASM and the delivery
supervi sors attenpt to resolve them

5. Geographic Proxinmty

The record reveals that the Redlands®™ facility is about
35 mles fromthe Orange facility. The Orange facility is about
75 mles fromthe San Diego facility and about 30 mles fromthe
Vernon facility. The Vernon facility is about 35 mles fromthe
San Fernando facility. The San Fernando facility is about 80
mles fromthe Oxnard facility. The Oxnard facility is about 90

to 95 mles fromthe Santa Maria facility.

6. Bar gai ni ng Hi story

"2 In sales auctions, Cls spend their auction dollars earned throughout the year from the company for selling

displays.

" Atkick off meetings, the Employer reviews company promotions.

' The training sessions for C1s and C2s were seminars on the aspects of selling, conducted on 2 days for about 3 %5
hours.
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The record reveals that there is no collective
bar gai ni ng history between the Enpl oyer and the Petitioner
concerning the petitioned-for unit.

7. Central Control over Labor Rel ations

The record revealed that there is centralized control
over | abor relations. Labor relations enconpass what is
identified as the Western Division, which includes California,
Nevada, and New Mexico. Regional managers Lynch and dynn al so
control labor relations in their regions, in accordance with the
human resources departnent. Human Resources Vice President of
Adm ni stration Doreen Thomas is responsible for the San D ego,
Oxnard, Vernon, San Fernando, Santa Maria, and Redl ands branches.
Thomas is responsible for providing training to nanagers.

8. Simlarity of Skills

The parties stipulated that all Cl1 enpl oyees at all
facilities share the sane duti es and have the sane authorities.

9. O her Uni ons

The record reveal ed that other unions represent the
mer chandi sers, drivers, production, and naintenance enpl oyees at
various facilities. Thus, the San D ego, Santa Maria, and Las
Vegas enpl oyees are represented by the International Brotherhood
of Teansters, AFL-CIO. At the Redl ands branch there is sone
representation by a union, but the record does not disclose the

unit represented or the identity of the union.

'3 No party contends that the unit should include the Redlands facility.
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C. Scope of Unit Anal ysis

The Petitioner seeks to represent a unit consisting of
only four of the six facilities located in Southern California.
The Petitioner fails to identify the basis for its configuration
of facilities into the unit sought. Thus, the record does not
di scl ose any characteristics, and Petitioner does not cite any
characteristics, anong the four facilities that it seeks to
include in the petitioned-for unit, that would render that
groupi ng a cohesive group so as to satisfy the determ nation
necessary that the group of four facilities would constitute "an"
appropriate unit. Wth regard to proximty anong the
facilities, the San Diego (not sought) facility is closer to the
Orange (sought) facility in conparison to the distance between
the Orange facility and the Oxnard facility.

Wth regard to the organizational structure, the San
Diego facility is supervised by Regi onal Manager Lynch who al so
supervi ses the Orange facility; and the Santa Maria facility is
supervi sed by Regi onal Manager Gynn, who al so supervi ses the San
Fernando and Oxnard facilities. Thus, there is no conmon
supervi sion anong the four facilities in the petitioned-for unit
as part of the unit sought is supervised by Lynch, and the other
part is supervised by Gynn. Accordingly, based on the above-
not ed consi derations, and because there is no separate cohesion
among the four facilities described in the petitioned-for unit, |
find that it is not an appropriate unit for coll ective-bargaining

purposes. Purity Suprenme, Inc., 197 NLRB 915 (1982).
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Havi ng determ ned that the unit sought is not
appropriate, | next consider the Enployer's proposed unit, which
woul d include the four facilities sought by the Petitioner
(Orange, Vernon, San Fernando and Oxnard), plus the San Di ego and
Santa Maria facilities. In this regard, it is notable that the
six facilities are geographically located in the Southern
California area, they all fall within the Enployer's
organi zati onal structure, they share sone supervision, there is
sonme i nterchange anong the enployees fromall of the six
facilities, they share identical terns and conditions of
enpl oynment, and their job responsibilities are identical. Under
t hese circunstances, | conclude that the unit conposed of the six
noted facilities is an appropriate unit for collective-bargaining
purposes, and | shall order an election be conducted in that

unit. State Farm Mutual Autonobile |Insurance Co.,

158 NLRB 925, 929 (1966).

There are approxi mately 83 enployees in the unit.

DI RECTI ON OF ELECTI ON

An el ection by secret ballot shall be conducted by the
under si gned anong the enployees in the unit found appropriate at
the tinme and place set forth in the notice of election to be
i ssued subsequently, subject to the Board s Rul es and
Regul ations. Eligible to vote are those in the unit who were
enpl oyed during the payroll period ending i nmediately preceding

the date of this decision, including enployees who did not work
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during that period because they were ill, on vacation, or
tenmporarily laid-off. Also eligible are enployees engaged in an
econom ¢ stri ke which commenced | ess than 12 nonths before the
el ection date and who retained their status as such during the
eligibility period, and their replacements. Those in the
mlitary services of the United States may vote if they appear in
person at the polls. 1Ineligible to vote are those enpl oyees who
have quit or been discharged for cause since the designated
payrol | period, enployees engaged in a strike who have been
di scharged for cause since the commencenent thereof and who have
not been rehired or reinstated before the el ection date, and
enpl oyees engaged in an econom c stri ke which commenced nore than
12 nonths before the el ection date and who have been permanently
repl aced. Those eligible shall vote whether or not they desire
to be represented for collective-bargai ning purposes by
Amal gamat ed I ndustrial Workers Union, NFIU LIUNA AFL-CIO *
LI ST OF VOTERS

In order to ensure that all eligible voters may have
the opportunity to be informed of the issues in the exercise of
their statutory right to vote, all parties to the election should

have access to a list of voters in the unit and their addresses

' Since the size of the present unit substantially exceeds that initially petitioned for, I shall direct an election in this
unit conditioned upon Petitioner’s demonstrating within 10 days from the date of the Decision and Direction of
Election that it has made an adequate showing of interest in the unit. Bell Aerospace Co., 190 NLRB 509 (1971).
In the event the Petitioner does not wish to proceed with an election, it may withdraw its petition without prejudice
by notice to the undersigned within 7 days from the date of this Decision and Direction of Election.
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whi ch may be used to communicate with them Excel sior Underwear

Inc., 156 NLRB 1236 (1966); NLRB v. Wnman- Gordon Conpany,

394 US 759 (1969). Accordingly, it is hereby directed that
within 7 days of the date of this decision, two copies of an

al phabeti zed election eligibility list, containing the full nanes
and addresses of all the eligible voters, shall be filed by the
Enpl oyer with the undersigned, who shall make the Iist avail able

to all parties to the election. North Macon Health Care

Facility, 315 NLRB 359 (1994)." 1In order to be tinely filed,
such list nust be received in Region 21, 888 South Figueroa
Street, 9" Floor, Los Angeles, CA 90017, on or before May 1,
2002. No extension of tine to file the list shall be granted
except in extraordinary circunstances, nor shall the filing of a
request for review operate to stay the requirenment herein
i mposed.
NOTI CE OF POSTI NG OBLI GATI ONS

According to Board Rul es and Regul ati ons, Section
103. 20, Notices of Election nust be posted in areas conspi cuous
to potential voters for a mninmmof 3 working days prior to the
day of the election. Failure to follow the posting requirenent
may result in additional litigation should proper objections to
the election be filed. Section 103.20(c) of the Board s Rul es
and Regul ations requires an enployer to notify the Board at | east
5 full working days prior to 12:01 a.m of the day of the

election if it has not received copies of the election notice.

' The list may initially be used by the undersigned to assist in determining an adequate showing of interest. The
undersigned shall make the list available to Petitioner when she has determined that an adequate showing of interest
among employees in the unit found appropriate has been established.
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Club Denonstration Services, 317 NLRB 349 (1995). Failure to do

so estops enployers fromfiling objections based on nonposting of
t he el ection notice.
Rl GHT TO REQUEST REVI EW

Under the provisions of Section 102.67 of the Board s
Rul es and Regul ations, a request for review of this Decision may
be filed with the National Labor Rel ations Board, addressed to
t he Executive Secretary, 1099 14" Street, N.W, Washington, D.C.
20570. This request nust be received by the Board in Washi ngton
by 5 p.m, EST on May 8, 2002.

DATED at Los Angeles, California, this 24th day of
April, 2002.

[s/Victoria E. Aguayo
Victoria E. Aguayo

Regi onal Director, Region 21
Nat i onal Labor Rel ations
Boar d

177-8560- 1000
177-8560- 1500
177-8560-4000
177-8660- 9000
440- 3300

440- 3375- 5050
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