UNI TED STATES OF AMERI CA
BEFORE THE NATI ONAL LABCR RELATI ONS BOARD
Regi on 21

ADELPHI A COVMUNI CATI ONS CORPORATI ON
(FORMERLY UNI TED CABLE TELEVI SI ON d/ b/ a
TCl OF LOS ANGELES COUNTY)*

Enpl oyer
and Case 21-RD- 2677
M CHAEL R LOVELL, An Individua
Petiti oner
and
M SCELLANEQUS WAREHOUSEMEN, DRI VERS AND
HELPERS, LOCAL 986, | NTERNATI ONAL
BROTHERHOOD OF TEAMSTERS, AFL-ClI O

Uni on

DECI SI ON AND ORDER

Upon a petition duly filed under Section 9(c) of the
Nat i onal Labor Rel ations Act, as anended, a hearing was conducted before
a hearing officer of the National Labor Relations Board, hereinafter
referred to as the Board.

Pursuant to the provisions of Section 3(b) of the Act, the
Board has delegated its authority in this proceeding to the undersigned.

Upon the entire record in this proceedi ng, the undersigned

finds:

! The name of the Employer appears as corrected at the hearing.



1. The hearing officer’s rulings nade at the hearing are
free fromprejudicial error and are hereby affirned.?’

2. The Enpl oyer is engaged in comerce wthin the meaning
of the Act and it will effectuate the purposes of the Act to assert
jurisdiction herein.

3. The Union is a | abor organization within the neaning
of Section 2(5) of the Act and clains to represent certain enployees of
t he Enpl oyer.

4. A question affecting comerce exists concerning the
representation of certain enployees of the Enployer wi thin the neaning
of Section 9(c)(1) and Section 2(6) and (7) of the Act.

5. The foll owi ng enpl oyees of the Enployer constitute a
unit appropriate for the purposes of collective bargaining within the
nmeani ng of Section 9(b) of the Act:

Al full-time and regular part-tinme installer trainees,
installers, advanced installers, technician trainees,
installer technicians, service technicians, assistant
techni ci ans and advanced techni ci ans enpl oyed by the

Enpl oyer at its facility located at 15255 Salt Lake Avenue,
Cty of Industry, California; excluding all other enployees,
contractor coordi nators, dispatchers, warehouse personnel
converter repair and control enployees, construction

enpl oyees, accounting enpl oyees, account payabl e/receivabl e
enpl oyees, M S/data entry enpl oyees, custoner sales and
service representatives, sw tchboard operators,
receptionists, data processi ng enpl oyees, conputer
operators, CRT clerks, salaried enpl oyees, comm ssioned and
non- conmi ssi oned i nsi de and/ or outside sal es enpl oyees,

mar keti ng and tel enarketi ng personnel, pay TV | ocal

coordi nation, studio and community access personnel and
programmers, drafting and desi gn enpl oyees, fl eet

mai nt enance enpl oyees, tenporary enpl oyees, auditors,

adm ni strative assistants and all other office-clerica

enpl oyees, confidential enployees, professional enployees,
manageri al personnel, guards and supervisors as defined in
the National Labor Relations Act.’®

At issue is whether the successor bar doctrine announced in

St. Elizabeth Manor, Inc., 329 NLRB No. 36 (1999), bars the processing

of the instant petition.

2 The hearing officer referred the Union's Motion to Dismiss to the

undersigned for ruling. This Decision disposes of the issues raised by
the Union's Motion.

> The unit description is in substantial accord with the contractual
bargaining unit and the parties' stipulation at the hearing.



The Union contends that the decertification petition should be dism ssed
pursuant to the successor bar doctrine, while

both the Petitioner and the Enployer contend that the successor bar
doctrine does not apply in this case.

The parties stipulated that on May 2, 1997, the Union was
certified as the exclusive collective-bargaining representative of the
enpl oyees of TCl of Los Angeles County (TCl) enployed in bargaining unit
herein (Unit). The Union and TCl subsequently entered into a
col l ective-bargai ning agreenent with effective dates of Decenber 23,
1997 to Decenber 31, 1999.

The parties further stipul ated that Adel phia Comruni cations
Cor poration (Adel phia) acquired TCl sonetinme in 1999 and retained a
majority of the enployees enployed in the unit. In Decenber 1999, after
the acquisition of TCl, Adelphia informed the Union that it agreed to
assune the terns of the collective-bargaining agreenent between the
Union and TCl for the contract's duration

The record reveal s that on Novenber 18, 1998, Century
Conmuni cati ons Corporation, through its affiliate Century Exchange LLC
and TCl Communications, Inc. (through its affiliate TCl California
Hol di ngs), entered into an Agreenent of Limted Partnership and an Asset
Contribution Agreement.® This Asset Contribution Agreement was |ater
anmended on January 29, 1999, to extend the closing date to February 28,
2000. The record further reveals that on Cctober 1, 1999, Adel phia
cl osed the acquisition of Century Conmuni cati ons Corporation by way of
mer ger.

Al t hough this acquisition occurred in about October 1999,
Uni on Busi ness Agent Cliff Batham (Batham) nmet with the TCl attorney on
two occasions to negotiate the terns of a new coll ective-bargaini ng
agreenment. Bathamdid not recall the exact dates of these sessions, but
it is clear fromthe record that they occurred sonetime between Cctober

1, 1999 and Decenber 7, 1999. Also during this tinme period, Batham was



i nformed by TCl Human Resource Manager Lillian Gonez that Adel phia would
be taking over TCl's operations on Decenber 1, 1999. Thereafter, the
actual takeover occurred on Decenber 7, 1999.

The Bill of Sale and Assignnent and Assunption Agreemnent
were entered into on Decenber 7, 1999, pursuant to the Agreenents
executed on Novenber 18, 1999. As a result of these actions, the TC
enpl oyees were term nated on Decenber 6, 1999, and placed on Adel phia’'s
payrol| and benefits effective December 7, 1999.°

The decertification petition herein was filed on
Oct ober 18, 1999. Thereafter, the Union filed a series
of unfair |abor practice charges agai nst TCl on
Oct ober 26, 1999, in Case 21-CA-33572; on Novenber 22, 1999
in Cases 21- CA-33634 and 21- CA-33635; and on Decenber 27, 1999 in Case
21- CA-33699, which were all ultimately dismssed or withdrawn.®
Pursuant to the Agency's bl ocking charge policy, the instant
decertification petition was placed in abeyance while the charges were
i nvestigated. Once the cases were disposed of, the processing of the
petition resuned.

The issue raised is whether the successor bar doctrine

announced in St. Elizabeth Manor, Inc., bars the processing of the

instant petition. |In St. Elizabeth Manor, Inc., the Board overrul ed

Sout hern Mol di ngs, | nc.

219 NLRB 119 (1975), and held that:

Once a successor’s obligation to recognize an i ncunbent

uni on has attached (where the successor has not adopted the
predecessor’'s contract), the union is entitled to a
reasonabl e period of

* In or about April 1999, AT&T acquired TCI, however the operations
continued as TCI.

° This action was conveyed to TCI/Adelphia General Manager Kurt Taylor
(Taylor), among others, via e-mail. Although the e-mail refers to AT&T
BIS employees being placed on Adelphia’s payroll and benefits, Taylor
testified that the message referred to all employees of TCI in Southern
California.

® Administrative notice is taken of the charges filed in Region 21, as
well as the official action taken in each case. All the cases are
closed.



bar gai ni ng wi t hout challenge to its nmajority status through
a decertification effort, an enployer petition, or a rival
petition.

In NLRB v. Burns International Security Services, |nc.

406 U. S. 272 (1972), the Suprene Court held that when a new entity takes
over the business operations of a prior enployer and elects to hire a
majority of the predecessor’s enpl oyees, the new enployer is a
successor.

Al t hough there is no dispute that Adel phia is a successor
enpl oyer, there is a dispute as to when exactly it becane a successor
The Enpl oyer argues that Adel phia did not become a successor until at
| east Decenber 7, 1999, while the Union contends that Adel phia becane a
successor on Cctober 1, 1999, the day it acquired TC

The record reveal s that on Cctober 1, 1999, Adel phia
acquired Century via a stock nmerger. This type of transaction, however,

does not nake Adel phia a successor. TKB International Corp., 240 NLRB

1082 (1979). The record reveals that it was not until Decenber 7, 1999,
when the TCl -Century partnership transaction was cl osed, that Adel phia
formal |y assumed TCl's operations, hired a magjority of its enployees,
and becanme a successor. This is confirned in the Bill of Sale and
Assi gnnent and the Assunption Agreenment, which are dated Decenber 7,
1999, as well as the e-nmail sent to Kurt Taylor advising of the change
in payroll to Adel phia effective that date. 1In addition, it is noted
that the Union continued to negotiate a new coll ective-bargai ning
agreenment with TCl's attorney after October 1, 1999, and then began
dealing with Adel phia s counsel in Decenber 1999. The record discl oses
sone evi dence that Adel phia and the Union have engaged in bargaining for
a new contract since Decenmber 1999 but there is no evidence as to what
has been acconplished in the bargaining.

I find that Adel phia Comuni cati ons Corporation becane a
successor on Decenber 7, 1999, when it hired a majority of the
predecessor’s enpl oyees and assumed a bargaining relationship with the

Union. Burns Security Services, supra.




The Enpl oyer argues that a finding of successorship status,
subsequent to the filing of the decertification petition, renders the

successorship bar doctrine in St. Elizabeth’s Manor inapplicable to the

instant situation. The Union argues, however, that the successor bar
doctrine should be applied in this case i nasmuch as the reasons set

forth by the Board to support the holding in St. Elizabeth’s Manor are

present in this case as well.
The facts in the instant case are distinguishable fromthose

in St. Elizabeth’s Manor in two respects. First, the successor enployer

in St. Elizabeth’s Manor granted recognition to the incunbent wthout

adopting the contract which had 2 years to expire. The parties held
t hree bargai ning sessions prior to the filing of an RMpetition. In the
i nstant case, the Enployer adopted the contract at the tine that it
assuned operations and hired a magjority of the predecessor’s enpl oyees.
However, the contract herein expired at the end of Decenber, only 3
weeks after it was adopted. The parties herein have al so been engaged
i n bargai ning but have not agreed to a new contract.

Thus, the relationship between the parties here, as those in

St. Elizabeth’'s Manor, is not dissimlar. |In both situations, because

t he enpl oyer and the union enbarked on a new rel ationship, they are in a
difficult transitional period. Because the contract has expired and the
parties are bargai ning, the enployees may still not have had an adequate
tine to determ ne whether the incunbent Union is effective in
representing themin negotiations with the successor. As in St.

Eli zabeth’s Manor, issues renmain unsettled since the Enployer’s

"adoption" of the contract for a nere 3 weeks did not result in the
stability envisioned by the Board in such situations. Accordingly, |
find that the adoption of the predecessor contract by the Enployer in
the circunstances herein does not by itself warrant a different outcone

than that provided for in



St. Elizabeth's Manor where the Board pernitted the parties a reasonabl e

period free of outside distractions to allow their new relationship to
result in the process of whol ehearted coll ective bargaining.
The second and nore troubling factual distinction between

the instant matter and St. Elizabeth's Manor is the timng of the filing

of the petition. Wile the RMpetitionin St. Elizabeth’s Manor was

filed subsequent to the successor enployer’s recognition of the union
in the instant case, the RD petition was filed on Qctober 18, 1999,
during the "wi ndow' period of the expired collective-bargaining
agreement . The Enpl oyer argues that the successor bar is inapplicable
herei n i nasuch as the decertification petition was fil ed because

enpl oyees were dissatisfied with the Union’s representation during the
course of its relationship with the predecessor enployer. Accordingly,
t he Enpl oyer argues that an el ection should be directed in order to
al | ow enpl oyees to cast their votes pursuant to a tinmely filed petition

The Union, on the other hand, argues that the holding in St. Elizabeth’'s

Manor shoul d be extended to this case. It argues that enpl oyees were
concerned about the change in ownership and suggests that enpl oyee

anxi ety about their status under the new owner may have |l ed to enpl oyee
di saffection and the decertification petition’. 1In its brief, the Union
al so argues that the Enployer voluntarily recognized the Union after the
decertification petition had been filed and that it should be required
to bargain for a reasonable period of tine after recognition. | find

merit to the Union's | ast argument.

In adopting its successor bar rule, the Board noted its
responsibility to strike a sensible bal ance
bet ween the sonetines conflicting goals of enployees’ exercise of their

Section 7 right to select a union representative of their own choice or

’ The Petitioner, Michael R. Lovell, stated that employees had

discussed decertification as early as 1997. However, he also stated



to have no union represent themat all and pronoting sound and stable

| abor - managenent rel ations by encouraging the practice and procedure of
col l ective bargaining. The Board stated that the adoption of the rule
was intended: "to protect the newy established bargaining relationship
and the previously expressed nmajority choice, taking into account that
the stresses of the organizational transition may have shaken some of
the support the union previously enjoyed."

In striking that balance in the instant case, | note that
the decertification petition was indeed filed during the earliest
opportunity in circunstances where the Union had represented enpl oyees
of the predecessor since 1997. Thus, such a petition could well have
mani f est ed enpl oyee di ssatisfaction with the Union's performance in that
previous relationship. Nevertheless, the relationship has since ended.
The Enpl oyer thereafter recognized the Union, adopted the contract,
al beit for a very short period of time, and has engaged in bargaini ng
with the Union to reach a new contract. | believe a sensible bal ance
can be achieved by protecting this newy established bargaini ng
relationship and allowing it an opportunity to succeed. In order to
acconmplish this, the Union is entitled to a reasonabl e period of
bar gai ni ng wi t hout challenge to its najority status. It does not
appear, based on the limted evidence on the record, that a reasonable
peri od of bargaining has el apsed. Accordingly, the petition is

di sm ssed

Rl GHT TO REQUEST REVI EW
Under the provision of Section 102.67 of the
Board's Rul es and Regul ations, a request for review of this
Decision nay be filed with the National Labor Rel ations

Board, addressed to the Executive Secretary, 1099 14th

that he and other employees were aware of the change in ownership since
around the middle of 1999.



Street, N.W, Washington, D.C. 10570. This request nust be

received by the Board in Washington by 5 p.m, EDT, on
May 4, 2000.

Dated at Los Angeles, California, this 20th day of
April, 2000.

[s/Victoria E. Aguayo
Victoria E. Aguayo

Regi onal Director, Region 21
Nat i onal Labor Rel ati ons Board

347-2067-3300



