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DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 9(c) of the
Nati onal Labor Rel ations Act, as anended, a hearing was held
before a hearing officer of the National Labor Relations Board
(Board) .

Pursuant to the provisions of Section 3(b) of the Act, the
Board has delegated its authority in this proceeding to the
under si gned.

Upon the entire record in this proceeding,? the undersigned
finds:

1. The hearing officer's rulings nade at the hearing are

free fromprejudicial error and are affirned.

1The Enpl oyer's name appears as anended at the hearing.

2The Enployer and Union filed timely briefs, which have been consi dered.
Petitioner did not appear at the hearing, nor did he file a brief.



2. The Enpl oyer is engaged in conmerce within the neaning
of the Act and it will effectuate the purposes of the Act to
assert jurisdiction in this case.

3. The | abor organi zation involved clains to represent
certain enpl oyees of the Enpl oyer

4. A question affecting commerce exists concerning the
representation of certain enployees of the Enployer within the
meani ng of Section 9(c)(1l) and Section 2(6) and (7) of the Act.

5. The foll ow ng enpl oyees of the Enployer constitute a
unit appropriate for the purposes of collective bargaining within
t he meani ng of Section 9(b) of the Act:

Al full-time and regular part-tine sheet netal workers

i ncludi ng journeynmen, state indentured sheet netal

apprentices and sheet netal hel pers enployed by the enpl oyer

at or out of its Manitowoc, Wsconsin facility, but
excluding office clerical enployees, sales enployees,
estimati ng enpl oyees, warehouse enpl oyees, roofing

enpl oyees, auto mechanics, service technicians, manageri al
enpl oyees, guards, and supervisors as defined in the Act.

Background and Issues

The Enpl oyer, a Wsconsin corporation, is engaged in roofing
and nechani cal contracting including heating, air conditioning
and refrigeration fromits Manitowoc, Wsconsin facility. On My
23, 1997, the Board issued a Decision on Review and Order finding
t he above unit of sheet netal workers to be appropriate, Schaus
Roofing, 323 NLRB No. 146 (1997). The Board rejected the
Enpl oyer's contention that a broader unit, including pipe fitters
and service technicians, was the appropriate unit. In the course
of eighteen nonths of negotiations, which have yet to produce a

col | ective bargaining agreenent, the Union has consistently
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opposed expandi ng the unit whenever the issue was raised. The
parties stipulated that thirteen enpl oyees are appropriately
included in the unit and eligible to vote in a representation
el ections.

As it did in 1997, the Enployer challenges the status of two
i ndi vidual s: Charles King and Paul Loewenbein4  The Enpl oyer
contends they should be included in the unit, inasmuch as their
ci rcunst ances have changed from when the Board held they were
excluded fromthe unit. In its brief, the Enployer asserts,
“. . .the work they currently performbrings themsquarely wthin
the defined bargaining unit.” The Union argues these individuals
shoul d be excluded fromthe unit because their circunstances have
not changed, their unit placenent had not been chall enged until
the filing of this petition, and their duties do not involve
sheet netal craft work.

Charles King

Charl es King began working for the Enployer in 1988, having
previ ously worked for a conpetitor where he perfornmed both pipe
fitting and sheet netal work. King has no formal education in
either pipe fitting or sheet nmetal work. At first, King worked
mainly as a pipe fitter because of his experience, but later his

duti es expanded to include sheet netal work. For approxi mately

3Dan Loeh, Doug Strauss, M ke Chevela, Jon G lbert, Steve Grant, Jerone
Schultz, Marcus Bartelne, Kirk Shillcox, Brian Reed, David Kl ein, John Pel nar
Rick Gollata, and Chris Czekal a.

4At the hearing, and in its brief, the Enployer continues to challenge the

correctness of a unit limted to the sheet netal craft. |In its brief, the
Enpl oyer argues that the record for the previous hearing was not fully
devel oped. | need not deal with those issues in light of the Board' s 1997

Deci sion and record in this case.



the past twelve nonths, King has primarily worked in the shop, at
his own request. Wiile in the shop, King nostly perforns sheet
metal work. He did not testify in this case.

In 1997, King was classified as a pipefitter/sheet netal
enpl oyee. The Board, upholding the Acting Regional Director's
determ nation to exclude King and four other simlarly situated
enpl oyees, found that the evidence was “insufficient to establish
that the enployer has so blurred the separate identity of sheet
metal work and piping work as to preclude a separate sheet netal
unit.” Schaus Roofing, slip op. at 4. (citation omtted) A
breakdown of King's hours shows that in 1997 he spent 1,594.25
hours doi ng heating work, and 248.50 in piping. 1In 1998, King
wor ked 1, 643.50 hours in heating, and 408 hours in piping. On a
percentage basis, in 1997 King worked nore hours in heating than
he did in 1998 (78% versus 75%. So far in 1999, King has worked
excl usively in heating.

Earlier this year, the Enployer provided the Union a |ist of
enpl oyees (Union Exh. 1). King is listed as a “Classified
Wor ker,” an enpl oyee category the Enpl oyer proposed in
negoti ations, but one the Union has resisted. M ke Schaus, the
Enpl oyer's president, testified that a “Classified Wrker” is
sonmeone who does not have adequate training or education to be a
journeyman. Some of these individuals may reach journeyman
status; others will not. King has never been in a sheet netal
apprenticeship program He does not |ayout duct work on the

conputer, but he can do sone |ayouts by hand. In the past, he



has been a foreman on sonme md-|evel jobs, requiring about two
enpl oyees and | asting for a few days.

The evidence fails to establish that King perfornms an anount
of sheet netal craft work sufficient to require his inclusion in
this craft unit. 1In 1998, as a percentage of his working tine,
King spent less tinme in the heating departnent than he did in
1997 -- when the Board found he should not be included in the
unit. Although he has recently spent nore tinme in the shop
fabricating materials, | do not find this work to be conparable
to that performed by those included in the unit. Since the
Board' s 1997 decision, King has not received any additional sheet
nmetal education or training. The Enployer's designation of King
as a “Classified Wrker” is further acknow edgnent that his
skills are not appropriate for inclusion in the sheet netal craft
unit.

Paul Loewenbein

Paul Loewenbei n began working for the Enpl oyer on October
31, 1997, as a service technician. Loewenbein, and four other
service technicians were excluded fromthe unit because the Board
held that “. . .the evidence fails to establish that the service
technicians in this case performan anount of traditional skilled
sheet netal craft work sufficient to require their inclusion in
the craft unit.” 1d. He did not testify in this case.

In 1997, Loewenbein lost his driver's |icense as a
consequence of sonme personal problens. Not wishing to | ose a
val uabl e enpl oyee, the Enployer transferred Loewenbein to the

heating departnent. In 1998, when Loewenbein was permtted to

- 5 -



drive again he briefly worked in the service departnent, but then
transferred back to the heating departnment. In 1998, Lowenbein
wor ked 1, 548.25 hours in heating and 489.25 in service. So far,
in 1999, he has worked 262.25 hours in heating, and 17.5 in
service. The Enployer classifies Loewenbein as “Sheet Metal
Laborer/ Service Technician.”

Loewenbei n has never been in a sheet netal apprenticeship
program cannot |ayout duct work on the conputer or by hand, and
doesn't fabricate sheet netal. Wen working on the job site,
Loewenbei n anchors equi pnent, mekes | ow vol tage connections, adds
accessories to equipnment that is to be installed, and perforns
the start up on the equipnment. He also assists in hanging duct
wor k, but does not hang duct work unsupervi sed.

Al t hough Loewenbein has perfornmed significantly nore work in
t he heating department than when the Board found his duties as a
service technician disqualified himfromthe unit, he actually
continues to “performonly |ess skilled sheet nmetal work.” The
uncontradi cted evi dence denonstrates, for exanple, that this past
summer he hung | ow pipe in a foundry, and assisted by hol di ng
pieces in place or by lifting them He did not do any nmeasuring
and did not hang duct work by hinself. Based on the entire
record, | conclude that Loewenbein does not performthe type of
work requiring the skills of the craft unit appropriate here.

Conclusion

Based on the record in this case, | conclude that the

ci rcunst ances since the Board's May 23, 1997 Decision on Review

and Order involving these parties have not sufficiently changed
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to require the placenent of either Charles King or Pau
Loewenbein in the craft unit found appropriate. Neither Charles
Ki ng nor Paul Loewenbein possesses the required skills or
education required of the sheet netal craft and they do not
performthe required craft work. Accordingly, they are excluded
fromthe bargaining unit and are not eligible to vote in the

election directed in this case.
DIRECTION OF ELECTION

An el ection by secret ballot shall be conducted by the
under si gned anong enpl oyees in the unit found appropriate at the
time and place set forth in the notice of election to be issued
subsequent |y, subject to the Board's Rul es and Regul ati ons.
Eligible to vote are those in the unit who were enpl oyed during
the payroll period ending i mediately preceding the date of this
Deci sion, including enployees who did not work during that period
because they were ill, on vacation, or tenporarily laid off.

Al so eligible are enpl oyees engaged in an econom c strike which
commenced | ess than 12 nonths before the el ection date and who
retained their status as such during the eligibility period and
their replacenents. Those in the mlitary services of the United
States may vote if they appear in person at the polls.

Ineligible to vote are enpl oyees who have quit or been di scharged
for cause since the designated payroll period, enployees engaged
in a strike who have been di scharged for cause since the
commencenent thereof and who have not been rehired or reinstated
before the el ection date, and enpl oyees engaged in an economnic

stri ke which commenced nore than 12 nonths before the el ection
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date and who have been permanently replaced. Those eligible

shall vote whether or not they desire to be represented for

col |l ective bargai ni ng purposes by Sheet Metal Wrkers

| nt ernati onal Associ ation, Local No. 18, AFL-Cl O
LIST OF VOTERS

In order to ensure that all eligible voters may have the
opportunity to be infornmed of the issues in the exercise of their
statutory right to vote, all parties to the el ection should have
access to a list of voters and their addresses which may be used
to comunicate with them Excel si or Underwear, Inc., 156 NLRB
1236 (1966); NLRB v. Wman- Gordon Conpany, 384 U.S 759 (1969);
North Macon Health Care Facility, 315 NLRB 359 (1994).
Accordingly, it is directed that within 7 days of the date of

this Decision, the Enployer shall file with the undersigned,

three copies of an election eligibility list, containing the

full nanes (including first and | ast nanes) and addresses of al

the eligible voters, and upon receipt, the undersigned shall make
the list available to all parties to the election. To speed
prelimnary checking and the voting process itself, it is
requested that the names be al phabetized. 1In order to be tinely
filed, such list nust be received in the Regional Ofice, Suite
700, Henry S. Reuss Federal Plaza, 310 West W sconsin Avenue,

M | waukee, W sconsin 53203 on or before March 23, 1999. No
extension of tinme to file this list shall be granted except in
extraordi nary circunstances, nor shall the filing of a request

for review operate to stay this requirenent.



RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board' s Rul es

and Regul ations, a request for review of this Decision may be
filed with the National Labor Rel ations Board, addressed to the
Executive Secretary, Franklin Court, 1099 14th Street, N W,
Washi ngton, DC 20570-0001. This request nust be received by the
Board in Washi ngton by March 30, 1999.

Signed at M| waukee, Wsconsin this 16th day of March, 1999.

Philip E. Bl oedorn, Regional Director
Nat i onal Labor Rel ati ons Board
Thirtieth Region

Henry S. Reuss Federal Plaza

310 West W sconsin Avenue, Suite 700
M | waukee, W sconsin 53203

440 1760 9167 8233



