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DECISION

Statement of the Case

MARGARET G. BRAKEBUSCH, Administrative Law Judge. This case was tried in
Greenville, South Carolina on April 24 and 25, 2003. The charge was filed by Terry Host, an
individual (Host) on December 12, 20021 and later amended on March 7, 2003. Based upon the
original and the amended charge, the Regional Director for Region 11 of the National Labor
Relations Board (the Board) issued a Complaint and Notice of Hearing on March 11, 2003. The
Complaint alleges that Leading Edge Aviation Services, Inc., (the Respondent) violated Sections
8(a)(1), (3), and (4) of the National Labor Relations Act (the Act) by refusing to hire Host on or
about October 31, 2002, because of his concerted activity on behalf of the Aircraft Mechanics
Fraternal Association (the Union) and because he filed charges and/or participated in a Board
proceeding.

On the entire record, including my observation of the demeanor of the witnesses, and
after considering the oral arguments given by Counsel for the General Counsel and Counsel for
the Respondent at the close of the hearing, | make the following:

1 All dates are in 2002 unless otherwise indicated.
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Findings of Fact
I. Jurisdiction

Respondent, a California corporation, is engaged in aircraft maintenance at its facility in
Greenville, South Carolina, where it annually purchases and receives goods and materials valued
in excess of $50,000 directly from points outside the State of South Carolina. The Respondent
admits, and | find that it is an employer engaged in commerce within the meaning of Section
2(2), (6), and (7) of the Act. In its Answer filed April 2, 2003, Respondent denies that the Union
is a labor organization within the meaning of Section 2(5) of the Act and the record contains
little evidence with respect to the Union’s specific functioning and activities. Host testified
without contradiction however, that the Union is a craft oriented independent aviation union that
represents employees of Northwest Airlines, Atlantic Coast Airlines, Alaska Airlines, and
American Transportation Air. In 1999, the Union petitioned the Board to represent mechanics
employed by Lockheed Martin Aircraft Center (Lockheed) and Host served as president of the
Union’s organizing committee. Thus, the record contains uncontroverted evidence that the
Union is an organization in which employees participate and an organization that exists for the
purpose, in whole or in part, of dealing with employers concerning wages, hours, and other
conditions of employment. Accordingly, I find that the Union is a labor organization within the
meaning of Section 2(5) of the Act. See Alto Plastics Mfg. Corp., 136 NLRB 850, 851 (1962).

I1. Alleged Unfair Labor Practices
A. lssues

General Counsel argues that Respondent refused to hire Host on October 31 as a Quality
Control inspector because of his prior Union activity at Lockheed as well as for his having filed a
charge against Lockheed and for his testifying against Lockheed during the Board proceeding.
Respondent argues that Host’s protected activities played no part in its decision not to hire him
for the position of Quality Control inspector.

B. Respondent’s Operation

Respondent has been in operation in Greenville, South Carolina since August 1999.
Respondent’s operation involves two primary groups of services for aircraft. One service
involves paint stripping and sterilizing the outside of aircraft in preparation for re-painting as
well as inside and outside aircraft detailing. The second group of services involves repairing and
servicing the aircraft’s fuel system. The fuel system services operation is performed on a four-
engine turbo prop aircraft known as a P-3. During its 14-year operation in Greenville,
Respondent has been a subcontractor to Lockheed Martin Aircraft Center (Lockheed) and its
operation is contained within the fenced Lockheed property. Although Respondent maintains a
separate office trailer, Respondent’s employees work in the same aircraft hangars with Lockheed
employees. As Respondent’s Director of Military Programs, Craig Arnold is responsible for the
day-to-day management of Respondent’s subcontract facility at Lockheed in Greenville. Arnold
confirmed that Respondent and Lockheed utilize common work areas and he interfaces daily
with Lockheed’s management staff. There are both regularly held meetings and adhoc
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discussions between Respondent’s managers and Lockheed’s managers.
C. Background

Terry Host began working for Lockheed in 1989. His employment as a Quality Control
aircraft inspector continued until March 2001, when he resigned to work for General Electric. In
1998 and 1999, Host became actively involved in organizing activities by the Aircraft Mechanics
Fraternal Association at Lockheed’s Greenville, South Carolina facility. Host testified that as
president of the Union’s organizing committee, he was in charge of all union activities at
Lockheed’s facility. He routinely distributed a union newsletter to maintenance employees at
least once or twice each week during the organizing period. He also wore a Union t-shirt at all
times during the Union’s organizing campaign.

On December 11, 2000, Administrative Law Judge William N. Cates issued a Bench
decision in Lockheed Martin Aircraft Center and Terry J. Host, An Individual? finding that
Lockheed violated Section 8(a)(1) and (3) of the Act by issuing a verbal warning and written
warning to Host because he joined, supported, or assisted the Union and by engaging in
protected concerted activity. In commenting upon Host’s Union activity, Judge Cates stated:

With respect to Union activity, employee Host testified that he contacted the
union and asked about their assisting him in bringing about unionizing of the
employees at the Company herein. The evidence tends to indicate that Mr. Host
served as the focal or lead point for the Union’s activities at the Company,
particularly in the 1999 Union campaign that culminated in an election that |
believe the record reflects was perhaps held in June of 1999. That election went
in favor of the Company by approximately a 2 to 1 vote. During the Union
campaign and at all times thereafter, employee Host wrote dear fellow employee
letters and distributed those to employees at the Company as frequently as two or
more times per week.

Judge Cates also noted that in May and July of 1999, a number of local newspaper
articles mentioned Host by name, included his picture, and referenced him as a supporter of the
Union. Judge Cates further noted that Host solicited employees to sign Union cards and wore
Union t-shirts bearing the Union insignia and he noted that Lockheed’s management officials
knew about Host’s participation in Union activities.

D. Respondent’s Hiring of Quality Control Inspectors

Prior to October 2002, Respondent employed Harry Gaskin as its only Quality Control
(QC) inspector. Arnold testified that in early October, Respondent decided to hire additional QC
inspectors. Respondent planned to promote Gaskin and to hire a replacement for him on first
shift. Additionally, Respondent planned to hire an additional inspector for the new second shift
operation that was scheduled to begin in January to accommodate Lockheed’s January aircraft

2 2000 WL 33665485 (N.L.R.B. Div of Judges).
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arrivals. Each week Respondent receives a report from Lockheed reflecting when different
aircraft are scheduled to arrive at Lockheed for servicing. Based upon Lockheed’s forecast,
Respondent anticipated that it would need a second shift operation to accommodate the January
aircraft arrival.

Respondent advertised in the local newspaper for employees to fill the positions of fuel
systems technicians, structures technicians, QC inspectors, production and fuel systems
managers and leads as well as division manager. Arnold testified that he had been looking for
possibly three QC candidates. He had a 60-day period from the end of October through the end
of December as his timetable for hiring new QC inspectors. He added however, that he had
wanted to complete the hiring by the first of December. Arnold explained that Respondent was
required to have a second inspector by the end of December to prepare for the production
increase predicted by Lockheed.

In early November, Respondent began a limited second shift operation. Two new
individuals were hired and other employees were transferred from first shift to maintain
continuity. Respondent hired Shane Thornley as its first new QC inspector at the end of October.
Thornley only worked for two or three days before he resigned to take a position as a teaching
professional with the Professional Golfers’ Association, which had been his life long dream.
Personnel records reflects that Thornley’s last day of work was October 28.

E. Terry Host’s Application for Employment

When Host worked as a QC inspector for Lockheed, he was responsible for finding any
discrepancies in the aircraft that required repair. After repairs were made by the mechanics, Host
again inspected the aircraft. In order to work as a QC inspector, he was required to submit his
qualifications and appear before a review board. Host met all the requirements to perform the
QC inspection for Lockheed and as Lockheed’s QC inspector for six years; he received
numerous awards for getting out the aircraft in a timely fashion. He also trained other inspectors
while he was employed with Lockheed.

After learning from friends about possible job openings at Respondent’s facility, Host
telephoned Arnold on October 31. Arnold told Host that Respondent was looking for fuel tank
inspectors for the P-3 aircraft and Host immediately faxed his resume to Arnold. Host’s resume
reflected that from 1989 until 2001, he had worked for Lockheed as a QC inspector, performing
inspection duties on line and hangar aircraft and back shop components, as well as inspecting
aircraft technicians’ work prior to releasing aircraft back to service. The resume also reflected
that from 1987 until 1989, Host worked for Lockheed Arabia in Saudi Arabia. Host included in
the resume that in this capacity he assigned duties of 23 mechanics, launched, recovered, and
scheduled maintenance for 16 aircraft; interfaced with Saudi customers, and trained Saudi
Arabian Air Force counter parts. Host served as an aircraft mechanic for the United States Air
Force from 1980 until 1986 and he was licensed as an AP mechanic.3 Arnold testified that an

3 AP mechanic Jeff Meyer testified that this term refers to an airframe and power plant mechanic. Meyer
testified that Lockheed required its QC inspectors to have an AP license.
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AP license is required for Respondent’s inspectors and is issued after specific training that
follows Federal Aviation Administration (FAA) guidelines. Arnold explained that the training is
obtained through a continuous two-year training program at a dedicated school or four years of
hands-on experience with subsequent qualifications and testing by FAA designated examiners.
After receiving Host’s fax, Arnold called and asked Host how soon he could come in to file an
application.

Host met with Arnold later in the day on October 31. Host wore a long sleeve dress shirt,
jeans, and boots. He also wore his prescription sunglasses into the interview because he had
inadvertently left his regular glasses in his car. During the interview, Arnold asked about his
prior qualifications and his experience in working on the P-3 aircraft. Host recalled that he told
Arnold that he would not only be comfortable with the required paperwork but he would be
comfortable with training other employees if needed. Host told Arnold that he would not have
any problem working on second shift and that he would be content starting at $18 an hour.
Arnold told him that Gaskin would contact him and he would be required to take drug test.
Arnold asked him how soon he could start to work. Host testified that he understood that the
only thing standing in the way of his starting was his talking with Gaskin and his taking the drug
test.

After talking with Arnold, Arnold’s administrative assistant Bud Kirley gave Host a tour
of the facility. As Host and Kirley walked through the 1029 Hangar, Host saw several of the
Lockheed employees with whom he had worked over the years. He recalled specifically seeing
and making eye contact with Rich Parker, Lockheed’s P-3 Program Manager. As he continued
the tour, Kirley remarked that Respondent planned to bring in two individuals from out of town
to do the fuel tank maintenance work. Kirley concluded by telling Host that Gaskin would let
him know when he would take the drug test.

On November 1, the next day after Host’s tour of the facility, Arnold telephoned Host.
Arnold told him that he was going to bring in two men from Texas and California to fill the QC
positions. He added that if they did not work out, Host would be his third choice. He suggested
that Host might want to check back with him after the first of the year. Over the weekend, Host
checked with the individuals who were listed as references on his application and learned that
Respondent had not contacted them. On or about November 4™ or 5", Host telephoned Arnold
and asked him to explain again why he was not going to be hired. Arnold told him only that he
was filling the positions with individuals from out-of-town. He assured Host that he had checked
his references and he added: “they spoke very highly of you.” Host recalled that when he told
Arnold that he had contacted his references and he knew that they had not been called, there was
a long pause. Arnold again suggested that there might possibly be a job for him after the first of
the year.

Host asked Arnold if he had spoken with Lockheed’s P-3 Program Manager, Rich Parker.
Arnold acknowledged that he had done so but assured Host that his talking with Parker had
nothing to do with whether he was being hired or not hired. Arnold explained that Parker had
seen Host in the hangar and had asked Arnold questions about him and had asked whether Host
was going to be an employee. Host pressed on and urged Arnold to be honest with him as to
what Parker had told him. Host recalled telling Arnold: “Let’s cut out the B.S. You know you
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can be honest with me about what was said. | went from being hired-or, excuse me, to all I need
to do is taking drug test one day, then I’m the third choice, and, you know, I’d like the truth.”
Arnold then acknowledged that while Parker had told him that Host was a good worker, he also
mentioned that Host had some trouble in his past. Host assured Arnold that he had not left
Lockheed without giving two weeks’ notice and that he had left voluntarily. Host explained that
the only trouble that he had in the past had been related to the Union and added that Lockheed
had been found guilty on five of the six charges in the “Court” case against him. Host testified
that he then confronted Arnold with Kirley’s statement that the individuals coming in from out-
of-town were scheduled for maintenance and not QC positions. Arnold ended the conversation
by telling Host that there was no job available for him and that Arnold could not hire him at all.

F. Jeff Meyer’s Application for the QC position

Just as Host, Jeff Meyer worked for Lockheed as a QC inspector and then later for
General Electric. When Meyer heard about a possible job opening at Respondent’s facility, he
was scheduled for layoff from General Electric for the first week of November. After he faxed
his resume to Respondent’s office around the first of November, he was contacted to come in for
an interview. Meyer recalled that his interview was after Host applied for the job and before his
layoff on November 8.

When Meyer interviewed with Arnold, Arnold told him that Respondent was planning to
bring in employees for second shift in order to keep the work flowing as well as to hire two QC
inspectors. Meyer recalled Arnold’s saying that he needed inspectors and that he needed to hire
fairly quickly. Arnold asked about Meyer’s background and also asked how soon he would be
available to start work. After Meyer’s interview, Arnold telephoned him on or about November
6 and told him that he was in a position to offer Meyer the job at $18 an hour. Meyer asked if he
could have a day or two to think about the offer. Meyer did not take the job however, declining
it for another job offer. When Meyer telephoned Arnold to let him know that he was not taking
the job, Arnold asked him if he knew anyone else who might be interested in the job. Meyer
suggested that Carlos Hoyos and Randy Herman might be interested. Meyer offered to get in
touch with these individuals and let them know of the job openings and he did so after his
conversation with Arnold.

G. Respondent’s Rationale for not hiring Host

Arnold described Host as a good strong candidate for the position. He remembered Host
as having good, well-rounded experience and strong technical skills. Arnold testified that he had
not offered Host the position however, because he had concerns about Host’s interpersonal skills.
As an example, Arnold explained that Host’s wearing sunglasses during the interview prevented
his making eye contact with Host. Arnold added that Host also appeared to have an “over-
confidence level. “ When asked if there were any other reasons that he had not offered Host the
job, Arnold recalled that he had some concerns about Host’s communication skills. He
explained that while Host’s verbal skills were relatively good, his written skills “possibly seemed
lacking”. Although he added that he was not sure if the written communication skills were
lacking, he referred to no written document upon which he had based this doubt. Arnold further
acknowledged that he did not require a writing sample from Host nor did he check with
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Lockheed’s managers about Host’s communication skills or writing ability. Arnold explained
that he thought that Host would have been better suited for the second shift QC position because
it would require less interfacing with Lockheed management. Arnold explained that he would
have extended an offer to Host to work on second shift once he was confident of Lockheed’s
funding for the scheduled aircrafts.

Arnold asserted that while Host was still under consideration, Respondent received
indications from Lockheed that there was no funding committed for new P-3 aircraft after the
first of January. Arnold testified that as a result of receiving this “indication” from Lockheed,
Host was removed from consideration for employment. As an example of this notification,
Respondent submitted a copy of Lockheed’s April 22, 2003 PDM and SARP Aircraft Schedule,
showing the receipt of only three aircraft in 2003. On the schedule, Arnold noted that no
incoming Leading Edge Aviation Service or LEAS work was scheduled to be received after
January 6 through July 8. Respondent also provided its personnel rosters for October 30, 2002
and April 23, 2003, showing a reduction in fuel and detail employees from 50 to 34 employees.

It is undisputed however, that Respondent hired Carlos Hoyos as a QC inspector on
November 18. Hoyos’ resume reflects a fax date of November 13 and Hoyos’ application is
dated November 14. While Arnold maintained that at the time that Carlos Hoyos was hired on
November 18, Host was still under consideration for employment, he never identified the
specific date when Respondent first learned of the funding problem with Lockheed or when Host
ceased to be considered for employment. Arnold maintains that Respondent never hired a
second shift QC inspector and that Respondent no longer has a second shift operation for
production in the fuel system.

Arnold recalled that he telephoned Host the day after his interview to tell him that his
interview had gone well and that he was certainly qualified for the second shift position. Arnold
acknowledged that he had two technicians who came in from out-of-state, however neither of
them were inspectors. He denied that he ever discussed these individuals with Host or that he
had ever told Host that they were hired as QC inspector positions. Arnold denied that he ever
told Host that he could not use him at all.

Arnold denied that he ever offered a position to Meyer. He maintained the only position
that would have been open for Meyer was one on the second shift and Meyer had explained that
he could not take a second shift position because of shared child-care responsibilities. Arnold
testified that while Hoyos’ technical skills* were equivalent to Host, Hoyos’ communication
skills were better. Arnold testified that he had been impressed with Hoyos as open-minded and
receptive to change and “knowing that is key to understanding a whole new Quality Control
system. Arnold added that with Hoyos, there was no concern that he would revert back to old
habits from any previous quality control system.> He described Hoyos as having a better

4 Hoyos’ application reflects that he has an associate’s degree in airframe and power plant technology as
well as experience as an airframe and power plant licensed technician. His non-military work experience includes
work as an airframe and power plant mechanic and technician for three employers including Lockheed during the
period from 1998 to 2000. After 2000, he worked as an assembly line team leader for General Electric.

5 Hoyos’ resume reflects that while he worked as a technician, he had not worked previously as a QC
Continued
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professional demeanor and presentation.
H. Respondent’s knowledge of Host’s Union and protected activities

Arnold acknowledged that he had not spoken with any of Host’s references about his
work. He testified that he had tried to contact one of the individuals but did not reach him. He
confirmed that he had spoken with Rich Parker the same day that he interviewed Host. He also
talked with Lockheed supervisor Joe Janus either the same day or the day after his interview with
Host. Arnold denied that either Janus or Parker told him anything about Host’s involvement
with the Union while at Lockheed. Arnold testified that he had not known about Host’s havin%
filed a charge with the Board or going to court against Lockheed until the week of the April 25"
trial. He admitted however, that within a week or two after interviewing Host, he learned of
Host’s Union organizing. He testified that he had been walking through the shop floor and
employees told him about Host’s involvement in Union organizing. Arnold did not explain how
these conversations came about or why employees would have volunteered such information to
him at that time. Arnold did not deny that Host told him about his Union activity and the court
case when they spoke on November 1.

I11. Factual and Legal Conclusions

General Counsel alleges that Respondent refused to hire Host because of his Union
activity and because he filed charges and/or participated in a Board proceeding. In FES (A
Division of Thermo Power), 331 NLRB No. 20 (2000), the Board defined the elements of a
refusal-to-hire violation, as follows:

To establish a discriminatory refusal to hire, the General Counsel must, under the
allocation of burdens set forth in Wright Line, 251 NLRB 1083, 1980 WL12312
(1980), enfd. 662 F.2d 899 (1*. Cir. 1981), cert. denied 455 U.S. 989, 102 S. Ct.
1612, 71 L. Ed. 2d 848 (1982), first show the following at the hearing on the
merits: (1) that the respondent was hiring, or had concrete plans to hire, at the
time of the unlawful conduct; (2) that the applicants had experience or training
relevant to the announced or generally known requirements of the position for
hire, or in the alternative, that the employer has not adhered uniformly to such
requirements, or that the requirements were themselves pretextual or were applied
as a pretext for discrimination; and (3) that antiunion animus contributed to the
decision not to hire the applicants. Once this is established, the burden will shift
to the respondent to show that it would not have hired the applicants even in the
absence of their union activity or affiliation.

General Counsel has met the requisite burden by showing that Respondent was hiring or
had concrete plans to hire, at the time that Host applied and was rejected for employment.
Arnold testified that he had two positions open at the time of Host’s interview. Arnold further
admitted that while he hired Hoyos, Host’s technical skills were equivalent to Hoyos. A

inspector.
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comparison of Host’s and Hoyos’ resumes reflect that while Hoyos had two to three years of
non-military experience as an airframe and power plant mechanic and technician, Host claimed
12 years of experience as a QC inspector for Lockheed. Thus, both of the first two elements are
established in the refusal to hire analysis.

Respondent argues that General Counsel has not met the burden of establishing the third
element in the analysis. Respondent argues that direct evidence of animus is required and the
record is devoid of such evidence. Certainly, this case is somewhat unique in the fact that there
is no evidence that Host or any other employee engaged in union activity at Respondent’s
facility. All of the Union activity and protected activity in filing and pursuing a Board charge
was directed to Lockheed and not Respondent. Additionally, there is neither an allegation nor
any evidence that Arnold or any other management official engaged in any independent 8(a)(1)
violation. Accordingly, Respondent is correct in its argument that there is no direct evidence of
animus toward Host. Citing Fluor Daniel, Inc., 304 NLRB 970 (1991), Counsel for the General
Counsel argues that animus may be inferred however, even without direct evidence. Contrastly,
Respondent argues that the circumstances involved in the Fluor Daniel, Inc. case are
distinguishable from the facts herein. In Fluor Daniel, an employer failed to hire any of 48
known union supporter applicants. Despite the fact that the applicants had sufficient credentials
and experience to fill the positions, none of the applicants were offered a position, called for an
interview, or even contacted by the employer after submitting their application. Respondent’s
counsel argues that in the instant case, there was only one individual involved and that
Respondent had a legitimate business reason for not offering him a position.

The circumstances of this case are different from Fluor Daniel with respect to the number
of applicants and the existence of direct evidence of knowledge of Union and protected activity.
These differences however, are insufficient to affect the applicability of the Board’s findings to
the instant case. In discussing the burdens of the General Counsel and the respondent under
Wright Line, supra, the Board stated in Fluor Daniel, Inc.: “It is also well settled, however, that
when a respondent’s stated motives for is actions are found to be false, the circumstances may
warrant an inference that the true motive is an unlawful one that the respondent desires to
conceal. The motive may be inferred from the total circumstances proved. Under certain
circumstances the Board will infer animus in the absence of direct evidence. That finding may
be inferred from the record as a whole”. Fluor Daniel, Inc. above at page 970. The Board has
also noted that because there is seldom direct evidence of unlawful motivation, General Counsel
may rely on circumstantial evidence from which an inference of discriminatory motive may be
drawn. See Abbey’s Transportation Services, 284 NLRB 698, 701 (1987).

I find the record as a whole supports an inference of animus. This conclusion is based
upon a number of factors. Respondent acknowledges that at the time that Arnold interviewed
Host on October 31, there were two QC positions to be filled. Respondent contends that it would
have considered Host for the second shift position had it ever materialized. Respondent asserts
that because of the reduction in work from Lockheed, the second shift QC position never came
about. Certainly, Respondent presented evidence to show that there was a reduction in work and
ultimately a reduction in the work force in 2003. Accordingly, while it may be plausible that
there was no second shift QC inspector position available in 2003, Respondent has not credibly
demonstrated a non-discriminatory basis for its failure to hire Host when he applied in October
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2002. Arnold testified that he had only considered Host for the second shift QC position. By
asserting that Host was only considered for the second shift QC inspector position, Respondent
reduces the availability of work for Host. | find Respondent’s asserted reasons for such limited
consideration as pretextual. Arnold admits that Host was a good strong candidate with well-
rounded experience and strong technical skills. Arnold described Hoyos and Host as having
equivalent technical skills. Arnold contends however, that he selected Hoyos over Host because
Hoyos impressed him as being open-minded and receptive to change. He contends that he
wouldn’t’ have concerns about Hoyos reverting to any bad habits from quality control
experience. While he gave no further explanation, he apparently found Hoyos preferable
because he had never worked as a QC inspector in contrast to Host who had 12 years experience
as a QC inspector for Lockheed. Although Arnold described Hoyos as having better
communication skills, he acknowledged that Host’s verbal communication skills were good. He
added that possibly his written skills were lacking. He admitted however, that he neither
required Host to provide a writing sample nor did he check with Lockheed’s managers to
determine Host’s writing ability. He in fact, identified no objective basis for his alleged doubts
of Host’s written communication skills.

It is undisputed that on the same day or the day after Host’s interview, Arnold talked with
Rich Parker and Joe Janus. Arnold denies that either of them told him about any problems with
Host or about his Union activity. Arnold admits however, that Parker was surprised to see Host
on the premises and questioned his presence. Arnold also acknowledged that he had heard from
“some folks” on the floor that when Host left Lockheed there had been “some issues.” Arnold
testified that when he had spoken with Janus, Janus had simply verified Host’s employment and
described him as a good inspector. In the November 2000 trial before Administrative Law Judge
Cates, Host testified that Janus threatened him with discharge for wearing a Union logo t-shirt
rather than a company-provided shirt. In his December 11, 2000 decision, Judge Cates not only
found that Janus’ comments constituted a verbal promulgation of an unlawful uniform policy,
but also an unlawful termination threat because of Host’s union activity. Additionally, Judge
Cates found that Lockheed unlawfully issued a written warning to Host for engaging in protected
concerted activity. The text of the decision indicates that Janus testified that Host was out of his
work area at the time and Lockheed argued that Host was not engaged in protected concerted
activity.

Thus, rather than talking with the references listed in Host’s application, Arnold almost
immediately talked with Janus about Host’s work at Lockheed. 1 find it incredible that Janus
simply verified Host’s employment and described Host as a good inspector without mentioning
Host’s Union or protected activities. It is implausible that Janus would have failed to mention
that Host filed a charge against Lockheed and testified against the company in the unfair labor
practice proceeding. As a result of Host’s testimony, Judge Cates found Janus’s actions violative
of the Act. Although exceptions to the judge’s decision may be pending, it would be naive to
assume that a Lockheed manager named in the judge’s decision would have a casual response to
any inquiry about Host.

Although Arnold asserts that neither Parker nor Janus told him about Host’s Union or
protected activity, he admits that he was told about Host’s Union activity within a week or two of
Host’s interview. He recalled that while walking through the shop floor, employees told him
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about Host’s involvement in Union organizing. Thus, by Arnold’s own admission, he was aware
of Host’s Union organizing activities when he hired Carlos Hoyos on November 18.
Additionally, Arnold did not refute Host’s testimony that he (Host) told Arnold about his Union
activity and the court case when they spoke on November 1. Accordingly, the overall evidence
supports a finding that when Arnold rejected Host for the position of QC inspector, he knew
about Host’s Union activity and his having filed and pursued Board charges against Lockheed. 1
also note that Host filed an amended charge on March 7, 2003 alleging that Respondent not only
failed to hire him because of his Union activity but also because he filed charges and gave
testimony under the Act. The Complaint and Notice of Hearing that issued on March 11, 2003
specifically alleges in paragraphs 7, 9, and 12 that Respondent failed to hire Host because of his
having filed charges and/or participated in a Board proceeding. As the manager who is
responsible for the day-to-day management of Respondent’s Greenville, South Carolina facility,
I find it incredible that he only learned of Host’s having filed charges and his participation in the
Board hearing during the week preceding the April 24, 2003 hearing. Accordingly, | find that
when Respondent refused to hire Host, it did so with knowledge of his prior Union activity and
his protected activity in filing and pursuing charges under the Act. Arnold’s denial of this
knowledge and his denial of any information received from Lockheed managers diminishes his
credibility.

Further, the overall record reflects that Respondent’s reasons for selecting Hoyos rather
than Host were pretextual. Jeff Meyer credibly testified that he interviewed and applied for the
QC inspector position after Host. Meyer recalled Arnold’s telling him that Respondent needed
inspectors and needed to hire fairly quickly. Although Arnold recalled that he interviewed
Meyer, Respondent contended that his application and resume were lost. Arnold testified that he
had not offered a position to Meyer because he knew that Meyer would only be available for a
second shift position. 1 note however, that if Respondent admitted to offering a position to
Meyer on second shift or on any shift, such an offer would adversely affect Respondent’s
rationale for not hiring Host. | found Meyer to be a credible witness. He was not involved in the
Union organizing campaign at Lockheed and has never worked for Respondent. His testimony
appeared straightforward with no inclination to exaggeration or embellishment. | find no basis to
discredit Meyer’s testimony that Arnold offered him a QC inspector job after he submitted an
application and interviewed with Arnold. When Meyer declined the offer, Arnold asked him if
he knew anyone else who might be interested. It was Meyer’s suggestion and his contacting
Carlos Hoyos that led Respondent to Hoyos. Despite the fact that Host was admittedly a good
strong candidate with good experience and good technical skills, Arnold offered the position first
to Meyer and then ultimately to another individual that Meyer suggested. The only rationale that
Arnold could give for not offering the position to Host was his contention that he had “concerns
about Host’s interpersonal skills” and that Host’s written communication skills seemed possibly
lacking. This determination was made however, despite the fact that Arnold did not request a
writing sample from Host nor verify any possible deficiency with Lockheed or any other
previous employer. While Arnold included Host’s wearing of sunglasses during the interview as
one of the considerations in failing to hire Host, he nevertheless asserted that he would have
considered Host for the second shift position if the work had come through from Lockheed.
Such a dichotomy in rationale appears more illustrative of a pretext than a valid consideration.

Additionally, 1 find Arnold’s rationale for not hiring Host less credible based upon
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Arnold’s handwritten notes on Host’s application. (General Counsel Exhibit No. 10) Arnold
testified that during the interview, he noted the last day that Host was scheduled to work for GE.
Written beneath this date are the words “Okay our second shift” with lines drawn through the
words. Arnold identified the next line as “LMAC schedule change” followed by “No”. Arnold
testified that these words were written at a different time and indicated Lockheed’s schedule
change and that Respondent could not hire Host and could not fill another position. The final
portion of Arnold’s handwritten note includes “Carlos Hoyos accepted. Hold for future
openings.” Arnold gave no plausible explanation for going back to Host’s application two to two
and a half weeks later to confirm that the job had been offered to Hoyos or to add the gratuitous
information about his qualifications for second shift and Respondent’s inability to hire him for
that shift. Overall, the notes appear disingenuous and contrived.

Respondent contends that it only considered Host for the second shift position and would
have offered him the job had Respondent received funding from Lockheed to expand the second
shift fuel service operation. 1 do not find Respondent’s argument persuasive. Meyer credibly
testified that he was offered the second shift QC inspector position on or about November 6.
Thus, Meyer’s credible testimony completely undercuts Respondent’s argument that no position
was ever available for Host. Additionally, Arnold admits that the second shift operation began in
November. Two new employees were hired and others transferred from the first shift. Arnold
admits that as late as November 18, Host was still under consideration for employment.
Additionally, Arnold’s explanation as to why Hoyos was the better choice for the day shift QC
inspector position appeared to be fabricated and without substance. Arnold’s assertion that
Hoyos appeared more open-minded and receptive to change is unpersuasive. Additionally
Arnold’s explanation of his concerns about Host’s writing skills was equally questionable when
he admitted that he had no writing sample or information from Lockheed upon which to base this
opinion.

Accordingly, even without direct evidence, | find that an inference of animus and a
discriminatory motive are warranted under all the circumstances of the case. Grant Prideco, 337
NLRB No. 13 (2001). Washington Nursing Home, Inc., 321 NLRB 366, 375 (1996). Thus, even
though there is no overt evidence of animus, an inference of animus may be drawn from
evidence of false reasons and concealment. Finding Host’s and Meyer’s testimony to be more
credible than Arnold, I find that an inference of animus is justified, noting, inter alia, that the
various reasons given by Respondent for its failure to hire Host on either first or second shift are
pretextual. | further note that a pretextual reason supports an inference of an unlawful one.
Keller Mfg. Co., 237 NLRB 712, 717 (1978).

Based upon the record as a whole, | find that the circumstances warrant an inference that
Respondent’s true motive is an unlawful one. See Wright Line, supra, 251 NLRB at 1088 fn. 12
(citing Shattuck Dean Mining Co. v. NLRB, 362 F.2d 466, 470 (9™ Cir. 1966). Finding
Respondent’s asserted reason for its failure to hire to Host as pretextual, | also find that
Respondent has failed to satisfy its Wright Line burden of showing that it would not have hired
Host, even in the absence of his union activity. See FES (A Div. of Thermo Power), supra, 331
NLRB No. 20, slip op. at 4 (2000).

Section 8(a)(4) of the Act provides that it shall be an unfair labor practice for an
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employer to discriminate against an employee because he files charges or gives testimony under
the Act. As the Board noted in General Services, Inc., 229 NLRB 940, 941 (1977), the Board’s
approach to remedying violations of 8(a)(4) has generally been liberal in order that the Board
may perform its statutory function. Under this liberal approach, the Board has included within
the protections of 8(a)(4), job applicants and employees of other employers. Id at 941. The
evidence reflects that General Counsel has established a prima facie case that in refusing to hire
Host, Respondent was motivated at least in part by unlawful reasons and that Respondent has not
met its burden of demonstrating that it would have refused to hire Host absent his filing of
charges with the Board and his testimony and participation in the Board proceeding.
Accordingly, Respondent has not met its burden under the Wright Line analysis and as
established for discrimination analysis under Section 8(a)(4) of the Act. Freightway Corp., 299
NLRB 531, fn. 4 (1990). Accordingly, the record supports a finding that Respondent failed to
hire Terry Host in violation of 8(a)(1), (3), (4) and of the Act.

Conclusions of Law

1. Respondent Leading Edge Aviation Services, Inc. of Greenville, South Carolina is
an employer engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act.

2. Respondent violated Section 8(a)(1), (3), and (4) of the Act by its refusal to hire
Terry Host.

3. The foregoing unfair labor practices affect commerce within the meaning of
Section 2(6) and (7) of the Act.

Remedy

Having found that the Respondent has engaged in certain unfair labor practices, | find
that it must be ordered to cease and desist and to take certain affirmative action designed to
effectuate the policies of the Act.

Having found that Respondent unlawfully failed to hire Terry Host, | shall recommend
that Respondent be required to offer him a job and to make him whole for any loss of earnings
and other benefits, computed on a quarterly basis from October 31, 2002 to the date of proper job
offer, less any net interim earnings, as prescribed in F. W. Woolworth Co., 90 NLRB 289 (1950),
plus interest as computed in New Horizons for the Retarded, 283 NLRB 1173 (1987).

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended:®

6 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted by the
Board and all objections to them shall be deemed waived for all purposes.
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ORDER

The Respondent, Leading Edge Aviation Services, Inc., Greenville, South Carolina, its
officers, agents, successors, and assigns, shall:

1. Cease and desist from:

@) Refusing to employ job applicants because of their union activities or
because of their having filed charges and/or testified in a Board proceeding.

(b) In any like or related manner interfering with, restraining, or coercing
employees in the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the
Act:

@ Within 14 days from the date of the Board’s Order, offer Terry Host
employment in the position for which he sought to apply without prejudice to his seniority or
other rights or privileges to which he would have been entitled absent the discrimination against
him.

(b) Within 14 days from the date of the Board’s Order, make whole Terry
Host for any loses he may have suffered by reason of the discrimination against him as set forth
in the remedy section of this decision.

(c) Within 14 days from the date of the Board’s Order remove from its files
any reference to the unlawful refusal to employ Terry Host and within 3 days thereafter notify
the employee in writing that this has been done and that this personnel action will not be used
against him in any way.

(d) Preserve and, within 14 days of a request, or such additional time as the
Regional Director may allow for good cause shown, provide at a reasonable place designated by
the Board or its agents, all payroll records, social security payment records, timecards, personnel
records and reports, and all other records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay due under the terms of this
Order.

(e) Within 14 days after service by the Region, post at its Greenville, South
Carolina, facility copies of the attached notice marked “Appendix.”” Copies of the notice, on
forms provided by the Regional Director for Region 11, after being signed by the Respondent's
authorized representative, shall be posted by the Respondent immediately upon receipt and

7 If this Order is enforced by a Judgment of the United States Court of Appeals, the words in the notice
reading “POSTED BY ORDER OF THE NATIONAL LABOR RELATIONS BOARD” shall read “POSTED
PURSUANT TO A JUDGMENT OF THE UNITED STATES COURT OF APPEALS ENFORCING AN
ORDER OF THE NATIONAL LABOR RELATIONS BOARD.”
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maintained for 60 consecutive days in conspicuous places including all places where notices to
employees are customarily posted. Reasonable steps shall be taken by the Respondent to ensure
that the notices are not altered, defaced, or covered by any other material. In the event that,
during the pendency of these proceedings, the Respondent has gone out of business or closed the
facility involved in these proceedings, the Respondent shall duplicate and mail, at its own
expense, a copy of the notice to all current employees and former employees employed by the
Respondent at any time since October 31, 2002.

()] Within 21 days after service by the Region, file with the Regional Director
a sworn certification of a responsible official on a form provided by the Region attesting to the
steps that the Respondent has taken to comply.

Dated, Washington, D.C.

Margaret G. Brakebusch
Administrative Law Judge
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APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities

WE WILL NOT refuse to hire applicants on the basis of their activities on behalf of the Aircraft
Mechanics Fraternal Association or any other union.

WE WILL NOT refuse to hire applicants on the basis of their having filed charges and/or
participated in Board proceedings.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the
exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL, within 14 days from the date of the Board’s Order, offer Terry Host employment in
the position for which he applied. If that position no longer exists, we will offer employment in
a substantially equivalent position, without prejudice to seniority or any other rights or privileges
to which he would have been entitled if we had not discriminated against him.

WE WILL, within 14 days from the date of the Board’s Order, remove from our files any
reference to our unlawful refusal to employ Terry Host and, WE WILL, within 3 days
thereafter, notify him in writing that we have done so and that we will not use this personnel
action against him in any way.

LEADING EDGE AVIATION SERVICES, INC.
(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce
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the National Labor Relations Act. We conduct secret-ballot elections to determine whether
employees want union representation and we investigate and remedy unfair labor practices by
employers and unions. To find out more about your rights under the Act and how to file a charge
or election petition, you may speak confidentially to any agent with the Board’s Regional Office
set forth below. You may also obtain information from the Board’s website: www.nlrb.gov.

Republic Square, Suite 200, 4035 University Parkway, Winston-Salem, NC 27106-3323
(336) 631-5201; Hours: 8 a.m. to 4:30 p.m.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE
DATE OF POSTING AND MUST NOT BE ALTERED, DEFACED, OR COVERED BY ANY
OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR
COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE
REGIONAL OFFICE’S COMPLIANCE OFFICER (336) 631-5244.
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