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DECISION ON REVIEW AND ORDER

BY CHAIRMAN HURTGEN AND MEMBERS LIEBMAN
AND BARTLETT

The primary issue in this case is whether the Employer
is exempt from the Board's jurisdiction as a political
subdivision under Section 2(2) of the National Labor
Relations Act. A subsidiary issue is whether a unit of
employees in all of the Employer’s “outreach programs’
on the Bronx Community College (BCC) campus of the
City University of New York (CUNY) constitutes an
appropriate unit for collective bargaining.

On September 1, 2000, the Regional Director for Re-
gion 26 issued a Decision and Order dismissing the peti-
tion, finding that the Employer is an exempt political
subdivision. The Regional Director also found thatin the
event the Board asserts jurisdiction over the Employer, a
unit of employees in all the Employer's outreach pro-
grams on CUNY’s BCC campus constitutes the smallest
appropriate unit. Thereafter, in accordance with Section
102.67 of the Board’s Rules axd Regulations, the En
ployer and the Petitioner filed timely requests for review
of the Regiona Director’s jurisdictional finding, con-
tending that the Regional Director erred in finding that
the Hrployer is an exempt political subdivision. The
Intervenor’ filed an opposition. The Employer also
sought review of the Regiona Director’s unit finding,
contending that either a multicampus unit limited to three
outreach programs, or a unit of all the Employer's en
ployees on the BCC campus of CUNY, is appropriate.
The Petitioner filed an opposition.

On March 22, 2001, the Board granted the BErployer’s
and Petitioner’ s requests for review.

The Board has delegated its authority in this proceed-
ing to a threeemember panel. Having carefully consid-
ered the entire record in this proceeding, we reverse the
Regional Director’s finding that the Employer is an e«
empt political subdivision under Section 2(2) of the Act?

! The Professional Staff Congress of the City University of New
Y ork was permitted to intervene because it has a contractual relation-
ship with the Employer (representing clericals at the Employer’s central
office) and with CUNY (representing instructional employees).

2 The Regional Director based his finding on a single employer
analysis. Even assuming arguendo that the test for political subdivision
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We, therefore, find that the Employer is an employer
under Section 2(2) of the Act and reinstate the petition.
Further, we affirm the Regional Director’s finding that a
unit of the Employer’s employees in all outreach pro-
grams on the BCC campus of CUNY is an appropriate
unit.

I. FACTS

The Employer is a private, not-for-profit, educational
corporation, established under the laws of the State of
New York. The Employer is responsible for the
postaward fiscal administration of grants and contracts
(sponsored programs) awarded by public and private
entities to units of CUNY. CUNY is a large, multicam
pus public university located throughout the City of New
York. The parties stipulated that CUNY is exempt from
the Board’ s jurisdiction under Section 2(2) of the Act.

The Employer was created in 1963 by 12 private n-
corporators under Section 216 of the New York State
Education Law, which authorizes incorporation, in whole
or in part, for educational purposes. The New York
Board of Regents, on behalf of the State Education De-
partment, granted a corporate charter to the incorpora-
tors. The charter designated the 12 incorporators as the
Employer’s first board of directors, with authority to
adopt by-laws, including provisions regarding the selec-
tion of the board of directors. According to the charter,
the corporate purpose of the Employer is to encourage
gifts and grants for CUNY’s benefit; to receive, hold,
and administer these gifts and grants as trustee for
CUNY; to finance research that benefits CUNY; and to
enter into contractual relationships appropriate to the
purposes of the corporation.

In the years following incorporation, the Employer
administered sponsored programs in CUNY’s Graduate
School. In 1970, amid concern over the “sound and pru-
dent management” of sponsored programs by CUNY,
CUNY contracted with the Employer to administer spon-
sored programs for all of CUNY’s operations. The rela-
tionship between the Employer and CUNY is currently
governed by a 1983 agreement between the Employer
and CUNY that designates the Employer as the fiscal
agent for administering all grants and contracts awarded
to any unit of CUNY.

The 1983 agreement specifies the Employer’s respon-
sibilities to include: assisting CUNY in identifying funds
from public and private donors to support programs at
CUNY; serving as joint grantee in applying for such

may be satisfied as a matter of law by afinding that an exempt em-
ployer is a single employer with a non-exempt employer, wefind thet,
as explained below, the record demonstrates that the Employer and
CUNY are not asingle employer.
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funds; administering grants and contracts in accordance
with their terms and conditions;, employing necessary
personnel to conduct the programs, “who shall be
deemed to be employees of the Foundation and not the
University”; purchasing necessary equipment and sup-
plies; providing “administrative functions including con-
trolling and accounting for expenditures’; and establish-
ing policies and procedures regarding personnel and
equipment.

The benefits of being a private, rather than governmen-
tal, corporation were a major consideration in CUNY’s
selection of the Enployer to administer the sponsored
programs. Unlike CUNY, the Employer is not subject to
government competitive civil service requirements or
purchasing practices, such as competitive bidding. A
1969 CUNY resolution® selecting the Employer to ai-
minister programs emphasized this distinction by recog-
nizing that the Employer was needed “because of the
desire to avoid cumbersome State (or city) regulations.”
According to the Employer’'s president, the exemption
from such rules allows the Employer greater flexibility
than would be the case “if the RF [Employer] were an
arm of the University.”

The Employer obtains operating revenues from private
fees charged to CUNY for the aministrative services
that the Employer provides* The Employer receives no
direct taxlevy funds, (i.e.,, government-appropriated
funds), from any appropriating authority or political sub-
division. CUNY, however, operates with publicly a-
propriated funds. The legal and fiscal separation of the
Employer from CUNY prevents the commingling of tax
levy funds and sponsored program funds, which come
from private and public sources.

As provided in the Employer's by-laws, the Em
ployer’ s board of directors adopts an annual budget. The
budget is not approved by CUNY or any governmental
agency. The by-laws require an annual audit by a certi-
fied public accountant designated by the board of direc-
tors. Pursuant to the 1983 agreement with CUNY, the
Employer agreed to prepare an annual financial plan de-
tailing the estimated income from grantors and the En
ployer's expenditures. According to the agreement, the
plan is “subject to the approval” of CUNY and the New

% In 1969, CUNY was governed by the board of higher education of
the city of New York. That authority later was assumed by the current
CUNY board of trustees.

* Thefeeis 7.25 percent of the total sponsored program adiivity a
each college. Most of the fees cover the Employa’ smanagement costs
for its administrative operations. A portion is used to fund some uni-
versity-wide activities, such as faculty research.

® Although the Employer is qualified under Sec. 501(c)(3) of theln-
ternal Revenue Code, it does not claim status under Sec. 501(c)(3) asa
federal, state, or local government unit.

York State director of the budget. The Hrployer also
agreed to submit quarterly financial reports to CUNY’s
board of trustees. The agreement further provides that
the HEnployer's financial condition and operations are
subject to postaudit review by the State conptroller.

The appointment and removal of the Brployer’s board
members is governed solely by the board's by-laws and
without reference to any statute or other law. The num
ber of directors may be changed only by a two-thirds
vote of the board at an annual or special board meeting.
The current by-laws, as amended in 1998, provide for the
selection of a 17-member board of directors. All mem-
bers, except for three who serve ex officio, may be re-
moved by a two-thirds vote of the board for cause or for
absence from four consecutive meetings. No member of
the Employer's board is also a member of CUNY'’s
board of trustees, the highest governing entity of CUNY.

The Employer’'s board of directors is currently com:
prised of the following: CUNY’s chancellor and
CUNY's president of the Graduate School, who serve ex
officio and are the chairperson and vice chairperson of
the board; two CUNY senior college presidents and two
CUNY community college presidents, who are elected to
the board by their fellow CUNY college presidents; ® two
appointees of the chancellor;’ four “at-large” members,
nominated by a nominating committee and then elected
by the board, who “may not be employed by or under
contract to” the Employer or CUNY'; three faculty mem-
bers selected by the CUNY faculty advisory council; the
chair of the faculty advisory council, who serves ex offi-
cio; and a graduate student selected by the doctoral stu-
dent council 2

Although the board of directors is ultimately responsi-
ble for management of the Employer, the daily manage-
ment and supervision of the Employer’s operations and
labor relations is carried out by the Employer’s adminis-

© One of the community college presidents currently on the board is
the president of BCC.

" One of those appointees is CUNY dean of academic affairs, John
Mogelescu. Although titled a “CUNY” dean, Mogelescu is on the
Employer’s payroll, and he identified himself as an employee of the
Employer. Theidentity of the other current appointee is unclear from
the record.

® The current board membership is the product of 1998 by -law
amendments that were designed to “increase the diversity . . . of the
Board.” The amendments created the four at-large seatsthat must be
independent from the Employer or CUNY. The amendments reduced
from four to two the number of members who can be appointed by the
CUNY chancellor. The amendments also removed the requirement that
one of the chancellor’ s appointees be an officer of CUNY, and a provi-
sion that the appointees serve at the pleasure of the chancelor. The
number necessary for a quorum was increased from nine to ten mem-
bers and the affirmative vote necessary to conduct business was raised
from eight to nine members. The amendments increased the overall
size of the board from 15 to 17.
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trators, managers, and supervisory personnel. The board
of directors approves the Employer's $180 million
budget as required by its by-laws, but it appears to meet
only two to three times a year. The Employer’s by-laws
permit a five-member executive committee® to act be-
tween meetings of the board, but the record does not in-
dicate that the committee actively and regularly manages
the Employer’s daily operations. The board of directors
appoints the Employer’s president, but the daily admini-
stration of the Employer is left to its managers, supervi-
sors, and project directors, none of whom sit on the
board.

The Employer’'s management is independent from
CUNY’s management. The Employer employs a sepa-
rate vice president for finance, Edward Kalaydjian, who
oversees financial operations, and a separate director of
human relations, John Zummo, who oversees labor rela-
tions. At the sponsored program level, project directors
are responsible for labor relations decisions and directly
supervise the petitioned-for employees.

Although sponsored programs operate largely on
CUNY’s campuses (for which CUNY is reimbursed),
these operations are not integrated with CUNY’s opera-
tions. Each entity has thousands of employees, with the
Employer alone employing 4500 employees at any one
time, and 10,000 overall each year. The Employer's cen-
tral administrative offices (including its human resources
and payroll, legal affairs, general accounting, internal
audit, and systems information services departments) are
housed in lower Manhattan, separate from CUNY’s al-
ministrative operations. The two entities have separate
payroll and computer operations. They file separate tax
returns. The Employer retains private legal representa-
tion; it is not represented by any governmental agency.
As indicated, CUNY does not approve the HErployer's
budget. No employee interchange occurs between the
two entities. The Employer‘s private health and retire-
ment plans are separate from CUNY’s plans. The En
ployer also has a separate workers' compensation plan.

Further, the Employer's labor relations policies are
separate from CUNY's policies, and the administration
of labor relations is the province of the Employer’s man-
agers, particularly the project directors. Project directors
make hiring decisions for unit employees. In addition,
project directors assign and direct employees in their
respective projects (including maintaining time and leave
records). Project directors or their supervisors evaluate

® The executive committee comprises CUNY's chancellor, CUNY’s
president of the Graduate School, a CUNY college president, the presi-
dent of the Employer, and the chair of faculty advisory council.

employees. They also impose discipline.’® Project direc-
tors may give employees raises. Except for salary
ranges, which may be dictated by the grants and con-
tracts, and for affirmative action, which may be subject
to CUNY’s campus-wide policies' the Employer and
CUNY have separate personnel policies and administra-
tion. Although CUNY managers, such as Dean John
Mogelescu and George Sanchez, vice president of the
office of institutional development of BCC, perform
some “oversight” of sponsored programs, they are not
significantly involved in the daily management or al-
ministration of the Employer or its programs.

The Petitioner seeks to represent a unit of the En
ployer’s employees working in three outreach programs
located on the BCC campus or alternatively, a unit of
employees in al outreach programs on the BCC campus.
The petitioned-for program employees provide educa-
tion, training, counseling, and other outreach services to
welfare recipients and underprivileged individuals in the
community. These programs on the BCC campus h-
clude, be employed gain independence now (BEGIN),
the adult basic education program (ABE), the general
equivalency degree program (GED), and others. The
programs on the BCC campus are largely housed in the
Gould Residence Hall. Some of the programs, such as
the ABE, exist at other campusesin the CUNY system.

Although similar programs are present on other CUNY
campuses, working conditions among the campuses are
very different, particularly since the programs often are
geared to nearby residents. While interchange occurs
among programs on the BCC campus, no significant in-
terchange occurs with programs outside of the BCC
campus. Although each program on the BCC campus
has its own director, the directors sometimes substitute
for each other and thus supervise each other’ s employees.
In addition, the BCC programs often use the same
equipment in the Gould Residence Hall.

The record is not clear regarding the remaining en
ployees of the Employer on the BCC campus. Some
employees work in academic-type programs for matricu-
lating college students, taught by CUNY faculty but
funded through the Employer. The work of these en
ployeesis unrelated to the work of the outreach programs
as it may involve academic research or other matters
relating to the core academic mission of CUNY. There

1 When discharge issues arise, project directors consult or seek di-
rection from Human Relations Director Zummo.

1 The evidence regarding the role of each entity with regard to af-
firmative action policiesisunclear. Although thereisevidence that the
Employer complies to some extent with CUNY campus affirmative
action policies, the Employer also maintains its own affirmative action
policies and practices, and employs an affirmative action officer.
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is no interchange or contact between the outreach pro-
grams and other sponsored programs on the BCC cam
pus. The programs do not share supervision and do not
appear to operate in the same facilities on the BCC cam+
pus.

II. ANALYSIS

A. Jurisdiction

Section 2(2) of the Act provides that the term ‘“em
ployer' ...shall not include ...any State or political
subdivision thereof[.]” To determine whether entities are
political subdivisions, the Board applies the test c-
scribed in NLRB v. Natural Gas Utility District of Haw-
kins County, 402 U.S. 600, 604-605 (1971). Under that
test, entities are exempt from the Board's jurisdiction as
political subdivisions if they are “either (1) created di-
rectly by the state, so as to constitute departments or ad-
ministrative arms of the government, or (2) administered
by individuals who are responsible to public officials or
to the general electorate.” Id. at 604. The Regional
Director found that the Employer is a political
subdivision under both prongs of the Hawkins County
test. We find, contrary to the Regional Director, that the
evidence fails to support a finding that the Employer is
exempt under either prong of the test.

1. The Employer was not created directly by the
State so asto constitute a department or
administrative arm of the government

It is undisputed that 12 private individuals created the
Employer in 1963, under Section 216 of the New York
Education Law, as a private, not-for-profit corporation.
Section 216 authorizes the incorporation of institutions
or associations whose purpose is, in whole or in part,
educational. This section permits an entity to be formed
as a business or not-for-profit corporation. No special
legislative act or action by a public official was required
to create the Employer. Although the Employer’s charter
indicates a corporate purpose that benefits CUNY, noth-
ing in the charter (or the language of Section 216) indi-
cates that the Employer was intended to operate under
CUNY’s control or as a department or administrative
arm of CUNY. Rather, the charter specifies that the gov-
ernance and powers of the corporation are vested solely
in the private incorporators, and not in any governmental
entity such as CUNY.

The plain language of Section 2(2) “exempts only
government entities or wholly owned government corpo-
rations from its coverage—not private entities acting as
contractors for the government.” Aramark Corp. v.
NLRB, 179 F.3d 872, 878 (10th Cir. 1999), citing Tele-
dyne Econ. Dev. v. NLRB, 108 F.3d 56, 59 (4th Cir.

1997); and see aso Pikeville United Methodist Hosp. of
Ky. v. United Steelworkers of Am., 109 F.3d 1146, 1152
(6th Cir. 1997). The creation of the Employer by private
individuals as a private corporation, without any state
enabling action or intent, clearly leaves the Employer
outside the ambit of the Section 2(2) exemption. Further,
the creation of the Employer under Section 216 does not
constitute creation directly by the state or CUNY so asto
congtitute an arm of the state or CUNY. See Jefferson
County Community Center, 732 F.2d 122, 124-126 (10th
Cir. 1984), overruled in other respects, Aramark Corp.,
179 F.3d at 878 (refusing to extend the exemption in
Section 2(2) to government contractors), and Truman
Medical Center v. NLRB, 641 NLRB 570, 572 (8th Cir.
1981) (medical centers, organized under state not-for-
profit statutes and requiring no special legislative action
or ation by public officials, not created directly by the
state so as to constitute a department or arm of the
government); cf. Hinds County Human Resource Agency,
331 NLRB No. 186 (2000) (human resource agency,
created pursuant to enabling statute that specificaly
grants county boards power to establish and operate hu-
man resource agencies and intends that such agencies be
operated under local government control, is created di-
rectly by the state so as to constitute department or ad-
ministrative arm of the government).

The Intervenor contends that since the Employer
serves only CUNY, was created to serve CUNY, and is
controlled by CUNY, it is part of CUNY and can be
characterized as an administrative arm of CUNY. We
disagree. The Intervenor’'s argument ignores the evi-
dence that for nearly 40 years the Employer has operated
as a private corporation. As described above, the En
ployer was incorporated by private individuals. The
Employer, unlike CUNY, does not receive publicly g-
propriated funds for its services. The legal and fiscal
separation from CUNY prevents the commingling of tax
levy funds and sponsored program funds. The Employer
also files separate tax returns and maintains separate le-
ga representation from CUNY. The Employer's em
ployees are covered by a private retirement plan. The
Employer, unlike CUNY, is not subject to government
civil service laws or competitive bidding practices.

In addition, the record demonstrates that the Employer
operates independently of CUNY’s control. While per-
forming services for CUNY, the Employer, through an
independent board of directors and managers, maintains
direct and independent control over its employees, man-
agement, labor relations, budget, and daily operations.
The record establishes that the Employer’ s management,
operations, and labor relations policies and practices are
independent from CUNY'’s policies and practices. Al-
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though the Employer operates on CUNY’s campuses, the
Employer’s operations and employees are not substan-
tialy integrated with CUNY’s operations and employ-
ees.!? Although the Employer agreed in the 1983 con-
tract with CUNY (and not by any statutory mandate) to
submit financial plans and other reports to CUNY, the
State of New Y ork and other state entities, this voluntary
submission of financial information does not demonstrate
any significant control by the government. Cf. Hinds
County Human Resour ce Agency, supra.

We conclude, therefore, that the Employer was not
created directly by the state so as to constitute an admi n-
istrative arm of the government.

2. The Employer is not administered by individuals
who are responsible to public officials or to
the general electorate.

The Employer is administered by a 17-member board
of directors and various managers and supervisors. The
record fails to demonstrate that these administrators are
responsible to any public official or to the general elec-
torate. We find, therefore, that the second prong of the
Hawkins County test is not met.

To determine whether an entity is “administered by”
individuals responsible to public officials or to the gen-
eral electorate, the Board considers whether those indi-
viduals are appointed by and subject to removal by pub-
lic officials. See Hawkins County, 402 U.S. a 605;
Oklahoma Zoological Trust, 325 NLRB 171 (1997). If a
majority of an employer’s board of directors is composed
of individuals responsible to public officias or individu-
als responsible to the general electorate, the employer
may be an exempt political subdivision. See FiveCap,
Inc., 331 NLRB 1165 (2000), enfd. 294 F.3d 768 (6th
Cir. (2002); and Enrichment Services Program 325
NLRB 818, 819 (1998). Further, the Board considers
whether the composition of a board is determined by law,
or solely by the employer’s governing documents. See
Southwest Texas Public Broadcasting Council, 227
NLRB 1560, 1562 (1977); Morristown-Hamblen Hospi-
tal Assn., 226 NLRB 76, 77 (1976); Kentucky River
Community Care v. NLRB, 193 F.3d 444, 450-452 (6th
Cir. 1999); and Crestline Memorial Hospital Assn. v.
NLRB, 668 F.2d 243, 245 (6th Cir. 1982).

The Employer’'s by-laws, enacted by the HEmployer's
board of directors, define how individuals are appointed
to the board and how they can be removed. The ap-
pointment and removal of members is not governed by
any statutory provisions. As delineated below, three

12 Although afew of the Employer’s employees work in conjunction
with CUNY’s managers, the extent of such work is insubstantia gven
the thousands of employees working for each employer.

members of the 17-member board serve ex officio, while
14 members are elected by various groups and can be
removed only by a two-thirds vote of the board for cause
or for absence from four consecutive meetings. None of
these members are appointed by or subject to removal by
public officials.

Specifically, the by-laws provide for the membership
of four elected “at-large” members, who are nominated™
and then elected by the board. The by-laws require that
these four members “may not be employed by or under
contract to” CUNY (or the Employer). Four members of
the board are tenured CUNY faculty but are not selected
by any CUNY official. Rather, three are selected to
serve by their peers on the faculty advisory council. The
fourth serves ex officio as chairperson of the faculty ad-
visory council. A ninth board member is a graduate stu-
dent, selected by fellow graduate students. The remain-
ing eight board members include four CUNY college
presidents, who are not appointed to the board by any
public officias, but who are elected by their fellow col-
lege presidents. Two other members are appointed by
CUNY's chancellor, who, along with the president of the
Graduate School, serves on the board ex officio.

In addition, it is undisputed that no member of the
Employer’s board also serves as a member of CUNY’s
board of trustees. Further, except for those members
serving ex officio, board members are removable only by
atwo-thirds vote of the board, for cause or absence from
four consecutive meetings.**

Significantly, the membership of the chancellor, presi-
dent of the Graduate School, and the college presidents
on the board is not determined by any statutory or other
legal mandate, but solely by the Employer by-laws. See
Minneapolis Society of Fine Arts, 194 NLRB 371, 372
(1971) (although some trustees hold their trusteeship
because of their public office, the Board finds it signifi-
cant that trustees who are public officials were made ex
officio trustees by virtue of the employer’s articles of
incorporation, and not by virtue of any state require-
ment); Southwest Texas Public Broadcasting Council,
227 NLRB at 1562 (finding it significant that both the
representatives of public institutions on employer’s board
and the number of trustees appointed by such public in-
stitutions were determined solely by the employer’s arti-
clesof incorporation).

13 The at-large members are nominated by a board committee con-
sisting of two college presidents, one faculty member and one at-large
member.

14 Contrary to the contention of the Intervenor that t hefour a-lage
members serve “at the pleasure of the Chancellor,” the 1998 by -lav
amendments eliminated this provision. The current by -laws clearly
provide that all but the ex officio board membersare removable only by
atwo-thirds vote of the board of directors.
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Even if we were to assume that CUNY’s chancellor
and the president of the Graduate School, as ex officio
board members, are indirectly appointed and removable
by CUNY, this evidence would demonstrate that only
two members of the 17-member board, substantially less
than a majority, are responsible to a public entity. Even
further assuming that the four college presidents, and two
appointees of the chancellor, are responsible to CUNY,
the other 9 members (four faculty, four at-large mem
bers, the graduate student) would still not be responsible
to CUNY.

Given the undisputed method of gpointment and re-
moval of the board members, we find that none of the
board members, whatever their professiona affiliation
with CUNY, are responsible to CUNY in their capacity
as board members. Compare S. Paul Ramsey Medical
Center, 291 NLRB 755, 758 (1988) (medica center is
not an exempt political subdivision since no requirement
that board of directors be public officials or appointed by
public officials, and no provision providing for their re-
moval by public officials) with Oklahoma Zoological
Trust, supra, 325 NLRB at 172 (zoo is an exempt politi-
cal subdivision since trustees are appointed by an elected
public official and removable by the district court). We
conclude, therefore, that a majority of the Employer’s
board of directorsis not responsibleto any public official
or the general electorate.

Further, the daily operations of the Employer are im
plemented by the Employer’s managers and supervisors,
who ultimately are responsible to the Employer’s board
of directors and not any managers, supervisors, or other
personnel within CUNY or any other government
agency. It is undisputed that the Employer’s managers
and supervisors are not appointed or removable by
CUNY public officials. These managers administer all
of the Employer’s operations, including its financial op-
erations, separately and independently from CUNY and
the State of New York. Although the Employer agreed
in 1983 to submit a financial plan to CUNY and to the
New York State director of budget, and copies of other
financial reports and audits to government entities, there
is no evidence that the Employer’'s management is le-
sponsible to CUNY, the State of New York, or any other
government entity for the Employer’s budgetary or daily
financial operations.

We conclude, therefore, that the Employer is not a-
ministered by individuals who are responsible to public
officials or the general electorate.

3. The Employer and CUNY arenot a
single employer

The Regional Director found that the Employer is a
political subdivision under Hawkins County based on his
finding that the Employer and CUNY constitute a single
employer. Even assuming that the Hawkins County test
could be satisfied through a single-employer analysis, a
question we do not reach, we find the evidence does not
support the Regional Director’s single employer finding.

The Board’'s test for determining whether employers
constitute a single employer is succinctly set forth in
Mercy Hospital of Buffalo, 336 NLRB 1282, 1283-1284
(2001):

Four criteria determine whether a single employer rela:
tionship exists: (1) common ownership; (2) common
management; (3) functional interrelation of operations,
and (4) centralized control of labor relations. It iswell
established that not all of these criterianeed to be pre-
sent to establish single employer status. Single em+
ployer status ultimately depends on "all the circum
stances of acase" and is characterized by the absence
of an "arms-length relationship found among uninte-
grated companies." The Board has generally held that
the most critical factor is centralized control over labor
relations. Common ownership, while significant, isnot
determinative in the absence of centralized contro over
labor relations. (Footnotes omitted).

As detailed above, the Employer is a not-for-profit
corporation, while CUNY is a public university. The
Employer was created by private individuals and not by
CUNY. Neither employer is “owned” by shareholders
nor by any other proprietary means. Indeed, no party
contends that these two entities share the traditional &-
tributes of common ownership. The evidence, therefore,
does not demonstrate the existence of common owner-
ship between the Employer and CUNY .

Nor are these entities controlled by common manage-
ment. The Employer's board of directors ultimately is
responsible for the management of the Employer, and the
Employer’s managers, supervisors and project directors
conduct the daily management of the Employer’s overall
operations. None of these personnel servein any similar
capacity with CUNY. Further, the Employer's manag-
ers, supervisors, and project directors manage the En
ployer independently of any control by CUNY. A-
though the Employer’s board of directors includes sev-
erd CUNY-effiliated individuals, no member of
CUNY’s board of trustees is a member of the Em
ployer’s board of directors. The record fails to demon-
strate any significant managerial control by CUNY over
the Employer’s operations. We find, therefore, that the
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evidence fails to demonstrate that the Employer and
CUNY share common management.

The Employer’s labor relations policies and practices
are independently administered by the Employer. The
Employer employs a director of human resources, and
various program directors and other supervisors to a-
minister labor relations. Labor relations decisions, such
as hiring, firing, discipline, assignment and direction, are
made by the Employer, independently of CUNY’s man-
agement. Benefits for the Employer's employees, n-
cluding health and retirement plans, are determined by
the Employer and not by CUNY. Responsibility for la-
bor relations is not vested in CUNY’s managers but in
the Employer’s project directors, their supervisors, and
the human resource director. The record, therefore, does
not demonstrate the existence of centralized control of
labor relations.

Although the Employer performs the postaward fiscal
administration of grants and contracts for CUNY, the
daily operations of the two entities are not substantially
integrated. The Employer’s central administration is
housed and operated separately from CUNY’s admini-
stration. Although the outreach programs operate on
CUNY’s campuses, the Employer’s program directors
operate the programs independently of CUNY adminis-
trators. In addition, CUNY is reimbursed for any e-
penses related to the use of its facilities. The two em
ployers have separate computer and payroll operations,
different health and retirement plans, and separate work-
ers compensation plans. No employee interchange takes
place between the two entities!® The employers file
separate tax returns and retain separate legal representa-
tion. The two employers must maintain alegal and fiscal
separation to prevent the commingling of taxlevy funds
and sponsored program funds. We find that, while the
Employer provides a necessary function for CUNY pur-
suant to its contractual commitments, the evidence does
not demonstrate the presence of substantial interrelated
operations between the Employer and CUNY .

Based on our examination of the four criteria of single
employer status, we find that the record does not support
the Regional Director’'s finding that the Enployer and
CUNY are asingle employer. The record does not dem-
onstrate that the Employer and CUNY are commonly
owned or that their operations are commonly managed.
Nor are labor relations centrally controlled, which is the
critical factor in determining single employer status.
Finally, although the Employer provides the function of

15 Given the thousands of employees working for each employer, we
find that the few isolated instances of employees on the Employer’s
payroll working in the offices of CUNY’s managers are not representa
tive of the otherwise separate operations of the two employers.

postaward fiscal administration for CUNY’s grants and
contracts, the record demonstrates that the Employer
operates independently of CUNY in performing this
function. Accordingly, we find that the Employer and
CUNY do not constitute asingle employer.

4, Conclusion

For al the preceding reasons, we find that the evidence
fails to satisfy the Hawkins County test for an exempt
political subdivision because the Employer is neither
created directly by the state so as to constitute a depart-
ment or administrative arm of the government, nor al-
ministered by individuals who are responsible to public
officials or to the general electorate. Accordingly, we
find that the Employer is an employer within the mean-
ing of Section 2(2) of the Act.*®

B. Appropriate Unit

As detailed below, the Regional Director also made an
aternative determination concerning the appropriate unit
for collective bargaining if the Board asserted jurisdic-
tion.)” We agree with the Regional Director that a unit of
all outreach programs limited to the BCC campus is g-
propriate. Thus, the Regional Director correctly found
that the single facility presumption as applied to the BCC
campus has not been rebutted. Further, the Regional
Director correctly found that a unit of all outreach pro-
grams on the BCC campus, excluding all other program
employees, is an appropriate unit.

The Employer contends that a university-wide, multi-
campus unit of the adult basic education program (ABE),
be employed gain independence now (BEGIN), and gen-
era equivalency degree program (GED) is appropriate,
or a BCC campus-wide unit of all the Employer’s pro-
gram employees, which would include all outreach and
other (nonoutreach) program employees. The Employer
contends that the unit found appropriate is not a distinct,
identifiable group within the Employer’ s operation.

Turning first to the unit scope issue, to determine
whether the single-facility presumption has been rebut-
ted, the Board considers such factors as centralized con-
trol of over daily operations and labor relations, includ-
ing the extent of local autonomy; similarity of skills,
functions and working conditions; degree of employee
interchange; geographic proximity; and bargaining his-

16 Contrary to the contention of the Intervenor, the record esteb-
lishes, and we find, that the Employer also meets the Board's discre-
tionary jurisdictional requirements. See Semons Mailing Service, 122
NLRB 81 (1958).

” The Regional Director found that the petitioned-for unit of three
programs on the BCC campus is not appropriate and broadened the unit
to include all outreach programs on the BCC campus, but excluding al
nonoutreach employees of the Employer. The Petitioner does not ss&k
review of this finding.
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tory, if any. New Britain Transportation Co., 330 NLRB
397 (1999).8

The outreach programs are operated by project direc-
tors. Although the Employer has common personnel
policies that apply to all its programs, the project direc-
tors have significant local autonomy. They supervise
and direct, hire, and impose discipline.l® They have
given employees promotions and wage increases.

While similar outreach programs exist at many other
campuses in the CUNY system, there is wide variation in
the functioning of these programs. Working conditions
among the campuses are very different, particularly since
the programs often are geared to nearby residents. The
record contains no significant evidence of interchange of
program employees among the campuses for these pro-
grams. We therefore affirm the Regiona Director’s find-
ing that the single facility presumption has not been re-
butted.

We further find that the Regiona Director correctly
limited the unit to al outreach program employees. Con-
trary to the Employer, the record establishes that the out-
reach programs are functionally distinct from the Hn
ployer’ s other operations on the BCC campus.

The outreach programs provide a common function:
educational and training services to welfare recipients
and underprivileged individuals. The programs are
housed largely in one campus location, the Gould Resi-
dence Hall. The employees of the outreach programs use
similar skills and have similar working conditions, al-
though there is some variation in skills and duties de-

18 For groups on college campuses other than faculty and those
closely related to that function, “the Board applies the rules tradition-
ally used to determine the appropriateness of aunit in an industrial
setting.” Livingstone College, 290 NLRB 304, 305 (1988); and Corndl
University, 183 NLRB 329, 336 (1970).

19 Program managers, however, consult with the Employer’ soentrdl
human relations office whether to discharge employees.

pending on the services provided by a program. Benefits
are the same, although salaries vary among programs.

The employees sometimes interchange among the pro-
grams in Gould Residence Hall on a forma and informal
basis. While each program has its own director, the di-
rectors someti mes substitute for each other and supervise
each other’s employees. The programs are functionally
integrated as they often use the same facilities and

equipment.

A BCC campus-wide unit would include employees
from a variety of programs largely unrelated to the func-
tion of the outreach programs. Many of the employees
the Employer would include apparently work in core
academic-type programs for matriculating college stu-
dents, taught by CUNY faculty but funded through the
Employer. Although they receive the same benefits and
work similar hours as the outreach employees, they share
no other community of interest. We find that the Re-
gional Director correctly excluded the nonoutreach em
ployees because college programs bear no relationship to
noncollege programs designed to assist individuals with
basic educational and job-training needs.

Accordingly, we affirm the Regiona Director’s find-
ing that a unit of al outreach program employees on the
BCC campus, excluding al other program employees,
constitutes an appropriate unit.

ORDER

The Regional Director's Decision and Order finding
that the Employer is a political subdivision is reversed,
but his finding that a unit of all outreach program em
ployees on the BCC campus is an appropriate unit is &-
firmed. The petition is reinstated, and this case is re-
manded to the Regional Director for further appropriate
action.



