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Roll and Hold Warehouse and Distribution Corp.
and United Steelworkers of America Subdis-
trict 1, AFL—CIO. Case 13—-CA—33306

October 8, 1997
DECISION AND ORDER

By CHAIRMAN GOULD AND MEMBERS FOX AND
HIGGINS

On May 10, 1996, Administrative Law Judge Thom-
as R. Wilks issued the attached decision. The Respond-
ent and the General Counsel each filed exceptions and
supporting briefs and briefs in answer to the others
exceptions.

The National Labor Relations Board has considered
the decision and the record in light of the exceptions
and briefs and has decided to affirm the judge's rul-
ings, findings,* and conclusions only to the extent con-
sistent herewith.

The judge found that the Respondent violated Sec-
tion 8(a)(1) of the Act by removing a Union newsletter
from a bulletin board because it objected to the con-
tent, and by threatening to retaliate against employees
because the Union filed a complaint with a state agen-
cy over workplace safety issues. We adopt these find-
ings for the reasons stated by the judge.

The judge, aso, however, dismissed an 8(a)(5) and
(1) dlegation concerning the Respondent’s unilateral
implementation of a written point system attendance
policy. He determined that the Respondent had pro-
vided sufficient advance notice about its intent to im-
plement the plan to allow the Union an opportunity to
bargain, and that by failing to request bargaining, the
Union forfeited its rights. We disagree with the judge’s
disposition of this issue.

The Union, United Steelworkers of America, Sub-
district 1, has represented a unit of the Respondent’s
warehouse employees since 1987. Over a period of ap-
proximately 1-1/2 years, ending in October 1993, the
parties engaged in negotiations for a collective-bar-
gaining agreement. Union Staff Representative William
Trella served as chief spokesperson for the Union and
the Respondent’s plant manager, Glenn Becker, partici-
pated as a representative for the Company. No contract
was agreed upon during those negotiations. At all rel-
evant times, the Union has been represented within the
facility by two unit employees, Warren Fryer as unit
chairman and Terry Edwards as griever.

1The Respondent and the General Counsel have each excepted to
some of the judge's credibility findings. The Board's established pol-
icy is not to overrule an administrative law judge's credibility reso-
lutions unless the clear preponderance of al the relevant evidence
convinces us that they are incorrect. Sandard Dry Wall Products,
91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d Cir. 1951). We have
carefully examined the record and find no basis for reversing the
findings.
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It is undisputed that on February 6, 1995, the Re-
spondent implemented and has since maintained a
written point system attendance policy for the ware-
house employees. This system was developed by Beck-
er, in consultation with his supervisors. It replaced an
unwritten, informal attendance policy.

In January 1995, Becker began distributing written
copies of the new plan to employees and met with
them in small groups to explain how it would work.
Based on Becker’'s credited testimony, the judge found
that Fryer and Edwards, like other employees, each at-
tended one of these meetings. Thereafter, in early Feb-
ruary, just prior to the implementation date, the Re-
spondent had all employees sign a document stating
that they had received a copy of the plan’s provisions.

It is undisputed that the Respondent did not notify
any representative of the Union of its intention to im-
plement a new attendance policy before distribution of
the plan for discussion in the small employee groups
presided over by Plant Manager Becker. Fryer, and
possibly Edwards, expressed some disagreement with
the new policy, but did not, in the midst of these dis-
cussions or thereafter request bargaining. Similarly,
Trella, who was never notified by the Respondent, but
was informed of the policy by Fryer sometime in Janu-
ary after the meetings, made no bargaining request.

The judge implicitly found it immaterial that the
Union had not been given notice before the discussion
meetings with employees, finding that the actual notice
received by Fryer and Edwards when they attended the
employee discussion meetings, and the notice received
by Trella through them, was sufficient because it was
before the policy was actualy implemented. He con-
cluded that by failing to request bargaining after such
notice, the Union ‘‘defaulted its bargaining rights,”’
and the Respondent therefore did not violate the Act
by implementing the policy.

In exceptions, the General Counsel contends that the
plan was presented as a fait accompli, precluding the
possibility of meaningful bargaining, and that therefore
the Union had no reason to request bargaining. By pre-
senting the plan in the manner that it did, rather than
giving advance notice to Fryer, Edwards, and Trella, as
representatives of the Union, the General Counsel ar-
gues that the Respondent acted in disregard of its bar-
gaining obligations. We agree.2

The Respondent raises four defenses against the
charge that its implementation of the attendance policy
change violated Section 8(a)(5) and (1) of the Act: (1)
that the policy was not a material change in working

2The General Counsel also disputes some of the judge’s credibility
resolutions, but we find it unnecessary to disturb those. Our decision
rests on facts that either were found by the judge or are not disputed
by the Respondent. As indicated in our statement of facts, above, for
example, we accept the finding that Trella was indirectly informed
of the new policy before February 6.
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conditions; (2) that there was no Union to whom any
bargaining obligation was owed because the Union had
abandoned the unit; (3) that the Union had waived its
right to notice by a history of acquiescing in various
changes to working conditions; and (4) that the Union
waived the right to bargain through the failure of its
representatives to request bargaining after they re-
ceived actual notice of the policy and before its imple-
mentation.

The judge correctly rejected the first two defenses
and little need be said about them. Under the old infor-
mal system, athough discipline was imposed when
employees’ attendance infractions ‘‘reached the point
of non-toleration,”’ there was no systematic weekly re-
view of timecards. Employees thus might profit by
having infractions escape notice, but also, in the ab-
sence of formal standards, might suffer under a regime
of inconsistent treatment and favoritism. Indeed, it was
to respond to this criticism that Becker said he
changed the system. The new policy, thus, represented
a material and significant change in working condi-
tions and was therefore a mandatory subject of bar-
gaining.3 As for abandonment of the unit by the
Union, the Respondent had never been advised of any
disclaimer, and in-plant representatives Fryer and Ed-
wards remained in place. Fryer testified, for example,
that he regularly brought employee grievances regard-
ing workplace matters such as wages and safety com-
plaints to the attention of management, and that his
concern over management’s inaction on certain safety
grievances had finally led him to file the complaint
with the state safety agency in the fall of 1994.

The Respondent’s contention that the Union had
waived bargaining rights by acceding to unilateral
changes in various other working conditions over the
years is in conflict with long-established precedent that
a mere failure to invoke bargaining rights over particu-
lar changes in the past does not represent a waiver of
such rights over other changes in the future. NLRB v.
Miller Brewing Co., 408 F.2d 12, 15 (9th Cir. 1969).
Accord: E. R. Seubner, Inc., 313 NLRB 459 (1993);
Johnson-Bateman Co., 295 NLRB 180, 188 (1989).

The waiver defense that the judge accepted—based
on notice to representatives of the Union before the
new policy was implemented—improperly disregards
the circumstances in which those representatives
learned of the policy. One of the purposes of initial
notice to a bargaining representative of a proposed
change in terms and conditions of employment is to
alow the representative to consult with unit employees
to decide whether to acquiesce in the change, oppose
it, or propose modifications. A union’s role in that
process is totally undermined when it learns of the
change incidentally upon natification to all employees

3See Ciba-Geigy Pharmaceuticals Div., 264 NLRB 1013, 1016
(1982), enfd. 722 F.2d 1120, 1126-1127 (3d Cir. 1983).

and especialy when, as here, management presides
over the process by which unit employees critique the
proposal. Detroit Edison Co., 310 NLRB 564, 565-566
(1993). See also Ciba-Geigy Pharmaceuticals Div.,
supra, 264 NLRB at 1017 (‘‘most important factor’
dictating finding that employer’'s announcement of
change was ‘‘fait accompli’’ was that it was made
without ‘*special notice’’ in advance to the union, the
union’s officers ‘*having become aware of this merely
because they themselves were employees’’). Here, as
the credited testimony of Becker, the Respondent’s
own manager, establishes, he presided over a ‘‘full
blown discussion of what the policy was about,” with
Fryer and Edwards present simply on the same footing
as other employees, all hearing about this change for
the first time.4

Cases on which the Respondent relies for its conten-
tion regarding the adequacy of this notice to the Union
through notice to all employees are distinguishable. In
Haddon Craftsman, 300 NLRB 789 (1990); Associated
Milk Producers, 300 NLRB 561, 562-563 (1990); and
Jim Walter Resources, Inc., 289 NLRB 1441, 1442
(1988), notice was given to union officials either in a
meeting or in a letter before general notice was given
to employees.> In no case cited by the Respondent did
the employer engage the employees in direct discus-
sion of the proposed change.

It would not have been difficult for the Respondent
to send a note to Union Representative Trella before
announcing its change to employees. The Respondent’s
reason for not doing so was simply that it felt it owed
no obligation of giving notice and an opportunity to
bargain to the Union. As the following passage from
Becker’s testimony on direct examination indicates, the
Respondent simply believed it was entitled to act uni-
laterally:

Q. Tell us whether it was your position, well,
tell us what your position was regarding whether
you had to consult with the union, bargain with
them, or given them more notice than you did
when the February attendance policy went into ef-
fect.

41t is precisely this point which our dissenting colleague dis-
regards when he asserts that the Union had time to consult with em-
ployees prior to implementation of the attendance policy change. By
announcing the new policy to the Union at the same time as al other
employees, the Respondent essentially ignored the representative sta-
tus of the employees’ bargaining agent. Such failure to acknowledge
the Union’s proper role in negotiating terms and conditions of em-
ployment severly diminished, if not effectively foreclosed, any
meaningful opportunity for the Union to exercise its authority in any
subsequent discussion of this matter.

5In Jim Walter Resources, supra, there had been a notice posted
to employees before the meeting with union officers, but the change
at issue in the case (regarding payment of insurance premiums dur-
ing a strike for employees on disability) was first explained at the
meeting with representatives of the union.
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A. | didn't think there was any need to. We
never did it before. There were all kinds of poli-
cies that were coming out. What was the dif-
ference in this policy, heck, | hadn’t talked with
anybody since October 27th.

Q. Of what year?

A. Ninety-three . . . .

In short, the Respondent has essentially acknowledged
that it never intended to bargain in good faith over this
change.® The Respondent failed to test its belief that
the Union would not wish to bargain over the new pol-
icy, and it thus assumed the risk that the Union might
object to lack of proper notice of the change.”

For all of the reasons stated above, we find that the
Respondent had an obligation to give timely notice of
its new attendance policy to a representative of the
Union before it made a general announcement to the
employees. By failing to do so before discussing the
new policy with its employees and then implementing
it, the Respondent violated Section 8(a)(5) and (1) of
the Act.

AMENDED CONCLUSIONS OF LAW

Insert the following as Conclusion of Law 4 and re-
number subsequent conclusions accordingly:

‘4. By unilaterally and without providing notice to
the Union, implementing a new written point system
attendance policy, the Respondent violated Section
8(a)(5) and (1) of the Act.”

ORDER

The National Labor Relations Board orders that the
Respondent, Roll and Hold Warehouse and Distribu-
tion Corp., Gary, Indiana, its officers, agents, succes
sors, and assigns, shall

1. Cease and desist from

(a) Threatening employees with reduced bonuses be-
cause their union representative, in concert with fellow
employees, filed complaints with the Indiana Occupa-
tional Safety and Heath Administration (IOSHA)
which resulted in fines that it paid.

6This admission that the Respondent took the position that it had
no need to consult with the Union about any change in policy distin-
guishes this case from WPIX, Inc., 299 NLRB 525 (1990). Chairman
Gould agrees WPIX is factually distinguishable but does not find it
necessary to determine whether that case was correctly decided.
Member Fox believes that WPIX, Inc. was incorrectly decided, but
agrees that it is, in any event, distinguishable from this case.

7The Respondent’s disregard for its bargaining obligation was not
lost on the Union, leading to the perception that the announced pol-
icy was a fait accompli. Thus, unlike the dissent, we do not find it
appropriate to penalize the Union for its faillure to make a request
for bargaining that it reasonably believed would be futile.

(b) Enforcing its policy permitting employees to use
the employee warehouse bulletin board selectively and
disparately by removing therefrom Union newsletters
containing legitimate, reasonable, union business mat-
ters and telling employees that they could not post the
newsletter on the bulletin board.

(c) Unilaterally and without providing notice to the
Union, implementing changes in terms and conditions
of employment, including changes in its attendance
policy.

(d) In any like or related manner interfering with,
restraining, or coercing employees in the exercise of
the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(8) Rescind the written point system attendance pol-
icy unilaterally implemented in February 1995.

(b) Post at its facility in Gary, Indiana, copies of the
attached notice marked ‘‘Appendix.’’8 Copies of the
notice, on forms provided by the Regional Director for
Region 13, after being signed by the Respondent’s au-
thorized representative, shall be posted by the Re-
spondent immediately upon receipt and maintained for
60 consecutive days in conspicuous places, including
al places where notices to employees are customarily
posted. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, de-
faced, or covered by any other material.

(c) Notify the Regiona Director for Region 13, in
writing, within 20 days from the date of this Order,
what steps the Respondent has taken to comply.

MEMBER HIGGINS, dissenting.

| do not agree that Respondent violated Section
8(a)(5) by refusing to bargain about the new attend-
ance policy. | agree with the judge that the Union had
ample opportunity to request bargaining on this sub-
ject. It never made that request. Absent a request to
bargain, | find it difficult to conclude that Respondent
refused to bargain.t

It is clear that the two on-site union representatives,
in January 1995, learned of the proposed change. It is
equally clear that they told Union Staff Representative
Trella, in January, of the proposed change. Notwith-
standing this, none of these persons requested bargain-
ing prior to implementation of the change on February
6.

8|f this Order is enforced by a Judgment of the United States
Court of Appeals, the words in the notice reading, ‘‘Posted by Order
of the National Labor Relations Board’’ shall read ‘‘Posted Pursuant
to a Judgment of the United States Court of Appeas Enforcing an
Order of the National Labor Relations Board."”’

1Associated Milk Producers, 300 NLRB 561 (1990); Jim Walter
Resources, 289 NLRB 1441 (1988).
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My colleagues find that the policy was a fait
accompli as of the January meetings. The record does
not support this finding. Indeed, the whole purpose of
the January meetings was to find out whether anyone
had questions or problems about the proposed policy.
Even as late as February 5 and 6, Respondent was still
seeking input on the proposal. Thus, there is no sup-
port for the proposition that the policy was etched in
stone in January.

My colleagues also assert that the Union had no
time to consult with employees before the change. |
disagree. From the time of the January meetings until
the implementation on February 6, the Union had time
for such consultation. | recognize that the Union
learned of the proposal at the same time as the em-
ployees learned of it. However, this did not preclude
subsequent consultation.

Finally, my colleagues contend that Respondent
would not have bargained about the new policy even
if it had been asked to do so. The simple answer to
this contention is that the Union never put Respondent
to the test.2 As stated above, it is difficult to find a
refusal to bargain, absent a request to bargain or the
presentation of a fait accompli. In this instant case,
there was neither.

2WPIX, Inc., 299 NLRB 525 (1990).
APPENDIX

NoOTICE TO EMPLOYEES
POsSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated the National Labor Relations Act and has or-
dered us to post and abide by this notice.

WE wiLL NOT threaten employees with reduced bo-
nuses because their union representative, in concert
with fellow employees, filed complaints with the Indi-
ana Occupational Safety and Health Administration
(IOSHA) which resulted in fines that we paid.

WE wiLL NOT enforce our policy permitting employ-
ees to use the employee warehouse bulletin board se-
lectively and disparately by removing therefrom union
newsletters containing legitimate, reasonable union
business matters, and we wiLL NOT tell employees that
they cannot post the newdletter on the bulletin board.

WE wiLL NOT unilaterally and without notice to the
Union, implement changes in terms and conditions of
employment and WE wiLL rescind the written point
system attendance policy we unlawfully implemented
in February 1995.

WE wiLL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of their
rights guaranteed you by Section 7 of the Act.

RoLL AND HOLD WAREHOUSE AND Dis-
TRIBUTION CORP.

Mary F. Herrman, Esqg., for the General Counsel.

Leonard R. Kofkin, Esq., of Chicago, Illinois, for the Re-
spondent.

Mr. William Trella, Staff Representative, for the Charging
Party.

DECISION

STATEMENT OF THE CASE

THOMAS R. WILKsS, Administrative Law Judge. The under-
lying unfair labor practice charge in this case was filed on
April 7, 1995, and a subsequent amended charge was filed
on April 17, 1995, by United Steelworkers of America, Sub-
district 1, AFL-CIO (the Union) against Roll and Hold
Warehouse and Distribution Corp. (the Respondent). There-
after, a complaint was issued against the Respondent by the
Acting Regional Director of Region 13 on May 31, 1995.

The complaint aleges, and it is admitted, that on Novem-
ber 30, 1987, the Union was certified as exclusive collective-
bargaining agent for an appropriate unit of Respondent’s
warehouse employees located at its Gary, Indiana facility.
The complaint further alleges that in March 1995, Respond-
ent interrogated its employees ‘‘about the union and pro-
tected concerted activities of other employees,”’ and *‘threat-
ened its employees with use of employee bonuses to pay
OSHA fines because of employees’ union and/or protected
concerted activities,”’ in violation of Section 8(a)(1) of the
Act. The complaint also alleges that on about February 10,
1995, Respondent ‘‘selectively and disparately’’ enforced a
rule permitting employees to post ‘‘notices and materials on
its bulletin board’” by removing a certain union newsletter
from the board and ‘‘advising employees they could not post
the newsletter on the bulletin board’’ in violation of Section
8(a)(1) of the Act. Finaly, the complaint alleges that in Feb-
ruary 1995, Respondent unilaterally implemented and has
since maintained a new attendance policy for its employees
without giving the Union prior notice and opportunity to bar-
gain with it as a mandatory subject of bargaining, in viola-
tion of Section 8(a)(1) and (5) of the Act.

The Respondent thereafter filed a timely answer wherein
it denied the Union’'s continued status of exclusive employee
bargaining agent, denied the aforementioned allegations, de-
nied any obligation to provide prior notice to the Union or
bargaining opportunity regarding the attendance policy
change and denied the commission of any unfair labor prac-
ticel As further argued thereafter, the Respondent’s alter-
native defenses with respect to the 8(a)(5) allegation are
abandonment of the unit by the Union, waiver by past tolera-
tion of unilateral policy changes and failure to request bar-
gaining despite timely notice of the February 1995 conduct.
With respect to the bulletin board allegation, it argues that

1The complaint does not allege a withdrawal of recognition, nor
a refusal to meet and bargain with the Union.
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it acted in accordance with past practice and past explicit
agreement with the Union as to the purpose of the bulletin
board by removing only the items that it considered to be
‘‘detrimental’’ and/or untrue, as it had done numerous times
in the past when it had never been challenged by grievance
or prior unfair labor practice charge. With respect to the al-
leged interrogation, the facts are not disputed but Respondent
denies contextual coercion. There is some dispute as to ex-
actly what was said to an employee about the use of money
set aside for employee bonuses to pay OSHA fines levied as
a result of complaints filed by an employee who was aso
the head griever (i.e., chief steward) for the unit. Respondent
argues that its version of its remarks was not coercive inas-
much as they constituted an objective statement of financial
impact.

The matter was tried before me at Chicago, lllinois, on
February 12 and 13, 1996. Briefs were filed on March 19
and 20, 1996.

Upon the entire record in this case, and my evaluation of
witnesses' demeanor, and in consideration of the briefs, |
make the following findings of fact and conclusions of law.

I. JURISDICTION

At all material times, Respondent, an Indiana corporation,
with an office and place of business in Gary, Indiana (Re-
spondent’s facility) has been engaged in the distribution and
warehousing of steel products. During the calendar year
1994, Respondent, in conducting its business operations, de-
rived gross revenues in excess of $50,000 from the transpor-
tation of freight and commodities from the State of Indiana
directly to points outside the State of Indiana.

It is admitted, and | find that at all materia times, Re-
spondent has been an employer engaged in commerce within
the meaning of Section 2(2), (6), and (7) of the Act.

Il. LABOR ORGANIZATION

It is dtipulated, and | find that at al materia times, the
Charging Party Union has been a labor organization with the
meaning of Section 2(5) of the Act.

I1l. THE ALLEGED UNFAIR LABOR PRACTICES
A. Background

1. The Gary facility

Respondent is part of what is referred to in the record as
the "*ATS Group’’ of enterprises. Its precise corporate or
business relationship to what are referred to as ‘‘sister com-
panies’ is not denied. However, Respondent appears to share
common employment condition policies with that group.
Only Respondent is involved in this case.

The Gary, Indiana facility consists mainly of a unique heat
and humidity controlled, 260,000 square-foot steel distribu-
tion warehouse, at which the main offices are situated at an
upper level accessible by stairs near the employee timeclock.
The main warehouse area is served by 7 overhead cranes and
manned by 30 warehouse employees, 4 supervisors, 9 office
clerical employees, al under the managerial supervision of
Regional Manager/Plant Manager Glenn Becker. The facility
operates three 8-hour shifts daily.

The Union was certified by the Board as the collective-
bargaining agent for Respondent’s warehouse employees on

November 30, 1987. No written collective-bargaining agree-
ment has ever been actually executed and, according to the
Union’'s preexisting policy, no attempt was ever made to col-
lect union dues from employee members. The Union as-
signed its staff representative, Luther Jenkins, to service the
unit. Upon his retirement in January 1992, he was succeeded
by William Trella. The Union is also represented by certain
unit employees who are designated as unit chairman and
griever. The former acts as the chief or head griever. He is
responsible for the on-site administration of the collective-
bargaining agreement and he assisted Trella by participating
in collective-bargaining negotiations with Becker and Re-
spondent’s attorney-negotiator. The unit chairman arranges
for unit members' off-site meetings. With respect to griev-
ances, he and the unit griever convey employee oral or writ-
ten complaints to shift supervisors and, when unresolved at
that level, to the supervisory foreman and ultimately there-
after, if necessary, to Becker. The Union has encouraged its
employee grievers to resolve all problems orally and at their
level. Trella testified that he does not file written grievances
and he relies on the employee grievers, particularly the unit
chairman, to initiate all grievances or complaints relating to
attendance policy changes and all Respondent policy changes
which may affect working conditions. He admitted that un-
less the unit chairman advised him of such complaint, he
would not otherwise become aware that a complaint exists.
Thus he impliedly conceded that the line of communications
between the Union and Respondent, except for contract ne-
gotiations, was through the unit chairman. From union cer-
tification in 1987 until his resignation in June 1995, overhead
crane operator Warren ‘'Ed’’ Fryer served as unit chairman.
He was succeeded by overhead crane operator Terry Ed-
wards who, at al materia times before that, served as a
griever and a self-described union steward and open union
supporter. Currently, Edwards is assisted by two or three
other employee grievers.

2. Bargaining history

The General Counsel argues that *‘throughout the parties
bargaining relationship the Respondent has continuously at-
tempted to delay and avoid bargaining with the Union.”
There is no alegation of dilatory tactics in the underlying
complaint. In his testimony, Trella acknowledged the truth of
his pretrial affidavit statement that there has not been any re-
fusal to meet or bargain by the Respondent. After a series
of collective-bargaining meetings, it was alleged by the
Union and admitted by Respondent that the parties reached
a ‘‘handshake’’ agreement upon a contract in October 1988
upon which a written document, dated November 1988 and
to expire November 1991, was drafted and submitted to Re-
spondent for execution which was refused on severd
grounds. Respondent contended that the Union lost its major-
ity status, withdrew recognition of it and made certain
changes in employment conditions. An unfair labor practice
charge was filed by the Union on January 19, 1989, pursuant
to which a complaint was subsequently issued by the Re-
gional Director against Respondent in Case 13-CA—28292.
On September 20, 1990, the Board issued a decision affirm-
ing findings of the administrative law judge that Respondent
violated Section 8(a)(1) and (5) of the Act by refusing to
execute an agreed-upon contract, by unilaterally changing
terms and conditions of employment and by withdrawing
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recognition of the Union. An appropriate remedial order
issued which was subsequently enforced by the United States
Court of Appeals on February 20, 1992.2 There is no dispute
that Respondent fully complied with that order.

By letter dated February 12, Trella requested negotiations
for a succeeding contract, the first having expired. Negotia-
tions commenced in March 1992. Simultaneously, on March
12, Respondent filed a petition in Case 13-RM—-1580, where-
in it attempted to raise a question concerning representation.
That petition was dismissed on May 14, 1992, by the Re-
gional Director whose decision was affirmed by order of the
Board dated October 21, 1992.

Trella testified that about 25 collective-bargaining sessions,
approximately 2-1/2 hours each session, commenced with
Respondent which continued throughout a period ending with
the last session on October 12, 1993.3 Among the union ne-
gotiators were Trella, Fryer, and Edwards. Becker and Re-
spondent’s attorney, Leonard R. Kofkin, negotiated for Re-
spondent. Trella testified that although much had been agreed
upon, certain contractual sections could not be agreed upon
which he vaguely described as those ‘‘dealing with’’ arbitra-
tion and seniority. According to Trella, he agreed to draft a
document containing all agreed-upon provisions and to there-
after send it to Kofkin as a basis for further negotiations.
Trella drafted a document which he conceded did not contain
all agreed-upon provisions which included, inter alia, mana-
gerial rights, no-strike clauses, union-security provisions,
dues check-off clauses, certain seniority provisions and jury
pay language. He failed to testify exactly what else was
agreed upon. Trella testified that he never thereafter for-
warded the promised document to Respondent. Trella ex-
plained that he was unable to fulfill his promise to Respond-
ent because he became preoccupied with 16 other concurrent
contact negotiations with other employers, two of which are
still ongoing. He described his work schedule as ‘‘horren-
dous.”” He also explained that the Teamsters Union in early
1995 attempted to organize Respondent’s employees not rep-
resented by the Union and he spent some time in providing
that Union with informational assistance. Trella testified that
he attempted to contact Kofkin by telephone twice but that
Kofkin on those unspecified dates was out of town. The last
message, he testified, was in January 19954 Trelld's testi-
mony as to these messages is very skeletal. He failed to
identify the person to whom he spoke. It is not clear that
those messages requested a specific bargaining meeting. In-
deed, Trella merely testified that he attempted to contact
Kofkin by telephone but failed to testify what his purpose
was or what the message was that he left with an unidenti-
fied person at Kofkin's office. In view of his pretrial affida-
vit admission that Respondent never refused to meet and bar-
gain with the Union, | cannot find that those messages con-

2299 NLRB 751 (1990); 957 F.2d 328 (7th Cir. 1992).

3With respect to dates, meetings, sequences of events relating to
collective bargaining, General Counsel witnesses Trella and Fryer
were internally and externally contradictory, inconsistent, shifting in
their testimony as well as hesitant and uncertain. Accordingly, |
credit the far more consistent, coherent, certain testimony of Re-
spondent witness Becker.

4|n rebuttal testimony, he testified that he attempted to call Kofkin
in November 1993 and January 1994.

stituted bargaining requests despite Kofkin's failure to tes-
tify.>

Trella explained in rebuttal testimony that negotiating
meeting dates were normally agreed upon at the last session
and that all confirmation or cancellation contacts were made
between himself and Kofkin. He now testified that meetings
were scheduled after October 1993 which were canceled by
him because of his preoccupation with other negotiations. He
admitted that several negotiation meetings had been canceled
by the Union. At most, Respondent canceled only one meet-
ing.

In rebuttal testimony, Fryer claimed that between October
1993 and June 1995, he encountered Becker in the ware-
house and told him that ‘‘we’’ need to get another meeting
going and to contact Kofkin to arrange it. He testified that
the last such request he made was in January 1995. Then he
placed it in March 1995. But when referred to his affidavit
testimony by counsd for General Counsel, he quickly
changed the date to May 1995. 