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March 31, 1997
DECISION AND ORDER

BY CHAIRMAN GOULD AND MEMBERS FOX
AND HIGGINS

On May 20, 1996, Administrative Law Judge Elea-
nor MacDonald issued the attached decision. The Re-
spondent and the General Counsel each filed excep-
tions and supporting briefs, and each filed briefs op-
posing the other’s exceptions.

The National Labor Relations Board has considered
the decision and the record in light of the exceptions
and briefs,! and has decided to affirm the judge’s rul-
ings, findings,?2 and conclusions as clarified below,?
and to adopt the recommended Order as modified.*

ORDER

The National Labor Relations Board adopts the rec-
ommended order of the administrative law judge as
modified below and orders that the Respondent, Orbit
Lightspeed Courier Systems, Inc.,, New York, New
York, its officers, agents, successors, and assigns, shall
take the action set forth in the Order as modified.

1. Delete paragraphs 2(a) through (e) and insert the
following in their place.

“‘(a) Within 14 days from the date of this Order,
offer Jennifer Roesch and Robert Marshall full rein-
statement to their former jobs or, if those jobs no
longer exist, to substantially equivalent positions, with-
out prejudice to their seniority or any other rights or
privileges previously enjoyed.

1The Respondent filed a motion to reopen the record for submis-
sion of evidence concerning asserted postelection changed cir-
cumstances affecting the bargaining unit stipulated to be appropriate
in the fall of 1994, We deny the motion as improperly raised at this
time. The Respondent may raise these issues before the Regional Di-
rector at an appropriate time when he considers the circumstances
for conducting a second election.

2The General Counsel and the Respondent have excepted to some
of the judge’s credibility findings. The Board’s established policy is
not to overrule an administrative law judge’s credibility resolutions
unless the clear preponderance of all the relevant evidence convinces
us that they are incorrect. Standard Dry Wall Products, 91 NLRB
544 (1950), enfd. 188 F.2d 362 (3d Cir. 1951). We have carefully
examined the record and find no basis for reversing the findings.

323 NLRB No. 59

‘“(b) Make Jennifer Roesch and Robert Marshall
whole for any loss of earnings and other benefits suf-
fered as a result of the discrimination against them in
the manner set forth in the remedy section of the deci-
sion.

“‘(c) Within 14 days from the date of this Order, re-
move from its files any reference to (1) the unlawful
discharges of Jennifer Roesch and Robert Marshall and
(2) the unlawful disciplinary notices issued to Roesch
and Mostafa Ali, and within 3 days thereafter notify
the employees in writing that this has been done and
that the discharges and disciplinary notices will not be
used against them in any way.

‘“(d) Preserve and, within 14 days of a request,
make available to the Board or its agents for examina-
tion and copying, all payroll records, social security
payment records, timecards, personnel records and re-
ports, and all other records necessary to analyze the
amount of backpay due under the terms of this Order.

‘‘(e) Within 14 days after service by the Region,
post at its facilities in New York, New York, copies
of the attached notice marked ‘Appendix.” Copies of
the notice, on forms provided by the Regional Director
for Region 2, after being signed by the Respondent’s
authorized representative, shall be posted by the Re-
spondent and maintained for 60 consecutive days in
conspicuous places, including all places where notices
to employees are customarily posted. Reasonable steps
shall be taken by the Respondent to ensure that the no-
tices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of
these proceedings, the Respondent has gone out of
business or closed any facility involved in these pro-
ceedings, the Respondent shall duplicate and mail, at

3Regarding the unlawful discharge of employee Robert Marshall
in sec. ILF of the judge’s decision, we find it unnecessary to rely
on the reference in the judge’s Wright Line analysis to a discussion
between the Respondent’s part owner, Frederick Katz, and Office
Manager Douglas Bates concerning a conflict between Marshall’s
work assignment and a previously scheduled counseling session. The
evidence does not support the judge's finding on this particular
point. This does not, however, preclude our agreement with the
judge that the Respondent did not rebut the General Counsel’s prima
facie case and that Marshall’s discharge violated Sec. 8(a)(3) and
.

With regard to discriminatee Jennifer Roesch, we conclude that the
Respondent became aware of her support of the Union no later than
September 6, 1994. Based on our review of the credited evidence
and the judge’s relevant findings, it was on this date, and not later,
that the Respondent’s supervisor, Philip Logos, engaged in an un-
lawful interrogation which clearly revealed such knowledge.

We find it unnecessary to pass on the judge’s finding that the Re-
spondent violated Sec. 8(a)(1) when its part owner Robert Wyatt
threatened to kill employee Mostafa Ali, since this threat of physical
harm found by the judge is cumulative of other unfair labor practices
which we are affirming and does not affect the Remedy and Order
in this case.

4We will modify the judge’s recommended Order in accordance
with our decision in Indian Hills Care Center, 321 NLRB 144
(1996).
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its own expense, a copy of the notice to all current
employees and former employees employed by the Re-
spondent at such facility at any time since September
28, 1994.

“‘(f) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a
responsible official on a form provided by the Region
attesting to the steps that the Respondent has taken to
comply.”’

2. Substitute the attached notice for that of the ad-
ministrative law judge.

APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated the National Labor Relations Act and has or-
dered us to post and abide by this notice. ’

WE WILL NOT discharge, discipline, or otherwise
discriminate against any of you for supporting Local
840, International Brotherhood of Teamsters, AFL-
CIO or any other union.

WE WILL NOT coercively question you about your
union support or activities.

WE WILL NOT engage in surveillance of your activi-
ties in support of the Union and WE WILL NOT create
the impression that your activities in support of the
Union are under surveillance.

WE WILL NOT prohibit the distribution of union lit-
erature inside our offices.

WE WILL NOT prohibit discussion of the Union dur-
ing working hours.

WE WILL NOT threaten you with physical harm be-
cause you support the Union.

WE WILL NOT harass you with vile language in con-
nection with your activities in support of the Union.

WE WILL NOT threaten you with the imposition of
new work rules if you select the Union.

WE WILL NOT convey the impression that it would
be futile to select the Union.

WE WILL NOT threaten to refuse to bargain in good
faith if you select the Union.

WE WILL NOT impliedly offer benefits as an induce-
ment to you to abandon the Union.

WE WILL NOT threaten you with loss of benefits if
you select the Union.

WE WILL NOT raise the fear of deportation if you se-
lect the Union.

WE WILL NOT threaten you with discharge and lay-
off if you select the Union.

WE WILL NOT threaten to reduce your work assign-
ments if you select the Union.

WE WILL NOT remove union literature from public
property.

WE WILL NOT solicit grievances and impliedly
promise to remedy them in order to induce you to
abandon the Union.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the
rights guaranteed you by Section 7 of the Act.

WE WwiILL, within 14 days from the date of the
Board’s Order, offer Jennifer Roesch and Robert Mar-
shall full reinstatement to their former jobs or, if those
jobs no longer exist, to substantially equivalent posi-
tions, without prejudice to their seniority or any other
rights or privileges previously enjoyed.

WE WILL make Jennifer Roesch and Robert Marshall
whole for any loss of earnings and other benefits re-
sulting from their discharge, less any net interim earn-
ings, plus interest.

WE WILL, within 14 days from the date of the
Board’s Order, remove from our files any reference to
the unlawful discharges of Jennifer Roesch and Robert
Marshall, and WE WILL, within 3 days thereafter, notify
each of them in writing that this has been done and
that the discharges will not be used against him or her
in any way.

WE wiLL, within 14 days from the date of the
Board’s Order, remove from our files any reference to
the unlawful disciplinary notices issued to Jennifer
Roesch and Mostafa Ali, and WE WILL, within 3 days
thereafter, notify each of them in writing that this has
been done and that the disciplinary notices will not be
used against him or her in any way.

ORBIT LIGHTSPEED COURIER SYSTEMS,
INC.

James G. Paulsen, Esq., Donnell W. Turner, Esq., and
Yvonne L. Brown, Esq., for the General Counsel.

Jedd Mendelson, Esq. and James A. Kiick, Esq. (Grotta,
Glassman & Hoffman, P.A.), of Roseland, New Jersey, for
the Respondent.

Robert M. Archer, Esq. (Meyer, Suozzi, English & Klein,
P.C.), of Mineola, New York, for the Charging Party.

DECISION

STATEMENT OF THE CASE

ELEANOR MACDONALD, Administrative Law Judge. This
case was tried in New York, New York, on 16 days between
July 17 and October 7, 1995. The complaint alleges that Re-
spondent engaged in numerous violations of Section 8(a)(1)
of the Act and that it discharged employees Mostafa Ali,
Robert Marshall, and Jennifer Roesch in violation of Section
8(a)(3) of the Act because they supported the Union. The
General Counsel alleges that the unfair labor practices were
so serious and substantial as to render invalid the results of
an election held on November 18, 1994, and that a rerun
election is warranted. Respondent denies that it engaged in
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any violations of the Act. In the representation case, exclud-
ing the two challenged ballots which are not sufficient in
number to affect the election results, the revised tally of bal-
lots showed that the vote was 89 for and 92 against union
representation. The Union filed timely objections and these
are at issue herein.

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs
filed by the General Counsel, the Charging Party, and the
Respondent in December 1995, I make the following!

FINDINGS OF FACT

1, JURISDICTION

Respondent, a corporation with offices in New York, New
York, is engaged in the business of providing messenger and
delivery services to business enterprises. Respondent annu-
ally derives revenues in excess of $50,000 from commercial
customers located within the State of New York, which cus-
tomers are themselves directly engaged in interstate com-
merce. Respondent admits, and I find, that it is an employer
engaged in commerce within the meaning of Section 2(2),
(6), and (7) of the Act, and that the Union is a labor organi-
zation within the meaning of Section 2(5) of the Act.

II. ALLEGED UNFAIR LABOR PRACTICES

A. Background

The three owners of Respondent are Robert Wyatt, Jeremy
Weinstein, and Frederick Katz. They operate a company
which provides pickup and delivery services utilizing bicycle
messengers, foot messengers, and trucks.2 During the period
of time relevant to the instant proceeding, the executive of-
fice of Respondent was located on the fourth floor of 185
Varick Street in New York City. Wyatt, Weinstein, and Katz
had their offices there. Around the comer from the Varick
Street office, at 68 King Street was a street level location
from which messengers were dispatched. Two other street
level dispatching locations were at 124 West 18th Street, and
136 East 31st Street. Generally speaking, each street level
dispatching location contained a table at which telephone op-
erators sat and received calls from customers and messengers
who were out in the field and another table at which dis-
patchers sat and directed the movements of the messengers
on their team. Each ground floor location also contained a
messenger waiting area with seating for messengers. The
messengers commonly congregated in the waiting area while
they waited for work and they often gathered there after
work to discuss matters of interest to them and to drink beer.
It was not unusual for supervisors and managers of the Com-
pany to sit and talk with the messengers in the waiting area
both during working hours and after work.

The parties stipulated that the owners of the Company,
Wyatt, Weinstein, and Katz are supervisors and agents of Re-
spondent. The following employees were also stipulated to
be supervisors and agents of Respondent;

1Certain errors in the transcript are noted and corrected.

2Some witnesses referred to the messengers as couriers. Bicycle
messengers are commonly referred to as ‘‘bikers’’ and foot mes-
sengers are referred to as ‘‘walkers.”’

Keith Hann

Samuel McDuffie

Arnold Thomas (also called T)
Jeffrey Zimmerman

Marsha Stone

Dennis Moriarty

Douglas Bates

James Ruiz

Jesus Walle (also called Jay)
Philip Logos

Generally speaking, Respondent’s business operated as fol-
lows during the period of the organizing campaign: When a
customer called one of the Company’s dispatching offices,
the call was answered by a telephone operator who typed the
information concerning the customer and the addresses for
pickup and delivery of a package into-a computer. A dis-
patcher retrieved the information from the computer and
spoke directly to one of the messengers on his team, giving
him information about the pickup and delivery he was to
make. If the messenger was in the office, the dispatcher
spoke to him directly. If the messenger was out of the office,
he would be beeped.? Messengers did not call their dispatch-
ers directly; instead, their calls were answered by the tele-
phone operators who put them on hold until the appropriate
dispatchers could speak to them. Dispatchers attempted to
give each messenger a number of assignments that “‘fit’’ to-
gether, that is, various pickups and deliveries that could be
made in contiguous areas thus attempting to insure that a
messenger was carrying more than one package at all times.4
When a messenger was beeped, it was his duty to telephone
his dispatch office at once. Further, messengers were in-
structed to call the office any time a problem arose, for ex-
ample if they were unable to effect a delivery or to pick up
a package as their instructions specified. Messengers used
public telephones or client telephones to call their dispatch
offices. Messengers received commissions on each run they
made. The commissions varied in accordance with the num-
ber of days worked in the week by the individual messenger
and with the type of job involved.’ Rush jobs were more lu-
crative as were jobs covering long distances.

Some jobs were CODs, that is, the customer did not have
an established account with the Company but instead paid in
cash at the time of service. Many messengers were eager to
take CODs because the Company allowed them to keep the
cash as a credit against their weekly pay. The evidence
shows that messengers were prone to be low on cash and
that many messengers needed CODs in order to be able to
eat lunch or dinner or to tide them over until payday. Indeed,
some messengers often asked their dispatchers for CODs and
some dispatchers kept a lookout for a COD in order to be
able to give that run to a particular messenger who needed
it.

Respondent maintained accounts at certain bicycle repair
shops. Bicycle messengers who needed a repair or a new

3Messengers carried beepers so that they could be called as they
moved around the city.

4An assignment to pick up and deliver a package was commonly
referred to as a “‘run.”’

SIn order to encourage good attendance, Respondent reduced the
percentage of a messenger’s commission any time he did not work
a full week.
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piece of equipment could go to a shop with which Orbit had
an account and charge the item or repair to the company ac-
count, subject to company approval which could be obtained
immediately by telephone. The amounts would then be taken
out of the employees’ paychecks. The evidence shows that
the ‘‘bike shop credit’’ was viewed as a substantial benefit
by bicycle messengers who otherwise might lose valuable
worktime while they tried to find the money to pay for re-
pairs.

The evidence shows that messengers value their independ-
ence and freedom. This led to frequent conflicts between em-
ployees and management. It was quite common for mes-
sengers to protest to their dispatchers about a run that was
in the process of being dispatched. Messengers believe that
they know the city well and they often told their dispatchers
that a proposed run did not fit in with other jobs they were
already holding because it required a considerable detour
from other deliveries or pickups already scheduled. In addi-
tion, a messenger might try to ‘‘beg off’’ a run that required
a very long trip or involved a heavy package. The evidence
establishes that such begging off was common and was not
viewed seriously and was not considered a refusal. For ex-
ample, dispatcher Jesus Walle testified that messengers often
gave him a hard time about runs that they did not want to
take. Dispatchers often tried to find someone else to take a
run that a messenger was attempting to beg off. Dispatcher
Walle testified that if a messenger was complaining about a
run he might hang up on that messenger if he had someone
else he could send on the job. In most instances, if the dis-
patcher insisted that the messenger must take the run, then
the messenger would comply. Dispatcher Walle stated that if
a messenger was giving him a hard time but he really needed
that messenger to complete the job, he would ask a manager
to get on the phone and direct the messenger to do the run.
Some dispatchers evidently prided themselves on having es-
tablished a rapport with the messengers on their team and
they stated that although messengers might try to beg off a
job, none of their messengers would ever refuse a run out-
right. A messenger who had worked until his normal quitting
time was permitted to tell the dispatcher that he would not
take any more jobs; on occasion, the dispatcher might reply
that he had no one else to do the job and he would ask the
messenger to take the run as a favor. Often, the messenger
would comply with such a special request, but a messenger
who refused a run at quitting time was not disciplined by the
Company. Office Manager Douglas Bates also testified that
it was common for messengers to give their dispatchers trou-
ble about taking runs; messengers often told dispatchers that
a certain job was not correct for them and they tried to avoid
doing that job.

Messengers did not all begin work at the same time. Al-
though most messengers worked from 9 a.m. to 5 p.m., some
messengers began earlier and some started work as late as
10 a.m. or even later. Most messengers thus worked during
the busiest hours. The evidence shows that messengers estab-
lished their starting and quitting times with their dispatchers.
Once a starting time had been agreed on, then the messenger
had to adhere to the set time until a different time was
agreed on. It was common for Respondent to accommodate
any employees (not only messengers), who had family or
educational commitments during the day that necessitated
later starting times or interruptions of the workday. Foot

messenger Chris Caggiano testified that if he had a reason
to stop work before his normal quitting time he would tell
his dispatcher or manager as soon as possible and he was al-
ways told that it was ‘‘no problem,’’6

Every year, between 100 and 200 former employees of
Respondent file claims for unemployment insurance benefits.
Owner Robert Wyatt testified that Respondent employs a
system to control unemployment insurance premium costs.
The premiums paid by Orbit are higher as more former em-
ployees are able to obtain unemployment benefits, and it is
to the Company’s advantage to have unemployment claims
denied. It follows that the Company strives to prove that its
employees quit or were terminated for cause so that their
claims for unemployment benefits will be denied. The system
employed by Respondent calls for the accumulation of three
written warnings before an employee is discharged. Wyatt
testified that if the Company can present to the unemploy-
ment system three written warnings for specific infractions to
a former employee, then that employee will not be able to
collect benefits after he is discharged.

The Union’s organizing campaign was directed at the
bikers and walkers. The campaign began in early September
1994, The Union’s petition in Case 2-RC-21473 was filed
on October 4, 1994. The election on November 18, 1994,
was conducted in a unit consisting of:

All full-time and regular part-time bicycle messengers,
walking messengers, and moped messengers employed
by the Employer at and out of its 68 King Street, 136
East 31st Street and 124 West 18th Street, New York,
New York facilities, excluding all other employees,
truck drivers, office employees, clerical employees, dis-
patchers, assistant dispatchers, telephone operators, and
guards, professional employees, and supervisors as de-
fined in the Act.

The Union campaigned by demonstrating and soliciting in
front of Respondent’s offices, and by conducting meetings at
union headquarters. Bernadette McCulloch and Alex Wil-
liams were the two union agents most active during the cam-
paign. They appeared almost daily in front of the Company’s
offices.

The Company campaigned vigorously to convince its em-
ployees that union representation was not in their best inter-
ests. General Manager Jeffrey Zimmerman believed that he
may have spoken to every messenger employed by Orbit at
least once during the campaign in an effort to convey man-
agement’s position. Antiunion literature was distributed to-
gether with the weekly paychecks. It was the responsibility
of the supervisors and managers to campaign on behalf of
the Company; they were to make themselves available to an-
swer questions by employees and they were to explain the
company position to employees at every opportunity.

Owner Robert Wyatt took the lead on behalf of Respond-
ent during the union campaign. He estimated that he person-
ally spoke to 70 to 80 percent of the unit members and he
told the dispatchers to speak to as many messengers as they
could. Wyatt testified that he ‘‘hung out’’ in the messenger
waiting areas and that he said the same things over and over

6 Caggiano, a witness who listened to the questions and answered
them carefully, had a most impressive demeanor; 1 shall credit all
of his testimony and I have relied on it extensively.
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during the campaign. Wyatt told the employees that they
could lose and gain benefits during negotiations. For exam-
ple, the Company tried to accommodate employees’ requests
for days off, but Wyatt told the employees that if the Union
came in, Orbit might not be able to continue that policy; the
employees might lose that benefit depending on the contract
that was negotiated with the Union. Wyatt told the employ-
ees that if the Union asked for sick days, vacation days, and
more money for the employees, the Company might respond
by asking that employees wear uniforms and submit to drug
testing and it might propose an end to bike store credits and
CODs.” Wyatt testified that he was trying to defeat the
Union and so he gave examples of subjects that were not
beneficial to employees and he emphasized that the employ-
ees might lose their highly valued freedoms. When employ-
ees asked Wyatt what he could give them if the Union were
to lose the election, he responded that it would be illegal to
discuss such matters during the campaign although he used
to be able to talk about these subjects before the Union came
around. Wyatt told the employees that negotiations could
take 4 years. As the leader in Respondent’s campaign to de-
feat the Union, Wyatt wrote and picked the illustrations for
the literature distributed by Orbit to its employees and he de-
cided what arguments the Company would use in attempting
to convince the employees to vote against representation by
the Union.

In early September, Respondent engaged labor counsel and
Wyatt arranged for the owners and managers to meet with
counsel in order to discuss the campaign. The owners, man-
agers, and dispatchers attended this meeting. Counsel distrib-
uted a list of ‘“do’s and don’ts’’ and these were discussed;
however, because Wyatt objected to an implied criticism of
one of Respondent’s competitors in the document, it was col-
lected before the end of the meeting.

My observation of Wyatt convinced me that he was enthu-
siastic and hard working both in running the business and in
directing the antiunion campaign. I am also convinced that
Wyatt occasionally got carried away in his efforts and that
he ‘did not always use cool judgment when speaking to the
employees about the Union. Wyatt perhaps was well versed
in what he could and could not legally say and do during
the campaign, but he permitted himself to exceed the legal
limits and he was subject to bouts of intemperate behavior.
For example, Wyatt testified that one day he saw employees
Jennifer Roesch and Mostafa Ali distributing literature to
other employees and heard them discussing the Union in the
messenger area of a dispatch location.® Wyatt denied at first
that on this occasion he yelled at them that they would be
fired if their union activity continued to interfere with busi-
ness. Wyatt maintained that he told Roesch and Ali that they
should not interfere with messengers coming in and out of
the office and that they could not stop people from doing
their jobs. Yet, Wyatt’s affidavit establishes, and Wyatt con-
ceded, that he did indeed yell to Roesch and Ali that he
would fire them if their union activity continued to interfere
with his business. Wyatt acknowledged that in his Company

7 There is no record evidence that drug use occurred during work-
ing hours nor that it interfered with Respondent’s operations, yet
Wyatt estimated that if drug testing were introduced he might lose
50 percent of his work force.

8Roesch and Ali were early and outspoken supporters of the
Union at Orbit.

‘‘people yelling and screaming at each other is not out of the
norm.”” Yet, Wyatt believed that when Mostafa Ali screamed
at him and at other managers during the campaign this be-
havior passed the bounds of proper respect and decency. Al-
though Wyatt testified that he tried to avoid Ali during the
campaign, he acknowledged that he debated with Ali about
the Union. Indeed, Wyatt often joined groups of employees
talking about the Union and debated the merits of unioniza-
tion with his employees and the union organizers. One
evening, Ali entered a messenger waiting area where Wyatt
was sitting with some messengers and he dropped his heavy
bicycle chain a few feet from Wyatt’s feet. Wyatt testified
that he did not say anything to Ali on this occasion and that
he did not think Ali was trying to hit him with the chain,
The next day, however, Wyatt saw Ali chaining his bicycle
to a parking meter outside the office and he lost his temper,
threatening to kill Ali if he ever threw a chain at him again.
On occasion, Ali confronted Wyatt and other managers about
what Ali maintained were illegal campaign tactics. Wyatt
disliked being confronted by Ali and he did not like Ali in-
terrupting him while he was speaking to other messengers
about the Union. Wyatt admitted that in November 1994, he
called Ali a ‘‘f—king worm’’ and, with another expletive,
ordered him to leave the office. I do not find that Wyatt is
a reliable witness; indeed, his testimony is often inconsistent.
I shall not credit Wyatt’s testimony where it is contradicted
by other more reliable evidence.

The November 1994 election was at first a tie of 89 to 89,
but when challenged ballots were counted on February 21,
1995, the Union lost 89 to 92. In February 1995, the union
campaign was revived when the Union began to sign up
Orbit messengers again. Beginning at this time, union agents
and Orbit employees again gave out literature and solicited
signatures for the Union in front of the Company’s offices.
Ali was active in this continued union campaign, and he col-
lected the majority of employee signatures obtained after the
election. Wyatt testified that he saw Ali campaigning with
the union agents after the election; he knew that the Union
was still signing up the employees and he thought that the
Union still had the potential to organize Orbit’s employees.
In fact, Wyatt said, the union campaign at Orbit never
stopped and the Union was constantly active outside the of-
fices. Wyatt expressed chagrin that the Union was behind a
Christmas card that depicted him beating up Santa Claus.

B. The Beginning of the Organizational Campaign

Bernadette McCulloch was the lead organizer for Local
840. She testified that the Union held a meeting to organize
employees of messenger companies in New York City on
June 11, 1994, and that some employees of Respondent at-
tended this meeting. According to McCulloch, the Union dis-
tributed leaflets at Respondent’s three dispatching offices be-
ginning in August 1994. McCulloch testified that when a bi-
cycle messenger named James Duggan was killed, she called
Respondent on Thursday, August 25, to inquire whether
Duggan had been employed by Respondent. She spoke to a
man who did not give his name but who asked her identity.
McCulloch stated that she replied by giving her name, saying
that she worked for Local 840 and that she was -organizing
the messengers. McCulloch learned that Duggan had not
worked for Respondent. She prepared a flyer which was dis-
tributed by various messengers announcing a rally on a street
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corner in memory of Duggan. The flyer said, “‘It is time to
unite! Protest unsafe work conditions!”’ There was no men-
tion of the Union on this document.

Jeremy Weinstein, one of the three owners of Respondent,
testified that he received a telephone call from someone who
identified herself as Bernadette asking to speak to Duggan’s
dispatcher. Weinstein said that he would call her back.
Weinstein returned McCulloch’s call to inform her that
Duggan did not work for his Company. He could not recall
whether the telephone was answered in any way that would
identify it as belonging to Local 840. Weinstein asked
McCulloch the purpose of her call and she said that she was
just trying to help messengers. Weinstein recalled that before
Yom Kippur he had been shown an article in The Village
Voice that described a union attempt to organize the mes-
senger industry but he could not recall whether Local 840
had been mentioned specifically.® Further, pamphlets left in
company bathrooms a day or two before Yom Kipput men-
tioned unions and the industry, but they did not specifically
refer to Respondent.

Owner Robert Wyatt testified that he first learned that
there was union activity in his industry in late August when
McCulloch spoke to Weinstein. Wyatt is the president of the
New York State Messenger and Courier Association and he
stated that the subject of union organizing was discussed at
meetings of the Association in August and September. On
September 2, 1994, the Friday before Labor Day, he read an
article in The Village Voice stating that a union was organiz-
ing another company in the industry. Wyatt asked Varick
Street Office Manager Douglas Bates whether he knew any-
thing about the organizing efforts. Bates replied that tele-
phone operator Jennifer Roesch was politically active in the
city and that Wyatt should ask her. Wyatt himself had en-
gaged in political discussions with Roesch and he knew of
her activism. When Wyatt asked Roesch what she knew
about a union organizing the industry, she replied that she
had no legal or moral obligation to answer his question; the
conversation ended on this abrupt note when Roesch walked
out of the room. Wyatt was taken aback by this answer; he
testified that after he told Bates about it, the two of them
joked about the language employed by Roesch. Wyatt stated
that on this day he did not know that Respondent was a tar-
get of the organizing. Also on September 2, Respondent had
been polling its messengers about the institution of an 800
toll free number. Respondent asked the messengers whether
they would be willing to give up a certain portion of their
commissions in return for the installation of a toll free num-
ber that would obviate the need for them to use their own
money in calling their dispatch offices. When Wyatt returned
to work after Labor Day and Rosh Hashanah, on Wednesday,
September 7, 1994, he saw literature that had been distrib-
uted in the dispatch offices which said, ‘‘Say no the 800
scam.’”’ Wyatt said there was no mention of the Union on
these documents. Wyatt testified that he learned that his
Company was the target of a union drive on Wednesday or
Thursday or Friday (the 7th, 8th, or 9th), but he was not
100-percent sure until September 15 when McCulloch and
other Union supporters demonstrated outside his office.

9In 1994, Yom Kippur began on the night of Wednesday, Septem-
ber 14,

Owner Frederick Katz testified that on September 15
Wyatt called him at home to inform him that a group was
demonstrating and making demands in front of Respondent’s
office. Before that he had heard ‘‘rumblings’® about the
Union, but he did not know that it involved his. Company.

Telephone operator Jennifer Roesch testified that begin-
ning in June 1994, she began participating in a Local 840
organizing drive for the New York City messenger industry.
Roesch overslept on the morning of Thursday, September 1.
She did not awake until Bates called her at home to ask
where she was and as a result she was 1-1/2 hours late to
work, When she arrived at work, Bates told her to see Wyatt
in his office. Wyatt then asked Roesch if she knew anything
about Local 840 trying to organize the messengers into a
unjon. According to Roesch, she told Wyatt that she sup-
ported the organizing and was involved in the effort but. that
he had no right to ask her about it and she had no obligation
to tell him about it. Wyatt went on to tell Roesch that he
had seen a messenger discussing workers’ compensation on
television and he wondered why this was a union issue.
Roesch replied that many employers did not inform their em-
ployees of their entitlement to workers’ compensation. Then
Wyatt said that McCulloch of Local 840 had called him to
say that he had problems and his messengers should orga-
nize. Wyatt asked Roesch why McCulloch was going after
him. Roesch testified that Wyatt concluded the conversation
by telling Roesch that he liked her and thought she did her
job well but that he had no trouble firing for this kind of
thing. Roesch’s affidavit given to a Board agent on October
4, 1994, placed this incident on August 30. However, Roesch
stated that it is common for her to mix up dates and that she
later realized that it actually took place on September 1.
Roesch said that she wrote a memo to McCulloch concerning
her encounter with Wyatt. This document was not produced
at the hearing. Later in the day on September 1, Bates called
Roesch into his office and said that he had to write her up
for being late that morning and for excessive absences in the
prior week. Roesch signed both of the warning slips which
were dated September 1, 1994, She testified that Bates told
her “‘this is just a little game we play.”’

Whyatt strongly disputed Roesch’s version of their encoun-
ter when he asked what she knew about the Union. Wyatt
stated that the discussion was limited to his question and to
Roesch’s answer that he had no right to ask about the cam-
paign and that she had no moral obligation to tell him about
it. Wyatt testified that he did not think Roesch would be in-
volved in the organizational effort because it was directed at
messengers and she was a telephone operator., He attributed
her unexpectedly abrupt answer to her general political activ-
ism but not to any particular involvement in the Union.
Wyatt denjed that he said anything to Roesch about workers’
compensation nor that he asked why the Union was targeting
him. He did not tell Roesch that he would have no trouble
firing her for this kind of thing. Bates supported Wyatt’s ver-
sion of the events; he testified that next day or the week after
he gave Roesch the written warnings on September 1, Wyatt
showed him The Village Voice article and Bates suggested
that Wyatt ask her about it. Wyatt then reported back that
Roesch had said she was under no legal or moral obligation
to tell him anything. According to Bates, Wyatt was shocked
at Roesch’s brief and abrupt answer and he did not under-
stand her attitude.
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I credit Wyatt that when he asked Roesch whether she
knew of any organizing in the industry, she told him that he
could not ask her and that she had no legal or moral obliga-
tion to give him any information. I credit Wyatt that the con-
versation ended at that point and that he did not ask about
workers’ compensation, that he did not mention McCulloch
and that he did not say he would have no trouble firing
Roesch. It strains credulity that after Roesch’s definite and
firm answer that she had no legal or moral obligation to talk
to him about the Union, Wyatt would nevertheless engage
her in conversation and that she would reply to him and keep
the conversation going. I do not believe that Roesch declared
to Wyatt that she supported the organizing effort in the same
breath that she told him she was under no obligation to an-
swer questions about it. Further, Roesch admitted that it is
common for her to mix up dates and she gave a different
date in the affidavit than she gave in her testimony.

Roesch testified that the union drive began at Orbit on
September 2, 1994; before that date the Union was attempt-
ing to organize messengers at another company. Roesch did
not explain what particular step the Union took that would
mark September 2 as the first day of its campaign at the
Company. September 2 was a Friday and a regular payday;
as the managers gave out paychecks on September 2 they
asked messengers whether they would be willing to reduce
their percentage of commission in return for a toll free 800
number on which to call their dispatchers. On September 6,
the Tuesday after Labor Day, Roesch and McCulloch to-
gether with bicycle messenger Mostafa Ali and other em-
ployees gave out flyers in front of the King Street office urg-
ing the employees to say no to the 800 number.!® Roesch
testified that this flyer urged employees to say ‘‘Yes to the
Union,”” and announced a union meeting, but in later testi-
mony she acknowledged that she did not recall whether the
flyer mentioned a union at all.l! On September 9, 1994,
Roesch solicited signatures from Respondent’s employees be-
fore working hours at the 18th Street office. Thereafter, she
frequently solicited for the Union outside all of the company
locations. The first mention of any overt solicitation on be-
half of the Union in Roesch’s affidavit refers to September
9. At the end of her testimony, Roesch tried to say that she
had started to solicit before that, ‘‘I probably would have
been trying to sign messengers up . . . any time during that
week.’” I do not credit this testimony. Roesch kept saying
what she would have done, and what she probably would
have done. That is not reliable testimony. Manager Bates tes-
tified that on September 2 Mostafa Ali told him that he was
against the 800 toll free number suggestion, but that Ali did
not mention any union in his remarks. Bates later learned
that Ali was distributing flyers in opposition to the toll free
number.

Bicycle messenger Mostafa Ali testified that he began the
union campaign by calling McCulloch in June 1994, and ask-
ing if she was interested in organizing the messengers. Ali
participated in meetings at union headquarters beginning in

10September 6, 1994, was Rosh Hashanah and, among others,
Wyatt, Weinstein, and Katz did not work that day.

11 The flyer was introduced into evidence. It contains no mention
of any union nor of any organizing activity. The flyer urges mes-
sengers to tell their managers that Orbit should pay for a toll free
number and it asserts that the Company made over $9 million profits
last year.

June and he was attempting to obtain his fellow employees’
signatures for the Union from that time forward, speaking to
them in the bathrooms and on the streets.!2 Alj testified that
the union campaign at Orbit became open at the beginning
of September. The Company had begun asking messengers
what they thought of the 800 number suggestion on Friday,
September 2. During the weekend that followed, Ali com-
posed the flyers and they were distributed after Labor Day.
Ali gave some testimony purporting to show that Bates im-
mediately connected the flyers to ‘‘union bullshit,”’ but after
some further questioning Ali admitted that he could not re-
call what Bates said. I do not credit that portion of Ali’s tes-
timony. Bates testified that he learned that Ali was involved
in the union campaign during the second or third week of
September when other messengers related Ali’s activities to
him. Alj testified that while the flyers opposing the 800 num-
ber were being distributed, his dispatcher Phil Logos asked
him if he knew Bernadette.l> When Ali asked which Berna-
dette Logos was referring to, Logos said it was someone
from Local 840 and accused Ali of lying. In subsequent tele-
phone calls throughout the day, Logos asked Ali whether he
had made the flyer and said the Company knew he had done
it and that Ali and Roesch were working for the Union.
Logos said they were just trying to find out if there were
more people inside the Company working for the Union. Ac-
cording to Ali, he repeatedly told Logos that he was calling
him to get work and not to talk about the Union. I credit
Ali’s testimony about this series of conversations. I find that
Respondent became aware that it was the target of an orga-
nizing campaign by the Union after Labor Day.

Logos denied asking Ali about the flyer opposing the 800
number and he denied asking Ali about the Union or the ac-
tivities of other employees in support of the Union. Logos
testified that the owners and managers of the Company had
directed him and other supervisors to be involved in Orbit’s
efforts to defeat the Union. In addition, Logos had seen a list
of things that he could and could not do during the cam-
paign. Because he is the type of person who talks off the top
of his head, Logos testified, he said nothing about the Union
from a fear of saying the wrong thing. Logos maintained that
he did not care if the Union won or lost. He stated that the
owners told him to tell the messengers why the Union was
not a good idea but they never gave him specific points to
make to the employees. As a result, Logos said, he did not
discuss the Union in depth with messengers. All of this testi-
mony is contradicted by other testimony given by Logos.
First, Logos himself described many instances where he dis-
cussed the Union in detail with employees, informing them
of specific benefits they might lose if the Union won an elec-
tion.14 Second, once or twice a week from September to No-
vember 1994, Logos gave out company literature during the
campaign; Logos stated that it was his task to explain each
leaflet to employees. Third, Logos described how ¢‘gung ho’’
he and the other dispatchers were about beating the Union:
Logos would ask the other dispatchers how it was going and
whether they were campaigning against the Union, asking

12 Alli signed a petition authorizing the Union to represent him on
June 28, 1994,

13In September 1994, Logos was the head dispatcher at the Varick
Street office.

14These specific occasions will be discussed below.
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‘““Are you going against it like we’re going to win this
thing?”’ Then everybody would answer, ‘‘Yeah, yeah, we're
going to win.”’ Because of the many inconsistencies in
Logos’ testimony, I do not find that he is a credible witness
and I shall not rely on his testimony where it is contradicted
by other credible testimony.

Based on Ali’s credited testimony, I find that sometime
after September 6, 1994, Logos asked Ali whether he knew
Bernadette from the Union and whether he was responsible
for the flyer opposing the 800 number. Logos told Ali that
he knew that Ali and Roesch were working for the Union
and he said that the Company was trying to find out which
other employees were working for the Union. When Ali did
not supply the information Logos was seeking, he accused
Ali of lying. This questioning by Logos was coercive. Logos
was supervisor who could directly affect the extent of Ali’s
earnings and the difficulty of his daily work. Logos did not
desist in his questioning about Ali’s union activities when
Ali refused to answer; he persisted and sought more and
more detailed information, calling Ali a liar and saying that
the Company already knew some facts. Thus, Respondent
violated Section 8(a)(1) by interrogating Ali. Rossmore
House, 269 NLRB 1176 (1984).

The General Counsel contends that two written warnings
given to Roesch on September 1, 1994, were unlawful be-
cause Respondent was aware of her union activities and was
seeking to dismiss her from the workplace in order to thwart
the organizing campaign. The evidence shows that Roesch,
who was hired in April 1994, was absent a total of 10 sick
days and 1 vacation day by September 1.15 In addition, on
September 1, she overslept and was awakened only when
Bates telephoned to see where she was; as a result, Roesch
was about 1-1/2 hours late to work. Wyatt testified that he
had been alerted by the Company’s controller that Roesch
had been absent an excessive amount of days in the short
time she had worked for Orbit. He had directed Bates to give
her a warning note during the week ending August 26 a
week during which Roesch did not come to work at all due
to illness. Bates testified that during the week that Roesch
stayed home sick, Wyatt had in fact told him to issue a writ-
ten warning to Roesch but Bates knew that Roesch was ill
and he felt bad about writing her up. Bates testified that
Wyatt told him that they might be better off without Roesch
and Bates said this meant to him that the Company had to
start thinking about the unemployment insurance process.
However, Bates had delayed following Wyatt’s order until
September 1 when Roesch was very late. On that day, Bates
was annoyed that after being out sick for S days Roesch did
not wake up for work so that he had to track her down, so
he gave her a warning for excessive absence and another one
for tardiness. Bates recalled telling Roesch, as he was giving
her the written warnings, “‘it’s a silly game I have to play.”’
This referred to the fact that he had to make a record for
‘the unemployment insurance proceedings and he felt childish
dealing with people who could not show up for work and re-
quired written warnings. I have found above that Respondent
was not aware of Roesch’s activities in support of the Union
on September 1, and I do not find that the issuance of the
two warning notices to Roesch was unlawful.

15Employees of Respondent are entitled to 5 sick days per year.

C. The Union and the Respondent Campaign Openly

1. Surveillance

Once the Union campaigned openly, employees and union
agents would stand outside the Company’s offices and dis-
tribute literature and speak about the Union. Some employees
would stand soliciting for the Union outside the offices be-
fore they were scheduled to begin work and after their work-
ing hours. Since messengers constantly went in and out of
the three dispatching locations, the union agents and employ-
ees who openly supported the Union would try to speak to
messengers about the Union throughout the day and they
would hand employees literature and ask them to sign up
with the Union. Foot messenger Chris Caggiano who has
been employed by Orbit since May 1992 testified that before
the union campaign he would commonly see dispatchers out-
side the offices trying to round up messengers to whom they
wished to dispatch work and he would see dispatchers taking
their smoking breaks.16 While they were smoking outside,
dispatchers would speak to messengers. Once the campaign
began, according to Caggiano, owners and managers of Re-
spondent often stood in front of the Company’s offices about
10 or 15 feet away from the group of union supporters and
listened to what they were saying. Sometimes the owners and
managers engaged in confrontations with the union organiz-
ers and messengers as the latter handed out literature and
spoke to messengers. Caggiano said that Owners Robert
Wyatt and Frederick Katz were the two individuals most
often involved in these confrontations; they would begin by
talking about the Union and in a few minutes it would end
with name calling. Caggiano could not recall ever seeing
Katz or Wyatt standing outside the offices before the cam-
paign began. Other witnesses described numerous occasions
outside the Company’s offices when owners, managers, and
supervisors were present while the Union was campaigning.

The General Counsel and the Respondent agree that, with
certain exceptions, open observation of organizing activities
conducted openly on or near company premises is not unlaw-
ful. See Roadway Package System, 302 NLRB 961 (1991);
Emenee Accessories, 267 NLRB 1344 (1983). Here, the Gen-
eral Counsel contends, the Company’s conduct was ‘‘out of
the ordinary”’ and went beyond ‘‘mere observation’’ to dis-
rupt and interfere with the organizing activity. The General
Counsel contends that Orbit’s representatives were consist-
ently and perpetually present whenever the Union was under
discussion and that the representatives inserted themselves
into the discussion, interrupted the discussion, or stood near-
by intimidatingly, thereby hindering the Union’s ability to
solicit support. I shall analyze those instances of company
conduct that arguably fit into the exception to the rule that
open organizing may be observed by an employer. The
Union conducted much of its campaign directly in front of
Orbit’s three dispatch offices so that it could communicate
with the messengers as they entered and exited the offices.
I am convinced from the voluminous testimony on this issue
that before the union campaign began it was common for
dispatchers to go out into the street to look for messengers
who might be congregating there and to summon them into
the office to receive an assignment. Further, many of the dis-
patchers, managers, and owners smoked. Thus, several times

16 Smoking is prohibited inside the dispatch locations.
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a day or many times a day, depending on the degree of the
individual’s addiction to tobacco, a supervisor or manager
would stand outside and smoke. I conclude that the evidence
will not support a finding that a dispatcher who was outside
summoning a messenger was engaged in surveillance; this
conduct was part of the dispatchers’ normal duties. Nor will
the evidence support a finding of unlawful surveillance
where a supervisor, manager, or owner was standing outside
smoking even though he could observe the organizing; it is
clear that this conduct was engaged in before the union cam-
paign and was to be expected on a regular basis. If the
Union and the employees did not wish to be observed by
smokers they would have solicited and campaigned further
from the Orbit offices. However, on some occasions man-
agers and owners walked up to the group soliciting for the
Union and actively joined the conversation, interrupting the
union organizers and supporters and hindering their efforts to
obtain signatures for the Union. I conclude that where the
Company’s conduct could reasonably be expected to interfere
with Union efforts, then it was unlawful. The testimony
shows that in the fall of 1994 while Ali was soliciting signa-
tures from messengers in front of an Orbit office, Owner
Katz walked over and got involved in the conversation. On
another occasion, Ali was talking about the Union with em-
ployees when General Manager Zimmerman came over and
asked the employees if they knew the truth about Union.!?
On both of these occasions, the employees were taken aback
by the intrusion and ended the conversation with Ali. The
conduct of Katz and Zimmerman went beyond mere observa-
tion on a public street; once they approached the employees,
Katz and Zimmerman could overhear the discussion of the
Union and overhear the efforts to sign up employees. Indeed,
they could have been standing next to an employee while he
signed the union petition. I find that Respondent violated
Section 8(a)(1) of the Act when Katz and Zimmerman
walked over to groups of employees and effectively ended
attempts to solicit signatures for the Union and to discuss the
Union. Union Agent McCulloch testified, and I credit her,
that she was speaking to employee Claudel Cherry on the
street before the election, when Wyatt came over and said
that he wanted to talk about soccer. Her discussion of the
Union with Cherry ended while Wyatt spoke to Cherry. I
find that by preventing Cherry from speaking to McCulloch,
Respondent violated Section 8(a)(1) of the Act. McCulloch
testified that twice at the end of October or beginning of No-
vember 1994, while employees Douglas Bradford and Calvin
Hinton were helping her distribute leaflets and sign up em-
ployees, Owner Katz waved the employees over to him and
began speaking to them. Katz testified generally that he
called Bradford and Hinton only when there were service
problems. I credit Katz and I do not find that Katz’ actions
were unlawful. Roesch testified that on September 15 she
and McCulloch were speaking to a number of employees
about the Union while Wyatt stood about 10 feet away and
observed them. Then, Wyatt came over to the group, asked
the employees why they wanted a union, and injected him-
self into the discussion. The next day, while Roesch was
talking about the Union with a group of employees, Katz
came over and joined the conversation, raising points about

17Zimmerman testified that he went outside to smoke 5 or 10
times per day.

Orbit’s profits and the cost of union benefits and whether the
Union would be good for business. On both of these occa-
sions, Wyatt and Katz did more than observe the street scene
before them; they actively joined in a conversation that union
supporters and agents were conducting with employees and
prevented the organizing activities from continuing. Respond-
ent thus violated Section 8(a)(1) of the Act. I have consid-
ered the other instances of surveillance alleged by the Gen-
eral Counsel, and I find that they are not supported by the
record.

2. Rules against union activity

Ali testified that during the third week in September out-
side the King Street office, Wyatt told him that no union
meetings could be held inside his offices. When Ali asked
what he meant, Wyatt replied that he had heard that Ali had
talked to messengers about the Union the night before. Ali
protested that the managers were talking to the messengers
in the office all the time about the Union and that employees
had the right to organize, but Wyatt responded that if he
wanted to talk about this ‘‘Union bullshit’” he had to do it
outside and not on private property. Wyatt went on to say
that if he found out who put union flyers and stickers every-
where in the offices he would fire them right away. In his
testimony, Ali recalled that there were always many flyers
posted or distributed in the offices about items for sale or
parties that were being held.

Roesch testified that she regularly distributed union lit-
erature to her fellow employees and solicited for the Union
before and after her working hours and during her lunch
hour. Roesch stated that she spoke to messengers in the wait-
ing room. During the week of September 12, 1994, Wyatt
asked Roesch whether she had put union literature on a
bench in the office. When Roesch denied having put the lit-
erature on the bench, Wyatt insisted that she had indeed left
literature on his property and that it was illegal for her to
have done so. Wyatt said she had no right to do that and if
she put union literature on his property she would be fired.
Roesch denied that she had distributed union literature on
company premises.

Ali testified that General Manager Zimmerman often came
up to him while he was speaking to other messengers and
told Ali that it was obvious that the messengers had work
and that Ali was illegally delaying them by talking to them
about the Union. Zimmerman warned Ali that he would be
written up for that kind of activity. Zimmerman also warned
Ali that he could be written up for talking about the Union
while he was holding work. Ali testified that before the
union campaign, employees could talk about anything they
wanted without being cautioned by management. Respondent
sponsored a soccer team and employees had many discus-
sions about the team during work hours. In October 1994,
employees who had work to do engaged in several lengthy
discussions about the Knicks basketball team in Zimmer-
man’s presence, and on one occasion Zimmerman himself
participated in the conversation. Zimmerman acknowledged
that he constantly saw Ali speaking about the Union to
groups of messengers on companytime and he ‘‘probably’’
asked whether anyone in the group was holding work. But
Zimmerman denied telling Ali that he could be written up or
that it was illegal to speak to the messengers. I credit Ali
that Zimmerman had often permitted messengers who were
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holding work to engage in discussions about various subjects
but that he prohibited such discussions about the Union.

Bicycle messenger Lorenzo F. Simmons testified that one
day the manager of the 31st Street office, Dennis Moriarty,
saw him talking to some other employees, whereupon
Moriarty took him aside and told him that he was not sup-
posed to talk about the Union while he was working and that
he could only do that after work. Moriarty also told Sim-
mons that he could not talk about the Union or distribute
union literature inside the office. Simmons placed this inci-
dent at the beginning of August, a date that is manifestly in-
correct. Moriarty testified that he knew that Simmons was a
union supporter because of the union sticker on his helmet,
but Moriarty denied ever hearing Simmons speak about the
Union. My observation of Simmons as he gave his testimony
convinced me that he listened attentively to each question
and that he answered carefully, basing his answers on his
honest recollection. I find that Simmons is a reliable witness,
and I shall credit his testimony. As to the incident with
Moriarty which Simmons placed in August, I do not find that
the fact that Simmons gave an incorrect date necessarily in-
validates his description of the incident itself, Rather, I find
that Simmons did not have a clear recollection of the month
the campaign began, placing the beginning of organizational
activity in August instead of September, but that he had a
clear recollection of the exchange with Moriarty.

Bicycle messenger Calvin Hinton testified that before the
union campaign there had been no rules about what could be
discussed in the messenger waiting area, but once the Union
came around there was a rule that employees could not dis-
cuss the Union during business hours. Bates and the dis-
patchers enforced this rule in King Street; when a union sup-
porter was in the waiting area, Bates would come over and
send the men out to work. However, Bates did not interfere
with a 15-minute discussion about constitutional rights that
a number of messengers engaged in about 2 weeks before the
election although Hinton had an assignment on him at the
time. Hinton testified that Bates told him that he could not
talk about the Union on companytime. Bates also told Hinton
to come to him if he had any questions about the Union. Ac-
cording to Hinton, Manager Jeffrey Zimmerman told him to
stop talking about the Union in the office 1 week before the
election. When Hinton protested that he had no work on him
but was just waiting for a COD, Zimmerman gave him $5
for lunch. Zimmerman had never before offered Hinton Iunch
money. I observed that Hinton was a careful witness, listen-
ing attentively to the questions posed to him and answering
precisely. I shall credit his testimony. Bates denied ever
speaking to Hinton about the Union. Bates testified that dur-
ing the campaign he saw messengers reading union literature
on the company premises and talking about the Union in the
office and that he never threatened messengers for this con-
duct. However, if he saw a messenger who was holding work
actually stop and talk about the Union, he would instruct him
not to talk about the Union. Bates gave testimony that con-
tradicted his sworn affidavit, and I observed that he was eas-
ily led to change his answers depending on which counsel
was posing questions to him. I have concluded that Bates
had no firm recollection of the events surrounding the union
campaign, and I shall not rely on his testimony where it is
contradicted by other more reliable evidence. Therefore, I
credit Hinton. General Manager Zimmerman testified that

messengers talked about and read anything they wanted on
company premises and that he never directed them to stop
talking about the Union in the offices. Zimmerman stated
that if he saw messengers standing around he would always
ask them whether they had work and if they did he might
direct them to stop talking about the Union and send them
on their way, Zimmerman said that even before the union
campaign he asked messengers whether they were holding
work and directed them to go do their jobs. Zimmerman tes-
tified that he frequently hung around the messenger waiting
areas in all three dispatch locations during the union cam-
paign so that he could answer questions and in order to initi-
ate conversations about the Union. At first, Zimmerman
maintained that he always asked a messenger whether he had
work before he initiated talk about the Union, but on cross-
examination Zimmerman acknowledged that he did not al-
ways make sure a messenger did not have a job to do before
he initiated union talk. I credit Hinton that before the elec-
tion Zimmerman told ‘him to stop talking about the Union in
the office on an occasion when Hinton had no work on him
but was waiting for a COD; I note that Zimmerman did not
testify to the contrary.

I find that the testimony of all the witnesses shows that
messengers, dispatchers, and managers often talked about a
myriad variety of subjects, from sports to politics, in the
messenger waiting areas of the Company’s offices. These
discussions took place both during and outside of working
hours and messengers who were carrying work had not con-
sistently been prohibited from stopping to talk to other em-
ployees and managers. People sitting in the waiting areas
might or might not be on duty at any particular time, de-
pending on their own schedules; and a messenger who was
holding a package might have been ordered to sit and wait
for a further assignment before leaving the office. Further,
the uncontradicted testimony shows that flyers and notices in
the waiting areas dealt with a variety of subjects, and there
was no testimony that before the union campaign Respondent
had ever sought to limit the type of literature that was
present in the waiting areas. Finally, the testimony of dis-
patchers and managers shows that many of them lost no op-
portunities to campaign against the Union once the organiz-
ing drive was open. Thus, Orbit’s antiunion literature was
given out with employee paychecks during working hours
and the subject of the election was constantly under discus-
sion by dispatchers and managers. There can be no con-
troversy that if Respondent did not have any no-solicitation
rules and no-distribution rules before the campaign, it could
not institute such policies directed solely toward union activ-
ity. Further, Respondent could not institute a rule that prohib-
ited employees from discussing the Union during their
breaktimes or waiting times as such a rule would be overly
broad. Finally, if Respondent’s supervisors had permitted
employees to pause for political or sports discussions even
when they had work to do before the Union came around,
then management could not crack down selectively on em-
ployees who were talking about the Union. See, generally,
Our Way, Inc., 268 NLRB 394 (1983), Harrah's Marino
Hotel & Casino, 296 NLRB 1116, 1120 (1989). I credit Ali
that Wyatt told him that he could not discuss the Union in-
side the offices and that Respondent would fire anyone who
placed union literature inside the offices. I credit Roesch that
Wyatt told her that if she put union literature in the company
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offices she would be fired. I credit Ali that Zimmerman per-
mitted working employees to engage in discussions but told
Ali that it was illegal to discuss the Union during worktime,
I find that Moriarty told Simmons that he could not talk
about the Union nor distribute union literature inside the
Orbit office. I find that Bates told Hinton that he could not
talk about the Union on companytime and that Zimmerman
told him to stop discussing the Union even though Hinton
did not have work to do. By all of these actions, Respondent
violated Section 8(a)(1) of the Act.

3. Threats of physical harm

As discussed above, Owner Wyatt admitted that the day
after Ali dropped a bicycle chain near him in a messenger
waiting area, he saw Ali in the street and threatened to kill
Ali if he ever threw a chain at him again. Wyatt admitted
that at the time Ali dropped the chain he did not think that
Ali had tried to hit him and he did not say anything about
it. Wyatt’s antagonism to Ali arose from the fact that Ali
was instrumental in bringing the union campaign to Orbit
and that Ali was one of the most active campaigners. Indeed,
Wryatt testified that if the Union won Ali would most likely
be the shop steward. I find that Wyatt threatened to kill Ali,
because Ali was organizing on behalf of the Union. Thus,
Respondent violated Section 8(a)(1) of the Act by threaten-
ing Ali with physical violence because he supported the
Union.18

4. Interrogations, threats, and other violations

Foot messenger Chris Caggiano testified that he began at-
tending union meetings in August 1994. Caggiano was dis-
patched by Jesus Walle out of the King Street office. He tes-
tified that in October he was speaking to Walle from a tele-
phone at Lexington Avenue and 68th Street. Walle asked
Caggiano whether he had heard that Orbit was considering
becoming an all walker company. Walle said that such a
switch would be better for the foot messengers: the bikers
cost too much in insurance claims because of their high rates
of injury and if there were no bikers there would be more
work for the others. Walle continued that if there were no
bikers then the walkers would not need the Union because
the Company could afford to give paid vacations and other
benefits. Caggiano testified that in late October or early No-
vember, during another call, Walle told him that even if.the
Union could establish itself negotiations would go on for a
minimum of 2 years: if the Union asked for a medical plan
then Respondent would ask for drug testing of employees; if
the Union demanded sick days the Respondent would ask
that employees be required to wear uniforms. At the end of
this 2-year minimum period of negotiations, according to
Walle, conditions at the Company could remain the way they
were before the campaign, in fact, they could end up being
worse.1? Walle acknowledged that he spoke to messengers

18The General Counsel also alleges that Zimmerman threatened
Alj with physical violence and that dispatcher Marcia Stone harassed
Ali in a threatening manner. I have read and considered all of evi-
dence relating to these events and I do not credit Ali’s testimony
concerning the incidents.

19The evidence is clear that most of Respondent’s employees did
not relish the thought of being required to wear a uniform and that
they regarded the possibility of drug testing with great distaste.

on his team in an effort to persuade them to vote against the
Union. He told them that negotiations can take years. When
employees responded that the Union would get benefits for
them, he replied that in return the Company might ask that
messengers be required to wear uniforms and that drug test-
ing be instituted. Walle said that everything was negotiable,
Walle stated that he brought up the subject of drug testing
as a result of discussion at the management meeting with
labor counsel and pursuant to literature he received. Walle
admitted that he told Caggiano that soon the Company would
no longer employ bikers and that this would mean more
money for the walkers. I have found above that Caggiano is
a reliable witness and that he answered questions with great
care. I find that Walle told Caggiano that negotiations would
take a minimum of 2 years and that if the Union asked for
insurance and sick leave, the Company would demand that
employees wear uniforms and submit to drug testing. Walle
was not merely saying that negotiations take time and that
there would be give and take; such statements would have
been entirely lawful. Instead, Walle was telling Caggiano
that negotiations would take a minimum of 2 years and that
if the Union sought benefits for the messengers then the
Company would ask for conditions that were universally ac-
knowledged to be repugnant to the employees. Such a. pre-
diction smacks of a threat of retaliation by the Company to
impose new work rules if the employees should choose union
representation and conveys the impression that it would be
futile for them to select the Union because the Company
could drag out the negotiations as long as it wanted. Re-
spondent thus violated Section 8(a)(1) of the Act. Great
Plains Coca-Bottling Co., 311 NLRB 509 (1993); Airtex, 308
NLRB 1135 fn. 2 (1992). I find that Walle told Caggiano .
that the Company would rid itself of the bikers and offer
benefits to the walkers thereby rendering a union unneces-
sary. Respondent thus impliedly offered benefits as an in-
ducement for the employees to abandon their support for the
Union in violation of Section 8(a)(1) of the Act.

Bicycle messenger Lorenzo F. Simmons testified that he
worked for Orbit until December 1994, when he left due to
an on-the-job injury. Simmons was a strong supporter of the
Union; he wore a union sticker on his safety helmet and he
handed out union literature without trying to hide his activi-
ties from management. Simmons testified that during the
campaign, Owner Robert Wyatt initiated a conversation with
him about the Union every time the two met. One evening
in late October at the King Street office, Wyatt addressed a
group of messengers. He told the employees that if the
Union came in he would lose control over the Company and
lose control over CODs. With the Union, bikers could no
longer get bike store credit. If there is a problem now, Wyatt
said, messengers could talk to him or the other owners, but
if the Union came in they might not be able to do that; they
would have to tell their problem to the Union and if the
Union did not think the problem was big enough then it
would not inform management. Simmons maintained that on
this occasion, Wyatt did not mention the process of collec-
tive bargaining nor did he say that benefits and wages could
go up or down or stay the same. Simmons testified that in
mid-October 1994, dispatcher Logos told him that if the
Unjon came in he would lose CODs and bike store credits;
he would not be able to take time off and he would not be
able to talk directly to management. On November 14, in the
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afternoon, according to Simmons, he heard Wyatt talking to
four or five West African bikers. Wyatt told them that they
were not eligible to vote in the election because they were
not U.S. citizens; if they voted it would be illegal and they
could be deported. Wyatt did not tell these bikers that he be-
lieved that the union constitution excluded them from mem-
bership. On November 17, Simmons was using a telephone
at 23d Street and 10th Avenue to speak to his dispatcher.
Then, Wyatt came on the telephone and said, ‘‘Lorenzo, this
is Robert Wyatt.”” He told Simmons that if the Union won
the election, Simmons would be fired. Simmons laughed and
hung up the telephone, but he was nervous because he was
in debt. That evening, Simmons was in the messenger wait-
ing area of the 31st Street office with a group of messengers.
Wyatt was there. He told the employees that if the Union
won the election, ‘“We would lose control over the Com-
pany.”” Then Wyatt asked the men why they thought the
Union was good for the Company and how they would vote
individually. Wyatt said that the Union could not guarantee
them anything. The next day when Simmons was on his way
to vote at the 31st Street office, he saw Wyatt and Arnold
Thomas standing on the comer of Lexington Avenue and
31st Street. Wyatt said, ‘‘Remember what 1 told you yester-
day, Lorenzo, vote no.”” Wyatt denied the substance of Sim-
mons’ testimony. I credit Simmons. As I have noted above,
Wyatt was subject to bouts of thoughtless action and loose
talk and he often went beyond the bounds of what he knew
was lawful behavior. I find that Wyatt told Simmons that if
the Union won the election Wyatt would lose control over
the Company and over CODs. Wyatt thus implied that em-
ployees would no longer have a significant benefit if they se-
lected the Union as their representative in violation of Sec-
tion 8(a)(1) of the Act. I find that Wyatt told employees that
if they voted in the election they could be deported, thereby
unlawfully raising the fear of deportation in the minds of the
employees in connection with the advent of the Union in vio-
lation of Section 8(a)(1) of the Act.20 I find that Wyatt un-
lawfully interrogated a group of messengers the night before
the election by asking the individuals how they would vote
in violation of Section 8(a)(1) of the Act. Finally, I find that
Wyatt threatened Simmons with discharge if the Union won
the election. Although Simmons may have laughed, this
threat was no joking matter. Respondent thus violated Sec-
tion 8(a)(1) of the Act. I also credit Simmons’ testimony
about Logos’ comments. Although Logos denied talking to
Simmons about the Union, I do not find his denial convinc-
ing. I find that Logos told Simmons that if the Union won
he would lose CODs and bike store credits. This constituted
a threat that employees would lose benefits if they voted for
the Union. Respondent thus violated Section 8(a)(1) of the
Act.

Bicycle messenger Patrick Gilles has been employed by
Orbit for more than 3 years. Gilles, who is also referred to
as ‘‘Sony,”’ is a highly productive employee. Gilles testified
that the 31st Street Office Manager Dennis Moriarty told him
that he should not vote for the Union because he made good
money and the Union would take money out of his check.
Several times in October 1994, Moriarty asked Gilles if he
was going to a union meeting and Gilles replied that he did
not know: Gilles did not want to inform management that he

20 Great American Products, 312 NLRB 962, 966-967 (1993).

supported the Union. Moriarty told Gilles that he knew
Gilles would not vote ‘‘yes’’ for the Union and that he knew
he had his vote. Gilles testified that on November 17 at
about 5:30 p.m., he was in the messenger area near the bicy-
cle rack talking to Ali when Moriarty ran over from the dis-
patch area, Moriarty asked Gilles whether he was a citizen,
Gilles laughed and said he had a green card. Moriarty said
if he was not a citizen, then he could not join the Union and
he would be fired.

Moriarty testified that he was in charge of giving out in-
formation in the 31st Street office during the union cam-
paign. Moriarty did not favor the Union and his personal
goal was to defeat the Union. Moriarty recalled that he spoke
to Gilles about the Union, but he denied asking Gilles wheth-
er he supported the Union or whether he intended to vote for
the Union. Moriarty asked Gilles to take an interest in the
campaign and to vote. He and Gilles had been friendly for
2 years and he thought that Gilles was happy and would not
want a third party involved to change anything, so he as-
sumed that Gilles would vote ‘‘No.”’ Moriarty admitted that
he asked Gilles if he was going to a union meeting and he
asked other messengers if they were going to union meetings
by inquiring whether they were ‘‘going to check it out.”
Moriarty denied saying that the Union would cause the dis-
charge of noncitizens. I have decided to credit Gilles wher-
ever Moriarty’s testimony is contradicted by that of Gilles;
the latter impressed me as having a strong recollection that
was unwavering and exact despite very vigorous cross-exam-
ination by counsel for Respondent. I credit Gilles that
Moriarty implied to Gilles that, if the Union won the elec-
tion, noncitizen employees would be fired. This statement
constituted a violation of Section 8(a)(1) of the Act. I find
that when Moriarty asked Gilles whether he was going to a
union meeting and when Moriarty said he knew how Gilles
was planning to vote, Respondent violated Section 8(a)(1) of
the Act.

Gilles’ dispatcher, Keith Hann, spoke to a group of mes-
sengers during the campaign. According to Gilles, he told
them that if the Union was successful, employees would
have no more bike credits and CODs would be cut down.
Hann also said that dispatchers would stop making personal
loans to messengers.2! Hann denied the remarks attributed to
him by Gilles. Hann was not an impressive witness. Al-
though Hann acknowledged that he went to the management
meeting with labor counsel and was instructed to speak to
the messengers about the campaign, Hann maintained that he
was not told to persuade the messengers to vote against the
Union and he professed not to know whether the owners of
Orbit wanted the Union to win or lose. I shall not credit
Hann’s testimony because I find that he is not a reliable wit-
ness. Hann’s remarks to Gilles constituted a threat that em-
ployees would lose their benefits if they voted for the Union
and Respondent thereby violated Section 8(a)(1) of the Act.

Samuel McDuffie, a dispatcher who occasionally filled in
for Gilles’ regular dispatcher, told Gilles and a few other
bikers that they should not want the Union because if the
Union came in, they would be subject to drug and alcohol
testing. According to Gilles, McDuffie did not say this would
be negotiated; he said it would definitely take place. On the

21 The evidence shows that dispatchers and managers occasionally
make loans to messengers out of their personal funds.
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day after a union meeting, McDuffie told Gilles that he had
happened to pass the union headquarters the night before and
that he had noticed a few walkers from the Company going
in. He said it was too bad because they would not get any
more work. McDuffie denied making any of these comments
to Gilles; in fact, McDuffie said that he never made much
conversation about the Union. Yet McDuffie acknowledged
that he initiated conversations with his people concerning the
Union, asking them why they wanted to bring in a third
party when ‘‘you guys can form your own group and nego-
tiate something with us.’”” He urged the men to decide what
they wanted and to conduct their own negotiations with the
owners. Because of the contradictions in McDuffie’s testi-
mony, I do not credit McDuffie’s denials. I find that Re-
spondent violated Section 8(a)(1) of the Act by creating the
impression of surveillance of employees’ activities in support
of the Union and by threatening to reduce the work assign-
ments of employees who supported the Union.

During the campaign, Gilles heard Wyatt address a group
of messengers. Wyatt said that the employees did not need
the Union. He told them that negotiations could take 2, 3,
or 4 years. Now bikers could make $15 to $20 per hour, but
if he had to negotiate he would only give $5 or $8 per hour.
Wyatt said it was all up to him; Gilles was sure that Wyatt
was not referring to an offer he would make, instead Wyatt
was saying what he would agree to. Gilles was sure that
Wryatt did not tell the messengers that as a result of negotia-
tions they could wind up with more or less. Wyatt said that
if the Union were voted in, messengers would have to come
to work at a certain time; if they were late three times they
would be fired and they would also be fired after receiving
three warnings. Gilles testified that Wyatt told them that with
the Union, business would go down. I find that Wyatt threat-
ened to impose stricter work and attendance rules, threatened
to refuse to bargain in good faith, and threatened employees
with a loss of work. Respondent thereby violated Section
8(a)(1) of the Act.

In early November 1994, Gilles was at the King Street of-
fice looking for work when Logos gave a run to another
biker; after the other man left, Logos gave Gilles two rush
jobs. Gilles expressed satisfaction at receiving two lucrative
jobs. Logos replied that he had dispatched the good runs to
Gilles because he was not carrying all those Teamsters stick-
ers on his helmet and that he had given the other man only
one job because ‘‘he had all those stickers on him.’’ I have
found that Gilles is a reliable witness, and I credit him that
Logos gave Gilles two relatively high paying jobs while in-
forming him that this was a benefit for not supporting the
Union. By implying that employees would receive benefits if
they did not support the Union, Respondent violated Section
8(a)(1) of the Act.

Bicycle messenger Calvin Hinton testified that managers
and dispatchers discussed the Union with him and other mes-
sengers at every opportunity both inside and outside the of-
fice. In early October 1994, Hinton was in Owner Frederick
Katz’ office discussing some paperwork when Katz asked
him how he felt about the Union. Hinton said he was leaning
toward supporting the Union. A few weeks later, Katz spoke
to him and other messengers in front of the King Street of-
fice. Katz said that if the Union came in he would have to
raise the Company’s rates to pay for union benefits and he
would lose part of his work force. When Hinton said that the

employees were due for a raise and asked what the Union
had to do with client rates, Katz said that Orbit could not
afford medical benefits. Hinton testified that just before the
election Katz asked him how he planned to vote in the elec-
tion. Hinton recalled that during the week of November 4,
when he and other messengers were standing outside the
King Street office, Wyatt told them that he did not have to
negotiate with the Union and that he would not negotiate.
Wyatt asked the workers why they needed a union when they
could negotiate for themselves. Then the employees asked
Wyatt what he could promise them, and Wyatt replied that
he could not promise anything but that it would be better for
all of them if the Union did not win the election. Wyatt stat-
ed that if the Union lost he could still talk to the messengers;
however, if the Union won he would not be able to speak
to them but instead would have to talk to the Union through
the shop steward. And, Wyatt told them, the steward would
be Mostafa Ali. Hinton testified that Head Dispatcher Logos
constantly spoke to him about the Union in the King Street
dispatch area. During the week of November 14, Logos
asked Hinton if he was a citizen. After Hinton replied that
he was, another dispatcher named James Ruiz said that for-
eigners would be in trouble because under the union constitu-
tion they could not be part of the Union. On November 17,
Logos was dispatching a run to Hinton who had called him
from a telephone in the 70’s. Logos told Hinton that he had
better make his money now; once the Union came in it
would be all over and if his bike broke down there would
be no more bike shop credit. When Hinton asked what the
Union had to do with the credit, Logos said he would be on
his own if his bike broke down. Katz testified that he spoke
to messengers about the Union as often as he could and any-
where he could, including the dispatch area, the messenger
waiting area, and the street. Katz told the employees that the
Company could not afford to give medical benefits: clients
would not pay higher charges and the cost of benefits could
not be passed along to them. Katz stated that he told the em-
ployees that if Orbit had to raise its rates it might lose cus-
tomers, but he denied saying that if the Union came in the
Company would lose customers. Katz knew that Hinton sup-
ported the Union, but he denied asking him how he would
vote. I observed that Katz was an angry witness: his attitude
to counsel for the General Counsel was antagonistic and he
cursed under his breath while he was testifying. I believe that
Katz’ anger directed to the Union and to the counsel for
General Counsel colored his answers under oath, and I shall
not credit his testimony where it is contradicted by other reli-
able testimony. Therefore, I credit Hinton that Katz asked
him how he felt about the Union and later asked how he
planned to vote. Katz was an owner of Respondent and his
questions sought specific information about Hinton’s sym-
pathies. I find that the questioning was coercive and that Re-
spondent violated Section 8(a)(1). Katz’ statement that if the
Union won he would have to raise his rates to pay for bene-
fits and would lose part of his work force was not based on
objective facts and demonstrably probable circumstances be-
yond his control. Instead, Katz made a definite link between
a union victory and a layoff, in other words a threat of re-
prisal, without knowing the cost of any benefits that might
be demanded by the Union or the value of any concessions
that might be offered. NLRB v. Gissel Packing Co., 395 U.S.
575, 618 (1969). Respondent thereby violated Section 8(a)(1)
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of the Act. As set forth above, I have found that Wyatt’s
recollection about what he actually did and said during the
campaign is not accurate, and I shall not rely on his testi-
mony. Therefore, I credit Hinton that Wyatt said that he did
not have to negotiate with the Union and that he would not
negotiate. I credit Hinton that Logos told him that nonciti-
zens would be in trouble and that there would be no more
bike shop credits if the Union won. By these statements, Re-
spondent violated Section 8(a)(1) of the Act.

Mostafa Ali testified that at about the time the Union filed
its representation petition on October 4, 1994, dispatcher
Logos said he had heard that there was a big meeting the
next day and he asked Ali whether they were going for an
election or for a strike. Ali told Logos that he should stay
out of it. After the union meeting took place, Logos asked
him what had happened the night before. Ali replied that he
did not want to talk about this. Then Logos said he heard
that only 12 people attended the meeting. Again, Ali told
Logos that he did not want to discuss this. Logos denied ask-
ing Ali anything at all about union meetings. I credit Ali that
Logos asked Ali to tell him about events taking place at the
union meeting and asked how many employees had attended.
This questioning, even of an outspoken union adherent, was
coercive, because it was not merely a conversational gambit;
Logos asked his questions while he was dispatching work to
Ali and, in essence, determining his earnings for the day, and
the questions sought specific information about the union ac-
tivities of employees. Thus, I find that Respondent violated
Section 8(a)(1) of the Act.

Bicycle messenger Robert Marshall testified that dispatch-
ers Logos and Walle frequently asked his opinion of the
Union. Marshall was an open supporter of the Union, and I
do not find that Respondent violated the Act by interrogating
Marshall.

General Manager Zimmerman testified that during the
campaign he saw union stickers all over the bathrooms,
walls, and furniture in the Company’s offices. Zimmerman
had seen Ali post such stickers outside the office and he as-
sumed that Ali was also responsible for the stickers on Re-
spondent’s premises. Zimmerman was constantly removing
the stickers by scraping them with a coin or putty knife. On
one such occasion, Zimmerman did not stop when he had
finished inside the office, he went outside and removed
union stickers from the lamp post in the street. Removal of
union literature posted on public property is a violation of
Section 8(a)(1) of the Act.

5. The survey

It was stipulated on the record that on May 26 or June 2,
1995, a written survey in the form of a questionnaire was
distributed to messengers and drivers at the Company. The
survey, which could be returned anonymously filled out,
asked questions such as whether there was fair and respectful
treatment by -dispatchers and managers, whether dispatchers
and managers answered questions, whether the pay was bet-
ter at Orbit than at other messenger companies, and what
changes should be made at the Company. Zimmerman testi-
fied that no survey had been given out at Orbit in at least
8 years. Wyatt testified that there had been a survey in
around 1990, but no copy of it was produced and no other
employee of the Company testified that he had ever seen it.
As discussed above, the messengers had been polled in Sep-

tember 1994, concerning the idea of reducing their commis-
sions in exchange for the institution of a toll free 800 tele-
phone number. The General Counsel argues that the 1995
survey was an unlawful solicitation of grievances in that it
took place during the pendency of the instant case when
there was a strong likelihood that the election would be set
aside and a new election would be ordered. The Respondent
urges that the survey was a response to operational changes
that had been made at Orbit in February 1995, including
changes in the method of receiving telephone calls and dis-
patching runs. Respondent argues that the survey was nec-
essary to determine what impact the changes had on cus-
tomer service and overall efficiency. I find that the question-
naire asks no such operational questions as are suggested by
Respondent’s arguments. The survey is about working condi-
tions and about the employees’ satisfaction with their superi-
ors and their rates of pay. The survey echoes the Company’s
theme during the union campaign that Orbit’s managers had
always been available to listen to and adjust complaints, that
the employees did not need a third party to intercede on their
behalf with management and that the pay scale was as much
as the market would bear. I find that no similar survey had
been taken of Respondent’s employees in the past. The sur-
vey is clearly a solicitation of grievances. It is well settled
that such surveys conducted during the pendency of an elec-
tion violate Section 8(a)(1) of the Act by impliedly promis-
ing to remedy employee grievances and thus interfere with
the employees’ choice whether they wish to be represented
by a union. Weather Shield of Connecticut, 300 NLRB 93,
104 (1990). In Reliance Electric Co., 191 NLRB 44, 46
(1971), the Board said:

Where, as here, an employer who has not previously
had a practice of soliciting employee grievances or
complaints, adopts such a course when unions engage
in organizational campaigns seeking to represent em-
ployees, we think there is a compelling inference that
he is implicitly promising to correct those inequities he
discovers as a result of his inquiries and likewise urging
on his employees that the combined program of inquiry
and correction will make union representation unneces-

sary.

Here, the solicitation of employee grievances took place
after the election was held. However, the Union was openly
campaigning again among the employees and signing up the
messengers, and a massive unfair labor practice case had
been filed and was about to be tried together with the many
objections to the election. Clearly, the campaign was not
over and it was not unlikely that a second election would be
held. Indeed, Wyatt’s affidavit admitted violations such as
threatening to fire two leading employee organizers for con-
ducting union activities on the premises and threatening to
kill one leading employee organizer for dropping a bicycle
chain too near to him. These admissions should have alerted
Respondent that a second election was in the offing. Under
these circumstances, where a union campaign was being con-
ducted and Respondent had reason to anticipate the holding
of a second election, I find that the distribution of the survey
violated Section 8(a)(1) of the Act.
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D. Jennifer Roesch

Jennifer Roesch was hired as a telephone operator in mid-
April 1994. She worked full time from 9 a.m. to 5:30 p.m.,
Monday through Friday. Her starting wage of $250 per week
had been raised to $275 per week before her termination.
Roesch was politically active, especially as a member of the
International Socialist Organization, and she often discussed
her views and activities with Owner Robert Wyatt and Office
Manager Douglas Bates.

Roesch solicited openly for the Union in front of the 18th
Street office before her working hours on September 9, 1994,
Later that day, as she was using her computer to try to help
a client with a problem, she found that her access to much
of the information on the computer had been blocked. Bates
came over to assist her and he telephoned Wyatt who was
at that moment busy limiting his employees’ access to the
computers. Wyatt stated that until the union campaign began
any employee had access to a great variety of computerized
information about the Company. Once the Union came
around, he decided to curtail the availability of information
to employees according to their job duties. During the proc-
ess of changing the computer access, Wyatt made a number
of errors and many employees, including Roesch, lost their
ability to see information they needed. After a while, Wyatt
was able to correct the problems and restore access to infor-
mation that was necessary to each employee’s job functions.
Eventually, Roesch found that her access was restored so that
she could perform her job duties but her access to certain in-
formation such as names and addresses of messengers was
never restored. I credit Wyatt’s explanation that he did not
single out Roesch when he was limiting employee access to
computer information and that he made certain that each em-
ployee retained the ability to use the computerized informa-
tion necessary to job performance.

On September 15, while Roesch was speaking on the tele-
phone at the end of the day, dispatcher Jesus Walle asked
Roesch how the union meeting had gone the night before,
When Roesch replied that he had no right to ask her about
that, Manager Douglas Bates said ‘‘that’s right.’’ Then Walle
and dispatcher James Ruiz began complaining that the Union
was disturbing things in the office. Ruiz asked Roesch why
she could not let well enough alone saying that ever since
the Union came around everything had been a mess, and
Ruiz concluded by saying, ‘‘you bitch, you're messing ev-
erything up. You f—king pussy why are you doing this?”’
Roesch responded with an obscenity whereupon Bates called
her into his office and told her to watch her language. Ruiz
denied speaking to Roesch about the Union; in fact he testi-
fied that he had no opinion about the union campaign, that
he took no position about the Union, and that he was not
paid to comment on the Union. I do not credit Ruiz. I find
that Ruiz, a supervisor of Respondent, castigated Roesch and
called her vile names because she was a leader of the orga-
nizing campaign. This was done in the presence of Manager
Bates who did not repudiate the comments. Although gross
language was common at Orbit and was used by many of the
supervisors and employees, it became unlawful when it was
coupled with disparaging remarks about protected activity. In
that instance, rather than being merely the usual *‘‘shop talk,”’
it was an attempt to degrade an employee because of her
union activities. Used in that manner, obscenities reasonably
tend to discourage and interfere with union activities. I find

that Respondent violated Section 8(a)(1) of the Act. Domsey
Trading Corp., 310 NLRB 777, 793 (1993), enfd. 16 F.3d
517 (2d Cir. 1994).

On September 16, Katz joined a conversation Roesch was
having with other employees in the evening by calling
Roesch a liar and saying the Union lied when it told employ-
ees that Orbit had made a $9 million profit. Katz said that
the messenger industry was highly competitive and the Local
840 health fund costs were exorbitant. Katz said if the Union
won, then the Company would have to raise rates; it would
be less competitive and would lose customers. As a result,
the Company would have to restrict its operations or shut
down in some way.

Bates testified that during the third week in September,
Roesch wrote some customer orders incorrectly and Bates
thought he saw a pattern in which Roesch was not taking all
the information a customer gave her. Bates said that for one
run, Roesch had failed to note that the customer ‘‘needed
change.’’22 When he confronted her with the mistake,
Roesch apologized. On a run for a customer named Bob
Cole where neither the pickup nor the delivery were at the
customer’s own office, Roesch forgot to write down the in-
formation that the messenger was to pick up a portfolio so
that when the messenger arrived to pick up the item there
was confusion over what should be given to him. Bates tried
to issue a warning to Roesch about this incident but she re-
fused to sign it. For another job, Bates testified that Roesch
transposed the pickup and delivery addresses, but Roesch de-
nied to Bates that it was her mistake ascribing it to the cus-
tomer. Finally, for a job for Presentation-Harris, the customer
called in the run as a direct rush but Roesch did not note
this. Roesch denied that she had made an error but Bates
said that he verified the information with the customer di-
rectly. Bates gave Roesch a written warning after the second
mistake on September 21. An examination of the documen-
tary evidence shows that two of the purported mistakes took
place late in the afternoon of the September 22; this makes
them suspect, in my view, because this was late in the after-
noon on Roesch’s last day of work and I do not believe that
Bates would have had enough time to verify the information
and confront Roesch as he testified. I have found above that
Bates’ recollection is not always reliable and I do not credit
his testimony that Roesch made two more mistakes after he
issued her a warning notice on September 21. According to
Bates, before these incidents Roesch had been very accurate.
He stated that other phone operators made mistakes and that
he had issued written warnings and a termination for such
mistakes in the past. However, no documentary evidence was
introduced to support this assertion; there were such
warnings, Respondent could certainly have produced them
from its files. According to Bates, a normal rate of errors
company-wide is three or four mistakes per week.

Roesch recalled that on September 12, Bates had spoken
of issuing her a written warning for failing to note that a cli-
ent had called in a direct rush job, but that she had protested
that the client had not asked for a rush. During the week of
September 19, Bates accused her of taking information incor-
rectly and transposing the pickup and delivery addresses.
Bates showed Roesch a warning slip for that job, but she re-

22 When the customer needs change, the messenger is told to have
change on hand.
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fused to sign it because she had taken down the information
just as the customer had given it to her. Roesch could not
recall any incidents where she had failed to enter the fact
that the customer needed change, nor that a pickup involved
a portfolio, not any of the other problems mentioned by
Bates. Roesch stated that it was her opinion that most opera-
tors make at least one or two mistakes per week and that she
made fewer errors than most.

Bates testified that Roesch continued to come in late even
after the written warning for tardiness was issued to her on
September 1. After a few more instances, on September 7,
he told Roesch the he was giving her a final warning for
lateness and that if it happened again, she would be dis-
charged. Again, Roesch was late on a few occasions but
Bates did nothing because each incident involved a tardiness
of less than 10 minutes. Finally, Roesch came in at 9:12 on
the morning of September 23, and he discharged her. Bates
testified that he fired Roesch because she had come to work
late and she had not called to say that she would be late to
work. Roesch testified that on September 23 she was running
to the office because she knew that she was late. After she
arrived, she was called into Bates’ office where he told her
that she was fired for being late that morning and for her
overall work performance.

Roesch’s time records show that she was often tardy: dur-
ing the week of May 13, she was 12 minutes late on one
occasion; during the week ending May 27, she was 1 hour
late on Monday, and 17 minutes late on Thursday, but no
warning was issued because she had called the office; in al-
most every week during the summer of 1994, Roesch was
late from 3 to 15 minutes once or more per week. No
warnings were issued until September 1.

When asked to give the reason for Roesch’s discharge,
Bates cited tardiness in combination with other factors. Bates
said that at the beginning of the summer, he and Wyatt had
noticed that she took fewer telephone calls than the other op-
erators. After he told Roesch that he expected more from her
and moved her seat away from a colleague to whom she was
often speaking, she improved ‘‘immensely.”’ Bates said he
had also considered the customer complaints against Roesch
for making various mistakes, her excessive absences, and the
fact that a coworker had complained that she wore a bathing
suit in the office while he was forced to wear a shirt. Bates
had not actually seen Roesch in the bathing suit, and it is
not clear what the actual facts are concerning this issue.
However, Bates’ affidavit gives only two reasons for
Roesch’s discharge, the fact that there were customer com-
plaints against her for mistakes and the fact that she was 12
minutes late on September 23, 1994. I shall rely on these two
reasons; I believe that any other purported considerations
have been cited to bolster Respondent’s case but do not have
a high probability of accuracy. Bates’ affidavit was given
closer in time to the actual event and I find that it reflects
Bates’ and Wyatt’s intentions at the time.?3

Bates testified that right after he fired Roesch he told the
employees at the dispatch table that he had just fired her and
that he was going to have to deal with Ali. Bates testified
that knowing that Ali and Roesch were roommates and
knowing that Ali always complained to him, he knew that

23 Bates spoke to Wyatt about firing Roesch before he actually did
$0.

he would hear from Ali about her termination and would
have to deal with him. Messenger Chris Caggiano recalled
that the day Roesch was fired he was approaching the King
Street office when Roesch came up to him and asked what
time it was.2¢ Then Caggiano went into the office and over
to the dispatch table where he saw Bates, Logos, Ruiz,
Walle, and others. Bates stood up and said to all of them that
they would go on as if nothing had happened. As Bates
began walking toward his office, Caggiano heard him say,
“Now, we're going to deal with Mostafa.”” I have found
above that Caggiano was a particularly impressive and reli-
able witness and I credit him as to Bates’ remarks. I find that
Bates said exactly what Caggiano testified.

The record shows that other employees of Respondent
were tardy on a fairly regular basis but were not discharged.
For instance, phone operator Miguel Ortiz was 15 minutes
late twice during the week of September 2, 1994, but was
not given any written warnings.25 However, Ortiz did have
two written warnings in his record; on March 2, 1994, he
was warned for being late on two occasions, once by 15
minutes and once by 10 minutes, and on October 25, 1994,
Ortiz was given a written warning for tardiness. Bates testi-
fied that he used written warnings to help Ortiz correct his
‘‘bouts of lateness.’”” According to Bates, Ortiz cleans offices
and works weekends for Orbit and he was willing to stay late
when requested. Telephone operator Maurice Floyd is often
late yet the record shows that he has never been issued a
written warning. For the week ending July 22, 1994, he was
15 minutes late on one occasion; for the period ending July
29, he was late 18 minutes and 11 minutes on different occa-
sions; the week ending August 19, he was 13 minutes late
one morning; the week ending September 16, he was 49
minutes late one day. Bates explained that Floyd lives with
an invalid mother and his tardiness is caused by the fact that
her caregivers are often late or do not show up at all. Floyd
always calls Bates and informs him when he has to come to
work late. Floyd is a long-service employee who is entitled
to 15 paid days off per year and he was not issued a warning
for taking 9 sick days in 1994. Respondent’s records show
that employee Eladio Tagle was 1 hour late twice in August
1994, and was not issued any warning or other discipline.

Bates testified that he uses warning slips for two different
purposes. The first purpose is to inform an employee that a
situation must be corrected. The second purpose is to prepare
for discharge of the employee and make a record for unem-
ployment proceedings. Bates first gives the employee a
verbal warning; if the problem continues he issues a written
warning and if a second written warning is given soon after-
wards, then Bates tells the employee that it is a final warning
and that termination may ensue if the problem is not cor-
rected. But Bates acknowledged that written warnings are not
issued automatically if a problem persists; he considers
whether the employee is a good employee before he writes
him up, and past performance is a factor. Bates admitted that

24Caggiano thought it was about 9:07, but he did not check his
watch against the timeclock in the office, and he did not testify that
he was sure of the actual time.

251 do not rely on counsel for the Respondent’s attempt to use
leading questions to change Bates’ testimony by suggesting that
Ortiz may not have been late but may have changed his starting
time,
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his practice concerning written warnings varied from em-
ployee to employee.

I find that the General Counsel has shown that Roesch’s
union activities were a motivating factor in her discharge and
in the issuance of warnings on September 7 and 21. The
record shows that Respondent harbored a strong antiunion
animus and that the managers and owners resented the em-
ployees’ efforts to organize the Company. By his own admis-
sion, Owner Wyatt threatened to fire Roesch if her union ac-
tivity continued to interfere with his business. Owner Katz
called Roesch a liar during a discussion of the Company’s
financial condition in relation to possible union demands.
Roesch began campaigning in front of Orbit’s offices from
the first day that the campaign was brought out into the open
and she was known to Respondent as an ardent activist who
had strong political beliefs. At most, only 2-1/2 weeks
elapsed between Respondent’s realization that Roesch was
helping to lead an organizing campaign and her discharge.
Further, after Bates fired Roesch he said, ‘‘Now, we’re going
to deal with Mostafa,’’ a statement whose most likely pur-
port is that one strong union supporter had been ousted and
that Respondent would then see about firing the next one. I
must now determine whether Respondent would have warned
and discharged Roesch even in the absence of her support for
the Union. Wright Line, 251 NLRB 1083 (1980), enfd. 662
F.2d 899 (1981), cert. denied 455 U.S. 989 (1982). Bates, the
author of Roesch’s warning slips and the manager who dis-
charged her, admitted that his practice in issuing written
warnings varied among employees. Bates considered whether
the employee was a ‘‘good employee’’ and he took into ac-
count whether the warning was for the purpose of helping
the employee improve performance or for the purpose of pre-
paring the way to a discharge. But Bates could not articulate
any rule that Respondent used to decide if an employee
should be rehabilitated or fired. Thus, Ortiz was given writ-
ten warnings for tardiness in March and October 1994, but
although he was 15 minutes late twice during the week of
September 2, he was not disciplined. Tagle was not dis-
ciplined for his tardiness in the month before Roesch was
discharged, purportedly for coming to work late. Roesch her-
self was not disciplined for tardiness until Bates’ annoyance
was aroused by her oversleeping. 1 find that Respondent’s
practice with respect to written warnings for tardiness was so
unpredictable and capricious as not to be subject to any dis-
cernible pattern. In essence, it depended on Bates’ subjective
feeling that certain employees were, as he put it, good em-
ployees. Bates thought that Ortiz was a good employee de-
spite his bouts of tardiness because he stayed late and per-
formed extra chores. At some point during her 5 months of
employment with Respondent, Bates must have thought that
Roesch was a good employee because her wages were in-
creased from $250 to $275 per week. The record supports a
finding that after Roesch was discovered to be a strong union
supporter she ceased to be a good employee in Bates’ esti-
mation. Roesch was issued a final warning on September 7
for tardiness, a day after she openly distributed flyers in front
of a company office with Union Agent McCulloch and other
employees. Then, Roesch was given written warning notices
for purported errors she made in recording jobs called in to
her in mid-September. The record does not show conclu-
sively whether Roesch made fewer or more errors than other
phone operators, but it does show that Roesch received a

warning while it does not show warnings issued to any other
operators who made mistakes. Further, the record shows that
Bates was quick to fire Roesch as soon as she came to work
more than 10 minutes late. Bates was waiting for Roesch and
fired her the moment she walked into the office on Septem-
ber 23. It is clear that Respondent had determined to dis-
charge Roesch as soon as it had a colorable reason to do so.
I conclude that Respondent treated Roesch differently from
its other employees because she was a leader in the cam-
paign to organize the messengers and that it would not have
issued warning notices to her on September 7 and 21 nor
would it have discharged her in the absence of this activity.
Thus, Respondent violated Section 8(a)(3) and (1) of the Act
by its discharge of Roesch and by its issuance to her of the
September 7 and 21 warning notices.

E. Mostafa Ali

Bicycle messenger Mostafa Ali testified that a few days
after he helped to distribute the flyer opposing the 800 num-
ber proposal, he gave out union information in front of the
King Street office. At around 10 or 10:30 a.m. when Ali
went into the office to begin working, Bates spoke to him
and said that he would have to set his hours on a definite
basis and that he could no longer begin work at varying
times. Bates told Ali that he could work from 9 to 5 or 10
to 6, but that the hours had to be definite. Ali protested that
he would comply as long as others did the same and he was
not being picked on. Finally, Ali told Bates that he would
begin work at 10 a.m. The next day, he called his dispatcher
from home at about 10 a.m. to say he was ready to start
work. Bates spoke to him by telephone and told him to come
to the office and receive a written warning for failing to re-
port in person at 9 a.m. Ali protested that messengers did not
punch in and maintained that they did not have to appear at
the office to begin work, but Bates insisted that Ali had to
come to the office. When Ali went arrived at the office, he
refused to sign the warning slip, and Bates called Wyatt over
to deal with the matter. Ali testified that Wyatt said, “‘If I
wasn’t sure it was illegal to fire you for this union bullshit,
I would f—king fire you right now.”” Ali testified that pursu-
ant to his arrangement with his dispatcher, Phil Logos, he
did not have to report to the office, but instead he could tele-
phone Logos when he was ready to go to work and receive
his first assignment. According to Ali, he never had any set
hours and he was permitted to call Logos at different times
to say he wanted to start work. Logos’ testimony supported
Ali in significant respects. Logos testified that Ali did not
have any set time to begin work and that when he started
late he would also work late. However, Logos expected Ali
to begin work by 10 a.m. and when Ali failed to call by that
time he wamned Ali concerning his tardiness. Before the
union campaign, Logos had never issued a written warning
to Ali; he had warned him verbally and complained to Bates.
After the union drive began, Ali stayed outside soliciting for
the Union beginning at 8:30 a.m. and he was still not ready
to work at 10 or 10:30 so Logos complained to Bates and
they told him that he had to have a set time. It was agreed
that Ali would be ready for work by 10 a.m. Bates recalled
the incident a bit differently from Logos. In addition, he de-
nied calling Wyatt over to confront Ali, and he denied issu-
ing a warning. Bates maintained that he did not know that
Ali supported the Union at the time of the incident. I have
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found above that Bates did not have a very clear recollection
of many events. Further, in this instance, Logos’ testimony
supports Ali’s testimony about his arrangements concerning
his work schedule. I credit Ali that Bates tried to issue a
warning for failing to report at 9 a.m., contrary to the ar-
rangement that Ali could telephone his dispatcher at 10 a.m.
This was a violation of Section 8(a)(3) and (1) of the Act.
Although Wyatt denied cursing at Ali and mentioning the
Union, I credit Ali that Wyatt said, “‘If I wasn’t sure it was
illegal to fire you for this union bullshit, I would fucking fire
you right now.” It is clear that because Ali was standing
outside Orbit offices distributing union literature Respondent
was aware that Ali supported the Union at the time that
Bates tried to issue a written warning. I do not find any vio-
lation in Respondent’s requirement that Ali have a set time
for reporting to work. This was a requirement for all of the
employees: they might commence work at different times,
but they were indeed required to have a definite time for be-
ginning. I find that Wyatt’s comment to Ali contained a
veiled threat of discharge for engaging in union activities.
Respondent thus violated Section 8(a)(1) of the Act.

Al testified that during the third week in September 1994,
Bates spoke to him by telephone and instructed him to come
into the office to be written up because a walker named Vic-
tor Vasquez had complained that Ali had delayed him by
speaking to him about the Union while he was actually hold-
ing work. Ali denied delaying anyone and he denied know-
ing Vasquez. Bates said that he would investigate further,
and it was decided that Ali would report to the King Street
office before 10 a.m. so that he could be confronted with
Vasquez. When Ali arrived at the King Street office the next
day, Vasquez was not there and Bates explained that he was
out on a run. Ali refused to sign the written warning which
states that Ali had stopped ‘‘to do other things while work-
ing.”” Ali accused Bates of picking on him because he en-
gaged in union activity. Ali denied that he ever detained em-
ployees with work to do; he always asked first whether they
were carrying work and, if they were, he merely gave them
a flyer and let them go. If an employee told Ali to leave him
alone, he would comply, but he might try to talk to this em-
ployee again on another occasion. Bates testified that
Vasquez complained that Ali was harassing him while he
was trying to do his job. Bates recalled telling Ali that he
could not persist in talking to messengers who were holding
work or who did not want to speak with him about the
Union. Bates could not recall that he took any action against
Ali on this occasion until he was shown the written warning
in evidence. Vasquez did not testify here. I do not believe
that Bates had a firm recollection of the relevant events. The
written warning does not say that Ali was harassing another
employee nor does it say that Ali was preventing the other
employee from performing his duties. Respondent did not
produce any witnesses who saw Ali harassing other employ-
ees or preventing them from continuing their rounds. I credit
Ali that he did not keep other employees from doing their
jobs. Thus, I find that Respondent issued the warning to Ali
because he supported the Union in violation of Section
8(a)(3) and (1) of the Act.

On April 21, 1995, Ali was getting off his bicycle outside
the King Street office, when he encountered dispatcher Ter-
ence Goodwin. Ali testified that Goodwin accused him of
riding on the sidewalk and told him that next time he would

have Ali written up. Ali denied that he was riding on the
sidewalk. One-half hour later Ali was talking to fellow em-
ployee Claudel Cherry at the comer of King and Varick
Streets when Goodwin walked up to them. Goodwin said that
Ali was carrying work and that he was not supposed to talk
to other employees. He directed Ali -to deliver the package
or he would have him written up. When Ali told Goodwin
to stop harassing him, Goodwin said, ‘‘I have people who
can take care of you.”’ That evening, Charles Harrison, the
night manager of the King Street office, asked Ali to sign
a warning slip for riding on the sidewalk. Ali refused to sign.
Goodwin testified that he saw Ali ride the length of the street
and that he reprimanded him and told him to go deliver his
package. Later, Goodwin told Frederick Katz that he had
seen Ali riding on the sidewalk and Katz called Harrison to
issue the written warning. Goodwin stated that he only had
one conversation with Ali on this day and he denied saying
that he had people to take care of Ali. Harrison recalled that
when he tried to give Ali the warning slip Ali refused to sign
it, stating that he had not been riding on the sidewalk.26 I
do not find that Goodwin is a credible witness. Goodwin tes-
tified that he did not want to have anything to do with the
Union and that he knew nothing about it, even testifying that
during the campaign, *‘I was totally unaware of what posi-
tion the company was taking.”’ But Goodwin also testified
that during the campaign he sat around with other employees
discussing the Union and trying to figure out what it could
do for them, and he recalled five conversations with Ali
about the Union. Goodwin received campaign literature from
the Company with his weekly paycheck and, after first main-
taining that he threw away all the pieces of paper he was
given with his paycheck, he acknowledged that he read the
‘‘headlines.”” Goodwin voted in the election which was held
before he became a dispatcher. It is beyond belief that any-
one working at Orbit could be unaware that management op-
posed the Union. As I observed Goodwin, I formed the defi-
nite impression that Goodwin did not want to testify about
the events material to the instant case and that he was deter-
mined to proclaim his ignorance so that he could avoid
searching his memory in response to the questions posed to
him where the answer might not favor Respondent. I shall
not rely on Goodwin’s testimony where it is contradicted by
other credible evidence. I find that Goodwin’s statement to
Ali that he had people who could take care of him was a
threat of physical violence in retribution for Ali’s organiza-
tional activities; Respondent thus violated Section 8(a)(1) of
the Act. I find that Ali was not riding on the sidewalk and
that the written warning issued to him on April 21 was with-
out foundation. Since the record amply establishes the hos-
tility of the owners and management of Orbit to Ali because
of his union activities, I find that Respondent thus violated
Section 8(a)(3) and (1) of the Act.

Ali testified that on April 21 or 22 he was trying to make
a delivery at 1290 Sixth Avenue, near 51st Street. He also
was carrying a package to be delivered on Second Avenue
at 52d or 53d Street. There was no answer when Ali tried

26 Although the warning slip states that two employees witnessed
Ali refuse his signature and that they witnessed Ali's admission that
he had indeed been riding on the sidewalk, neither of these named
employees supported this statement in their testimony here. I do not
credit the supposed admission.
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to deliver the package at 1290 so he went downstairs to find
a phone in order to call his dispatcher, Charles Harrison, in
accordance with the policy that a messenger must imme-
diately telephone if there is any problem in making a deliv-
ery. While Ali was on the way down, his beeper sounded.
Ali soon telephoned Harrison, described his problem and
asked whether he should proceed to his next job on Second
Avenue. Harrison told Ali that the last customer was there
and would meet him in the lobby of the building and he in-
structed Ali to return to 1290 Sixth Avenue. According to
Ali, he did as directed by Harrison and then proceeded to
complete the Second Avenue delivery. Ali testified that 3 or
4 days later, Zimmerman confronted him at the King Street
office in the evening and asked him to sign two warning
slips. One warning stated that Ali had a problem but did not
call the office and the other warning slip concerned riding
on the sidewalk near the 31st Street office. Ali refused to
sign the warning slips. Although Zimmerman accused him of
failing to call in and instead proceeding directly to Second
Avenue, Ali maintained that he had indeed called Harrison
with his problem at 1290 Sixth Avenue. Further, Ali denied
riding on the sidewalk.

Harrison testified that he believed that Ali had wrongfully
left the delivery point and was heading over to the East Side
to make the Second Avenue delivery without telephoning
him as he was supposed to do. Harrison reached this conclu-
sion because he believed that 1290 Sixth Avenue was be-
tween 54th and 55th Streets and Ali told him that he was
telephoning from a phone on the street at Fifth Avenue and
52d Street. Harrison believed that all buildings have tele-
phones in the lobby and that there are telephones on all cor-
ners of Sixth Avenue.2? Thus, Ali should have telephoned
him from Sixth Avenue and 54th or 55th Streets unless he
had already abandoned his effort to make the delivery at
1290. However, Harrison did not testify that he had in-
spected the location and that he had personally seen the
lobby or street telephones. In fact, 1290 Sixth Avenue is lo-
cated at between S1st and 52d Streets and it is entirely rea-
sonable that, given conditions in New York City, the first
telephone Ali could have found from which to call Harrison
would have been one block away at Fifth Avenue and 52d
Street.28

Zimmerman testified that riding on the sidewalk is unlaw-
ful and that messengers who hit pedestrians while riding on
the sidewalk are inviting lawsuits against the Company. In
fact, Zimmerman stated, Respondent may immediately termi-
nate an employee who is found riding on the sidewalk. Zim-
merman recounted an occasion when he had seen Ali riding
on the sidewalk near the 31st Street office; Zimmerman
called Ali’s name and said he would be written up for this
infraction. Zimmerman could not recall what Ali said in re-
sponse. A few days after this incident, Zimmerman was at
the Varick Street office when he heard that Ali had failed
to call his dispatcher while encountering a problem making
a delivery on Sixth Avenue but instead had gone on to his
next job. Zimmerman decided to issue a written warning to
Ali for that failing and also for riding on the sidewalk a few

27Both of these assertions are incorrect.

28 There is no way of establishing from the instant record whether
or not there were lobby telephones in April 1995, at 1290 Sixth Av-
enue or whether these were available for use when Ali needed them.

days before. According to Zimmerman, Ali protested to him
that he had indeed called his dispatcher with the problem and
as a result Zimmerman discarded the warming slip for that of-
fense. However, Zimmerman insisted that Ali sign the warn-
ing for riding on the sidewalk and he recalled that he was
outraged when Ali refused to sign. Zimmerman testified that
the slip was signed by Harrison and Torres, two witnesses
who were present when Ali at first admitted the infraction
but then denied it. This is the same warning slip, dated April
21, 1995, that was purportedly issued at the behest of Good-
win for an occasion when Goodwin saw Ali riding on the
sidewalk. As I noted above, neither of the two purported wit-
nesses testified in support of the supposed admission by Ali.
The same document cannot logically support both stories
about two different events testified to by Respondent’s wit-
nesses. I do not credit Zimmerman that he saw Ali riding on
the sidewalk. Zimmerman contended that this was a dis-
chargeable offense yet he waited a few days before deciding
to issue a written warning; the delay hardly bolsters his ver-
sion of the incident. Instead, I find that Respondent was ac-
tively seeking occasions to issue written warnings to Ali who
was still a thorn in the side of Orbit management. I find that
Respondent was trying to build a paper record of written
warnings to Ali so that it could discharge him. Thus, I find
that the warning was issued because Ali supported the Union
in violation of Section 8(a)(3) and (1) of the Act.

Ali testified that on June 22, he called his dispatcher, Lio-
nel Greene, from a location at Park Avenue South and 16th
Street to inform him that he had picked up a package and
was on his way to deliver it to 55th Street and Seventh Ave-
nue. Greene told Ali that he wanted him to pick up a rush
job at 45th Street and Third Avenue and deliver it to Eighth
Avenue in the low 50s. Ali reminded Greene that he was
heading West. Greene retorted that Ali should not give him
a hard time. Ali said he was not giving Greene a hard time,
merely reminding Greene where he was. Ali denied that he
told Greene that he was not going all the way up there to
pick up the package. Nevertheless, according to Ali, Greene
told him to go get empty, that is, deliver his remaining pack-
age, and then Greene hung up. Ali called Greene back and
asked Greene not to hang up; he said he was writing down
the run and that he really needed work. But Greene again
told him to go get empty and hung up on him again. At that
point, Ali rode to the 18th Street office, about 5 minutes
away, and he looked for Bates who had recently been made
general manager. In Bates’ absence, Ali spoke to Logos and
told him that Greene was not giving him work and had hung
up on him. Ali believed that Greene was not giving him as
many runs as in weeks past and that Greene was making him
wait a long time between runs. Logos looked at Ali’s runs
for the day on the computer and said he would speak to
Greene. Then Logos told Ali to get some work from the 18th
Street dispatcher. Logos recalled that Ali was screaming and
ranting that his dispatcher was not giving him any work and
that he was sending him uptown with only one run. After
Logos told the 18th Street dispatcher to give Ali a job,
Greene informed him that Ali had just refused a run and that
Ali should not have been given any other work.

Greene had worked for Orbit as a dispatcher for about 9
months ending in December 1993, and after an interruption
in his employment, returned to work as a dispatcher in
March 1995. Greene claimed to be unaware of any union or-
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ganizing campaign and unaware that there had been an elec-
tion in 1994. Greene testified that he did not know that Ali
supported the Union. However, he testified that Ali had tried
to talk to him about the Union but that he had said, ‘““Don’t
come to me with that mess.”” Greene stated that he had been
dispatching work to Ali since the beginning of June 1995,
and that he had formed the opinion that Ali was a com-
plainer and wanted everything to be easy. On June 22,
Greene was giving Ali information about a run when Ali said
that he was not going all the way up there. Greene told Ali
that the package was a rush and that Ali had to pick it up,
and Ali asked whether Greene knew where he was. Accord-
ing to Greene, he and Ali went back and forth, with Ali say-
ing he would not go and Greene saying that Ali must go be-
cause it was a rush. Then, he instructed Ali to ‘‘go get
empty.”’ Eventually, the call was disconnected for some rea-
son. Head Dispatcher Freddie Santos, who sat across the dis-
patch table from Greene, asked him who was arguing with
him. Greene told Santos that Ali did not want to take a run,
but Santos said that Ali could not refuse a run. At this point,
Ali called Greene back and Greene told him that he had to
take the run. Greene testified that he was still trying to per-
suade Ali to take the run even though at the end of the first
conversation, he had, in a feeling of frustration, told Ali to
get empty. But Ali again said that he was not going all the
way up there, so Greene again instructed him to go get
empty. Then the call was disconnected again. Some time
after this, Logos called Greene and told him that he had
given Ali another run. Greene protested that he had been try-
ing to give Ali a rush but that Ali did not want it. Logos
said he had not known that. Then Bates called Greene and
asked whether Ali had refused a run; Greene confirmed that
he had. Bates told Greene not to give Ali any more work.
The next morning, Greene saw Ali and Bates in the latter’s
office. Bates told Greene that Ali’s version of the events was
that he had been begging for work. Greene said that, to the
contrary, Ali had refused to do the run, and, in fact, Ali had
been giving him a hard time for 3 weeks, I find that Greene
is a credible witness and I shall rely on his testimony.

Bates testified that Ali always complained about his dis-
patchers and complained that he was not getting enough
work. Bates transferred Ali to Greene for dispatching be-
cause Greene is quiet and unassuming and he thought it
would be a good match for Ali. Bates recalled that on June
22, he saw on the computer that there was a rush pick up
and delivery that had not been dispatched in the 25 minutes
since it had been called in by the customer. Bates considered
this an old job that should have been dispatched by then and
he called Head Dispatcher Santos to ask about it. Santos told
Bates that Greene had tried to give the job to Ali but that
Ali had refused it. Bates next spoke to Greene who informed
him that Ali did not want the run because it was too far
away. Greene said he had informed Ali that it was a rush.
Greene told Bates that Ali had called back a second time and
that he had again tried to dispatch the run to Ali, but Ali
would not accept the run and Greene told him to get empty.
A short while later, Bates heard from lLogos that Ali had
been at 18th Street complaining and looking for work and
that Logos had given Ali a job. Bates testified that he was
upset and called Wyatt to say that Ali should be fired for
refusing the job. Bates told Wyatt that the run Greene had
attempted to dispatch to Ali fit in very well with the work

he was already carrying. Wyatt instructed Bates to make sure
that the story was correct and that Ali had in fact refused
the run several times; if everything checked out, Bates could
discharge Ali. Bates testified that the next day, after checking
the facts with Greene, he called Ali into the office and dis-
charged him. When Bates told Ali why he was being fired,
Ali denied that he refused the job and maintained that
Greene had hung up on him and that he called back a second
time and said he would take the run. Then Greene was called
to Bates’ office to confront Ali. Greene stated that Ali had
not only refused the run twice, but, instead of delivering the
package he was carrying, Ali went to the 18th Street office
to complain. After Greene left Bates’ office, Ali asked him
for another chance and offered to sign a warning slip because
he needed the job. After Bates called Greene on the tele-
phone to go over the facts again, he decided to adhere to his
decision to fire Ali.

Head Dispatcher Wilfred Santos testified that he overheard
Greene speaking on the telephone and saying, ‘‘what do you
mean you're not going to do it?’’ Santos also heard Greene
ask, ‘‘what do you mean you refuse?’’ Then Santos saw
Greene hang up the telephone. Ali called back and Santos
spoke to him. Santos asked Ali what he was doing. Ali re-
sponded that they were trying to give him a pickup and that
he did not want it because he thought it was out of his way.
Santos said the run fit in perfectly with the work he had al-
ready been assigned and he informed Ali that the run had
been held for him and was now considered old. Santos told
Ali that he must do the job. But Ali said he would not do
the job, and when Santos asked whether Ali was refusing,
Ali said yes he was. Santos put Ali on hold and presumably
Greene then picked up the call. After a while, Bates called
Santos and asked why he had an old run on the table. Santos
replied that it had been held for Ali but that Ali had refused
the job. Bates then asked to speak to Green; Santos had no
further conversation with him on this matter. I find that
Santos is a credible witness and I shall rely on his testimony.

Ali testified that Bates told him he was being fired for re-
fusing a run. Ali denied that he had refused the work and
he explained to Bates that Greene had hung up on him. Ali
told Bates that he could not fire him because he had never
refused work before. Bates replied that he had given Ali
enough chances and that he had warned Ali verbally on prior
occasions for turning down work. According to Ali, when
Greene came in to Bates’ office, he agreed with Ali that he
had called back a second time to ask for the run. However,
Bates did not waiver in his determination to discharge Ali
and Ali accused him of firing him because he supported the
Union. Bates replied that the Union had nothing to do with
it.

Ali testified that after he was discharged he stood outside
the office and discussed his situation with other Orbit em-
ployees. Dispatcher Amold Thomas came outside to smoke
a cigarette and, according to Ali, told a walker named Alvin
who was standing there that Ali had been raising hell for a
long time in the Company about wages and the conditions
of work and that he just had to go. Then dispatcher Jesus
Walle came out and told Ali that everyone knew he was
fired for union activities, but that Ali was stupid since man-
agement was looking for an excuse to fire Ali and he gave
them that excuse. Thomas denied the comments attributed to
him by Ali. He testified that he was outside the office smok-
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ing when a messenger named Alvin asked him why Ali was
fired. Thomas stated that he and Alvin were standing about
15 feet from Ali and that he spoke very quietly and told
Alvin that there was talk that Ali had refused a run. Thomas
had observed Ali arguing with others about the Union and
he did not want to get into a discussion with Ali. I credit
Thomas in this instance. Walle testified that he had dis-
patched Ali on occasion and that Ali would give him a hard
time if Walle tried to send him to a location that he did not
like. If Walle had someone else for the job, he would just
hang up on Ali. But if Walle really needed Ali to do the
work, he would ask Bates to speak to Ali and instruct him
to take the run. Walle recalled that he was on his was home
the day of Ali’s discharge when Ali called him over from
across the street and asked Walle to tell him why he was
fired. Walle told Ali he was fired because he refused to do
a run. Ali said the real reason he was fired was his support
of the Union. Walle denied that Ali was fired because of the
Union. He admitted mocking Ali, saying that Ali had refused
to do a run and calling Ali a cocky “‘son of a bitch’’ who
thought he was untouchable. I credit Walle’s testimony about
this occasion.

Although I have found Ali to be a credible witness in
other instances, I do not credit him about the events of June
22. First, it is clear from the testimony of all of the witnesses
that Ali often tried to refuse work that was being dispatched
to him. Some dispatchers were forceful and succeeded in get-
ting him to take a run he really did not want. Second, I ob-
served that when Ali testified he did not always recall events
exactly and there were instances when his testimony contra-
dicted his affidavit given earlier to a Board Agent.2® Third,
I have found that Greene and Santos were credible witnesses
concerning the events of June 22. The fact that their recollec-
tions vary to some extent leads me to believe that their sto-
ries were not carefully rehearsed and that they were testify-
ing from their true memories of the events. I credit both
Greene and Santos that Ali refused to take the job that
Greene was trying to dispatch to him.

It is abundantly clear that Respondent harbored animus
against Ali and it cannot seriously be contended that Orbit
was not happy to find a reason to discharge Ali. The record
shows, and it need not be repeated at length here, that Wyatt
and the other managers resented Ali’s union activities and I
find that Ali’s support for the Union was a motivating factor
in his discharge. Wright Line, supra. The General Counsel
having met the burden of proof to this extent, the Respond-
ent must show that even if Ali had not engaged in union ac-
tivities he would have been discharged for refusing the run
that Greene wanted to give him. As stated above, I credit
Greene and Santos that Ali refused to perform the run that
they wished to assign to him. I credit Greene that Ali refused
the run twice in two separate telephone calls on June 22,
1995. I credit Santos that Ali told him that he was refusing
the run despite Santos’ urging that the location of the pickup
and delivery fit in with Ali’s other assignment and despite
the fact that Santos informed him that the run was a rush,
that it was now considered ‘‘old’’ and that it had been held

29 For example, Ali insisted that a customer at the Museum of Nat-
ural History was satisfied with his actions in a problem delivery and
was going to call the Company to defend him, when his affidavit
states that the customer was upset and was yelling at him.

expressly for Ali. Santos instructed Ali that he must do the
job, yet Ali refused. I am convinced, based on the abundant
testimony on this subject, that during a messenger’s regular
hours he is not privileged to refuse a run once he is told with
finality that he must do it. Messengers do on occasion argue
with dispatchers and try to avoid a certain run, but once they
are told in a definite way that the job must be done, they
comply. On this occasion, Ali was not merely ‘‘begging off’’
his work and trying to convince his superiors that they
should give the job to someone else. Ali had already been
informed that the run had been held for him and that it was
getting old. Thus the dialogue was past the point of argument
and cajolment and had reached the point where Ali had been
given a direct order. I am convinced that Ali refused the di-
rect order. In these circumstances, I am convinced that even
if Ali had never been involved in bringing the Union to
Orbit, he would have been fired. Thus, I do not find that Re-
spondent violated the Act when it discharged Ali.

F. Discharge of Robert Marshall

Robert Marshall was employed by Orbit as a bicycle mes-
senger for about 2-1/2 years. In early 1994, Marshall took a
leave of absence to enter a drug treatment program: he re-
turned to work in June 1994. Marshall supported the Union
and he began distributing union flyers and soliciting signa-
tures on a union petition in October 1994. Following his re-
turn to work at Orbit after the drug treatment program, Mar-
shall attended counseling sessions every Tuesday and Thurs-
day at 11 am. His dispatcher, Logos, gave him runs that
would take him downtown near the location of the ses-
sions.3® When a counseling session was over and Marshall
was ready to resume work, he would telephone Logos to ask
for more assignments. A few days after the election in No-
vember 1994, the Company made the arrangement more for-
mal when Bates instructed Marshall to furnish a written
schedule of his counseling sessions showing dates and times
when he would be off duty attending the sessions. On Tues-
day, December 13, 1994, at about 10:30 a.m., Marshall spoke
to-Logos by telephone from a location at Sixth Avenue and
41st Street, and Logos told him to head downtown with three
packages he was carrying. Marshall started to go downtown;
pursuant to his arrangement with the Company, he would de-
liver the packages and then take time off to attend a counsel-
ing session. Five minutes later, at Fifth Avenue and 34th
Street, Marshall was beeped and the dispatcher to whom
Marshall spoke when he called the office in response to the
beep gave him another run to be picked up at 12th Avenue
and 44th Street. Marshall thought that Logos might have for-
gotten that he was on his way to his 11 a.m. counseling ses-
sion downtown so he asked to speak to Logos. The dis-
patcher said that Logos was out whereupon Marshall said
that he would not take the run. Marshall proceeded down-
town and on his way stopped at the Varick Street office to
see Wyatt and discuss the apparent conflict between the job
at 12th Avenue and 44th Street and his scheduled counseling
session. Marshall was told that Wyatt was not in. As Mar-
shall left the office and entered the elevator, he was con-

30Logos testified that he was careful to assign downtown runs to
Marshall so that he could attend counseling sessions. Logos said that
Bates had helped with this arrangement for Marshall, because, ‘‘this
was a big thing, that he had to go to these counseling sessions.”
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fronted by a person whom he did not recognize and who did
not identify himself; this person prevented the elevator door
from closing and asked Marshall his name.3! Marshall said,
““‘don’t worry about this.”’ The person asked whether he
would deliver the packages he was holding and Marshall re-
peated several times, ‘‘Don’t worry about it.”’ Marshall also
said he would not deliver any packages until he spoke to
Wryatt. As the doors of the elevator closed, Marshall heard
the person say that he would be fired. Then Marshall opened
the elevator doors and said that if he would be fired he
would take the work home. Marshall left the Varick Street
office and proceeded to deliver the three packages he had
been holding. Later in the day, when Marshall returned to the
office, Bates told Marshall he was fired for refusing to take
a run. Marshall testified that he was unaware of a company
policy concerning messengers who refuse runs. Marshall stat-
ed that he had once before refused a job and that no dis-
cipline had been imposed on him. Orbit had issued prior
written warnings to Marshall; one dated October 1993, for
failing to call when he was going to be absent from work,
and two warnings dated June 28, 1994, for failing to follow
a dispatcher’s instructions and failing to pick up a package.

Bates testified that he knew Marshall was a strong sup-
porter of the Union when he was fired. Bates stated that
Marshall was fired for ‘‘threatening not to deliver the pack-
ages, for insubordination.”’ According to Bates, as Marshall
was heading downtown with several packages, dispatcher
Spear tried to give Marshall another job but Marshall refused
it and hung up. Head dispatcher Logos told Bates that Mar-
shall had refused a run and Bates instructed Logos to call
Marshall into the office. Before Marshall arrived, Frederick
Katz telephoned Bates and asked what work Marshall was
carrying. Bates consulted the computer and saw that Marshall
had three packages. Katz told Bates that Marshall had said
he would not deliver the packages until he spoke to Wyatt.
Katz instructed Bates to make sure that Marshall’s packages
were delivered and then to fire him for insubordination.
Bates acknowledged that he knew Marshall had a counseling
session at the time he refused the job. Bates testified that
Marshall had never refused work before this incident.

Katz testified that Marshall was one of the employees who
was most vocal in favor 'of the Union. Katz was in his office
one day when Marshall walked in asking to speak to Wyatt.
Upon hearing that Wyatt was not there, Marshall walked out
saying, ‘‘I'm not delivering these packages until I talk to
Wyatt.”’ Katz followed Marshall to the elevator and asked
him what he had said; Marshall replied that he should not
worry about it. Then, Katz held the elevator door open and
asked Marshall whether he would deliver the packages, Mat-
shall again responded that he should not worry about it.
When Katz again asked whether Marshall would deliver the
packages, Marshall asked him to let the elevator door go.
Katz said he would not release the elevator until Marshall
told him whether he would deliver the packages whereupon
Marshall asked if Katz was going to try to take the packages
away from him. Katz finally let the elevator go. According
to Katz he called Bates immediately and told him to dis-
charge Marshall even if he did deliver the packages because
he had threatened not to deliver the work and was insubordi-

31 Later that day, someone informed Marshall that the person was
a manager named Rick.

nate. Later, Katz found out that Marshall had indeed made
the deliveries but he decided that Marshall should be fired
anyway.

It is clear from Katz’ testimony that he made the decision
to discharge Marshall and that his reason was Marshall’s
threat not to deliver work he was carrying until he could
speak to Wyatt. Based on Katz’ testimony I find that Mar-
shall’s refusal of a run that would divert him from going
downtown to his counseling session was not a factor in Katz’
decision. It is clear that Respondent was aware that Marshall
was a strong supporter of the Union when it made the deci-
sion to discharge him. It is also well established that Re-
spondent had a strong antiunion animus and that Respondent
fought vigorously to defeat the Union. I find that Marshall’s
support for the Union was a motivating factor in the decision
to discharge him. Wright Line, supra. Thus, I must determine
whether Respondent would have fired Marshall even if he
had not supported the Union. It is Respondent’s burden to
show that it would have taken the same action in the absence
of union activity by Marshall. The record shows that it was
common for people to yell at each other at Orbit, There was
also a frequent absence of civility and cursing was common-
place. Indeed, that everyone from the top down engaged in
intemperate behavior and threats is shown by the example of
Wyatt who threatened to kill Ali when he was annoyed over
the bicycle chain incident, an incident he admits posed no
danger to him. I find that in normal circumstances, if Mar-
shall had not been an ardent and vocal union supporter, Katz
would have been influenced by learning in his discussion
with Bates that Marshall was upset because he had been
given an assignment that conflicted with his previously
scheduled counseling session. It is well established in the
record that Respondent makes accommodations for various
employees who need time off during the day. Katz would
have realized that Marshall was trying to talk to Wyatt about
his problem, in accord with Wyatt’s well publicized policy
of being always available to talk to the messengers about
their problems without the intervention of a third party.32
Further, although Marshall said that he would not deliver his
packages until he could speak to Wyatt, Marshall did not re-
peat this threat when Katz several times asked him about it
and instead he told Katz not to worry about it. Katz did not
identify himself to Marshall when the latter was looking for
Wryatt and he did not offer to help Marshall with his prob-
lem. Instead, he challenged a person who was already visibly
upset. I am convinced that had not Marshall been a union
supporter, Katz would not have ordered Marshall’s firing for
a single statement that he would not do his run until he
spoke to Wyatt, especially where Marshall proceeded to
complete his assignment without further incident or further
delay. I find that Respondent seized on this single statement
by Marshall in order to rid itself of a union supporter. There
is no evidence in the record that Respondent has disciplined
employees for similar incidents; but there is ample evidence
in the record that many employees at first refuse to do runs
and fulfill assignments and have to be convinced and cajoled
into doing their work. It is of no moment that the election

32Katz himself testified that during the campaign he often told
messengers that the Company had an open door policy and did not
need anyone to speak for them; employees could bring to him their
complaints concerning the type of dispatching they were getting.




402 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

had already been held when the incident occurred: Marshall
was fired before the final tally of ballots issued and Re-
spondent was well aware that the Union was seeking to orga-
nize the entire messenger industry in New York City and
was engaged in a sustained and long-lasting effort. I find that
Respondent discharged Marshall because he supported the
Union and that Respondent thus violated Section 8(a)(3) and
(1) of the Act.

III. OBJECTIONS TO THE ELECTION

The Union filed 49 objections to the election. Objections
17, 18, 21, 41, 42, 45, and 48 were withdrawn. Objection 36
was amended to assert that Moriarty engaged in the conduct
on behalf of the Company. The following objections are
based on conduct discussed above which was found to con-
stitute unfair labor practices and I shall recommend that they
be sustained: Objections 1, 2, §, 7, 8, 10, 11, 12, 15, 19, 25,
27, 28, 30, 35, 36, 37, 40, and 49.

I find that the record does not contain sufficient evidence
to support the following objections and I shall recommend

- that they be dismissed: Objections 3, 4, 6, 9, 13, 14, 16, 20,
22, 23, 24, 26, 29, 31, 32, 33, 38, 39, 43, 44, 46 and 47.
Objection 34 states:

The Employer, by its agents and/or representatives,
Robert Wyatt and ‘“T’’ at the 31st Street location, and
Doug Bates and Rick Katz at the King Street location,
stationed themselves on the day of the election at sub-
way exits approximate to the King Street and 31st
Street voting locations. These efforts were intended to
intercept prospective voters in an effort to coerce, in-
duce and intimidate them into voting against the union.

There is no evidence that Bates and Katz were near the
King Street office on the day of the election. Both Wyatt and
Thomas testified that they stood on the corner of 31st Street
and Lexington Avenue on the day of the election and said
hello to employees passing by on the way to vote. Wyatt and
Thomas could not see the office nor could they be seen by
voters inside the office. The estimates of the distance from
the office where the voting was going on to the comer of
31st Street varied widely and it is not possible from this
record to say anything more accurate than that the office was
more than 20 feet from the comner where Wyatt and Thomas
were standing. As discussed above, I have credited Sim-
mons’ testimony that the day before the election, Wyatt told
him that he would be fired if the Union won the election and
I have credited Simmons’ testimony that when he saw Wyatt
and Thomas on the corner on the day of the election, Wyatt
said, ‘‘Remember what I told you yesterday, Lorenzo, vote
no.” Thus, right before Simmons went to vote, Wyatt re-
minded him of the threat of discharge if the Union should
win the election. On this basis, the Objection should be sus-
tained.

The actions engaged in by the Employer in the objections
found above to be valid occurred during the critical
preelection period and reasonably tended to interfere with the
employees’ free and untrammeled choice in the election held
on November 18, 1994. Accordingly, I recommend that the
election be set aside and that Case 2-RC-21473 be remanded

to the Regional Director for Region 2 to conduct a new elec-
tion when he deems the circumstances permit.

CONCLUSIONS OF LAwW

1. By discharging Jennifer Roesch and Robert Marshall
because they supported Local 840, International Brotherhood
of Teamsters, AFL~CIO, Respondent violated Section 8(a)(3)
and (1) of the Act.

2. By issuing warning notices to Roesch on September 7
and 21, by issuing a verbal warning to Mostafa Ali in mid-
September 1994, and written warnings to Ali on September
22, 1994, and April 21, 1995, Respondent violated Section
8(a)(3) and (1) of the Act.

3. By coercively interrogating its employees, by engaging
in surveillance of its employees’ activities in support of the
Union, by creating the impression that employees’ activities
in support of the Union were under surveillance, by prohibit-
ing the distribution of union literature inside its offices, by
prohibiting discussion of the Union during working hours, by
threatening employees with physical harm because they sup-
ported the Union, by harassing employees with vile language
in connection with their union activities, by threatening em-
ployees with the imposition of new work rules if they se-
lected the Union, by conveying the impression that it would
be futile to select the Union, by threatening to refuse to bar-
gain in good faith, by impliedly offering benefits as an in-
ducement for the employees to abandon the Union, by threat-
ening employees with the loss of benefits if they selected the
Union, by raising the fear of deportation if the employees se-
lected the Union, by threatening employees with discharge
and layoff if they selected the Union, by threatening to re-
duce the work assignments of employees if they selected the
Union, by removing union literature from public property,
and by soliciting employees’ grievances and impliedly prom-
ising to remedy them, Respondent violated Section 8(a)(1) of
the Act.

4. The General Counsel has not proved that Respondent
engaged in any other violations of the Act.

REMEDY

Having found that the Respondent has engaged in certain
unfair labor practices, I find that it must be ordered to cease
and desist and to take certain affirmative action designed to
effectuate the policies of the Act.

The Respondent having discriminatorily discharged em-
ployees, it must offer them reinstatement and make them
whole for any loss of earnings and other benefits, computed
on a quarterly basis from date of discharge to date of proper
offer of reinstatement, less any net interim earnings, as pre-
scribed in F. W. Woolworth Co., 90 NLRB 289 (1950), plus
interest as computed in New Horizons for the Retarded, 283
NLRB 1173 (1987).

On these findings of fact and conclusions of law and on
the entire record, I issue the following recommended33

33If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and rec-
ommended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all purposes.
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ORDER

The Respondent, Orbit Lightspeed Courier Systems, Inc.,
New York, New York, its officers, agents, successors, and
assigns, shall

1. Cease and desist from

(a) Discharging, disciplining, or otherwise discriminating
against any employee for supporting Local 840, International
Brotherhood of Teamsters, AFL~CIO.

(b) Coercively interrogating its employees.

(c) Engaging in surveillance of its employees’ activities in
support of the Union and creating the impression that em-
ployees’ activities in support of the Union are under surveil-
lance.

(d) Prohibiting the distribution of union literature inside its
offices.

(e) Prohibiting discussion of the Union during working
hours.

(f) Threatening employees with physical harm because
they support the Union.

(g) Harassing employees with vile language in connection
with their activities in support of the Union.

(h) Threatening employees with the imposition of new
work rules if they select the Union.

(i) Conveying to employees the impression that it would
be futile to select the Union.

(j) Threatening to refuse to bargain in good faith if the
employees select the Union.

(k) Impliedly offering benefits as an inducement for the
employees to abandon the Union.

(1) Threatening employees with loss of benefits if they se-
lect the Union.

(m) Raising the fear of deportation if the employees select
the Union,

(n) Threatening employees with discharge and layoff if
they select the Union.

(o) Threatening to reduce the work assignments of em-
ployees if they select the Union.

(p) Removing union literature from public property.

(q) Soliciting employees’ grievances and impliedly promis-
ing to remedy them.

(r) In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of the rights guar-
anteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to ef-
fectuate the policies of the Act.

(a) Offer Jennifer Roesch and Robert Marshall immediate
and full reinstatement to their former jobs or, if those jobs

no longer exist, to substantially equivalent positions, without
prejudice to their seniority or any other rights or privileges
previously enjoyed, and make them whole for any loss of
earnings and other benefits suffered as a result of the dis-
crimination against them, in the manner set forth in the rem-
edy section of the decision.

(b) Remove from its files any reference to the unlawful
discharges of Jennifer Roesch and Robert Marshall, and re-
move from its files any reference to the unlawful disciplinary
notices issued to Jennifer Roesch, Robert Marshall, and
Mostafa Ali and notify them in writing that this has been
done and that, respectively, the discharges and disciplinary
notices will not be used against them in any way.

(c) Preserve and, on request, make available to the Board
or its agents for examination and copying, all payroll records,
social security payment records, timecards, personnel records
and reports, and all other records necessary to analyze the
amount of backpay due under the terms of this Order.

(d) Post at its facilities in New York, New York, copies
of the attached notice marked ‘‘Appendix.’’34 Copies of the
notice, on forms provided by the Regional Director for Re-
gion 2, after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent imme-
diately upon receipt and maintained for 60 consecutive days
in conspicuous places including all places where notices to
employees are customarily posted. Reasonable steps shall be
taken by the Respondent to ensure that the notices are not
altered, defaced, or covered by any other material.

(e) Notify the Regional Director in writing within 20 days
from the date of this Order what steps the Respondent has
taken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed
insofar as it alleges violations of the Act not specifically
found.

IT IS FURTHER RECOMMENDED that Objections 1, 2, 5, 7,
8, 10, 11, 12, 15, 19, 25, 27, 28, 30, 34, 35, 36, 37, 40, and
49 be sustained and that Objections 3, 4, 6, 9, 13, 14, 16,
20, 22, 23, 24, 26, 29, 31, 32, 33, 38, 39, 43, 44, 46, and
47 be overruled, and that the election conducted on Novem-
ber 18, 1994, be set aside and that Case 2-RC-21473 be re-
manded to the Regional Director for Region 2 to conduct a
new election when he deems the circumstances permit,

341f this Order is enforced by a judgment of a United States court
of appeals, the words in the notice reading ‘‘Posted by Order of the
National Labor Relations Board’’ shall read ‘‘Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order
of the National Labor Relations Board.”’






