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The National Labor Relations Board, by a three-
member panel, has considered objections to and deter-
minative challenges in an election held January 25,
1996, and the Regional Director’s report recommend-
ing disposition of them. The election was conducted
pursuant to a Decision and Direction of Runoff Elec-
tion. The corrected tally of ballots shows 88 for and
86 against the Petitioner, with 2 challenged ballots.

The Board has reviewed the record in light of the
exceptions and briefs, has adopted the Regional Direc-
tor’s findings and recommendations,? and finds that a
certification of representative should be issued.

We affirm the Regional Director’s recommendation
that a ballot marked with an ““X’’ in the ‘‘No’’ box
and. a diagonal line in the ““Yes’’ box be considered
void, and therefore not counted. The Regional Direc-
tor’s recommendation is consistent with well-estab-
lished Board precedent holding that where a voter
marks both boxes on a ballot and the voter’s intent
cannot be ascertained from other markings on the bal-
lot, the ballot is void. E.g., Caribe Industrial & Elec-
trical Supply, 216 NLRB 168 (1975). Contrary to our
dissenting colleague, we would not overrule that prece-
dent. Because we believe that the voter’s intent in this
case is not free from doubt, we conclude that the ballot
must not be counted.

1'We have added the letter ‘‘S’* to the case number herein in order
to distinguish this proceeding from another case currently pending
before the Board with the same case name and number.

2In the absence of exceptions, we adopt, pro forma, the Regional
Director’s recommendations that the Employer’s Objections 3 and 4
be overruled.
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CERTIFICATION OF REPRESENTATIVE

IT 1S CERTIFIED that a majority of the valid ballots
have been cast for Local 144, Hotel, Hospital, Nursing
Home & Allied Services Union, Service Employees
International Union, AFL-CIO, and that it is the exclu-
sive collective-bargaining representative of the employ-
ees in the following appropriate unit:

All full-time and regular part-time nonprofessional
employees employed by the Employer at its facil-
ity located at 155 Dean Street, Brooklyn, New
York, but excluding all RN’s, LPN’s, social work-
ers, receptionists, business office clerical employ-
ees (including admission clerk), executive sec-
retaries to the Director of Nursing, administrative
assistant to the Administrator, assistant to the Di-
rector of Personnel, physical therapist, occupa-
tional therapist, confidential employees, manage-

. rial employees, professional employees, guards,
and supervisors as defined in the Act.

CHAIRMAN GOULD, dissenting.

My colleagues are adopting a Regional Director’s
finding that a ballot marked with an *‘X*’ in the ‘‘No”’
box and a single diagonal line in the ‘‘Yes’’ box
should not be counted. In my view the voter has clear-
ly indicated an intent to cast a ‘“No’’ vote and, there-
fore, the ballot should be counted.

The instructions on the ballot tell the voter to
*“Mark an ‘X’ in the square of your choice.”” The di-
agonal line in the ‘“Yes’’ box is not sufficient to ne-
gate the clear choice that the voter has made in mark-
ing the ““No’’ box. Only the ‘“No’’ box has a com-
pleted mark. As the Ninth Circuit found under almost
identical circumstances in NLRB v, Leonard Creations
of California, 638 F.2d 111 (9th Cir. 1981), cert. de-
nied 452 U.S. 955 (1981), it follows that the voter in-
tended to register a ‘‘No’’ vote rather than a meaning-
less gesture of indecision.!

1T would overrule Caribe Industrial & Electrical Power, 216
NLRB 168 (1975), to the extent that it is inconsistent.



