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Bozeman Deaconess Foundation d/b/a Bozeman
Deaconess Hospital and Montana Nurses Asso-
ciation. Cases 19-CA-23519 and 19-CA-23660

February 18, 1997
DECISION AND ORDER

BY CHAIRMAN GOULD AND MEMBERS
BROWNING, FOox, AND HIGGINS

On August 31, 1995, Administrative Law Judge Mi-
chael D. Stevenson issued the attached decision. The
Respondent filed exceptions and a supporting brief, the
General Counsel filed a brief in support of the admin-
istrative law judge’s decision, and the Union filed an
answering brief.!

The National Labor Relations Board has considered
the decision and the record in light of the exceptions
and briefs and has decided to affirm the judge’s rul-
ings, findings, and conclusions and to adopt the rec-
ommended Order as modified and set forth in full
below.2 _

We agree with the judge that the registered nurses
(RNs) employed by the Respondent are not statutory
supervisors, and that the Respondent therefore acted
unlawfully in withdrawing recognition from the Union
as their exclusive representative and making unilateral
changes in terms and conditions of employment. In its
exceptions, the Respondent specifically contends that
its 120 RNs should be found supervisors based on their
authority with respect to the assignment and direction
of other employees. The RNs in each department work
under the supervision of a stipulated 2(11) supervisor,
a head nurse, who is assigned to the day shift but has
24-hour responsibility for the department and is always
on call. In most departments, one RN is designated
daily as the charge nurse (or team leader) for each
shift, particularly when the head nurse is not present.
The charge nurse designation typically rotates among
all the RNs in the department on a particular shift,
with all but newly hired RNs and some who work in-

!'The Respondent has requested oral argument. The request is de-
nied as the record, exceptions, and briefs adequately present the is-
sues and the positions of the parties.

2We shall modify the judge’s recommended Order in accordance
with our decision in Indian Hills Care Center, 321 NLRB 144
(1996). In addition, we shall delete from the recommended Order the
requirement that the Respondent provide the Union all relevant in-
formation concering unit employees, because there is no allegation
or finding that the Respondent has refused to provide such informa-
tion. ‘

The Union has requested that the Board order the Respondent to
reimburse the Union and the General Counsel for their costs and ex-
penses incurred in the investigation, preparation, presentation, and
conduct of these cases. We deny the Union’s request, because the
Respondent’s defense was not frivolous and its unlawful conduct
was not so ‘‘flagrant, aggravated, persistent, and pervasive’’ that
such a reimbursement remedy is warranted. See Frontier Hotel &
Casino, 318 NLRB 857, 860-862 (1995).

322 NLRB No. 196

frequently on a casual-call basis included in the rota-
tion. In contending that its RNs are statutory super-
visors, the Respondent does not rely solely on this ro-
tating authority to serve as charge nurse, but rather as-
serts that the day-to-day responsibilities of all RNs
warrant their designation as supervisors under the Act.

The RNs’ duties vary to some degree based on the
department to which they are assigned. In general,
however, the RNs give directions to licensed practical
nurses (LPNs), nurses aides, unit clerks, and, when
serving as charge nurses, other RNs, in connection
with the treatment of patients. As the judge found,
tasks are directed in accordance with the legal scope
of practice of each of the classifications, which is well
defined. In addition, charge nurses make assignments
of tasks or patients based on their knowledge of the
abilities of the staff members within each classifica-
tion, as well as considerations of fairness in balancing
workload. The record shows that the LPNs and aides
are familiar with the tasks they are assigned to perform
and require little further instruction in carrying out
their duties. _

We agree with the judge that the responsibility of
the Respondent’s RNs to assign and direct other em-
ployees is routine and does not require the exercise of
independent judgment that characterizes supervisors
under Section 2(11) of the Act. Clearly, the RNs’ sta-
tus as professional employees carries with it respon-
sibility for making expert judgments in assessing the
conditions and needs of patients.3 Having made those
determinations, however, the RNs’ additional respon-
sibility for directing employees to perform the appro-
priate tasks to care for the patients is a routine matter.
The Board has found, for example, that assignments of
work based on considerations of equalizing workload
or known employee skills are routine. See Providence
Hospital, 320 NLRB 717, 727 (1996). Moreover, as in
Providence Hospital, the Respondent has not estab-
lished that the abilities of employees in the same clas-
sification vary significantly, such that selecting a par-
ticular staff member for a task would require independ-
ent judgment. To the contrary, the record demonstrates
that the Respondent’s LPNs and aides are very familiar
with the tasks within their scope of practice. For these
reasons, as well as the additional reasons discussed by
the judge, we conclude that the RNs employed by the
Respondent are not supervisors.4

3We find that an RN’s role, asserted by Director of Nursing
Larson, in occasionally questioning the treatment of a patient ordered
by a physician, would arise from her professional expertise and
would not be indicative of supervisory status under the Act. The Re-
spondent, moreover, does not contend that the RNs supervise physi-

cians at the hospital,
4We agree with the judge that it is unnecessary to consider sec-
ondary indicia of supervisory status in the absence of the indicia
enumerated in Sec. 2(11). We note, however, that a finding that the
Continued
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We rely on the judge’s alternative analysis, i.e., that
the Respondent’s conduct would be unlawful even if
the RNs were found to be statutory supervisors, but
only as it pertains to violations prior to the expiration
of the collective-bargaining agreement. In Gratiot
Community Hospital, 312 NLRB 1075 (1993), enfd. in
part 51 F.3d 1255 (6th Cir. 1995), the Board found
that the terms of a collective-bargaining agreement
apply to supervisors whom the parties have voluntarily
agreed to include in the unit, even though an employer
cannot be compelled to recognize a union as the rep-
resentative of a unit including supervisors. In Gratiot,

RNs are supervisors would result in an unrealistic supervisor-em-
ployee ratio, because the Respondent employs approximately 120
RNs and only 30 LPNs, 20 aides, and several unit clerks.

It is unnecessary for us to decide in this case whether the addi-
tional duties performed by the RNs when serving in the capacity of
charge nurse entail the exercise of supervisory authority under the
Act. Besides the sporadic nature of the rotating charge nurse respon-
sibility, we note that not all unit employees serve as charge nurse.
Therefore, even if the duties performed in that capacity were found
to be supervisory, they would not render all unit employees super-
visors, and the Respondent’s withdrawal of recognition, unilateral
changes, and direct dealing with unit employees would still be un-
lawful.

The Respondent argues that the judge erroneously found that, as
the party alleging that the RNs are supervisors, it has the burden of
proving such status. The Respondent asserts that the Board must es-
tablish each element of an unfair labor practice, including that af-
fected employees are not supervisors. The Respondent specifically
cites the Sixth Circuit’s finding that *‘[t]he Board always has the
burden of coming forward with evidence showing that the employees
are not supervisors in bargaining unit determinations,”” NLRB v.
Beacon Light Christian Nursing Home, 825 F.2d 1076, 1080 (6th
Cir. 1987), a view reiterated by that court in Health Care & Retire-
ment Corp. v. NLRB, 987 F.2d 1256 (6th Cir. 1993). Contrary to the
Respondent’s contention, we note that the Supreme Court, in uphold-
ing the Sixth Circuit’s decision concerning the Board’s application
of the statutory phrase ‘“‘in the interest of the employer,”” was not
presented with and did not address the question of burden of proof.
NLRB v. Health Care & Retirement Corp., 511 U.S. 571 (1994). The
Board has not taken the Sixth Circuit’s view on this matter, and
other courts have agreed with the Board and placed the burden on
the party asserting supervisory status. See, e.g., NLRB v. Bakers of
Paris, 929 F.2d 1427, 1445 (9th Cir. 1991), enfg. 288 NLRB 991
(1988). Moreover, the portion of the legislative history relied on by
the Sixth Circuit in Beacon Light for its finding does not mention
burden of proof, but does state the legislative concerns that only true
supervisors be excluded from the coverage of the Act and that em-
ployers be permitted to bargain even with such supervisors and vol-
untarily include them in collective-bargaining agreements. S. Rep.
No. 105, 80th Cong. 19 (1947), reprinted in Committee on Labor
and Public Welfare, Legislative History of the Labor Management
Relations Act, 1947, 425 (Comm. Print 1974). The cases also cited
by the Sixth Circuit similarly do not compel its conclusion. In Team-
sters Local 372 v. NLRB, 735 F.2d 969 (6th Cir. 1984), the narrow
question decided was whether an employer is equitably estopped
from asserting that individuals previously recognized as employees
are in fact supervisors and not covered by the Act. In NLRB v.
Transportation Management Corp., 462 U.S. 393 (1983), the Court
reaffirmed the Board’s burden to prove the elements of unfair labor
practices, but held that the burden concerning a matter constituting
essentially an affirmative defense could be shifted to the respondent.
In any event, we find that the preponderance of the evidence estab-
lishes that the RNs are statutory employees.

however, the unilateral changes occurred during the
term of the contract covering the purported super-
visors. Accordingly, we find that this analysis provides
an alternative basis for finding that the Respondent
violated Section 8(a)(1) and (5) by unilaterally chang-
ing the RNs’ job description and by dealing directly
with the RNs concerning the change, conduct that oc-
curred prior to the expiration of the collective-bargain-
ing agreement.’

With respect to the RN job description, which was
modified to include a 100-pound lifting requirement,
the Respondent argues .that the management-rights
clause of the parties’ collective-bargaining agreement
permitted such an action, but the judge found that the
clause did not constitute a waiver of bargaining by the
Union so as to permit the Respondent’s unilateral
change. We agree. It is well established that ‘‘the
waiver of a statutory right will not be inferred from
general contractual provisions; rather, such waivers
must be clear and unmistakable. Accordingly . . . gen-
erally worded management-rights clauses . . . will not
be construed as waivers of statutory bargaining rights.
[Footmotes omitted.]’”” Johnson-Bateman Co., 295
NLRB 180, 184 (1989).6 The management-rights
clause of the parties’ contract in this case accords the
Respondent the authority, inter alia, to ‘‘assign duties
to the work force’’ and to “‘reclassify positions and
carry out the ordinary and customary functions of man-
agement.’”’ Neither of these general provisions suggests
that the parties had even discussed, much less that the
Union had waived its right to negotiate, changes in the
requirements of the RNs’ job such as the specific lift-
ing requirement at issue here. We therefore adopt the
judge’s conclusion that the Respondent unlawfully im-
plemented this change.

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as
modified and set forth in full below and orders that the
Respondent, Bozeman Deaconess Foundation d/b/a
Bozeman Deaconess Hospital, Bozeman, Montana, its
officers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Withdrawing recognition from the Montana
Nurses Association as the exclusive bargaining rep-

SMember Higgins concurs in the finding that the Respondent has
failed to prove that the RNs are supervisors. Accordingly, he finds
it unnecessary to pass on whether there would be a violation if the
RNs were supervisors.

6See also Gratiot, supra, 312 NLRB at 1084-1085. In reversing
the Board in part and finding that the collective-bargaining agree-
ment authorized the employer to implement one of the unilateral
changes, the elimination of a particular shift, the Sixth Circuit relied
on a specific provision granting the employer the right to determine
the number of assignments to that shift, rather than on the manage-
ment-rights clause. 51 F.3d at 1260-1261.
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resentative of its employees in the following appro-

priate unit;
All registered nurses, sometimes known as profes-
sional nurses in nursing service employed at
Bozeman Deaconess Hospital in Bozeman, ex-
cluding director of nursing services, the assistant
director of nursing services, if any, the director of
in-service education, supervisors, head nurses,
nurses in Central Supply, guards, as defined in the
Act, and other employees.

(b) Failing and refusing to bargain with the Union
as the exclusive bargaining representative of its em-
ployees in the above-described unit for the purpose of
reaching agreement on a successor collective-bargain-
ing agreement.

(¢) Unilaterally changing the wages, or other terms
and conditions of employment of these employees by
implementing a rule permitting split shifts; a policy re-
ducing unit employees’ right to be scheduled for every
other weekend off; a rule restricting holiday time off;
a rule requiring notification of the house supervisor of
illness 2 hours prior to the beginning of the shift; a
rule requiring advance approval to work overtime; a
rule permitting the Respondent to assign nurses to any
work area/department of the hospital without restric-
tion; and a rule changing bargaining unit employees’
Job description to include a 100-pound lifting require-
ment and demanding that employees sign the new job
description.

(d) Bypassing the Union and dealing directly with
its employees concerning unilateral changes made in
position descriptions.

(e) In any like or related manner interfering with, re-
straining, or coercing its employees in the exercise of
their rights under Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Make whole employees who have performed
work in the bargaining unit covered by the expired col-
lective-bargaining agreement between the Respondent
and the Union for the loss of wages and benefits they
have suffered by virtue of the Respondent’s failure to
apply the agreement to them; and also make whole the
Union’s fringe benefit funds and the Union itself for
the failure to make fringe benefit payments and union
dues payments under the applicable expired agreement
on behalf of the unit employees.

(b) Preserve and, within 14 days of a request, make
available to the Board or its agents for examination
and copying, all payroll records, social security pay-
ment records, timecards, personnel records and reports,
and all other records necessary to analyze the amount
of backpay due under the terms of this Order.

(¢) Notify the Union in writing that it recognizes the
Union as the exclusive bargaining representative of the
unit employees. On request, bargain with the Union as

the exclusive representative of the employees in the
appropriate unit concerning terms and conditions of
employment and, if an understanding is reached, em-
body the understanding in a signed agreement.

(d) On the request of the Union, rescind all unilat-
eral changes made to the terms and conditions of em-
ployment of unit registered nurses in August/Sep-
tember 1994,

(e) Within 14 days after service by the Region, post
at its Bozeman, Montana facility copies of the attached
notice marked ‘‘Appendix C.’’7 Copies of the notice,
on forms provided by the Regional Director for Region
19, after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent and
maintained for 60 consecutive days in conspicuous
places including all places where notices to employees
are customarily posted. Reasonable steps shall be taken
by the Respondent to ensure that the notices are not
altered, defaced, or covered by any other material. In
the event that, during the pendency of these proceed-
ings, the Respondent has gone out of business or
closed the facility involved in these proceedings, the
Respondent shall duplicate and mail, at its own ex-
pense, a copy of the notice to all current employees
and former employees employed by the Respondent at
any time since August 10, 1994,

(f) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a
responsible official on a form provided by the Region
attesting to the steps that the Respondent has taken to
comply.

7If this Order is enforced by a judgment of a United States court
of appeals, the words in the notice reading ‘“Posted by Order of the
National Labor Relations Board’’ shall read ‘‘Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order
of the National Labor Relations Board.’’

APPENDIX C

Notice To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated the National Labor Relations Act and has or-
dered us to post and abide by this notice.

WE WILL NOT withdraw recognition from the Mon-
tana Nurses Association as the exclusive bargaining
representative of our employees in the following ap-
propriate unit;

All registered nurses, sometimes known as profes-
sional nurses in nursing service employed at
Bozeman Deaconess Hospital in Bozeman, ex-
cluding director of nursing services, the assistant
director of nursing services, if any, the director of
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in-service education, supervisors, head nurses,
nurses in Central Supply, guards, as defined in the
Act, and other employees.

WE WILL NOT fail and refuse to bargain with the
Union as the exclusive bargaining representative of our
employees in the above-described unit for the purpose
of reaching agreement on a successor collective-bar-
gaining agreement.

WE WILL NOT unilaterally change the wages, or
other terms and conditions of employment of these em-
ployees by implementing a rule permitting split shifts;
a policy reducing unit employees’ right to be sched-
uled for every other weekend off; a rule restricting hol-
iday time off; a rule requiring notification of the house
supervisor of illness 2 hours prior to the beginning of
the shift; a rule requiring advance approval to work
overtime; a rule permitting us to assign nurses to any
work area/department of the hospital without restric-
tion; and a rule changing bargaining unit employees’
job description to include a 100-pound lifting require-
ment and demanding that employees sign the new job
description.

WE WILL NOT bypass the Union and deal directly
with our employees concerning unilateral changes
made in position descriptions.

WE WILL NOT in any like or related manner interfere -

with, restrain, or coerce you in the exercise of the
rights guaranteed you by Section 7 of the Act.

WE WILL make whole employees who have per-
formed work in the bargaining unit covered by our ex-
pired collective-bargaining agreement with the Union
for the loss of wages and benefits they have suffered
by virtue of our failure to apply the agreement to
them; and also make whole the Union’s fringe benefit
funds and the Union itself for our failure to make
fringe benefit payments and union dues payments
under the applicable expired agreement on behalf of
the unit employees.

WE WILL notify the Union in writing that we recog-
nize the Union as the exclusive bargaining representa-
tive of the unit employees. WE WILL, on request, bar-
gain with the Union as the exclusive representative of
the employees in the appropriate unit concerning terms
and conditions of employment and, if an understanding
is reached, embody the understanding in a signed
agreement.

WE WILL, on the request of the Union, rescind all
unilateral changes made to the terms and conditions of

employment of unit registered nurses in Aug-
ust/September 1994.
BOZEMAN DEACONESS FOUNDATION

D/B/A BOZEMAN DEACONESS HOSPITAL

S. Nia Renei Cottrell, Esq., for the General Counsel.

Daniel A. Doyle and Monty VanderMay, Esgs., of Salem, Or-
egon, for the Respondent.

Karl J. Englund, Esq., of Missoula, Montana, for the Charg-
ing Party.

DECISION

STATEMENT OF THE CASE

MICHAEL D. STEVENSON, Administrative Law Judge. This
case was tried before me at Bozeman, Montana, on February
28 and March 1 and 2, 1995,! pursuant to an order consoli-
dating cases and consolidated complaint issued by the Re-
gional Director for Region 19 for the National Labor Rela-
tions Board on January 27, 1995, and which is based on
charges filed by Montana Nurses Association (the Union) on
August 10 (Case 19-CA~23519), on November 21 (amended
charge), and on November 21 (Case 19-CA-23660). The
complaint alleges that Bozeman Deaconess Foundation d/b/a
Bozeman Deaconess Hospital (the Respondent) has engaged
in certain violations of Section 8(a)(1) and (5) of the Na-
tional Labor Relations Act (the Act).

Issues

1. Whether the Respondent unlawfully withdrew its rec-
ognition of the Union as the exclusive collective-bargaining
representative of a unit of registered nurses.

2. Whether the Respondent, acting through a supervisor,
Gloria Larson, held meetings with unit employees and told
them that after the expiration of the current collective-bar-
gaining agreement, unit employees would receive additional
benefits, such as a medical voucher benefit and a paid
Christmas Eve holiday, because such benefits were available
for the Respondent’s nonunion employees.

3. Whether the Respondent unlawfully made one or more
of the following changes in work rules, policies, or proce-
dures without giving notice to the Union or affording the
Union an opportunity to bargain over these matters which are
mandatory subjects of bargaining:

(a) Changing job description of unit employees.

(b) Implementing a rule permitting split shifts.

(c) Implementing a policy reducing unit employees’ rights
to be scheduled for every other weekend off.

(d) Implementing a rule permitting the Respondent to as-
sign nurses to any work area/departments of the hospital
without restriction.

(e) Implementing a rule requiring notification of the house

“supervisor of illness 2 hours prior to the beginning of the

shift.

(f) Implementing a rule requiring advance approval to
work overtime.

All parties were given full opportunity to participate, to in-
troduce relevant evidence, to examine and to cross-examine
witnesses, to argue orally, and to file briefs. Briefs, which
have been carefully considered, were filed on behalf of the
General Counsel, the Charging Party, and the Respondent.

On the entire record of the case, and from my observation
of the witnesses and their demeanor, I make the following

1 All dates refer to 1994 unless otherwise indicated.
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FINDINGS OF FacT

1. RESPONDENT’S BUSINESS

The Respondent admits it is a Montana corporation operat-
ing an acute care hospital facility in Bozeman, Montana, and
further admits that during the past 12 months which period
is representative of all material times its annual gross sales
of goods and services is valued at in excess of $500,000. The
Respondent further admits that during the same period in the
course and conduct of its business operations, it sold or
shipped goods or provided services from its facilities within
the State of Montana, to customers outside the State, or sold
and shipped goods or provided services to customers within
the State, which customers were themselves engaged in inter-
state commerce by other than indirect means, of a total value
of in excess of $50,000. Accordingly, it admits, and I find,
that it is a health care institution within the meaning of Sec-
tion 2(14) of the Act and engaged in commerce and in an
industry affecting commerce within the meaning of Section
2(6) and (7) of the Act.

Ii. THE LABOR ORGANIZATION INVOLVED

The Respondent admits, and I find, that Montana Nurses
Association is a labor organization within the meaning of
Section 2(5) of the Act.

III. THE ALLEGED UNFAIR LABOR PRACTICES
A. The Facts?

1. Statement of the case

On or about August 29, 1975, the Union was certified by
the Board as the exclusive collective-bargaining representa-
tive of the unit. The unit is described as

All registered nurses, sometimes known as profes-
sional nurses in nursing service employed at Bozeman
Deaconess Hospital in Bozeman, excluding director of
nursing services, the assistant director of nursing serv-
ices, if any, the director of in-service education, super-
visors, head nurses, nurses in Central Supply, guards, as
defined in the Act, and other employees.

The Respondent and the Union reached agreement on an ini-
tial collective-bargaining agreement which was followed by
a series of 2-year agreements, the last of which was effective
between November 1, 1993, and October 31 (Jt. Exhs. 5, 6).

On July 15, the Union sent a letter to the Respondent en-
closing certain proposed changes to be bargained over for

2Sometime before this case began, the General Counsel received
authorization from her superiors to seek an order from a U.S. district
judge pursuant to Sec. 10(j) of the Act, which order, if granted,
would restore the status quo. Restoring the status quo means that the
Respondent would recognize and bargain with the Union and would
observe and maintain the terms and conditions of the most recent
collective-bargaining agreement (Jt. Exh. 5). It also means that on
demand of the Union, the Respondent would rescind all unilateral
changes in the terms and conditions of employment of the Reg-
istered Nurses (RNs), No such court order was ever sought or is-
sued. Instead, the Respondent agreed in writing (document undated)
to restore the status quo, pending resolution of the instant case (Jt.
Exh. 7).

possible inclusion in a new collective-bargaining agreement.
Suggestions were made as to when bargaining could begin
(Jt. Exh, 1(a)). In response, the Respondent sent the follow-
ing letter to the Union which reads as follows:

July 30, 1994

Keven Comer, RN

MNA Local #4 Spokesperson
2985 Tumbleweed Drive
Bozeman, MT 59715

Dear Ms. Comer,

Please be advised that this letter is being sent as the
formal written notice pursuant to Article 28, Section A,
of the current collective bargaining agreement, that the
Board of Trustee’s of Bozeman Deaconess Hospital has
elected to terminate the terms of the contract between
Montana Nurses’ Association BDH Local Union #04
and Bozeman Deaconess Hospital.

This action is being taken as a result of the recent
Supreme Court decision concerning the appropriateness
of nursing personnel being included in collective bar-
gaining units,

For the Board,

/s/ Gary Kenner

Gary Kenner
Administrator

cc:
Ray Linder

Labor Relations Director, Helena

MNA Local Unite #04 Bargaining Team
Patty Erickson

Lynnora Jetter

[Jt. Exh. 1(b.)]

On August 25, the Union wrote back to the Respondent re-
questing clarification as to whether the Respondent ‘‘not
only intends that the current contract be terminated, but also
that the Hospital does not intend to bargain on any terms of
a successor agreement with the registered nurses’” (Jt. Exh,
1{c)). On August 31, the Respondent made its intent unmis-
takably clear in a letter to the Union which reads as follows:

August 31, 1994

Raymond P. Linder

Labor Relations Director
Montana Nurses’ Association
P.O. Box 5718

Helena, Montana 59604

Dear Mr. Linder:

I have reviewed the letter sent to Gary Kenner on
8/25/94 regarding the hospital’s intent to terminate the
agreement between the current Nurses Collective Bar-
gaining Agreement.

As you are aware, the recent Supreme Court decision
clearly prohibits supervisors from being members of a
bargaining unit. It is the Board’s position that all the
registered nurses at Bozeman Deaconess Hospital are




1112 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

supervisors and therefore, there is not a need to engage
in contract negotiations.

If you have further questions, please contact me at
anytime.

Sincerely,

/s/ Gordon L. Davidson

Gordon L. Davison
Administrator

[Jt. Exh. 1(d.)]

While this exchange of correspondence between the Re-
spondent and the Union was occurring, the Respondent was
also writing a form letter to each of its RNs which letter
reads as follows:

August 1, 1994
To registered nurses of Bozeman Deaconess Hospital:

This letter is written to inform you of upcoming
changes in our relationship with your bargaining unit.
In May, the United States Supreme Court substantially
changed the interpretation of ‘‘supervisory status’’ as
applied to nursing personnel under the National Labor
Relations Act. Accordingly, the Board of Trustees has
been advised that you no longer meet the criteria for
collective bargaining membership and has elected to ex-
ercise the termination clause within the bargaining
agreement.

We feel the change will be a step towards the goal
of open communication. Our salaries and benefits are
competitive with peer hospitals, thus, termination of the
bargaining unit will not have a negative impact on you.
We also plan to continue to work with you on issues
of quality patient care. Hopefully, without third party
involvement, we will be able to enhance the relation-
ship between you and the Hospital.

We ask that you, as employees of the Foundation,
understand and support this action,

For the Board of Trustees,

/s/ B. Gerlach
Bruce Gerlach, Chair

[G.C. Exh. 4]

The case to which the Respondent referred in its letters
above is NLRB v. Health Care & Retirement Corp., 511 U.S.
571 (1994), a case decided by the U.S. Supreme Court on
May 23. In large measure, my decision in the instant case
will be determined by what effect, if any, the Court’s deci-
sion in Health Care has on the facts and circumstances of
the instant case as reflected below in the analysis and conclu-
sions segment of this decision. For now additional facts will
be helpful.

2. The hospital

The Respondent is organized like all or most other general
hospitals. In fact, those witnesses who were asked about their
work experience at other hospitals before they came to the
Respondent were hard pressed to point out any significant
differences in organization. It is an 86-bed facility divided up

into the wusual departments including medical/surgical
(Med/Surg), obstetrics/gynecology (Ob/Gyn), nursing, inten-
sive care unit (ICU), emergency room (ER), and a home care
and hospice unit. The only hospital in the city of Bozeman,
the Respondent is a nonprofit facility affiliated with the
Methodist Church. Of course, it is open 7 days a week, 24
hours per day. To staff the facility and treat its patients, the
Respondent maintains a staff of 70 physicians none of whom
are employed by the hospital. It also maintains a staff of em-
ployees including 120 RNs, 30 licensed practical nurses
(LPNs), approximately 20 nurses aides (aides), and several
unit clerks. Many of these employees work less than full
time hours and some are casual call, that is, they work as
needed.

The Respondent offered into evidence its organizational
structure which is reproduced in Appendix A.

At the highest level the Respondent is managed by its ex-
ecutive team only one of whom testified in this case. Mem-
bers are, the chief executive office, director of finance, direc-
tor of ancillary services, and director of human resources
(Elizabeth Lewis, witness for the Respondent),

The Respondent also offered into evidence its nursing
service organizational chart which is also reproduced in Ap-
pendix B.

Although not spelled out above, testimony made clear that
directly beneath Gloria Larson, the Respondent’s director of
nursing and its first witness, there is a level of supervisors
referred to as ‘‘House Supervisors’’ who are responsible for
all nursing functions in all departments on a given shift. Ac-
cording to the respondent witness, Elouise McManis, the Re-
spondent’s head nurse on the medical floor, the house super-
visor, and head nurse are of equal rank (Tr. at p. 292). In
any event, the Respondent maintains a formal group called
a ‘‘supervisory council’”’ (R. Exh. 130) composed of house
supervisors: Nancy Springer, Judy Weigand, Norma Muth,
Tina Munday, Kay Kinsman, and Maryann Fender; and the
head nurses of inpatient areas such as ER, ICU, Home
Care/Hospice Managers, etc.: Vicky Groeneweg, Judy
Kornelly, Linda Batchelder,* Nan Luce,* Val Bunkers, Linda
Dykstra,* and McManis,* and the cardiopulmonary rehab
manager/utilization review discharge planner: Jane Hosteller.
The parties stipulated that for all times material to this case,
the above-listed persons were statutory supervisors under the
Act (Tr. at pp. 113-114). All hospital nursing supervisors
must be RNs. (An * denotes a witness in the case.)

3. RNs and LPNs

a. Legal basis for dutiesirestriction on discretion

The State of Montana regulates the duties and responsibil-
ities for both RNs and LPNs by statute and rules which are
contained in the record (Jt. Exh. 6; R. Exh. 103). Neither
RNs nor LPNs may lawfully do more than the law allows.
Nurses’ responsibilities and authority are further cir-
cumscribed by duly enacted policies, procedures, and proto-
cols of the hospital. For example, the record contains a writ-
ten procedure for a patient’s preparation for surgery (G.C.
Exh. 2) and a protocol for checking a patient into the O.R.
(G.C. Exh. 3). The record also contains a listing, albeit not
necessarily an exhaustive listing, of the Respondent’s other
policies and procedures, including nursing policies (Jt. Exh.
8; Tr. at p. 607).
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Besides observing these state laws and rules and the gen-
eral policies of the hospital, nurses are further obligated
when performing duties during surgery, to know and to fol-
low standing orders established by staff physicians which
may differ depending on the individual physicians. For
postsurgery patients or for nonsurgery patients the nurses are
also required to follow the physicians’ specific orders regard-
ing treatment, medication, diet, exercise, and other relevant
matters. In her testimony, Director of Nursing Gloria Larson
described a theoretical right on the part of a given RN to in-
tervene in a patient’s treatment by a physician, where the RN
thought the treatment to be improper. Such intervention con-
sists of bringing the questioned treatment to the attention of
the RN’s supervisor who might then contact the physician’s
superior to discuss the matter. No example of such interven-
tion was cited and I place little credence in its theoretical ex-
istence as probative evidence of RN supervisory authority
under the Act,

Another example of a standing order is called an ‘‘emer-
gency standing order”” which governs procedures for nurses
and others where a patient’s life is threatened, by cardiac ar-
rest for example.

If a nurse is still puzzled by a particular problem or issue
concerning a patient, the nurse may consult the Lipincott
Manual, a comprehensive listing of nursing procedures in a
textbook format.

Finally, when all else fails, a nurse may consult a super-
visor or even a fellow nurse on how to approach a particular
problem. Whether a nurse sees fit to consult some or all of
the above, it cannot be denied that the discretion of the staff
nurse in formulating a plan of care for an individual patient
is limited and restricted. This is not to say that nurses lack
a basis for making individual judgments in caring for pa-
tients. Nor can it be said that RNs and LPNs are equivalent
in education and training.

b. Charge nurses

The house supervisors and the head nurses of the various
units generally workday shifts and are on call for other
times, ready to respond when needed. Even during the days,
these undisputed statutory supervisors may be off or unavail-
able for one reason or another, Accordingly, these super-
visors select daily from the ranks of RNs in their depart-
ments a person to appoint as a charge nurse.3 A charge nurse
is essentially in charge of a given department such as nurs-
ery, part of Ob/Gyn or Med/Surg with respect to certain ac-
tivities. The charge nurse assigns patients to both the RNs
and LPNs working on a given shift, calls physicians when
questions arise about a patient’s treatment or condition, deals
with patients’ friends or relatives, insures adequate staffing
in a department and where additional help in a unit is nec-
essary, and contacts a house supervisor or head nurse to
make the request. However, only the supervisors can decide
to move staff from one department to another or to call in
additional staff from home.

Only RNs can be charge nurses and when selected, they
earn an additional 50 cents per hour. Some RNs frequently

3During the hearing of this case, some witnesses used the termi-
nology ‘‘Team Leader,” to refer to a charge nurse. All agree that
the terms are interchangeable (Tr. at pp. 259-260, 281), and I have
elected to use the more traditional and familiar *‘Charge Nurse.”

serve as charge nurses, others rarely or never do. No one is
required to accept appointment as a charge nurse.

c. RNs

To become an RN, a person must first complete an ap-
proved course of studies at a college, university, or school
of nursing. The 3- or 4-year program may result in a college
degree or certificate of completion of the nursing school pro-
gram. The graduate nurse must then pass a postgraduate ex-
amination leading to the RN designation. Then the edu-
cational process begins in earnest.

Once hired by the Respondent, the RN is assigned to one
of the units in the hospital such as those recited above, and
may work on the day, evening, or night shift. On the
Med/Surg floor and elsewhere where the RN is assigned to
direct patient care, the RN begins the relationship by con-
ducting a patient assessment. This involves taking the pa-
tient’s vital signs, breath sounds, incision or wound check,
and if the patient is orthopedic, color and movement sensa-
tion is taken. In addition, the RN questions the patient re-
garding pain and what the patient would like the RN to do.
Finally, the RN would review any applicable medical records
and follow doctor’s orders contained therein, regarding ad-
ministering medications and monitoring IV fluids.

From this initial phase of the nursing process, a plan of
care is developed by the RN. This plan of care involves re-
view of medications, diet, exercise, physician’s orders, and
related activities, all arranged in a meaningful manner for the
welfare of the patient. Not the least important activity is doc-
umentation of the patient’s condition, medication dosage, pa-
tient complaints, diagnostic procedures such as X-rays or
electrocardiograms and other related information.

Some of the RNs duties can be delegated to the LPN so
long as the delegated duties are within the LPN’s scope of
practice. For example, the RN can request an LPN to per-
form a patient assessment or an LPN can decide on her own
to perform the assessment. An RN can delegate the job of
beginning certain types of IVs to LPNs. As noted above,
only an RN can be a charge nurse with responsibility for a
given unit on a given shift. However, in the instant case, in
many or most routine patient care activities, the RN and LPN
work together on a given shift in a given unit.

d. LPNs

Several LPNs testified in this case—all for the Respond-
ent. They are Rita Peterson (Med/Surg/Orthopedic), Sherry
May (ER), Linda West (Med/Surg), and Cindy Corey, a cas-
ual call nurse (Home Care and Hospice). Based on a review
of the testimony of these witnesses, I conclude that an PN
has less education and training than an RN but again I reit-
erate that as to routine patient care matters, the two cat-
egories of nurses work side by side. Generally, an LPN has
about a year of nurse’s training and lacks the college degree
possessed by many RNs. An LPN may be either a grade I
or II depending on whether she is qualified to set up an ad-
vanced type of IV. To qualify for the II rating the LPN must
take a series of classes and then demonstrate a set of skills
to an RN who checks off these skills on a checklists after
observing the LPN satisfactorily perform them.

As noted above, an LPN cannot be a supervisor or charge
nurse nor can LPNs give chemotherapy or administer blood.
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However, an LPN has a working relationship with the nurse
aides similar to that between the RN and the aide, in that the
LPN can direct the aide to perform any job the aide is quali-
fied to do, if the job is within the aide’s job description.

Perhaps the testimony of Corey is most telling. Employed
elsewhere for 35 hours per week, Corey also works for the
Respondent primarily to replace RNs who cannot make their
skilled nursing care visit to patients at home. Before any RN
can contact Corey to fill in for them, the RN must first get
permission of the manager of the Home Care and Hospice
Unit, Beth Overly, a Respondent witness, or Katrina
Montforten, the patient care coordinator.# Then when Corey
performs a skilled nursing care visit, her work is billed to
the patient or the patient’s insurance company for the same
amount as if the RN performed the work.

4. Nurses aides and clerks

The Respondent called one nurses aide, Rosalyn Treat
(float to different departments), and two unit clerks, Alice
Mize (Medical Floor) and Judy Price (OB and Surgical
Floor).5 According to Treat, she works wherever she is as-
signed by the house supervisor, but most frequently is as-
signed to labor and delivery. After 6 years, Treat is well ac-
quainted with her duties such as making beds, giving baths,
or delivering breakfast trays. Her duties on a particular day
are printed on a worksheet which Treat receives about 7 a.m.
During her workday, it is common for both an RN or LPN
to ask Treat for help within the unit to which she is assigned:
Generally, this is done on an informal as needed basis, but
the charge nurse has the authority to assign Treat to help any

nurse, RN or LPN with a heavier workload than the others. -

Mize and Price generally perform clerical duties within
their units and have little patient contact. Among the duties
performed by the clerks includes transcribing physician’s or-
ders into computer file records for individuals patients, com-
pleting paperwork admitting new patients to the "hospital, as-
signing patients to hospital beds and related duties.

Mize concluded her testimony by stating that she is evalu-
ated annually by admitted supervisor and Respondent wit-
ness, Elouise McManis, the head nurse on the medical floor.6

B. Analysis and Conclusions

1. Are all RNs statutory supervisors

The late senator from Louisiana, Huey P. Long, had a
campaign slogan, ‘‘Every Man A King.”'7 In the instant case,
the Respondent poses a variation, ‘‘Every Nurse A Super-
visor.”” I leave Senator Long and his slogan to others to

4Both Overly and Montforten are RNs and both hold positions
outside the bargaining unit.

SThe parties stipulated that if the Respondent were to call all other
aides and clerks employed by the Respondent, they would testify
substantially the same as the three-named witnesses (Tr. at pp. 407-
414).

6 Unlike the RN and LPN, the nurses aide in a hospital setting is
not governed by state rules and regulations. Such rules and regula-
tions which do exist apply to the nurses aide working in nursing
homes (Tr. at p. 566). :

7T. Williams, Huey Long (Bantam 1970), p. 276. (The complete
slogan was, ‘‘Every Man a King, But No One Wears A Crown.”’)

evaluate, but I have little difficulty in finding the Respond-
ent’s position to be lacking in merit.

The Board has often stated that it ‘‘has a duty ‘not to con-
strue supervisory status too broadly because the employee
who is deemed a supervisor is denied rights which the Act
is intended to protect’ [citations omitted]. The burden of
proving supervisory status is on the party who alleges that
it exists. . . . Moreover, supervisory authority must be exer-
cised with independent judgment, rather than in a routine or
clerical fashion.”” Chevron Shipping Co., 317 NLRB 379,
380-381 (1995). See also McDonnell Douglas Corp. v.
NLRB, 655 F.2d 932, 936 (9th Cir. 1981).

As pointed out by the administrative law judge in Chicago
Metallic Corp., 273 NLRB 1677, 1688-1689 (1985), affd.
794 F.2d 527 (9th Cir. 1986):

Section 2(11) of the Act provides:

The term “‘supervisor’’ means any individual hav-
ing authority, in the interest of the employer, to hire,
transfer, suspend, lay off, recall, promote, discharge,
assign, reward, or discipline other employees, or re-
sponsibly to direct them, or to adjust their griev-
ances, or effectively to recommend such action, if in
connection with the foregoing the exercise of such
authority is not of a merely routine or clerical nature,
but requires the use of independent judgment.

Supervisors are excluded from coverage of the Act.54 In
enacting Section 2(11), Congress emphasized its inten-
tion that only truly supervisory personnel vested with
‘‘genuine management prerogatives’’ should be consid-
ered supervisors, and not ‘‘straw bosses, leadmen, setup
men and other minor supervisory employees.’’65

The status of a supervisor under the Act is deter-
mined by an individual’s duties, not by his title or job
classification.56 It is well settled that an employee can-
not be transformed into a supervisor merely by the vest-
ing of a title and theoretical power to perform one or
more of the enumerated functions in Section 2(11) of
the Act.6” To qualify as a supervisor, it is not necessary
that an individual possess all of these powers. Rather,
possession of any one or them is sufficient to confer su-
pervisory status.$®8 However, consistent with the statu-
tory language and legislative intent, it is well recog-
nized that Section 2(11)’s disjunctive listing of super-
visory indicia does not alter the essential conjunctive
requirement that a supervisor must exercise independent
judgment in performing the enumerated functions.s? In-
deed, as the court stated in Beverly Enterprises v.
NLRB, 661 F.2d 1095, 1098 (6th Cir. 1981):

regardless of the specific kind of supervisory author-
ity at issue, its exercise must involve the use of true
independent judgment in the employer’s interest be-
fore such exercise of authority becomes that of a su-
pervisor,

Thus, the exercise of some supervisory authority in a
merely routine, clerical, perfunctory, or sporadic man-
ner does not elevate an employee into the supervisory
ranks, ‘‘the test must be the significance of his judg-
ment and directions.”’’® Consequently, an employee
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does not become a supervisor merely because he gives
some instructions or minor orders to other employees.”!
Nor does an employee become a supervisor because he
has greater skills and job responsibilities or more duties
than fellow employees.”? Additionally, the existence of
independent judgment alone will not suffice for, *‘the
decisive question is whether [the employee has] been
found to possess authority to use independent judgment
with respect to the exercise . . . of some one or more
of the specific authorities listed in Section 2(11) of the
Act.”’73 In short, ‘‘some kinship to management, some
empathetic relationship between employer and em-
ployee must exist before the latter becomes a supervisor
for the former.”’74 Moreover, in connection with the au-
thority to recommend actions, Section 2(11) of the Act
requires that the recommendations must be effective.

64Section 2(3) of the Act provides:

The term ‘‘employees’” shall include any employee . . . but
shall not include . . . any individual employed as . . . a super-
visor. . . .

Section 14(a) of the Act provides:

Nothing herein shall prohibit any individual employed as a su-
pervisor from becoming or remaining a member of a labor organiza-
tion, but no employer subject to the Act shall be compelled to deem
individuals defined herein as supervisors as employees for the pur-
pose of any law, either national or local relating to collective bar-
gaining.

See Florida Power & Light Co. v. Electrical Workers IBEW Local 641,
417 U.S. 790 (1974); Beasley v. Food Fair of North Carolina, 416 U.S.
653 (1974).

658, Rep. No. 105, 80th Cong., 1 Sess. 4 (1947).

66 New Fern Restorium Co., 175 NLRB 871 (1969); Food Store Em-
ployees Local 347 (G.C. Murphy Co.) v. NLRB, 422 F.2d 685 (D.C.
Cir. 1969); NLRB v. Bardahl Oil Co., 399 F.2d 365 (8th Cir, 1968).

67 Advanced Mining Group, 260 NLRB 486 (1982); Magnolia
Manor Nursing Home, 260 NLRB 377 (1982); NLRB v. Southern
Bleachery & Print Works, 257 F.2d 235 (4th Cir. 1958), cert. denied
359 U.S. 911 (1959).

S8 NLRB v. Ajax Tool Works, 713 F.2d 1307 (7th Cir. 1983); NLRB
v. Bergen Transfer & Storage Co., 678 F.2d 679 (7th Cir. 1982); NLRB
v. Joe & Dodie’s Tavern, 666 F.2d 383 (9th Cir. 1982).

69 NLRB v. Wilson-Crissman Cadillac, 659 F.2d 728 (6th Cir. 1981);

Poultry Enterprises v. NLRB, 216 F.2d 798 (5th Cir. 1954).

7ONLRB v. Wilson-Crissman Cadillac, supra, Hydro Conduit Corp.,
254 NLRB 433 (1981); Federal Compress & Warehouse Co. v. NLRB,
398 F.2d 631 (6th Cir. 1968).

7\NLRB v. Wilson-Crissman Cadillac, supra; NLRB v. Doctors’
Hospital of Modesto, 489 F.2d 772 (9th Cir. 1973).

72 Federal Compress & Warehouse Co. v. NLRB, 398 F.2d 631 (6th
Cir. 1968), NLRB v. Merchants Police, Inc., 313 F.2d 310 (7th Cir.
1963).

73 Advanced Mining Group, 260 NLRB 486 (1982); NLRB v. Brown
& Sharpe Mfg. Co., 169 F.2d 331 (1st Cir. 1948).

74 Advanced Mining Group, supra; NLRB v. Security Guard Service,
384 F.2d 143 (5th Cir. 1967).

See also NLRB v. Lauren Mfg. Co., 712 F.2d 245, 247-248
(6th Cir. 1983), where the court concluded that the disputed
employees were leaders, but not supervisors, because none of
the functions they perform required them to exercise inde-
pendent judgment. The court also noted, as is true in the in-
stant case, the disputed employees did not participate in for-
mulating or developing company policy.

To these general principles of Board law regarding super-
visors, I add the Board’s view of RNs in particular. They
‘“‘are a highly trained group of professionals who normally
inform other, lesser skilled, employees as to the work to be
performed for patients and insure that such work is done.

But, their daily on-the-job duties and authority in this regard
are solely a product of their highly developed professional
skills and do not, without more, constitute an exercise of su-
pervisory authority in the interest of their employer.”’ Doc-
tors’ Hospital of Modesto, 183 NLRB 950, 951 (1970), enfd.
489 F.2d 772 (9th Cir. 1973).

In Children’s Habilitation Center v. NLRB, 887 F.2d 131,
134 (7th Cir. 1989), the court extended the Board’s views re-
garding RNs, where the issue was the supervisory status only
of charge nurses rather than of all RNs in the bargaining
unit:

nurses are professionals and their exercise of super-
vision is guided by professional training and norms.
The charge nurses in this case are registered nurses who
are highly trained and responsible. Supervision exer-
cised in accordance with professional rather than busi-
ness norms is not supervision within the meaning of the
supervisor provision, for no issue of divided loyalties is
raised when supervision is required to conform to pro-
fessional standards rather than to the company’s profit-
maximizing objectives.

With that, the court affirmed the Board’s view that charge
nurses are not supervisors.

By the Board standards existing prior to Health Care,
supra, 511 U.S. 571 (1994), it would be relatively simple,
even in the absence of an established collective-bargaining
relationship, to find that the Respondent has failed to prove
that all RNs were statutory supervisors, because I find that
the RNs give routine directions to LPNs, aides, and clerks
and such direction is primarily in connection with patient
care.

But the Respondent contends that Health Care changes ev-
erything. At page 30 of its brief, the Respondent asserts,

the Board must now consider a nurse’s authority to as-
sign and direct others with respect to patient care in as-
sessing supervisory status. Indeed, contrary to the
Board’s long-standing analysis, even if a nurse’s assign-
ment and direction duties relate solely to patient care,
one of the statutory indicia of supervisory status is
present and thus the first part of the Board’s test is sat-
isfied.

In Health Care, supra at 573-574, the Court stated

As the Board has stated, the statute [defining a su-
pervisor] requires the resolution of three questions, and
each must be answered in the affirmative if an em-
ployee is to be deemed a supervisor. First, does the em-
ployee have authority to engage in one of the 12 listed
activities? Second, does the exercise of that authority
require ‘‘the use of independent judgment?’’ Third,
does the employee hold the authority, ‘‘in the interest
of the employer?’’ [Citation omitted.] This case con-
cems only the third question, and our decision turns on
the proper interpretation of the statutory phrase ‘‘in the
interest of the employer.”’

In contrast to Health Care, the instant case concerns all
three questions noted by the Supreme Court above. Because
the Respondent takes the position that all 120 of the RNs are
statutory supervisors, it is not at all clear that Health Care
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necessarily controls disposition of this case. In sum, I cannot
find on this record that the Respondent has proven that all
RNs have authority to engage in 1 of the 12 listed activities
while using independent judgment (supra at 1785).

I have noted above the Respondent’s undisputed super-
visory hierarchy. These RN supervisors share certain com-
mon characteristics not shared by the rank and file, such as
being paid a salary no matter how many hours they work,
being on call 24 hours a day to resolve problems or griev-
ances, being required to attend management meetings and
participate in the making of management policy. In addition,
these supervisors make an independent investigation of dis-
ciplinary cases when an RN recommends that an employee
be disciplined. Of course, there is no questions that these RN
supervisors have undisputed authority to hire, discharge,
transfer, promote, and perform the remaining indicia of su-
pervisor status, including the authority to make effective rec-
ommendations to higher supervisors regarding personnel ac-
tions. All of this power is clearly in the interest of the Em-
ployer. The existence of these undisputed supervisors makes
it less likely that all other RNs are also supervisors,

In examining the 12 indicia of supervisor status listed
above, I find that the Respondent has failed to prove that all
bargaining unit RNs, indeed it has failed to prove that any
bargaining unit RN, meet even a single criteria of super-
visory status. ,

To support this conclusion, I note as follows. First, the Re-
spondent presented evidence regarding charge nurses, as de-
scribed above. Although a charge nurse does not perform a
statutory supervisory function, even if she did, the office
changes daily and the same person would not necessarily
have the job even within the same week. The sporadic exer-
cise of some supervisory authority does not of itself turn an
employee into a supervisor. NLRB v. Lindsay Newspaper,
315 F.2d 709, 712 (5th Cir. 1963); McDonnell Douglas
Corp. v. NLRB, supra, 655 F.2d at 936.

In the instant case, the Respondent argues that RNs assign
and direct LPNs, aides and clerks. To the extent the evidence
shows this to be true, it is no more than meeting the Board’s
general criteria for a nonsupervisory employee: ‘‘an em-
ployee with special expertise or training who directs or in-
structs another in the proper performance of his work for
which the former is professionally responsible is not thereby
rendered a supervisor. Golden West Broadcasters-KTLA, 215
NLRB 760, 762 fn. 4 (1974). See also International Center
Jor Integrative Studies, 297 NLRB 601, 602 fn. 7 (1990).

In some cases, particularly on the evening or night shift,
or on weekends, the RN is the highest ranking employee in
a given unit. However, the Board has held that ‘‘the Act
does not state or fairly imply that the highest ranking em-
ployee on a shift is necessarily a supervisor.”” Northcrest
Nursing Home, 313 NLRB 491, 499 (1993). This is particu-

larly true where the undisputed supervisors are available at
their homes on 24-hour telephone standby. See Northcrest
Nursing Homes, supra, 313 NLRB at 499. NLRB v. KDFN,
Inc., 790 F.2d 1273, 1279 (5th Cir. 1986) (absence of admit-
ted supervisors from television station does not show that
workers must be supervisors, where admitted supervisors
were available for consultation, even though not present at
station); Tri-County Electric Cooperative, 237 NLRB 968,
969 (1978) (jobsite line foremen were employees, even
though admitted supervisor appeared at the jobsite ‘‘as infre-
quently as once a month,”’ because employees had a ‘‘two-
way radio to contact admitted supervisor when unusual cir-
cumstances arose’’).

Similarly, although the supervisory nurses conduct formal
evaluations of RNs and others, to the extent, the RNs, in
some cases, make recommendations, the authority simply to
evaluate employees without more is insufficient to find su-
pervisory status. Passavant Health Center, 284 NLRB 887,
891 (1987), and Geriatrics, Inc., 239 NLRB 287, 288 (1978).
In sum, there must be a showing that the RNs’ recommenda-
tions are given controlling weight and no such showing was
made here.

In light of the above discussion, I find it is unnecessary
to consider in depth the Supreme Court’s third question,
whether the (RN) holds the authority ‘‘in the interest of the
employer.”’ That is, I have answered the Court’s first two
questions in the negative with respect to all bargaining unit
RNs.® By implication, I have answered the third question in
the negative as well. Not only are the RNs exercising their
authority in accord with professional norms, but that author-
ity is limited by a host of state laws and regulations, by man-
agement policy, by physician orders, and by standard author-
itative books on the practice of nursing. I’ve noted above,
that the rank-and-file RN does not make policy, except in a
very attenuated sense, i.e., anyone can make suggestions for
management to consider.

To constitute a valid defense to the charges here, the Re-
spondent had to prove that all RN members of the bargaining

8The Court stated in Health Care, supra at 582-583;

An examination of the professional’s duties . . . to determine
whether one or more of the 12 listed activities is performed in
a manner that makes the employee a supervisor is, of course,
part of the Board’s routine and proper adjudicative function. In
cases involving nurses, that inquiry no doubt could lead the
Board in some cases to conclude that supervisory status has not
been demonstrated. The Board has not sought to sustain its deci-
sion on that basis here, however. It has chosen, instead to rely
on an industry-wide interpretation of the phrase in the interest
of the employer that contravenes precedents of this Court and
has no relation to the ordinary meaning of that language.
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unit, or all save one,® are statutory supervisors. I find that
the Respondent has failed to meet its burden of proof.10

2. Are all RNs statutory supervisors?

Alternative analysis

In the alternative, I assume strictly for the sake of argu-
ment that the Respondent has established that all its RNs are
statutory supervisors. Even under this unlikely scenario, the
Respondent has not achieved its ultimate purpose. In Gratiot
Community Hospital, 312 NLRB 1075 (1993), enfd. in part
51 F.3d 1255 fn. 2 (6th Cir. 1995), the Board stated,

even assuming arguendo that all the nursing supervisors
were statutory supervisors, the unilateral changes re-
garding them would nevertheless be unlawful. In this
regard, we note that the parties have agreed to include
all nursing supervisors in the unit, and they were cov-
ered by a contract at the time of the changes here. We
have held that when parties to a collective-bargaining
relationship, as here, have voluntarily agreed to include
supervisors in a unit, the Board will order the applica-
tion of the terms of the collective-bargaining agreement
to those supervisors.

The Board went out to affirm applications of the above rule
even though the contract’s recognition clause excluded *‘su-
pervisors within the meaning of the National Labor Relations
Act.”” Thus, the Board concluded that because the the Re-

9With respect to a bargaining unit of one employee, the Board
stated as follow in Stack Electric, 290 NLRB 575, 577 (1988):
In D & B Masonry, 275 NLRB 1403 (1985), the Board adopted
the judge’s discussion of this issue at 1408.

It is settled that if an employer employs one or fewer unit em-
ployees on a permanent basis that the employer, without violat-
ing Section 8(a)(5) of the Act, may withdraw recognition from
a union, repudiate its contract with the union, or unilaterally
change employees’ terms and conditions of employment without
affording a union an opportunity to bargain. SAC Construction
Co., 235 NLRB 1211, 1230 (1978); Sunray Ltd., 258 NLRB
517, 518 (1981); Chemetrons Corp., 268 NLRB 335 (1983). The
basis for permitting an employer to engage in this conduct was
explained by the Board in Foreign Car Center, 129 NLRB 319,
320 (1960), as follows:

The Board has held that it will not certify a one-man unit be-
cause the principles of collective bargaining presuppose that
there is more than one eligible person who desires to bargain.
The Act therefore does not empower the Board to certify a one-
man unit, By parity of reasoning, the Act precludes the Board
from directing an employer to bargain with respect to such a
unit.

10]t is unnecessary to consider secondary indicia of supervisory
status since they alone will not confer supervisory status under the
Act. Triple Fire Protection, 315 NLRB 409, 412-413 (1994). How-
ever, were | to consider these factors which include (1) whether all
RNs consider themselves to be supervisors and whether other em-
ployees consider all RNs to be supervisors; (2) whether RNs attend
management meetings; (3) whether RNs receive a higher wage than
fellow employees; (4) whether RNs have substantially different ben-
efits from fellow employees; and (5) whether the ratio of supervisors
to employees would suggest supervisory status, II Morris, The De-
veloping Labor Law 1454-1455 (2d ed. 1983), I would find factors
"1, 2, and 5 count against the Respondent’s position, factor 3 counts
toward it, and factor 4 is inconclusive. As to factor 5, see Children’s
Habilitation Center, supra, 887 F.2d at 132-134.

spondent could not be compelled to recognize the Union as
the representative of a unit containing supervisors, the Re-
spondent could and did agree to a contract covering certain
individuals found to be supervisors, citing NLRB v. News
Syndicate Co., 365 U.S. 695, 699 fn. 2 (1961). The Board
further concluded that the unilateral changes as to the nursing
supervisors were unlawful.

The collective-bargaining agreement in this case which ex-
pired on October 31, 1994, has a recognition clause like that
referred to in Gratiot Community Hospital, supra (Jt. Exh. 5,
par. 1, p. 1), and I find in accord with the Board’s holding
above, the recognition clause is irrelevant to the issue at bar.
I also find that if the RNs were proven to be statutory super-
visors in this case, they were statutory supervisors at the time
the Respondent voluntarily agreed to include the nurses in
the bargaining unit. In other words, nothing in Health Care
suddenly transferred the RNs here into statutory supervisors.
Moreover, no lawful changes in work rules or job assign-
ments transformed the RNs into statutory supervisors. Essen-
tially, the RNs’ job duties now are the same as when the Re-
spondent entered into the agreement. Therefore, the Respond-
ent has no lawful basis to repudiate the collective-bargaining
agreement, even if it contains statutory supervisors,1!

3. Substantive allegations

Having rejected above the gist of the Respondent’s case,
I find that the General Counsel has proven the allegations of
the complaint by overwhelming evidence. See Caamono
Bros. Inc., 304 NLRB 24 (1991). Notwithstanding this fact,
some preliminary observations will be helpful.

In Bonnell/Tredegar Industries v. NLRB, 46 F.3d 339,
342-343 (4th Cir. 1994), the court stated:

An employer’s duty under 8(d) to engage in collective
bargaining prohibits it from unilaterally terminating or
modifying a collective bargaining agreement during the
effective term of the agreement. Section 8(d) provides:

[Wihete there is in effect a collective-bargaining
contract covering employees in an industry affecting
commerce, the duty to bargain collectively shall also
mean that no party to such contract shall terminate
or modify such contract, unless the party desiring
such termination or modification [complies with cer-
tain requirements, including notifying and offering to
meet and confer with the other party] . . . and the
duties so imposed shall not be construed as requiring
cither party to discuss or agree to an modification of
the terms and conditions contained in a contract for
a fixed period, if such modification is to become ef-
fective before such terms and conditions can be re-
opened under the provisions of the contract,

Id.; see also W. R. Grace & Co. v. Rubber Workers
Local 759, 461 U.S. 757, 771 (1983) (‘‘Absent a judi-
cial determination . . . [the company] cannot alter the
collective bargaining agreement without the union’s

11Cf, Desert Hospital, 316 NLRB 1240 fn. 1 (1995). Moreover,
without either Board action or the consent of the parties, the Re-
spondent could not lawfully remove bargaining unit work out of the
bargaining unit by ‘‘promoting all of the RNs to supervisory posi-
tions.”’ See Hampton House, 317 NLRB 1005 (1995).
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consent. Permitting such a result would undermine the
federal labor policy that parties to a collective bargain-
ing agreement must have reasonable assurances that
their contract will be honored’’) (citations omitted).

In sum, what the Respondent did here is make a basic re-
pudiation of the contract and the bargaining relationship. Wil-
liams Pipeline Co., 315 NLRB 630, 631-632 (1994). Before
an employer is permitted to alter or repudiate the collective-
bargaining agreement, the courts require “‘clear and convine-
ing evidence’’ indicating a loss of union support. See NLRB
v. Albany Steel, 17 F.3d 564, 568 (2d Cir. 1994), This high
standard ‘‘reflects an awareness that an employer’s repudi-
ation of the obligation to bargain with incumbent union en-
dangers the stability of the collective bargaining process.”’

NLRB v. Creative Food Design, 852 F.2d 1295, 1300 (D.C.

Cir. 1988).

In this case the parties’ collective-bargaining agreement
had expired before the Respondent repudiated its bargaining
relationship. Nevertheless, unilateral changes are not per-
mitted before a lawful impasse occurs. Maramount Corp.,
317 NLRB 1035 (1995), Hen House Market No. 3, 175
NLRB 596 (1969), enfd. 428 F.2d 133 (8th Cir. 1970).

I further find that the unilateral changes at issue in this
case were material, substantial, and significant and that the
changes were made without notice to the Union or without
affording the Union an opportunity to bargain. See Tel Data
Corp., 315 NLRB 364 (1994).

In light of the above discussion, I find that by withdrawing
its recognition of the Union under the facts and cir-
cumstances discussed above, the Respondent violated Section
8(a)(5) and (1) of the Act. Compare Albertson’s Inc., 310
NLRB 960 (1993).

I credit the undisputed evidence offered by RNs Betty
Austin, Derinda Grimshaw, Patricia Hedrick, and Lenora
Jetter regarding a series of meetings held by Larson in Au-
gust for staff RNs. The purpose of the meetings concerned
the Respondent’s intent to repudiate the collective-bargaining
relationship and how, in Larson’s view, RNs would be better
off without the Union. Thus Larson explained that while RNs
would no longer receive double time for overtime work, on
the other hand, they would receive Christmas Eve as a holi-
day and a $500 medical voucher-bonus to spend on addi-
tional health insurance coverage. Larson explained to the
RNs that these two benefits had been possessed previously
by the Respondent’s nonbargaining unit employees.12

Prior to hearing, the Respondent also admitted changing its
policies and procedures regarding scheduling and assignment
of unit RNs by implementing

(a) a rule permitting split shifts;

(b) a policy reducing unit employees rights to be
scheduled for every other weekend off;

(c) a rule restricting holiday time off;

12 Although I find that Larson conveyed information regarding the
unilateral changes as part of her presentation, the Respondent asserts
at par. 7 of its answer to consolidated complaint and affirmative de-
fenses (G.C. Exh, 1(s)) that Larson made the announcements in an-
swer to an employee’s question. However, the information was con-
veyed, the changes were unlawful.

(d) a rule requiring notification of the house super-
visor of illness two hours prior to the beginning of the
shift;

(e) a rule requiring advance approval to work over-
time,

[Tr. at pp. 22-23]

The Respondent denied implementing a rule permitting it to
assign nurses to any work area/departments of the hospital
without restriction. I find that the Respondent did implement
such a rule and, as urged by the General Counsel, I direct
my attention both to the collective-bargaining agreement (Jt.
Exh. S, p. 6, par. (A)) which states that an RN will not be
required to accept an assignment to an area she feels she is
not qualified to serve in, and to the new policy (Jt. Exh. 3,
par. IIT (a)-(c)) which states that assignment to another area
or shift may be necessary to meet staffing requirements. I
find this and the other admitted changes are all unlawful uni-
lateral changes in as much as there was no notice to the
Union and no opportunity for the Union to request bargain-
ing. See Duke University, 315 NLRB 1291 (1995), Sheraton
Hotel Waterburg, 312 NLRB 304 (1993); Millard Processing
Services, 310 NLRB 421 (1993); Ciba-Gergy Pharma-
ceuticals v. NLRB, 722 F.2d 1120, 1126-1127 (3d Cir.
1983). The vice of a unilateral change was explained by the
court in NLRB v. McClatchy Newspapers, 964 F.2d 1153,
1162 (D.C. Cir. 1992):

A unilateral change not only violates the plain require-
ment that the parties bargain over ‘‘wages, hours and
other terms and conditions’’ but also injures the process
of collective bargaining itself. Such unilateral action
minimizes the influence of organized bargaining. It
interferes with the right to self organization by empha-
sizing to the employees that there is no necessity for a
collective bargaining agent.

See also Page Litho, Inc., 311 NLRB 881 (1993).

I turn finally to deal separately with the RNs’ job descrip-
tion. The evidence shows that sometime before expiration of
the collective-bargaining agreement, RN job descriptions
were revised to include a 100-pound lifting requirement. Ac-
cording to Larson, this was done so that the Respondent
could be in compliance with the Americans with Disabilities
Act (ADA), but was less onerous than the 200-pound lifting
requirement which the Human Relations Department had al-
legedly learned was in effect for RNs employed by certain
other (unnamed) hospitals (Tr. at pp. 88, 118-119). Like
other unilateral changes, there was no notice to the Union or
opportunity for bargaining. When the revised job description
was presented to the RNs for signature, some signed and
some didn’t. Those who refused were not disciplined, at least
not up to the time of hearing. To justify its action with re-
spect to the job description, the Respondent first contends
(Br. at p. 62) again that all RNs were supervisors, a subject
I have dealt with above. Next, the Respondent takes up the
ADA defense.

The Board has stated that its duty is to construe the labor
laws so as to accommodate the purposes of other Federal
laws. Meyers Industries, 281 NLRB 882, 888 (1986). Many
Board cases reflect this philosophy where an employer ar-
gues that it violated the labor laws only because it was mere-
ly acting in compliance with another Federal law. See, e.g.,
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Swanson Group, 312 NLRB 184 (1993) (employer refused to
bargain with union on grounds that Service Contract Act pro-
vided defense). National Fuel Gas Distribution Corp., 308
NLRB 841, 844 (1992) (employer relied on sec. 415 of the
Internal Revenue Code as a justification for its unilateral re-
pudiation of contractual thrift plan obligations). These de-
fenses have been rejected by the Board.

As to the Americans with Disabilities Act, 42 U.S.C.
§12101, et seq., I am not aware that the Board has consid-
ered the ADA so far as it relates to the Act or is in conflict
with the Act. However, I have considered a law review arti-
cle, O'Melveny, The Americans with Disabilities Act and
Collective Bargaining Agreements, Reasonable Accommoda-
tions or Irreconcilable Conflicts, 82 Ky. L.J. 219 (1993-
1994). Based in part on a Memorandum from the Office of
the General Counsel of the NLRB on Potential Conflicts
Raised by Americans with Disabilities Act, 158 Daily Lab,
Rep. 222(BNA) F-1 (DLR 1992), this article suggests that it
is both possible and desirable to reconcile the tensions which
exist between the ADA and the (Act). More specifically, the
author states (pp. 228-229),

When a statutory duty to bargain exists, an employer
cannot make any changes in the terms and conditions
of employment that would constitute labor contract
‘‘modifications’’ without the consent of the union.43
Failure to obtain the union’s consent to such changes
violates section 8(d) of the NLRA.44 The NLRB Gen-
eral Counsel’s Memorandum soundly reaffirms the em-
ployer’s duty to bargain with the union when proposing
ADA accommodations that would effect any significant
change in working conditions:

[Ilf an employer unilaterally implements a ‘‘reason-
able accommodation” for a disabled employee or
otherwise alters its employment practices so as to
change wages, hours or other working conditions, its
action may give rise to a Section 8(a)(5) charge.45

Thus, any ‘‘change that is inconsistent with an estab-
lished employment practice such as a seniority system,
defined job classifications or a disability plan would
more likely be a change in Section 8(d) terms and con-
ditions of employment.

43NLRB v. Katz, 369 U.S. 736, 743 (1962); Allied Chemical Work-
ers Local 1 v. Pittsburg Plate Glass Co., 404 U.S. 157, 179 (1971).

“4NLRB General Counsel's Memorandum, supra note 17 at *1
(““[N]either party may alter terms and conditions . . . in the agreement
without the consent of the other party. Moreover, section 8(d) specifi-
cally authorizes parties to . . . refuse to ‘discuss or agree to any modi-
fication’ during the term of the contract’’),

451d.

To the same effect, see Comment, The Americans with Dis-
abilities Act and the National Labor Relations Act; a Union-
ized Employers Road Map to Reasonable Accomodations, 33
Duguesne Law Rev. No. 1, Fall 1994, pp. 105-126. In this
decision, I join with the then General Counsel of the Board,
and the authors of the articles cited above, to find that the
ADA is no defense and the Respondent violated the Act by
revising RN’s position description without notice to or con-
sent of the Union,

Finally, I turn to the contract’s management-rights clause
(Jt. Exh. 5, par. 7, p. 7). According to the Respondent (Br.
at p. 63), under this clause, it has sole right to assign duties
to the work force and to reclassify positions as well as to
carry out the ordinary and customary functions of manage-
ment. The management-rights clause reads as follows:

7. MANAGEMENT RIGHTS

Except as abridged by this Agreement, the Hospital has
the exclusive duty and right to manage the Hospital to
determine the quality and quantity of patient care, to
manage the business and to schedule work, including
but not limited, the sole right to the following:

(A) Hire, discipline, discharge, layoff, assign, pro-
mote and evaluate employee performance, and to deter-
mine or change the starting and quitting time and num-
ber of hours worked.

(B) Promulgate rules and regulations.

(C) Assign duties to the work force.

(D) Reorganize, discontinue, or enlarge any depart-
ment or division.

(E) Transfer employees within departments or to
other departments, to other classifications, and to other
shifts.

(F) Introduce new or improved methods or facilities.

(G) Reclassify positions and carry out the ordinary
and customary functions of management whether or not
possessed or exercised by the hospital prior to the exe-
cution of this Agreement. SUBJECT ONLY to the re-
strictions and regulations governing the exercise of
these rights as are expressly provided in this Agree-
ment.

(H) The Association, on behalf of its members,
agrees to cooperate with the Hospital to attain and
maintain full efficiency and maximum patient care. The
Hospital recognizes and agrees to receive and consider
constructive suggestions submitted through the Con-
ference Committee toward these objections.

(I) In the event economic or practical considerations
justify the contracting out of any of its operations, the
Hospital agrees to notify the Association sixty (60)
days prior to the date the contract becomes effective, of
the nature of the work to be so contracted, the number
of employees affected and the name and address of the
contractor. The Hospital agrees to meet and discuss
with the Association the impact of any such sub-
contract. The Hospital further agrees to use its utmost
influence to see that the contractor hires those employ-
ees affected by the contracting. If as a result of sub-
contracting an individual member of the bargaining unit
is displaced from his/her position, and if there is no
other vacant position available for which the employee
is qualified, then said employee shall be entitled to ex-
ercise his/her bargaining unit seniority, (Based on 11B)
for the purpose of bidding to the position held by the
least senior- bargaining employee in a department or
unit for which the bidding employee is qualified.

I find that the management-rights clause quoted above is
not effective to waive the Union’s right to notice and the op-
portunity to bargain. See Gratiot Community Hospital, supra,
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312 NLRB at 1084-1085, and KIRO, Inc., 317 NLRB 1325
(1995). Compare Chicago Tribune Co. v. NLRB, 974 F.2d
933 (7th Cir. 1992),

For the same reasons suggested above, I find that the Re-
spondent violated Section 8(a)(5) and (1) of the Act by di-
rectly dealing with employees with respect to the revised po-
sition description. See Silverado Mining Co., 313 NLRB 827
(1994).

CONCLUSIONS OF LAwW

1. The Respondent, Bozeman Deaconess Foundation d/b/a
Bozeman Deaconess Hospital, is an employer engaged in
commerce within the meaning of Section 2(2), (6), and (7)
of the Act.

2. The Union, Montana Nurses Association, is a labor or-
ganization within the meaning of Section 2(5) of the Act.

3. The following employees of the Respondent constitute
a unit appropriate for the purposes of collective bargaining
within the meaning of Section 9(b) of the Act:

All registered nurses, sometimes known as professional
nurses in nursing service employed at Bozeman Dea-
coness Hospital in Bozeman, excluding director of nurs-
ing services, the assistant director of nursing services,
if any, the director of in-service education, supervisors,
head nurses, nurses in Central Supply, guards, as de-
fined int he Act, and other employees.

4. Bargaining unit registered nurses employed by the Re-
spondent at its Bozeman, Montana hospital are not statutory
supervisors, as defined in the Act.

5. The Respondent violated Section 8(a)(1) and (5) of the
Act by

(2) Withdrawing recognition from the Union and repudiat-
ing the collective-bargaining agreement.

(b) Unilaterally changing the terms and conditions of its
bargaining unit employees by implementing

(1) a rule permitting split shifts;

(2) a policy reducing unit employees’ right to be sched-
uled for every other weekend off;

(3) a rule restricting holiday time off;

(4) a rule requiring notification of the house supervisor of
illness 2 hours prior to the beginning of the shift;

(5) a rule requiring advance approval to work overtime;

(6) a rule permitting the Respondent to assign nurses to
any work area/department of the hospital without restriction;

(7) a rule changing bargaining unit employees job descrip-
tion to include a 100-pound lifting requirement and demand-
ing that employees sign the new job description;

(¢) And by bypassing the Union and dealing directly with
unit employees with respect to the position description de-
scribed immediately above.

THE REMEDY

Having found that the Respondent has engaged in certain
unfair labor practices, I shall recommend that it be ordered
to cease and desist therefrom and to take certain affirmative
action designed to effectuate the policies of the Act. Prin-
cipally, I shall recommend that the Respondent be ordered to
recognize and, on request, bargain with the Union over the
terms and conditions of employment of the registered nurses
at the facility and, on the request of the Union, bargain in
good faith for'a successor contract and rescind all unilateral
changes that it granted to its registered nurses on or about
August/September 1994. The Respondent shall be ordered to
make whole all employees for any losses sustained by them
by virtue of the failure to apply the agreements to them,
make the union benefit funds whole for moneys owed to
them under the agreements, and make the Union whole for
any loss of dues as a result of the failure or delay in giving
effect to dues-checkoff authorizations by employees.!3 How-
ever, nothing shall be construed as requiring the Respondent
to revoke the Christmas Eve holiday day off or a $500 medi-
cal voucher bonus granted to the employees, absent the writ-
ten consent of the Union,

[Recommended Order omitted from publication.]

13The make-whole remedy shall be computed in accordance with
Board law. Wages owed shall be computed in accordance with
F. W. Woolworth Co., 90 NLRB 289 (1950), with interest as pre-
scribed in New Horizons for the Retarded, 283 NLRB 1173 (1987).
Fringe benefit payments shall be computed in accordance with
Merryweather Optical Co., 240 NLRB 1213, 1216 fn. 7 (1979); and
Kraft Plumbing & Heating, 252 NLRB 891 fn. 2 (1980), enfd. mem.
661 F.2d 940 (9th Cir. 1983), and the funds are to be made whole
under Stone Boat Yard, 264 NLRB 981 (1983), enfd. 715 F.2d 441
(9th Cir, 1983), cert. denied 466 U.S. 937 (1984). Union dues are
to be computed in accordance with Parkview Furniture Mfg. Co.,
284 NLRB 947, 974 (1987).
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APPENDIX A
BOZEMAN DEACONESS FOUNDATION
ORGANIZATIONAL STRUCTURE
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person in charge.
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