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Demi’s Leather Corp. and Amalgamated Clothing
and Textile Workers Union, AFL—-CIO-CLC.
Cases 3-CA-17081, 3—-CA-17149, 3-CA-17350,
3—-CA-17789, and 3-RC-9861

August 21, 1996
DECISION, ORDER, AND DIRECTION

By CHAIRMAN GouLD AND MEMBERS BROWNING
AND COHEN

On April 12, 1994, Administrative Law Judge Wil-
liam F. Jacobs issued the attached decision. The Re-
spondent filed exceptions and a supporting brief, the
General Counsel filed limited exceptions and a motion
to strike an exhibit attached to the Respondent’s brief,
and the Respondent filed an opposition to the General
Counsel’s mation to strike and a cross-motion to re-
open the record.

On March 13, 1995, the Board issued an Order Re-
manding the proceeding to the judgel On May 9,
1995, the judge issued the attached supplemental deci-
sion.2 The Respondent filed exceptions and a support-
ing brief.

The National Labor Relations Board has delegated
its authority in this proceeding to a three-member
panel.

The Board has considered the decisions and the
record in light of the exceptions and briefs and has de-
cided to affirm the judge's rulings, findings,3 and con-
clusions and to adopt the recommended Order as
modified4 and set forth in full below.

1. We agree with the judge's finding that the Re-

manently laid off. There is no contention that their
temporary layoffs violated the Act. We shall modify
the judge's recommended Order to require that
McArthur and Handy be restored to the status that they
would have enjoyed absent the Respondent’s discrimi-
nation and be made whole for any loss of earnings and
other benefits they may have suffered as a result of the
discrimination against them.5

2. The Respondent has excepted to the judge’s find-
ing that Freddy Beman was a supervisor and therefore
his ballot should not be counted. Although the Re-
spondent is correct that the judge relied on some
events that occurred after the election, contrary to the
Respondent’s contention, the judge also relied on
events that occurred before and during the critical pe-

5Chairman Gould would extend restoration and make-whole relief
to other individuals similarly situated to McArthur and Handy. The
Respondent accomplished its discrimination against McArthur and
Handy by changing its layoff policy to eliminate employee recall
rights. The record indicates, the administrative law judge found
(fiMDBUfI*ERR17*fiMDNMfIALID 41-42)fiMDBUfI*ERR17*fiMDNMTl, and even the
were other employees who were permanently laid off as a result of
the change in policy. In fact, the Respondent’s brief (fiMDBUfl* ERR17*fiMDNMflp. 3
18)fiMDBUfI*ERR17*fiMDNMIl specifically names 11 other employees who ‘‘were as
by the [new] policy’’ and states that ‘‘[a]dditional |etters were sent
to other employees on layoff as and when their respective layoffs
became permanent under the policy.”” The fact that counsel for the
General Counsel stated (fiMDBUfI*ERR17*fiMDNMfITr. 10, emphasis added)fiM DBUf
June 29, 1993, that ‘‘[t]he practical effect of this policy to date has
really applied only to Mr. McArthur and Mr. Handy’’ does not, of
course, mean that it has not subsequently applied to the other simi-
larly situated employees. In sum, other individuals ‘‘caught up in the
web'’ of the Respondent's discrimination against McArthur and
Handy were therefore also victims of discrimination. Hedison Mfg.
Co., 249 NLRB 791, 794 fn. 13 (fiMDBUfl* ERR17*fiM DNMf|1980)fiM DBUfl* ERR17*1

spondent violated Section 8(fiMDBUfl* ERR17*fiM DNM fl )iy B2 B ERRI 7 RNMX MR (D8 of| S iBRIRdivitfiad DN/ | B)fiuld BB

nently laying off employees Alan McArthur and Greg-
ory Handy because they engaged in union activities
and because they had testified in the unfair labor prac-
tice hearing. The judge provided a reinstatement rem-
edy for them. We observe that McArthur and Handy
were on temporary layoff status when they were per-

1Because our Order Remanding was not printed in the bound vol-
umes of the NLRB Decisions, it is attached hereto as Appendix B.

2We disavow the judge's gratuitous and unfounded remarks con-
cerning the Board and its staff.

3The Respondent has excepted to some of the judge's credibility
findings. The Board's established policy is not to overrule an admin-
istrative law judge's credibility resolutions unless the clear prepon-
derance of all the relevant evidence convinces us that they are incor-

compliance stage of this proceeding. Morton Metal Works, 310

NLRB 195 (fiMDBUfl*ERR17*fiMDNM{l1993)fiM DBUfl* ERR17*fiMDNMTl, enfd. 9 F

Local 433 (fiMDBUflI* ERR17*fiMDNMfIReynolds Electrical)fiMDBUfl* ERR17* fiMDNMfl,

F.2d 897 (fiMDBUfl* ERR17*fiMDNMfI9th Cir. 1991)fiM DBUfl* ERR17*fiM DNMfl.
Member Browning does not agree with the Chairman’s interpreta-

tion of the counsel for the General Counsel’s opening remarks at the

hearing on June 29, 1993, about the practical effect of the Respond-

ent’s change in layoff policy. Rather, she believes that when the

counsel for the General Counsel stated that the practical effect of the

change extended only to McArthur and Handy, he was conceding

that there had been no impact on the other employees who had re-

ceived similar letters about the change in policy before the hearing.

Thus, although Member Browning agrees with the Chairman that the

Board has the authority to extend the remedy to all those ‘‘caught

up in the web’’ of the Respondent’s discrimination, even in the ab-

sence of a complaint allegation or exceptions by the General Coun-

sel, she would nevertheless not do so in the particular circumstances

rect. Sandard Dry Wall Products, 91 NLRB 544 (fiMDBUfl* ERR17*fi Mgp M4fEERR0)fiM DBUfI* ERR17*fiMDNM{, enfd. 188
F.2d 362 (fiMDBUfl* ERR17*fiMDNMfI3d Cir. 1951)fiM DBUflI* ERR17*fiMiAivbidr \WeHeay edgiaxel ulitrexaminise tRzdRenrdandesult and with

find no basis for reversing the findings. The Respondent also argues
that the judge's supplemental decision should be reversed because it
is infected with bias against the Respondent. We find this exception
without merit.

The Respondent has requested oral argument. The request is de-
nied as the record, exceptions, and briefs adequately present the
issues and the positions of the parties.

4We shall modify the judge’s recommended Order in accordance
with our decision in Indian Hills Care Center, 321 NLRB 144
(fiMDBUflI* ERR17*fiMDNM{l1996)fiM DBUfl* ERR17*fiM DNMfl.

321 NLRB No. 137

her view concerning the position of the General Counsel in this case.
In addition, he notes the Chairman’s speculation that other employ-
ees might have been affected. In Member Cohen’s view, the problem
with the Chairman’s approach is that it furnishes a remedy for a
class of employees, even though the General Counsel did not litigate
the case on a class basis. Unlike the cases cited by the Chairman,
a class was not alleged in the complaint, was not addressed in litiga-
tion, was not dealt with by the judge, and was not raised in excep-
tions by anyone before the Board. In these circumstances, Member
Cohen would not now inject such a class into this case.
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riod. Specificaly, we note that the judge credited
Handy’s testimony about Beman's supervisory duties
at Briggs Street prior to the election.

3. The judge found that a Gissel® bargaining order
was appropriate. In the particular circumstances of this
case, we have decided to defer ruling on the rec-
ommended bargaining order until the Regional Direc-
tor has opened and counted the remaining challenged
ballot and issued a revised tally of ballots.” Accord-
ingly, we shall direct the Regional Director to transfer
the representation proceeding back to the Board after
he has issued the revised tally of ballots.

4. The judge found that the Respondent violated

(iMmDBUflI* ERR17*fiMDNMflc)fiMDBUflI* ERR17*fiMDNMfl Make
Gregory Handy whole for any loss of earnings and
other benefits suffered as a result of the discrimination
against them, in the manner set forth in the remedy
section of the decision.
(iMmDBUflI* ERR17*fiMDNMfld)fiMDBUflI* ERR17*fiMDNMfl Withi
move from its files any reference to the unlawful dis-
crimination against Anthony Valovic Ill, Alan
McArthur, and Gregory Handy and, within 3 days
thereafter, notify the employees in writing that this has
been done and that the discharges will not be used
against them in any way.
(iMmDBUflI* ERR17*fiMDNMfle)fiMDBUflI* ERR17*fiMDNMfl Preset

Section 8(fiM DBUfl* ERR17*fiM DNMf{la)fiM DBUfl* ERR1a&v&ilD Bl vt (il BB&/H* &IRR4 74disvit® Nidu fle) &l Beilofl * ERR17* fiM DN

without bargaining with the Union. Given our treat-
ment of the bargaining order issue, we have aso de-
cided to defer ruling on this finding.

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as
modified and set forth in full below and orders that the
Respondent, Demi’s Leather Corp., Johnstown, New
York, its officers, agents, successors, and assigns, shall

1. Cease and desist from

and copying, al payroll records, social security pay-
ment records, timecards, personnel records and reports,
and all other records necessary to analyze the amount
of backpay due under the terms of this Order.
(fiMmDBUfI* ERR17*fiM DNMfIf)fiMDBUfl* ERR17*fiMDNMfl Withit

at its Johnstown, New York locations, copies of the at-
tached notice marked ‘* Appendix A.’8 Copies of the
notice, on forms provided by the Regional Director for
Region 3, after being signed by the Respondent’s au-
thorized representative, shall be posted by the Re
spondent and maintained for 60 consecutive days in

(fiMDBUfI* ERR17*fiM DNMfla)fiM DBUflI* ERR17* fiM DOOREDi crweogkenes enapliojegsatbaliecesiwbarenmatives

ties.

to employees are customarily posted. Reasonable steps

(fiMDBUfI* ERR17*fiM DNMflb)fiM DBUfI* ERR17*fi M Dsnliflbeitaen davipiios &espantien éesemsutethasitheriion

activities are under surveillance.

tices are not atered, defaced, or covered by any other

(fiMDBUFI* ERR17*fiM DNMlc)fiM DBUfl* ERR17* fi M DX a- hrieat éhinapvemip| thasesdwriithg dibehargadencyl aft

closure if they continue their union activities.

these proceedings, the Respondent has gone out of

(fiMDBUfl* ERR17*fiM DNMfld)fiM DBUfl* ERR17* fi M DiNSifessr amiel ngedntipfofaeiti tyertidviedthiy thessene-

gaging in union activities.

ceedings, the Respondent shall duplicate and mail, at

(fiMDBUflI* ERR17*fiM DNMl€)fiM DBUfI* ERR17* fi M DINMIWIT eexensingg ebnphoyeieshbenalige ¢b b cuirgon

activities.

employees and former employees employed by the Re-

(fiMDBUfI* ERR17*fiM DNM{If)fiM DBUfI* ERR17* fi M DSiIHtiePérahamntiynessiinee deye@pldpaes because they

engaged in union activities or testified in NLRB pro-
ceedings.

(iMmDBUflI* ERR17*fiMDNMflg)fiMDBUfl* ERR17*fiMDNMfl Withi
with the Regional Director a sworn certification of a

(fiMDBUfl* ERR17*fiM DNMflg)fiM DBUfI* ERR17* fi M Diesadinsitl eryf flikd on ral toech mkovieled ripsrfidrenBlegiion,

restraining, or coercing employees in the exercise of
the rights guaranteed them in Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

attesting to the steps that the Respondent has taken to
comply.

IT IS FURTHER ORDERED that the challenges to the
balots of Terry Belden, Freddy Beman, Shelden

(fiMDBUfI* ERR17*fiM DNMfla)fiM DBUfl* ERR17* fiM DIasobsovitrandL T tagsesy oriaviine algtesostaine®raad dffar

Anthony Valovic Ill full reinstatement to his former
job or, if that job no longer exists, to a substantialy
equivalent position, without prejudice to his seniority
or any other rights or privileges previously enjoyed.

the challenge to the ballot of Anthony Valovic Il is

overruled.
IT IS FURTHER ORDERED that the portions of the

judge’'s recommended Order providing that the Re-

(fiMDBUfl* ERR17*fiM DNM{Ib)fiM DBUfI* ERR17* fi M DiieRiesionkd sdape Mish alsistafidrGriefosing ndhato

the status they would have enjoyed had the Respond-
ent not discriminated against them.

gain with the Union and from instituting unilateral
changes, and that the Respondent shall bargain with

6NLRB v. Gissel Packing Co., 395 U.S. 595 (fiMDBUfl* ERR17*fiM DNMfl 10@9)si 0B U deRiRead fiy BNbdfiment of a United States court

7Because we do not decide the bargaining order issue at this time,
we also find it unnecessary to pass on the General Counsel’s motion
to strike an exhibit from the Respondent’s brief and the Respond-
ent’s opposition and cross-motion to reopen the record.

of appeals, the words in the notice reading ‘‘Posted by Order of the
National Labor Relations Board'’ shall read ‘‘Posted Pursuant to a

Judgment of the United States Court of Appeals Enforcing an Order

of the National Labor Relations Board.’
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the Union, are severed and shall be subject to further
consideration by the Board.

DIRECTION

IT IS DIRECTED that the Regiona Director for Re-
gion 3 shall, within 14 days of this Decision, Order,
and Direction, open and count the ballot of Anthony
Valovic lll, serve on the parties and the Board a re-
vised taly of ballots, and thereafter transfer the
rerpresentation proceedings back to the Board for its
consideration of the remaining issues before it in light
of the revised tally.

APPENDIX A

NoTICE TO EMPLOYEES
PosTeD BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated the National Labor Relations Act and has or-
dered us to post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize

To form, join, or assist any union

To bargain collectively through representatives
of their own choice

To act together for mutual aid or protection

To choose not to engage in any of these pro-
tected concerted activities.

WE wiILL NOT interrogate employees about their
union activities.

WE wiLL NOT give employees the impression that
their union activities are under surveillance.

WE wiLL NOT threaten our employees with dis
charge or plant closure if our employees continue their
union activities.

WE WILL NOT promise our employees benefits if
they cease engaging in union activities.

WE wiLL NOT terminate employees because of their
union activities.

WE wiLL NOT permanently lay off employees be-
cause they engage in union activities or testify in un-
fair labor practice proceedings before the National
Labor Relations Board.

WE wiLL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the
rights guaranteed you by Section 7 of the Act.

WE wiLL, within 14 days from the date of the
Board's Order, offer Anthony Vaovic Il full reinstate-
ment to his former job or, if that job no longer exists,
to a substantialy equivalent position, without prejudice
to his seniority or any other rights or privileges pre-
viously enjoyed.

WE wiLL restore Alan McArthur and Gregory
Handy to the status they would have enjoyed had we
not laid them off permanently.

WE wiLL make Anthony Vaovic I, Alan
McArthur, and Gregory Handy whole for any loss of
earnings and other benefits suffered as a result of their
discharge or permanent layoffs, less any net interim
earnings, plus interest.

WE wiLL, within 14 days from the date of the
Board’s Order, remove from our files any reference to
the discharge of Anthony Vaovic Ill, or permanent
layoffs of Alan McArthur and Gregory Handy and, we
wiLL, within 3 days thereafter, notify each of them in
writing that this has been done and that the discharge
and layoffs will not be used against them in any way.

DemMI'S LEATHER CORP.

APPENDIX B

ORDER REMANDING

On April 12, 1994, Administrative Law Judge Wil-
liam F. Jacobs issued a decision finding that the Re-
spondent engaged in objectionable conduct and com-
mitted unfair labor practices affecting the April 27,
1992 election conducted by the National Labor Rela-
tions Board The Respondent filed exceptions and a
supporting brief, the General Counsel filed limited ex-
ceptions and a motion to strike the Respondent’s Ex-
hibit A to its brief, and the Respondent filed an oppo-
sition to the General Counsel’s motion to strike.

The Board has delegated its authority in this pro-
ceeding to a three-member panel.

1. The Respondent excepts to the judge’s conclusion
that Plant Superintendent Donald Wager violated Sec-

tion 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR17* fiM DNMf(filv

The judge, at page 15 of his decision, finds that
Wager, a a February 21, 1992 meeting, gave employ-
ees the impression that their union activity was under
surveillance and threatened them with discharge and
plant closure if they continued their union activity.
This finding seems to be based on employee Anthony
Valovic's testimony. The judge, at page 25 of his deci-
sion, discusses Wager's and employee Handy’s testi-
mony concerning the same mesting. At this point, the
judge, incorrectly stating that there was no ‘* corrobora-
tive testimony,’’ credits Wager’'s version over Handy’s
and finds no violation.

We find that the judge has made internally inconsist-
ent findings regarding the February 21 meeting-i.e.,

crediting testimony that Wager made 8(fiMDBUfl* ERR17*fiMDNM

ments at the meeting, but later, crediting Wager and
finding that he made no unlawful statements at the
meeting. Moreover, when he credits Wager, the judge

1AIll subsequent dates are in 1992.
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bases his finding on the failure of any witness to cor-
roborate Handy’s testimony—although the record shows
that Valovic testified similarly to the same incident.
Because we cannot reconcile the judge's findings,
we shall remand this proceeding for the judge to ex-
plain or reconsider his credibility findings and resolu-

tion of this 8(fiM DBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERRERERINT

2. In finding that the Respondent violated Section

8(fiMDBUfl* ERR17*fiMDNMfla)fiMDBUfl* ERR17*fiMD

relies on Valovic's version of Wager's February 21
statements as evidence of antiunion animus. Given that
we are remanding for the judge to reconsider his find-

ings regarding the 8(fiM DBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERR17* fi NN METMD BEGARRR 17+ fi M DNMFI 1)fi M DBUSI* ERI
also remand the 8(fiMDBUfl* ERR17*fiMDNMfla)fiM DBUfI\ERRAT fitVl DI fiNHREH A RRR1Z i RN MKy MDBUSl * ERR1

consider in conduction with supplemental findings re-

garding the 8(fiMDBUfl* ERR17*fiM DNMfl&)fiM DBUfl* ERIRA 74 by (b2 BRE| cER RS, 72rith il 129 1)99a, DB Ufl* ERR17* fiM

3. The Respondent excepts to the judge's finding
that, on April 24, the Respondent’s co-owner and
agent, Barry Greenough, interrogated employee Mi-
chael Ficili about union activity and promised him that
things would get better in the future.

Ficili testified that he worked on April 24 and the
conversation occurred when he went to the office to
pick up his paycheck. In crediting Ficili, the judge
does not acknowledge that the Respondent’s testimony
and documentary evidence conflicts with Ficili’s testi-
mony. The Respondent submitted documentary evi-
dence indicating that Ficili did not work on Friday,
April 24, or any other day that week. Moreover,
Greenough’s testimony, which, although not a specific
denial, could be considered a denia that he interro-
gated Ficili or made promises. We shall therefore re-
mand this proceeding for the judge to address the con-
flicting evidence and to reconsider his credibility find-
ing.

4. In light of the unlawful activity he found, the
judge concluded that a Gissel2 bargaining order was
appropriate. Given the above reasons for remanding
this proceeding, we shall further instruct the judge to
elaborate in his supplemental decision why a bargain-
ing order is necessary to remedy the effects of the un-
lawful conduct he finds.

ORDER

IT 1S ORDERED that this proceeding is remanded to
Administrative Law Judge William F. Jacaobs for the
purposes described above.3

IT IS FURTHER ORDERED that the judge shall prepare
and serve on the parties a Supplemental Decision set-
ting forth the resolution of credibility issues, findings
of fact, conclusions of law and recommendations, in-
cluding a recommended Order as appropriate on re-
mand. Copies of the Supplemental Decision shall be

served on al parties, after which the provisions of Sec-
tion 102.46 of the Board's Rules and Regulations shall
be applicable.

Alfred M. Norek, Esqg., of Albany, New York, for the General
Counsdl.

DECISION

consolidated cases were tried before me on January 12, 13,

Albany, New York.

On April 1, 1992, the Union? filed the petition in Case 3—
RC-9861. The Nationa Labor Relations Board, pursuant to
a Stipulated Election Agreement,2 approved by the Regional
Director for Region 3 on April 14, 1992, conducted an elec-
tion on April 27, 1992, among certain employees of the Em-
ployer.3 The results of the election were 8 votes for the
Union, 8 votes against the Union and 5 ballots challenged,
a number sufficient to affect the results of the election. On
May 4, 1992, timely objections were filed by the Union.

On May 8, 1992, the Union filed the original charge in
Case 3-CA-17081. This charge was amended on May 20
and June 10, 1992. On June 10, 1992, the Union filed the
original charge in Case 3-CA-17149. This charge was
amended on June 23 and July 9, 1992. The charge in Case
3-CA-17350 was filed on September 16, 1992.

Complaint and notice of hearing issued in Case 3-CA—
17081 on June 16, 1992. On June 18, a report on objections
and challenges and order directing hearing and order consoli-
dating cases and notice of hearing issued. On July 13, 1992,
an order further consolidating cases, amended consolidated
complaint and notice of hearing issued. An amended report
on objections and challenges and order directing hearing and
order further consolidating cases and notice of hearing issued
July 16, 1992. On October 27, an order further consolidating
cases, second amended consolidated complaint and notice of
hearing issued. On October 30, 1992, a second amended re-
port on objections and challenges and order directing hearing
and order further consolidating cases and notice of hearing
issued. On December 30, 1992, an amendment to second
amended consolidated complaint and notice of hearing
issued. The second amended consolidated complaint was fur-
ther amended at the hearing.

The hearing was initially closed in the instant proceeding
on February 26, 1993. Thereafter, on April 16, 1993, the
Union filed a charge in Case 3-CA-17789. This charge was

1Hereinafter called the Union or the Petitioner.

2The appropriate unit set forth in the agreement is: All full-time
and regular part-time production and maintenance employees em-
ployed by the Employer at its Johnstown, New York location; ex-
cluding al office clerical employees, professional employees, con-

2NLRB v. Gissel Packing Co., 395 U.S. 595 (fiMDBUfl* ERR17*fiM DN Kik8ie8)éniyed: BRRIZ = BIdisors as defined in the Act.

31n remanding this case, we are not reaching the remaining issues
in this proceeding.

3Hereinafter called Respondent, the Employer, the Company, or
Demi’s.

VN eraviEse MRV ERAB RPN <t R1sshws
P.C.)fiMDBUfI*ERRL7*fIMDNMIl, of Albany, New"Y ork, for the Respondent.

’f\m/yf piGi gﬁ%?me%ﬂmmﬂ%W@Wﬂﬁﬁﬁfﬂﬁﬁrﬂ&b{w
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amended on May 4, 1993. Complaint issued May 6, 1993,
and the General Counsel, on May 7, 1993, filed a motion to
reopen hearing, consolidate cases and adduce additional evi-
dence. On May 24, 1993, the motion was granted. On June
29, a hearing on the allegations contained in Case 3-CA-—
17789 was held.

The issues in these consolidated cases are as follows:

Case 3-RC-9861
The Challenges

Terry Belden, Fred Beman, and Sheldon Jacobson

In his second amended report on objections and chal-
lenges, dated October 30, 1992, the Regional Director found
that the ballots of the above-named individuals were chal-
lenged by the Union on the ground that they are supervisors

(iMDBUflI* ERR17* fiMDNMfI3)fiM DBUfl* ERR17*fiMDNMfl Threater
to discourage their Union activity, and encourage them
to vote against the Union;

(fiMDBUflI* ERR17*fiMDNMfl4)fiM DBUfl* ERR17*fiMDNMfl Submitt
and improper in a substantial and material way.

In his report of October 30, 1992, the Regiona Director
noted that in the second consolidated complaint, issued on
October 27, Objections 1, 2, and 3 had been alleged as unfair
labor practices and, citing case law,5 observed that unfair
labor practices may be considered in determining whether an
election should be set aside. He concluded that as certain of
the conduct described in paragraphs VI(fiM DBUfl* ERR17*fiMDNMflc)fiMDBL
leged to have occurred on dates between the filing of the pe-
tition in Case 3-RC-9861 and the election, such allegations
and the investigation thereof, raise substantial and material
questions of fact that could best be resolved by a forma

within the meaning of Section 2(fiM DBUfl* ERR17+fiM DNMfl 1 i WilitEEREjaftii ¢ DDbjkfti of thethecRedimrialurdirector

further, that the Employer contends that they are not super-

reached a similar conclusion.

visors within the meaning of Section 2(fiMDBUfI* ERR17*fiM DN 1 Neadd fl Afraivied o \of ebjéidhel and chal-

that they are eligible voters.

The Regional Director concluded that the challenges to the
ballots of Belden, Beman, and Jacobson raise substantial and
material issues which could best be resolved by a forma
hearing.

Anthony Vaovic Ill and Thomas Varin

In the same report, the Regiona Director found that the
ballots of Valovic and Varin were challenged by the Board
agent conducting the hearing on the ground that their names
did not appear on the eligibility list. He found further that
the Employer contends that Vaovic and Varin had been ter-
minated prior to the election and were, therefore, ineligible
to vote while the Union contends that they are eligible vot-
ers.

The Regional Director concluded that inasmuch as Valovic
and Varin had been aleged in the second amended consoli-
dated complaint of October 27, 1992, as having been dis-

lenges, the Regional Director noted that during the course of

the investigation of the objections, discussed therein, and the

related unfair labor practices, evidence was adduced that dur-

ing the critical period between the filing of the petition and

the date of the election, the Employer discriminatorily termi-

nated Thomas Varin and Gregory Handy. Citing cases,$ the

Regional Director determined that he was not limited to the

specific issues raised by the objections. On the contrary, he

concluded that he lacked discretion to ignore evidence un-

covered during the investigation of the objections, which

might indicate that the election might have been tainted, and

that to do so, would constitute reversible error.”
The Regional Director noted that the discriminatory termi-

nations of Varin and Handy had been alleged in paragraphs

VIl and VIII of the second amended consolidated complaint

as unfair labor practices in violation of Section 8(fiMDBUflI* ERR17*fiMDNN

(fiMDBUfI*ERRlY*fiMDNMfIS)fiMDBUfI*ERRl?*fiMDNMfI of the Act. Age
inasmuch as conduct aleged as unfair Iabor ractices m

charged in violation of Section 8(fiMDBUflI* ERR17*fiM DNMfl %m%@ A ERRATIM A I%ﬁlelp‘éc Lasiind a&l@ﬁl 1DfiMDBUfI* ERR

the determination of the €eligibility of these two individuals
must be reserved, pending the disposition of the unfair labor
practice charges through a formal hearing.4

The Objections

The objections filed by the Union on May 4, 1992, read
as follows:

The Employer, by and through its officers, Super-
visors and/or Agents, during the critical period between
the filing of the Election Petition and the Election of
April 27, 1992:

aside and the conduct described in paragraphs VII and VIII
of the second amended consolidated complaint is alleged to
have occurred on dates between the filing of the petition and
the election, such alegations and the investigation thereof
raise substantial and material questions of fact that can best
be resolved by a formal hearing.

CONSOLIDATED AMENDED CAses 3—-CA-17081, 3-CA—
17149, and 3-CA-17350

The substantive allegations contained in the second
amended consolidated complaint and later amendments there-

(fiMDBUfI* ERR17*fiM DNMfl1)fi M DBUfl* ERR17* fi M DRMINCtitiRcREAR DRI RS i H YU M fl iy by Bietit ERR17* fiM DNMI (fiM|

if workers voted for ACTWU;

of improvements in benefits, discharge, and closing of the

(iMDBUfl* ERR17*fiM DNMfl2)fiM DBUfI* ERR17* fi M D N Febltrsctpriropl heisknts amahayiesmedniawf thdpiomises;

age their Union activities and to encourage them to
vote against the Union;

4The Union contends further, that apart from the disposition of the
alleged unfair labor practices, a question concerning Vaovic's eligi-
bility would still exist because he was in layoff status with a reason-
able expectancy of recall. This issue, the Regiona Director found,
could also best be resolved by a formal hearing.

and the creation of the impression of surveillance and inter-
rogation. Also included are 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR1

5|ntercontinental Mfg. Co., 167 NLRB 769 (fiMDBUfl* ERR17*fiMDNMfl1967)fiM DB!
6 American Safety Equipment Corp., 234 NLRB 501 (fiMDBUfl* ERR17*fiMDNMfl19
ton Tire & Rubber Co., 234 NLRB 504 (fiMDBUfl* ERR17*fiMDNMfI1978)fiM DBUfI’
Lincoln Mercury, 288 NLRB 1133 (fiMDBUfl*ERR17*fiM DNM{l1988)fiM DBUfl* ERR17
7Van Camp Seafood Co., 243 NLRB 165 (fiMDBUfl* ERR17*fiM DNMfl1979)fiM DBUf
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cerning the termination of employees Gregory Handy, An-
thony Valovic 11, and Thomas Varin.

Case 3-CA-17789

This case aleges that Respondent discriminated against
Alan McArthur and Gregory Handy in violation of Section

8(fiMDBUfI* ERR17*fiM DNM{la)fiM DBUfl* ERR17* fi M DNMfI (fi ME)es WY BRIy s Mivi g il Bk et Rerr uptiair B koMl (fiM DBUfI* ERR1

iation for their union activity and for their testimony in the

above-cited earlier cases and Section 8(fiM DBUflI* ERR17*fiM DN fiofl syl it kpR I efidampies (fitet DiddfiorErIRe BafidleN M fl 1)fiM DBUTI* |

tuting the new policy without bargaining with the Union.

The above-described challenges, objections, and alega
tions together with Respondent’s answers and statements of
position frame the issues. Representatives of all parties were
present and participated in the hearing. All parties filed
briefs.

Based on the entire record, including my observation of
the demeanor of the witnesses, and after giving due consider-
ation to the briefs, | make the following

FINDINGS OF FACT8

Background

Michael De Magistris had spent over 20 years in the leath-
er business when he quit his job as supervisor on the dry
floor at Johnstown Leather. Shortly thereafter he decided to
attempt to go into business for himself. After several unsuc-
cessful tries, he and an old acquaintance, Barry Greenough,
entered into negotiations with Burton Leather to purchase
that company. This was in mid-1991.

In October 1991, before the purchase agreement had been
finalized, Burton’s dry department supervisor quit his job,
and De Magistris was invited to take his place. He accepted
the offer and worked for Burton for several weeks up until
the purchase agreement was eventualy signed. During this
period of time severa Burton employees, aware of the im-
pending sale, asked De Magistris what was going to happen.
He assured them that there would be no changes in wages
or benefits. Thus, De Magistris familiarized himself with the
building, operation, and employees.

On November 4, 1991, the sale of Burton took place. Bur-
ton Leather thereafter became Demi’s Leather and Michael
De Magistris became its president. As he had promised, all
of Burton’s employees became employees of Demi’s.

Following the purchase, Demi’s operated the business as
a custom tannery, coloring cow, sheep, goat, and deerskins
to order. A custom tannery contacts customers who already
own their own skins and want them processed by the custom
tannery to the customer’s particular specifications and re-
turned. Thus, the customer delivers its skins to Demi’s or
else Demi’s might pick up the skins from a customer with
its own truck. The skins are unloaded and placed in Demi’s
shed. A ticket is filled out indicating what must be done to
the load of skins and attached thereto. The skins are then
processed basically in the order they are received.

In processing, the skins are first placed in a drum which
is filled with water. They are kept in the drum overnight in
order to wash them out and open up the pores of the skin

8Jurisdiction and the status of the Union as a labor organization
are not in issue.

so they will be ready to dye. This part of the processing is
done in the wet area or wet department.

Processing continues in the wet department. The color
man, Donnie Wager, puts his first shot of dye on the drum
load of skins. He will then cut three on four samples from
the skins and hang them in the hot box, a dryer with hooks

office, where the master swatch, which the customer has sent

to the master swatch to see how close they are. He then adds
additional dye to bring the skins closer in color to the master
swatch, then repeats the process until he is satisfied with the
match. He then sets the color with acid to prevent bleeding
and cracking. After they are set, the skins are washed once
again for half an hour or 45 minutes. They are then thrown
up on horses where they remain overnight.

The following morning, the dyed skins are taken from the
horses and placed in a put-out machine which wrings out the
excess water, before the skins are placed on hooks to dry.
This entire process is done in the wet department.

After treatment in the wet department, the skins are moved
to the dry department. The skins that have been taken out
of the put-out machine hang on hooks overnight in the pres-
ence of heaters. The effect on the skins is to stiffen them
until they are like cardboard. They are then brought down to
the second floor and placed in dry drums where they are
sprayed with mist as they tumble in the drums. The mist
turns to steam and the moisture makes the skins soft.

After the skins are softened they are once again horsed up.
Next, each skin is processed further in accordance with the
customer’s order. Deerskins have talc and wax put on them.
Cowhides may have wax put on them. Some skins are
autostaked and some are slocum staked, different types of a
stretching process to further softeness. Blocking and toggling
are additional processes available as the customer may re-
quire.

As noted, supra, all of the Burton employees were hired
by Demi’'s, and continued to perform the same tasks that
they had performed for Burton. Thus, Donnie Wager contin-
ued on as color man and employees Ernie Bently, Greg
Handy, Robby Sager, and Tony Valovic worked for him.
Handy, as before, worked on a part-time basis. Wager ran
the wet department with Bentley, as his right-hand man.
Bentley took care of the drums when Wager was not present.

The single building which was taken over by Demi’s from
Burton on November 5, 1991, is located on Briggs Street. It
has five floors. On the first floor is the wet department. On
the second floor is the dry drumming and staking depart-
ment. The third floor contains an enclosed maintenance area
where equipment and supplies are kept under lock and key.
Only Terry Belden and the two owners hold keys® The
fourth and fifth floors and loft are used for hanging skins.
Thus, the wet and dry departments are physically separate.

9 Although De Magistris testified that the maintenance cage is left
open during the day, when people are around, he admitted that em-
ployees are not permitted to go into the cage and take what they
need. They must ask De Magistris, Wager, or Terry Belden to fill
these needs.
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Case 3-RC-9861
The Challenges

1. The supervisory status of Beldon, Beman, and
Jacobson

Terry Belden

Terry Belden had worked at Independent Leather for 10
years and had moonlighted at Burton Leather for a few
months before he was hired by Respondent. At Independent
he worked in both the tanning department and in the mainte-
nance department. He had taken a 4-year apprenticeship at
GE which included training in maintenance work. He there-
fore had some expertise.

Belden was working at Burton repairing and maintaining
machinery in mid-October 1991 when De Magistris asked
him to come to work for Demi’s Leather to do maintenance
work. From working for Burton, Belden knew that the plant
was in very poor condition, that the machinery was in dis-
repair or broken down, and that a lot of work would have
to be done to put it in proper order. At a later meeting be-
tween the two, De Magistris offered Belden a straight salary
of $400 per week with an increase after 60 days. The in-
crease turned out to be to $450. De Magistris and Belden
testified that Belden was paid a salary to avoid paying over-
time. The rank-and-file employees at Demi’'s Leather are
paid on an hourly basis. Both De Magistris and Greenough,
Respondent’s owners, are salaried.

Belden's first assignment was to go through the mill and
determine what had to be done to put it in proper working
order, what machinery and equipment was usable, and what
was repairable and what was trash. Windows were broken
and there were holes in the floor. Belden was charged with
determining what was to be repaired, and in what order, to
provide for a smoother running operation, so as to increase
production. Belden, working by himself, completed this as-
signment in about a week.

Belden’s second assignment was to follow through on his
game plan. To this end, he reported to De Magistris what
had to be done. He told him that the work of cleaning up
the plant was extensive and that he would need help. He sug-
gested that De Magistris hire Sean Belden, his brother, to
help him with the cleaning operation. His brother had had an
attendance problem at his last job and had been fired because
of it. De Magistris agreed with Terry and hired Sean. Terry
and Sean worked together for the next several weeks, gather-
ing up pieces of junk to sell to a waste metal company,
cleaning up the plant, and carrying out trash and unusable
machinery. Also doing occasional maintenance work were
employees Todd Christiano, Mike Lee, Mike Ficili, and sev-
eral others.

When Terry Belden needed additional help, he would ask
whoever was operating the forklift to help him. That individ-
ual would comply with his request, then return with the fork-
lift to his production job. Belden might also ask De Magistris
for someone from another department to help him. Addition-
aly, if an employee should run out of work, De Magistris
would tell him to help Terry and Sean pick up trash or ask
Terry if he needed help with maintenance. For a 6-to 10-

week period, beginning in the fall of 1991,10 five or six em-
ployees were employed at cleanup duty. Two truck-long hop-
pers and over 100 smaller hoppers were filled with trash and
taken out of the plant by these employees. According to
Belden, De Magistris, not he, supervised their work.

De Magistris testified that no one was really in charge of
cleanup and maintenance, that he gave the orders and Belden
helped out. As an example, he pointed out that many of the
wet drums were broken down, leaky, and had to be rebuilt.
He stated that Belden performed that work but when he
needed help, any of several other employees might be as-
signed to help him on a temporary basis. He testified that no
employees were assigned to work for Belden on a permanent
basis, but Sean was supervised by Terry for several months.

Respondent, after purchasing Burton, kept Burton's em-
ployees as a permanent core of employees who were ex-
pected to be retained throughout the year. They were to be
given as much work as possible. Thereafter, Demi’s hired ad-
ditiona employees for specia purposes. Sean Belden, as
mentioned, was one of these. Another was Mike Lee. Both
of these were hired in November 1991, Lee about a week
after Sean Belden. Employee Nick Etherton was hired later
that year. Lee was hired as a temporary employee while
Etherton remained permanently employed throughout the fol-
lowing year.

Initially, Sean Belden worked amost exclusively for
Terry, cleaning up or doing maintenance work. Later, after
the cleaning up was somewhat under control, he only worked
for him for the first 3 hours or so, of the day, after which
Wager would call for him to come down and work for him.
While assisting Terry on a maintenance problem, if the job
required him to work through lunch, Terry would notify the
office that Sean had worked through lunch, and the secretary
would make a note to that effect and sign Terry’s initials.
Sean was then paid. Terry did the same occasionally for
other rank-and-file employees who apparently were assigned
to help him. Sometimes Terry would sign the timecards of
these employees, himself. There is no evidence that he con-
tinued this practice, however, beyond the week ending Feb-
ruary 29, 1992.

Before Mike Lee was hired, De Magistris advised Terry
that he would be hired, that he was good at general car-
pentry, and would be assigned to the maintenance depart-
ment. Terry testified that he did not supervise Lee when he
began working in maintenance but admitted that he did give
instructions to him. Thus, he assigned Lee such projects as
fixing windows, constructing support beams and railings, re-
pairing doors, and raising roofs.

When Respondent hired Sean Belden and Mike Leg, it was
in connection with an on-the-job training program agreement

with the Private Industry Council, Inc. (fiMDBUfl* ERR17*fiMDNMflthe Cour

ton, Montgomery, and Schoharie counties. In connection with
these contracts, which were for 6 months, monthly evalua-
tions of the trainees’ progress were required by the Council.
Terry Belden prepared and signed these evaluations as his
brother’'s and Mike Lee's supervisor. The last such evalua
tion was signed April 6, 1992. The evaluations reflected only

10The cleanup period included 2 weeks before Demi’s actually ex-
isted. During that period, De Magistris told Belden to begin the
cleanup operation although it was still Burton Leather.
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Terry’s opinions and were not changed by De Magistris or
anyone else.

Eventually the cleanup project was completed. There was
less work for Sean to do then, in the maintenance depart-
ment. Nevertheless, each morning he would report to Terry
and would work for him between 6 and 9 am. until Wager
arrived at the plant. During this time, Sean would help with
lifting motors or tearing apart or building drums. He helped
run the table saw and to repair the elevator. Terry taught
Sean how to perform certain jobs on his own. He instructed
Sean on how to stake, and to mark and notch, jobs required
in the building of a drum. Thus, Terry’s supervision of Sean
continued beyond the cleaning up period. At 9 or 10 am,,
Wager would call Sean down to the wet department to horse
skins out of the drum until that job was done.

In January 1992,11 Sean began showing signs that he was
reverting to the habits which had gotten him fired at Inde-
pendent Leather. He was showing up tardy or not at all, and
failing to cal in and give notice as required by the rules.
Both De Magistris and Terry were aware of the problem. On
January 28, Sean was absent and failed to call in. Terry went
to De Magistris' office where they both discussed the matter.
They agreed that Sean be given a pink dlip, that maybe that
would straighten him out. De Magistris signed the discipli-
nary notice as an officer of the Company and Terry as super-
visor.

Present at this meeting were employee Tony Valovic and
the bookkeeper, Joan Volsteen. Vaovic credibly testified that
it was Terry who described the problem with Sean to De
Magistris and recommended that he be given the pink dlip.
De Magistris then instructed Volsteen what to write on the
pink slip, after which it was signed.

After signing the pink dlip, Terry left De Magistris' office
with the dlip till lying on the desk. He testified that he did
not know whether Sean ever received a copy of the pink dlip.
De Magistris testified that he gave a copy of the warning no-
tice to Sean, presumably the following day, when he showed
up for work at the Classic plant, a separate building, some
distance away. Sean accepted the pink dlip and promised to
improve his attendance record.12

11 Hereinafter all dates are in 1992 unless noted otherwise.

12The above described events concerning the disciplining of Sean
Belden is based on the combined testimony of De Magistris, Terry
Belden, and Tony Vaovic. Sean Belden was not caled to testify at
all. Volsteen, though called to testify on other matters, was not ex-
amined on the matter of the pink dlip.

Gregory Handy, by far, the General Counsel’s most important wit-
ness in the entire case, testified concerning his presence at the dis-
ciplining of Sean Belden.

According to Handy, he saw Terry Belden wak into the men’s
dressing area and say, ‘‘Here Sean, | got a present for you.”" He
then saw Terry physicaly hand the pink slip to Sean. Handy testified
that, “‘[T]hey were making a big joke over it, that Sean said, ‘How
can you do this? Im your brother,” that Sean then wadded up the
pink slip and threw it in a trash receptical. Terry just shrugged and
walked out of the room. Wager was present and asked Terry how
he could do such a thing to his brother.”

None of the parties called any witnesses to support or attack
Handy’s description of this incident. | therefore find that De
Magistris was telling the truth when he testified that he, not Terry,
gave the pink dlip to Sean, that Sean took the pink slip back to the
dressing room where he showed it to other employees who, as
Handy testified, joked about it. | do not believe Terry's testimony

On January 4, Respondent purchased a second plant, the
Classic plant on Fulton Street. The plant was purchased with
the idea of performing operations not performed at the origi-
nal plant. At the time of its purchase, however, it was
stripped and had to be put in shape to begin operations.
Terry was put in charge of this job. He spent a certain
amount of time at Classic, and when Sean was not working
for Wager, he sometimes assisted Terry at Classic. After ev-
erything was set up at Classic, Sean went into production
there. That was in March. Thereafter, Terry was aone in the
maintenance department.

Although management witnesses, in their testimony,
played down Belden's role as a member of management, the
rank and file considered him to be the head of maintenance.
On one occasion, one of the employees, jokingly asked Terry
to horse a drum. Terry replied that he was on salary and was
paid to be just the head of maintenance. He refused to help.
When through with their assigned tasks, employees would go
to Terry and ask if he had anything for them to do. Terry
would then assign them various tasks such as cleaning up the
yard or cutting up barrels. He identified himself to employ-
ees as a supervisor and his status was not questioned by
them.

At least on one occasion, an employee asked Terry
Belden, on a particularly hot day, if he could go home early.
Terry gave his consent to the request without first seeking
permission from higher management, and the employee left.

In July, the plant shut down for maintenance. A number
of employees were kept working during this period, helping
with maintenance work. Others took vacation. Prior to July
4, Terry took notes of repairs to be made during the shut-
down and asked various employees whether they wished to
work or not. He told them that they would be mixing con-
crete to put in the floor and if they did not want to do that,
they should not come in. Thereafter, he took his list of
projects and employees to De Magistris for approval.

The actual work to be done included the shutting down
and repair of the boiler, the repair of machinery, greasing of
drum motors, replacement of parts, and the filling of the nu-
merous potholes in the floors with concrete. De Magistris
was in and out of the plant throughout the week so Terry
was in charge. He assigned the various tasks to the employ-
ees doing the maintenance work,23 and oversaw their per-
formance. He “‘ran the show.”” He had keys to both plants
as well as to the maintenance room where supplies, parts,
and tools were kept. Terry was the only member of manage-

that he never talked to Sean about the pink slip and | do not believe
Handy’s testimony that he saw Terry hand the pink dip to his broth-
er. Rather, | believe Handy embellished his description of the inci-
dent in the dressing room by stating that he saw Terry actualy hand
the pink slip to Sean either to support more strongly the Union’s po-
sition that Terry is or was a supervisor, or simply because Handy
is prone to exaggeration. The matter is important not so much in de-
termining Terry’s supervisory position but Handy’s credibility, a key
to the outcome of the entire case, since Handy was alegedly sole
witness to a vast majority of the incidents giving rise to the alega-
tions described in the complaint. Since the General Counsel’s case
relies, to a great extent, on Gregory Handy's uncorroborated testi-
mony, much of this decision, unfortunately, is dedicated to an exam-
ination of his testimony and his credibility.

13The testimony of the rank-and-file employees is credited over
that of Terry Belden where there is conflict.



974 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

ment around the plant on a consistent basis during the week
of shutdown.

August was the racing season and De Magistris was fre-
quently away from the plant. Shelden Jacobson was left in
charge of certain personnel during this period. He was in
charge of production. When the work for the day was fin-
ished he would tell the employees to go home or to see
Terry to find out if he had anything for them to do to get
their eight hours in. Terry would then decide if they would
work or not.

From the above-described situation it is clear that Terry
Belden is head of the maintenance department and that al-
though he sometimes works aone, he frequently has employ-
ees assigned to him to help with the maintenance work or
cleanup projects. At these times he is a supervisor and when
working alone he is a salaried member of management. At
no time is he a rank-and-file employee member of the unit.
His salary is $450 per week compared to $6 per hour for
rank-and-file employees. | conclude that his ballot should not
be counted.

Freddy Beman

Michael De Magistris testified that Freddy Beman was not
a supervisor but performed the same duties as rank-and-file
employees such as hanging, staking, putting out, and dry
drumming. As a leadman he has a little more responsibility
to see that the work is being done but has no authority to
hire, fire or discipline, according to De Magistris.

Beman had experience in the leather industry, having
worked at Independent Leather, Burton Leather, and Johns-
town Leather. After being hired by Respondent, shortly after
January 1, he worked part time in the evenings on the stak-
ing and put-out machines. About this time, he advised em-
ployee Anthony Valovic, that De Magistris had promised
him that once things ‘‘got up and running at Classic,”’ he
would be hired as the supervisor over there.

Classic went into operation January 4, but not into full op-
eration until about several weeks later, after De Magistris
had purchased and installed new machinery. Several employ-
ees were hired to perform the work at Classic. Others were
transferred from the Briggs Street plant to the Classic plant.
According to De Magistris, he sent Beman to Classic in early
April to help hang, take down and dry drum. According to
Greg Handy, however, De Magistris told him that if he were
sent over to the dry floor at Classic to help out, he was to
take orders from Beman. Handy also credibly testified con-
cerning Beman giving directions to a number of employees
in his department and sending them from the Buggs Street
plant to auto stake or to perform various jobs in the dry floor
area. Similarly, Beman, at Classic, would sometimes call the
Briggs Street plant and request that an employee be sent over
to help him.

Like De Magistris, Wager, and Terry Belden, Beman
would occasionally make changes on employees timecards
and indicate his authority by initialing the changes. Although
De Magistris testified that Belden and Beman had no author-
ity to initial timecards and that he had, on March 4, posted
a signup near the timeclock proscribing the practice, it is
clear that the sign was directed at rank-and-file employees
who were ‘“‘writing in”’ time, not at Belden and Beman be-
cause they continued to change times, make notations on

timecards, and initial the timecards of employees working for
them, long after the posting of the sign. The signing and ini-
tialing of employee timecards indicate that Belden and
Beman had authority to police the hours of rank-and-file em-
ployees.

Employee Michael Ficili was sent over to work at Classic.
Before he was sent there, Jacobson told him that Beman was
in charge of the building and everything that went on over
there, that he was supervisor.

When on piecework, Ficili received $42 per day or $210
per week. Beman, at first, received $403, straight salary, then
later was given araise to $433 per week.

Beman would meet with De Magistris each morning. De
Magistris would tell Beman what had to be done that day
and it was Beman’'s responsibility to see that it was done.
In the process, Beman had the authority to direct employees
to work overtime. He, on the other hand, was free to leave
the plant at any time and go home. This, he did, on occasion,
to De Magistris' annoyance when the day’s work was left in-
complete by Beman who was the only one in charge at the
Classic plant.

Beman and Ficili did not get along well. There were argu-
ments. On these occasions Beman would order Ficili out of
the plant and tell him to go to the Briggs Street plant to
work. Ficili would follow Beman’s orders.

From the above set of factual circumstances, | conclude
that, at all relevant times, specifically during the period be-
tween the filing of the petition and the election, Beman was
a supervisor within the meaning of the Act and his ballot
should not be counted.

Sheldon Jacobson

Sheldon Jacobson had been a friend or acquaintance of De
Magistris for a long time. When he lost his job, he ap-
proached De Magistris to ask for work at Demi’s. Two or
three times a week, throughout January and February, he
contacted De Magistris about employment. There were no
openings, however.

Finaly, on March 1, De Magistris contacted Jacobson to
offer him the job of running the dry floor, an opening which
had become available just the day before when he laid off
Tony Vaovic. Since Jacobson was unfamiliar with the work
being done on the dry floor, it was going to be necessary
first to train him in the various jobs being done there.

Jacobson reported for work March 2 and De Magistris im-
mediately began showing him how to run the dry drums,
hang skins, etc. De Magistris spent between 3 and 5 hours
per day for the first few weeks, training Jacobson. In addi-
tion to being trained in the physical labor connected with the
job, Jacobson was aso given certain responsibilities. During
the week ending March 21, De Magistris hired a new em-
ployee, Thomas Varin, to work on the dry floor. He intro-
duced Varin to Jacobson and told him that Jacobson would
be the one to tell him what to do, and he did so. Varin as-
sumed that Jacobson was his boss. By March 21, Jacobson
had begun, like Belden and De Magistris to check and initial
the timecards of rank-and-file employees. De Magistris de-
cided that he could pay Jacobson by the hour because he was
taking Valovic's place and Vaovic had been paid by the
hour.



DEMI'S LEATHER CORP. 975

Physically, Jacobson was the only person dry drumming
skins. After he removed the skins from the dry drum, he
would follow De Magistris' production plan for the day and
push the skins to the next processor, the autostaker, slocum
staker, or whoever, and direct that employee as to what
should next be done with the skins. Thus, Jacobson was re-
sponsible for guiding the skins through the processing in ac-
cordance with the requirements of the order.

Varin testified that both De Magistris and Jacobson as-
signed him overtime and Jacobson signed his timecard the
one time he had a problem.

Employee Mike Ficili was hired during the week ending
March 28. During his interview, De Magistris told him that
he would be reporting the following Monday to Jacobson,
the supervisor in the department in which he would be work-
ing.

That Monday, when Ficili reported to the Briggs Street
plant, Jacobson sent him over to the Classic plant to work.
Thereafter, however, he worked sometimes at Classic and
sometimes at the Briggs Street plant. Jacobson would tell
Ficili when he was needed at Classic. He was employed by
Demi’s throughout the summer until early September. In the
hierarchy of management, Ficili placed De Magistris and
Greenough at the top with Jacobson just below them, next
in line.

At some point, it became clear that Ficili and Beman did
not get along, so Facili was permanently assigned to work
at Briggs Street. There, Jacobson would tell him what to do,
frequently changing his assignments in the course of a day’'s
work.

One particularly hot day, Ficili wanted to take the after-
noon off. He went to Jacobson to ask permission. Jacobson
immediately granted the request without first consulting with
higher management.

Ficili testified that he had occasion to work overtime. If
there was just a little work to be done, Jacobson would ask
if any of the employees wanted the available overtime. If
there was a lot to do, he would make everyone stay until the
work was finished. In either case, it was Jacobson who made
the assignments.

Ficili credibly testified that there were occasions when he
and other employees would forget to punch in, in the morn-
ing or after lunch. On these occasions, Ficili and the others
would go to Jacobson and he would write in the proper time
and initia the entry on the timecard.

On April 2, Varin worked at Classic. When he finished his
tasks there he returned to the Briggs Street plant and asked
Jacobson what he had to do next. Jacobson replied, ‘‘Noth-
ing, you're going to be laid off. Its not permanent. You
never know when you'll get recalled. Might be a week from
now. Might be a couple of weeks from now.”” Varin punched
out and was never recalled.

Employee Greg Handy testified that although he usually
worked for Wager, when work was slow he was sometimes
transferred to the dry floor. De Magistris told Handy that
when he was on the dry floor, he was to take immediate or-
ders from Jacobson concerning al job functions and to go
to him with all problems. He referred to Jacobson as
Handy’ s supervisor when he was on the dry floor.

Handy testified that subsequently he received assignments
from Jacobson when working on the dry floor. He also ob-

served other employees receive their assignments from
Jacobson.

On at least two occasions, Handy witnessed employees re-
quest time off from Jacobson. On these occasions, Jacobson
granted their requests immediately, without first clearing it
with higher management.14

In addition to assigning tasks to be performed within the
dry floor area of the Briggs Street plant, Jacobson, upon oc-
casion, assigned employees to jobs to be performed at the
Classic plant. He moved employees from one job to another
as priorities demanded, sometimes from another department
to his own, without first obtaining permission from whom-
ever was in charge of that department.

Jacobson, like De Magistris and Terry Belden, made
changes on timecards and initialed them. De Magistris admit-
ted that Jacobson had the authority to direct employees to
work weekends.

After the April 27 election, both Beman and Jacobson
were assigned additional duties of a supervisory nature, such
as checking employees' production sheets against actual pro-
duction and initialing them. These have not been considered
in determing the supervisory status of Berman and Jacobson.

Having considered all of the above information relative to
Jacobson’s duties and responsibilities, | conclude that he is
not a rank-and-file unit employee but a supervisor within the
meaning of the Act. His ballot should not be counted.

The pattern is evident. Demi’s employees were supervised
on the wet floor by Wager, on the dry floor by Jacobson,
in maintenance by Terry Belden, and at Classic by Beman.
If De Magestris testimony were credited, he would have
been the sole supervisor for both plants and all departments
except Wager's, with no intermediate help. | do not find this
to be the case.

Anthony Vaovic Il and Thomas Varin

Anthony Valovic 11

Valovic was an experienced |leather worker. He worked at
Independent Leather for 5 years, at Burton Leather for 2
years, then at Demi’s Leather, transferring to Demi’s when
it purchased Burton. Vaovic was a friend of Wager and they
worked together at all three mills.

At Demi’'s, Valovic was a floor laborer. His duties re-
quired him to get to the plant between 4 and 5 am. He lived
right across the street from the Briggs Street plant and had
his own key to the plant. Upon arrival he would first check
the leather hung the day before to make sure it was dry. If
it was dry, he would turn off the heat and the fans. He would
then take down the skins and load them into the dry drums.
He would then put the doors on the drums and get them run-
ning. He would next get the wet skins and take them upstairs
and hang them up to dry. During these early hours, the only
other employee present in the plant was Ernie Bentley. Bent-
ley worked in the basement and sometimes Vaovic would
go there to help him.

14Employees Greg Handy and Allan McArthur testified that
Jacobson granted the request of employee Kevin Ovitt for a change
in his lunch hour. However, McArthur had not yet been employed
by Respondent during the critical period and the timecards for this
period and before, reflect no such change. | do not rely on their tes-
timony.
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According to the documentation in the record, in early
January, Valovic punched in at about 4:30 am. During the
second week, although he continued to punch in at 4:30 am.,
these times were crossed out and 5:30 am. was written in.
Valovic credibly explained that each morning of that week,
he punched in, as required, then found that the skins were
not yet dry. He then went home to give the skins more time
to dry, usually an extra hour. When De Magistris arrived at
the plant, Valovic would tell him what had occurred and De
Magistris would write in the time that Vaovic had actually
started work. Although Valovic was uncertain as to the rea-
sons why the skins were not dry at 4:30 am., he opined that
perhaps the boiler had gone off during the night, that there
were too many skins to dry properly, or that they were hung
too late the day before.

The following week, on Monday and Tuesday Vaovic
again reported in the usua time and, finding the skins till
wet, went home, told De Magistris what had occurred and
De Magistris changed the check-in times. De Magistris and
Valovic, apparently on Tuesday, discussed the problem and
De Magistris suggested that Valovic report to work later in
the morning. The rest of the week, Valovic punched in
around 6 am. He continued to do so through February 6. On
Friday, February 7, he checked in at 4:34 am. There is no
explanation in the record as to why Vaovic went back to re-
porting in at the earlier time. Apparently, however, he found
the skins till wet because he then checked out at 4:42 am.,
then back in at 5:56 am. The following day, and thereafter,
Valovic reported in around 6 am. each day. His check-in
times were not changed thereafter.s | find that Valovic did
not steal time and that his termination on February 29 had
nothing to do with stealing time or the events of the previous
January.

In mid-February, one of Respondent’s employees con-
tacted the Union. As a result, Richard Handy, a union offi-
cial, and a neighbor and acquaintance, contacted Valovic and
asked him how he felt about getting a union into the plant.
Handy invited him to come over to his home on February
18 to discuss the matter. At noon, on that date, Vaovic went
to Handy's place which is located three blocks from the
Classic plant on Pleasant Avenue, a main thoroughfare. He
spoke with Handy in his driveway. As he was talking to
Handy, Wager drove by, beeped his horn and waved. Wager
was acquainted with Handy and knew who he was.

After seeing Vaovic taking to Handy, Wager later ap-
proached Valovic at work and asked him what was going on.
He said that he had heard that Vaovic had been involved in
union activity and had been speaking to Dick Handy.
Valovic replied that he had, indeed, been speaking to Handy

15The above findings are based on Valovic's credited testimony
and supporting documentation. De Magistris testified that during the
week of January 11, Vaovic checked in early, then went home every
morning, thereby stealing time; that he or Wager spoke to Valovic
every morning about his stealing time, that Vaovic never explained
why he was stealing time but continued to do so every morning in
spite of the accusations, thus risking his job. De Magistris' testified
that nothing was done about it until February 29. | find De
Magistris’ testimony patently absurd. Clearly, when Valovic began
to report in a 6 am. instead of 4:30 am., the skins were dry and
there was no longer any reason for De Magistris to change Vaovic's
check-in time. The problem was solved, and Valovic continued as
an employee.

about getting the Union into the plant and that some of the
guys were in favor of it. Wager then said, **Mike's not going
to like it,”’ but then added, ‘1 think you'd be better off with
aunion.”

On or about February 21, De Magistris had a meeting with
Wager and possibly with Greenough. After the meeting,
Wager went into the breakroom where al of the employees

had gathered. Wager sat down and said that they (fiMDBUflI*ERR17*fiMDN
ment)fiMDBUfI* ERR17*fiMDNMfl had heard that there was some union tall

that Mike was not happy with the talk that there would be
a union coming in. He said that Mike did not want a union
and that if the employees kept up the union talk, he would
fire them &l or would shut down the mill and start over, or
would just get rid of them, one by one. Wager said that De
Magistris just wanted the employees to give him more time
to get financially sound so that he could eventualy give
them the benefits he had promised them.

On Friday, February 28, Vaovic punched out at 2:48 p.m.
He went to De Magistris' office to find out if he would be
working the following day or Monday. De Magistris had
Valovic wait for awhile, then told him that he was going to
be put back on the put-out machine. When Vaovic asked
why, De Magistris replied that it was because Valovic was
not ‘‘pushing the guys.”” When Valovic objected that he did
not know that he was supposed to ‘‘push the guys,’’ De
Magistris said that he should have known, that he needed
more production on the floor. De Magistris then said that he
needed Vaovic to be the number two put-out machine man,
that he was going to get the second put-out machine fixed.
He added that once he got the machine fixed, he would have
Vaovic working at both plants. He said that he would call
Valovic back once work picked up.16

Vaovic testified that he had never before been told that
he was supposed to ‘‘push the men.”” The subject had never
come up. At the time of his layoff he was working over 40
hours per week and credibly testified that he had never be-
fore been laid off by Demi’s Leather. Documentation sup-
ports this testimony and reveals also that when Jacobson was
hired the following Monday to take Valovic's place, he
worked 50- to 60-hour weeks thereafter.

Valovic credibly testified that at no time did anyone from
management ever mention theft of time to him. He stated
that his work had never been criticized. After his termination
on February 28, Valovic was never recalled.

De Magistris was present in the hearing room when
Valovic described, in detail, the conversation he had with De
Magistris on the afternoon of February 28. He denied that
the conversation took place as Valovic had described it. |
credit Vaovic, however, and find the events of that day as
described by De Magistris totally incredible.r” Although

16 Greg Handy testified that he overheard the conversation between
Vaovic and De Magistris and supported Vaovic's vession of it.
Record evidence indicates, however, that Handy did not work on
Friday, February 28, and | do not rely on his testimony.

17De Magistris testified that he suspected that Valovic had been
stealing time so that on the morning of his layoff, February 28, he
came in early to catch Vaovic. He stated that Vaovic had punched
in a 3 am. but was nowhere to be found. He went to his office
and looked out the window at Vaovic's home and eventualy saw
Valovic coming to the plant about 6 am. Examination of Vaovic's
timecards, however, reveas that he did not check in a 3 am. but
rather, at about 6 am. just as he had done every day that week.
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Wager generadly supported De Magistris version of the
Valovic termination, | find him equally incredible.

Employee Ernie Bentley was called as a witness on behalf
of the Respondent. He testified that Valovic would normally
report for work at about 4:30 am. but would leave while on
the clock about 5 am. then return about 5:45 am. Valovic's
timecards, discussed supra, clearly indicate that he did check
in early and leave the plant back in the first half of January
but not at any time close to his date of discharge. Bentley's
testimony on this and other relevant matters in support of
Respondent’s case, | find insufficient to overcome Vaovic's
testimony as supported by the documentation, and do not
rely upon it.

Valovic testified that while still employed at Demi’s, he
had openly discussed with other employees, Steve Beck and
Greg Handy in particular, the benefits of unionization. These
discussions were based on his membership in the union at
the Independent Leather Company and took place openly,
right on the floor at Demi’s. Valovic credibly testified that
he tried through such conversations to organize the employ-
ees at the mill. | find that it was just such conversations
which gave rise to Wager's meeting with the employees, de-
scribed above, during which he threatened them with dis-
charge if they continued their union talk.

In March, while Valovic was still on layoff and unemploy-
ment, he was approached by Greg Handy, Dick Handy, and
a couple of other employees from the mill, and asked if he
would be interested in helping them get the Union into the
mill. Vaovic agreed because he had been employed by
Demi’s the longest and was now unemployed while his em-
ployer was hiring new people.18

On March 30, a number of Demi’s employees signed
union cards. When Dick Handy called Vaovic on March 30
and asked him to sign a card, he agreed. On March 31,
Valovic went to Dick Handy’s home. He signed the card in
Handy’s garage, then both walked out the driveway toward
Valovic's car. They stopped to chat on the sidewalk when,
a that point, De Magistris and Wager drove by in De
Magistris' truck. Since Wager is a neighbor of Dick Handy,
Handy thought nothing of it.

While Valovic remained on layoff, he met Wager on sev-
era occasions and discussed coming back to work. Wager
told Valovic that he was trying to get him recalled because
work had picked up and he needed some help. These discus-
sions occurred in March or April. Record evidence indicates
that, as of the week ending February 29, Respondent em-
ployed 11 employees who worked 370.75 hours and that, as
of the week ending April 4, Respondent employed 19 em-
ployees who worked 709.25 hours. Further, record evidence
indicates that Valovic, during the week ending February 29,
worked 44.25 hours and that Jacobson, doing Vaovic's job,
during March and April, worked between 49.75 and 65.75
hours per week.

Considering al of the above circumstances, | conclude that

Vaovic was terminated in violation of Section 8(fiMDBUfl* ERPECRFHDIANPEI RUISEISSEER DEcReD ReHgiiabRUEAERR 17+ fiM DNMfl 1
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known to the Employer, he was terminated in the midst of
his activities, in a timely fashion, right after being warned
that employees who continued to talk union would be dis-

18Demi’s had, in fact, hired several new employees in March in-
cluding Jacobson to replace Valovic.

charged. Since | have found that Respondent’s reasons for
discharging Vaovic are incredible, | aso find them
pretextual and that but for Vaovic's union activities, he
would not have been terminated.1® He would still have been
an employee as of the eligibility date and his ballot should
be counted.

Thomas Varin

Thomas Varin began working for Demi’'s on Thursday
afternoon, March 19. At the time Varin was hired, the em-
ployees were dtill discussing the possibility of obtaining
union representation. Varin observed such discussions and
engaged in conversation with Steve Beck on the subject.
Beck was not called as a witness. | find that Varin's union
activity at the plant was minimal and there is no evidence
that it came to the attention of management.

On or about March 30, according to Dick Handy, he vis-
ited the homes of a number of Demi’s employees in order
to have them sign union authorization cards. Handy testified
that one of the employees he visited was Varin and that he
told Varin that the Demi employees were interested in the
Union and asked Varin if he was interested. Varin stated that
he was interested, but did not know what to do. Handy ex-
plained that Varin would have to sign a card. Varin then
asked for time to think about it, that he would let Handy
know the following day. Handy agreed.

The following day, Handy testified, he returned to Varin's
home to pick up the card. Varin gave Handy the card. He
had filled it out and dated it March 31.

De Magistris testified that Respondent permanently laid
off Varin because he was not a good worker. He was slow,
made mistakes, and failed to improve. He missed severa
days of work, left work early, and failed to return from lunch
on one occasion. He tipped over horses so that the skins fell
on the floor, got dirty and had to be reworked, a not uncom-
mon accident, however, due to potholes in the floor. He
started a drum without its door, resulting in more skins fall-
ing on the floor. These had to be redone at a cost of $500.
He told other employees that he was not going to work hard
for what he was being paid but would take his time and get
a lot of overtime. This was reported back to De Magistris.
On April 2, Varin was advised of his layoff by Jacobson
who told him that although it was not permanent, he did not
know when he would be recalled. He punched out at 1:13
p.m. athough he was invited to finish out the day. Within
minutes of Varin's layoff, De Magistris received, through the
mail, a copy of the petition. Since Varin had aready been
laid off, I find no connection between Varin's layoff and re-
spondent’s receipt of the petition. Although no witnesses
were called to support De Magistris testimony concerning
Respondent’s reasons for terminating Varin, Varin's time-
cards do indicate some absences and Varin did not deny any
of De Magistris' testimony. Varin punched out at 1:13 p.m.,

testified that
Varin's layoff was permanent and the record contains no evi-
dence to the contrary except for Varin's testimony to the ef-
fect that Jacobson told him it was not.

19Wright Line, 251 NLRB 1083 (fiMDBUfl* ERR17*fiM DNM{l1980)fiM DBUfl* ERR1
Cir. 1981)fiMDBUflI* ERR17*fiMDNMTl, cert. denied 455 U.S. 989 (fiMDBUfI* ERR17*fil
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Due to Varin's lack of substantial union activity,2° and the
absence of evidence of company knowledge thereof, | find
that Varin was permanently laid off and that his ballot should
not be counted.

The Unfair Labor Practices

Cases 3-CA-17081, 3-CA-17149, and 3—-CA-17350

The consolidated complaint alleges three discriminatory
discharges. Valovic and Varin have aready been discussed
in connection with the challenges to their ballots. The third
alleged discriminatee is Gregory Handy.

Handy had worked in the leather industry for a number of
years, first at Gloversville Leather, then at Independent
Leather, then at Burton Leather, and finally at Demi’s. At the
last three of these employers, he worked with Donnie Wager,
a persona friend.

Greg Handy had been a union member when he worked
at Independent Leather and knew both William Towne and
Dick Handy for many years. He was never very active in the
Union, however, and never held union office.

When Greg Handy moved from Independent to Burton to
work again for Wager, Wager offered him fewer hours, 5 or
6 hours per day. Since Handy was not in good physical con-
dition at the time, he welcomed the chance to work the 20-
to 25-hour week rather than full time. Also, Handy testified,
he preferred to earn less money so that he would not have
to pay much income tax to the state and Federa Govern-
ments. He also had income from other sources which made
him financially independent.

On November 5, 1991, Demi’s took over the Burton plant.
That day, about 9 am., the hew management called a meet-
ing of al employees. Greenough, De Magistris, and Wager
addressed them. After introducing themselves, they advised
the employees that none of them would be laid off, and that
al would continue to receive the same wages and benefits
which they had received from Burton. The speeches were
followed by a question-and-answer period. One employee
asked if there was a possibility of insurance. Greenough re-
plied that it was a young company, that he did not know
how much money it would make down the road, and there-
fore could not answer that question. He requested that em-
ployees give the Company a chance, adding that if it pros-
pered, there probably would be benefits. The meeting lasted
about 20 minutes.

According to Greg Handy, at this meeting, Greenough
spoke about Burton's failure to give insurance, vacation, and
other benefits to the employees. He stated that Demi’s want-
ed to correct this situation by making these and other bene-
fits available, including raises in pay. Handy testified that, at
this point, he asked Greenough what his and Mike's feelings
were towards getting a union in to represent the employees
to see that these benefits were obtained in a reasonable busi-
nessiike manner, so that the employees would not have to
wait for promises that would never be kept, as was the case
with Burton. In reply, according to Handy, Greenough stated
that neither he nor De Magistris was antiunion, as such, since

20Varin signed a union card dated March 31. According to Dick
Handy, Varin told him, when he signed the card, that he was in lay-
off status. Since he was not laid off until April 2, the card may well
have been back dated.

both had worked in union shops, but that there was no need
for the union question to be brought up at that time.
Greenough explained that Demi’s had just taken over and
was mortgaged to the hilt. He stated that if the employees
would just give them 2 or 3 months, they would open up the
books at that time and see what they could do towards get-
ting the employees an hourly pay increase and other benefits
such as insurance, investment plans, etc. Handy testified that
when he broached the question of union representation,
Greenough became verbally aggressive. He told Handy that
he had been an owner of one or more small businesses in
the past and that his employees found him to be generous
with pay raises and benefits, with no need to bring up the
question of union representation. Greenough concluded, ac-
cording to Handy, that Handy was ‘‘out of line'’ in broach-
ing the question of union representation at this time without
giving the Company a 2- or 3-month period to become accli-
mated to its new position as owners of Demi’s Leather.

| have found Handy’s description of the introductory meet-
ing held a 9 am. on November 5, 1991, quite credible,
mostly because he was very specific. However, De Magistris,
Greenough, Wager, and Terry Belden all denied that the sub-
ject of a union or union representation ever came up at this
meeting. Moreover, there were approximately 10 rank-and-
file employees present at this meeting, some of whom testi-
fied as the General Counsel’s witnesses with regard to other
matters. None of them were called to support Handy’s testi-
mony. | find, contrary to Handy’'s testimony, that the Union
was not mentioned during the introductory meeting of No-
vember 5, 1991, and that Handy was not identified, at that
time, as a union activist.

A short time after the 9 am. meeting, according to Handy,
he returned to his work station in the color department.
Wager and Greenough followed. Wager then told Handy that
Greenough wanted to see him for a minute. Greenough then
came over, shook Handy’'s hand, put his arm around his
shoulder in a conciliatory manner and said he was sorry for
““blowing his stack’’ over Handy’s question during the intro-
ductory meeting. Greenough said that Wager had made him
aware of Handy’'s work record at Independent Leather and
that he was aware of Handy’'s work record at Burton Leather.
He added that both he and Mike were satisfied with Handy’s
level of production and with Handy, as a worker, but felt that
he should give them 2 or 3 months and stop the union idea
until they had a chance to talk to the employees and show
them that they were up front with what they had promised.
Greenough promised that in January, management would at
least take preliminary steps to follow through on its prom-
ises. Both Greenough and Wager categoricaly denied that
the private meeting between Greenough and Handy, de-
scribed immediately above, ever took place.

Inasmuch as | have found that the subject of the Union,
never came up during the main meeting that morning, | can-
not find any basis for the second meeting taking place short-
ly thereafter. | do not believe the meeting between Handy
and Greenough, as described by Handy, ever took place that
day.
Around Thanksgiving 1991, the first sign of dissatisfaction
among Demi’s employees came to light. Greg Handy com-
plained to De Magistris that he had never gotten holiday pay
from Burton because he was a part-time employee. He said
that he thought he should get holiday pay. After consulting



DEMI'S LEATHER CORP. 979

with Greenough, De Magistris decided that they would pay
Handy holiday pay on a prorated basis, depending on the
number of hours he had worked.

A second source of dissatisfaction among Respondent’s
employees was the fact that from the very first day that
Demi’'s took over from Burton, De Magistris performed the
manual duties of employees. After performing managerial
duties in his office each day for the first 2 hours, he would
go out into the plant and spend the rest of the day perform-
ing the duties of a rank-and-file employee. Greenough, who
was employed full time by another employer, worked on
weekends and on his days off at Demi’s, performing similar
rank-and-file duties.

In December 1991, production decreased due to a lack of
orders. A number of regular full-time employees had their
hours reduced and some, including Greg Handy, were laid
off. Apparently, some of the employees who had been laid
off were replaced by personal friends of De Magistris be-
cause Dick Handy testified that around Christmas time, 1991,
he was told this by one or more of Demi’s employees at so-
cia gatherings. They asked him to organize Demi’'s. The
Union, however, took no immediate action. Dick Handy did
not identify any of the Demi’s employees with whom he al-
legedly spoke. De Magistris and Greenough continued doing
what, in a union shop, would have been unit work. This
practice eventually gave rise to increased interest, among
Demi’s employees, in union representation.

The consolidated complaints contain a large number of al-
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For this reason, the record contains a great deal of testimony
and documentary evidence concerning how much time
Greenough spent at Respondent’s plants. The Respondent ar-
gues or implies that Greenough could not possibly have com-
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was very rarely at the plant. The General Counsel, on the
other hand, tried, through his witnesses, to show that
Greenough was at Respondent’s places of business frequently
enough to have done so.

Thus, Greenough, himself, testified that in early January
he visited Demi’s while on sick leave from Niagara Mo-
hawk. Thereafter, he stated, he visited usually only on week-
ends or after quitting for the day, at his regular job at Niag-
ara Mohawk. On these visits, he testified, he only drove his
personal vehicle because he was not permitted to use Niagara
Mohawk vehicles for personal use.

In support of Greenough’s testimony, Respondent offered
Greenough's payroll records from Niagara Mohawk. With
exceptions, these records indicate that Greenough worked

to help get out the orders. Records indicate that Greenough
took a half day off from his job at Niagara Mohawk on Feb-
ruary 11. De Magistris admitted that Greenough visited the
plant that day.

Wager tetified that he saw Greenough at Demi’s Leather
very seldom, except for Saturdays. He saw him only three
or four times through the week during the first quarter of
1992.

Belden testified that he saw Greenough at Demi’s, during
the workweek, only on holidays or when Greenough had a
day off. He would stop by to chat briefly and then be gone.
He also saw him on weekends.

John Razzano, an employee hired on March 18, and a
union card signer, was still an employee as of the time of
the hearing. He testified that he never saw Greenough at the
plant except on weekends.

Jacobson testified that he would see Greenough at the
plant about twice a month usually around 5 p.m.

Ficili testified that he would seldom see Greenough at the
plant.

Tony Valovic, with regard to the number of Greenough
visits to the plants, testified that Greenough never worked at
the plant on a full-time basis but was *‘in and out,”’ two to
four times per week for a couple of hours each time.
Greenough might appear at the plant at anytime, but mostly
right after the break at about 1:30 or 2 p.m. He would walk
through the plant to see how thing's were going and talk to
De Magistris.

in February and March. At one point, he testified that these
visits numbered 8 or 10 during this 2-month period. At an-
other point, he stated that they numbered two or three visits
per week and occurred at various times of the day—in the

Handy, in his testimony, did not aways describe his sev-
eral meetings with Greenough, on the occasion of his visits,
chronologically and separately, but lumped them together,
with the explanation that the same thing occurred at each of
them. Thus, Handy testified that these meeting's all started
with a handshake or with Greenough placing his arm around
Handy's shoulder. Greenough would then ask Handy how
things were going and comment on his excellent work
record. Following this usua greeting, Greenough would say
that he was still disturbed that the employees did not see
management’s point that the Company needed more time to
develop employee benefits. In time, Greenough would add,
there would be benefits better than under a union contract.
He would then request Handy’s support for the Company’'s
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These records support Greenough's testimony that he ordi-
narily worked a full day at Niagara Mohawk in the company
of another crew member, his foreman, and had little or no
chance of visiting Respondent’s plants during working hours.
| do not find, however, that these records totaly preclude
that possibility. De Magistris testified concerning the number
of times Greenough visited Demi’'s and stated that it was
every Saturday and Sunday when he performed rank-and-file
work. Other than weekends, Greenough would visit the plant
only on an occasiona basis, maybe once a week during
working hours. At one point, for a couple of weeks in Feb-
ruary or March, Respondent was very busy. During this pe-
riod, Greenough would come to the plant at 4:30 or 5 p.m.

Handy would not talk to the employees and swing them to
management’s side, then add that Handy's failure to do this,
placed his job in jeopardy; that his ‘‘future employment at
Demi’s Leather might become nonexistent.”’

According to Handy, during one of his later conversations
with Greenough, Greenough told him that he would hate to
see him go the way of Bill Towne and some of his other
“‘union dogs’ that he had in other union shops. He added
that if Handy did not see the light, and he hoped he had,
after the last series of conversations, that if worse came to
worst, not only would he and De Magistris prevent union or-
ganization at Demi’s, but he would take every opportunity to
remove Bill Towne and his ‘‘pack of union dogs’ from the
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county. He added that if Handy did not change his attitude
and help the other employees ‘‘become aware of’’ manage-
ment’s side, he would be *‘out the door’’, then Towne would
have the perfect opportunity to find him another job.
Greenough stated, according to Handy, that, not only would
Handy no longer have a job at Demi’s but he would not have
a job in the county in any leather mill. Although at one
point, Handy testified that this diatribe against Towne only
occurred after a series of conversations with Greenough, at
another point in his testimony, he stated that Greenough
made the same statement 8 to 10 times during February and
March.

Handy provided the Board with two affidavits during the
investigation of these consolidated cases, one in June and
one in September. In neither of his affidavits did he mention
this series of conversations with Greenough.

Greenough stated emphatically that he did not meet with
Greg Handy at any time during the months of February and
March at the mill during normal working hours but did see
him at work, perhaps five times. He denied that he ever had
any meetings such as described in Handy’s testimony.

According to Handy, during none of these meetings with
Greenough was anyone present in the immediate vicinity al-
though Wager, Bentley, and Sager were in the genera area,
within view, but out of earshot because of production noises.

Wager testified that he never saw Greenough talking to
Handy in Handy's work area. Neither Bentley nor Sager
were caled by any of the parties to testify concerning this
matter.

Handy was called back to work, after his December |ayoff
on Monday, February 3. According to Handy, shortly after
his return, he approached Wager and asked him whether
there was any progress toward a meeting concerning possible
benefits as promised in November. Wager replied that he had
heard nothing but would ask De Magistris and/or Greenough
what the current status was. Wager went upstairs, then re-
turned in a few minutes. He informed Handy that De
Magistris had said that both he and Greenough were broke,
mortgaged to the hilt with unexpected expenses, and there-
fore unable to grant any benefits.

Handy testified that he approached Wager two or three ad-
ditional times subsequently in February to ask about the
promised meeting. At the last of these inquires, Wager re-
plied that De Magistris and Greenough wanted men to their
own choosing, men that would work for rates of pay that
they were offered. Handy replied that if the employees were
not afforded the meeting promised, they might seek union
representation. Wager replied that maybe a union was the
best path.

During subsequent meetings with Wager, according to
Handy, he told Wager at first only ‘‘that a union was via
ble'’, later that he was ‘‘in the process of organizing a union
at Demi’s,’”’ or that ‘‘we feel a union is needed’’ because of
“‘the fact that Mike wasn’'t coming forward.”” On several oc-
casions, in February and March, Handy testified, employees
had come to him, and together they had decided that they
had to obtain union representation, through an election, to
protect their interests. He testified that he told this to
Wager'.Zl

21|n an affidavit signed and sworn to by Handy, he stated that
there had been discussions among employees about unions but had,

With regard to Handy’s testimony concerning his meetings
or discussions with Wager, the latter stated that he had never
had any discussions with Handy in February about the No-
vember meeting. He denied that Handy had asked him to ar-
range a meeting with De Magistris or Greenough or had ever
complained that one had not been scheduled. He added that
no employee at Demi’s had ever registered such a complaint
with him.

| find Handy’s testimony concerning his alleged conversa-
tions with Wager in early February unworthy of belief. If
Handy had been involved with other employees planning to
organize a union because of De Magistris' failure to hold a
meeting promised the previous November, he probably
would have identified them to Wager or had them accom-
pany him in his discussions with Wager in order to show
strength in unity of purpose. He did neither. At the hearing,
no witnesses were called to support his testimony to the ef-
fect that such activity was going on at the time. | credit
Wager that no such conversations between him and Handy
ever took place.

Greg Handy gave testimony concerning his participation in
union activity at Demi’s during February. He testified that
Ernie Bentley and Steve Beck came to him and asked him
to go along with them in trying to get a vote to organize a
union shop. They asked him to help them formulate some
ideas and ‘‘more or less take over leadership along with
them in getting the union vote’” Handy replied that he
would contact other people to see if they were interested.

About the time of Handy’s return to work, according to
Handy, Vaovic said that ‘‘he was interested in getting a
union in there. And between us, | think, Tony more or less
took it out of my hands. He says, 'I'll get ahold of Dick’
or something like that or 'I'll start the necessary steps.’’

Greg Handy testified that after his initial discussions with
Beck, Bentley, and Valovic, he would, during lunch, bresks,
or on his own time, talk to other employees about the need
for a union and about the benefits that he had enjoyed in the
past as a union member. He admittedly did not distribute au-
thorization cards or solicit signatures. He had no cards, lit-
erature, or other union materials in his possession. He did not
attempt to form any kind of structured organization but con-
tented himself with conversation with other employees.

According to Handy, during the period from his return to
work in February until his layoff in April, a number of em-
ployees approached him to complain about Respondent’s
failing to increase their benefits and offering only promises
and putoffs. These employees, Handy testified, were particu-
larly interested in health insurance. In answer to their in-
quires, he told them that he had previously worked in union
shops and knew of the benefits enjoyed there. He mentioned
hedlth insurance, pension plans, and wage increases. These
employees then asked Handy how they could obtain union
representation. Handy told them that he was willing to step
forward on their behalf and call Bill Towne to see what steps
had to be taken to obtain union representation or, at least,
an election. Handy identified the employees he had spoken
to as including Beck, Bentley, Robbie Sager, John Razzano,
Kevin Ovitt, and others. According to Handy, these alleged
conversations took place in various places throughout the

a the time, no basis to conclude that management had learned of
them.
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mill. None of these employees, however, were called to tes-
tify concerning Handy’s alleged conversations with them.

Handy testified that De Magistris walked by, many times,
while he was having these conversations with the above-
named employees. On one occasion, at noon, Handy, Bent-
ley, and Ovitt were engaged in one such conversation when
De Magistris asked them if they were punched out for lunch
or on company time talking about union business. Each of
the employees got his timecard and showed it to De
Magistris to prove that he was on his own time. Neither
Bentley nor Ovitt testified concerning this incident and
Handy, in his affidavit, did not mention it. On the contrary,
Handy, in his affidavit, stated that he had no basis to con-
clude that management knew about union activity at the
plant. Bentley and Ovitt continued their employment with
Respondent throughout the rest of the year.

On the other hand, Terry Belden, whom | have found to
be a supervisor, testified that in March he became aware of
union talk in the mill. He stated that he had heard that there
was going to be a union vote and that different employees
expressed different opinions on the subject. Although Belden
admitted that he had participated in some of these discus-
sions, he was not examined as to who else had participated
in them. He did testify, however, that in March he heard dis-
cussions going on around the mill which were fairly open
and in conversational tones. From these discussions, Belden
concluded that employee McArthur was in favor of the
Union but did not hear Steve Beck or Greg Handy say, one
way or the other, whether they were in favor of the Union.

Employee Mike Ficili, who began working for Respondent
in late March, confirmed that when he first started work, the
employees were already discussing the need for insurance
and more money and that everybody, from supervisors on
down, was talking about the Union.

Employee John Razzano testified that he became aware of
union tak at the mill just after he was hired which was
March 18. According to Razzano, the union talk continued
into April and May. He denied that Greg Handy ever ap-
proached him about the Union. Razzano signed a union card
on March 30.

Handy testified that, in accordance with what he had told
the other employees, he called Bill Towne twice, once in
February and once in March. Once he caled to ask if the
employees had to sign cards to get union representation.
Towne apparently replied affirmatively and added that Dick
Handy takes care of that. Greg Handy passed on this infor-
mation to the employees. Handy also testified to visiting the
union hall on two occasions and telling Towne how the em-
ployees were being put off with regard to promises of bene-
fit. Towne did not testify concerning any in-person, or tele-
phone conversations with Handy at this time. He did men-
tion, however, that Handy was one of several Demi employ-
ees who visited the union hall on a later occasion.

As noted, supra, De Magistris worked in the mill between
12 and 18 hours a day, horsing, hanging, dry drumming, and
working on the staking machine. He worked on weekends as
well, as did Greenough. De Magistris testified that if he and
Greenough did not perform production work, he could not
make payroll because he had no money.

Wager testified that in February some of the employees
came to him and confided that they were not pleased with
the fact that De Magistris and Greenough and their relations

were working weekends while they, as full-time employees,
were not getting their 40 hours. Wager identified these em-
ployees as Todd Christiano, Tony , and Steve
Beck who complained that it was not fair that De Magistris
and Greenough were coming in weekends and taking their
work. All three of these employees were angry.

In Wager's view, the anger of the employees over the lack
of working time was causing too much tension among the
employees, so about the third week of February, he caled a
meeting in the coffeeroom, during the morning break to set
the people straight and calm them down.

About 8 or 10 employees attended this meeting. Wager
testified that he brought up the subject of weekend work and
their dissatisfaction with it. He told them that he thought that
they had a good complaint and he was going to talk to De
Magistris and Greenough about it any try to straighten things
out so people would get their 40 hours. At this point, Steve
Beck stated that maybe the employees should get a union in.
According to Wager, he said that it was up to the guys, but
as far as he was concerned, unions were good as far as get-
ting benefits including wage increases but did not stick up
for the good workers, only the bad workers. At that point,
Handy, in agreement with Wager, brought up a grievance
filed against a previous employer. Both were familiar with
this grievance which the union mishandled and lost. At this
meeting, Wager testified, Handy was against union. In addi-
tion to giving his opinion about unions, Wager stated that
with only 3 months under its belt, he did not see how Re-
spondent could even afford a union.

Handy testified about this meeting called by Wager in late
February and his version of what was said, differs entirely
from Wager’'s. According to Handy, Wager walked into the
coffee room and dressing area and said to the 8 or 10 em-
ployees present that he had to talk with them. He imme-
diately turned to Handy and said:

Greg, you've been after me about a meeting between
the employees, including yourself and Mike, concerning
benefits. Mike has heard some union talk around the
shop, that maybe the union is the best way to go to get
these things. You've just got to stop this. If you guys
want a job, you want to protect your job security, your
future here and try to get anything at al, you've got
to shut your mouth about the union around Mike. He's
in the office now blowing his stack, telling me that |
have to come out here and tell you guys that if a union
vote is affirmative, he will close the doors, lock the
doors,22 was the exact words he used, terminate every
part of a union body that remains in this place, hamely,
the workers that he knows support the union when he
finds it out. And at the same time, if worse came to
worst, worse case scenario, he would close the shop,
entirely, change its name and go into another business
to prevent the union being part of Demi Leather. Greg,
you have previous experience with the union in a union
shop, and Mike is saying to me, silence you, or your
job and everybody that's associated with you in this
union activity and union feelings go with you. And you

22De Magistris testified that he never instructed Wager to make

such a statement on his behalf, and if he had done so, and he doubt-
ed that, he had done so on his own.
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don't want to lose 27 years just because you feel the
union is the right way to go.

After Wager made this statement, Handy testified, every-
one returned to work.

Clearly, Handy’'s and Wager's description of what was
said at the meeting differs markedly. Nevertheless, despite
the fact that there were 8 to 10 employees present during
Wager's speech, some of whom were eventually to sign
union authorization cards, a few weeks later, the General
Counsdl failed to call any of them to support Handy’s testi-
mony. Likewise, Respondent failed to call any of them to
support Wager's testimony. Thus, the finder of fact is unnec-
essarily left with a one-on-one credibility decision to make.

| find, with regard to the content of this meeting, that Wa-
ger's description of it is more credible than Handy's. Surely,
someone could have corroborated one version or the other.
In the absence of any corroborative testimony, | find no vio-
lations.

According to Wager, later in the day, after his speech, he
discussed the meeting held that morning with De Magistris.
He told him that he had spoken with the guys and that they
wanted to talk to De Magistris about him and Greenough
working on weekends. He suggested that some way be found
to get the guys 40 hours a week. De Magistris explained that
they had just started in business and were trying to save
some money. Wager testified that he told De Magistris that
the subject of a union had been brought up at the meeting,
but that he did not identify Steve Beck as the employee who
had mentioned unions. Wager added that he would talk to
the employees again.

De Magistris confirmed that Wager had reported to him,
on this occasion, that the employees were upset about man-
agement performing the employees’ work on weekends and
had asked him to stop. He refused, stating that he and
Greenough had to work or he could not make the payroll.
When Wager informed him that employees were talking
about getting a union in, this was the first time he had heard
about union talk among the employees.

De Magistris testified that he was unaware of any friend-
ship between Wager and Handy and denied that Wager had
reported to him anything concerning Handy’s interest in the
Union. After Wager advised De Magistris about the employ-
ees dissatisfaction with their hours and the union talk among
the employees, De Magestris contacted Greenough by tele-
phone and told him about it. Greenough showed concern by
asking how much money was available for payroll. De
Magistris denied telling Greenough to speak to Handy, ex-
plaining that he ran the plant, not Greenough and he, De
Magistris, was not concerned about the Union.

According to Greg Handy, a few days after Wager's meet-
ing with the employees, Handy had a conversation with
Wager, during which Wager told him that De Magistris was
““hot over the guys talking union organization”’ and knew
that Handy was a union activist, the number one thorn in his
side, the ring leader, and a ‘“‘pain in the butt.”” Handy de-
cided to confront De Magistris. He asked De Magistris why
he was picking on him, making him the center of attention
and giving him all the heat over his union activity and his
thoughts about establishing a union shop. De Magistris re-
plied that he did not want to get into a confrontation with
Handy in the worker’s area, that they should go into the of-

fice. After closing the door behind him, De Magistris
pounded his fist on the desk and said that if it had not been
for Wager's influence and his coming to De Magistris on
Handy's behalf, his respect for Wager and his need for
Wager as a color person and plant supervisor, Handy would
not be there; he would be gone. He added that Wager had
gone to bat for Handy on one or two occasions in February
and had saved his hide when De Magistris had told Wager
that he was sick of union talk in the mill and was consider-
ing firing Handy.

Somehow the conversation moved into the area of in-
creases in wages and benefits. On this subject, according to
Handy, De Magistris made clear his position. He advised
Handy that the only raises that would be given would be
merit increases and those would be given only to those em-
ployees who cooperated with management in their everyday
job functions. He added that the employees were al there to
work for the benefit of Demi’s Leather, to increase produc-
tion and not to talk union or engage in union activity in the
shop.

According to Handy, this discussion took place at noon
with no one present. The secretaries were gone and De
Magistris and Handy were alone.

De Magistris denied that he ever had any discussion with
Handy aone in the office, much less the conversation Handy
described. Further, he testified that his office is always busy,
its the center of activity, with customers coming in and going
out, and employees coming in to match colors, perform other
duties, or pick up their checks. He stated that one of the two
secretaries was aways in the office. Joan Volsteen, one of
the secretaries, testified that she did not miss a day’s work
in February and was absent only one day in March, March
24. She denied that she was present during any meeting be-
tween Handy and De Magistris in the office.

Respondent argues that since the office always had some-
one present, there was never an opportunity for the conversa-
tion described by Handy to have taken place. In support of
its position, Respondent notes that in his two affidavits,
Handy did not mention his discussion with De Magistris.
Handy admits that this is true but explains that he told the
Board's investigator about this discussion but the investigator
refused to include the information offered by Handy about it.
Handy testified that the Board agent explained that he was
like an investigating officer at a traffic accident, that the de-
tective work would come later. The investigator, according to
Handy, told him that he was only there to take a basic affi-
davit and keep it to one charge.

Concerning the use of the office, Wager testified in sup-
port of De Magistris. He stated that he would visit the office,
perhaps 30 times per day and there would aways be some-
one there, always one of the secretaries who never went out
for lunch.

Handy testified that after he had his conversation with De
Magistris, he immediately went back downstairs and in-
formed Wager about it. Wager became angry. He slammed
a hose that he was working with violently against a drum
and said that because of De Magistris' lack of respect for his
employess, in particular his treatment of Handy, he would no
longer deliver messages to De Magistris concerning employ-
ees union activity or from De Magistris to employees about
his hiring, firing, and who he wants working in his establish-
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ment. He added that De Magistris could do his own talking
about union benefits and company benefits.

With regard to the De MagistrisHandy conversation de-
scribed immediately above, | credit De Magistris that it never
happened.

Bill Towne testified that he had contacts from Demi’s em-
ployees on three or four occasions beginning when De
Magistris first bought the plant. About the second week in
March, he received a call from Dick Handy, his business
manager, who advised him that he had been approached by
some of Demi’s employees who asked how they could join
the Union. Towne told Handy to keep going, talk to them
and proceed. Toward the end of March, Dick Handy called
Towne a second time about Demi’s employees indicating in-
terest in unionization. Once again, Towne told Handy to talk
to them.

Between mid-March and the end of the month, Towne met
with certain employees of Demi's Leather. Most of them
were unsolicited visits to the union hal, to his office. Towne
also received telephone inquiries from some of the same in-
dividuals. In all, between 8 and 11 of Demi's employees
contacted Towne, either by telephone or in person, during
this period. Greg Handy and Steve Beck were among them.

In the meanwhile, Dick Handy had also been contacted on
several occasions by Respondent’s employees who inquired
as to when he was going to organize them. About March 25
or 26, he received two lists of Respondent’s employees to-
gether with their addresses and phone numbers. These lists
were supplied by Bentley and Beck. Greg Handy specifically
denied that he had provided any employee lists to the Union.
Gregory Handy testified that he had no contact with Dick
Handy until the end of March when he signed a union card
proffered to him by Dick Handy.

Towne testified that he did not advise Respondent’s man-
agement, prior to filing the petition, that the Union was in
the process of organizing Demi’s employees. However, De
Magistris learned of the organizing campaign, in late March,
from other sources.

On March 30, Dick Handy, using the lists of employees
provided by Bentley and Beck, visited several of Respond-
ent’'s employees and asked them if it were true that they
were interested in joining the Union. He asked if they would
be willing to sign a card. Several of the employees answered
affirmatively so Handy, later that day, visited the homes of
those employees and obtained their signatures on union
cards.

Dick Handy called other individuals besides those who
agreed to sign cards. He contacted Jacobson on March 30
and asked him if he would be interested in signing a union
card. The following day, March 31, Jacobson reported this
to De Magistris who made no comment.23

On March 31, Dick Handy gave the signed union cards to
Towne. On April 1, Towne filed the petition for an election.

The petition was delivered to Respondent on April 2.
There was a great deal of testimony concerning precisely
what time of day it was delivered because of other events
occurring the same day, possibly related to the delivery. |

23De Magistris testified that this conversation occurred on April
5 or 6. | credit Jacobson as to the date of the conversation and the
fact that it was Dick Handy rather than Bill Towne who asked him
to sign a card.

find that Varin was terminated before the petition was deliv-
ered but that De Magistris had learned on March 31 from
Jacobson, and perhaps before, that a union organizing cam-
paign was in progress. In any case, however, there is no evi-
dence that De Magistris suspected Varin of being a union ac-
tivist.

According to Wager, De Magistris was not happy when he
received the petition. De Magistris, on the other hand, testi-
fied that he did not care one way or another about a union
representing his employees because a contract would have to
be negotiated and he could not give what he did not have.
Despite his denials of concern, however, upon receipt of the
petition, De Magistris caled Greenough and told him about
it the same day it was received. He told Greenough that he
had given the petition to his accountant, who promised to
teke care of it.

Greg Handy testified that he had a conversation with
Greenough between 9:10 and 9:30 am. on April 2, similar
to the several previous conversations described earlier. This
conversation took place prior to the delivery of the petition.
On this occasion, according to Handy, Greenough stated that
he had just come from a general meeting of the workers that
were there and had told them that they still were exhibiting
a certain hesitancy by still questioning his and De Magestris
sincerity in regard to benefits they had proposed to offer in
November. Greenough continued, stating that due to unfore-
seen circumstances beyond their control, they were prevented
from giving the employees wage increases and other benefits
such as health insurance. He said that he got the feeling from
employees at the meeting that he was not getting the mes-
sage across to them that they did not need a union, and that
their benefits would eventually be equal to or better than a
union shop could give. Handy stated that Greenough then put
his arm around his shoulder and said that he had talked to
Handy before on numerous occasions about talking to his co-
workers and telling them where management was coming
from. He explained that because Handy was a straight shoot-
er and had a good rapport with his fellow employees, he
would be the best one to represent management’s interest by
telling the other employees that management’s way was the
right way and that the union was a losing proposition.
Greenough, according to Handy, then stated that if he did not
do as he was asked and show some success, in a short period
of time, his job at Demi’s was in immediate jeopardy as was
any future chances of employment.

According to Handy, he replied to Greenough that he did
not want any part of the lies, promises, or half-truths sug-
gested by management at the November meeting and during
the prior one-on-one conversations between Greenough and
himself. He added that, frankly, he wished that Greenough
would take all those suggestions and ‘‘put them where the
sun doesn’'t shine’’ He said that management should do
something that shows up in black and white because the men
were giving the Company a good hard day’'s work. He ex-
plained that he was taking that position because he felt that
the only way to get something concrete was to stay there and
fight the injustice that had preceded and was still going on;
that if he did not stay, the rest of the people did not quite
have that fighting urge to hold on.

Greenough testified that he did not have occasion to be at
the mill on April 2, that he was working all that day for Ni-
agara Mohawk on various projects located within 3 to 8



984 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

miles of Demi’s plant, along with his foreman, Robert Daley
and other people. To support his testimony, Respondent of-
fered his timesheet for that day which indicated that
Greenough had worked from 7:30 am. until 4 p.m. for Niag-
ara Mohawk.

The aleged April 2 meeting between Greenough and
Handy presents a head-on credibility problem. First of all,
Handy testified that the conversation took place between
9:10 and 9:30 am. and that he reported in late. Handy's
timecard indicates that he did, in fact, clock in late at 9:38
am. Next, Greenough was alleged to have said that he had
just had a meeting with Respondent’s employees. Another
check of timecards reveals that Respondent employed 19
workers as of April 2 and that all of them reported for work
that day before Handy clocked in. A dozen employees
clocked in substantially before 7:30 am. which made it pos-
sible for Greenough to hold a meeting with Demi’s employ-
ees and still be on time for work that morning at Niagara
Mohawk. Of the 17 employees who were clocked in before
Handy, seven were card signers. Assuming that there was a
meeting of employees addressed by Greenough on the morn-
ing of April 2, why did not the General Counsel call a single
witness to support Handy's testimony that Greenough was
there.

On the other hand, athough the records submitted by Re-
spondent indicate that Greenough was on the job for Niagara
Mohawk, from 7:30 am. to 4 p.m. working for Daley, they
do not prove that Greenough was not given time off by
Daley to visit Demi’s plant to talk to Handy, since he missed
the early morning meeting. The record contains no expla-
nation as to why Daey was not caled to support
Greenough’s testimony.

As was the case with regard to severa earlier incidents,
Handy was cross-examined concerning his May 14 affidavit
which in part covered his aleged April 2 conversation with
Greenough. Specifically, the question asked was why the af-
fidavit contained no mention of Greenough's threats.
Handy's explanation was that the Board agent only wrote
what he wanted to write and not what Handy wanted to say.
He stated that he complained to Towne about this problem.
Towne did not testify with regard to Handy’s claim. Handy
admitted that the affidavits supplied to the Board contained
no mention of any threats made by Greenough to him. Need-
less to say, the Board agent did not testify.

With regard to the alegation concerning Greenough's
April 2 threats directed at Handy, | find that Greenough did
not threaten Handy. | find this to be the case because
Greenough claimed he was not at Demi’s on April 2, while
Handy testified that he was not only there, but held a meet-
ing with a dozen or so employees; the General Counsel could
have called witnesses to support Handy's testimony that
Greenough was there but failed to do so; and Handy failed
to cover Greenough's threats in his affidavit and incredibly
blamed the Board agent for this failure.

After his April 2 conversation with Greenough, Handy tes-
tified, he told Bentley and Beck about Greenough's threats
and later heard Tony [Christiano] mention it to Wager. None
of these individuals were caled as witnesses to show that
Handy was complaining about threats from Greenough on or
about April 2, and to prove that he did not concoct the story
later in preparation for trial.

On Friday, April 3, Handy worked his usual number of
hours with nothing unusua occurring. He worked until 3:24
p.m. for a total of 24-1/2 hours for the week. He asked when
he should next report for work and Wager told him 9:30
am., Monday.

On April 4, 5, and 6, according to De Magistris, a number
of employees came to him and voluntarily advised him that
they had been contacted by the Union and had or had not
signed cards. De Magistris named employees George Hamel,
Stacey Jordon, and Trudy Gainer as individuals who had vol-
unteered such information. Indeed, Hamel and Jordon had
signed cards while Gainer had not. If, in fact, Hamel and
Jordon had admitted to De Magistris that they had signed
cards, it would tend to prove that Respondent held no animus
toward prounion employees since both continued to work for
the Company for months thereafter. However, Respondent
failed to call either of these employees to testify in support
of De Magistris testimony. On the other hand, the General
Counsdl did not call them to deny that De Magistris' testi-
mony was true. | credit De Magistris.

Also, on April 3, De Magistris received a call from his ac-
countant who requested a meeting with him at the account-
ant’s office to introduce him to a lawyer. At about 5 p.m,.
the accountant, the lawyer, Bill Wallens, De Magistris, and
Greenough met. The petition was discussed and, at Wallens'
request, a list of employees was faxed to Wallens, at the ac-
countant’s office. Wallens advised De Magistris and
Greenough to go about their business normally and not to
say anything to their employees, that he would take care of
everything. Wallens eventually prepared the excelsior list. As
a result of Wallens' advice, De Magistris instructed Wager
not to undertake conversations with the employees on his be-
half.

On or about April 5 or 6, according to De Magistris, other
employees reported to him that they had been contacted by
the Union to sign cards. Tony Christiano told De Magistris
that he had been contacted by Dick Handy and asked to sign
a card, but had refused to do so because he had known De
Magistris for years and wanted to give him a break.
Christiano was not called to testify. Although it is more like-
ly that Christiano was called on March 30 and had his con-
versation with De Magistris before the petition was filed, the
General Counsdl did not call him to testify concerning the
timing of the conversation.

According to De Magistris, also about April 5 or 6, maybe
before, John Razzano told him that the Union had contacted
him and requested that he sign a card but that he had re-
fused. Razzano had, in fact, signed a card on March 30. Al-
though Razzano was available at the hearing and testified on
other matters, none of the parties called him concerning
when this conversation took place or what was said during
the discussion. De Magistris testified that whenever he was
approached by employees concerning the signing of union
cards he would tell them that it was their right to sign a card
and they could not be fired for it.

Wager tetified that when he and Handy worked at Inde-
pendent Leather and Burton Leather, Handy worked only
when needed because he did not really need the money or
the job. Sometimes he would work 10 hours per day, some-
times just 3 or 4 hours per day. When Demi Leather pur-
chased Burton Leather, Handy continued to work on an as-
needed basis.
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If Wager knew that there would be work available, he
would tell Handy before he left for the day, otherwise he
would call him about 8 or 8:30 am. and tell him to come
in or not to come in that day. Thus, when Handy was sent
home on April 3, Wager was not sure, before he left, wheth-
er or not he would need Handy the following Monday. After
checking the production records, early Monday morning,
however, Wager determined that there was too little work to
have Handy come to work, so about 8 am., Monday morn-
ing, he caled Handy to tell him he was not to report to
work.

Greg Handy testified that he received the call from Wager
about 8:30 am. and that he told him that he was being laid
off. Wager then told Handy that De Magistris had said that
the reason for the layoff was that he wanted to cut back on
payroll, but off the record, the real reason was that Handy
was the number one union activist; that De Magistris had
been burning his eardrums every day to get Handy ‘‘the hell
out of there before he has everybody in mass revolt against
me and Barry.”” Wager went on to tell Handy not to lose
heart, that when work picked up, he would need him because
he was the only dependable man he had that he could trust
to get the work done on time. He told Handy to keep in
touch.

Thereafter, Handy phoned Wager at least half a dozen
times concerning the outlook for work. He also went to the
mill once or twice to talk to Wager in person about work.
According to Handy, Wager told him, on each occasion, that
he could use Handy immediately, but that De Magistris
would not let him recall him because of his union activity.
He told Handy that he would just have to get along without
him or use a replacement.

On April 14, the parties met and signed a consent agree-
ment. On the same day the Union was furnished with an Ex-
celsior list. Prior to that date, the Union had received its own
lists from the Demi’s employees to which Towne had added
names of other employees as they came to light. One of
these was the name of Nick Etherton, which did not appear
on the Excelsior list. According to company records,
Etherton was aready an employee of Demi’s as of April 12,
the €igibility date which was part of the consent agreement,
and was €ligible to vote. But Towne did not receive the in-
formation that Etherton was an employee until after he re-
ceived the €ligibility list and so never got a chance to talk
to him. Nor was he able to send literature to him, since his
address was not on the list. Etherton never showed up at the
election to cast his ballot. Other names of employees not in-
cluded on the €ligibility list and later added to it by Towne
were Gregory Handy, Robert Sager, Anthony Valovic, and
Stephen Beck, all four, card signers, whom Towne knew
about prior to receiving the Excelsior list. Towne told the
Board agent that the Excelsior list was incomplete, but did
not tell anyone from the Respondent’s management. Like-
wise, Respondent did not advise the Union that its list was
incomplete. Under these circumstances, | find that Respond-
ent has failed to substantially comply with the Excelsior rule.

Michael Ficili testified that on April 24, Greenough visited
the plant sometime between 5 and 7 p.m. Ficili had come in
to get his check. No one else was present. Greenough pulled
Ficili into the office and asked him what he knew about the
Union. Ficili denied knowing anything about the Union be-

cause he was new. In fact, he had heard union talk, but was
afraid of getting involved.

Greenough then told Ficili that the Union just collected
dues and did not do anything for the employees. He said that
he and De Magistris just needed more time because they
were just forming a business. He added that things would get
better, that later he would get insurance and some kind of
CD plan for the employees.

On April 27, the day of the election, before the polls
opened, the parties went over the dligibility list and stipu-
lated to the addition of the names of four employees. Steve
Beck, Nick Etherton, Greg Handy, and Robert Sager. During
the election, the challenges discussed, supra, occurred.

Wager tedtified that until April 27 he had no idea that
Handy was involved in union activities and was surprised
that he acted as the Union’s observer at the polls. Prior to
that day, according to Wager, Handy had always talked nega-
tively about the Union and Wager assumed that Handy, as
a pat-time employee would have nothing to gain from
unionization.

Handy testified that, at the time of the election, just before
ballots were cast, De Magistris came out and told the com-
pany observer, Joan Volsteen, to chalenge Varin on grounds
that he had been permanently laid off. She subsequently did
so. Shortly after the polls closed, De Magistris came out of
his office and proceeded to the polling area. Volsteen called
him over and asked why he had not told her before that
Varin had been permanently laid off with no chance of re-
cal. She added that he had previously told her that Varin
had been on layoff just until work picked up. De Magistris
rejoined that he had told her to challenge Varin's vote on
grounds of permanent layoff, and asked if she had done what
she had been instructed to do. She replied that she had.
Volsteen was not examined with regard to this incident.

With regard to this incident, | find it inconclusive as to
its affect on the issue of Varin's status and do not rely on
it.

Following the election of April 27, which resulted in an
8 to 8 tie, Petitioner, on May 4, filed timely objections based
on alleged threats and promises and the submission of a sub-
stantially incomplete Excelsior list. The objections did not, of
course, name specific employees nor describe incidents on
which the objections were allegedly based.

In the first half of May, one Saturday afternoon, according
to Wager, Greg Handy visited his home and asked him to
sign an NLRB form indicating when Respondent would re-
call him. Wager explained that he could not give a specific
date, but that he would recall Handy when work picked up.

According to Handy, he visited Wager on the evening of
Tuesday, May 19. He asked Wager to get a direct answer
from De Magistris as soon as he could, the next day if pos
sible, as to his work status and future employment at Demi’s
Leather. Was he on temporary layoff subject to recall?; was
he permanently laid off with no chance of recall?; or was he
dismissed?. Handy stated that if Wager did not get an answer
within the next 48 hours, he would file an unfair labor prac-
tice charge with the NLRB. Wager replied that De Magistris
was out of Town and would be back the following day at
which time he would talk to him.

On May 8, the origina charge in Case 3-CA-17081 was
filed. This charge alleged that since on or about February 15,
Respondent, through Wager, speaking for Greenough and De
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Magistris, threatened assembled employees that if they did
not abandon their support for the Union and if the Union
won the election, their hours would be cut, they would re-
ceive no raises, bonuses, holidays or other benefits, and the
Company would close or relocate its factory and employees
would have to look for new jobs; and on or about April 2,
Barry Greenough promised future benefits to encourage em-
ployees to vote against the Union and threatened loss of ben-
efits if they voted for the Union.

This charge was based on the February Wager speech as
described by Handy in his testimony. Other than Gregory
Handy, no one offered any testimony to support this charge.
Similarly, only Handy offered testimony to support the alle-
gation concerning the April 2 incident. Handy’s name did not
appear on the May 8 charge. About May 18, Wager found
that available work had increased substantially and that it
continued to increase on May 19, so &fter advising De
Magistris of his intentions, Wager called Handy on May 20
a 8 am. and asked him if he could start back to work at
10 am. Handy said he could and clocked in at 10:04 am.
Upon his arrival, Wager, according to Handy, took him aside
and told him that the only way he could keep his job was
to stay down in the color department and not go upstairs to
the dry department and talk to those employees about union
activities because De Magistris and Greenough have their
own men who relay everything that Handy says about the
Union back to them. Wager denied that this aleged con-
versation ever took place and stated that he did not discuss
union activities with Handy at any time after his recall on
May 20. | credit Wager's denial. The only evidence that
Greg Handy was heavily involved in union activity was his
own self-serving testimony, already discredited herein. | see
no basis for finding that management would single out
Handy for all of its attention and direct none of it toward
other more active employees.

The same day that Handy returned to work, May 20, the
Union filed an amended charge in Case 3-CA-17081. The
amended charge added allegations of violations of Section
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ified in the charge. The appearance of the names of the three
aleged discriminatees in the May 20 charge, should have
made it clear to management that it would not be in the in-
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they were being represented before the Board by the Union.

About the time that Handy was being recalled, the Union,
on May 19, sent a letter to Respondent announcing that it
represented a majority of its employees and demanding rec-
ognition. On May 22, De Magistris replied to the demand
letter, refusing recognition. According to Handy, that day
Greenough was again at the plant. Greenough had taken the
day off from Niagara Mohawk. He told Handy that he was
frustrated and mad that he had been unable to convince
Handy to drop his union activities and that from that point
forward, he would be susceptible to immediate dismissal if
either he or De Magistris heard him mention union activity,
plans for a union, vote or anything concerning such. Handy
testified further that throughout the period of May and June,
Greenough would come back and tell him that his and
Magistris way was the only way; that the negative way was
to take a union position with his fellow employees; that he

had been talking to Valovic, Sager, Bentley, and Beck; and
that he was on the verge of dismissal.

By this time, of course, the election had been over for
weeks and unless the May 19 demand letter from the Union
had prompted Greenough’s threat, there would be no reason
for it. None of the employees mentioned during Handy’s tes-
timony were called by the Genera Counsel to support
Handy's testimony concerning his alleged postelection union
activity. With regard to this incident, | do not credit Handy's
testimony.

Approximately a month after the election, one day during
lunch hour, according to Greg Handy, he happened to meet
De Magistris at the Mc Donald's restaurant on Comry Ave-
nue in Johnstown. He struck up a conversation by asking if
De Magistris was happy the way the union vote went. De
Magistris replied affirmatively and added that Handy had not
succeeded with his plans with unionization at his shop.
Handy countered that in another year's time, he would try
again, maybe with more success. De Magistris, at this point,
stated that he had swayed two union votes, Steve Beck’'s and
Ernie Bentley’s. He told Handy that he had threatened Beck
with reduced hours, with termination of his job, and with
blackballing him throughout Fulton Country, thus keeping
him from obtaining future employment. He also told Handy
that he had threatened Ernie Bentley with termination of his
insurance coverage.

Handy testified that De Magistris then told him that any-
one voting for the Union would suffer immediate termination
or permanent layoff with no chance of recall and that he and
Greenough would do everything in their power to see that
Handy never worked again in another mill in Fulton County.
Handy described De Magistris, at this point in the conversa-
tion, as having a livid, red face, swearing and referring to
Handy and others like him, as a bunch of union pigs.

De Magistris emphatically denied that he ever met Handy
at the Johnstown McDonald's during the period in question
or had a conversation with him similar to the one that Handy
described He testified at length on the subject, stating that

om May 27 throu h the end of June, he was at
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ing to obtain a new trainer for the horse. In De Magistris’
absence he left Wager in charge of the plant.
ort Mike De M |str|s’ testimon

fritdey
erything except for the time they would return from Sara
toga, which she testified was between 2 and 5 p.m. On this
point, | credit De Magistris.

Joan Volsteen testified that during the critical period, De
Magistris would leave the office a 10 am. and that she did
not know where he had gone. Later in the day, she testified,
she might see him again. Jacobson testified that through May
and June, as far as he knew, De Magistris was at the plant
every day, al day.

On cross-examination, Handy was asked whether the
McDonad's incident was described in either of the affidavits
which he supplied to the Board. Handy admitted that it was
not. He explained that he mentioned the incident to the
Board agent who took his affidavit, but that the agent ‘‘cut
him off’’ and refused to include it. Handy testified further
that he complained to Towne about the agent’s reluctance to
include this incident in his statement. Neither the Board

0
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agent nor Towne was called to testify in support of Handy’s
claim.

With regard to the McDonald’'s incident, | find that
Handy’s uncorroborated testimony is just too difficult to find
credible. Why should De Magistris, after being relatively
quiet throughout the entire campaign, suddenly explode in
the tirade Handy described, long after the election and while
charges were pending against Respondent. Why would a
Board agent refuse to include in Handy's affidavit, threats of
termination, clearly violative of the Act. | find that the inci-
dent at the Johnstown McDonald's was a figment of Handy’s
imagination.

Although by June 3, the election had been over for over
5 weeks, the issue of union representation for Respondent’s
employees had not yet been resolved and the Union was still
actively campaigning. The Union, on that date, sent letters to
Demi’s employees bringing them up to date. It notified them
that it had given the NLRB its position on the challenged

am not, however, required to draw such inferences, and
choose not to do so, | have already found Handy to be a wit-
ness unworthy of crediting with regard to his testimony con-
cerning other incidents. Concerning this one, | again refuse
to credit him. In my opinion, Handy offered this testimony,
which | find false, solely for the purpose of obtaining a bar-
gaining order for the Union and, perhaps, something for him-
self out of his status as an alleged discriminatee.

Handy testified that, on the afternoon of June 17, he
worked late and records support this testimony. After punch-
ing out and changing into street clothes, Handy testified, he
went to the office, to find a meeting in progress. Present
were De Magistris, Terry Belden, Beman, Greenough, and
Jacobson. Handy excused himself and immediately walked
out, but not far away. Rather, he sat down on the stairs next
to the office and listened.

According to Handy, there seemed to be an argument be-
tween Jacobson and Beman as to which of the two were
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a new election.
On June 10, the original charge in Case 3-CA-17081 was
amended for the second time and a new charge filed in Case

3-CA-17149. This amendment withdrew the 8(fiM DBUfl* ERR17* #i EriNSViFtai MIEB MidtyFR R itV b 1661 €fiis! © Bt &iftér1 7* fi M DNM{IS)fiN

tion. The new charge aleged a refusal to bargain in violation
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On June 16, complaint in Case 3-CA-17081 issued alleg-
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Greg Handy testified that on June 17 he was working in
the storage shed area of the plant when Fred Beman came
through the back door. Beman and Handy were aone.
Beman initiated a conversation which Handy testified to
being, as follows:

Weéll, you union lovers lost again. Mike is happy. |
fulfilled my obligations to Mike. And the only thing |
wish he'd do is get the hell rid of you, because you're
a bigger threat then Tony Valovic is. I'm now in charge
of Classic, but my origina position here was, as you
well know, to help Mike weed out the union sympathiz-
ers and the lazy workers that we [had] at Demi Leather,
namely the Burton rejection [sic]. | told Mike at that
time, from the first day forward of my employment,
which is roughly around—I think he mentioned 2nd or
3rd of April maybe, that he made Mike—he had made
Mike . . . aware of the fact that Tony Valovic and |
were two union organizers. We worked in union shops
most of our lives, as leather workers, and that we were
big threats, namely, thorns in Mike's side, get rid of us
as soon as possible. . . .

| [wouldn't] leave my position with [Johnstown]
Leather making $500 or $600 a week average to come
here for a laborer's salary, hourly salary. Mike and
Barry are making it worth my while. They’re each con-
tributing $150 out of their pockets, grand total $300, on
top of my up front wages to make it worth my while
to keep them informed of union activity and people per-
tinent to the union activities, union issue.

Beman did not testify at the hearing. | am aware that his
failure to testify permits me to draw certain inferences as to
what his testimony might be if he were called to do so. |

Jacobson, would hand over his keys. He stated that he would
renounce his supervisory authority unless Beman were re-
moved.

tion, he would let Beman go to Classic where maybe he
time stay out of Jacobson’s hair.24 He then told Jacobson

the dry floor supervisor at Classic and he did not want to
hear anymore about it. The meeting then broke up.

With regard to this meeting, De Magistris testified that he
did not have a practice of meeting with other members of
management at the plant, but only occasionaly at
Greenough’s home. He did, however, admit that Jacobson
and Beman were jealous of each other's authority and that
he had to speak to them about their duties.

Jacobson denied that he ever attended a meeting such as
described by Handy as having occurred on June 17.

On the evening of June 17, Handy supplied an affidavit
to the Board. The affidavit contained a fairly accurate de-
scription of that day’'s events, as he described them in his
testimony.

On June 18, the Regional Director issued his Report on
Objections and Challenges and Order Directing Hearing and
Order Consolidating Cases and Notice of Hearing, described
in particular, supra.

On June 19, Towne sent letters to al unit employees of
Respondent and enclosed with each letter a copy of the re-
cently issued complaint. The letter outlined the allegations
contained in the complaint and urged Demi’s employees to
support the Union.

On June 23, the Union filed an amended charge in Case
3-CA-17149. The amended charge moved the date of the al-

24Record evidence indicates that Beman had been supervising at
the Classic building for a period of time prior to June 17. De
Magistris was not appointing him suppervisor as of that date, but
rather telling him to go back where he belongs and stay away from
Jacobson’'s department. This testimony was probably offered to sup-
port a finding that Beman was a supervisor and that his statement
to Handy, made earlier that day, could properly be attributed to Re-
spondent.



988 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

leged refusal to bargain from May 15 back to March 31 and
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On July 9, the Union filed a second amended charge in
Case 3-CA-17149. This amended charge added additional
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On July 13, the region issued an order consolidating cases,
amended consolidated complaint and notice of hearing.

On July 22, the Union wrote another letter to each of
Demi’s employees enclosing the most recent complaint
issued by the Region, drawing the attention of the employees
to the request for a bargaining order contained therein. It also
announced a meeting to be held at the union hall at 6:30
p.m., July 28.

The Respondent either takes the position or implies that
since the election was aready over, as of April 27, Respond-
ent had no reason to commit the violations attributed to it
thereafter. However, the record indicates that new charges
were filed after April 27, a complaint had issued thereafter
and the Union was actively engaged in campaigning there-
after, seeking support from Respondent’s employees for pos-
sible future elections. For this reason, | find that Respondent
had good reason to engage in the violative acts aleged but
do not, at this point, find that it necessarily did so. In other
words, | do not find that the fact that the election had al-
ready been conducted is dispositive of the issue of whether
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As of the week ending July 4, Respondent had 24 employ-
ees. During the week ending July 11, Respondent had closed
down production while Terry Belden worked with about nine
employees refurbishing and making repairs to the plant. The
plant went back into production the week of July 18 and the
complement of employees increased to 25. Handy was
among those recalled after vacation/renovation. The number
of hours worked by returning employees, including Handy,
was high but not as high as in June. Handy’s hours were
higher than he averaged before his vacation. During the week
ending July 25, the number of employees remained at 25 and
the total and average number of hours of employment in-
creased. Handy’s number of hours remained relatively high.

During the week ending August 1, Respondent started the
week with 25 workers. Total hours of available work, how-
ever, dropped from the previous week’'s 1047.75 to 764.75
so that the average number of hours worked per employee
decreased from almost 42 to about 30-1/2. During that week,
eight employees were laid off, some temporarily, some per-
manently. The week ending August 8, three more were laid
off. Of the 11 employees laid off, 3 had signed cards while
8 had not. Of the 17 or so employees who were not laid off,
4 were card signers.

De Magistris testified that the layoffs in July were occa-
sioned by a loss of customers and available work. Records
tend to support his testimony. He aso testified that layoffs
and recalls are basically in accordance with seniority for full-
time regular employees with part-time employees laid off
first and recalled last. Handy will be eligible for recall after
all full-time employees have been recalled.

In July, sometime before the meeting at the union hall,
scheduled for July 28, a number of Demi’s employees asked
Towne if they could get started drawing up demands or pro-
posals in preparation for negotiations. Towne agreed that this
was a good idea.

In mid-July, according to the testimony of Alan McArthur,

they discussed the Union. Handy and McArthur had become
friends shortly after McArthur was hired a Demi’s and

Union. At the mid-July meeting at McArthur's home, they
put together the list of contract demands which had been dis-
cussed with Towne earlier. All three had some input with re-
gard to the document’s content. Jacobson explained that he
thought that he could benefit from a union contract even
though he could not participate because he was a supervisor.
Handy asked McArthur if he would be part of the negotia-
tions committee if the Union came in and McArthur agreed.
Jacobson generally denied participating in any meeting where
a list of demands was discussed. He specifically denied that
he ever saw the document which had been prepared at
McArthur's home. | do not credit Jacobson, but find that he
did, in fact, participate in the meeting.

The day after the list of demands was put together,
McArthur testified, he took the list to work and passed it
around the dry floor to see if there was anyone who could
think of any additions. After showing the document to all of
the dry floor employees?s including Jordon, Hamel, Flint,
Ficili, and Ovitt, McArthur then went up to the hanging
room. Several employees came up to him and asked to see
the document so they might offer suggestions. At this omt
RN B AR
asked to see the list and McArthur showed it to him.26
McArthur testified that Jacobson knew that he had the list
and told him to be quiet because he did not want De
Magistris to know that he had helped to write it. As noted
earlier, Jacobson denied ever having seen the list prior to the
hearing.

McArthur testified that in addition to Belden and
Jacobson, De Magistris also knew of the list of demands that
McArthur was showing around. According to McArthur,
while he was showing the list to Mike Ficili, he caught De
Magistris standing on the floor below, listening and glancing
up through the gaps between the floor boards on which
McArthur was standing, to see what was going on. After
showing the document to the employees on the dry floor and
in the hanging room, McArthur gave it to Handy to show to
the employees on the wet floor.

De Magistris testified that he had never seen the list of de-
mands prior to the hearing and specifically denied the loft in-
cident as described by McArthur.

Ficili testified that he was shown the list of demands by
McArthur while in the loft and that the employees intended
to give the list to Towne. He did not mention De Magistris
in his testimony.

With regard to McArthur's circulation of the list of de-
mands, | find that Jacobson knew about the list but would
not have told De Magistris of his involvement, that Belden
was truthful in stating that he had never seen it prior to the
hearing and that De Magistris had never seen it either.

McArthur testified that he circulated the document secre-
tively and kept it folded in his pocket when not actually

25Razzano denied ever having seen the document and denied that
McArthur ever discussed its contents with him.

26 Belden testified that he had never seen the document prior to
the hearing and never discussed anything like it with either
McArthur or Handy.
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showing it to someone. Granted, arguendo, that his testimony
is true, he would immediately, upon seeing De Magistris,
have folded the list and put it back in his pocket. If he did
not do this, De Magistris, standing 10 to 15 feet away and
below him, would have had to read the content of the docu-
ment through the back of the paper to the front, thus receiv-
ing a mirror image which he would have had to read and
comprehend almost instantaneously. | find that this did not
occur, that De Magistris knew nothing about this document,
and that it had nothing to do with subsequent events.

Greg Handy testified that after receiving the list of de-
mands back from McArthur, he showed it to several wet
floor employees. According to Handy, he also showed the
document to Valovic who had stopped by during his lunch
hour to talk with Wager.27 After Handy testified that Wager
saw the document, he later denied it. Although Handy testi-
fied that he showed the document to Bentley, the day it was
passed around, July 14, 15, or 16, wage records indicate that
Bentley did not work at al these days.

The day after the list of demands was circulated around
the plant, Greg Handy called McArthur and told him that he
had given the list to Towne and that there would be a meet-
ing called to discuss the demands. Towne testified that he
had, indeed, received the document from Handy and that the
meeting was scheduled for July 28.

On Monday, July 27, Handy reported for work just before
10 am. Wager was on vacation. In a short time Bentley, who
does Wager's job when Wager is not there, came over to
Handy and asked him if he would mind taking a layoff.
Handy replied that he did not mind if it was absolutely nec-
essary. He asked Bentley if he would be called back and
Bentley replied that he did not know. Bentley punched
Handy out shortly after noon. Handy was not recalled.

According to Bentley, De Magistris came down to the
coloring department that morning and asked Bentley, who
was in charge, if he needed any guys to horse. Bentley re-
plied that he had too many guys already. De Magistris then
told him that if he wanted to lay somebody off, to go ahead
and do it. Bentley went to Handy and asked if he wanted to
take a layoff, mentioning Saratoga. Handy agreed to take a
voluntary layoff. Bentley explained that he laid off Handy
because he was overstaffed for the amount of work to be
done, Handy was part time and historically was laid off be-
fore full-time employees, and Handy always wanted a layoff
and would probably not object, particularly during the racing
Season.

Handy was not the only employee laid off on July 27. Six
other employees were laid off that day, one, 2 days later, and
three the following week. All of the regular full-time em-
ployees brought over from Burton Leather were kept. Of
those hired since the purchase, some were kept, others laid
off.

Only four employees attended the Union’s meeting of July
28, Greg Handy, McArthur, Flint, and Ficili. Handy and
McArthur were on layoff that day while Flint and Ficili were
till employed and continued to be employed thereafter.

Handy testified that after his layoff, he would, upon occa-
sion, happen to meet Wager. On each occasion, he would ask

27 As noted earlier, Vaovic had been fired the previous February
and was apparently working for another company. The record is un-
clear on this point.

how the work was going at the mill and when he could an-
ticipate returning. Each time, Handy testified, Wager would
reply that Handy should forget about it, that De Magistris
had terminated him and was not about to cal him back.
Wager would say that things had reached the point where he
could no longer help Handy, that he could not take Handy's
side or support him. Wager, on the other hand, testified that
since Handy’s layoff, De Magistris has told Wager to recall
Handy if he needed him, in effect, denying Handy’s testi-
mony concerning recall. | credit Wager.

According to McArthur, he received a call from Jacobson
about 2 weeks after his layoff to see if there was going to
be a card game. McArthur asked Jacobson how work was
over at the mill. Jacobson replied that work had picked up
and he was trying to get De Magistris to bring him and
Handy back, but De Magistris had said that there was no
way he was going to let them come back because they were
too involved with the Union.

Jacobson admitted having seen McArthur in August both
a the plant and on the street. Once McArthur asked to bor-
row money. At other times, they did not talk to each other.

After the layoffs of late July and early August, work was
sometimes slow at the plant. Employee complement was
down to 12 by the week ending August 15, down from 25
during the week ending August 1. The number of workers
employed never got back to 25 at any time for the rest of
the year.

Of the unit employees working as of August 15, all were
full-time employees, unlike Handy, and all had more senior-
ity than McArthur. Although certain new employees were
hired after Handy and McArthur were laid off, De Magistris
testified credibly concerning the circumstances surrounding
their hiring and the reasons why Handy and McArthur were
not recalled instead of Respondent hiring new employees.
Thus, in some cases, the new hirees were speciadists doing
work that neither Handy nor McArthur could perform. In
other cases, De Magistris hired certain people at the behest
of customers or to take the place of employees on social se-
curity who had worked their limit and who intended to return
at alater time.

Taking into consideration the decreased total complement
of employees, 2 weeks after McArthur's discharge, as com-
pared to the number employed as of the week ending August
1, and De Magistris' credited testimony as to the reasons for
the new hires, | find that Jacobson did not make the state-
ments attributed to him by McArthur, and no violation oc-
curred as alleged.

Throughout September, production continued low. Worker
complement was between 13 and 15 and average hours were
below 40. At least one employee took a voluntary layoff and
obtained employment elsewhere. Three others were given
forced layoffs. Business continued to be slow through the
end of the year.

On September 16, the charge in Case 3-CA-17350 was
filed. It aleged that Respondent refused to recall and reem-
ploy Handy and McArthur because of their membership in
and activities on behalf of the Union. | find, however, that
Respondent failed to recall Handy and McArthur due to eco-
nomic considerations. Handy was a part-time employee who
was not due for recall until all full-time employees were re-
caled and McArthur did not have enough seniority to be re-
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called before others still waiting. | find no violation with re-
gard to Respondent’s failure to recall Handy and McArthur.

On October 27, the Region issued its order further consoli-
dating cases, second amended consolidated complaint and
notice of hearing which included the allegation contained in
the charge in Case 3-CA-17350.

Greg Handy testified that on or about December 22, when
he went to Jacobson’s home to deliver a Christmas present
for his child, a conversation ensued during which he asked
Jacobson if it were true that De Magistris fired him because
of his union activity in spite of his excellent working record.
According to Handy, Jacobson replied that he had spoken to
De Magistris about bringing him and McArthur back but De
Magistris answered that he did not want any union sym-
pathizers, that he could get along without them, and would
get along without them because they were not coming back.
Jacobson admitted only that Handy had, in fact, delivered
some Christmas candy to his home, but said nothing about
the alleged conversation.

In light of the outstanding complaint aleging that Re-
spondent had failed to recall Handy and McArthur because
of their union activity in violation of the Act, | cannot be-
lieve that Jacobson would admit to Handy that the allegation
was true. | do not believe the incident occurred as Handy de-
scribed it.

In 1993 Respondent found it necessary, because of a lack
of work, to lay off additional employees.

Majority Issue

The General Counsdl is seeking a bargaining order, and in
support thereof asserts that as of March 31, the Union had
obtained majority status in the unit. On the basis of time-
cards checked, the General Counsel offered the names of 18
unit employees. The Union contends that the name of
Shelden Jacobson should be stricken from the list as a super-
visor and the name of Tony Vaovic added as a discrim-
inatee. | have found that Jacobson is a supervisor and not in
the unit and that Vaovic was terminated unlawfully and
therefore should be in the unit. This leaves the number of
employees in the unit still at 18. The Respondent would add
the name of Terry Belden to the list but since | have already
found him to be a supervisor under the Act, | decline to do
s0. Of the 18 employees found to be employed as of March
31, 10 signed union representation cards. | find that as of
that date, the Union represented a majority of Respondent’s
employees. If Varin’s unioncard was signed after his lawful
termination, back dated, and therefore invalid, the Union
would still have had 9 signed union cards out of a com-
plement of 17, a majority.

Case 3-CA-17789

The substantive allegations contained in the complaint in

the above cited case include 8(fiM DBUfl* ERR17+fiM DNM/fl a)fi Mzl tERRawH b Dy Ml bl filoBRmIeH fis s 195l MDBUfl* ERR17*

that Respondent permanently laid off Alan McArthur and
Gregory Handy on April 13, 1993, because of their activities
on behalf of the Union and their testimony in the prior cases,

and an 8(fiM DBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR17* fi M DbiMsi(frlsOBCaIyERESppNGivhD Kad et D8V iRy eesflaDNM{l and (fiM DI

instituted the practice of eliminating recall from layoffs, after
a period equal to the lesser of service with Respondent or
6 months.

The facts giving rise to the issuance of the complaint in
Case 3-CA-17789 are quite clear. On April 13, 1993, Re-
spondent sent letters to its laid-off employees announcing the
institution of a new policy:

Dear )

This is to inform you that your layoff from De Mi's
Leather Corp. has become permanent and you will not
be recaled to work because you have been on layoff
for a period of time equa to the lesser of your total
services with the Company, or six months.

Sincerely,
Michael De Magistris.
President

The immediate effect of this new policy was to convert the
layoffs of certain employees, including those of Gregory
Handy and Alan McArthur from temporary to permanent.
The General Counsel has established a prima facie case in
that the record reflects that both Gregory Handy and Alan
McArthur testified at length during the earlier hearing on be-
half of the General Counsel and the Union against Respond-
ent. Both were alleged as discriminatees in the complaints
which preceded the hearing. Clearly, unless Respondent can
show that the new policy had some legitimate purpose rather
than merely to get rid of the two aleged discriminatees be-
cause of their union activity and prounion testimony, the
General Counsel’s prima facie case will stand.28

Respondent offered two reasons for its change of policy
which, prior to April 13, was based loosely on seniority with
no limitation on right to recall. The first reason for instituting
the policy, De Magistris testified, was the fact that there had
recently been a large number of layoffs and more were ex-
pected. There might even be a partial shutdown, he added.
De Magistris explained that Respondent announced its new
policy to the employees who had been laid off in order to
let them know that they had a chance to look for another job.

Analyzing Respondent’s first reason for establishing the
policy, | find it unconvincing. Before the change in policy,
laid-off employees could look for another job anytime while
they awaited possible recall. The new policy, in no way af-
fected their right, one way or another, to seek employment
elsewhere. It did, however, do away with any expectation of
recall, in case business improved. Thus, the sole benefit to
be enjoyed from the ingtitution of the new policy accrued to
Respondent who could point to the new policy, in refusing
reemployment to Handy or McArthur should they request re-
call, as available under the previous practice.

The second reason for implementation of the new policy,
according to De Magistris, was that he knew that two |eather
companies were going out of business and he decided that
if he did not have to recall his own laid-off employees, he
could hire the employees of the bankrupt companies and

him.
With regard to De Magistris second reason for imple-
menting the new policy, | cannot credit it as legitimate be-

this reason, that is, because they were able to bring new cus-

28\Wright Line, supra
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tomers in, and that was done before the new nonrecall policy
was implemented. He did not need a new policy to continue
what he had aready been doing. Obviously, De Magistris
converted the temporary layoffs to permanent layoffs so that
he would not longer be obligated to recall employees such
as Handy and McArthur who had given testimony against
Respondent in the earlier cases. This action, | find to be in

Thomas Varin should be sustained on grounds that he was
lawfully permanently laid off.

| have found that the challenge to the ballot of Anthony
Valovic Il should be overruled and that since it is sufficient
to affect the results of the election, it should be counted.

If a mgjority of the valid votes counted, including the bal-
lot of Anthony Valovic I, is cast for the Petitioner, it is rec-

violation of Section 8(fiM DBUflI* ERR17*fiM DNMfla)fiM DBUfI* Effeididd BReMAETyHRIBU EdriRiad fiM DNMTI 1)fiMDBUfI* ERR17* fiM DNM:

The fact that other employees in lay-off status were also
adversely affected by the charge in policy is of no signifi-
cance. Clearly, Respondent could not apply the rule solely
against Handy and McArthur because the discriminatory mo-
tivation would be too obvious. The rule had to be generaly
applied to mask the intent. Besides, De Magistris testified
that if Respondent felt the need to rehire anyone who had
been previously permanently laid off, it could do so. It was
free to pick and choose.

With regard to the 8(fiMDBUfl* ERR17*fiMDNMfla)fiMDBUTl

that after Gregory Handy received his copy of the notice
from Respondent, shortly after April 13, 1993, he brought it
to the Union and showed it to Towne. The Union had known
nothing about the letter. Respondent had not notified the
Union of Respondent’s intention to change its policy on re-
call. The change clearly was unilateral in nature and a viola-

Objections

I have found that Respondent has failed to substantially
comply with the Excelsior rule and that the omissions there-
on warrant the direction of a new election.32

| have also found that the following conduct, occurring as
it did during the period of time between the filing of the pe-
tition and the election, is objectionable and likewise warrants
u%ﬂ iAeFE O ERR 7*f|MDNIWI5)r£|MDBUfI*ERRl?*flMDNI
eenou mter ogatlon of Ficli as to what
about the Unlon and his promise to him that things would
get better, that he would get insurance and some kind of CD
plan if Ficili would give Respondent more time. This con-
versation occurred on April 24.

In light of the above-described objectionable conduct, |

tion of Section 8(fiMDBUfI* ERR17*fiM DNMfla)fiM DBUfl* ERRIEGPANIISRAVHIE: N biRR_spunipg of fMﬁJNMﬁé?ﬁlm@@#IEEmRn* fiMDNMfl a

existed an obligation for Respondent to bargain with the
Union. | find that the obligation to bargain did exist. The
Union represented a majority of Respondent’s employees as
of March 31, and Respondent’s unlawful activity thereafter
clearly had a tendency to undermine that mgjority; so much
so that | find a Gissel30 remedy warranted.

When the Union, in June, first began advising unit em-
ployees that charges had been filed and that the Board had
issued complaints containing allegations that Respondent had
discriminated against Handy and others, these unit employees
became aware that a line had been drawn between the
discriminatees and the Union on one side and Respondent on
the other. Similarly, al were aware that Handy and
McArthur had been on layoff since July and when Respond-
ent, through its letter of April 13, 1993, converted their tem-
porary layoffs to permanent layoffs, the message must have
been clear that anyone who allied himself with the Union
against Respondent would likely suffer a similar fate. The ef-
fects of Respondent’s unlawful conduct, on April 13, 1993,
and before, cannot, in my opinion, be erased sufficiently to
ensure a fair rerun election. | therefore recommend that a
bargaining order issue.3t

Summary
3-RC-9861

The Challenges

I have found that the challenges to the ballots of Terry
Belden, Freddy Beman, and Shelden Jacobson should be sus-
tained on grounds that they are supervisors under the Act.
Similarly, | have found that the challenge to the ballot of

29 Gary Enterprises, 300 NLRB 1111 (fiMDBUfl* ERR17*fiMDNMfl 1999}{@ o

ing advanced any other credible reason for its initiation of the new
rule, has not met its Wright Line burden.

a majority of votes being cast against the Union, then a bar-

gaining order should issue (fiMDBUflI*ERR17*fiMDNMflsee discussion, inf
Board should determine that a bargaining order is not war-

ranted, the election should be set aside and a new election

conducted.

The Unfair Labor Practices

Cases 3-CA-17081, 3-CA-17149, 3—-CA-17350, and
3-CA-17789

I have found that Respondent violated Section 8(fiMDBUfl*ERR17*fiMDN
Wager, in February, interrogating Vaovic and giving him the
impression that the union activity of Respondent’s employees
was under surveillance; by Wager, on February 21, again
giving employees the impression that their union activity was
under surveillance and threatening them with discharge and
plant closure if they continued to engage in union activity.
I have further found that Respondent violated Section
8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERR17* fiM DNMfl(fiM DBUfl* ERF
the employment of Anthony Vaovic Il because of his union
activities.
| have also found that Respondent violated Section 8(fiMDBUfl* ERR17*fiML
(fiMDBUflI*ERR17*fiMDNM(fI3)fiMDBUfl* ERR17*fiMDNMIl, and (fiMDBUfl
laying off Alan McArthur and Gregory Handy because they
testified at unfair labor practice proceedings before an admin-
istrative law judge in previous cases and otherwise engaged
in concerted protected, union activities.
Findly, | have found that a Gissel remedy is warranted,
and that the Union became the collective-bargaining rep-
resentative of the employees in the appropriate unit de-
scribed, supra, as of March 31. Consequently, | have aso
found that Respondent’s April 13, 1993 unilateral institution

f the practice of eliminatin oyee recall from layoffs
Bgéu*&ﬁaiuaf' MM 'é@p&d@\n% {ifth Respondent

or 6 months, isin violation of Section 8(fiM DBUfl* ERR17*fiMDNMfla)fiMDBI

30NLRB v. Gissel Packing Co. 395 U.S. 595 (fiM DBUfl* ERR17*fiM DNMfl1969)fiMDBUfI* ERR17*fiMDNMfl.

31Gissdl, supra.

32Thrifty Auto Parts, 295 NLRB 1118 (fiMDBUfl* ERR17*fiMDNMfl1989)fiMDBUfl*E
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CONCLUSIONS OF LAwW (fiMmDBUflI* ERR17*fiM DNMfI5)fiMDBUfl* ERR17*fiMDNMIl of the Act, | sh
1. Respondent, Demi’s Leather Corp., is an employer en-

and desist therefrom and to take appropriate and affirmative
gaged in commerce within the meaning of Section 2(fiMDBUfI*§I%TI

%W%ﬁﬁ?%ﬁl@dﬁ?ﬂﬂﬁ/ﬂ%ﬂﬁfﬁ&%ﬂ *ERRL7*fiIMDNI
and (fiMDBUfl* ERR17*fiM DNMfl 7)fiMDBUfl* ERRL7* fiM DNMf %Ref, have Tound that employee Valovic Wes termi-

2. The Union is a labor organization within the meaning nategﬁgecause he engaged in union activities in violation of

of Section 2(fiMDBUfl* ERRL7*fiM DNMfI5)fiM DBUfl* ERR17* fi MR B0 YHRE!  ERR17* fiMDNMla)fiMDBUfI* ERR17*fiMDNMl (fiMDB
3. By interrogating employees about their union activities, ~ Were permanently laid off because they engaged in union ac-
giving the impression that their union activities were under  tivities and gave testimony at a Labor Board hearing, in vio- _
surveillance, threateni ng them with d|g:harge or p|ant closure lation of Section 8(f|MDBUﬂ*ERRl?*flMDNMﬂa)flMDBUﬂ*ERRl?*flMDNM
if their union activities continued, and promising them bene- ~ ommend that Respondent be ordered to offer these employ-
fits if they ceased engaging in union activities, Respondent ~ €es immediate and full reinstatement to their former jobs,
violated Section 8(fiM DBUfl* ERR17* fiM DNMfla)fiM DB Ufl* ERRAiBpfiad DN M fgiasmy) fer R 2ofvieEs M 1ffiliba obsFRR17* fiMDNM{ of
4. By terminating employee Anthony Valovic Il because longer exist, to substantially equivalent positions, without
of his union activities, Respondent violated Section 8(fiM DBUfiprefRisiCe: fovt N Maa)drDE UihERFITs falkD Miflglies DB fl* ERR17* fiM DN
and (fiM DBUfl* ERR17*fiM DNMf{l3)fiM DBUfl* ERR17*fiM DNM finek¢hehéastwhole for any loss of pay suffered as a result of
5. By permanently laying off employees Alan McArthur the discrimination against them with backpay computed in
and Gregory Handy because they engaged in union activities  accordance with F. W. Woolworth Co., 90 NLRB 289
and because they testified at an unfair labor practice hearing  (fiMDBUfl* ERR17*fiM DNM{l1950)fiMDBUfl* ERR17*fiMDNMl, with interes
before an administrative law judge of the National Labor Re-  scribed in New Horizons for the Retarded, 283 NLRB 1173
lations Board in Cases 3-RC-9861, 3-CA-17081, 3-CA—  (fiMDBUfl* ERR17*fiMDNMfl1987)fiMDBUfl* ERR17*fiMDNMfl. See also Isi
17149, and 3-CA-17350, Respondent violated Section | ghgl| also recommend that Respondent be required to Ielost _
8(f|MDBUfI*ERRl?*flMDNMfIa)fIMDBUfI*ERRl?*flMDNMfI(fIM%H{B’bﬁ&@%fH&DNMﬂl)fl DBUfI*ERR17*fiMDNMTl, (fiMDBUfl* ERR1

_ 6. By unilaterally intituting a rule eliminating employees It shall be further ordered that the Respondent be ordered
rights to recall from layoffs after a period equal to the lesser 1 amve from its records any references to the discharge
of service with Respondent or 6 months, without prior notice of Anthony Valovic 111 and to provide him with written no-

to the Union and without first affording the Union the oppor- - - -
tunity to bargain with Respondent, Respondent violated Sec- tice of such removal and the fact that his discharge will not

tion 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERR17*fiM DNW@%@@%@%?%&%&WM%@&%%?&'% Mfl and (fiMDBU

7. All full-time and regular part-time production and main-
tenance employees employed by the Employer 4 1ts Jons. W recall rule in violation of Section 8(fiMDBUFI* ERR17*iMDNMTIa)fiMD
(iMDBUII*ERR17*iMDNMfI5)fiMDBUfI* ERRL7+ i MDNMf, | shall recomm

town, New York location; excluding all office clerical em-
ployees, professional employees, confidential employees, ~ a1d make McArthur and Handy whole for any loss of pay
suffered as a result of its implementation, in accordance with

guards and supervisors as defined in the Act, constitute a ~ mE
unit appropriate for the purpose of collective bargaining  the above-described prescription.
within the meaning of Section 9(fiMDBUfl* ERR17* fiM DNMflb)fiM DIBYIfNg ExkeR1 feemartkay iResnerdans. refused to recognize
8. Since March 31, 1992, a mgjority of employees of Re- and bargain with the Union in violation of Section 8(fiMDBUfl* ERR17*fiML
spondent in the aforesaid unit has designated or selected the | shall recommend that it be required to recognize and bar-
Union as its representative for purposes of collective bargain- gain, upon request, with the Union, and to embody any un-
ing. derstanding reached into a signed agreement.
9. By refusing to recognize and bargain with the Union as [Recommended Order omitted from publication.]
the exclusive collective-bargaining representative of the em-
ployees in the aforesaid unit, Respondent has violated Sec-

tion 8(fiMDBUFl* ERRL7*fiM DNMfla)fiM DBUfI* ERR17*fiM DNA@&@MH&%@&B@@W@%%W%W apel (IARBY)

10. The challenges to the ballots of Terry Belden, Freddy P.C.)fiMDBUSl* ERRL7*fIMDNMSI, of Alban
. ] .C. , y, New York, for the Respondent.
Beman, Shelden Jacobson, and Thomas Varin are valid and  \yjjjiam Pozefsky, Esg. (IMDBUfI* ERRL7*fiMDNMflPozefsky, Bramiey & M

must be sustained. .
11. The challenge to the ballot of Anthony Valovic Il is Albany, New York, for the Charging Party.

invalid and must be overruled.

12. Respondent’s failure to substantially comply with the
Excelsior rule warrants the direction of a new election.

13. Respondent’s objectionable conduct, coextensive with
its unfair labor practices, occurring during the period be-

SUPPLEMENTAL DECISION

STATEMENT OF THE CASE

WiLLIAM F. JacoBs, Administrative Law Judge. On April

tween the filing of the petition and the election, warrants the
direction of a new election.

14. The aforesaid unfair labor practices are unfar labor
practices affecting commerce within the meaning of Section

THE REMEDY
Having found that Respondent has engaged in unfair labor

practices within the meaning of Section 8(fiM DBUfI* ERR17* fi M O2UNS¢ )it DEERR BIRRAGHIR OK Apeeh B UM BIRRAIEAERI DNMfl 1)fiM DBU

12, 1994, | issued a decision in the above-captioned matter
in which it was found that the Respondent had engaged in
objectionable conduct and had committed unfair labor prac-

tices in violation of Section 8(fiMDBUfl* ERR17*fiMDNMfla)fiMDBUfl* ERR1
2(fiMDBUfl* ERR17*fiMDNM({I6)fiM DBUfI* ERR17* fiM DNMfl adcC(fi MieBdettirRmRinet tided XinoimysnoD Bagf) * @RBlLzdid DNMTl of the Act.

law, and a recommended Order.
On April 13, 1995, the Board issued an Order Remanding,
consisting of four numbered paragraphs, each paragraph con-
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with the instructions contained in the remand, | shall address
each of the paragraphs separately and in numerical order.t

The Remand
Paragraph 1 of the remand states:

1. The Respondent excepts to the judge's conclusion
that Plant Superintendent Donald Wager violated Sec-

was—he would fire us all or shut the mill down and
start over or just, you know, get rid of us one by one.
He just wanted us to give him more time to get finan-
cialy sound, to get him the chance to give the benefits
that he promised. [Tr. 128-129.]

Wager testified with regard to the subject here under con-
sideration that he had a meeting with the employees probably

tion 8(fiMDBUfI* ERR17*fiM DNMfla)fiM DBUfI* ERR17* fi MEiduintf| (Fié Bt &R R b7 Febivt TRNM LI IVERAER S fEFRERIFR 7l DDAV . ol Belyfi

The judge, at page 15 [11]2 of his decision, finds
that Wager, at a February 21, 1992 meeting, gave em-
ployees the impression that their union activity was
under surveillance and threatened them with discharge
and plant closure if they continued their union activity.
This finding seems to be based on employee Anthony
Valovic's testimony. The judge, at page 25 [16] of his
decision, discusses Wager's and employee Handy's tes-
timony concerning the same meeting. At this point, the
judge, incorrectly stating that there was no ‘‘corrobora
tive testimony,” credits Wager's version over Handy’s
and finds no violation.

We find that the judge has made internally inconsist-
ent findings regarding the February 21 meeting—i.e.,

that he called the meeting because of tension in the mill
brought about by the fact that the owners of the Company,
De Magistris and Greenough and some of their relations
were coming in on the weekends, and working Saturdays and
Sundays doing the work ordinarily done by Respondent’s
employees. This resulted in the rank-and-file employees not
getting their full 40 hours of work per week and a great deal
of dissatisfaction. By calling the meeting, Wager hoped to
‘‘set the people straight . . . and just calm them down.”” (fiM DBUfl* ERR17*fil
1142.)fiMDBUfl* ERR17* fiM DNMfl
Wager testified that he invited several employees whom he
“really knew,” including Vaovic and Handy, to the 9 am.
meeting in the breakroom. (fiMDBUfl*ERR17*fiMDNMfITr. 1142-1143.)fiM
Wager, he first discussed with the employees present, the

crediting testimony that Wager made 8(fiMDBUfl* ERRL7* fieBkexid| siybivi (heiug *deRe Dy thel DN el i r EIRIRAITE fi M DNMfl 1)fi M DI

at the meeting, but, later, crediting Wager and finding
that he made no unlawful statements at the meeting.
Moreover, when he credits Wager, the judge bases his
finding on the failure of any witness to corroborate
Handy’s testimony—although the record shows that
Valovic testified similarly to the same incident.

Because we cannot reconcile the judge’s findings, we
shall remand this proceeding for the judge to explain or
reconsider his credibility findings and resolution of this

8(ﬁ|v|DBUﬂ*ERRl?*ﬁMDNMﬂa)fiMDBUﬂ*ERRl?*fiMDNMﬂ(ﬁﬁt?%“tﬁ

The Meeting of February 21, 1992

Testimony

With regard to the meeting in question, Valovic offered
the following testimony:

Q. Now, directing your attention to on or about Feb-
ruary 21, 1992, did you have occasion to hear remarks
made by Mr. Wager?

A. Yes. It was right around break time he had just
been in a meeting in the office with Mike De Magistris,
and | would imagine Barry was there, too.

A. Donny came into the break room, said | need to
talk to you guys. Just about everybody that was work-
ing there was present at the time. He sat down, and he
said, we heard that there's some union talk going on.
He said that Mike wasn’t happy with the talk that there
was union going to be coming. He didn't want the
Union. That if we kept up with union talk, that he

1Throughout this Supplemental Decision, references to the tran-

script are designated by “*Tr.”” followed by the page number(fiM DBUfI*E

erences to the exhibits of counsel for the General Counsel and the
Respondent are designated by ‘*G.C. Exh.”” and ‘‘R. Exh.,”” respec-
tively, followed by the exhibit number. References to the origina

(iMDBUfI* ERR17*fiMDNMfITr. 1143.)fiMDBUflI* ERR17*fiMDNMfl He con
complaint and promised to spesk to the owners and
‘*straighten things out so people would get their hours.”’ (fiM DBUfl* ERR17*fil
1143.)fiMDBUfl* ERR17* fiM DNMfl

At this point, according to Wager, employee Steve Beck
suggested that maybe the employees ‘‘should get a union in
here’’ and he, Wager, replied,

| just said, you know, its up to you guys. | go, this
i ” - y ; _
e L PAEB T A Bhn tetin
unions are good as far as getting benefits and, you
know, things like that, but—even pay increases, but |
said as far as sticking up for good workers, they don’t.
They stick up for the bad workers. [Tr. 1143.]

Wager explained that in discussing unions at this meeting,

he had Local 1712 in mind, a local with which he had some

connection at a previous place of employment. He mentioned

a case involving an employee named Ronnie Hart who had

worked for Independent when both he and Handy were

working there. Hart, according to Wager, was written up be-

cause of some incident that had occurred and was given a

pink slip. Apparently, a grievance was filed but was mis-

handled by the union representative and Hart lost his case.

(iMDBUfI* ERR17*fiMDNMfITr. 1144-1145.)fiMDBUfl* ERR17*fiMDNMTl Ir

why he felt unions were ineffectual, Wager testified that both

he and Handy were in agreement that the Union did not op-

erate effectively at Independent. He stated that Handy dem-

onstrated at this meeting that he, himself, was against unions

by pointing out, in agreement with Wager, that the Union

“*didn’t even stick up for Ronnie.”” (fiMDBUflI* ERR17*fiMDNM(fITr. 1144.)fiM
On cross-examination, Wager was asked if during the pe-

L R s DT RS Wi nercces v Ut ERR

and whether the desire for increased benefits was a part of
the tension that caused him to cal the meeting. (fiMDBUflI*ERR17*fiMDNM

decision are designated **JD’* followed by the page number(fiM DBUfl* ERRIZ3f)fild BN BRUT* BRI NKN Dmeply, Wager denied that anyone askec

2See also JD 44 [26-27].

increased benefits prior to the meeting or that the desire for
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increased benefits contributed to the tension which gave rise
to his caling the meeting. He stated that he did not think
that anyone brought up the subject of increased benefits at
the meeting. | credit this position of Wager's testimony.
Wager testified that the meeting lasted 15 minutes and that
Valovic left halfway through to unload a truck.
Handy offered the following testimony:

Q. Directing your attention to again another date to-
wards the end of February, did you hear remarks made
by Mr. Wager?

A. Yes, | did.

Q. Where was this?

A. The men’s coffee room and dressing room.

Q. What time?

A. Approximately 9 am.

Q. Was anyone else present?

A. About eight to ten employees present, other than
myself. Among them, Steve Beck, Ernie Bentley, Tony
Valovic. It's about al | can put actually names on
faces. We were in the midst of our morning coffee
break, just shooting the breeze.

Donny walked in, guys, I've got to talk with you. He
says, Greg, you've been after me about a meeting be-
tween the employees, including yourself and Mike, con-
cerning benefits. Mike has heard some union tak
around the shop, that maybe the Union is the best way
to go to get these things. You've just got to stop this.
If you guys want a job, you want to protect your job
security, your future here and try to get anything at all,
you've got to shut your mouth about the Union around
Mike. He's in the office now blowing his stack, telling
me that | have to come out here and tell you guys that
if a union vote is affirmative, he will close the doors,
lock the doors, was the exact words he used, terminate
every part of a union body that remains in this place,
namely, the workers that he knows support the union
when he finds it out. And at the same time, if worst
came to worst, worst-case scenario, he would close the
shop, entirely, change its nhame and go into another
business to prevent the union being part of Demi Leath-
er. And he indicated that Donny told me at the time,
he says, Greg, you have previous experience with the
union in a union shop, and Mike is saying to me, si-
lence you, or your job and everybody that's associated
with you in this union activity and union feelings go
with you. And you don’t want to lose 27 years just be-
cause the union is the right way to go.

And he went back downstairs, and we finished our
break. In fact, | don't think we had any break left. [Tr.
336-338.]

Q. Prior to these remarks by Mr. Wager, what if any,
discussion concerning a union had you observed in the
Plant?

A. | had not observed union activity as such. Dif-
ferent—various employees, Mr. Steve Beck, Mr. Ernie
Bentley, to name two prominent people, had come to
me and asked me to go along with them in supporting-
trying to get a union vote and organize a union shop.
And to formulate some ideas and more or less take over

leadership along with them in getting the Union vote
obtained. [Tr. 339.]

Findings

With regard to the meeting of February 21, 1992, | made
the following findings:

On or about February 21, De Magistris had a meet-
ing with Wager and possibly with Greenough. After the
meeting, Wager went into the break room where all of
the employees had gathered. Wager sat down and said
that they (fiMDBUflI* ERR17*fiM DNMflmanagement)fiM DBUfl* ERR17*fi
union talk going on, that Mike was not happy with the
talk that there would be a union coming in. He said that
Mike did not want a union and that if the employees
kept up the Union talk, he would fire them all or would
shut down the mill and start over, or would just get rid
of them one by one. Wager said that De Magistris just
wanted the employees to give him more time to get fi-
nancialy sound so that he could eventualy give them
the benefits he had promised them. [JD 15 [11] ]

A comparison of my findings (fiMDBUfl* ERR17*fiMDNMflID 15 [11])fiMI
testimony (fiMDBUfl* ERR17*fiMDNMfITr. 128-129)fiMDBUflI* ERR17*fiM DI
Valovic's testimony to conclude that Wager engaged in the
8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERR17* fiM DNMfl(fiM DBUfl* ERF
tained in both is virtually identical.

The reasons | chose to credit Valovic's testimony are sev-
eral. First of al, as stated in my origina decision (fiMDBUflI*ERR17*fiMDN
[6])fiMDBUflI* ERR17*fiMDNMfl, my findings of fact were based, among othe
my observation of the demeanor of the witnesses including
that of Anthony Vaovic who gave me no reason to doubt
his veracity.

Secondly, the subject matter of ‘‘union talk’’ was a likely
subject for Wager to have discussed at the meeting because
as | stated in my original decision:

Valovic testified that while still employed at Demi’s,
he had openly discussed with other employees, Steve
Beck and Greg Handy in particular, the benefits of
unionization. These discussions were based on his
membership in the Union at the Independent Leather
Company and took place openly, right on the floor at
Demi’s. Valovic credibly testified that he tried through
such conversations to organize the employees at the
mill. | find that it was just such conversations which
gave rise to Wager's meeting with the employees, de-
scribed above, during which he threatened them with
discharge if they continued their union talk. [JD 16
[12]]

Thirdly, Wager never testified concerning the alleged
8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERR17* fiM DNMfl(fiM DBUfl* ERF
on the stand to describe what had occurred at the meeting
and although he testified as to some of what he and others
present did say, he was not asked to deny and did not deny
making the 8(fiM DBUfI* ERR17*fiM DNMfla)fiM DBUfl* ERR17* fiM DNMfl (fiM
| find that had Wager been asked, he could not have honestly
denied and therefore would have admitted the statements at-
tributed to him by Vaovic.
The record is clear that Wager did not deny Valovic's ac-
count of what was said by him at the February 21 mesting.
However, neither did Vaovic deny Wager's description of
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the meeting. Indeed, the two witnesses could have been de-
scribing different meetings but in the absence of evidence to
the contrary, | find that there was just one meeting and that
the testimony of both Vaovic and Wager was accurate, as
far as it went, and should be regarded as supplementary rath-
er than contradictory, contrary, or even complementary.

The Remand-Analysis

The first relevant sentence of numbered paragraph 1 of the
remand states:

The judge, at page 15 [11] of his decision, finds that
Wager, at a February 21, 1992 meeting, gave employ-
ees the impression that their union activity was under
surveillance and threatened them with discharge and
plant closure if they continued their union activity. The
finding seems to be based on employee Anthony
Valovic's testimony.

It is true that | made the findings (fiMDBUfl* ERR17*fiMDNMflJQ

based on Valovic's testimony (fiMDBUfl* ERR17*fiM DNMfITr.

Handy testified that after Wager walked into the room and
told the 8 or 10 employees present that he had to talk with
them he immediately turned to Handy and said:

Greg, you've been after me about a meeting between
the employees, including yourself and Mike, concerning
benefits.

This description of the opening of the meeting could be
significant evidence if credited, particularly in proving the al-
legation concerning the discriminatory termination of Handy.
If credited, it would indicate that Handy had been pressing
Wager for a meeting with De Magistris to obtain increased
benefits for the employees, that Wager was acknowledging
having been the target of such pressure and that the meeting
had been called as a result of Handy’'s efforts to address the
subject of increased benefits.

Inasmuch as this portion of Handy’s testimony is of sig-
nificance in proving Handy’s case of discriminatorily moti-
vated termination, it _should have been thoroughly inves-

11:)”&4«9&%?1 et r{%@ htiost 1heYc4& Sshould

AP F R M theandithaldpresent

were included in my conclusions of law. (fiMDBUfI* ERR17*fiVdp i thdBeidh [8yTeHEMiRR Bk skt 7oifi BN laddned to

only question is, why did it only ‘‘seem’’ to the Board that
my findings and conclusions were based on Valovic's testi-
mony when the language of both was virtually identical. It
should have been obvious.

The Remand continues:

The judge, at page 25 [16-17] of his decision, discusses
Wager's and employee Handy’s testimony concerning
the same meeting.

This is true. On the same page, however, | quoted al of
Handy's testimony verbatim in order to indicate to the reader
of the decision that it had not been overlooked but had been
considered. Handy’s testimony concerning the February 21
meeting was also included in its entirety in order to revea
as clearly as possible that it contained testimony which was
both consistent and inconsistent with the testimony of other
witnesses.

After carefully analyzing Handy’s testimony, | decided not
to rely on it for the purpose of corroborating Valovic's testi-
mony because it was flawed. Inasmuch as | had aready de-

termined that Valovic's testimony was credible (ﬁMDBUfI*ERR\MWWQN

the case with the specific question asked, ‘‘Did Wager make
this statement?’4 If the information contained in this piece
of Handy’'s testimony did not come to the attention of coun-
sel for the General Counsel until he was assigned the case
for trial, it was incumbent on him to conduct an investigation
himself or through assistance asking the above question of
each of the individuals present at the meeting.

I have no reason to believe that the Region did not con-
duct a thorough, competent, and professional investigation in
order to find some support for the portion of Handy’'s testi-
mony here under discussion. Unfortunately, once again,5 not
one of the 8-10 employees present corroborated Handy’s tes-
timony that Wager made the statement. Not even Valovic, an

aleged 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfI* ERR17*fiM DNMfl(fiMDB

point, though he had much to gain by doing so.

Without corroboration, that leaves Handy's accusation
standing aone against Wager's denial. Whereas Handy’'s
statement indicates through implication that Wager called the
meeting a Handy's behest to discuss promised increased
benefits Wager's testimony was that the meeting was called

discuss emlployee tension brought about by dissatisfaction
ement was doing the employee’s

16 [11-12])fiMDBUfI* ERR17*fiMDNMIl, that Wager never dml%magmg,éggeﬁagements

attributed to him by Vaovic, and the statements were clearly

uch as did not deny making the statements
violaive of the Act (IMDBUII*ERRL7*fiMDNMIID 44 [27))iMRED TARRIRLA MM ol e Ao BERR17* fMDNMA2)iMDB

use Handy’s very questionable testimony to support Valovic.
There was no reason to saddle Valovic’s testimony with the
disinformation, hyperbole, and anachronisms contained in the
testimony of Handy about the February 21 meeting. To do
so would unnecessarily cast doubt on Valovic's testimony
because of inconsistencies made apparent by a comparison of
the testimony of these two witnesses.

In support of my determination that Handy's testimony
should not be used to support Vaovic's version because of
its inherent unreliability, |1 will analyze Handy's testimony
here and point out its flaws:3

3See fn. 12 for my origina evauation of Handy’s testimony in
general.

reason for calling the meeting in the first pace was of little
consequence to Wager or to the Respondent. On the other
hand, if Handy could show that the meeting at which the

8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR17*fiM DNMfl(fiM DBUfl* ERF

activities, it would support his own case.

Further, if as Handy implied, the meeting was arranged to
discuss benefits, why was De Magistris not invited since he,
not Wager, was the only one who had the authority to grant
increased benefits.

4| conducted and supervised such investigations as a trial attorney
and supervising attorney in the Regions from 1959 to 1975. They
numbered in the thousands.

5See D 7, fn. 12.
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| find that the statement that Handy attributed to Wager,
i.e:

Greg, you've been after me about a meeting between
the employees, including yourself and Mike, concerning
benefits.

was more disinformation injected into the record for the pur-
pose of impressing upon the administrative law judge, the
Board and everyone else that he was a key figure throughout
the union campaign. The injection of this disinformation was
not just to support his case as an aleged discriminatee but
to draw attention to himself and enhance his role in an ongo-
ing campaign of self-aggrandizement.

basis for corroboration, there are glaring inconsistencies in
the testimony of each that rule out mutual corroboration.
Thus, whereas Valovic testified as to threats involving plant
closure and other dire consequences if the employees kept up
with the union talk, Handy testified to similar threats if a
union vote were affirmative.

Since union talk was going on as of February 21 and be-
fore and since management was aware of such talk, it is in-
deed credible that such threats as Vaovic described might
well follow. And | have found that they did. However, as of
February 21 not a single employee of Respondent had even
signed a union card. The first cards were signed on March
30, the petition was filed April 1 and the consent agreement

providing for an election was not signed until April 14. |

According to Handy’s directly quoted testimony (flMDBUfI*EBR;’maw PRMADHEX i MEEHHEERR HaHY R M dse the

Wager continued:

Mike has heard some union talk around the shop,
that maybe the Union is the best way to go to get these
things. You've just got to stop this. If you guys want
a job, you want to protect your job security, your future
here and try to get anything at all, you've got to shut
your mouth about the union around Mike.

A comparison of this portion of Handy's testimony with
that of Valovic shows certain similarities, namely that both
attribute to Wager’s statements that De Magistris was aware
that there had been union talk going on and that he was un-
happy about it. However, whereas Vaovic's testimony is
factual, concise, and credible, Handy's reads like a stream of
CONSCi OUSNESS.

plant in the event of an affirmative union vote was anachro-
nistic to the February 21 meeting and should not be relied
upon as corroborative of Valovic's testimony.

Handy’s testimony concerning the meeting concluded with

Wager alegedly saying:

Greg, you have previous experience with the Union
in a union shop, and Mike is saying to me, silence you,
or your job and everybody that's associated with you
in this union activity and union feelings go with you.
And you don’'t want to lose 27 years just because you
feel the Union is the right way to go.

Once again, | find that Handy’s uncorroborated rambling
account of this threat personally targeting him as the leader
of the union activity was designed to support the allegation

Handy continued (fiMDBUflI* ERR17*fiMDNMfIID 16)fiM DBURt ERREGRENY tesiifiheg dhabiVd e@rssaidde up out of

He's in the office now blowing his stack, telling me
that 1 have to come out here and tell you guys that if
a union vote is affirmative, he will close the doors, lock
the doors, was the exact words used, terminate every
part of a union body when he finds out. And at the
same time, if worst came to worst, a worst-case sce-
nario, he would close the shop, entirely, change its

whole cloth with no basis in fact.
Paragraph 1 of the remand continues:

At this point, the judge, incorrectly stating that there
was no ‘‘ corroborative testimony,’’ credits Wager's ver-
sion over Handy’s and finds no violation.

Keeping in mind that the findings of fact concerning the

meeting of February 21 (fiMDBUfl* ERR17*fiMDNMflID 11)fiM DBUfl* ERR
credited testimony of Vaovic (fiMDBUfl* ERR17*fiMDNM{ITr. 128-129)fiM D
clusions of law (fiMDBUflI*ERR17*fiMDNMflID 27)fiMDBUfl* ERR17*fiMDI

name and go into another business to prevent the Union
being part of Demi Leather.

With regard to Handy’s reference to De Magistris blowing
his stack and telling Wager to go out and threaten the em-
ployees, | found initially that the statement was not credible
because it was not supported by any of the 8 or 10 employ-
ees present nor by Vaovic who made no reference to it.
Valovic certainly would have been helped with his own dis-
criminatory discharge case by attesting to the truth of this
portion of Handy’s testimony but did not do so. | find he did
not do so because the statement was never made.

Wager denied that he was instructed by De Magistris or

anyone else to call the meeting (iMDBUfI* ERR17*fiMDNMfITr. (ﬁM@BM@EﬁMﬁWBNMMM@ﬁm%m@*ﬁMDNMﬂ that failure

denied instructing Wager to make threatening statements on

appear anywhere on page 16 of my original decision, the
Board's apparent application of the corroboration discussion
to his testimony is in error. | did not ‘‘incorrectly state that
there was no corroborative testimony’’ with regard to the
meeting of February 21. Rather, | correctly stated that no one
was called by the General Counsel to support Handy’s testi-
mony over Wager's testimony where there was a conflict be-
tween these two witnesses and no one was caled by Re-
spondent to support Wager's testimony over Handy's testi-
mony where there was a conflict. | stand by my statement

nesses unnecessarily |eft me with a one-on-one credibility de-

his behalf. (fiMDBUfl* ERR17*fiMDNMfIJD 16.)fiM DBUfI* ERR1 i [ Mk fingnier thdheraamsnis dicadi spigie there

ration and in light of Wager's credited denial, Handy’'s ref-
erence to De Magistris part in setting up the meeting was
another flight of fancy on Handy's part introduced testi-
monialy as disinformation for the purpose of supporting his
own case and the cause he espoused.

Although the threats attributed to Wager by Vaovic and
Handy are quite similar and, at first blush, appear to be the

was a conflict in their testimony and for reasons discussed
at length above, credited Wager over Handy.

In the third part of numbered paragraph 1 the remand
states:

We find that the judge has made internally inconsist-
ent findings regarding the February 21 meeting—i.e.,
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crediting testimony that Wager made 8(fiM DBUfl* ERR17* fiM DNWidrayird D Riét R Riaifid/NY b (fivel RBIgH tERR 1isfiM DNMfl 1)fiM DE
at the meeting, but, later, crediting Wager and finding finding on the failure of any witness to corroborate
that he made no unlawful statements at the meeting. Handy’s testimony—although the record shows that

L . - . , , Vaovic testified similarly to the same incident.
In reviewing my own original decision, | find no inconsist-

ent findings, internal or otherwise. | credited Valovic's testi- This statement, | consider an accusation of negligence
mony (fiMDBUfI*ERR17*fiMDNMfITr. 128-129; JD 11, 12, 27)fMB i * EREEE/MERIM] SF%M%W%@(B{%%W ERR17*fiMDNMf

statements at the meeting. No place in my decision did |
find, as falsely charged in the remand, that Wager made no
unlawful statements at the meeting. This conclusion is based
on careless reading of my decision by the Board's staff. The
relevant part of the decision is to be found at JD 16-17:

original decision by the Board's staff. Having misread both,
the Board's staff came to a faulty conclusion which it appar-
ently communicated to the Board. It is recommended that the
Board's staff reread the record in light of my explanation as

to the reasons for my findings and conclusions.

As to the statement that ‘‘the record shows that Vaovic
testified similarly to the same incident,”” | found in my origi-
nal decision that the differences outweighed the similarities
and that Vaovic's credited testimony concerning Wager's
threats against employees who continue their union talk and
Handy’s anachronistic testimony concerning Wager's threats
against employees who cast an affirmative union vote are not
corroborative. | still do not find them corroborative.

The final paragraph in section 1 of the Remand states:

Clearly, Handy’s and Wager’s descriptions of what
was said at the meeting differ markedly. Nevertheless,
despite the fact that there were 8 or 10 employees
present during Wager's speech, some of whom were
eventually to sign union authorization cards a few
weeks later, General Counsel failed to call any of them
to support Handy's testimony. Likewise, Respondent
failed to call any of them to support Wager’s testimony.
Thus, the finder of fact is unnecessarily left with a one-
on-one credibility decision to make.

| find with regard to the content of this meeting that
Wager's description of it is more credible than
Handy’s. Surely, someone could have corroborated one
version or the other. In the absence of any corrobora-
tive testimony, | find no violations.

Because we cannot reconcile the judge’s findings, we
shall remand this proceeding for the judge to explain or
reconsider his credibility findings and resolution of this
8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR17*fiM DNMfl (fiM DBUfl

- ) ) i Inasmuch as the remand offered me the choice of explain-
Thus, Valovic's testimony is not discussed at JD 16-17.  ing or reconsidering my credibilit findings. | have chosen
Nor is Wager's failure to deny 8(ﬂMDBUf|*ERR17*f|MDNMf{g?@%%ﬁpgﬁéﬁﬁﬁgj%*m%%mg@aﬁ%a%@%ygmw1)f||v|DBUﬂ*ER
malters are discussed to a conclusion a JD 11-12 and 27.  yeegnge the findings and resolution of the 8(fiMDBUTI*ERRL7iMDNMfla)fi)
The discussion on JD 16-17 concerns only Wager's and Paragraph 2 of the Remand states
Handy's affirmative testimonial statements and a comparison
of the two for credibility purposes. As more fully explicated
above, | found Wager's statement that the tension which
gave rise to the meeting was based on management doing the
employees work on weekends and its conseguent depriva-
tion of hours more credible than Handy's statement that the
meeting was based on his persona request for a meeting to
discuss promised benefits. Similarly, | credited Wager’s testi-
mony over Handy’ s_v_vherever tr)ere wes a direct conflict. My junction with supplemental findings regarding the
rosbaiiinii e Ao ARt 8(fiMDBUFl* ERRL7*fiMDNMfla)fiMDBUII*ERRL7*fi MDNMfi (fi MDBU
12. My reasons for r_10t addressing the 8(fiMDBUfIfERRl?*fiMDN{YIfIJSa){irll\J/IeD%%JtﬂTEr%ﬁ%g*iflian[])leé)/lrll‘l ngl Dg&{%%%R%g*ﬁgﬂ DNMfl1)fiMDBUf
\c’)\t/)f‘,?gjg‘”he” comparing Wager's and Handy's tesimony Is - o i ated Section 8(fiMDBUfI* ERR17*fiMDNMfla)fiMDBUfI* ERR17*
y because there was no direct conflict involved with o - v . X

regard to the 8(fiMDBUfI*ERR17*fiMDNMfIa)fiMDBUfI*ERRl?ﬁqW[BWﬁqﬂU@SU |VéWf7$fWBRIM‘?[1 WB%’ﬁe‘EF@EX?*ﬁMDNMﬂ Sate
the violative statements nor even address them. Moreover, 2+ Stalements as evidence of antiunion animus. It is not true,
since | had already found that they had been made (fiMDBUfI* ERWEFEiniiskiNIg fEpa§remanded the decision to me for the

12)fiMDBUSfI*ERR17*iMDNMfl and concluded that they waﬂ%l%@%é%ﬁﬁﬁi’?@ﬁmmﬁmﬁﬁsWQJFP%RR_NWMDNMﬂ
since | quoted al of Handy's testimony concerning the meet- 8(fi M_D_BUfl ERR17’_‘fII\/_lDNMﬂa_)fIMDBUﬂ*ER 17*fiMDNM{l(fiMDBUflI* ERF
ing, including the violative language, there appeared to beno  €xplaining or reconsidering my findings. Inasmuch as | have
purpose in discussing it further. The comparison of Wager's ~ €hosen to explain my original findings by indicating the var-
and Handy’s affirmative testimony on JD 16-17 has nothing ious citations in the‘ transcript Whlch ! relied upon, anq indi-
to do with Valovic or the 8(fiMDBUfl* ERR17*fiM DNM{la)fiM DBUAG BRAEH: g DRAUHH NDRUSH giRp e NADNMIFD 1@ DB UfI* ERR17 fil
attributed to Wager in his, Valovic's, fully credited testi- ~ Board's staff and/or Board ignored, misread or misunder-
mony. Nor does the comparison have anything to do with ~ stood, I find no reason to reconsider or change my findings
anything that Wager did not say. The reasons for my refus= ~ Or my conclusions. In the absence of any changes in my
ing to use Handy's testimony to support Valovic's testimony findings and conclusions regarding the 8(fiM DBUfl* ERR17*fiMDNM/fla)fiM DE

have been explicated above as have been my reasons for tion, there are no grounds for reconsideration of the 8(fiMDBUfl* ERR17*fiM
crediting Wager's affirmative testimony over that of Handy.  allegation concerning Valovic's termination.
The Remand continues: Paragraph 3 of the Remand states:

In finding that Respondent violated Section 8(fiMDBUfl*ERR17*fiM
by discharging Vaovic, the judge specificaly relies on
Valovic's version of Wager's February 21 statements as
evidence of antiunion animus. Given that we are re-
manding for the judge to reconsider his findings regard-
ing the 8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUfl* ERR17* fiM DNMfTl (fi
8(fiMDBUfI* ERR17*fiM DNMfla)fiM DBUfl* ERR17*fiM DNMfl (fiM DBUTfl
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3. The Respondent excepts to the judge's finding
that, on April 24, the Respondent’s co-owner and agent,
Barry Greenough, interrogated employee Michael Ficili
about union activity and promised him that things
would get better in the future.

Ficili testified that he worked on April 24 and the
conversation occurred when he went to the office to
pick up his paycheck. In crediting Ficili, the judge does
not acknowledge that the Respondent’s testimony and
documentary evidence conflicts with Ficili’s testimony.
The Respondent submitted documentary evidence indi-
cating that Ficili did not work on Friday, April 24, or
any other day that week. Moreover, Greenough’s testi-
mony, which, although not a specific denial, could be
considered a denia that he interrogated Ficili or made
promises. We shall therefore remand this proceeding for
the judge to address the conflicting evidence and to re-
consider his credibility finding.

The Events of April 24, 1992

Testimony

When | saw and heard Michael Ficili testify, | was im-
pressed with his demeanor as a witness, his straightforward
delivery and his attempt to keep the record straight. Indeed,
when counsel for the General Counsdl inadvertently and mis-
takenly supplied April 17, 1992 as the date of his conversa-
tion with Greenough, which is the subject of humbered para-
graph 3 of the remand, Ficili took pains to correct the record
to state that the conversation occurred on the Friday before
the election which was April 24. Nothing has occurred be-
tween the time | heard Ficili testify over 2 years ago and the
present to diminish my appreciation of his credibility. | have
not seen Ficili since he was on the stand and inasmuch as
| doubt that any of the Board's members or their staff have
ever met him, | would hope that they would rely on my
credibility findings at least to the extent that they are based
on outward manifestations.

| aso based my credibility findings on the content of
Ficili's testimony. He described his conversation with
Greenough in great detail and with particularity and attention
to the subject matter discussed. Thus, Ficili described how he
happened to be on the premises and how the conversation
between Greenough and himself had arisen. He explained
that he had a payroll check coming and had come to Re-
spondent’s facility for the express purpose of picking up this
check. He had not made any arrangements in advance and
intended to pick up the check from anyone who happened to
be there. He testified, most convincingly, that he considered
waiting until Monday to go to the plant to get his check but

Respondent)fiM DBUfI* ERR17*fiMDNMfl (fiMDBUfl* ERR17*fiMDNMfITr. 2¢

his daytime employer, Niagara Mohawk at 4 p.m. (fiMDBUfI*ERR17*fiMDN

60)fiMDBUfl* ERR17*fiMDNMfl and had come over to Respondent’s plant fron
When Ficili arrived at the plant it was after 5 p.m. but be-

fore 7 p.m. The office staff had apparently left for the day

and Greenough was the only person there from whom Ficili

could request his check. (fiMDBUfI*ERRL7*fiMDNMfITr. 269.)fiM DBUflI* ER

into the office to get his check. (fiMDBUflI* ERR17*fiMDNMf{ITr. 258.)fiMDBU
According to Ficili’s credited testimony, Greenough just

started talking. He wanted to know if Ficili had heard any-

thing about the Union or knew of any employees who were

trying to start the Union. Ficili replied in the negative and

added that he did not know anybody so involved. Greenough

then asked Ficili if he knew what the Union does for em-

ployees. Ficili replied that he did not, then explained that he

was new to the subject. Ficili testified that he answered

Greenough's questions the way he did because he was aware

of what was going on but ‘‘was scared.”’ (fiMDBUfl* ERR17*fiMDNMfITr. 258
Inasmuch as it was then Friday evening and the election

was scheduled for the following Monday morning, it is un-

derstandable why Greenough would take this opportunity to

discuss unionization and its consequences with Ficili. He told

Ficili that employees who join a union must pay union dues

but then the Union does not do anything for them and is not

there when the employees need them. (fiMDBUfl* ERR17*fiMDNMfITr. 258, 27
Greenough aso told Ficili that he and De Magistris need-

ed more time and promised that things would work out and

would get better. He said that they were just in the process

of forming the business and that they would take care of in-

surance for the employees and similar matters later. Explain-

ing further, Greenough advised Ficili that what he wanted to

do was to get some kind of money market, a CD plan, or

something like it, to which everybody would initially contrib-

ute, then later withdraw money. Ficili admitted that he did

not fully understand what Greenough was talking about, but

then again did not really care. (fiMDBUfl* ERR17*fiMDNMfITr. 258, 270.)fiMC
Ficili testified that the meeting with Greenough lasted be-

tween 45 minutes and an hour and that although he and

Greenough were aone in the office while the conversation

was going on there were people outside the office. In one of

those marvelous instances where the addition of a non-

essential detail to testimony can flesh out a description of an

event to make it credible, Ficili noted that while his con-

versation with Greenough was going on, Greenough’'s son

was just outside the office, waiting to get his jacket out of

the office. (fiMDBUfI*ERR17*fiMDNM(fITr. 268.)fiMDBUfl* ERR17*fiM DNMf
Greenough also testified concerning the events of April 24.

(iMDBUflI*ERR17*fiMDNMfITr. 1061-1063, 10671068, 1097—1100.)fiMDBL

testimony concerned matters not in dispute such as his work-

“‘needed the money.” (fiMDBUfl*ERR17*fiMDNMfITr. 258, 269fifrDN3 oHbinaRMRET thiy! DeNiviEn Theshtrsteadny. 38 afm. and

significance for two reasons. First, Ficili implicitly, if not ex-
plicitly, stated that he did not work for Respondent that day
and was not even at the plant earlier that day, otherwise he
would have gone to the office and picked up his check dur-
ing business hours. Second, he stated that he had a perfectly
credible reason for visiting the plant that evening, i.e., Re-
spondent owed him a check, he needed the money so he
came to the plant to get it. This testimony establishes the
basis upon which the meeting between Greenough and Ficili
could have and did, in fact, take place at the time it did.

4 p.m. (fiMDBUfI*ERR17*fiMDNMfITr. 1062, R. Exh. 60, Tr. 1097—1100.)fi
these hours, Greenough testified that between 7:30 am. and
11 am. he worked in the office of Mohawk doing paperwork
because of inclement weather. At 11 am. Greenough and his
supervisor left the office to work on station valves and other
equipment in the Gloversville area. (fiMDBUfI*ERR17*fiMDNMTITr. 1062, F
Tr. 1097-1100.)fiMDBUfI*ERR17*fiMDNMfl All of Greenough's testimony
the events of April 24 followed the conclusion of Ficili’'s tes-
timony on the subject. Yet, whereas Ficili pinpointed the
time of his conversation with Greenough as occurring in the

Ficili had just gotten off work at his second employer (fiMDBUNERRER 17&fAEND/ &mdt 7 p.m. most of Greenough's testi-
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mony was directed at proving that he made no violative
statements between the hours of 7:30 am. and 4 p.m.

Other than Greenough'’s testimony described in the imme-
diately preceding paragraph, Greenough offered the following
in refutation of Ficili’s description of the events of April 24

(iMDBUfI*ERR17*fiMDNM(ITr. 1061)fiM DBUfI* ERR17*fiMDNMfl:

Q. Directing your attention to April 24, 1992, do you
recall what you were doing that day?

A. No, | don’t. Tr. 1063

Q. Were you at the Demi mill on April the 24th,
19927

A. No.

Q. Do you recal if you were at the Demi mill the
evening of April 24, 19927

A. | don't recall, no. Tr. 1067-1068

Q. Do you know Mike Ficili?

A. | know who heis.

Q. Did you have a private discussion with Mike
Ficili?

A. WEe' ve taked a little bit, but. . . .

Q. Where did you talk with him?

A. Just on the floor a couple of times, just basicaly,
you know, just hello, how’s it going.

Q. Do you recall when?

A. No.

Q. Do you recall during what hours such a conversa-
tion might have occurred?

A. No, | couldn’t. | don’t.

Q. Do you recall what subject was discussed?

A. No.

Findings

With regard to the events of April 24, 1992, | made the
following findings of fact:

Michael Ficili testified that on April 24, Greenough
visited the plant sometime between 5 p.m. and 7 p.m.
Ficili had come in to get his check. No one else was
present. Greenough pulled Ficili into the office and
asked him what he knew about the Union. Ficili denied
knowing anything about the Union because he was
new. In fact, he had heard union talk but was afraid of
getting involved.

Greenough then told Ficili that the Union just col-
lected dues and did not do anything for the employees.
He said he and De Magistris just needed more time be-
cause they were just forming a business. He added that
things would get better, that later he would get insur-
ance and some kind of CD plan for the employees. [JD
32 [20].]

In my original decision, | found that Greenough’s interro-
gation of Ficili and his promises to him were both objection-

able and violative of Section 8(fiM DBUfl* ERR17*fiM DNMfla)fi MEE WiieyBBR astitddD kil fHicN Diil ttdeRRE7Me VidiNkeKkied M DBUfl* ERR17*

In accordance with the directions contained in the Re-
mand, | have reread the testimony of Ficili and Greenough
and once again collated their testimony with relevant exhib-
its. In my search for additional information, | found abso-
lutely nothing new, nothing that had not been considered in
preparing my origina decision. | found my original findings
of fact accurate, and my conclusions of law based thereon,
well-founded. Consequently, | shall make no changes in my

original decision and rely on its content as is. Below, | shall
address the Remand, point by point, in order to fully apprise
the Board of my reason for not making the changes in my
credibility findings suggested.

The Remand—Analysis

The first sentence of numbered paragraph 3 of the remand
states:

The Respondent excepts to the judge's finding that,
on April 24, the Respondent’s co-owner and agent,
Barry Greenough, interrogated employee Michael Ficili
about union activity and promised him that things
would get better in the future.

The testimony of both Ficili and Greenough are described
above and Greenough quoted directly as both expressly deny-
ing being present at Demi’s that day and also stating that he
could not recall if he was there that evening. Though
Greenough spent considerable time on the stand, he was
never examined by his own attorney, as to any of the content
of the conversation which Ficili described in so much detail.
Though Greenough could not recall whether or not he was
at Demi’s on the evening of April 24, 1992, no attempt to
remove al doubts was undertaken by asking him if he ever
questioned Ficili about union activity among Respondent’s
employees or discussed with him, insurance or CDs, or
promised him increased benefits. No attempt was made to

have Greenough deny having engaged in the 8(fiMDBUfl* ERR17*fiMDNMfla

gation and promises described by Ficili. | maintain, for rea
sons stated above, that Ficili credibly described his April 24
conversation with Greenough and that the latter made the
statements ascribed to him by Ficili in violation of Section

8(fiMDBUfl* ERR17*fiM DNMfla)fiM DBUflI* ERR17* fiM DNMfl(fiM DBUfl* ERF

The next sentence of the Remand states:

Ficili testified that he worked April 24 and the con-
versation occurred when he went to the office to pick
up his paycheck.

This statement is true as far as it goes. However, the
Board's staff member charged with reading the transcript as-
sumed facts not in evidence and, because of his careless
reading of the transcript, came to conclusions unsupported by
the record. Thus, on cross-examination, Respondent’s counsel

asked Ficili (fiMDBUflI* ERR17*fiMDNMfITr. 269)fiMDBUfl* ERR17*fiMDNM

Q. Had you worked that day?
A. Yes.

This was true.

Respondent’s counsel did not ask Ficili if he had worked
for Respondent that day or if he had worked at Demi’s that
day, for then he would have replied ‘‘[No].”” The Board's

for Respondent that day and since the payroll records indi-
cated otherwise, he was lying and had made up the conversa-
tion between Greenough and himself out of whole cloth.
That was clearly an error on the part of the Board's staff
member and therefore the Board since a careful analysis of
the content, in which the question and answer appears, sup-
ports Ficili’'s clam to have worked that day, albeit for an
employer other than Respondent.
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Thus, when the question of whether Ficili had worked that
day was asked, it had already been established through direct
examination and earlier cross-examination that Ficili had
come to the Plant to get a payroll check which Respondent
owed him. The cross-examination centered around why Ficili
was there to pick up his check at that particular time, i.e.,
after hours:

Q. Who were you picking the check up from?

A. Anybody that was there. At the time, it was
Barry.

Q. Was this a payroll check?

A. Yes.

Q. Do you recall what time of day?

A. Late afternoon.

Q. Do you have any recollection of approximately
what time?

A. Before 7 and after 5, that's all | can say.

Q. Had you been instructed to come to the office to
pick up the check?

A. No. | was going to wait until Monday, but | need-
ed the money.

Q. What day is pay day?

A. Friday.

Then:

Q. Had you worked that day?
A. Yes.

Clearly, the line of questioning had nothing to do with
Ficili working for Respondent that day. Respondent’s attor-
ney conducting the cross-examination knew full well that
Ficili had not worked for Respondent for over 2 weeks. He
had the records. De Magistris, sitting next to Counsel for Re-
spondent, at the same table 10 feet from the witness, Ficili,
who was testifying, knew it. Ficili, himself, knew it. Of
course Ficili did not look De Magistri straight in the eye and
lie by stating he had worked for Respondent that day. More-
over, Ficili had already testified that he had come down to
the plant to get his paycheck, thus implicitly indicating he
had not been working there for Respondent that day. Had he
been at Respondent’s facility earlier that day, either to work,
or for any reason, he could have picked up his check during
business hours and saved himself the after-hours trip.

It seems clear that when Respondent’'s counsel asked
Ficili, ‘*'"Had you worked that day?’’ he was asking Ficili if
he had worked that day for another employer. When Ficili
replied that he had, indeed, worked that day, it established
a reason for his showing up at Respondent’s facility after
business hours, at a time when Greenough could have been
and, in fact, was there. If Ficili had replied that he had not
been working that day, Respondent’s counsel may well have
pursued the line of questioning by asking why he had not
come to the plant earlier to pick up his check during business
hours, hoping thereby, perhaps, to get Ficili to admit that he
had come earlier in the day at a time when Greenough could
account for his whereabouts. At any rate, when Ficili replied
that he had been working that day, Respondent’s counsel,
satisfied with the answer as to why he did not come to get
his check until after 5 p.m., quietly moved on to a new,
though related line of questioning. There was no outburst, no
accusation that Ficili was lying about working that day for

Respondent. That fiction was not invented until long after the
close of the hearing.
The third sentence of numbered paragraph 3 states:

In crediting Ficili, the judge does not acknowledge that
the Respondent’s testimony and documentary evidence
conflicts with Ficili’s testimony.

With regard to this statement, | agree that in my origina
decision, | found Ficili’s description of the events of April
24, 1992 convincing and credible. (fiMDBUfI*ERR17*fiMDNMflJD 20.)fiMDE
during the conversation between Greenough and Ficili on
that date, Greenough did make the statements attributed to
him by Ficili and that they were both objectionable and vio-
lative of Section 8(fiMDBUfl* ERR17*fiM DNMfla)fiMDBUfl* ERR17*fiMDNM:
With regard to the portion of the statement that says the
judge does not acknowledge that the Respondent’s testimony
conflicts with Ficili’s testimony, | have, in this Supplemental
Decision, quoted all of the relevant testimony presented by
Respondent. That consists of three statements by Greenough:
one that he could not recall what he was doing on April 24,
1992 (fiMDBUfI* ERR17*fiMDNMfITr. 1061)fiMDBUfl* ERR17*fiMDNMIl, a
not at the Demi mill on April 24, 1992 (fiMDBUflI*ERR17*fiMDNMfITr. 1(
third statement to the effect that he could not recall if he was
at the Demi mill the evening of April 24, 1992. If these are
the conflicts in testimony to which the Remand refers, | has-
ten to acknowledge their existence. If, on the other hand, the
Board is referring to one or more of the questions and an-
swers listed above, which reflects Respondent’s counsel’s ex-
amination of Greenough wherein Greenough testified that he
could not recall anything at al, | hereby acknowledge the ex-
istence of these conflicts as well.
With regard to the portion of the statement that states that
the judge does not acknowledge that the Respondent’s docu-
mentary evidence conflicts with Ficili’s testimony, | did not,
indeed, acknowledge any conflict between Respondent’s doc-
umentary evidence and Ficili’s testimony, and still do not be-
cause there is none. Ficili testified that he worked that day,
meaning for an employer other than Respondent, and Re-
spondent’s documentary evidence clearly indicates that Ficili
had not worked for Respondent since Friday, April 11, 1992,
for 2 hours. No conflict exists.
Ficili's work history indicates that he was a hard worker
and worked whenever he could. Of the 24 weeks that he was
actively on Respondent’s payroll, (fiMDBUfl* ERR17*fiMDNMflweeks ending
through September 5, 1992)fiMDBUfI* ERR17*fiMDNMTl, Ficili worked over
those weeks. When other employees took vacation in July,
Ficili worked. (fiMDBUfl* ERR17*fiMDNMfITr. 294.)fiMDBUflI* ERR17*fiM DI
ber when Ficili could not get sufficient hours with Respond-
ent (iMDBUfI*ERR17*fiMDNMflsee time cards)fiMDBUfl* ERR17*fiM DNMf
could go to work for another employer with whom he had
aready obtained another job. (fiMDBUfI*ERR17*fiMDNMfITr. 265.)fiMDBUf
Ficili was laid off for over two weeks, it is in keeping with
his work ethic, that he should find interim employment. The
fact that he found interim employment in September does not
necessarily prove he did so the previous April while in lay-
off status, but does support the record in such a finding.
Though | refuse to acknowledge any conflict between
Ficili’s testimony and Respondent’s documentary evidence, |
do acknowledge a conflict between the Board's findings of
fact with regard to the incident of April 24 and my own. In-
asmuch as | have found, and explained why | have found,
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my reading of the record more accurate than that of the
Board's staff, | shall continue to maintain my position with
regard to this matter. If my explanation is sufficient to con-
vince the Board that my findings of fact are accurate and
support my conclusions of law, | urge the Board to affirm
my decision and adopt my recommended Order. If, on the
other hand, the Board concludes that my findings of fact and
conclusions of law are in error, it, of course, has the author-
ity to reverse my decision in whole or in part. | urge it to
do so, if that is its will. However, as | am satisfied that my
credibility findings are well supported by the record and that
there is no conflicting evidence to warrant reconsideration of
them, | shall maintain my position with regard to each of
them.
Paragraph 4 of the Remand states:

4. In light of the unlawful activity he found, the
judge concluded that a Gissel bargaining order was ap-
propriate. Given the above reasons for remanding this
proceeding, we shall further instruct the judge to elabo-

rate in his supplemental decision why a bargaining
order is necessary to remedy the effects of the unlawful
conduct he finds.

Inasmuch as | have opted to explain the reasons for the
findings of fact, conclusions of law, and credibility findings
contained in my original decision and maintain my position
with regard to each, rather than make changes in them, as
suggested in the Remand; and inasmuch as the Gissel remedy
I recommended was based on my origina findings of fact
and conclusions of law which remain unchanged, | find no
reason for further elaboration on the reasons given in the
original decision why a Gissel remedy is appropriate. For the
specific reasons stated in the origina decision, | find a Gissel
remedy is warranted.

Based on the above explanation, it is hereby requested that
the findings of fact, including my credibility findings, and
the conclusions of law contained in my origina decision be
adopted and the decision be affirmed.

Dated, Washington, D.C. May 9, 1995



