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UNITED STATES OF AMERICA ) -

BFFCRE THE NATICNAL LABCR RELATIONS RCARL

-A. J. PENNEY, d/b/e PENNEY PAINTING SERVICE,
AND ITS ALTER EGC, ELL? PALMER, d/b/a
LICYD JAMES DRYWALL & PAINT CC.
| and ' Case 16--CA--110¢€8
INTERNATICNAL BRCTHERBHOCCD OF PAINTERS
AND ALLIED TRADES LOCAL UNION &C7
DECISION AND CRDER

Upon a charge filed by the Union 6 May 1983, as awended 15 June 1983, tbhe
General Counsel of the National Labor Relations Bosrd issued s complaint
22 June 1983, as amended 27 July 1983, against the Compeny, the Respondent,
alleging that it has violated Section 8(a)(1) and (5) of the National Labor
Relations Act. On 11 August 1983 the parties entered into a settlement
agreement. On 13 Januvary 1984 the Settlement Agreement was set aside because
of the Corpeny's failure to abide by its terws. Cn 13 January 1984 the General
Counsel issued a second arended cormplaint. Although properly served copies of
the éharge and cowmplsint, as zmended, the Cowpany has fsiled to file and
answer.

On 24 February 1984 the General Counsel filed a Motion for Surmery
Judgment. On 28 February 1984 the Board issued an order transferring the

proceeding to the Board and a Notice to Sh¢w Cause why the motion should not

be granted. The Company filed no response. The allegstions in the wmotion are

therefore undisputed.
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The National Labor Relations Rosard has delegated its authority in this

proceeding to & three-mwerber panel.

Ruling on Motion for Summwery Judgrent

Section 102.20 of the Board's Rules and Regulstions provides that the

~ allegations in the complaint shall be deewed adwitted if an answer is not

- filed within 10 days fror service of the corplaint, unless good cause is

shown. The complsint states that, unless an answer is filed within 1C days of

service, ''all the allegations in the complaint shall be deewed to be admitted

to be true and shall be so found by the Board

.'' Further, the undisputed

allegations in the Motion for Surrary Judgment disclose that the General

Counsel by letters dated 3 February and 9 February 1984, notified the Company

that unless an answer was received irmediately, a Motion for Sumwary Judgwent

would be filed.
In the absence of good cause being shown

answer, we grant the General Counsel's Motion

The Company has filed no response with the
Motion for Summary Judgment. Following the
Company subwritted to the General Counsel &
'*answer'' to the complaint as amended. In

for the failure to file a timely

for Surmary Judgment.]

Board to the Generasl Counsel's
filing of the wotion, the
document purporting to be an

its purported ''answer'' the

Company adrits all of the allegations in the complaint as amended with tbhe
exception of one parsgraph slleging that the entities nawed in the
corplaint as amended comstitute a single integrated business enterprise.
The Company appears to deny this allegation on the basis of certain alleged
outstanding business debts which it has incurred. The Corpany admits
however that these same entities constitute a single employer snd are alter
egos within the mesning of the Act. Because the Company's purported
''answer'' is untimely under the Board's Rules and Regulations and in any
event does not materially dispute the 2llegations in the complaint as
amended, we find it appropriate to grant the CGeneral Counsel's motion.

In granting the CGeneral Counsel's Motion for Summary Judgwent,

Cheirman Dotson specifically relies on the

failure of the Respondent to

contest either the factual allegations or the legal conclusions of the
General Counsel's cormplaint. Thus the Cbairman regards this proceeding as

being essentially a default judgment which

is without precedentisl value.



D--1910

On the entire record, the Board makes the following

Findings of Fact
1. Jurisdiction
A. J. Penney, d/b/s Penney Painting Service, a sole proprietorship, is
" engaged in the business of painting contracting in Moore, Oklahowa, where it
annually provides services valued in excess of $50,000 for enterprises within
the State of Cklahowma and other employers each of whom is directly engaged in
interstate correrce. Its alter ego Ella Palwer d/b/a Lloyd Jsres Drywall &
Paint Co., based on a projectior of its operations since its establishment
about 6 December 1982, will annually provide services valued in excess of
$50,000 for enterprises within the State of Oklahora and other employers each
of whom is directly engsged in interstate cowmerce. We find that the Corpany
is an employer engaged in commerce within the mesning of Section 2(6) and (7)
of the Act and that the Union is a labor orgsnization within the weaning of
Section 2(5) of the Act.
I1. Alleged Unfair Labor Practices

All journeymen painters and apprentices, excluding 2ll other erployees,
guards, office clerical employees and supervisors as defined in the Act, as
amended, constitute an appropriate unit of the Company's employees for the
purpose of collective bargasining within the weaning of Section 9(b) of the
Act,

The Union is the representative of a wejority of the ermployees in the
unit described above for the purposes of collective bargaining and, by virtue
of Section 9(a) of the Act, is the exclusive representative of all the
employees in the unit for the purpose\of collective bargaining with respect to
rates of pay, wages, hours of ewmploywent, and other terms and conditions of

employment.
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The Company has recognized the Union as such representative as ewbodied
in successive collective-baergaining asgreements. The most recent agreement was
effective by its terws from 15 May 1982 through 14 May 1984,

Commencing about 6 December 1982 the Company terminated unilaterally the
‘established wages and terms end conditions of erployment of its unit employees
including existing heslth and welfare, pension, and vacation bepefits and
rejected and repudiated unilaterally the collective-bargaining agreerent
éffective by its terms fror 15 May 1982 through 14 May 1984,

Cn 11 August 1983 the Union and the Company executed and entered into a
settlement agreement in this csse which was spproved 15 August 1983 by the
Regional Director for Region 16 providing that the Cowpany would:

(a) Not refuse to bargein collectively with the Union as the exclusive
bargaining representative of 211 journmeymen painters and apprentices,
excluding 211 other erwployees, guards, office clerical erployees and
supervisors as defined irn the Act.

(b) Not unilaterally change wages, working conditions, or terms of
erployment established by the collective-bargaining agreement to unit
erployees or by unilaterally irposing changes in wages, hours, or conditions
of employmrent.

(c) Not in any like or relsted manner interfere with, restrain, or coerce
its employees in the exercise of their rights guaranteed in Section 7 of the
Act.

(e) Post a $30,0C0 bond.

(f) Make whole the employees' fringe benefits for lisbility which was
incurred while opersting as Penney Painting Service in the sum of
approximately $4000, to be paid within 6 wonths at a rate of not less then

$50C per month.
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Since about 11 August 1983 the Corpany has failed to wmake the redguired
fringe benefit fund payments as set out above and thereby violated the termrs
of the Settlewment Agreement executed 1] August 1983.

On 13 January 1964 the Regional Director for Region 16 set aside the

- Settlement Agreement.

Based on the foregoing, we conclude that the Corpany has violated Section
8(a)(1) and (5) as alleged in the second amended complaint.
| " Conclusions of Law

1. By terminating unilaterslly the wages and terms and conditions of
erployment of erployees in the appropriate bergaining unit, including existing
health and wel fare, pension, and vacation benefits, and by rejecting and
repudiating unilaterally the terms of an outstanding collective-bargaining
sgreement with the Union, the Cowpany has refused to bargain with the Union
and has engaged in unfair lebor practices affecting cormerce within the
meaning of Section 8(a)(1) and (5) and Section 2(6) and (7) of the Act.

2. By failing to make fringe benefit funds payments on behalf of
erployees in the bargaining upnit as set forth in the Settlewment Agreemwent
entered into 11 August 1983, the Corpany has engaged in unfair lsbor practices
affecting commerce within the meaning of Section 8(a)(1) and (5) and Section
2(6) and (7) of the Act.

Remedy

Having found that the Respondent has engaged in certain unfair labor
practices, we shall order it to cease and desist and to take certain
affirmative action designed to effectuate the policies of the Act.

We have found that the Respondent violated Section &(a)(5) and (1) of the
Act by terminating wages and terms snd conditions of erployment of bargaining

unit employees unilaterally and by rejecting and repudiating unilaterally the
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terrs of an outstanding collective-bargaining agreement. We shall therefore
order the Respondent to wmake whole employees in the unit for any losses
suffered because of this unilateral action, with interest computed in the

manner set forth in Florida Steel Cqorp., 231 NLRB 651 (1977). See generally

"Isis Plumbing Co., 138 NLRE 716 (1962).

Further, we have found that the Respondent violated Section 8(a)(5) and
(1) of the Act by failing to wake fringe benefit fund payrents on behalf of
Bargaining unit employees as set forth in the Settlement Agreewent of 11
Avgust 1983. In order to remedy this conduct we shall order the Respondent to
make the fringe benefit funds whole in the manner set forth under the terms of
the Settlement Agreement executed 11 August 1983.2

ORLCER

The National Labor Relations Board orders that the Respondent, A. J.
Penney, d/b/a Penney Painting Service, and its slter ego, Ella Palwer, d/b/a
Lloyd Jares Drywall & Peint Co., Moore, Oklahowma, its officers, agents,
successors, and assigns, shall

1. Cease and desist from

(2) Refusing to bargain collectively with International Brotherhood of
Painters and Allied Trades Local Union 807 as the exclusive bargsining
representative of the erployees in the following eppropriaste unit:

All jourpeymen painters and apprentices, excluding all other

employees, guards, office clericael employees and supervisors as
defined in the Act.

Because the provisions of employee benefit funds are varisble and complex,
the Board does not provide at the adjudicatory stage of the proceeding for
the addition of interest at a fixed rate on unlawfully withheld fund
payments. We leave to the compliance stage the question whether the
Respondent must pay any additional amounts into the funds in order to
satisfy our make whole order. Merryweather Optical Co., 240 NLRB 1213
(1979).
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(b) Unilaterally changing wages and terms and conditions of employment of
employees in the bargasining unit and unilaterally rejecting and repudiating
the terms of an outstanding collective-bargaining agreement.

(c) Failing unilaterslly to make fringe benefit funds payrents on behalf

"of employees in the bargaining unit as set forth in the Settlement Agreement
entered into 11 August 1983.

(d) In sny like or related manmer interfering with, restraining, or
coercing erployees in the exércise of the rights gusranteed them by Section 7
of the Act.

2. Take the following affirmative action necessary to effectuate the
policies of the Act.

(a) On request, bargzin collectively witb Local Union 807 as the
exclusive representative of the erployees in the appropriate bargsining unit
and make employees whole, with interest, for any losses suffered by reason of
its unlawful unilateral action, as set forth in the Remedy section of this
Decision.

(b) Make the Union's fringe benefit funds whole in the maznnmer set forth
in the Remedy section of this Decision.

(c) Preserve and, on request, make available to the Board or its agents
for examination and copying, &ll payroll records, social security payments
records, timecards, personpel records, reports, and all other records

necessary to anelyze the amount of any backpay due under the terms of this

Order.
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(d) Post at its facility in Moore, Oklahoma, copies of the attached
notice marked "Appendix."3 Copies of the notice, on forms provided by the
Regional Director for Region 16, after being signed by the Respondent's
authorized representative, shsll be posted by the Respondent irmediately upon
‘receipt and maintained for 6C consecutive days ip conspicuous places including
2ll places where notices to employees are customarily posted. Reasonable steps
shall be taken by the Respondent to ensure that the notices are not sltered,
aefaced, or covered by any other materisl.

(e) Notify the Regional Director in writing within 20 days frorm the date

of this Order what steps the Respondent has taken to comply.

Dated, Washington, D.C. 28  August 1984
Donald L. Dotson, Chairmen
Don #. Zimmerman, Member
Robert P. Hunter, Member
(SEAL) NATIONAL LABCR RELATIONS BCARD

If this Order is enforced by a Judgrent of a United States Court of
Appeals, the words in the notice reading ''POSTED BY ORDER OF TEE NATIONAL
LABOR RELATICNS BOARD'' shall read ''POSTED PURSUANT TC A JUDGMENT OF THE

UNITED STATES COURT CF APPEALS ENFORCING AN ORDER OF THE NATIONAL LABCR
RELATIONS BOAKL.''
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APPENDIX
NCTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Govermment

"The National Labor Relations Board bhas found that we violated the National
Labor Relations Act and has ordered us to post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize

To forw, join, or assist any union

To bargain collectively through representatives of their own choice

To act together for other mutual aid or protection

To choose not to engage in any of these protected concerted activities.

WE WILL NOT refuse to bargain collectively with International Brotherhood of
Painters and Allied Trades Locel Union 807 a2s the exclusive bargaining
representative of the following employees:

All journeymen psinters and apprentices, excluding a1l other
employees, guards, office clerical erployees and supervisors as
defined ipn the Act.

WE WILL NOT unilaterally change wages and terms and conditions of employment
of employees in the bargsining unit and WE WILL NOT unilaterally reject and
repudiate the terms of 2n outstanding collective-bargzining egreement.

WE WILL NOT unilaterally fail to wake fringe benefit funds payments on bebalf
of employees in the bsrgaining unit as set forth in the Settlement Agreement
entered into 11 August 1983.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce
you in the exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL on request bargain collectively with Local Union 807 2s the exclusive
representative of our employees in the unit described above, and WE WILL make
employees whole, with interest, for sny losses suffered by them by reason of
our unlawful unilateral action.
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