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Gerald Brissman, Assistant General Counsel | RELEAS E

Group Health Assocfation
Case Ho. 5-CA-&4420

Office and Professiomal Employees Internstional ‘

Union, Local No, 2, AFL-CIQ DEC 10 1963
Cass No. 5-CB~918

These cases, involviag 8(a)(l), (2), and (3) and B(b)(1){A) and 8(b)
{2) charges, were subuitted for advice because of their relation to earlier
cases involving the same parties and similar charges. 1/ They raise questions
concerning wage rates paid by the Employer after it executed a members-only
contract with the Union.
Fects

The Employer hes had a policy of "equal pay for equal work"™ dating back
before the events involved in this proceeding and haz generally conformed its
pay scele to the wage guidelines of the ¥Yederal Covernmant. The members-only
contract which it executed with the Uniom in April 1968 provided s five per-
cent increase in wages for union mesmbera. This increase created a disparity
between the wages of union memhers and of non-members. The disperity was
narroved in July 1968 when the Fuployer gave & general wage increase patterned
after pew Covernmsnt guidelines and credited the increase which it had already
given unlon members egainst the new schedule of wages., Aud in January 1569
wages of wesbers and non-members became cubstantially equal when the Employer
made ammual in-grade promotions. After the Janvery wage changes, lLiovever,
the Union took to arbitration tha question whether the Employer was paying

1/ Case Ho, 5-CA-4122 where complsint was considered unwarranted--Advice
Mewmorandum dated October 1, 1968; Appeal denied Febxuary 17, 1969; Re-
consideration of Appeal denied March 24, 1969; and Case Ho. 5-CB~845
where 8(b)(2) complaint was considered unwarrauted, Advice Memorandum
dated October 1, 1968, and vhere B8(b)(1)(A) complaint was dismissed
by the Board, 179 NIRBE No. 25.
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‘ union mewbers the wages called for by the contzact covering them, sud on';» J7
February 28, the arbitrator issued a decisiom upholding the Union's position.
In April the Employer partially implemented the arbitration award, thereby,
in effect, reestablishing the wage disparity which existed as of December 31,
1968. In May or Juue it fully implemented the award, which had the effect of
resstsblishing the wage disparity which had arisem when the origimal contract
wage rate £or mewbers went into effect as of February 1968, and of canceliing
the substantially compsrable pay which had been effected for non-memhers. At
the time it implemented tha arbitration award, the Employer decided mot to
grant non-members the wages established for union members by the arbitration
proceeding. On July 9, the Employer and the Union set & new wage rate for
members, retroactive to May 1, 1969, when they agreed upon & new members-only
contract to replace the original gomtract which had terminated, Om the same
date the Employer adepted a new wage scale for mon-members equal to the contract
scale for mewbers but effective eonly as of July 1, 1969. Thua, as of July 1,
1969, the Employer had equal wage scalea for wembers and non-pemhers, but the
scale had been applied for members retrosctively to May 1, 1969, and for non-
wezbers only as of July 1, 1969,
Action

1t was concluded, as recosmended by the Regicn, tbat 8(a)(1l), (2) and
(3) complaint is warranted based on cumulstive evidence over an extended period
of time including the 10(b) pericd hereim which establishes that the Employer
withheld from employees who were son-union, wages which they otherwise would
bave been granted under its "equal pay for equal work” pelicy, im order to en-
courage such employees to affiliste with the Union., Im drawing an inference
. that the Ewployer was unlawfully motivated im withholding such payments, it
was noted that szny disparity in wage rates for equal work was & departure from
the Employer’s establizhed “equal pay for equal work"™ policy, reaffirmed after
the meabers-only contract went into effect., 2/ Y¥Yet in April and again in
July the Employer’s Board of Trustees tock affirmative actiom decliming teo
follow an equal-pay policy. Significantly, the debate on both these occasions
was limited to & discussion of union considerations snd the equal-pay policy
and did not involve any discussicn of financial or busirvess consideratiens,
At an April 14 meeting, when the trustees rejected a4 proposal that the pay
scale for mone-member employees be set at the higher level established by the
arbitration award, the proponents of the proposal identified the issue as
" being "whether the Employer was willing to chsnge ite long standing policy of
*equel pay for equal work'". At a July 9 meeting, when the trustees adopted
@ proposal to make the wage scale of the new members-only contract applicable

2/ The staff Member's Handbook, dated June 1968, setting out the Employer's
personnel policy, states: “The staff of GBA will be compensated on the
basis of equal pay for approximately squal work..." Note alsc the
statements of Trustee Luikart at executive sessions of the Board of
Trustees on April 14, 13969, and July 9, 1%65.
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. to non-mesbers as of July 1, 1969, it was pcisted out by the Ewployer's
attorney that adoption of the proposal wounld result in two months' additional
pay to union mewbers. Durimg the discussion at the July 1969 aeeting, cne of
the trustees (Daniels) opposed any wage incfease for nou-mesbers, stating that
they were "free~loaders” and did not deserve the fruits of the union-negotisted
agreement without paying their fair share of the cost. He also expressed the
viev that if smployees wanted any pay increases or benefits, they could resdily
obtain them by joining the Union. A similar view had been preseated by another
trustee (Bierwagon) earlier in 1968. Hs told a Union representative at a meet~-
ing in April 1968 that “all we can give you is lead tim:., We'll wake the
vages and benefits active for Union mewbers now, but whst we do for the others
is strictly up to us. Ycu will have to do the best you can with lead tims,
though we are trylng to give you as much ef that a&s we can.” At a Trustes's
weeting on May 27, 1968, concerned with updating personnal policy, he declared
it was his understanding that the purpose behind the updating was to give none
union employecs wage incresses comparable to those under the Union contract.
Por this reason, he said, he was urging indefinite postponesscnt of the pro-
posal. He further stated thet if empioyees wanted an imerease "all they had
to do was to jein the Unicn'.

The facts overall were considered to warrant the inference that the Em-
ployer's action in withholding from employees who were not union metmbers the
wages which would bave been applicable to them under its “equal pay for equal
work® policy, was due to union snd not business considerations and constituted
unlawful aid to the Union in viclatiom of Section 5(a}(2) and discrimination
sguinst non-members of the Union in vielation of Secticm 8(a)(3). 3/ This con-

‘ clusion does mot imply that & wage disparity arising sclely from a members-
enly contract, or 3 continuation of such wage differences, would im itself
warrant sn inference of f{mproper motive, &/ It is simply a determination that
the particular circumstances presented in the inatant cases, including the
evidence of tha Employer's equalepay policy and the sbsence of auy evidence

3/ 1f the Reglon finds with respect to the omended charges filed October 23,
1962, that the Eaployer also maintained different conditicns of employ-
mant tenure based on the conelderations discussed above, proceeding on
the allegations of the amended charges would also be warranted.

&/ HMembers-only contracts, providing benefits for member employees, have not
been held unlawful under the Act. See Retai] Clevks v. Lion Dxy Goeds,
Inc., 369 U.8. 17, 29, and Consolidated Edisor Co. v. R.L.R.B., 305 U.5.
187, 237+~238. 8ee &lso Arbitrator's Opinion aud Award of Yebruary 28,
1963, in the Matter of Group Realth Associstion, Inc. and iocal 2, Office
and professional Emplovees Interpational Unicn, AFL~CI0. &nd the deter-
mination to issue cowplaint in this proceading does not reflect upon the
validity of the two wembers-only contracts between the Employer and the
Union.
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that factors other than union considerations impelled the Employer's decision
not to effectuate its equal-pay policy, support a conclusion of unlawful
motivation in these cases. 3/ '

With respect to the chaxrges against the Union, it was concluded that
no 8(b)(2) allegation was warranted as the evidence indicates that the Union
directed pressure only toward obtaining bemefits for {ta members. However,
an 8(b){1)(A) allegation was considered warranted, based upon the statement
of July 11, 1969, which the Union posted, misrepresenting the retroactivity
feature of the new contract and thereby encouraging employees to join the
Uaion. 6 :

G. B.

5/ The instant cases were thus considered different from Case Mo. 5~CA-4122
which was dismisged earlier. No inference of unlewful motivation was
deemed warranted on the quantum of evidence there presented which, as
noted {n the appesal consideration, showed that consistent with the equal-
pay policy there was in effect substantially equal pay for equal work,
and resistance by the Employer to the Union's request for a contract
provision precluding equal pay for non-members.

6/ The fact that the statement was withdrsum within a short period of time
after & protest wss not comsidered to warraant adwimistrative dismissal
of this aspect of the CB charge.




