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This Section 8(b)(1)(A case was submtted for advice
on whether the Union unlawfully distributed a facsimle of a
settl enment agreenent notice to enployees, and if so whet her
the Union's conduct should be referred to the Departnent of
Justice (DQJ).

We conclude that the Union's facsimle "Notice" was
accurate and not unlawfully coercive, and that this case
shoul d not be referred to the DQJ.

FACTS

The Uni on has been organi zi ng the Enpl oyer's enpl oyees
for several years. |In Case 28-CA-16000, the Union alleged
that the Enpl oyer unlawfully denied Union handbillers access
to the sidewalk in front of the Enployer's casino. The
Region found nerit to this allegation. On January 7, 2003,

t he Regi on approved a bilateral settlenment agreenent, signed
on behalf of the Enployer by Enployer's counsel. Wen the
Enpl oyer subsequently refused to conply with this
settlenment, the Region issued conplaint and set the case for
a hearing on April 3.

On March 27 and 28, Union handbillers appeared at
enpl oyee parking lots to distribute a flyer captioned "Board
Notice to Enpl oyees" purporting to be an official Board
noti ce posted pursuant to an approved settl enent agreenent.
The "Notice" was printed in blue borders with official
| ooki ng Board seals and set forth the sane | anguage
contained in the bilateral settlenent approved by the Region
in Case 28-CA-16000.1 The other side of the "Notice"

1 That | anguage contained the Enployer's agreement to no

| onger summon the police, or threaten to arrest, or file a
crimnal trespass conplaint against individuals peacefully
denonstrating on behalf of the Union on the sidewal k in
front of its casino.
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contai ned the sane | anguage translated into Spanish. A

Uni on "bug" appeared at the bottomright-hand side of the
"Notice." The Union's "Notice" was dated January 7, and the
Enmpl oyer owner's nane was typed onto the signature |ine.

The Union distributed the "Notice" only on these two days
and then ceased.

The Enpl oyer received copies of the Notice fromvarious
Uni on handbi |l ers who, according to the Enployer,
represented thensel ves to be Board enpl oyees. The Region
has found, however, that the Union handbillers in fact did
not represent thenselves as Board agents.

The Enpl oyer argues that the Union's facsimle of the
bil ateral settlenent agreenment notice violated the follow ng
federal crimnal statutes, set forth in pertinent part:

18 U.S.C. Section 1017

Whoever fraudulently or wongfully affixes or inpresses
t he seal of any departnment or agency of the United
States to or upon any certificate, i1nstrunent,
conmm ssi on, docunent, or paper, or with know edge of
its fraudul ent character, with wongful or fraudul ent
intent, uses, buys, procures, sells, or transfers to
anot her any such certificate, instrunent, conmm ssion,
docunent, or paper, to which or upon said seal has been
so fraudulently affixed or inpressed, shall be fined
under this title or inprisoned.

18 U. S.C. Section 701:

Whoever manufactures, sells, or possesses any badge,
identification, card, or other insignia, of the design
prescribed by the head of any departnent or agency of
the United States for use by any officer or enpl oyee

t hereof, or any colorable imtation thereof, or

phot ographs, prints, or in any other manner nakes or
execut es any engraving, photograph, print, or
inpression in the |ikeness of any such badge,
identification card, or other insignia, or any
colorable imtation thereof, except as authorized under
regul ati ons made pursuant to |law, shall be fined under
this title or inprisoned .

On March 31, Union handbillers again stationed
t hensel ves at the sane enpl oyee parking | ots and distributed
flyers | abeled "[ Enpl oyer] Union Update." The flyers set
forth the Union's version of the events in Case 28- CA- 16000,
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i ncluding the Region's approval of the bilateral settlenent
agreenent on January 7, the Enpl oyer's subsequent
nonconpliance with that settlenent, and the fact that a
Board hearing was set for April 3. Finally, on April 7,
Uni on handbill ers again stationed thensel ves at the sane
enpl oyee parking lots and distributed an internet article
describing the events surrounding the settlenent agreenent,
t he Enpl oyer's subsequent nonconpliance, and the hearing
date of April 3.

ACTI ON

Noti ce" was not
A), and that this

We conclude that the Union's facsiml
unlawful Iy coercive within Section 8(b)(1)
case should not be referred to the DQJ.

e
(

First we find, in agreenent with the Region, that the
Union's "Notice" was an accurate reproduction of the
parties' bilateral settlenent agreenment notice. The Union's
"Notice" accurately set forth the | anguage agreed to by the
Enpl oyer, in both Spanish and English. The Union's "Notice"
did msstate that the Enployer owner, rather than its | ega
counsel, signed the settlenent agreenent. The Union's
"Notice" also arguably m sstated that the settl enent
agreenent notice had been printed in both English and
Spanish. W find neither of these m sstatenents to be a
material m srepresentation of the parties' settlenent
agreenent .

Research uncovered no cases finding that a union's
accurate reproduction of a bilateral settlenent agreenent
notice violates Section 8(b)(1)(A). However, the Board wll
set aside an election where a party has reproduced
facsimles of the Board's official ballot and marked those
facsimle ballots to urge enployees to vote in a particular
way. The Board finds such facsimles objectionable and
grounds for setting aside an el ection because "no
participant in a Board el ection should be permtted to
suggest either directly or indirectly to the voters that
this Governnent agency endorses a particular choice."2 Even
assum ng, arguendo, that the Union's facsimle "Notice"

m ght constitute objectionable conduct, we find that it did
not violate Section 8(b)(1)(A) because it was not coercive.

The Board will find another type of objectionable
conduct, Union offers to waive initiation fees for enpl oyees
who join prior to a Board election, to also violate Section

2 See, e.g., Silco, Inc., 231 NLRB 110 (1977).
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8(b)(1)(A .3 In finding that violation, however, the Board
explicitly relied on the fact that the union's offers to
wai ve initiation fees anounted to coercive "threats of
exacting higher fees | ater when mai ntenance of nenbership
may be a condition of enploynent.” 1d. at 605. The Board

t hus found nere objectionable conduct to also violate

8(b) (1) (A based upon an explicit finding of coercion.

Even assum ng that the Union's "Notice" here m ght
constitute objectionable conduct, we find that it had no
coercive effect. The Union's "Notice" sinply and accurately
reproduced the Enployer's initial agreenent in the
settlenment to no |longer unlawfully deny access to its
sidewal k. W find that nerely reproducing the Enployer's
prom se to conply with the Act, even where the Enpl oyer
| ater reneged on that prom se, would not reasonably tend to
coerce enployees in their exercise of Section 7 rights.

The Union's "Notice" also appears to be protected by
Section 8(c) of the Act.4 Section 8(c) provides in
pertinent part that:

[t] he expressing of any views, argunent, or opinion, or
the dissemnation thereof . . . shall not constitute or
be evidence of an unfair |abor practice . . . if such
expression contains no threat of reprisal or force or
prom se of benefit.

The Union's "Notice" nmerely reproduced the parties

bil ateral settlenent agreenent | anguage, which expressed the
vi ew or argunent of the Region and the Union that the

Enpl oyer had violated the Act. Since the "Notice" otherw se
contained no threat or promse of benefit, it did not
constitute an unfair |abor practice. Finally, the Union's
"Notice" also constituted a nmere noncoercive handbill.>

3 Teansters Local 420 (Greqgq |ndustries), 274 NLRB 603
(1985), citing NLRB v. Savair Mg. Co., 414 U.S. 270 (1973).

4 Section 8(c) applies to unions as well as enployers. See
NLRB v. IBEW Local 3, 828 F.2d 936 (2d cir. 1987)(court
rejects union argunent that Section 8(c) protected union
threat to strike in contravention of the parties

col | ective-bargai ni ng agreenent).

5 See DeBartolo Corp. v. Florida Coast BCIC, 485 U.S. 568
(1988) .
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In sum we conclude that the Union's "Notice" was not
coercive within 8(b)(1)(A) and that this case should not be
referred to the )

B.J. K



