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This Section 8(a)(5) case was submtted for advice on
whet her requiring applicants for enploynent to sign a
mandatory arbitration agreenent waiving their individual
statutory right to sue in court is a mandatory subject of
bar gai ning. W concl ude that because the nmandatory
arbitration policy inplenented applied only to applicants,
and because no applicants have been hired since the policy’s
i npl emrentation, the new policy was not a mandatory subject
of bargaining. Thus, the Enployer had no duty to bargain to
i npasse over its inplenentation.

FACTS

Qur Virgin Islands Labor Union (OVILU) is the certified
col l ective bargaining representative of the construction and
mai nt enance enpl oyees of Triangle Construction and
Mai nt enance (Enployer). The parties have a collective
bar gai ni ng agreenent effective from March 18, 2002, to March
17, 2005.

Around Decenber 17, 2002, the Enpl oyer gave Union
presi dent Terrence Nelson a letter and a copy of a dispute
resol ution agreenent that would apply to all applicants for
enpl oynment. The letter informed Nel son that begi nning on
January 2, 2003, all applicants would be required to sign
the dispute resolution agreenent (DRA) in order to be
consi dered for enpl oynent.

The DRA provides that an applicant woul d waive hi s/ her
right to court and would submt to the exclusive arbitration
of :

: any and all clains, disputes or
controversies arising out of or relating to:

(1) ny application or candidacy for enploynent;
(2) an alleged wongful decision not to hire
me; (3) any statutory claimfor discrimnation
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or harassnent on the basis of age, sex, race,
religion, or disability, national origin
under [] state, federal or territorial |aw
that are not pursued exclusively through

the grievance and arbitration provisions

of the CBA; and (4) any clains for

personal injury or property damage ari sing
in any way fromny presence at the

HOVENSA refinery .

The DRA did not conflict with the parties’ collective
bar gai ni ng agreenent or affect the applicants’ rights to
file unfair | abor practices or other clains with the Board.

Nel son told the Enpl oyer that the Union disagreed with
t he new policy, which had been a subject of bargaining in
t he previous negotiations. Nelson threatened to go to the
press. The Enpl oyer told Nelson not to do anything yet and
offered to reconsider its proposal.

The Uni on and Enpl oyer never discussed the proposal
again, and the Union i mediately filed a charge.

The Enpl oyer has not hired any new enpl oyees since
i npl enenting the new policy, nor has it accepted any
applications for enploynent. Even though the Enployer told
Nel son that it would reconsider the policy, the Enployer has
confirmed that it has in fact inplenented the new policy.

ACTI ON

We concl ude that because the dispute resolution policy
does not apply to active enployees or “vitally affect” their
terms and conditions of enploynment, the Enpl oyer had no
obligation to bargain with the Union over the inplenentation
of the policy. Thus, absent w thdrawal, the charge should
be di sm ssed.

It is well established that applicants for enpl oynent
are not enployees and that an enpl oyer has no obligation to
bargai n about matters concerning applicants unless those
matters "vitally affect” the ternms and conditions of
enpl oynent of unit enployees.® To “vitally affect” unit
enpl oyees, the effect on unit enpl oyees nust be substanti al

' Star Tribune, 295 NLRB 543, 546-47 (1989); see Allied
Chemcal & Alkali Wrkers v. Pittsburgh Plate G ass, 404
U S. 157, 179 (1971); United Technol ogies Corp., 274 NLRB
1069, 1070 (1985), enfd. 789 F.2d 121 (2d Cir. 1986).
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and nonspecul ative.? In Star Tribune, for instance, the
Board held that the inplenentation of drug and al cohol
testing of applicants did not “vitally affect” unit

enpl oyees by altering the conposition of the bargaining
unit.® The Board reasoned that if “applicant drug testing
is deened to vitally affect the ternms and conditions of
enpl oynent of unit enpl oyees solely on the basis that unit
conposition is affected, then any applicant qualification
could be subject to this argunent.”*

In Kysor Industrial Corp.,® the Board clarified the
reach of Star Tribune, indicating that even when an
applicant drug testing policy would subject an applicant to
testing during his enploynment if hired, an enployer stil
had no obligation to bargain with the union before
i npl ementing the policy. |In Kysor, the enployer began drug
testing certain enployees four years after their hire. The
enpl oyer clai ned that the enpl oyees had consented to the
drug testing in their enploynment applications and that the
uni on had waived its right to bargain about it.® The ALJ
rejected this argunent, reasoning that under Star Tribune,
the conpany had no obligation to bargain with the union
before instituting the consent form procedure. The ALJ
reasoned that it “would not vitally affect the terns and
conditions of unit enployees, and becone a nandat ory subj ect
of bargaining, unless and until the Conpany instituted or
informed the Union that it sought to institute a practice of
drug testing enployees.”’ Thus, because the consent forns
were not a mandatory subject of bargaining when the
applicants signed them the union did not waive its right to
bargai n about the topic.®

> Pittsburgh Plate d ass, 404 U S. at 180 (hol ding

di scontinuation of nedical benefits for retirees did not
“vitally affect” unit enpl oyees because “benefits that
active workers may reap by including retired enpl oyees under
the sane health insurance contract” were “specul ative and

i nsubstantial at best”).

° 295 NLRB at 548.
4u.

° 307 NLRB 598, 598, 602 (1992), enfd. 9 F.3d 108 (6" Cir.
1993) .

°1ld. at 601-02.
"1d. at 602.
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We concl ude that under the relevant case |law, the
Enpl oyer here had no duty to bargain with the Union before
i npl enenting the mandatory DRA policy for applicants.
First, applicants for enploynent are clearly not enpl oyees,
even though the DRA policy purports to apply if the
applicant is hired. Thus, under the test set forth in Star
Tri bune and as applied in Kysor, the possible effect on
future enployees is insufficient to render the DRA
application policy a mandatory subject of bargaining before
any applicants are hired under the policy. Second, the
i npl enmentation of the DRA policy clearly does not “vitally
affect” the terns and conditions of enploynent of any active
enpl oyees.® Thus, because the policy applies only to
applicants and no applicants have been hired, the policy was
not a mandatory subject of bargaining.

Qur finding of no violation here is based on the
specific facts of this case —nanely, that the DRA policy
does not apply to current enployees or “vitally affect”
them Thus, we do not decide here whether a DRA policy is a
mandat ory subject of bargaining if offered to current
enpl oyees; whether the policy becones a nandatory subject of
bargai ning after an applicant is hired; or whether it would
constitute an unfair |labor practice if the Enpl oyer
attenpted to enforce the policy on current enployees and the
Uni on objected. Rather, we conclude here that because the
DRA policy does not pertain to current enployees or “vitally
affect” their interests, it is not a nmandatory subject of
bar gai ni ng.

Accordi ngly, absent w thdrawal, the charge should be
di sm ssed.

B.J. K

®* Wiile the Board affirmed the case on other grounds, it
explicitly agreed with the ALJ's analysis on this point.
Id. at 598-99.

® Cf. Star Tribune, 295 NLRB at 549 (discrimnation at
hiring stage “vitally affects” unit enpl oyees because a
union’s ability to elimnate discrimnation in workforce
woul d be severely inpeded if it were required to wait until
hiring process conpleted and enpl oynment rel ati onshi p begun
before investigating actual or suspected discrimnation).




