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This case was submtted for advice as to whether the
Enpl oyer violated Section 8(a)(1) by termnating the Union's
| ease and by evicting the Union fromthe Enpl oyer's
residential apartnment buil ding because the Union sought to
organi ze the Enpl oyer's enpl oyees.

FACTS

The Enpl oyer owns and manages a conbi nation
of fice/apartnment building. In March 1990, the Union, which
had been placed under trusteeship, signed a 6-nonth | ease
with the Enpl oyer for an apartnment where its trustees could
stay while admnistering its affairs. In Cctober 1990, the
Uni on began to occupy the apartnent on the basis of a nonth-
t o-nont h | ease.

Around March 1991, several of the Enployer's enpl oyees
who work in the building spoke to one of the trustees about
the possibility of representation by the Union. In |ate
March, the Union requested recognition fromthe Enployer,
but the Enpl oyer refused. On April 23, the Union filed a
petition with the Board in Case 9-RC- 15882 seeking to
represent the enpl oyees.

On April 30, the Union received a 30-day eviction
noti ce ordering that the apartnent be vacated by My 31.
When questioned about the eviction notice, the building
manager told Union officials that a guest in the apartnent
had submtted an excessive claimfor damage to his
aut onobi | e, which had occurred while it was parked in the
garage, and that "No Snoking" signs which had been renoved
fromthe elevators were allegedly found in the Union's
apartnent .1

ACTI ON
We concl ude that the Enployer violated Section 8(a)(1)

of the Act by evicting the Union fromits apartnent, since
t he Enpl oyer thereby interfered with the enpl oyees' Section

1 The Region has determined that the Enployer's reasons for the eviction
were pretextual and that the Union was evicted because it sought to
represent the Enployer's enpl oyees who worked in the building.



7 right to neet with Union representatives at the apartnent
bui | di ng.

Enpl oyees have a Section 7 right to neet with union
representatives during non-work tinme on their enployer's
property when such neetings are consistent with the use for
which the property is intended.2 |In Brunsw ck, off-duty
enpl oyees net with their union representatives in the
enpl oyer's public dining area. The union representatives
pur chased food and sat down with the enployees to eat. The
enpl oyer asked the representatives to | eave and, when they
refused, had themevicted by the police. The Board found
that the union representatives were using the enployer's
property for the purpose for which it was intended, and that
t heir di scussions were "routine and unobtrusive."3
Accordingly, the Board held that the enpl oyer violated
Section 8(a)(1l) because the eviction interfered with the
enpl oyees' Section 7 right to converse with the union
representatives. Mreover, the Board noted that,
“"[c]learly, the eviction of the union representatives...also
sent a nmessage to the enpl oyees that the Respondent was
going to continue to fight the Union even though the Union
had recently been elected as the enpl oyees' collective-
bar gai ni ng representative.” 284 NLRB at 684.4

In Brunswi ck and simlar cases, the union
representatives were on enpl oyer property pursuant to a
busi ness relationship, i.e., they paid for food and the
privilege to sit down, eat, and converse with other
i ndi vidual s, including off-duty enployees. 1In the instant
case, the Union al so occupi ed space on the Enployer's
property pursuant to a business relationship, i.e., the
Union paid rent for the right to occupy an apartnment and to
entertain visitors there, including enployees who worked in
the building. Additionally, in Brunsw ck, neither the union
nor the enpl oyees engaged in unprotected activities: they
used the enployer's property as it was intended to be used
by the public, and their discussions were "unobtrusive". In
the instant case, the Region has determ ned that neither the
Uni on nor the enpl oyees were engaged in unprotected
activity, including the Enployer's asserted reasons for the
eviction. Rather, the Union used the apartnent in a manner
simlar to other tenants. Therefore, just as the enpl oyer
in Brunsw ck violated Section 8(a)(1) by evicting, and
effectively termnating its business relationship with, the
uni on representatives, the Enployer here violated Section

2 See Brunswi ck Food & Drug, 284 NLRB 663 (1989); Albertson's, Inc., 289
NLRB 177 (1989); Mntgomery Ward & Co., 263 NLRB 233 (1982).

3 284 NLRB at 664.

4 These principles apply regardl ess of whether a union is the Section
an) representative of the enployees. See Albertson's; Mpntgonery Ward,
above.




8(a)(1) by termnating its business relationship (the |ease)
wi th, and evicting, the Union.

Further, this case is distinguishable from cases
i nvol ving the principle that one enployer ordinarily can
termnate its business relationship with another enpl oyer,
even if it does so for discrimnatory reasons, W thout
viol ating Section 8(a)(1) and (3).5 In this regard, the
Mal baff rationale is based on the lack of justification in
the Act or inits legislative history for concluding that
Section 8(a)(3) was neant to protect enployers as well as
enpl oyees from enpl oyer discrimnation. The Board
specifically held that no enpl oyee discrimnation resulted
from one enpl oyer ceasing to do business w th another
enpl oyer.® As noted above, interference with enpl oyee
Section 7 rights did result here fromthe Enployer's
termnation of its business relationship with the Union.

Finally, to renedy the violation, the Region should
seek restoration of the status quo, i.e., that the Enployer
re-establish the terns of the Union's | ease agreement. |If
there are no current vacancies in the building, the Enployer
nmust provide the Union with a | ease for an apartnent
substantially simlar to the one fromwhich the Union was
evicted as soon as one becones available. Thus, we would
not seek the displacenent of another tenant as a renedy.

R E. A

5 Cf. Local 447, Plunbers (Mal baff Landscape Construction), 172 NLRB
128, 129 and n. 5 (1968), citing NLRB v. Denver Building and
Construction Trades Council, 341 U S. 675, 689-690.

6 1d. at 129.




