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These cases were submitted for advice as to whether
the Union’s picketing violated Section 8 (b) (7) (C).

We conclude that there is insufficient evidence to
establish that an object of the Union’s picketing was
recognitional or organizational. The Regions should
dismiss the charges, absent withdrawal.l

FACTS

Background:

I nternational Union of Operating Engi neers, Local 150
(the Union), and R J. Corman, LLC, and its subsidiaries R J.
Corman Derail ment Services and R J. Corman Railroad
Construction (collectively, the Enployer), have in recent
years been involved in nunmerous unfair |abor practice
charges, including charges filed by the Enpl oyer against the
Union for picketing in violation of Section 8(b)(7)(C. The
rel evant history of the parties’ relationship is addressed
in detail in Qperating Engineers, Local 150 (R J. Cornman
Derail ment Services, LLC), Cases 26-CP-93 & 8-CP-376, Advice
Menmor andum dat ed October 7, 2002. In short, from Decenber
2001 to June 2002, the Union engaged in intermttent
anbul atory picketing at Enployer job sites in Mssouri,
Loui si ana, Chio, Indiana, and Mchigan. Wen picketing, the
Union carried signs that read, "I.U O E. Local #150 ON
STRI KE AGAI NST RJ CORMAN FOR UNFAI R LABOR PRACTI CES." The
Uni on purportedly picketed the Enployer to protest certain
unfair | abor practices, but also expressed a recognitional
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objective at various tines away fromthe picket lines. 1In
June 2002, the Union settled all outstanding 8(b)(7(C
cases, and advi sed the Enployer that the Union disclained
interest in representing the Enployer’s enpl oyees.

I n August 2002, however, the Union resuned its
intermttent picketing at Enployer job sites, using the sane
signs it used in the earlier picketing. Anmong the unfair
| abor practices the Union was protesting were the Enployer’s
failure to hire Union "salts" and failure to consider the
Union "salts" for hire.2 Gven the totality of the Union's
conduct, we concluded in those cases that the Union’s
pi cketing had a recognitional or organi zational object and,
therefore, that the Union had again violated 8(b)(7)(CO.

[ FO A Exenption 5

.13

On or about September 9, 2002, the Union ceased its
intermittent picketing of the Employer.

Prior to the administrative hearing in the authorized
cases, the Region, the Employer, and the Union executed a
formal settlement that provided, inter alia, that the Union
would not picket the Employer for 14 days from the date of
the Board’s order approving the settlement, and that the
Union would not thereafter picket the Employer with a
recognitional or organizational object.? ©Nothing in the
settlement would prohibit the Union from engaging in
otherwise lawful picketing against the Employer.

By letter dated February 18, 2003,° the Union advised
the Employer that the Union:

2 See, RJ. Corman Railroad Conpany, L.L.C., 13-CA-38807,
JD-111-01 (August 22, 2001).

3 The Regi on obtained a 10(l) injunction against the Union
on December 2, 2002.

4 The Board’s order approving the settlement stipulation
issued on March 25; on June 23, the Sixth Circuit issued a

consent Jjudgment enforcing the Board’s order.

5 All dates hereafter refer to 2003, unless noted ot herwi se.
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has stopped, and has no intention of resuming, any
alleged recognitional and/or organizational activity
involving any of [the Employer’s] employees], ]
including but not limited to picketing.

The Union also advised the Employer that it reserved its
right to:

protest peacefully the failure of any R.J. Corman
entities to pay area standard wages and/or benefits;
to pay wages and/or benefits previously owed under
collective bargaining agreements with [the Union];
and/or to protest certain of [the Employer’s] as yet
unremedied statutory labor law violations.

The Union further asserted that such protests would comply
with the formal settlement between the parties, and would

be lawful under "federal labor law."

The Instant Charges:

In June, the Union sent notices to some of the
Employer’s customers stating that the Union had a "primary
labor dispute”™ with the Employer. The Union stated that it
might engage in ambulatory picketing of the Employer, but
that it had "no organizational or recognitional intent[.]"

On July 17 and 18, four Union agents picketed at an
Employer job site in Kansas City, Kansas. As in earlier
picketing, the Union agents carried signs that read,
"I.U.O0.E. Local 150 AFL-CIO On Strike Against R.J. Corman
LLC For Unfair Labor Practices." Unlike previous
picketing, however, the Union attached to each sign an 8 "
x 11" sheet of paper that read,

Local 150 is on strike against the above-named
Employer for the following unremedied or pending
statutory/contractual unfair labor practices:

o Interrogating employees about union activity

o Conveying to employees that union activity is
futile

o Threatening to close one of its facilities if the
Union came in
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0 Threatening Employees with loss of benefits
o Failure to pay contractually agreed-upon wages

o Filing frivolous lawsuits to interfere with Local
150’s Section 7 right to pursue grievances to
arbitration.®

There is no evidence that, during the picketing, the
Union agents said anything to any of the Employer’s
employees, representatives, or customers, or engaged in any
conduct other than holding the above-referenced signs at
four entrances to the Employer’s Kansas City job site.

The Union has not engaged in any picketing at any
Employer location since July 18.

ACTION

We conclude that there is insufficient evidence to
establish that the Union’s picketing on July 17 and 18 had a
recogni tional or organizational object.

Section 8(b) (7) (C) does not prohibit a union from
picketing an employer with the sole object of protesting
the employer’s unfair labor practices.7 However, 1in those
cases where recognition or organization 1is an object of the
picketing, even if it is not the sole or even the primary
object, such picketing may violate Section 8 (b) (7) .8
Because "[a]ln unlawful objective in picketing is rarely

6 The Union’s references to contract wages and grievance
arbitration solely involve a dispute that arose out of the
Union’s representation of enpl oyees at a now- cl osed
facility. Resolution of this dispute would not require the
Enpl oyer to recogni ze or bargain with the Union in the
future.

7 \Witers & Bartenders Local 500 (Mssion Valley Inn), 140
NLRB 433, 437 (1963) (enphasis added). See also, Plunbers
Local 32 (Robert E. Baley Construction), 315 NLRB 786, 789
(1994).

8 See, e.g., St. Helens Shop ‘N Kart, 311 NLRB 1281, 1286
(1993) .
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proved by admission, but rather must be ascertained from
the union’s overall conduct, which would include past
relations between the parties as well as the context in

which the picketing occurred[,]"9 the Board considers the
totality of the circumstances, 10 including the legends on

picket signs,ll to determine whether union picketing is for
an object proscribed by Section 8 (b) (7) (C).

The Board has long rejected the application of any
presumption that a union’s illegal object during earlier
picketing "carries over" to subsequent picketing, absent
substantial independent evidence to support such a finding.
Rather, the "new picketing should be determined to be good
or bad for what it is and not by reason of the object or
purpose of earlier picketing."!?2 For example, when a
substantial hiatus intervenes between a union's picketing
for an unlawful object and its initiation of new picketing
for a purportedly different purpose, that hiatus will
negate any presumption that the unlawful object of the
earlier picketing "carried over to the second round."13
Where there is a substantial hiatus between picketing
episodes, and the "second round" is preceded by the union's

9 |d. at 33.

10 See, e.g., lron Wrkers Local 10 (R & T Steel
Constructors, Inc.), 194 NLRB 971, 973 (1972).

11 See e.g., San Francisco Culinary Wrkers (MDonald’s
System of California), 203 NLRB 719 (1973), enfd. as nod.
501 F.2d 794 (D.C. Gr. 1974); Qperating Engi neers Local
542- A, -B,-C (Kam nski Brothers, Inc.), 152 NLRB 553, 558
(1965), enfd. 360 F.2d 111 (3° Gr. 1966).

12 Retail derks Local 1357 (Genuardi Super Markets), 252
NLRB 880, 887 (1980), quoting Phil adel phia Building Trades
Counci|l (Altenpbse Construction), 222 NLRB 1276, 1280 (1976).
See al so, Plunbers Local 290 (Streiner Sheet Mtal Wrks and
Hof f man Construction), 323 NLRB 1101, 1113 (1997)

13 Hof f man Constructi on, above, 323 NLRB at 1113 (hi atus of
45 to 75 days considered “substantial”); Carpenters (Ventura
County) District Council (Conpositor Corp.), 242 NLRB 1109,
1111 (1979) (50 day hiatus sufficient to negate presunption
that unl awful objective “carried over” to subsequent

pi cketing).
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disclaimer of any unlawful object, a presumption that the
union’s earlier, unlawful object carried over is
particularly inappropriate.l?

In the instant cases, the substantial hiatus separating
the Union’s earlier, recognitional picketing and the
pi cketing at issue here, and the Union’s disclainmer of its
past and any future recognitional or organizational object
negate any presunption that the Union’s prior organi zational
and recognitional purpose should be ascribed to its
pi cketing on July 17 or 18. The Union had not picketed the
Enpl oyer for ten nonths, during which tine it affirmatively
di scl ai med any past or future interest in organizing or
representing the Enployer’s enployees.1> Since then, the
Uni on has consistently reiterated its disclainmer to the
Enpl oyer, the general public, and the Region, and there is
no evi dence that Union agents have said or done anything
that woul d denonstrate a recognitional object.16 Thus,
there is no "substantial independent evidence" that the
Uni on pi cketed the Enployer on July 17 and 18 wth a
recognitional or organizational object, and we cannot
presune that any unlawful object the Union may have had for
earlier picketing "carried over" to the July 17 and 18
pi cketi ng.

We al so conclude that, in contrast to the prior case
i nvol ving these parties, 1’ none of the unfair |abor
practices the Union protested on July 17 or 18 inherently
contains, or is inseparable from a recognitional object.
The Union’s pickets specifically list several "statutory
and/ or contractual unfair |abor practices."” However,
resolution of those unfair |abor practices would not require

14 Hof f man Construction, 323 NLRB at 1113.

15 See Cenuardi Super Markets, 252 NLRB at 888, and cases
cited there (union’s 29-hour hiatus and cont enpor aneous
di sclainmer sufficient to negate presunption that earlier
recogni tional object applied to |ater picketing; no

i ndependent evi dence that uni on had recognitional or
organi zati onal object for second round of picketing).

16 |d. at 888; Hoffrman Construction, 323 NLRB at 1114.

17 Operating Engineers, Local 150 (R J. Corman Derail nent
Services, LLC), Case 26-CP-93, et al., Advice Menorandum
dated Cctober 7, 2002 (the Union protested, inter alia, the
Enployer’s failure to hire or consider for enploynent the
Union’s "salts" which inherently contained, and was

i nseparable from an organi zati onal object).
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t he Enpl oyer to recognize and bargain with the Union or
result in the designation of the Union as the enpl oyees’
col | ective bargaining representative.

Finally, we would not rely on the | anguage of the
Union’s pickets signs, alone, to infer an unlawful object in
this case. W know of no case in which the Board has held
that a union’s use of the term"On Strike" when picketing an
unor gani zed enpl oyer, per se, evinces an unlawful object.

Rat her, a union’s use of "on strike" |anguage can best be

vi ewed as secondary indicia of a union’s recognitional or

or gani zati onal object, providing sone context for other

i ndependent evi dence of a union’s object. For exanple, in

| UCE, Local 150, Case 26-CP-93, et al., above, we determ ned
that the Union’s use of "On Strike" was m sl eadi ng because
enpl oyees were not on strike, nor was the Union calling on
enpl oyees to join its protest. The Union s m sl eading
signage in those cases allowed us to | ook el sewhere for

evi dence of the Union’s object, i.e., its protest of the
Enpl oyer’s refusal to hire or consider for hire the Union’'s
"salts.” Here, the Union’s signs are not m sleading as they

are directed at the public and include a specific recitation
of the unfair |abor practices the Union is protesting, none
of which is inherently organizational.1® Thus, in the
absence of any evidence of a recognitional or organizational
obj ect that provides sone additional basis for concluding
that the Union’s use of "on strike" also indicates an

unl awful object, the Union’s use of that termhere is
insufficient to establish that the Union in fact had such an
obj ect .

In sum the circunstances of the Union’s July 17 and 18
pi cketing fail to establish that the Union picketed the
Enpl oyer with a recognitional or organizational object.
Therefore, there is insufficient evidence to establish that
the Union violated the Board’ s order, as enforced by the
Sixth Grcuit, or otherwi se violated Section 8(b)(7)(C

Accordi ngly, the Regions should dism ss the instant
charges, absent w t hdrawal .

18 See, e.g., Geske & Sons, Inc., 317 NLRB 28, 55 (1995)
(union’s use of term"on strike" on its picket signs was not
m sl eadi ng, union’s signs supported its protest of the

enpl oyer and call ed on enpl oyer’s enpl oyees, custoners, and
suppliers to honor the union’s picket |ine).
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