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The issue presented for advice in these cases is
whet her the Union’s overall conduct at neutral enployers’
prem ses, including handbilling while engaging in other
conduct, violated Section 8(b)(4)(ii)(B); and whether other
Uni on conduct violated Section 8(b)(1)(A).

| . General Background

Since April 2001,1 Lusardi Construction Conpany
(Lusardi) and Northern California Regional Council O
Carpenters and Local s 405, 2236, 713 and 152 (collectively
t he Uni on) have been engaged in a | abor dispute. The Union
has publicized the dispute at various locations in
California, including Lusardi jobsites and the offices of
enpl oyers doi ng business with Lusardi. The dispute has
given rise to a variety of charges. There was Union activity
alleged to violate Section 8(b)(4)(i)(ii)(B), which included
handbilling and/or leafleting, marching in a circle, using
bul l horns, floating rat balloons and/or wearing rat
costunes, and displaying |arge signs. Also there was
activity alleged to violate Section 8(b)(1)(A), which
i ncluded threatening an enployee with | awsuits, bl ocking
neutral and primary gates, and unlawfully entering jobsites.

The principal neutral enployers involved in these cases
are Legacy Partners (Legacy), a real estate conpany, which

1 All dates are in 2001 unl ess ot herw se noted.
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is involved in the business of property nanagenent and real
estate devel opnent with its headquarters |ocated in Foster
Cty, California; Venture Corporation (Venture), a |and
devel opnment and buil ding conpany with its main office

| ocated in MIIl Valley, California; and WP | nvestnents (WP),
which is engaged in real estate devel opnent, property
managenent, and, on a limted basis, commercial brokerage,
with its main office |ocated in Wodside, California. Each
of these neutral enployers used Lusardi to supply |abor at
construction worksites.

1. Facts for Specific 8(b)(4) Incidents

A. Legacy office

The Uni on denonstrated at Legacy’s office over several
months. Legacy’'s office is in one of two identical office
bui | di ngs, which have a 40-foot w de plaza between them
The pl aza al so separates the buildings fromthe parking | ot.

During the nonths of July and August, two or three
Uni on agents leafleted at the entrance of the office
buil ding in which Legacy is |located. The leaflet stated
busi nesses should not work with Legacy because Legacy
affiliated with Lusardi. Also present was a truck tow ng an
approxi mately six-foot by six-foot sign. The truck was
either parked in or circling the parking lot in front of the
bui | ding, approximtely 40 feet fromthe entrance. The sign
towed by the truck said Lusardi was unfair, and was taking
jobs fromthe comunity. This conduct started daily at 8:00
a.m, shortly before Legacy’s enpl oyees were due to report
to work, and ended around noon.

From Sept enber to October, the Union continued the sane
conduct. It also began floating a giant rat balloon or
having a Union agent present wearing a rat costune. The
Uni on agents also yelled to ask Legacy why it was doing
business with Lusardi, that Lusardi was a rat contractor,
that Lusardi should not be trusted, and asked whet her people
cared about the comunity.

During the first half of October, on some days between
the hours of 800 a.m and 10:00 a.m, the Union had one
Uni on agent leafleting at the entrance to Legacy’'s parking
ot while four other Union agents leafleted the plaza in
front of the building. The four Union agents in the plaza
noved about but did not march in any preset pattern or in a
circle. Another Union agent held a six-foot by four-foot
rat balloon, allowing it to float 10 feet fromthe ground.
The truck with the sign drove up and down the parking | ot.
Language on the sign was the sanme as before, that Lusardi
was unfair, and was taking jobs fromthe comunity.
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On ot her days during that sane QOctober period, four to
six Union agents leafleted in the plaza during the norning
hours while yelling that Lusardi destroyed famlies. Also
present was a truck with a sign in the back telling people
to contact Legacy and ask why it enpl oyed conpanies |ike
Lusardi. On at |east one occasion four to six Union agents
wal ked in a circle six feet in dianmeter about nine feet from
the entrance. Another Union agent was six feet away from
the group using a bullhorn, while another Union agent stood
by the door leafleting. During this time, a truck was in
the parking ot wwth a rat balloon attached to it.

During the latter half of the nonth of October, the
Uni on denonstrated at Legacy’'s office from8:30 until noon
several tinmes a week. One Union agent |eafleted at the door
entering the building while about 15 Union agents wal ked in
acircle 20 feet fromthe entrance. Using nore than one
bul I horn, they sang a song and al so yell ed "Legacy, why are
you hiding behind Inktom [who is the building owner];
Lusardi is a rat, Legacy why do you use Lusardi; Wy don’t
sone one from Legacy cone down and talk with us."” Another
Uni on agent used a bullhorn to tell people to "Ask Legacy
why they’'re doing business wth a rat contractor I|ike
Lusardi. Call Legacy Partners to do sonething about it or
we'l | be here every day. Ask Legacy Partners about justice,
dignity, and workers’ rights. Legacy Partners is using a
rat contractor. Ask Legacy Partners why they’ re outsourcing
their work." Some Union agents used noi semakers that
sounded like a police siren. They also floated a rat
bal | oon, which was visible fromthe sixth floor of the
bui |l di ng where Legacy’s main office is |located. There was
also a truck parked in the parking lot with a sign that said
"Lusardi Construction is a rat contractor - Comunity
beware." On at |east one occasion, around Cctober 25, 15
Uni on agents walked in a circle in front of the plaza and
obstructed the wal kway.

During the nonth of Novenber, on consecutive days, 15
Uni on agents denonstrated from8:00 a.m wuntil 10:00 a.m by
wal king in an oblong circle some 20 to 30 feet fromthe
entrance. The Union agents yelled that Legacy was hiring
non-uni on conpani es. On one of those days when a Legacy
enpl oyee refused to take a leaflet, a Union agent with a
bul | horn wal ked about ten paces behind the enpl oyee yelling
that she worked for Legacy. They also floated a rat ball oon
on those days. On another day in Novenber 20 denonstrators
wal ked in a circle in the plaza in front of Legacy’'s office
buil ding. They eventually ended up wal ki ng about in a
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scattered fashion using several bullhorns making siren
sounds. 2

During Decenber and January 2002, the Union continued
its denonstrations by using a truck with a sign, |eafleting,
and floating a rat ball oon.

B. Venture Ofice

The Uni on denonstrated at Venture's offices housed in a
one-story building on a public street, which has a separate
tenant in the rear of the building. Behind the building is a
circular driveway. Venture’s main entrance is on the side of
the building, approximately eight to ten feet fromthe
street. The area is largely residential; however, the
building is |ocated across the street froma supernarket and
a block froma |ocal high school

On Septenber 19, the Union began denonstrations at the
Venture office. Md-day, two or three Union agents appeared
with a six-foot by six-foot sign, towed by a truck, with
Lusardi’s logo. The |anguage on the sign said sonething
about Lusardi being a rat contractor. The truck drove
slowy around the block. During this same tine severa
Uni on agents wal ked up and down the street in front of the
buil ding. One was dressed in a rat costunme and anot her used
a negaphone shouting that Venture does business with a rat
contractor and for people to call Venture (stated Venture’'s
phone nunber). Another |eafleted while wal king up and down
the street. The conpany’ s president al so approached the
Uni on agents and di scussed with themthe text of a handbil
t hat addressed discrim nation agai nst wonen.

On Septenber 26, at 9:00 a.m, two Union agents
| eafl eted at the Venture office. There was also an infl ated
20-foot rat balloon held in front of Venture's office.
During this tinme the president of the conpany and Li psconb,
a Union agent, spoke briefly.

The Uni on conti nued denonstrations w thout handbilling
or leafleting on Cctober 3, 19, 23, 29, and 31. A bullhorn
was used to communicate that Lusardi was a rat, that Lusard
di scrim nated agai nst wonen, and that Lusardi caused Bay
Area people to lose their jobs. The Union agents urged

2 Regarding the noise |level during Cctober and Novenber,

W tnesses from Legacy stated that on sone days the noise

| evel was hi gh enough that they heard the noise inside their
offices on the sixth floor. Therefore, they had to either
cancel nmeetings with clients, enployees, and others, or
change the venue for the neetings.
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people to call Venture and ask why Venture was doi ng
business with Lusardi. During this tinme, a Union agent
parked a truck wwth a sign in front of Venture' s office
bui | di ng and honked the horn continuously.3 The |anguage on
the sign made a statenent about Lusardi being a rat
contractor.

On Novenber 1 and 2, four Union agents, one in a rat
costune, leafleted at Venture's office. Another Union agent
held a large inflated rat balloon in front of the office
while a truck wwth a sign on the back circled the bl ock.
The Union agents used a bullhorn to conmunicate their
message regarding Venture’s business relationship with
Lusardi .

On Decenber 20, representatives fromthe Union and
Venture net. The Union representative stated that it wanted
Venture to stop using Lusardi because Lusardi was a non-
uni on enpl oyer. The Union representative further stated that
"if [Venture] wasn’'t doing business with Lusardi, [Venture]
woul dn’t be having this conversation," and "quite frankly,

[ Venture was] just collateral damage." The Union
representative then questioned the Venture representative
about whet her Venture woul d consider hiring union
contractors at its Morgan Hill Ranch project. The Venture
representative said that of course Venture woul d consi der
hiring union contractors, and that Venture had already hired
two union contractors. The Union representative again asked
the Venture representative not to hire Lusardi. The Union
representative said that "if Venture did not hire Lusard
again it wouldn’'t have the harassnent in front of the

buil ding, but if [Venture] continued to work with Lusardi,
[the Union] would continue to use whatever neans possible to
keep Lusardi out of Northern California."

On May 8, 2002, four to five Union agents leafleted in
the parking ot and at the area around the outdoor stairs.
Sonme of the Union agents wore "Gi m Reaper"” costunmes. Two of
the Union agents di splayed an eight-foot |ong plastic sign
regardi ng asbestos poisoning at Venture's job sites. The
Uni on agents al so yelled statenents regardi ng Lusardi and
asked the public to inquire why Venture was doi ng busi ness
with Lusardi. The Union nade the statenent that "if you want
to get rid of us you have to dunp Lusardi."

C. W Ofice

3 Venture enpl oyees reported that the noise | evel was high
enough to interfere with tel ephone conversati ons.
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WP's building is a one-story structure. It is thirty
feet apart from another building that houses four tenants.
| mediately in front of both buildings is a parking |ot,
bordering a sidewal k. There is only one entrance/exit to
t he parking | ot.

Tw ce between Septenber 21 and 28, and on Cctober 16,
from9:00 a.m to noon, three to four Union agents
denonstrated in front of WP. One or two stood at the
entrance of the parking lot leafleting and using a bull horn,
yelling "Lusardi is a rat contractor; Lusardi is bad for the
community; you re losing jobs and a chance for enpl oynent
because of Lusardi."4 This conduct |asted about 30 ninutes
each time. Another Union agent held a 12-foot by 8-foot rat
bal | oon near the parking stalls in front of the WP buil di ng.
A truck with an extended cab circled the parking | ot during
the activity. The cab carried a 10 foot by 8 foot sign that
stated "Lusardi Construction is a rat contractor; No respect
for workers, famlies, or local conmmunity; Conmunity
Bewar e. "

I[11. CGeneral Legal Principles Regarding 8(b)(4) Picketing

Tradi ti onal union picketing, which usually involves
i ndividuals patrolling while carrying placards attached to
sticks, has been found to constitute unlawful restraint or
coercion of neutral enployers under 8&b)(4)(ii)(B) as a
m xture of conduct and commruni cati on. On the other hand,
handbilling alone is not unlawful inducenent of neutral
enpl oyers because the handbills "depend entirely on the
persuasi ve force of the idea."®

Thus, traditional "picketing" involves nore than nere
communi cation. It is ainmed at persuadi ng those who approach
the |l ocation of the denonstration to take sone synpathetic
action, such as not entering the facility involved. It is
this "signal,"” which provokes people to respond w thout
inquiring into the informati on being di ssem nated, that

4 The noise fromthe bull horn was | oud enough for workers
inside to hear. Additionally, tenants in another building
conpl ai ned about the noi se.

S5 See general ly Service Enployees Local 87 (Trinity
Mai nt enance), 312 NLRB 715, 743 (1993), enfd. mem 103 F. 3d
139 (9th Cir. 1996)(citations omtted).

6 Edward J. DeBartolo Corp. v. Florida GQulf Coast Bldg. &
Constr. Trades Council (DeBartolo Il) 485 U. S. 568, 580
(1988)(citations omtted). See also Hughes v. Superior
Court, 339 U S. 460, 464-465 (1950).
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di stingui shes traditional picketing fromother fornms of
communi cation and makes it subject to restrictive regul ation
under the Act.’

The Board has stated that "one of the necessary
conditions of ‘picketing’ is a confrontation in sonme form
bet ween uni on nenbers and enpl oyees, custoners, or suppliers
who are trying to enter the enployer’s premises."8 Al ong
the same lines, "the inportant feature of picketing appears
to be the posting by a | abor organization ... of individuals
at the approach to a place of business to acconplish a
pur pose whi ch advances the cause of the union, such as
keepi ng enpl oyees away from work or keeping custoners away
fromthe enployer’s business."Y As a result of requiring an
el emrent of confrontation, the Board has found that even
union patrolling conbined with the display of placards does
not anount to unlawful picketing, in the absence of
confrontation between uni on agents and enpl oyees or
cust onmers. 10

At the sane tinme, the Board has recogni zed the
i nportance of the "conduct elenent” in picketing and the
response it invokes regardl ess of any nessage. Thus, the
concept of "signal picketing" was devel oped by the Board to
descri be union conduct that did not involve traditional
pi cketing, but could be characterized as such because it
evoked the sanme response as a traditional picket line. 1In
ot her words, "signal picketing ... describe[s] activity
short of a true picket line that acts as a signal to
neutral s that synpathetic action on their part is desired by

7 See Teansters Local 688 (Levitz Furniture Co.), 205 NLRB
1131, 1133 (1973).

8 Chi cago Typographical Union No. 16 (Al den Press), 151 NLRB
1666, 1669 (1965) (enphasis added), quoting NLRB v. United
Furni ture Workers (Janmestown Sterling Corp.), 337 F.2d 936,
940 (2d Gir. 1964).

9 Stoltze Land & Lunber Co., 156 NLRB 388, 394

(1965) (enphasi s added). See also United M ne Wrkers
District 12 (Truax-Traer Coal Co.), 177 NLRB 213, 218
(1969), enfd. 76 LRRM 2828 (7th G r. 1971).

10 See Al den Press, 151 NLRB at 1669 (picketing along public
street but not directed against any specific enployers held
not unlawful). Accord: Service Enployees Local 525 (General
Mai nt enance Service Co., Inc.), 329 NLRB 638, 683 (1999).
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the union."11 By directing such conduct at neutral persons,
a union can violate both Section 8(b)(4)(i) and (ii)(B).12
Additionally, the Board has found that a union can violate
Section 8(b)(4)(i) and (ii)(B) by engaging in non-picketing
conduct that, while not technically characterized as

pi cketing, "oversteps the bounds of propriety and [goes]
beyond persuasion so that it [becones] coercive to a very
substanti al degree."13

V. Analysis for Specific 8(b)(4) Incidents

Legacy Ofice

We concl ude that, absent settlenent, conplaint should
i ssue regarding the Union’ s conduct at the Legacy office
buil ding on all days because the Union’ s conduct was not
pure handbilling and nore than nere speech.

The totality of the circunstances at the Legacy office
bui | di ng denonstrates that the Union’s confrontational
conduct amounted to unl awful picketing that violated Section
8(b)(4)(ii)(B). The conduct cannot be viewed as nere
persuasi on through speech directed at Legacy’ s custoners
wi thin the neaning of the Suprene Court’s decision in
DeBartolo I1.

On the first day of the Union’s conduct, one of its
activities was distributing handbills, which in and of

11 Qperating Engineers Local 12 (Hensel Phelps), 284 NLRB
246, 248 n. 3 (1987)(citation omtted). Accord: Electrical
Wrkers Local 98 (Tel ephone Man), 327 NLRB 593, 593 and n. 3
(1999) (finding "signal picketing"™ where, anong ot her things,
uni on agent stood near neutral gate and wore observer sign
that flipped over to reveal sanme sign being used by union

pi cketers at primary gate); lron Workers Pacific Northwest
Council (Hoffman Construction), 292 NLRB 562, 562 n. 2, 571-
576 (1989), enfd. 913 F.2d 1470 (9th G r. 1990)(finding

"si gnal picketing"™ where union supporters stood near picket
sign at neutral gate).

12 See generally Service Enployees Local 87 (Trinity
Mai nt enance), 312 NLRB at 743 (citations omtted).

13 Service & Mintenance Enpl oyees Local 399 (Wl liamJ.
Burns Intl. Detective Agency, Inc.), 136 NLRB 431, 437
(1962) (handbi |l I ers i npeded custonmer access to neutral

enpl oyer’s prem ses in a manner that al so included el enent
of physical restraint).
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itself is not unlawful .14 However, using the truck with the
sign to patrol the parking ot so close to the entrance can
be viewed as the equivalent of traditional picketing that is
confrontational in and of itself, given that the parking | ot
and building were only separated by the 40-foot w de
plaza.1> Finally, the timng of the Union’s conduct, which
began at the tinme that Legacy’ s enpl oyees reported to work,
supports an argunent that the Union s conduct was
confrontational in nature.16

During the follow ng nonths, the Union' s conduct grew
even nore confrontational as the Union added activities to
its first day’s conduct. The Union continued to arrive
during the tinme that the enpl oyees reported to work and
began using bull horns, yelling slogans, and displaying a rat
bal | oon and/or a person dressed in a rat costune.1l By m d-
Cct ober, the Union began including the traditional picketing
conduct of marching in circles at |ocations that confronted
neutral persons. The marching in circles took place w thout
traditional picket signs but took place during the tinme the
truck patrolling the parking lot with the |large sign was

14 The handbill was distributed when no Lusardi enpl oyees
were present and questioned the decision of Legacy to use
Lusardi. Thus, it indirectly enneshed Legacy into the
Union’s dispute with Lusardi. This establishes that the
Uni on had a secondary object for the handbilling.

15 See Painters District Council 9 (W’'re Associates), 329
NLRB 140, 142 (1999)(sign nmounted on autonobile equated with
pi cketing); Electrical Wrkers |BEW Local 98 (Tel ephone Man,
Inc.), 327 at 600 (union violated 8(b)(4)(i) and (ii)(B) by
patrolling fromprimary gate to secondary gate in an attenpt
to pressure secondary enployers at the worksite).

16 See generally, e.g., Hensel Phelps, 284 NLRB at 248
(finding signal picketing where union failed to explain
presence of business agents at neutral gate "during the
early norni ng hours when enpl oyees woul d custonarily be
reporting for work"); MIlnen & Cabinet Makers Local 550
(Steiner Lunber Co.), 153 NLRB 1285, 1286 n. 1, 1289 (1965),
enfd. 367 F.2d 953 (9th G r. 1966)(relying on tim ng of

pi cketing, i.e., when neutral enployees reported for work,
in finding unl awful secondary object).

17 See Construction & General Laborers Local Union 4
(Quality Restorations), Case 13-CC-2006, Advice Menorandum
dated January 19, 1996 (purpose of individual dressed as a
rat who patrolled in front of association was to confront
custoners or enployees rather than to engage in protected
free speech).
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present.18 NMoreover, on at |east one occasion an agent
confronted a Legacy enpl oyee for refusing to accept a
handbil1.19 Finally, although the Union reduced its conduct
i n Decenber 2001 and January 2002 to only |eafleting,
floating a rat balloon and having the truck with the sign
present, it was still unlawfully confrontational, given the
proximty of the rat balloon and the truck with the sign to
the entrance of the Legacy office.

In sum all of the Union’s conduct at the Legacy
bui | di ng, when considered as a whole, was nore than pure
handbilling or nerely free speech. It anounted to
confrontational conduct wth the objective to restrain or
coerce Legacy inits relationship wth Lusardi. The Union
sent a signal, equivalent to picketing, to those approaching
Legacy’s office so that they would take sone kind of
synpat hetic action toward Legacy on behal f of the union.20
Thus, it is not the type of activity protected under
DeBartolo Il but anmpbunts to at |east signal picketing and
actual picketing on those occasions when the agents or the
truck carrying the sign patrolled the sidewal ks or parking
| ot.

Venture Ofice

We concl ude that, absent settlenent, the conplaint
shoul d al so allege the Union’s conduct at the Venture office

18 See Ceneral Mintenance Service Co., 329 NLRB at 680-681
(finding 8(b)(4)(i) and (ii)(B) violations where union
agents slowy marched across entrance to neutral parking
garage); Painters District Council 9 (W' re Associates), 329
NLRB at 142 (finding union engaged in picketing in violation
of 8(b)(4)(i) and (ii)(B) where, anong other things, union
agents confronted aut onobiles entering common situs).

19 we al so conclude that the Region should allege that this
i nci dent was unl awful under Section 8(b)(4)(i)(B) even

t hough the Union may not have intended to i nduce a work

st oppage. See International Brotherhood of Teansters, et al.
(Overnite Transportation Co.), Cases 26-CC 525, et al.,
Advi ce Menorandum dated July 13, 2001 [FO A Exenption 5

]; District Council 9 (W' re
Associates), 329 NLRB at 142 (union’s conduct of mlling
about and confronting neutral enployees’ vehicles at
entrance to facility unlawful under Section 8(b)(4)(i)(B)).

20 See perating Engi neers Local 12 (Hensel Phel ps), 284
NLRB at 248 n. 3.
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bui I di ng viol ated Section 8(b)(4)(ii)(B)2l because that
conduct was al so not pure handbilling and nore than nere
speech. As with the conduct at Legacy, the totality of the
ci rcunstances at the Venture office building al so
denonstrates that the Union’s confrontational conduct
anounted to unl awful picketing which cannot be viewed as
mer e persuasi on through speech.

The Union’s conduct at the Venture office was the sane
as or simlar to the conduct exhibited by the Union at the
Legacy office building. The Union used a simlar handbil
except the handbill referred to Lusardi and Venture. Also
present was a truck with a six-foot by six-foot sign, a
person in a rat costunme, and slogan shouting. The truck
with the sign, driven by Union agents, circled the bl ock
whi | e ot her Union agents wal ked up and down the sidewal k in
front of the building. Gven that the entrance to the
Venture office was only eight to ten feet fromthe street
and all of this conduct took place in front of the entrance,
the sanme theory of violation as set forth regardi ng Legacy
is applicable here.

As wth Legacy, the Union’ s conduct becane nore
confrontational as the Union returned to the Venture office
over a period of a nonth and a half. During that tine, the
Union did not handbill or pass out leaflets, but sinply
showed up shouting slogans with a bull horn about Lusardi and
parking a truck, which towed a sign as before, in front of
the Venture office. At no tine were any Lusardi enpl oyees
present. Thus, such conduct ampunted to confrontational
secondary picketing because the Union brought its dispute
with Lusardi to Venture even though Lusardi was not present
at the Venture office building.22 Furthernore, when the
Uni on and Venture net to discuss the activities that were
taking place in front of Venture's office, the Union
t hreatened to use whatever neans possible to keep Lusardi
out of Northern California. Thus, the Union’s threat was
al so unlawful as it was a threat to continue to unlawfully
pi cket at Venture's office until it coerced Venture into
ceasing to do business with Lusardi.?23

21 While the Union’s conduct on Septenber 26, 2001 only
included floating a rat balloon and handbilling wth no

| arge signs or other conduct the Union's conduct on that
date was unl awful because it was in the context of violative
confrontational conduct both before and after.

22 See, e.g., Painters District Council 9 (W're
Associates), 329 NLRB at 142.

23 [FO A Exenption 5
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Finally, the Union’ s confrontational conduct directed
at Venture reached a peak on May 8 when the Union displayed
a m sl eadi ng sign regardi ng asbestos at a Venture worksite,
wi t hout mentioning Lusardi. Wien a union’ s banner urges
consuners or invitees to respond on the m sl eadi ng basis
that a neutral enployer is the primary actor in a |abor
di spute, it is coercive wthin the neaning of Section
8(b)(4)(||)(B) 24 The doctrine that nisleading si gnage can
transform ot herwi se | awful union activity into coercive
secondary uni on conduct is well established by the Board. 25
The inportance of the |language on this sign is that it was
being used in an attenpt to coerce Venture to cease doing
busi ness with Lusardi.

In sum all of the Union’s conduct at Venture, as at
Legacy, when considered as a whole, was nore than pure

handbilling or nmerely free speech. It also anounted to
confrontational conduct wth the objective to restrain or
coerce Venture in its relationship wwth Lusardi. Thus, it

is not the type of activity protected under DeBartolo |
ei ther, but anmounts to unlawful confrontational (ii)
conduct .

W Ofice

We concl ude that, absent settlenent, the conplaint
shoul d al so allege the Union’s conduct at the WP office
buil ding violated Section 8(b)(4)(ii)(B) because that
conduct was al so not pure handbilling and nore than nere

.] We are in agreenent with the Region that a
reasonabl e person woul d understand this statenent to be a
threat by the Union not only to continue its current conduct
but to also conduct additional activities, including
unl awful ones. Thus, the Union was attenpting to force
Venture to cease doing business with Lusardi in violation of
Section 8(b)(4)(ii)(B). See Butcher Union Local 506 (Adol ph
Coors. Co.), 268 NLRB 475, 478 (1983). W also agree with
the Region that there is no evidence to support a violation
under Section 8(b)(4)(ii)(A).

24 See Carpenters Local Union No. 1506 (Associ ated General
Contractors of Anmerica, San Diego, Chapter, Inc.), Case 21-
CC- 3307, Ceneral Counsel’s M nute, dated August 22, 2002

[ FO A Exenption 5

]

25 Local 248, Meat & Allied Food Workers, 230 NLRB 189, fn.
3 (1977), enfd. 571 F.2d 587 (7" Gr. 1978).
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speech. As with the Legacy and Venture |ocations, the
totality of the circunstances at the WP office building
denonstrates that the Union’s confrontational conduct
anmounted to unl awful picketing.

The Union’s conduct at the WP office was the sane or a
simlar conbination of activities that took place at both
Legacy and Venture. The rat balloon, leafleting, the use of
a bull horn and the presence of a truck circling the parking
lot with a ten-foot by eight-foot sign was part of the
Union’s conduct. Here, as at the other |ocations, the
proximty of the conduct to the actual entrance to the
of fice building and the size of the sign on the truck
circling in the parking | ot was confrontational conduct
ai ned at any person seeking to enter or |eave the neutral
enpl oyer's parking ot and building. Additionally, the
other activities took place in such close proximty to the
building that it was also confrontational to any neutral
person seek to enter WWs premses. Finally, as with Legacy
and Venture, at no tinme were any Lusardi enpl oyees present
when this conduct took place.

In sum all of the Union’s conduct at the WP office is
no different fromthat at Legacy or Venture. Wen
considered as a whole, it too was nore than pure handbilling
or nerely free speech. The Union exhibited the sane type of
conduct with the sane objective as at the other two
| ocati ons.

V. Facts Regarding 8(b)(1)(A) Incidents

The Union also allegedly engaged in unlawful primry
activity in violation of Section 8(b)(1)(A) at Lusardi’s San
Jose and Morgan H Il worksites. The follow ng incidents took
pl ace at those worksites and invol ved, anong others, the
Union’s representative and primary actor, TimLipsconb.

A. San Jose Wirrksite

On February 19, 2002, 26 Union agent Lipsconb entered the
jobsite to speak with site superintendent Krieg about what
he believed to be pollution of the neutral gate. On February
21, Lipsconb returned to the worksite. He entered the
property and told Krieg that he was going to conduct a
safety inspection. Krieg called the police. Wen the police
arrived, they told Lipsconb that he nust |eave and Lipsconb
left.

26 Al dates hereafter are in 2002 unl ess ot herw se not ed.
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On February 25, Lipsconb and anot her uni on agent,
Bonilla, entered the jobsite through a neutral gate at about
7:30 AM They told an enpl oyee, Lewis Ashcraft (Ashcraft)
they wanted to do a safety inspection. Ashcraft told
Li psconb and Bonilla that they needed to get perm ssion from
Krieg before conducting an inspection, and that they had no
right to be on the jobsite. Ashcraft called the police and
a short tinme later Krieg and a police officer arrived. The
officer said that he could arrest Lipsconb and Bonilla for
trespassing if Krieg requested that he do so. Krieg did not
have them arrested but asked Ashcraft to acconpany Li psconb
and Bonilla while they conducted their safety inspection.

Li psconb and Bonilla told Ashcraft that it was agai nst the
law for himto follow themon their inspection and if he
foll owed them he would be nanmed in a lawsuit. On that sane
day, it is alleged that the Union bl ocked the primary gate
at the site but it is unknown for how | ong, at what tine,
whet her anyone was actual ly bl ocked or if anyone w tnessed

t he bl ocki ng of the gate.

On February 28 and March 6, picketers parked a truck in
front of the |locked primary gate. On March 12, a uni on agent
vi deot aped an enpl oyee whil e the enpl oyee worked near the
primary gate. On March 13, the Enpl oyer | ocked the primary
gate and assigned a | abor enpl oyee, Dave Guzman (Quznan), to
nmonitor the gate and to open it when necessary. Guzman
opened the gate to allow a truck to enter during which tine
Li psconb and Bonilla followed behind the truck in an attenpt
to enter the worksite. Ashcraft, who had approached the gate
after Guzman told himthat Lipsconb and Bonilla was outside
the gate, attenpted to close the gate before Lipsconb and
Bonilla could enter. Lipsconb rushed toward the gate
shouting that he was com ng in and pushed Ashcraft out of
his way as he entered the worksite through the gate.

Li psconb threatened to sue Ashcraft if he touched himin an
attenpt to keep himfromentering the property. Lipsconb
clainmed to have a right to be there to do a safety

i nspection. Eventually Ashcraft stepped away fromthe gate
at which tine Bonilla also entered the property and began
vi deot api ng Ashcraft. Lipsconb and Bonilla began wal ki ng
around the project videotaping. Ashcraft called Krieg and
asked himwhat to do about Lipsconb and Bonilla. Krieg told
Ashcraft to call the police and to stay with Li psconb and
Bonilla. During this time, Lipsconb and Bonilla continued to
vi deot ape and questioned Ashcraft. When Krieg arrived, he
agreed to let the Union agents do a safety wal kt hr ough.

On April 25, two picketers were photographed standi ng
facing a wall and it appears that they may have been
urinating on the wall.

B. Morgan Hil
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On April 4, several enployees heard Lipsconb threaten
superintendent Krieg when he yelled, "I’mgoing to kick your
fuckin® ass Krieg." On April 25, Lipsconb entered the
jobsite to tell Krieg that one of his nmen shot a hole in the
union’s rat balloon with a bottle rocket.

On May 3, Lipsconb entered the jobsite to tell Krieg that
an alarmwas bothering the picketers. On May 5, picketers
bl ocked Krieg fromleaving the worksite by noving slowy in
front of the primary gate. There is no evidence that any
enpl oyees wi tnessed the blocking of the primary gate by the
pi cketers.

VI. Analysis Regarding 8(b)(1)(A) I|ncidents

We conclude, in agreement with the Region, and for the
reasons stated by the Region, that no Section 8(b)(1)(A)
vi ol ations exi st regarding the union agents entering the
j obsite; videotaping the enployee working at the gate;
"bl ocking" a gate when it was | ocked; allegedly urinating on
t he Enpl oyer’s property; conducting safety inspections; or
pushi ng Ashcraft and the inplied threat by Lipsconb to sue
Ashcraft if he touched him

We al so conclude, in agreenent with the Region, but for
a different reason, that conplaint should issue, absent
settlenment, alleging a Section 8(b)(1)(A) violation
regarding the threat to sue Ashcraft if he escorted union
agents during the safety inspection because Ashcraft had a
Section 7 right to nonitor such safety inspections.

Because safety is a termand condition of enploynent,
enpl oyees have a Section 7 right to raise safety issues.
Thus, a union cannot restrain the exercise of such a right
sinply because an individual may be concerned and out spoken
regardi ng safety issues.2’ Here, Ashcraft had a right as an
enpl oyee to be present out of a concern for his safety and
that of the other workers at the worksite, and a threat
regarding the inspection would tend to restrain himin
exercising that Section 7 right. Thus, we conclude that the

27 See generally RGC (USA) M neral Sands, Inc., 332 NLRB No.
172, slip op. at 5-6 (2001) (no exception on this point),
citing Washi ngton Al um num Co., 370 U.S. 9 (1962) and Dani el
Construction Co., 277 NLRB 795 (1985) (safety concern
enconpassed in the nutual aid or protection under Section
7); see also Building Contractors’ Association, Inc., 233
NLRB 267, 270 (1978)(union violated Section 8(b)(1)(A when
it threatened nmenber for being outspoken and critical
regardi ng safety concern).
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threat by the union agents was an unlawful attenpt to
restrain Ashcraft in the exercise of his Section 7 rights.

We further conclude that, absent settlenent, conplaint
shoul d issue alleging Section 8(b)(1)(A) violations
regarding the threat of physical harm by Lipsconb to Krieg
because the threat was made in the presence of enployees;
the bl ocking of the primary gate when Krieg attenpted to
| eave because enpl oyees were likely to be nmade aware of such
conduct; and the videotaping of Ashcraft on March 13,
because of the agents’ conduct before and during the tinme of
t he vi deot api ng.

Threats and other acts of intimdation directed at
nonenpl oyees may be unl awful under Section 8(b)(1)(A), but
only if other enployees would be likely to hear about
them 28 Here Lipsconb nade a threat to kick Krieg’s ass, in
t he presence of enployees. Thus, the conduct amounted to a
vi ol ati on under Section 8(b)(1)(A).?29

Simlarly, wwth regard to the blocking of Krieg, it is
well settled that restraint or coercion of supervisors where
t he conduct becones or is likely to beconme known to both
striking or non-striking enployees constitutes a restraint
or coercion of those enployees in the exercise of their
Section 7 rights. Here, given the fact that Krieg and his
enpl oyees work in such close proximty, and given the
Uni on’ s past conduct at the worksite, it is likely Krieg
himself will make the enpl oyees aware of the Union’s
conduct. Thus, although the bl ocking did not take place in
the presence of enployees, there is the likelihood that
enpl oyees wil|l becone aware of the incident. Therefore, the
bl ocki ng amounted to a Section 8(b)(1)(A) violation.30

28 North American Meat Packers Union (Hornel & Co.), 291
NLRB 390, 395 (1988) citing Teansters Local 298 (Schumacher
Electric), 236 NLRB 428 (1978).

29 Delran Builders Co., Inc., 307 NLRB 172, 175 (1992) enfd.
993 F.2d 225 (3d Gr. 1993) (threat to "kick your ass" if
you take another picture made within earshot of enployee
violated Section 8(b)(1)(A)). C. CQulinary Wrkers Local 226
(Casino Royale, Inc.), 323 NLRB 148, 159 (1997)(no violation
because no casi no enpl oyees were present when threat to
"kick this white bitch ass" was made.)

30 Teansters Local 115 (Qakwood Chair), 277 NLRB 694, 698
(1985) (bl ocki ng of supervisors fromentering facility

unl awf ul when enpl oyees were on the picket line); Delran
Builders Co., Inc., 307 NLRB at 174-175 (Dbl ocki ng of
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Finally, the Board has found that videotaping an
enpl oyee may reasonably tend to restrain or coerce the
targeted enployee in the exercise of his or her Section 7
rights in violation of Section 8(b)(1)(A) when such conduct
takes place in conjunction with other actions indicating
that a union mght react adversely to enployees. 31 Here,
Uni on agents previously threatened enpl oyee Ashcraft with a
| awsuit. Later, the same agents videotaped himregarding the
sanme i ssue he was threatened with regardi ng a possible
| awsuit, a safety inspection. Furthernore, given the
physi cal confrontation between Lipsconb and Ashcraft prior
to the videotaping, and the fact the Union agents foll owed
Ashcraft to the trailer and questioned him we conclude such
conduct would tend to restrain or coerce Ashcraft regarding
the safety inspection. 32

B.J. K

supervi sor for several mnutes by picketers unlawf ul
8(b)(1)(A) violation).

31 Teansters Local 890 (Basic Vegetable Products), 335 NLRB
No. 55, slip op. at 2 (2001).

32 culinary Wrkers Local 226 (Casino Royale, Inc.), 323
NLRB at 148 (picketers videotaped and pretended to vi deot ape
casino "greeter", while making harassing anti-Semtic
remar ks) .




